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Supreme  Court  of  Appeals  of  Virginia 


Upper  Appomattox  Co.  v.  Hardings. 

April  Term,  1864,  Richmond. 

Aetioa  for  Damages  agaliut  Improvement  Company- 
Death  of  Plaintiff— Case  at  Bar.— A  proceedinff  has 
been  instituted  under  tbe  9tb  section  of  the  act  of 
February  23d,  1835,  Sess.  Acts,  p.  82.  in  relation  to 
the  Upper  Appomattox  company,  for  the  purpose 
of  recoTerinff  damaffes  to  land  occasioned  by  the 
improvement  of  the  company.  The  Jury  have  re- 
turned their  verdict  ascertaininff  the  damaGTes: 
and  the  company  has  filed  exceptions,  and  ob- 
tained a  continuance  of  the  cause;  and  then  the 
plaintiff  dies.  Held: 

1.  Same— Same— Revival  of  Salt.— The  proceeding 
may  be  revived  by  the  proper  party  against  the 
company. 
X.  5ame— Same— Some— Administrator.— The  admin- 
istrator, and  not  the  heirs  of  the  plaintiff,  is  the 
proper  party  to  revive  the  proceediuGT. 

The  case  is  fully  stated  in  the  opinion  of 
Jndg^e  Allen. 

Steger,  for  the  appellants. 
There    was    no    counsel    for    the    appel- 
lees. 

2  *AI^I^EN,  P.     The  case  of  Nash  v. 

Upper  Appomattox  Co.,  5  Gratt.  332, 
decided  that  the  proprietor,  whose  lands 
were  injured  by  the  erection  of  a  dam  across 
the  river,  might  sue  out  the  writ  of  ad  quod 
damnum,  authorized  by  the  9th  section  of 
the  act  of  February  23d,  1835,  Sess.  Acts, 
p.  82,  although  no  previous  writ  to  condemn 
land  for  the  abutments  and  other  purposes 
had  been  sued  out  by  the  company.  This 
was  a  proceeding  under  the  9th  section  of 
said  act,  for  the  purpose  of  ascertaining 
and  assessing  damages  alleged  by  Elizabeth 
Harding  to  have  been  sustained  by  her  in 
consequence  of  the  erection  of  a  dam  by  the 
company,  occasioning  the  water  to  back  up 
and  rise  and  remain  higher  along  her  low 
grounds  on  the  river,  than  it  would  have 
done  but  for  the  dam;  whereby  she  was 
unable  to  drain  her  low  grounds ;  and  the 
water  in  the  creeks,  branches  and  ditches 
was  prevented  from  passing  off  freely  into 
the  river,  occasioning  accumulations  of 
sand,  whereby  said  creeks,  Ac,  were  more 
liable  to  overflow,  and  the  lands  thereby 
rendered  more  subject  to  inundation  and 
of  less  value ;  and  that  such  damages  were 
never  foreseen  or  estimated  by  the  jury 
impaneled  when  the  dam  was  erected ;  and 
had  never  been  satisfied,  in  any  way. 
An  inquisition  was  taken   on    the   2d    of 


June  1841,  assessing  the  damages  to  five 
hundred  dollars;  which  being  returned  to 
the  County  court,  the  appellants  filed  ex- 
ceptions to  the  writ  and  inquest,  and  moved 
to  quash  the  same;  and  the  motion  was 
continued  at  their  instance.  At  a  subse> 
quent  term,  the  death  of  the  plaintiff  in  the 
writ  was  suggested;  and  on  motion  of 
George  M.  Harding,  her  administrator,  a 
scire  facias  was  awarded  to  revive  the  cause 
in  his  name,  as  administrator  as  aforesaid. 
At  a  subsequent  term,  on  the  motion  of 
said  George  M.  Harding  and  others,  the 
heirs   of   said   Elizabeth    Harding,    it   was 

ordered  that  the  order  awarding  the 
3  writ  of  scire  facias  to  revive  in  *the 

name  of  said  George  M.  Harding,  as 
administrator,  should  be  set  aside;  and, 
on  motion  of  the  heirs,  a  writ  was  awarded 
to  them  to  revive  the  cause  in  their  names. 
Upon  the  return  of  this  writ  the  appellant!^ 
appeared  and  demurred  thereto.  The  County 
court  overruled  the  demurrer;  and  after 
hearing  the  testimony,  overruled  the  mo- 
tion to  quash  the  writ  and  inquisition,  and 
entered  judgment  in  favor  of  the  heirs  for 
the  damages  assessed :  The  judgment  being 
affirmed  b3'  the  Circuit  court,  the  appellants 
have  appealed  to  this  court. 

Two  questions  are  presented  by  the  ap- 
peal:  First,  Whether  the  case  could  be 
revived  at  all?  And  secondly.  If  it  could 
be  revived,  whether  the  revival  should  be 
in  the  name  of  the  personal  representative 
or  the  heir  at  law? 

If  this  had  been  an  action  on  the  case  for 
a  nuisance  to  the  freehold  of  the  plaintiiT 
below,  the  rule  that  actio  personalis  moritur 
cum  persona,  might  have  applied ;  for  such 
causes  of  action  died  with  the  person.  1 
Wms.  Saund.  217,  n.  1;  Harris  v.  Cren- 
shaw, 3  Rand.  14.  And  although  the  64th 
section  of  the  statute,  1  Rev.  Code,  p.  390, 
was  an  extension  of  the  statute  de  bonis 
asportatis,  4  Ed.  3,  ch.  7,  so  as  to  embrace 
actions  brought  against,  as  well  as  those 
brought  by,  executors  and  administrators, 
it  has  not  been  construed  as  extending  to 
injuries  done  to  the  freehold  or  to  the  per- 
son. The  cause  of  action  in  such  a  case 
imputes  a  tort;  it  arises  ex  delicto ;  the  plea 
must  be  not  guilty ;  and  if  either  party  died 
before  verdict,  the  action  could  not  be  re- 
vived. 

But  it  seems  to  me  the  rules  applicable  to 
an  action  on  the  case  for  a  nuisance  do  not 
apply  to  this  proceeding.  The  legislature, 
by^    the  act   under  consideration,   section  2, 
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authorized   and  required   this  company   to 

construct  dams  on  the  river,   from  the  head 

of  their  canal  near  Petersburg*  to  the 

4  town  of  Farmville,  so  as  *to  afford  a 
navigation  of  two  feet  depth  of  water 

at  all  seasons  of  the  year.  To  comply  with 
this  requisition  it  was  necessary  to  take 
private  property  in  some  instances  abso- 
lutely ;  and  to  subject  it  in  other  instances  to 
a  charge  or  easement  materially  impairing 
its  value.  By  this  law,  the  jus  publicum  in 
the  navigation  of  this  stream  has  been  con- 
ferred on  the  company  for  the  purpose  of 
improving  the  navigation ;  and  such  being 
the  case,  private  rights  must  yield  to  the 
public,  upon  just  compensation  being  made. 
As  was  remarked  by  President  Tucker  in 
the  Tuckahoe  Canal  Co.  v.  Tuckahoe  Rail- 
road Co.,  11  Leigh  42,  74,  *'It  may  be  truly 
said  that  this  jus  publicum,  this  eminent 
domain,  is  the  law  of  the  existence  of  every 
sovereignty;"  and^^though  the  sovereignty 
has  granted  its  land,  or  its  privileges, 
without  an3''  express  reservation  to  take 
them  for  public  uses,  yet  that  right  is  nec- 
essarily implied.**  As  every  proprietor 
holds  subject  to  this  public  right,  and  as 
the  leg'islature,  in  the  exercise  of  the  right 
of  eminent  domain,  can  alone  prescribe  the 
mode  of  making  just  compensation,  it  can- 
not be  said  that  a  wrong  is  done  to  the 
owner  when* such  compensation  is  reserved 
for  hifii*  and  a  mode  prescribed  for  ascer- 
taining the  amount  and  securing  its  pay- 
ment. 8o  far  from  assimilating  it  to  a 
proceeding  for  a  tort,  and  to  be  treated  like 
a  cause  of  action  which  arose  ex  delicto,  it 
may  more  properly  be  likened  to  a  cause  of 
action  arising  ex  contractu;  as  growing 
out  of  the  implied  obligation  to  surrender 
to  the  public  use,  upon  the  engagement  of 
the  public  to  make  just  compensation. 

In  the  law  under  consideration,  the  right 
is  conferred  on  the  company  to  acquire 
private  property  by  purchase,  and  to  settle 
by  contract  any  damages  which  their  works 
might  occasion  to  adjoining  lands;  or  if 
they  could  not  agree  with  the  proprietor  of 
the  lands  necessary  for  abutments,  or  which 
may  probably  be  damaged  orafiPected, 

5  the  8th  section  required  them  to  *take 
out  a  writ  of   ad   quod   damnum ;  and 

upon  paying  the  value  of  the  lands  located 
for  abutments,  and  the  damages  assessed, 
and  costs,  the  law  ^declares  the  company 
shall  become  seized  in  fee  simple  of  the 
lands  used  for  the  abutments,  and  be  au- 
thorized to  erect  the  dam.  Whether  the 
company  adopts  this  course,  or  by  purchase 
and  agreement  with  the  proprietors  acquires 
the  necessary  land  for  abutments,  and  set- 
tles by  contract  the  probable  damages,  in 
either  event,  the  9th  section  of  the  act 
gives  a  remedy  to  the  proprietor  who  sus- 
tains damages  not  foreseen,  estimated,  and 
satisfied.  In  this  proceeding  the  right  to 
erect  the  dam,  or  the  legality  of  the  dam 
when  erected,  is  not  in  contest.  It  cannot 
be  treated  as  a  nuisance;  and  the  whole 
efifect  is  to  ascertain  the  extent  to  which 
the  individual  has  been  required  to  surrender 
private    property  for  public  uses,  upon  the 


undertaking*  of  the  public  to  make  just  com- 
pensation ;  and  to  fix  and  assess  the  amount 
of  such  compensation.  Under  the  g'eneral 
law  in  reg'ard  to  mills,  it  was  not  essential 
to  give  judgment  for  the  amount  so  ascer- 
tained before  the  court  could  g'ive  leave  to 
erect  the  dam ;  the  leave  to  erect  the  mill 
being*  valid,  though  no  order  was  made  di- 
recting the  payment  of  damages;  but  the 
payment  of  such  damages  to  the  persons 
entitled,  is  imposed  by  law  as  a  condition 
to  protect  the  party  against  the  suit  of  the 
persoii  injured.  Coleman  v.  Moody,  4 
Hen.  &  Miinf.  1 ;  Anthony  v.  Lawhorne,  1 
Iveigh  1.  Under  the  8th  section  of  the  law 
under  consideration,  no  provision  is  made 
requiring  the  court  to  give  judgment  for 
the  value  of  the  lands  and  damages  as- 
sessed. The  inquest  was  to  be  returned  and 
recorded,  and  upon  payment  of  the  sums 
assessed  the  company  became  seized  of  the 
lands  and  was  authorized  to  erect  the  dam. 

The  9th  section  had  reference  principally 
to  injuries  which  were  made  apparent 
6  by  the  erection  of  the  *dam,  and  there- 

fore not  foreseen  by  the  jury  where 
there  had  been  a  jury,  or  settled  by  contract 
with  the  proprietors.  As  payment  was  not 
necessary  to  protect  the  company  from  the 
suit  of  the  party  injured,  as  in  the  case  of 
the  damages  assessed  under  the  preceding 
section  before  proceeding*  with  the  works, 
this  section  provides  that  the  jury  shall 
enquire  of  and  assess  the  damages;  and 
thereupon  the  person  suing  the  writ  shall  be 
entitled  to  the  damages  and  costs;  and 
the  court  shall  enter  judgment  for  the  same. 
The  right  of  the  proprietor  grows  out  of  the 
appropriation  of  his  property ;  and  the  stat- 
ute provides  a  cheap  and  expeditious  mode 
to  ascertain  the  amount  of  his  compensa- 
tion, and  to  enforce  the  payment.  I  do  not 
think  that  the  rule  in  relation  to  actions  ex 
delicto  for  injuries  to  the  freehold,  applies 
to  this  proceeding ;  but  on  the  contrary,  that 
it  may  be  revived  in  the  name  of  the  repre- 
sentative entitled  to  the  compensation. 

But  it  seems  to  me  the  personal  represen- 
tative, and  not  the  heirs,  was  the  party 
entitled  to  receive  the  amount  of  the  com- 
pensation assessed,  and  to  revive  the  pro- 
ceeding for  the  purpose  of  getting  judgment 
and  execution. 

The  property  taken  or  subjected  to  the 
easement  in  favor  of  the  company,  belonged 
to  the  intestate.  Her  lands  were  rendered 
more  liable  to  inundation,  and  the  perma- 
nent value  impaired  to  that  extent  during 
her  life  time.  The  easement  was  imposed 
and  the  right  to  compensation  arose,  as  soon 
as  the  extent  of  the  reflow  was  made  man- 
ifest by  the  erection  of  the  dam;  and  from 
the  time  that  the  proprietor  provided  for 
in  this  9th  section  evinced  a  determination 
to  claim  the  compensation  for  the  loss,  by 
instituting  his  proceeding  under  this  act  to 
have  the  rimonnt  ascertained,  the  claim 
become  a  personal  demand ;  as  much  so  as 
it  would  have  been  if  the  damages  had  been 
assessed  and  the  inquisition  returned 
7  and  recorded,  as  provided  *for  in  the 

8th  section.     The  act  declares  that  the 
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jarj  shall  assess  the  damages,  and  there- 
upon the  person  suing*  the  writ  shall  be  en- 
titled to  the  damages.  The  damages  for 
permanent  injuries,  such  as  those  set  forth 
in  the  writ,  can  be  assessed  but  once. 
Having  once  obtained  compensation  to  the 
extent  that  the  property  has  been  impaired 
in  value  bj  the  easement,  he  cannot  recover 
again  for  the  continuance  of  the  easement. 
The  heir  inherits  and  holds  the  land  subject 
to  this  easement  as  long  as  the  dam  is 
legally  continued ;  and  cannot  recover  that 
which  never  descended  upon  him.  It  is  like 
the  action  on  a  covenant  of  seizin  for  evic- 
tion or  breach  in  the  lifetime  of  the  ances- 
tor. There  the  action  survives  to  the 
personal  representative,  because,  as  was 
said  in  I^ucy  v.  Levington,  2  Levinz  26,  the 
eviction  being  to  the  ancestor,  he  cannot 
have  an  heir  to  this  land. 

Nor  do  I  conceive  that  this  can  be 
changed  by  the  action  of  the  administrator. 
It  appears  from  the  recitals  in  the  order  of 
the  County  court,  that  he  was  one  of  the 
heirs  uniting  in  the  motion  to  set  aside  the 
order  awarding  the  writ  of  scire  facias  to 
revive  in  the  name  of  the  administrator, 
and  awarding  the  writ  to  revive  in  the 
names  of  the  heirs.  The  scire  facias  to 
revive  was  intended  to  continue  the  action 
in  the  name  of  the  representative  who 
legally  succeeded  to  the  rights  of  the  in- 
testate. New  parties,  having  no  claim  to 
intervene  in  the  controversy,  cannot  be 
permitted  to  take  the  place  of  the  proper 
representative  to  continue  the  controversy 
and  to  collect  the  money.  It  would  be  the 
institution  of  a  new  proceeding  instead  of 
a  continuance  of  the  old.  The  heirs  as  such 
have  no  right  to  the  subject ;  it  is  assets  to 
l>e  paid  out  and  distri  butted  in  the  due  course 
of  administration.  I  think,  therefore,  the 
demurrer  to  the  scire  facias  should  have 
been  sustained;  and  that  the  order  made 
on  the  3rd  of  July  1843,  setting  aside 
8  the  previous  order  ^awarding  a  scire 

facias  to  the  administrator  to  revive 
the  cause  in  his  name,  and  awarding  a  scire 
facias  to  the  heirs  to  revive  the  cause  in 
their  name,  should  be  set  aside:  and  leave 
given  to  the  administrator  of  said  Elizabeth 
Hanling  to  sue  out  a  scire  facias  to  revive 
the  cause  in  his  name ;  and  for  further  pro- 
ceedings. 

MONCURE,  LEE  and  SAMUELS,   Js., 
concurred  in  the  opinion  of  Allen,  J. 

DANIEL,  J.,  dissented. 

Judgment  reversed. 


9  *Frazer's  Adm'r  v.  Bevill  &  als. 

April  Term,  1854,  Richmond. 
I.  Bxceotcirs  and  AdminUtntor*— Assent  to  Legsdi 


«C  Bar.— Executors  or  administrators  with  the 
will  annexed,  who  are  legatees  of  slaves  under 
ibe  will,  agree  to  a  division  of  the  slaves,  and  each 
takes  possession  of  those  allotted  to  him.  This  is 
an  assent  to  the  legacies  by  the  executors  or 
administrators. 


a.  Same— Saai»-ln  Favor  of  Legatee  for  Ufa-  Effect 
upon  Contingent  Legatee. -To  one  of  these  legatees 
the  slaves  are  given  for  life,  and  if  he  should  die 
without  heirs,  then  over  to  a  grandson  of  the  tes- 
tator. The  assent  to  the  legacy  in  favor  of  the 
first  taker  is  an  assent  in  favor  of  the  contingent 
legatee  over. 

3.  Suit  by  Contfaigent  Legatee  against  Legatee  for  Life 
—Evidence— Competency  of  Witnesses.— In  a  suit  by 
the  contingent  legatee  against  the  legatee  for  life 
and  a  purchaser  of  one  of  the  slaves  nnder  an  ex- 
ecution against  him,  the  other  administrator  in  a 
competent  witness  for  the  contingent  legatee,  to 
prove  the  division  of  the  slaves,  and  the  assent  to 
the  legacies  by  the  administrators. 

4.  Executors  and  Administrators— Sale  of  Property  for 
Debt— Right  of  Contingent  Legatee.— The  fact  that 
the  slave  was  sold  to  satisfy  a  debt  which  was  orig- 
inally the  debt  of  the  testator,  but  upon  an  execu- 
tion issued  on  a  forfeited  forthcoming  bond 
given  by  the  administrator,  he  having  ample 
assets  in  hand  as  administrator  to  pay  it,  does  not 
entitle  the  purchaser  to  hold  the  slave  in  absolate 
property,  free  from  the  claim  of  the  contingent 
legatee. 

8.  Equity  Practice-Life  Estate  In  Chattels -Right 
Contingent—Legatee  to  Have  Security  for  Return  of 
Property.*— The  purchfaser  claiming  the  slave  and 
her  increase  as  his  own  property,  and  the  legatee 
for  life  never  having  had  any  children,  it  is  the 
right  of  the  contingent  legatee  to  apply  to  a  court 
of  equity,  and  to  require  the  purchaser  to  irive  se- 
curity to  have  the  slave  and  her  increase  forth- 
coming at  the  death  of  the  legatee  for  life  without 
issue. 

6.  Executors— Retracting  Assent— QViBBs:  When  an 
executor  may.  and  when  he  may  not,  retract  his 
assent  to  a  legacy. 

•Life  Tenant  In  Chattels— Security  for  Return  of 
Property  upon  Termination  of  Life  Estate— When  May 
Be  Required.— In  Houser  v.  Ruffner.  18  W.  Va  3r>i,  it 
is  said:  "I  know  of  no  law,  which  requires  a  life 
tenant  to  give  security  for  the  return  of  money  or 
other  property  upon  the  termination  of  the  life 
estate,  unless  those  in  remainder  or  reversion  show 
such  special  circumstances,  as  call  for  the  Interven- 
tion of  a  court  of  equity  by  bill  of  quia  iim4t. 
Chisholm  v,  Starke,  8  Call  25;  HoUiday  ei  vx,  v.  Cole- 
man, 2  Munf.  162;  Mortimer  v.  Moffatt  «<  uar.,  4  H.  & 
M.  fi08;  Frazer  v.  BtviU  «t  al.,  11  Gratt.  9;  Dunbar's 
Ex'rs  V.  Woodcock's  Ex'rs,  10  Leigh  028;  Weeks  v. 
Weeks,  5  N.  H.  326;  Scott  v.  Price,  2  Serg.  A  R.  IW.  " 

In  BarUett  v.  Patton,  88  W.  Va.  74, 10  S.  E.  Rep.  22 
the  principal  case  is  cited  as  authority  for  tire-prop- 
osition that,  now,  there  is  no  question  that  a  life 
estate  to  one  with  remainder  to  another  in 
personalty  may  be  given.  See,  in  accord.  Madden  v. 
Madden,  2  Leigh  877;  Dunbar  v.  Woodcock.  N)  Leiurh 

628. 

Co-executors— Liability— Oeneral  Rule.— The  princi- 
pal case  is  cited  in  Caskie  v..  Harri-son,  76  Va  97.  as 
authority  for  the  proposition  that,  one  executor 
cannot  be  charged  with  a  devastavit  of  his  compan- 
ion any  further  than  he  is  known  to  have  been 
knowing  and  assenting  at  the  time  of  the  devastavit, 
and  merely  permitting  his  executor  to  posse.ss  the 
assets  without  concurring  in  the  misapplication 
does  not  render  him  responsible  for  receipts  of  his 
co-executor. 

See  monographic  note  on  "Executors  and  Admin- 
istrators." 
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7.  Settloff  Up  In  5econd  Suit  CUlm  Inconsistent  with 

First.— Qn.«BB:  Whether  a  party  may  set  up  in  a 
Kecondsuit,  pretensions  inconsistent  with  thealle- 
.   {rations  of  his  bill  and  his  pretensions  in  his  first 
suit. 

Frederick  Reese  of  the  county  of  Dinwid- 
die,  died  in  1829.  By  his  will  which  was 
duly  admitted  to  probat,  after  a  legacy  of 
two  hundred  and  fifty  dollars  to  Amy 
Featherston,  he  gave  to  his  son  Herbert 
Reese  all  his  land,  and  one-half  of  the 

10  balance    of    his    estate :    *But    If    he 
should  die  without   heirs,  then  at  his 

death  the  land,  with  all  the  other  property, 
should  go  to  his  grand  son  Frederick  A. 
Frazer  and  his  heirs.  The  testator  gave  to 
his  daughter  Martha  Frazer  the  remaining 
half  of  his  personal  estate.  Herbert  Reese 
and  Martha  Frazer  qualified  as  administra- 
tor and  administratrix,  with  the  will  an- 
nexed, and  gave  separate  bonds. 

In  1830  a  judgment  was  recovered  against 
the  personal  representatives  of  Frederick 
Reese,  which,  principal,  interest  and  costs, 
amounted  to  one  hundred  and  thirty-six 
dollars  and  sixty-six  cents;  one-half  of 
which  was  paid  by  Martha  Frazer.  Upon 
the  execution  which  issued  upon  this  judg- 
ment Herbert  Reese  gave  a  forthcoming 
bond  with  Price  Pollan  as  his  surety ;  which 
bond  having  been  forfeited,  an  execution 
was  awarded  thereon,  and  was  levied  on  a 
slave  named  Kliza  found  in  the  possession 
of  Herbert  Reese,  and  which  had  been  a 
part  of  the  estate  of  Frederick  Reese.  This 
slave  was  sold  by  the  sheriff  under  the  ex- 
ecution, SLU^  was  purchased  by  Archer  J. 
Bevill.  At  the  time  of  this  sale,  as  ap- 
peared by  the  accounts  of  the  administra- 
tors settled  by  the  court  of  probat,  Herbert 
Reese  was  a  debtor  to  the  estate,  after 
crediting  him  with  the  payment  of  one-half 
of  this  judgment,  in  the  sum  of  two  hun- 
dred and  twenty-eight  dollars  and  forty-two 
cents,  and  Martha  Bevill  was  debtor  in  the 
sum  of  sixty-five  dollars  and  eighty-five 
cents.  These  accounts  showed  that  the  tes- 
tator was  very  little  indebted  at  his  death. 

In  1845  Frederick  A.  Frazer  filed  his 
bill  in  the  Circuit  court  of  Dinwiddle,  in 
which  he  set  out  the  will  of  Frederick  Reese ; 
and  stated  that  the  administrators  sold  the 
personal  estate  except  the  slaves,  which 
proved  more  than  sufficient  to  pay  the  debts ; 
that  the  slaves  were  divided,  as  directed  by 
the  will,  between   Herbert  Reese  and 

11  Martha    Frazer,    and   that  *the  slave 
Eliza    fell  to    the    share    of    Herbert 

Reese ;  that  she  had  been  sold  to  Bevill  and 
had  since  had  several  children.  That  Bevill 
claimed  a  fee  simple  in  said  slave  and  her 
increase;  and  had  avowed  his  purpose  to 
use  and  control,  sell  and  dispose  of  the  said 
slaves  as  he  thought  proper;  and  claimed 
an  absolute  ri^ht  to  them.  That  plaintiff 
was  apprehensive,  and  with  good  reason, 
that  Bevill  would  send  the  slaves  out  of  the 
state,  or  sell  them  to  a  trader  to  be  taken 
away,  so  that  the  plaintiff  would  be  entirely 
without  remedy  upon  the  happening  of  the 
contingency   upon    which    his   interest  de- 


pended; a  contingency  very  likely  to  occur, 
as  Herbert  Reese  was  then,  and  had  ever 
been,  childless.  And  making  Bevill,  Her- 
bert Reese  and  Martha  T.  Frazer  parties 
defendants,  he  praj'ed  that  Bevill  might  be 
restrained  from  sending  the  slaves  out  of 
the  state;  that  he  might  be  required  tm 
give  bond  and  security  to  have  the  slaves 
forthcoming  at  the  death  of  Herbert  Reese ; 
and  for  general  relief. 

The  bill  having  been  sworn  to  by  the 
plaintiff,  the  court  made  an  order  restrain- 
ing Bevill  from  removing  the  slaves  beyond 
the  jurisdiction  of  the  court,  or  from  any- 
wise disposing  of  them  until  the  further 
order  of  the  court :  And  directed  that  unless 
Bevill  should  enter  into  bond  with  good 
securit3'  in  the  penalty  of  eight  hundred 
dollars,  payable  to  the  plaintiff,  and  with 
condition  to  comply  with  and  perform  the 
decree  which  the  court  might  make  in  the 
cause,  the  sheriff  should  take  the  slaves 
into  his  possession,  and  put  or  hire  them 
out  to  the  best  advantage  till  the  further 
order  of  the  court. 

The  bond  was  given  by  Bevill ;  and  he 
then  answered  the  bill.  He  said  that  at  a 
sheriff's  sale  made  about  the  year  1830,  he 
purchased  the  slave  Eliza,  then  a  small 
girl;  that  she  had  since  had  three  children; 
and  that  they  were  all  in  his  posses- 
12  sion.  That  *the  slave  was  sold  for 
the  purpose  of  satisfying  debts  due 
from  the  estate  of  Frederick  Reese;  that 
judgments  had  been  recovered  against  his 
personal  representatives,  executions  issued 
thereon,  and  the  said  slave  was  levied  on 
and  publicly  sold  to  satisfy  them.  That  it 
was  most  remarkable  that  the  plaintiff  had 
delayed  so  long  to  assert  his  rig^ht,  if  any 
he  ever  had ;  that  he  had  no  new  cause,  for 
that  he  must  still  be  postponed,  if  he  could 
succeed,  until  the  life  estate  was  extin- 
guished. That  he  was  advised  and  con- 
fidently believed,  that  the  plaintiff  had  no 
shadow  of  title  to  the  slaves  mentioned  in 
his  bill,  and  then  in  possession  of  the  de- 
fendant; and  he  considered  himself  most 
unnecessarily  harrassed  by  this  suit.  The 
other  defendants  did  not  answer. 

The  execution  under  which  the  slave 
Eliza  was  sold,  was  filed,  and  the  sheriff's 
return  was,  **Leviedon  one  negro  girl,  held 
as  the  property  of  Herbert  Reese."  The 
deposition  of  the  deputy  sheriff  who  levied 
the  execution  was  taken.  He  says  he  levied 
the  execution  on  a  negro  girl  named  Eliza, 
who  he  was  told  by  Herbert  Reese  at  the 
time,  was  the  property  of  Frederick  Reese's 
estate.  He  took  her  from  the  house  and 
possession  of  Herbert  Reese.  That  he 
offered  the  slave  for  sale  at  the  June  court, 
but  that  some  of  the  legatees  of  Frederick 
Reese  contended  that  Herbert  Reese  was 
bound  for  the  debt  himself;  and  that  the 
negro  ought  not  to  be  sold,  as  they  would 
be  scattered  about  at  the  death  of  Herbert 
Reese.  That  in  consequence  of  these  re- 
marks no  persons  would  bid,  and  he  there- 
fore kept  her  until  July  court,  when  she 
was  again  put  up,  and  was  sold.  That 
Bevill  was  present  at   the   June  court  when 
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the    objections    were    made:  No  objections 

were    made    at    the   July   court,  and  Bevill 

purchased    the   slave   at   one   hundred  and 

seventy  dollars.     That  at   the   sale  it 

13  was  publicly  announced  that  she^was 
sold  to  satisfy  an   execution    in  favor 

of  Martin  Blake  ag'ainst  Herbert  Reese, 
administrator  of  Frederick  Reese  deceased. 

The  deposition  of  Martha  T.  Frazer,  the 
administratrix,  was  also  taken  and  filed. 
She  said,  that  in  February  1829  a  division 
of  the  slaves  of  Frederick  Reese  took  place ; 
and  in  that  division  six  slaves,  one  of  which 
was  this  slave  Kliza,  were  allotted  to  Her- 
bert Reese.  That  this  division  was  made 
by  consent  of  parties ;  and  each  took  pos- 
session of  the  slaves  allotted  to  him  and 
her;  and  that  she  still  had  hers.  This 
deposition  was  objected  to  by  the  defendant 
Bevill,  on  the  g'round  that  the  witness  was 
one  of  the  personal  representatives  of  Fred- 
erick Reese  deceased. 

The  cause  came  on  to  be  heard  on  the 
31st  of  March  1847,  when  the  court,  without 
passing*  upon  the  objection  to  the  compe- 
tency of  Mrs.  Frazer  as  a  witness  for  the 
plaintiff,  dissolved  the  injunction  and  dis- 
missed the  bill.  And  the  plaintiff  having 
died  after  the  decree,  his  administrator 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Blacfarland  and  Rhodes,  for  the  appellant. 
J.  Alfred  Jones,  for  the  appellee. 

DANIELr,  J.  I  do  not  think  that  the  ex- 
ception to  the  deposition  of  Martha  T. 
Frazer  was  well  taken.  The  fact  that  she 
was  one  of  the  administrators  of  her  father's 
estate  did  not,  of  itself,  render  her  incom- 
petent to  testify  to  the  assent  of  herself 
and  of  her  coadministrator  to  the  legacy  in 
respect  to  a  portion  of  which  the  suit  was 
brought. 

In  the  case  of  Smith  A  wife  v.  Townes' 
adm'r,  4  Munf.  191,  which  was  an  action 
of  detinue  brought  by  a  legatee  against  a 
stranger,  for  the  purpose  of  recovering  a 
slave  bequeathed  to  the  legatee,  this  court 
held   that   it    was    competent  for  the 

14  plaintiff  to  prove  by  the  executor,  *(if 
he  had  no  objection  to  being  exam- 
ined), his  assent  to  the  legacy.  I  see  noth- 
ing^ in  the  case  under  consideration  to 
justify  us  in  refusing  to  apply  the  same 
principle  to  the  testimony  of  Mrs.  Frazer. 
It  is  true  that  the  recovery  of  the  slaves  in 
controversy  from  Bevill  would  be  a  satis- 
faction pro  tan  to  of  the  claims  of  the  ap- 
pellant against  the  administrators,  for 
Frederick  R.  Frazer' s  share  of  the  estate 
under  his  grandfather's  will;  and  Mrs. 
Frazer* s  testimony  proves  one  of  the  im- 
portant facts  upon  which  the  right  to 
recover  from  Bevill  must  rest.  Still,  I  do 
not  perceive  that  Mrs.  Frazer  has  an}'  such 
interest  in  the  event  of  the  suit  as  can 
affect  her  competency  as  a  witness.  For 
even  if  the  appellant,  in  the  event  of  his 
failure  to  recover  the  slaves  of  Bevill,  could 
be  permitted  to  turn  round  and  repudiate 
the  grounds  on  which  he  sought  that  re- 
covery,   deny    his   own    allegation    of    the 


assent  of  the  administrators  to  the  legacy, 
and  seek  to  recover  of  the  administrators 
on  the  ground  of  a  devastavit  or  wrong,  in 
improperly  permitting  a  sale  of  the  female 
slave  Eliza,  I  do  not  see  how  Mrs.  Frazer 
(from  any  fact  disclosed  in  the' record), 
could  be  subjected  to  any  liability.  Apart 
from  her  own  evidence  there  is  nothing  to 
show  that  the  slave  Eliza  had  ever  been  in 
her  possession.  The  other  evidence  in  the 
cause  shows  that  the  debt,  in  satisfaction 
of  which  the  slave  was  sold,  was  originally 
a  debt  due  by  the  estate.  That  upon  the 
suing  out  of  the  original  execution  she  paid 
one-half  of  the  amount,  and  charged  it  to 
the  estate  in  her  administration  account. 
That  for  the  remaining  half  her  brother 
Herbert  Reese  gave  a  delivery  bond  with 
Price  Pollan  as  security,  and  made  a  like 
charge  in  his  account.  And  that  the  sale 
was  made  under  an  execution  which  issued 
on  a  judgment  on  the  delivery  bond.  The 
sheriff's  return  states  that  this  execution 
was  levied  **on  one  negro  girl  held  as  the 
property  of  Herbert  Reese;"  and  in 
15  his  deposition  the  sheriff  states  *that 
the  girl  *^was  taken  from  the  house 
and  possession  of  Herbert  Reese,  and  that 
he  (Reese)  stated  at  the  time,  that  she  be- 
longed to  his  father's  estate."  And  it 
appears  from  the  separate  administration 
accounts,  that  there  was,  at  the  time  of  the 
sale  of  the  slave,  a  small  balance  (some 
sixty-five  dollars)  in  the  hands  of  Mrs. 
Frazer,  and  a  much  larger  balance  (some 
two  hundred  and  twenty-eight  dollars, 
after  taking  credit  for  the  half  of  the  origi- 
nal execution),  in  the  hands  of  Herbert 
Reese,  arising  from  sales  of  the  personal 
estate  of  the  testator.  In  this  state  of  facts, 
if  there  was  any  devastavit,  or  wrong,  or 
illegal  conduct,  in  allowing  the  sale  of  the 
slave  for  which  a  representative  of  this 
estate  might  be  called  to  account,  the  lia- 
bility therefor  rested  with  Herbert  Reese 
alone.  He  held  the  possession  of  the  slave, 
and  his  office  of  administrator  gave  him  a 
right  to  that  possession ;  and  if  he  per- 
mitted it  to  pass  from  him,  so  as  illegally 
and  injuriously  to  affect  others,  without 
the  knowledge  or  assent  of  Mrs.  Frazer,  no 
damage  or  loss  arising  therefrom  can  be 
visited  upon  her,  it  being  well  settled  that 
one  administrator  cannot  be  charged  with 
the  wrong  of  his  companion,  or  be  made 
further  liable  than  for  the  assets  which 
came  to  his  hands.  Peter  v.  Beverley,  10 
Peters'  R.  532;  Morrow's  adm'r  v.  Peyton's 
adm'r,  8  Leigh  54. 

The  decision  of  the  suit  could  therefore 
neither  increase  nor  diminish  her  liabilities, 
let  it  eventuate  as  it  might,  and  she  stood 
indifferent  between  the  parties. 

She  states  that  in  1829  the  slaves  belong- 
ing to  her  father's  estate  were  divided  be- 
tween her  and  her  brother;  and  that,  in 
the  division,  the  slave  Eliza  was  (with 
others)  allotted  to  her  brother  Herbert 
Reese.  That  the  division  was  made  by 
consent  of  parties,  and  that  she  and  her 
brother  each  took  possession  of  the  slaves 
allotted  to  them   respectively.     In    Drayton 
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v.  Drayton,  1  Desau.  R.  557,  executors  who 
were   residuary  leg'atees  divided    the 

16  estate  of  their  testator  between  *them. 
It  was  held  that   this   W3s  equivalent 

to  payment  of  the  legacies,  and  that  the 
executors  severally  held  their  shares  as 
legatees  simply.  This  is  precisely  the  case 
here ;  and  the  division  in  1829  is,  I  think, 
equivalent  to  the  most  formal  assent  to  the 
bequests  to  Herbert  Reese  and  Mrs.  Frazer. ! 
And  it  is  well  settled  that  an  assent  to  a 
particular  interest  is  an  assent  to  the  be- 
quest over.  2  L/omax  on  Kx'ors  130 ;  Lynch 
V.  Thomas,  3  Leigh  682.  And  in  the  case 
of  Acheson  v.  McCombs,  3Ired.  Ch.  R.  554, 
it  was  decided  that  when  by  a  will  person- 
alty is  given  to  one,  with  remainder  to  an- 
other upon  the  happening  of  a  certain 
event,  and  without  any  trust  in  the  execu- 
tor, the  assent  of  the  executor  to  the  im- 
mediate legacy  is  an  assent  to  the  bequest 
in  remainder;  and  such  bequest  becomes  a 
legal'  estate  upon  the  happening  of  the  con- 
tingency. 

The  division  of  the  slaves  in  1829  operated 
then,  as  I  conceive,  as  an  assent  by  the 
administrators  to  the  executory  limitation 
in  favor  of  Frederick  R.  Frazer ;  and  I  do 
not  see  how  his  title  could  be  divested  by 
sale  under  an  execution  issued,  whether 
against  the  goods  and  chattels  of  Herbert 
Reese,  or  against  the  goods  and  chattels  of 
the  testator  Frederick  Reese. 

It  is  argued  that  it  is  competent  for  an 
executor  under  certain  circumstances  to 
retract  his  assent  to  a  legacy:  And  that 
Herbert  Reese,  by  representing  to  the 
sheriff  when  he  made  the  levy,  that  the 
slave  belonged  to  his  father's  estate,  and 
by  suffering  her  to  be  sold  as  such,  must  be 
taken  to  have  retracted  his  assent,  so  far 
as  this  slave  is  concerned,  and  to  have  con- 
sented that  she  should  be  sold  as  the  prop- 
erty of  the  estate.  In  a  suit  brought  by 
Herbert  Reese  to  recover  this  slave,  such 
an  argument  would  be  entitled  to  much 
consideration,  if  indeed  it  would  not  be 
conclusive  against  his  right  to  recover. 
To  permit  him  to  recover  from  a  bona  fide 
purchaser  under  such   circumstances, 

17  *  would  be  to  allow  him  to  derive  ben- 
efit   from    his    own    fraud.     But    the 

argument,  as  applied  to  the  rights  of  Fred- 
erick R.  Frazer  is,  I  think,  without  force. 
It  seems  to  be  true,  that  whilst  as  a  gen- 
eral proposition  an  assent  once  given  to  a 
.legacy  can  never  afterwards  be  retracted, 
there  are  exceptions  to  the  rule:  As  when 
the  assent  has  not  been  completed  by  pay- 
ment, in  the  case  of  a  general  legacy*  or 
possession,  in  that  of  a  specific  one,  and 
its  recall  is  not  attended  with  injury  to  a 
third  person,  as  to  a  bona  fide  purchaser 
from  the  legatee  on  the  faith  of  such  assent, 
it  is  said,  that  it  is  only  reasonable,  that 
the  executor,  under  particular  circum- 
stances, should  have  the  power  of  retracting 
it;  as  when  he  assents  upon  a  reasonable 
ground  for  considering  that  the  assets  are 
sufficient  to  meet  all  demands,  but  unknown 
debts  are  unexpectedly  claimed,  which  oc- 
casions a  deficiency.     2  Williams  on  Ex'ors 


849.  It  is  obvipus,  however,  that  not  one 
of  the  reasons  on  which  the  exception  is 
based  exists  for  applying  the  exception 
here,  so  as  to  affect  the  rights  of  the  legatee 
in  remainder.  The  division  of  the  slaves 
in  1829,  as  before  stated,  was  accompanied 
by  immediate  possession  on  the  part  of 
Herbert  Reese;  and  that  possession  enured 
at  once  to  the  benefit  of  the  legatee  in  re- 
mainder. And  Herbert  Reese,  so  far  from 
being  met  by  an  expected  deficiency  of 
assets,  in  fact  held  in  1  is  own  hands  a 
large  balance,  more  than  ample  to  satisfy 
the  execution.  No  retraxit  of  his  assent 
to  the  legacy  could,  therefore,  have  divested 
the  title  of  Frederick  R.  Frazer.  It  is  to 
be  observed  also  thai  whilst  from  the  depo- 
sition of  the  sheriff  it  would  seem  that  he, 
at  the  sale,  regarded  the  execution  under 
which  he  sold  as  one  against  the  estate  of 
the  testator,  and  treated  the  girl  as  the 
property  of  the  estate,  the  execution  was, 
as  before  stated,  in  fact  against  the  goods 
and  .chattels  of  Herbert  Reese  and  his  surety 

in  the  delivery  bond.  Price  PoUan, 
18        and   the  return   states  *a  levy  on  the 

girl  as  the  property  of  Herbert  Reese. 
Whatever  may  have  been  the  impressions 
of  the  sheriff,  at  the  time  of  the  sale,  as  to 
the  legal  effect  of  the  process  under  which 
he  was  acting,  or  as  to  the  title  of  the  prop- 
erty sold  to  satisfy  it,  I  think  it  clear  that 
under  the  circumstances  the  purchaser  could 
acquire  nothing  but  the  interest  of  Herbert 
Reese  in  the  slave:  And  consequently, 
that  Frederick  R.  Frazer  had  such  an 
interest  in  the  slave  Eliza  and  her  increase* 
as  to  entitle  him,  upon  alleging  and  show- 
ing just  cause  to  apprehend  danger  of  their 
being  eloigned,  so  as  to  jeopard  his  recov- 
ery^ of  them  when  the  time  for  the  enjoy- 
ment of  his  legacy  should  arrive,  to  ask  and 
have  such  orders  in  chancery  as  would  be 
likely  to  insure  the  forthcoming  of  the 
property,  on  the  happening  of  the  contin- 
gency provided  for  in  the  will. 

The  counsel  for  the  appellees,  whilst  he 
objected  here  to  the  jurisdiction,  did  not 
seem  to  lay  much  stress  on  the  objection, 
his  main  argument  being  directed  to  the 
question  of  title;  and  all  objection  to 
the  want  of  power  in  the  chancellor  to 
act  on  the  case  made,  is,  1  think,  met 
and  answered  by  the  decision  of  this 
court  in  the  case  of  Chisholm  v.  Starke,  3 
Call  25.  In  that  case,  the  testator  be- 
queathed his  slaves  to  his  wife,  remainder 
to  her  children.  The  wife  married  again, 
and  the  second  husband  sold  one  of  the 
slaves  to  a  bona  fide  purchaser,  who  had 
no  notice  of  the  right  of  those  in  remainder; 
and  he,  before  receiving  such  notice,  sold 
the  slave  to  another  person.  The  bill  filed 
by  the  remaindermen  in  that  case  did  not 
allege  any  purpose  on  the  part  of  Chisholm 
to  remove  the  slaves  out  of  the  state.  It 
simply  alleged  that  Richardson  the  second 
husband  ha0  frequently  endeavored  to  sell 
the  slaves  as  his  absolute  property ;  that  he 
had  sold  one  of  them  to  Chisholm,  who 
lived  at  a  distance  in  the  state;  that  he 
had    attempted    to    sell    others;    and    pre- 
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19  tended  that  the  increase  of  the  ^slaves 
was  his.     The  chancellor  decreed  that 

Richardson  should  g'ive  bond,  conditioned 
for  delivering  to  the  plaintiffs  the  slaves 
in  his  possession  and  their  increase,  living 
at  the  death  of  his  wife,  and  that  Richard- 
son and  Chisholm  should  give  bond  for  de- 
livering the  slave  which  had  been  purchased 
by  Chisholm.  Upon  an  appeal  by  Chisholm, 
this  court  reversed  so  much  of  the  decree  as 
required  the  bond  of  him,  on  the  ground  of 
his  having  stated  in  his  answer,  which  was 
not  disproved,  that  he  was  a  fair  purchaser 
for  valuable  consideration,  without  notice 
of  the  title  of  the  appellees,  and  had  sold 
the  slave  before  suit  brought,  and  before 
any  notice  of  the  appellee's  claim  to  or  in- 
terest in  the  said  slave;  and  ordered  that 
the  bill  should  be  dismissed  as  to  him,  but 
decreed  that  Richardson  should  give  bond 
for  the  forthcoming  of  all  the  slaves.  The 
court  evidently  regarded  the  conduct  of 
Richardson,  in  setting  up  an  absolute  title 
to  the  slaves,  in  selling  one  of  them,  and 
threatening  and  endeavoring  to  sell  others, 
as  ground  sufficient  to  justify  the  requiring 
of  a  bond  from  him  for  the  delivery  of  the 
property  on  the  termination  of  the  life 
estate;  and  exonerated  Chisholm,  on  the 
ground  only  of  his  being  a  purchaser  with- 
out notice^  and  of  his  having  sold  again 
before  suit  or  notice  of  the  title  of  those  in 
remainder.  The  conduct  of  Herbert  Reese, 
in  permitting  the  slave  to  be  sold  under 
the  circumstances  shown  in  the  case,  was 
such,  I  think,  as  to  have  justified  the  court 
in  requiring  a  bond  from  him;  and  with 
respect  to  Bevill,  there  is  an  absence  of  all 
the  circumstances  which  induced  the  court, 
in  the  case  of  Chisholm  v.  Starke,  to  excuse 
the  purchaser:  He  does  not  in  his  answer 
deny  notice  of  the  division  of  the  slaves, 
and  of  the  claim  of  the  appellant's  intes- 
tate: He  does  not  deny  having  avowed  the 
purpose  (as  charged  in  the  bill)  to  use, 
control  and  sell  and  dispose  of  the  slaves 
as  his  own  absolute  property :  He  does 

20  not  deny  that  the  appellant  *had  good 
ground    for  believing   that  he  would 

send  the  slaves  out  of  the  state.  In  his 
answer  he  simply  states  that  the  slave  Eliza 
was  levied  on  and  sold  to  satisfy  executions 
against  the  estate  of  Frederick  Reese,  and 
that  he  purchased  her  at*  the  sheriff's  sale, 
and  denies  that  the  plaintiff  has  any  title 
whatever  to  the  slaves ;  refers  to  .  the  delay 
of  the  plaintiff  in  asserting  his  right,  and 
says  that  he  has  no  new  cause,  as  he  must, 
in  any  event,  still  be  postponed  until  the 
life  estate  is  extinguished.  Independent  of 
his  failure  to  deny  notice  of  the  claim  of 
the  appellant,  in  his  answer,  the  testimony 
in  the  cause  renders  it  highly  probable 
that  he  did  have  knowledge  of  the  claim, 
and  he  is  still  in  possession  asserting  right 
to  treat  the  property  as  his  own,  free  from 
all  limitation. 

I  think  that  the  Circuit  court  erred  in 
dismissing  the  bill;  and  that  it  ought, 
instead  thereof,  to  have  made  a  decree  de- 
fining the  rights  of  the  appellant  in  ac- 
cordance with  the  foregoing   views ;  and  to 


have  made  such  orders  as  were  necessary 
to  insure  the  forthcoming  of  the  property 
on  the  happening  of  the  contingency  pro- 
vided for  in  the  bill. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

The  decree  was  as  follows: 

It  appears  to  the  court  that  in  February 
1829  the  slaves  of  the  testator  Frederick 
Reese  were,  by  consent  of  the  parties,  di- 
vided between  the  appellees  Herbert  Reese 
and  Martha  T.  Frazer;  and  that  in  the 
division  the  female  slave  Eliza  was  allotted 
to  the  said  Herbert  Reese.  And  the  court 
is  of  opinion  that  said  division  operated  as 
an  assent  by  the  administrators  to  the  be- 
quests in  the  will,  as  well  in  favor  of  Fred- 
erick R.  Frazer  as  of  the  said  Herbert  Reese    . 

and  Martha  T.  Frazer ;  and  that  the 
21  facts  alleged  in  the  *bill  and  proved 
by  the  evidence,  were  such  as  to 
entitle  the  said  Frederick  R.  Frazer  to  ask 
and  have  from  the  appellee  the  said  Herbert 
Reese,  and  the  appellee  Bevill,  bond  with 
sufficient  security  and  in  a  proper  penalty, 
conditioned  for  the  forthcoming  of  the  said 
slave  Eliza  and  her  descendants,  on  the 
happening  of  the  contingency  in  the  will 
of  the  testator  mentioned:  And  that  the 
Circuit  court  consequently  erred  in  dis- 
missing the  bill.  So  much  of  the  decree  of 
the  31st  day  of  March  1847,  therefore,  as 
dismisses  the  bill,  is  reversed  with  costs, 
&c.  And  the  cause  is  remanded  for  further 
proceedings  in  conformity  with  the  princi- 
ples above  declared. 
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"Pates  V.  St.  Clair. 


April  Term,  1854,  Richmond. 

1.  Portbcomlnir  Bonds— Original  Judflrment  invsIM-- 
Effect*— An  award  of  execution  on  a  forfeited 
forthcominfir  lx>nd  cannot  Buccessfnlly  be  objected 
to  on  account  of  the  Invalidity  of  the  oriffinal 
judgment,  unless  such  ladprnent  is  null  and  void. 

a.  CMt«— Liability  of  Person  for  Whose  Benefit  Suit 
Bronrblt— It  was  not  Improper,  even  before  the 

*Porthconilnir  Bonds.— See  monographic  not*  on 
"Statutory  Bonds"  appended  to  Goolsby  v.  Strother. 
81  Oratt.  1()7. 

Judgments— Collateral  Impcacbment.  —  The  judg- 
ment of  a  court  possessinsr  competent  jurisdiction 
in  the  proceeding  before  it  and  over  the  person 
against  whom  it  is  rendered,  is  binding  and  conclu- 
sive: and  however  irrerular  or  erroneous  it  may  be. 
yet  so  loufiT  as  it  remains  unreversed,  it  cannot  be 
drawn  in  question  in  a  collateral  proceeding;  nor 
can  any  allesratlon  be  made  against  its  validity. 
This  proposition,  laid  down  in  the  principal  case  by 
l^BX.  J<  at  the  beffinninfir  of  his  opinion,  seems  well 
established  in  Virsrlnia.  See  foot-noU  to  Andrews  v- 
Avory,  14  Qratt,  229.  and  fooi-noUs  there  referred  to. 

See  firenerally,  monosraphic  noU  on  "Judirments." 

tCosts-Uability  of  Person  for  Whose  Benefit  Suit 
Brouflrht.— See monosrraphic noieon  "Costs" appended 
to  Jones  V.  Tatum,  19  Gratt.  720. 

The  principal  case  Is  cited  in  Wartman  v.  Yost.  2^ 
Gratt.  606,  as  authority  for  the  proposition  that  the 
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act  of  1849,  Code,  p.  706,  S  9,  to  render  judgment  for 
costs  ia  favor  of  the  defendant  asralnst  a  person 
for  whose  benefit  a  suit  was  broasrht,  when  the 
defendant  .succeeded  in  the  case. 

3.  Judgments— Construction  of.t-In  a  suit  brought 
in  the  name  of  one  person  for  the  benefit  of 
another,  a  judgment  statin?  that  the  parties 
appeared  by  their  attorneys  and  by  consent  the 
suit  was  dlsmis.sed  and  judfirment  for  defendant's 
costs  against  the  person  for  whose  benefit  the  suit 
was  brought  it  must  be  held  that  the  consent  is 
the  consent  of  the  latter,  and  that  the  judfirment  is 
proper. 

At  the  April  term  1848  of  the  Circuit 
court  of  Bedford  county,  in  an  action  on 
the  case  then  depending  therein  in  the 
name  of  Demarcus  Foutz,  who  sues  for  the 
benefit  of  John  D.  Pate  plaintiff,  against 
•  Wingfield  J.  St.  Clair  defendant,  a  judg- 
ment was  rendered  in  the  terms  following, 
viz :  This  day  came  the  parties,  by  their 
attorneys,  and  by  their  consent,  it  is  con- 
sidered by  the  court  that  this  suit  be  dis- 
missed; and  that  the  defendant  recover 
against  the  said  John  D.  Pate,  for  whose 
benefit  this  suit  is  brought,  his  cost  by  him 
about  his  defence  of  this  suit  expended. 
On  this  judgment  an  execution  issued 
against  the  goods  of  Pate;  and  he  executed 
a  forthcoming  bond  with  William  H.  Pate 
as  his  surety :  And  the  bond  was  forfeited. 
St.  Clair  gave  a  notice  to  the  Pates  that 
he  would  move  for  award  of  execution  upon 
the  bond ;  and  when  the  motion  was  made, 
John  D.  Pate  moved  the  court  to  quash  the 
bond,    upon    the    ground   that   the  original 

judgment  was  null  and  void.  The 
23        court     overruled     *the    motion,    and 

awarded  execution  upon  the  bond : 
And  thereupon  the  Pates  applied  to  this 
court  for  a  supersedeas,  which  was  awarded. 

Grattan,  for  the  appellants. 
Cabell,  for  the  appellee. 

I/EB),  J.  The  judgment  of  a  court  pos- 
sessing competent  jurisdiction  in  the  pro- 
ceeding before  it  and  over  the  person 
against  whom  it  is  rendered,  is  binding  and 
conclusive;  and  however  irregular  or  erro- 
neous it  may  be,  yet  so  long  as  it  remains 
unreversed,  it  cannot  be  drawn  in  question 
in  a  collateral  proceeding;  flor  can  any 
allegation  be  made  against  its  validity. 
Horsy  v.  Daniel,  2  Levin  z  R.  161 ;  Hay  ward 
V.  Ribbans,  4  East's  R.  311;  Prince  v. 
Nicholson,  1  Marsh.  R.  280;  1  Chit.  PI.  100, 

Vir^nla  courts  look  to  the  real,  and  not  the  nominal 
parties  to  a  suit. 

In  Davis  V.  Noll.  88  W.  Va.  70,  17  S.  E.  Rep.  792,  it 
was  said:  "No  man  can  five  away  nefirotiable  secu- 
rities, to  the  detriment  of  existinsr  creditors,  any 
more  than  he  can  srive  away  his  horse  or  house.  In 
tiuch  cases  the  law.  avoidinfir  the  illeiral  transfer, 
treats  the  fraudulent  holder  as  the  afirent  or  trustee 
secretly  suinsr  for  the  benefit  of  his  principal,  and 
allows  all  just  offsets  afiratnst  such  principal.  2 
Daniel,  Neir.  Inst.  p.  451 ;  PaUs  v.  St.  Clair,  11  Gratt. 
:t4:  Smith  v.  Lawson,  18  W.  Va.  240." 

tJudffments.— See  monofirraphic  note  on  *'Judfir- 
ments." 


320.  So  that  the  only  ground  on  which  the 
plaintiffs  in  error,  in  any  view,  can  be 
permitted  to  contest  the  validity  of  the 
original  judgment  in  this  proceeding  is, 
that  it  was  ipso  facto  void,  and  furnished 
no  foundation  for  the  execution  upon  which 
the  forthcoming  bond  given  by  them  was 
taken.  But  surely,  this  cannot  be  affirmed 
of  a  judgment  for  the  defendant's  costs 
against  a  party  for  whose  benefit  an  action 
is  brought  in  the  name  of  another,  and 
so  expressed  to  be  upon  the  recom.  Nor  do 
I  think  the  judgment  in  this  case  should  be 
held  to  be  irregular  or  erroneous.  Courts 
of  law  will  for  many  purposes  take  notice 
of  the  person  for  whose  benefit  a  suit  ia 
brought,  though  in  the  name  of  another. 
Thus  they  will  not  permit  the  nominal 
plaintiff  to  dismiss  the  suit  or  release  the 
action.  Per  Judge  Green,  Garland  v. 
Richeson,  4  Rand.  266,  268;  1  Tuck.  Comm. 
347.  See  also  opinion  of  Judge  Buller  in 
Masters  v.  Miller,  4  T.  R.  320,  339.  So  a 
receipt  given  by  the  nominal  plaintiff  may 
be  avoided  bj'  proof  that  it  was  given  after 
the  assignment.  Henderson  v.  Wild,  2 
Camp.    R.    561.     And    admissions  made  bj 

him  after  assignment    will  not  be  ad- 
24        mitted  *in  support  of  demands  set  up 

against  the  claim  by  way  of  setoff. 
Prear  v.  Evertson,  20  John.  R.  142.  So 
though  the  nominal  plaintiff  have  become 
bankrupt,  the  action  mav  be  maintained  in 
his  name.  Winch  v.  Keeley,  1  T.  R.  619. 
And  where  a  bond  was  given,  payable  to 
the  nominal  plaintiff,  but  which  was  in 
fact  for  the  use  and  benefit  of  another,  a 
claim  against  that  other  was  allowed  by 
way  of  setoff.  Bottomley  v.  Brooke,  cited 
1  T.  R.  621.  And  it  seems  that  it  makes 
no  difference  that  the  party  was  not  origi- 
nally interested  in  the  claim,  as  in  the  case 
last  cited:  for  whether  he  was  merely  a 
trustee  originally,  or  became  so  by  a  sub- 
sequent assignment  of  the  claim,  the  court 
equally  takes  notice  of  the  rights  and  rela- 
tions of  the  parties.  Winch  v.  Keeley, 
above  cited.  So  in  an  action  for  a  balance 
due  on  account  in  the  name  of  the  original 
creditor,  for  the  benefit  of  a  third  party  to 
whom  it  had  been  assigned  with  the  de- 
fendant's consent,  the  defendant  was 
allowed  to  offset  claims  he  held  against  the 
assignee.  Winchester  v.  Hackley,  2  Cranch 
R.  342. 

Where  a  part3'',  then,  brings  a  suit  for 
his  own  benefit,  though  in  the  name  of 
another,  and  afterwards  abandons  his 
action,  no  reason  is  perceived  why  the  court 
might  not  (even  prior  to  the  Code  of  1849) 
properly  render  a  judgment  for  the  defend- 
ant's costs  directly  against  him,  thus  notic- 
ing him  for  the  purpose  of  holding  him  to 
a  just  responsibility,  as  well  as  for  the 
purpose  of  protecting  him  against  the  acts 
or  admissions  of  the  nominal  plaintiff,  or 
any  collusion  between  him  and  the  defend- 
ant. Indeed  we  see  that  where  a  suit  has 
been  brought  in  a  fictitious  name,  or  in 
the  name  of  a  person  without  his  privity 
and  consent,  or  of  a  deceased  person,  the 
court  will  interfere  in  a  summary  way,  and 
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will  hold  the  part3''  bj  whom  the  suit  was 
prompted,  or  even  the  attorne3'  in  the  case, 
responsible  for  costs.  Gvnn  v.  Kirby,  1 
Stra.  R.  402 ;  The  People  v.  Bradt,  7 
25  John.  R.  539;  Ketcham  v.  *Clark,  4 
John.  R.  484;  Howard  v.  Rawson,  2 
Ltcigh  733,  and  authorities  there  cited. 

By  the  Code  of  1849  (p.  706,  J  9).  it  is 
expressly  provided  that  where  there  shall 
be  judgement  for  the  defendant's  costs  in  a 
sait  broug^ht  in  the  name  of  one  person  for 
the  benefit  of  another,  such  judgment  shall 
be  ag'ainst  that  other.  And  in  the  case  of 
Devers  v.  Ross,  10  Gratt.  252,  this  court, 
on  reversing  the  judgment  of  the  Circuit 
court,  rendered  the  judgment  for  costs 
against  Flowers,  for  whose  benefit  the  suit 
had  been  brought,  although  the  case  had 
been  decided  in  the  Circuit  court,  and 
brought  to  this  court  by  supersedeas  before 
the  Code  of  1849  was  enacted.  Indeed, 
prior  to  the  enactment  of  that  Code,  it  was 
the  practice  of  some  of  the  Circuit  courts 
to  render  the  judgment  for  the  defendant's 
costs  (where  such  a  judgment  was  to  be 
given)  against  the  beneficial  party  on  the 
record  ;  and  considering  the  extent  to  which 
the  courts  have  gone  in  noticing  him  for 
certain  purposes,  I  can  perceive  no  well 
founded  objection  to  it. 

But  if  the  propriety  of  such  a  judgment 
in  a  general  yray  were  more  questionable 
than  I  think  it  is,  certainly  any  court  may 
notice  the  beneficial  party  on  the  record  for 
the  purpose  of  receiving  his  consent  to  such 
a  judgment.  Here,  the  plaintiff  in  error 
John  D.  Pate,  for  whose  benefit  the  suit 
was  brought,  was  the  active  party  by  whom 
it  was  prompted  and  dismissed.  The  attor- 
ney in  the  cause  was  his  attorney,  and  the 
consent  given  to  the  dismission  of  the  case 
and  to  the  judgment  for  costs,  may  be 
fairly  referred  to  him,  and  should  be  con- 
strued as  his  consent. 

I  am  of  opinion  to  afiirm   the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Iree,  J. 

Judgment  affirmed. 


26        *Markle*s    AdmV    &  als.  v.    Burch's 

AdmV. 

April  Term,  1851,  Rictunond. 

Statute  of  Limitations— Departure  from  State— Case 
■t  Bar.*— A  debt,  if  it  had  any  existence,  was  con- 
tracted In  1819,  when  the  debtor  lived  in  Virrinta. 
and  was  by  parol.  He  shortly  afterwards  removed 
from  the  sta^e,  and  remained  out  of  it  until  his 
death  in  1836u  In  1840  a  proceeding*  by  foreign 
attachment  was  instituted  to  recover  the  debt. 
Hkld:  The  statute  of  limitations  is  a  srood  defence 
to  the  proceeding. 

The   case   is  fully   stated   in   the  opinion 
of  Judge  Samuels. 

•For  the  construction  of  the  statute  of  limitations 
with  reference  to  the  debtor's  removinar  from  the 
state,  see  the  principal  case  cited  in  Ficklin  v.  Car- 
insrton.  81  Gratt.  236.  and  note. 


Baxter,  for  the  appellants. 
Cooke,  for  the  appellee. 

SAMUELS,  J.  This  cause  is  brought 
here  by  appeal  from  a  decree  of  the  Circuit 
superior  court  of  law  and  chancery  for  Bed- 
ford county,  in  a  suit  wherein  John  Han- 
cock, administrator  of  Mary  Burch,  was 
complainant,  and  John  Markle,  Nicholas 
Robertson,  administrator  of  Charles  Markle 
deceased,  and  others  were  defendants. 
The  suit  was  originally  brought,  in  the 
County  court  of  Bedford  county,  by  Mary 
Burch  in  her  lifetime,  and  afterwards 
taken  to  the  said  Circuit  court,  and,  on  the 
death  of  complainant,  revived  in  the  name 
of  her  administrator.  The  subpoena  insti- 
tuting the  suit  issued  November  14th,  1820, 
against  John  Markle  and  John  Fizee,  with 
an  endorsement  thereon  in  these  words: 

**Memo. — This  suit  is  against  John  V^izee, 

to   recover  of  him    money  due  to  the  other 

defendants,  and  said  John  Fizee  is  hereby 

forbid  to  pay  away  or  out  of   his  hands  the 

sum    of   two   hundred    dollars,    if    so 

27  much    he    *owes   said   John     Markle, 
until  the  final  decision   of   this   suit, 

or  until  the  order  of  Bedford  court. 

Wm.  Cook,  Plff's  Atto." 

Complainant's  bill  was  filed  May  14th, 
1823;  and  although  the  allegations  therein 
are  somewhat  equivocal,  yet  it  must  be 
held  to  assert  that  John  Markle,  the  absent 
defendant,  was  indebted  to  complainant; 
and  to  seek  to  apply  a  debt  alleged  to  be  due 
from  John  Fizee  the  home  defendant,  to  said 
absent  defendant,  in  satisfaction  of  com- 
plainant's demand.  The  bill  alleged  that 
complainant  Mary  Burch  was  tenant  for 
life  of  a  small  tract  of  land,  the  reversion 
whereof  belonged  to  Charles  Markle;  that 
in  the  year  1818  Charles  Markle  and  his  son 
John  Markle  being  about  to  remove  to  the 
state  of  Missouri,  John  Markle,  who  trans- 
acted his  father's  business,  and  sold  his 
property  at  pleasure,  was  anxious  to  sell  said 
tract  of  land,  but  found  some  difficulty  in 
selling  it  with  the  incumbrance  of  com- 
plainant's life  estate  thereon.  That  com- 
plainant was  induced  to  sell  and  convey  her 
life  estate  to  John  Fizee,  for  a  considera- 
tion promised  to  her  by  John  Markle. 
Charles  Markle  is  named  as  defendant  in 
the  bill,  but  not  in  the  process;  nor  is  there 
any  distinct  allegation  of  fact  which  could 
subject  him  to  any  demand  of  complainant. 
From  the  want  of  precision  in  stating  the 
terms  on  which  complainant  sold  her  prop- 
erty, it  is  doubtful  what  conisderation  she 
was  to  receive.  It  is  clear  enough,  how- 
ever, that  whatever  it  was,  it  was  to  be 
paid  by  John  Markle.  It  is  not  alleged  that 
Charles  Markle  made  any  contract  whatever 
in  regard  to  the  purchase  of  complainant's 
life  estate.  It  appears  clearly,  moreover, 
that  Fizee' s  bonds  for  the  price  of  the  land 
were  made  payable  to  John  Markle;  and 
that  the  money  due  on  these  bonds  was  the 
subject  attached  in  this  suit.  It  is  quite 
probable,   perhaps   certain,  upon    the 

28  record    on    the     original    bill,     *that 
Charles    Markle    permitted  his  son  to 
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sell  the  reversion  for  the  son's  own  benefit. 
Certain  proceedings  were  had  upon  the 
original  bill  up  to  the  August  term  of  the 
County  court  in  1823,  the  result  of  which 
was,  that  one  William  R.  Porter,  who 
claimed  the  fund  attached,  was  permitted  to 
receive  it  upon  giving  lK}nd  with  condition 
to  comply  with  any  future  order  or  decree 
in  the  cause. 

No  step  whatever  appears  to  have  been 
taken  in  the  cause  from  October  1823  until 
November  1840,  when  leave  was  granted  to 
complainant  to  amend  her  bill,  making 
new  parties. 

In  the  amended  bill  complainant  changes 
the  ground  taken  in  the  original  bill.  She 
now  alleged  that  John  Markle's  action  on 
the  subject  of  the  purchase  was  only  as 
agent  for  Charles  Markle ;  that  the  price  to 
be  paid  in  money  was  a  debt  due  from 
Charles  Markle,  and  accordingly  sought  to 
subject  his  property  to  the  payment  thereof. 
The  parol  evidence  taken  when  the  cause 
was  pending  on  the  original  bill  was  strong 
to  show  that  John  Markle  was  the  debtor ; 
the  evidence  of  the  same  witnesses,  taken 
pending  the  amended  bill,  tends  to  show 
that  Charles  Markle  was  the  debtor;  the 
evidence  in  writing  to  wit,  John  Markle's 
stipulation  to  pay,  Charles  Markle's  deed, 
the  bonds  of  Fizee  executed  to  John  Markle, 
shows,  satisfactorily,  that  John  Markle  was 
dealing  with  complainant  on  his  own  ac- 
count, and  that  the  purchase  money  for  the 
life  estate  was  due  from  him  to  complain- 
ant, as  alleged  in  the  original  bill.  The 
decree  subjected  Charles  Markle's  estate  to 
complainant's  debt;  and  from  this  decree 
this  appeal  is  taken. 

After  an  acquiescence  of  seventeen  years 
in  the  allegations  of  the  original  bill, 
sustained  by  the  written  evidence,  it  would 
require  much  stronger  evidence  than  com- 
plainant offered  to  sustain  her  amended 
bill,  especially  after  Charles  Markle's 
death. 

29  *If  the  complainant  had  established 

a  debt  against  Charles  Markle,  it 
must  have  originated  in  1819,  when  the 
deed  to  Fizee  was  executed,  and  when 
Charles  Markle  was  in  Virginia.*  The  first 
attempt  to  subject  Charles  Markle's  estate 
was  made  in  1840;  and  the  defendants  rely 
upon  the  statute  of  limitations.  There  is 
nothing  in  the  pleadings  or  proofs  to  pre- 
vent the  operation  of  the  statute,  if  the 
debt  ever  existed.  In  Wilkinson,  &c.  v. 
Holloway,  7  I^eigh  277,  four  of  the  five 
judges  who  decided  that  case,  held  that 
the  debt  due  to  the  attaching  creditors  was 
a  bond  debt,  and  that  therefore  the  statute 
was  no  bar  to  the  recovery.  The  debt  in 
this  case,  if  any,  is  upon  simple  contract 
merely. 

I  am  of  opinion  to  reverse  the  decree  and 
dismiss  the  bill,  with  costs  of  both  courts 
to  the  appellants. 


*Notf  by  KeporUr.—Cha.T\€»  Markle  removed  to 
MlRsouri  a  short  time  after  the  contract  was  made, 
and  remaiocd  there  until  his  death  in  1828. 


The  other  judges  concurred  in   the  opin- 
ion  of  Samuels,  J. 

Decree  reversed. 


30  *  Braxton,  Adm'r  &c.  v.  Harrison's 

Ex'ors. 

April  Term,  1854,  Richmond. 

1.  Bonds--AB0iiri>iB«nt— Subroffstioo— Cue  st  Bar.— W. 

administrator  of  G,  assisms  the  bond  of  T  to  the 
executors  of  H,  in  discharge  of  a  debt  due  from  Q 
to  H.  The  executors  of  H  sue  T,  and  recover  a 
Jadfirment  npon  the  bond;  and  he  thereupon  en- 
Joins  it  on  the  ffronnd  that  O  was  indebted  to  him 
for  a  legacy  left  by  R,  of  whom  O  had  been  exec- 
utor: And  this  injunction  is  afterwards  perpet- 
uated. Held:  That  the  executors  of  H  are 
entitled  to  be  substituted  to  the  rights  of  Tairainst 
O's  estate;  and  are  not  confined  to  their  remedy 
upon  the  assisnment  of  W. 

3.  Injunction— Content  to  Perpetuation— Cesc  at  Bar.— 
In  this  injunction  suit  the  executors  of  H  and  W 
and  the  administrator  de  bonit  non  of  O,  are  par- 
ties, and  they  consent  to  the  decree  perpetuating 
the  injunction;  and  also  to  a  decree  directing-  the 
executor  of  W.  and  the  administrator  <f#  bonis  non, 
to  settle  their  accounts  of  administration  upon  O's 
estate.    Hrld: 

1.  Same— 5anie— Decree    between    Co-defendanta.*— 
That  it  is  a  case  in  which  there  may  be  a  decree 
between  co-defendants  In  favor  of  the  executors 
of  H  asrainst  0*s  estate. 
a.  Same— Same— Account.— That      to      ascertain 
whether  there  were  assets  of  0*s  estate  to  pay 
the  debt,  the  court  might  direct  the  accounts. 
3.  Same— Same— Same.— If  the  propriety  of  a  de- 
cree against  the  assets  of  O's  estate  was  other- 
wise doubtful,  the  consent  of  the  representatives 
of  W  and  O  clearly  authorised  it 
a.  Same— Same— BlndlniT— Case  at  Bar.— Though  npos 
a  hearing  it  might  have  been  improper  to  perpet- 
uate the  injunction,  yet  the  administrator  de  bonis 
non  of  O  having  consented  to  the  decree;  and  all 
the  parties  appearing  to  have  acted  in  good  f  aitli4 
the  executors  of  H  are  not  thereby  deprived  of 
their  remedy  over  against  0*s  estate  in  the  hands 
of  a  subsequent  administrator  de  bonis  non  of  O. 

4.  Same-Same— Case  at  Bar.- Ten  years  after  the 
perpetuation  of  the  injunction,  the  second  admin- 
istrator de  bonis  non  of  O  entered  into  an  agree- 
ment under  seal,  with  the  executors  of  H,  to  pay 
the  debt  out  of  the  assets  of  O's  estate,  when  they 
should  be  received;  and  the  executors  agreed  to 
wait  with  him  twelve  months,  and  to  release  their 
costs  in  the  injunction  suit,  and  dismiss  It  as  far 
as  they  were  concerned.  But  the  administrator 
was  not  to  be  bound  personally;  and  the  executors 
were  at  liberty,  if  the  money  was  not  paid  at  the 
end  of  the  year,  to  cancel  the  agreement,  and  pro- 
ceed to  enforce  any  of  their  existing  legal  reme- 
dies.  The  administrator  did  not  collect  assets 

31  *withln  the  year:  and  the  executors  after- 
wards sued  upon  this  agreement.    Hki^d: 

I.  Same— Same— Statute  oH  Limitations— Case  at  Bar. 
—That  though  the  right  of  the  executors  of  H  to 
proceed  against  0*k  estate  accrued  when  the 
injunction  was  perpetuated,  yet  the  pendency  of 
the  injunction  suit  carried  on  for  their  benefit. 

*See  Glenn  v.  Clark.  21  Gratt.  35.  and /oof-nofo. 
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prerented  the  ninniiur  of  the  statute  of  limita- 
tions affalnst  them. 
a.  Execotors  and  Admlnlstrstor*— Promise  to  P«y 
DebU  Oat  of  Estatcf-That  althoasrh  It  is  gener- 
ally tme,  that  an  execntor  or  administrator 
cannot  create  a  nerr  canse  of  action  asrainst  the 
estate,  yet  he  may  make  a  valid  promise  to  pay  a 
debt  not  barred  by  the  statute  of  limitations,  out 
of  the  assets  of  the  estate,  upon  which  a  suit  may 
be  maintained. 

3.  Same— Same— Cooslderstion.— That  there  was  a 
sufficient  consideration  in  this  case  to  sustain 
the  agreement  made  by  the  administrator  de 
bofds  noAof  6:  and  suit  could  be  maintained  upon 
it  by  the  executors  of  Hasrainstthe  administrator 
for  satisfaction  out  of  the  assets. 

4.  Bqidty  Practice— Marsballns  Assets— Case  at  Bar. 
—That  it  was  proper  to  sue  in  equity  to  have  an 
account  of  or  marshalinfir  of  assets:  and  this 
especially  as  the  aarreement  beinsr  under  seal,  it 
was  doubtful  whether  an  action  at  law  could  be 
maintained  upon  it. 

The  following  statement  of  the  case  is 
made  by  Judge  Moncure: 

In  1310,  Benjamin  Harrison  being  a  cred- 
itor to  a  large  amount  of  the  estate  of 
Philip  Iv.  Grymes,  Robert  West,  the  admin- 
istrator of  Gr3'raes,  paid  the  debt  by  an  as- 
signment of  bonds  taken  at  the  sale  of  the 
personal  estate;  and  in  the  settlement  of 
the  administration  account  the  estate  was 
credited  with  the  amount  of  the  bonds, 
and  debited  with  the  amount  of  the  debt. 
Among  the  bonds  assigned  was  one  of  Mor- 
gan Tomkies.  In  due  time  after  this  bond 
became  due  in  October  1810,  Harrison's  ex- 
ecutors brought  suit  upon  it,  and  obtained 
judgment  in  October  1812.  A  forthcoming 
bond  was  given,  on  which  judgment  was 
obtained  in  May  1813.  In  October  follow- 
ing. Tomkies  enjoined  the  judgment  in  the 

tBxecirtors  and  Administrators— Promise  to  Pay  Debt 
Out  of  Estate.— The  proposition  laid  down  in  the 
principal  case,  that  an  executor  or  administrator 
cannot  create  a  new  cause  of  action  asrainst  the 
estate,  yet  he  may  make  a  valid  promise  to  pay  a 
debt  not  barred  by  the  statute  of  limitations,  out  of 
the  assets  of  tbe  estate,  upon  which  a  suit  may  be 
maintained,  is  approved  in  Switzer  v.  NofFsinger,  82 
Va.624. 

See  also,  Seig:  t.  Acord.  21  Gratt.  365,  and  noU  \ 
Smith  V.  Pattie.  81  Va.  654:  Ck)de  1878,  ch.  146,  sec.  11. 

And  in  Boyd  ▼.  Osrlesby,  23  Qratt  684.  it  is  said  that 
the  administrator  or  executor  may  make  settlements 
and  compromises  with  creditors,  and  five  them 
confessions  of  Judfirments,  citinfir  Braxton  v.  Harrison, 
11  GraU.  64;  Wheatley  v.  Martin,  6  Leiffh  62, 71. 

See  monofirraphic  note  on  "Executors  and  Adminis- 
trators.** 

Death  of  Executor— Administrator  d.  b.  n.— Revival  of 
5alts.— In  Jones  v.  Beid.  12  W.  Va.  869,  it  is  said: 
"When  the  executor  died,  the  cause  was  properly 
revived  against  the  administrator  ds  bonis  non, 
because  there  was  no  other  party,  who  could  possibly 
represent  the  estate  of  William  O.  Beid,  deceased, 
and  defend  It  asrainst  the  claim  of  plain  ti  ff .  Sheldon 
sIoLy.  Armstead*s  Adm'r  et  oZ..  7  Qratt.  261:  Braxton 
9.  HarrUon.  ii  OraU.  so.'* 

See  monosfraphic  note  on  "Executors  and  Adminls> 
tratora." 


Superior   court  of    chancery   at   Williams- 
burg; stating  in  his   bill,  that  as  adminis- 
trator of  Catharine  Wjatt  and  guardian  of. 
her  only  child,  he  had  become  entitled 

32  to  a  legacy  of  three  *hundred  pounds, 
given  to  her  by  her  father  John  Robin- 
son, of  whom  Grymes  was  executor;  that  no 
part  of  the  legacy  had  been  paid,  though 
considerable  estate  of  Robinson  had  come 
to  the  hands  of  Grymes.  That  he,  Tom- 
kies, had  instituted  a  suit  which  was  then 
pending  in  said  court,  for  the  recovery  of 
the  legacy.  That  he  had  been  induced  to 
become  a  purchaser  at  the  sale  of  Grymes' 
estate,  and  to  become  bound  for  the  pur- 
chases of  his  ward  at  the  sale,  by  the  prom- 
ise of  West  not  to  transfer  the  bond  until 
the  claim  for  the  legacy  should  be  ascer- 
tained ;  and  by  an  understanding  with  him 
that  the  amount  oi  the  bond,  or  so  much  of 
it  as  might  be  necessary,  should  be  set  off 
against  the  legacy,  or  the  balance  which 
might  be  ascertained  in  the  said  ^uit  to  be 
due  thereon ;  and  that  West,  in  violation 
of  his  said  promise  and  agreement,  had  as- 
signed the  bond  to  Harrison's  executors, 
who  had  recovered  judgment  and  sued  out 
execution  thereon:  and  praying  for  an  in- 
junction of  the  judgment  until  the  report  of 
the  commissioner  in  the  suit  brought  for 
the  recovery  of  the  legacy  as  aforesaid,  and 
for  general  relief.  Harrison's  executors, 
and  West,  administrator  of  Grymes,  were 
made  defendants.  In  April  1814,  Harrison's 
executors  filed  their  answer,  stating  that 
their  testator  was  a  creditor  by  bond  of 
Grymes  for  a  considerable  amount;  that 
one  of  them  attended  the  sale  for  the  pur- 
pose of  obtaining  payment ;  that  the  ne- 
groes were  sold  on  credit,  and  nothing 
better  could  be  done  than  to  receive  bonds 
executed  by  purchasers  at  the  sale  to  the 
amount  of  the  debt ;  and  that  he  accordingly 
received  by  assignment  from  West,  admin- 
istrator as  aforesaid,  several  bonds,  among 
which  was  that  of  Tomkies.  They  profess 
ignorance  of  the  facts  stated  in  the  bill  on 
which  the  complainant's  claim  to  relief  was 
founded.  In  June  following.  West,  admin- 
istrator of  Gr^'mes,  filed  his  answer,  pos- 
itively   denying  all  the    grounds    of 

33  equity  *contained  in  the  bill,  and  ex- 
pressing a  belief  that  nothing  was  due 

on  account  of  the  legacy.  In  October  fol- 
lowing, a  motion  was  made  to  dissolve  the 
injunction.  But  the  court  overruled  the 
motion,  and  ordered  that  unless  the  parties 
were  satisfied  with  a  certain  report  men- 
tioned in  the  order,  and  would  consent  to  a 
copy  of  that  report  being  evidence  in  the 
case  subject  to  exceptions,  a  commissioner 
should  take  an  account  of  Grymes'  admin- 
istration of  Robinson's  estate,  and  ascer- 
tain the  balance  due  on  the  said  legacy,  and 
make  report  to  the  court.  In  September 
1815,  the  death  of  the  plaintiff  Tomkies 
was  suggested,  and  a  scire  facias  awarded 
to  revive  the  suit  in  the  name  of  his  execu- 
tor. In  June  1818,  the  suit  was  revived  by 
consent  in  the  name  of  Robins,  adminis- 
trator of  the  plaintiff,  against  George  West, 
executor  of  Robert  West,    who   was  admin- 
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iBtrator  of  Grymes,  who  was  executor  ot 
Robinson,  and  George  Healy,  administra- 
tor of  Grymes;  and  thereupon  the  cause 
coming-  on  by  consent  to  be  heard  on  the 
bill,  answers,  exhibits  and  depositions,  the 
defendants  consenting  that  a  copy  of 
the  accounts  filed  in  the  case  of  Chowning 
&  wife  V.  West,  adm'r  of  Grymes,  settling 
the  transactions  of  Grymes  on  the  estate  of 
Robinson,  might  be  taken  as  the  account 
in  the  case;  the  court,  on  consideration 
thereof,  and  with  the  consent  of  the  par- 
ties, perpetuated  the  injunction ;  and,  with 
the  like  consent,  decreed  that  the  defendant 
George  West  should  settle  the  administra- 
tion account  of  his  intestate  on  the  estate 
of  Grymes,  and  the  defendant  Healy  should 
settle  his  administration  account  on  the 
same  estate,  before  a  commissioner  of  the 
court,  who  was  directed  to  state,  settle  and 
report  the  same.  Sundrj'  proceedings  were 
afterwards  had  without  effect,  to  compel 
George  West  to  settle  the  account  directed 
to  be  settled  by  him  as  aforesaid.     From  a 

report  filed  in  the  case  it  appears  that 
34        his  reason   for  failing  to  do  so  *was, 

that  the  vouchers  relative  to  Robert 
West's  administration  of  Grymes'  estate 
were  in  the  hands  of  Commissioner  Ladd 
for  a  settlement  of  the  account  in  another 
case,  and  could  not  be  given  up  until  he 
had  reported  on  them.  In  Julj-  1823,  the 
suit  was  transferred  to  the  Superior  court  of 
chancery  for  the  Richmond  district.  In 
April  1827,  George  West  being  dead,  and 
Healy  no  longer  administrator  of  Grymes, 
a  scire  facias  was  awarded  to  revive  the 
suit  against  Price  Perkins,  administrator 
de  bonis  non  of  Robert  West,  and  Carter 
Braxton,  administrator  de  bonis  non  of 
Grymes. 

In  this  state  of  the  case  of  Tomkies  v. 
West,  an  agreement  of  compromise  was 
entered  into  between  John  F.  May,  acting 
for  the  surviving  executor  of  Harrison,  and 
Braxton.  Mr.  May,  it  seems,  had  been 
retained  by  Harrison's  executor  to  prosecute 
the  suit  after  its  removal  to  Richmond ;  and 
in  December  1826  wrote  a  letter  to  Braxton, 
stating  his  views  of  the  case,  and  of  the 
liability  both  of  West's  and  Grymes'  estates 
to  Harrison,  and  proposing,  as  Harrison's 
executor  was  old  and  averse  to  trouble  and 
litigation,  that  bond  with  security  should 
be  given  for  the  payment  of  the  debt  at 
some  future  time,  when  it  might  be  expected 
that  it  could  in  a  legal  course  be  recovered. 
This  letter  commenced  a  negotiation  which 
terminated  in  the  agreement  aforesaid, 
bearing  date  the  31st  of  January  1828. 
That  agreement,  which  is  under  the  hands 
and  seals  of  the  parties,  states  that  they 
had  compromised  the  matters  in  difference 
between  Grymes'  administrator  and  Har- 
rison's executor  in  the  suit  of  Tomkies  v. 
West,  in  which  they  were  both  parties;  bj' 
which  compromise  it  was  agreed  that  Brax- 
ton, or  his  successor,  should  pay  to  Harri- 
son's executor  the  amount  of  the  original 
judgment  against  Tomkies  on  his  bond  as- 
signed to  Harrison's  executors  as  aforesaid, 
out    of    the    assets    of    Grymes,    so     soon 


35  as  '"^Braxton  should  have  a  sufficiency 
to   pay  the  same  in  his  hands.     That 

he  should  have  twelve  months  in  which  to 
make  such  payment;  that,  upon  its  being^ 
made,  George  K.  and  William  B.  Harrison, 
legatees  of  Benjamin  Harrison,  would  exe- 
cute a  bond  with  good  security,  to  refund 
to  Braxton  the  amount  so  paid,  provided  any 
debt  of  superior  dignity  should  be  legally 
established  against  Grymes'  estate,  and 
there  should  not  be  assets  sufficient  for  the 
payment  thereof;  that  after  such  payment 
Harrison's  executor  would  renounce  all 
costs  of  the  suit  of  Tomkies  v.  West,  and 
give  a  discharge  for  the  same,  and,  as  far 
as  he  was  concerned  in  the  suit,  enter  a 
dismissal  thereof;  that  if  the  said  debt 
should  not  be  fully  paid  at  the  termination 
of  the  stipulated  period,  Harrison's  executor 
should  be  at  liberty  to  resort  to  any  legal 
means  for  the  recovery  thereof ;  and  that 
nothing  contained  in  the  agreement  should 
be  construed  to  bind  Braxton  in  any  other 
capacity  than  that  of  representative  of 
Grymes.  At  the  foot  of  the  agreement  is 
a  memoranda  signed  by  Braxton,  by  which 
it  was  further  agreed  that  if  Harrison's 
executor  should  at  the  end  of  six  months 
see  fit  to  cancel  the  agreement,  he  might 
do  so  upon  requiring  Braxton  to  cancel  the 
duplicate  thereof  in  his  possession. 

In  November  1828,  Braxton  wrote  a  letter 
to  George  E.  Harrison,  in  answer  to"  one 
received  from  him,  in  which  letter  this 
language  is  used:  *'In  answer,  I  have  to 
remark  that  the  arrangement  made  between 
Mr.  May  and  myself,  relative  to  the  debt 
due  from  Mr.  Grymes'  estate  to  your  father, 
was  done  with  the  intent  to  end  a  perplexed 
and  disagreeable  law  suit.  On  my  part,  as 
the  present  representative  of  Mr.  Grymes, 
I  was  fully  convinced  of  the  justness  of  the 
claim,  and  wished  for  no  other  litigation. 
At  the  time  this  arrangement  was  entered 
into,  I  expected  to  obtain  an  immedi- 
ate decree  in    favor   of   Mr.    Grymes' 

36  *estate   against    one   of    the    former 
administrators     for     a    considerable 

amount.  Under  this  expectation,  I  only 
wanted  time  to  enable  me  to  realize  the 
money  arising  from  that  claim."  The 
writer  then  states  that  his  expectation  had 
been  disappointed ;  and  after  referring  to 
other  sources  of  payment,  including  Mr. 
Grymes'  land,  which  he  says  he  would  sell 
and  pay  the  debt  if  he  could,  he  uses  this 
language :  *  'Had  the  decree  been  obtained  in 
January  last,  you  should  have  had  the 
money  beefore  this.  Whenever  the  money  is 
made,  the  debt  to  your  father's  estate  shall 
be  forthwith  settled." 

In  October  1829,  Braxton  wrote  another 
letter  to  Harrison,  in  which  this  language 
is  used:  **I  expect  a  decree  at  the  next 
chancery  term  for  the  Richmond  district, 
against  the  preceding  administrator  on  Mr. 
Grymes'  estate,  and  his  securities,  who  are 
very  ample,  for  a  very  large  amount,  be- 
tween sixteen  and  seventeen  thousand  dol- 
lars. There  are  other  very  large  claims 
due  the  estate  of  Mr.  Grymes;  but  these 
are  the  first  that  i  expect  will  be   tangible. 
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Now,  out  of  the  first  money  collected  you 
will  be  wholly,  or  for  the  greater  part  of 
your  claim,  satisfied.'* — **The  compromise 
between  Judge  May  and  myself  terminated 
a  source  of  litigation  that  would  have  con- 
sumed as  much  time  and  expense  as  any 
one  with  which  I  have  become  acquainted, 
considering  the  number  and  distance  of 
the  various  parties.  That  compromise 
bound  the  parties  to  settle  on  specified 
terms,  and  if  they  did  not  do  so  in  twelve 
months,  then  the  representatives  of  your 
father's  estate  were  to  be  at  liberty  to 
pursue  their  original  remedy.  Now,  I  hardly 
imagine  that  it  would  possibly  be  expected 
a  suit  of  the  complex  nature  of  the  one  that 
the  compromise  ended  could  be  matured, 
sooner  than  the  expectations  I  have  men- 
tioned will  be  realized.  I  hope,  however, 
your   necessities   may   not  press  you 

37  before    payment  can  be  made.     *The 
personal  estate  of  Mr.  6.  in  my  hands 

is  very  inconsiderable.  If  a  judgment  was 
now  had,  before  satisfaction  of  it  could 
be  obtained  it  would  be  necessary  to  bring 
a  suit  to  subject  the  lands  of  Mr.  G." 

Braxton  having  failed  to  pay  the  debt  to 
Harrison's  executor,  the  latter,  in  April 
1833,  in  conjunction  with  George  E.  and 
William  B.  Harrison,  sons  and  distributees 
of  Benjamin  Harrison,  filed  their  bill  in  the 
Circuit  court  of  Middlesex,  for  the  purpose 
of  enforcing  the  execution  of  the  agree- 
ment aforesaid;  setting  out  the  material 
facts  in  relation  to  the  agreement,  and  the 
debt  for  the  payment  of  which  it  was  entered 
into;  charging  that  personal  estate  of 
Grymes  to  a  considerable  amount  had  come 
to  the  hands  of  Braxton  as  his  administra- 
tor; that  a  large  amount  of  real  estate  was 
then  held  by  Braxton  and  wife  in  her  right 
as  sole  heir  and  devisee  of  Grymes ;  that 
the  estate  of  Grymes,  both  real  and  per- 
sonal, was  bound  for  the  payment  of  the 
said  debt,  of  which  no  part  had  been  paid, 
and  that  the  said  George  and  William  B. 
Harrison  were  then  entitled  to  the  whole 
of  the  said  debt  by  the  consent  of  Harri- 
son's executor;  making  Braxton,  adminis- 
trator de  bonis  non  with  the  will  annexed 
of  Grymes,  and  Braxton  and  wife  defend- 
ants to  the  bill;  and  praying  for  suitable 
relief.  The  agreement  and  said  two  letters 
of  Braxton  were  filed  as  exhibits.  And  a 
bond  was  executed  by  the  said  George  £. 
and  William  B.  Harrison  and  a  surety,  in 
the  terms  prescribed  by  the  agreement,  and 
filed  with  the  bill. 

In  July  1833,  Braxton  as  administrator, 
and  also  for  himself  and  wife,  filed  an  an- 
swer. He  sets  out  the  substance  of  the  let- 
ter received  by  him  from  Mr.  May  in 
December  1826;  says  that  at  no  time  prior 
to  the  agreement  had  he  ever  examined  the 
suit  of  Tomkies  v.  West,  nor  did  he  at  the 
time  of  the  agreement  have  any  knowledge 
of  that  suit  derived  from  any  other  source 
than  the  letter;  and  that,  entertaining 

38  no  doubt  *that  the  facts   of   the   case 
were  truly   stated  by   Mr.    May,    and 

that  his  opinion  as  to  the  law  arising  on 
the  facts  was  sound    and   correct,    he   con- 


sented to  execute,  and  did  execute,  the 
agreement.  He  says  that  according  to  his 
understanding  of  the  agreement,  if  the  debt 
should  not  be  paid  in  twelve  months  from 
its  date,  Harrison's  executor  was  to  be  at 
liberty  to  resort  to  an3'  legal  means  for  the 
recovery  of  the  debt  which  he  might  have 
used  if  the  agreement  had  never  been  made : 
in  other  words,  might  go  on  with  the  suit 
of  Tomkies  v.  West.  And  he  insists,  that 
without  any  further  enquiry  this  suit  ought 
to  be  dismissed,  and  the  plaintiffs  turned 
over  to  that  suit  for  any  relief  to  which  they 
might  be  entitled.  But  if  that  course 
should  not  be  taken,  he  says  the  court  will 
have  to  determine  how  far  he  was  bound, 
anterior  to  the  agreement,  as  the  represen- 
tative of  Grymes'  estate :  in  other  words, 
whether  the  plaintiffs  have  any  equitable 
claim  against  that  estate.  He  then  sets  out 
the  facts  in  regard  to  the  assignment  of 
Tomkies'  bond,  the  proceedings  at  law 
upon  it,  and  the  proceedings  in  the  injunc- 
tion suit;  and  insists  th^t  when  Harrison's 
executors  delivered  up  to  West,  as  adminis- 
trator of  Grymes,  the  evidence  of  debt 
which  they  held,  and  gave  a  receipt  in  full 
for  the  debt,  the  estate  of  Grymes  became 
entirel3'  exonerated.  The  claim  henceforth 
was  a  claim  on  the  bond  against  the  obli- 
gors ;  or,  if  it  could  not  be  collected  of  them 
by  due  diligence,  on  the  contract  of  assign- 
ment against  West  individually,  and  not  as 
administrator  of  Grymes;  as  no  adminis- 
trator can  make  any  new  contract  binding 
upon  his  decedent's  estate.  He  further  in- 
sists that  it  is  manifest  from  the  record  in 
the  suit  of  Tomkies  v.  West,  that  the  in- 
junction never  would  have  been  perpet- 
uated, if  the  executors  of  Harrison  had  not 
consented  to  it.  He  then  says  that  since 
March  1830  he  has  discovered  most  material 

testimony  in  the  record  of  a  suit  in 
39        the  *County  court   of   Middlesex,    in 

which  Wyatt  and  wife  were  plaintiffs, 
and  Grymes,  executor  of  Robinson,  defend- 
ant, commenced  in  1797,  and  abated  by  the 
death  of  Grymes  in  1805;  which  suit  was 
brought  for  the  recovery  of  the  same  legacy 
claimed  by  Tomkies  in  the  injunction  suit. 
The  tendency  of  that  testimony  is  to  show 
that  Wyatt  had  given  Philip  Samson  an 
order  on  Grymes  for  the  legacy,  and  that 
Samson  had  received  the  amount  of  it,  in 
whole  or  in  part.  Other  matters  are  stated 
in  the  answer,  but  need  not  be  here  further 
referred  to.  The  letter  of  May  to  Braxton 
was  filed  as  an  exhibit. 

In  July  1846,  the  deposition  of  May  was 
returned  and  filed  by  the  plaintiffs.  He 
makes  the  following,  among  other  state- 
ments: **There  had  been  some  communica- 
tions, perhaps  verbal  as  well  as  written, 
between  Mr.  Braxton  and  myself ;  and  some 
time  after  them  Mr.  B.  met  me  in  this  city, 
and  we  examined  together  the  chancery 
papers  in  the  old  suit  of  Tomkies  v.  West, 
and  finally  entered  into  the  agreement 
manifested  by  that  paper.  I  recollect  the 
circumstances  of  our  having  the  papers 
before  us,  because  at  that  time  I  discovered, 
first,  according  to  my  present  recollection, 


31 


II  GRATT. 


Virginia  Rbports,  Annotated. 


40,  41,  42 


that  the  decree  perpetuating  the  injunction 
purported  to  have  been  made  by  the  consent 
of  Harrison's  executors  as  well  as  Grymes' 
executor,  which  Mr.  Braxton  and  myself 
both  concluded  to  have  been  a  mistake  in 
the  draft  of  the  note  for  a  decree." — **The 
papers  in  that  suit  were  certainly  before  us 
at  the  time  that  ag^reement  was  entered  into, 
and  the  subject  of  the  consent  order  was 
then  mentioned  in  our  conversation;  and 
my  recollection  is  that  Mr.  Braxton  and 
myelf  examined  the  papers,  on  at  least  two 
different  days  during*  his  then  visit  to 
Richmond  before  we  entered  into  the  agree- 
ment. *  * 
In  June  1847,  the  cause  coming  on  to  be 
heard  in    the  Superior  court    of  chan- 

40  eery   for   the   Richmond   circuit,  *{to 
wbich    it   had  been   transferred,)  on 

the  bill,  &c.,  and  upon  the  original  record 
of  the  case  of  Tomkies  v.  West,  pending  in 
the  same  court,  including  the  record  of  the 
case  of  Wyatt  &  wife  v.  Robinson's  ex'or, 
iiled  therein  as  an  exhibit  on  the  28th  of 
January  1831,  the  court  was  of  opinion,  and 
decided,  that  the  estate  of  Grymes  was 
justly'  indebted  to  the  estate  of  Harrison  in 
the  sum  of  one  thousand  and  seventy-seven 
dollars  and  twenty  cents,  with  interest 
from  the  11th  of  October  1810  till  paid,  and 
nine  dollars  and  tifty-one  cents  costs,  ac- 
cording to  the  stipulationsof  the  agreement 
aforesaid.  But  as  no  decree  could  be  ren- 
dered for  the  payment  of  the  mone}'  without 
a  settlement  of  the  accounts  of  Braxton  as 
administrator  of  Grymes,  the  court  decreed, 
that  unless  the  defendant  Braxton  should 
admit  assets  in  his  hands  of  the  estate  of 
Grymes  sufficient  to  satisfy  the  said  claim, 
then  the  said  defendant  should  render,  be- 
fore one  of  the  commissioners  of  the  court, 
an  account  of  his  administration  of  the  said 
estate.  And  the  said  commissioner  was 
directed  to  ascertain  and  report  to  the  court 
what  real  estate  and  its  value  was  left  by 
Grymes  at  his  death  and  passed  to  his  heirs 
or  devisees. 

Robinson,  for  the  appellant: 

It  is  probable  that  Harrison  was  a  cred- 
itor of  Philip  L.  Grymes.  This  debt  West 
the  administrator  of  Grymes  paid,  took  a 
receipt  for  the  payment,  and  has  received 
a  credit  for  it  in  his  administration  of 
Grymes'  estate.  The  debt  was  then  dis- 
charged; and  if  any  liability  exists  on  that 
account,  it  must  arise  out  of  a  new  con- 
tract. This  debt  of  Harrison  was  paid  in 
part  by  the  assignment  by  West  to  Harri- 
son's executors  of  the  bond  of  Tomkies; 
and  any  existing  liability  to  Harrison's 
executors  must  arise  out  of  that  assignment. 
If  Harrison's  executors  used  due  diligence 
to   recover  the   money   from  Tomkies 

41  and  failed,  then  West  was  *liable  on 
his  assignment.  Harrison's  execu- 
tors did  sue  Tomkies,  and  obtain  a  judg- 
ment against  him,  which  he  then  enjoined 
on  the  ground  that  as  administrator  of 
Wyatt  he  held  a  claim  against  Grymes' 
estate.  To  this  suit  Harrison's  executors 
and    West  were  parties ;  and  the  injunction 


was  perpetuated  by  their  consent.  This 
result,  it  is  most  obvious  from  an  inspec- 
tion of  the  record,  could  not  have  occurred 
but  by  the  consent  of  Harrison's  executors; 
and  therefore  they  might  have  obtained  their 
money  from  Tomkies.  And  if  West's  con- 
sent bound  him,  still  Grymes'  estate  should 
not  have  been  subjected ;  and  as  West  was 
only  liable  as  assignor,  the  action  against 
him  was  barred  in  five  years,  and  in  fact 
no  action  was  ever  instituted  against  him. 
Nor  could  the  decree  for  an  account  in  that 
cause  have  the  eflFect  to  prevent  the  bar  of 
the  statute ;  because  there  could  be  no  de- 
cree upon  that  bill  between  codefendants. 
2  Rob.  Pr.  397-8;  Yerby  v.  Grigsby,  9  I^eigh 
387;  Crawford  v.  McDaniel,  1  Rob.  R.  448; 
Kccleston  v.  Ivord  Skelmersdale,  1  Beav. 
R.  396,  17  Eng.  Ch.  R.  3%;  Goodwin  v. 
Clewley,  2  Beav.  R.  30,  17  Eng.  Ch.  R.  30. 

When  the  decree  perpetuating  the  injunc- 
tion was  made,  Harrison's  executors  should 
have  been  left  to  their  action  on  the  assign- 
ment. This  right  of  action  arose  in  1818, 
more  than  nine  years  before  the  suit  was 
revived  against  Braxton  as  representative 
of  Grymes ;  and  it  was  then  irregularly  re- 
vived, because  in  fact  there  was  no  case  to 
revive.  Tomkies  had  obtained  all  he 
asked,  and  he  could  not  amend  a  bill  to  set 
up  a  claim  of  Harrison's  executors  against 
Grymes*  estate. 

Such  was  the  condition  of  things  as  to 
Braxton  and  Grymes'  estate  when  May 
wrote  his  letter  to  Braxton ;  a  letter  which, 
whatever  was  the  purpose  of  the  writer,  did 
mislead  Braxton ;  and  he  was  misled  when 
he  executed  the  agreement,  as  is  plainly 
shown  both  on  the  face  of  the  agree- 
42  ment  and  the  letters  filed.  We  *do 
not  insist  that  the  action  of  May  was 
fraudulent ;  but  parties  coming  into  equity 
for  relief,  the  court  must  apply  to  them  the 
principles  applicable  to  other  cases  of  the 
specific  execution  of  contract.  For  these 
principles  the  court  is  referred  to  2  Rob. 
Pr.  169,  170;  1  Story's  Kqu.  Jur.  |  750. 
Certainly  equity  will  not  execute  an  agree- 
ment where  there  is  neither  a  meritorious 
nor  valuable  consideration;  nor  will  it  even 
aid  a  defective  conveyance.  Darlington  v. 
McCoole,  1  L/eigh  36.  Here,  though  this 
agreement  is  called  a  compromise,  yet  it  is 
all  on  one  side,  and  is  without  considera- 
tion. The  whole  amount  of  the  claim  of 
Harrison's  executors  is  their  judgment 
against  Tomkies,  and  that  is  to  be  paid  in 
full.  As  to  the  costs,  they  were  not  coming 
to  Harrison's  executors,  but  to  Tomkies, 
and  the  executors  had  no  control  over  them. 
But  moreover,  the  agreement  expresses  on 
its  face,  that  Braxton  did  not  bind  himself 
further  than  he  was  bound  before.  Is  this 
then  a  contract  which  a  court  of  equity  will 
enforce?  There  must  be  mutuality  in  the 
contract,  and  for  that  reason  the  contracts 
of  infants  will  not  be  enforced  even  at 
their  suit.  Flight  v.  Bolland,  3  Cond. 
Eng.  Ch,  R.  675.  Does  anybody  imagine 
that  an  action  at  law  could  be  maintained 
against  Braxton  upon  this  agreement,  in 
his  individual    character?    And  if  not,  cer- 
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tainly  an  action  could  not  be  maintained 
upon  it  against  him  as  administrator.  If 
an  action  against  him  as  administrator 
conld  be  maintained,  then  probably  there 
mig^ht  be  a  bill  to  enforce  it,  and  for  an 
account  of  assets.  But  if  such  an  action 
cannot  be  maintained  upon  it,  then  there 
cannot  be  a  bill  in  equity  founded  upon  it. 
In  fact,  the  bill  in  this  case  is  not  based 
upon  the  agreement,  but  upon  the  case  as 
it  existed  before  the  agreement  was  made. 
The  plaintiffs  claim  as  assignees  and  upon 
the  doctrine  of  subrogation.  The  first 
ground     cannot      be      good     ag'ainst 

43  Grymes'    estate  if   not  *good  against 
the    assignor    West:    And    we     have 

already  shown  that  the  statute  bars  the  claim 
against  him.  Then  as  to  the  right  of  sub- 
rogation. The  bond  due  to  Harrison  has 
been  paid,  and  paid  out  of  Grymes'  estate. 
Whatever  right  exists  must  arise  as  before 
said,  out  of  the  assignment.  When  that 
right  is  barred,  any  right  arising  out  of  it 
must  be  at  an  end.  But  if  Harrison's  ex- 
ecutors are  entitled  to  be  subrogated  to 
West,  they  can  only  have  the  same  rights 
which  West  has  against  Grymes'  estate. 
Bpt  West  has  no  such  right,  because  he 
assented  to  the  decree  perpetuating  the  in- 
junction ;  or  if  he  had  any,  certainly  he 
was  only  entitled  to  a  credit  in  his  account 
of  administration  for  the  amount. 

Irving,  for  the  appellees : 

I  take  it  to  be  clear  law,  that  where  a 
bond  is  assigned  as  the  bond  in  this  case 
was,  and  it  is  not  a  valid  bond,  it  is  no 
payment,  but  there  is  a  failure  of  consid- 
eration, and  the  assignee  has  a  right  to 
come  back  upon  his  debtor  upon  the  foot  of 
his  original  debt.  In  such  a  case  the  as- 
signment of  the  bond  is  not  a  payment. 

There  is  nothing  in  the  record  of  Tom- 
kics  V.  Haxall  which  shows  negligence  in 
the  prosecution  of  the  claim  by  Harrison's 
executors  against  Tomkies.  The  counsel 
for  the  appellant  has  argued  the  cause 
without  reference  to  the  fact  that  Grymes' 
administrator  was  a  party  in  that  cause,  and 
a  party  consenting  to  the  perpetuation  of 
the  injunction  in  that  cause.  And  it  can- 
not be  successfully  maintained,  that  when 
the  assignor  and  assignee  are  united  in  the 
defence,  and  the  assignor  assents  to  the 
defeat  of  the  claim,  the  assignee  shall  be 
precluded  from  his  remedy  against  him. 
But  in  fact  there  was  no  proof  in  the  cause 
which  would  have  authorized  the  dissolution 
of  the  injunction.  There  was  proof  that 
Wyatt's  legacy  due  from  Grymes  had 

44  *been  assigned  to  Tomkies,  and  there 
was  no  proof  that  it   had   been   paid. 

The  old  case  of  Tomkies  v.  Grymes  was  not 
discovered  for  twelve  years  after  the  con- 
sent decree.  There  is  no  proof  that  its 
existence  was  known  to  Harrison's  execu- 
tors; and  it  was  not  even  known  to  Braxton 
when  he  filed  his  first  answer  in  the  case 
of  Tomkies  v.  Haxall. 

But  it  is  insisted  that  the  statute  of  limi- 
tations bars  the  claim  of  Harrison's  execu- 
tors; and  this  because  there   could   be   no 


decree  between  codefendants  in  Tomkies 
against  Haxall.  The  authorities  cited  by 
the  counsel  on  the  other  side  arc  against 
him.  The  whole  question  in  controversy  in 
that  case  was,  whether  the  bond  of  Tom- 
kies assigned  by  West  to  Harrison's  execu- 
tors was  due.  In  this  question  the  interest 
of  Harrison's  executors  and  Grymes*  ad- 
ministrator was  the  same ;  and  when  it  was 
held  that  the  bond  was  not  due,  everj-thing 
was  ascertained  which  was  necessary  to 
entitle  Harrison's  executors  to  a  decree  over 
against  Grymes'  administrator. 

But  the  present  suit  is  upon  the  agree- 
ment between  May  on  behalf  of  Harrison's 
executors  and  Braxton.  This  agreement  is 
under  seal,  and  relates  to  a  matter  of  which 
Braxton  was  fully  informed.  If,  therefore, 
the  case  of  Tomkies  v.  Haxall  is  at  an  end, 
and  the  claim  arising  out  of  it  is  barred  by 
the  statute,  Grymes'  estate  is  bound  by  this 
new  agreement,*  because  it  admits  the  debt 
as  still  due.  But  it  is  said  there  is  no 
mutuality  in  the  contract.  Braxton  only 
bound  himself  to  pay  what  he  admitted  to 
be  due  out  of  the  assets  of  the  estate.  He 
obtained  a  delay  of  twelve  months,  which 
he  deemed  of  material  advantage  to  him, 
and  was  discharged  from  the  costs  of  the 
suit;  and  he  settled  a  protracted  contro- 
versy. 

It  is  argued  that  we  claim  through  West, 
and  that  he  is  not  entitled  to  recover  against 
Grymes'  estate:  And  this  is  the  vice 
of  the  argument  on  the  other  side. 
45  *We  do  not  claim  through  West.  We 
say  that  the  bond  of  Tomkies  not 
being  a  valid  debt,  the  assignment  of  that 
bond  to  Harrison's  executors  was  not  a  pay- 
ment; but  that  so  much  of  our  original  debt 
due  by  bond,  is  a  still  subsisting  debt, 
which  we  are  entitled  to  have  paid  out  of 
the  estate  of  Grymes  the  debtor. 

Robinson,  for  the  appellant,  in  reply; 

It  is  argued  by  the  counsel  for  the  appel- 
lees, that  the  debt  due  from  Grymes  to 
Harrison  had  never  been  paid.  It  has  been 
taken  in  receipted  as  paid,  and  the  adminis- 
trator of  Grymes  has  been  allowed  a  credit 
for  its  payment.  It  was  paid  in  part  by 
Morgan  Tomkies'  bond;  and  whatever 
rights  the  plaintiffs  have  in  this  case  must 
arise  out  of  that  contract  of  assignment. 
They  may  have  taken  it  without  recourse, 
and  in  that  case  they  must  certainly  lose  it. 
It  is,  therefore,  this  contract  which  is  the 
origin  of  their  rights.  It  may  be  that  in 
the  case  of  a  forged  bond  the  payment 
might  be  treated  as  a  nullity ;  but  here  was 
a  valid  bond,  proved  to  be  so  by  the  judg- 
ment upon  it.  When  then  West  passed  this 
bond  to  Harrison's  executors,  he  passed  to 
them  value.  But  if  it  is  said  it  was  a  forged 
bond,  or  that  it  was  subject  to  setoff,  then 
this  is  to  be  proved.  Here  West  in  his  an- 
swer says  a  part  of  this  setoff,  and  he  be- 
lieves all  of  it,  had  been  paid.  Then  is  it 
enough  for  Harrison's  executors  to  consent 
to  the  decree,  and  to  use  it  to  prove  their 
claim  against  Grymes'  estate. 

If   any  question   of   law   is  settled,  it  is 
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settled    law  that  Harrison's  executors  have 
no  claim  upon  the  foundation  of   the    orig- 
inal   debt.     Thacher  v.    Dinsmore,  5  Mass. 
K.  299;  Bank  of  St.  Albans  v.  Gilliland,  23 
Wend.  R.  311 ;  Shore  v.  Shore,  22  Etiff.  Ch. 
R.  378.     If  there  had  been  a  surety   in   the 
original    bond,    could   his   liability   be    re- 
vived ?    This  subject   is   well  treated 
46        in  *Wiseman  v.    Lyman,  7   Mass.    R. 
286.      Then    when     West     transferred 
Tomkies'    bond   in    discharge   of   Grymes' 
debt,  the  remedy  of  Harrison's  executors  is 
upon  his   undertaking   whether   express   or 
implied  upon  the  transfer.     In  a  transfer  of 
a  forged  note  there  is  an  implied   warranty 
of    its   genuineness;  but  there   is   no   such 
warranty    that    the     parties     are    solvent. 
Edmunds  v.  Digges,  1  Gratt.  359.     If,  there- 
fore. West  had   paid    the   amount   in   bank 
notes,  Harrison's  executors  would  have  had 
no  remedy  either  upon  th&  original  bond  or 
the  notes.     And  in  Mays  v.  Callison,  6  Leigh 
230,  it  is  said  that   it   might   be   submitted 
to  the  jury  whether  upon  all  the  facts  there 
was  a  warranty  that  the  bond  had  not  been 
paid:  That  was  an  action   by   an    assignee 
against  his  assignor.     The  liabilities  of  an 
assignor  are  stated  in   Turneys  v.    Hunt,  8 
B.  Monr.  401.     In  all  such  cases,  where  the 
bond  assigned  is  a  valid  instrument,  as  was 
the  bond  in  this   case,   the  question   of  the 
assignor's   liability    resolves    itself  into    a 
question   of   due  diligence ;  and    upon    that 
question  there  can  be  no  doubt  in  this  case, 
unless    the  injunction   concludes  it;  which 
it  does  not.     McClung  v.  Arbuckle,  6  Munf. 
315.     It    is  clear  that  if  due  diligence    had 
been   used   the    injunction    would  not  have 
been  perpetuated:  For  certainly   West   had 
a  right  to  enforce  the  payment  by  Tomkies 
of  his  bond.     White  v.    Banister,    1    Wash. 
166 ;  PuUiam  v.  Winston,  5  Leigh  324.     This 
would  have  been  the   case  if  West  had  sued 
Tomkies;    and    the   case   is    still    stronger 
when    the   suit    is   by  an  assignee;    as    no 
equity   could   be   set    up    against  the  bond 
unless  there  had  been    notice   of   it    before 
the  assignment.     Here  there   was   no    such 
equity;  for  West  denies  expressly  the  equity 
set  up  in  the  bill ;  and  there  was  no  proof  of 
it  in  the  cause.     Then  it   was  the   fault   of 
Harrison's  executors    that    the    injunction 
was   perpetuated;  and    they   therefore    can 
have  no  equity  to  compel  Grymes'  estate  to 

pay  the  debt. 
47  *There    is  but   one  answer  to   this 

argument :  That  is,  that  Grymes  owed 
Tomkies.  This  is  necessary  to  their  recov- 
ery, and  they  must  prove  it.  The  proofs 
we  think  ought  to  satisfy  the  court  that 
Tomkies  had  no  valid  claim  against  Grymes' 
estate ;  but  whether  or  not  this  be  so,  Har- 
rison's executors  do  not  prove  that  he  had. 
They  attempt  to  obviate  this  objection  by 
the  concurrent  consent  of  West's  and 
Grymes'  administrators.  But  this  does  not 
excuse  Harrison's  executors,  unless  they 
show  that  Grymes*  estate  has  not  been 
injured  by  the  perpetuation  of  the  injunc- 
tion. 

But  if   Harrison's    executors   had  a  right 
to  recover  from   Grymes'  estate  the  amount 


of  Tomkies'  bond,  that  recovery  was  to  be 
had  either  in  the  suit  of  Tomkies  v.  Haxall, 
or  ty  a  new  action.  If  they  could  not 
recover  in  that  suit,  then  their  claim  was 
barred  after  five  years  from  the  perpetuation 
of  the  injunction.  If  they  could  have  re- 
covered in  that  suit,  then  this  suit  was  im- 
properly instituted:  And  this  objection  is 
distinctly  taken  in  the  answer  of  Braxton. 
This  conclusion  is  inevitable  if  the  case  of 
Hey  wood  v.  Covington,  4  Leigh  373,  is  t© 
be  respected. 

But  the  agreement  between  May  acting* 
for  Harrison's  executors  and  Braxton  ii^ 
relied  on  to  sustain  this  claim.  If  this  new 
agreement  is  to  alter  the  rights  and  liabil- 
ities of  the  parties,  then  Braxton  was  mis- 
led. The  letters  show  that  he  derived  his 
information  from  May.  There  was,  more- 
over, no  consideration  for  the  agreement. 
It  is  said  Braxton  obtained  a  year's  in- 
dulgence. But  this  is  no  consideration. 
Forbearance  to  an  executor  is  only  a  con- 
sideration where  he  binds  himself ;  and  this 
he  expressly  declined  to  do.  There  were  in 
fact  no  assets  in  his  hands  at  the  time;  and 
if  there  were  assets,  it  was  not  the  interest 
of  the  estate  that  indulgence  should  be 
given.  As  to  the  dismissal  of  the  suit,  that 
was  not  within  the  control  of  Har- 
48  rison's  ^executors;  and  in  fact  it  is 
not  yet  dismissed :  And  the  same  may 
be  said  of  the  costs. 

It  is  argued  that  the  agreement  and  let- 
ters dispense  with  the  proof  of  due  dili- 
gence, and  that  the  debt  was  just.  It  would 
be  most  unjust  that  these  papers  should 
have  this  effect.  Braxton  knew  the  facts 
or  he  did  not.  If  he  did  not,  then  he  could 
not  be  bound.  If  he  did  know,  a  court  of 
equity  will  not  permit  an  executor  to  injure 
the  estate  by  his  admissions.  Since  the 
statute.  Code,  p.  548,  2  6,  his  admissions 
could  not  affect  Grymes'  estate.  According 
to  the  weight  of  authority,  no  executor  can 
preclude  the  estate  from  setting  up  any 
defence  by  his  admissions.  Thompson  v. 
Peter,  12  Wheat.  R.  565;  Tullock  v.  Dunn. 
21  Eng.  C.  L.  478;  Scholey  v.  Walton,  12 
Mees.  &  Welsh.  510;  Fritz  v.  Thomas,  1 
Whart.  R.  66;  Reynolds  v.  Hamilton,  7 
Watts'  R.  420.  If  the  claim  was  not  just 
without  the  agreement  and  letters,  it  is  not 
just  with  them.  This  agreement  then  gives 
no  strength  to  the  plaintiffs'  claim  either 
to  the  right  or  to  the  remedy ;  and  therefore 
the  bill  should  be  dismissed. 

MONCURE,  J.,  after  stating  the  case, 
proceeded : 

It  was  contended  by  the  counsel  for  the 
appellants  in  this  case,  that  conceding  that 
the  bond  of  Tomkies  was  assigned  by  West 
to  Harrison's  executors  in  payment  of  a 
debt  due  by  Grymes  to  them,  and  that  they 
used  due  diligence  to  recover  the  amount  of 
the  bond,  but  failed  to  do  so  by  reason  of 
its  being  satisfied  by  a  debt  due  by  Grymes 
to  Tomkies ;  still  they  would  have  no  claim 
to  relief,  even  in  equity,  against  Grymes* 
estate ;  and  would  have  to  rely  alone  on  the 
recourse    which   his  contract  of  assignment 


34 


II  GRATT. 


Braxton,  Adm'r  &c.  v.  Harrison's  Ex'ors. 


40.  60,  6r 


might  give  them  against  West  individually. 

It  will  be  a  sufficient  answer  to  the  above 

proposition    to    say,   that  if  the  bond 

49  of    Tomkies   was  satisfied  *by  a  debt 
due  by  Grymes   to   Tomkies,  it  was  a 

debt  of  the  highest  dignity ;  being  due  by 
Grymes,  who  was  executor  of  John  Robin- 
son, to  Tomkies,  as  assignee  of  a  legacy 
given  by  said  Robinson  to  his  daughter 
Mrs.  Wyatt.  This  debt  was  not  charged  to 
the  estate  of  Grymes  in  the  administration 
account  of  West;  and  having,  in  effect, 
been  paid  by  Harrison's  executors,  they  are 
entitled  to  be  substituted  in  equity  to  the 
place  of  the  creditor,  and  to  have  the  debt, 
to  the  extent  to  which  they  are  entitled  to 
it,  paid  out  of  the  estate  of  Grymes. 

It  was  further  contended,  that  if  Harri- 
son's executors  could  have  had  any  recourse 
against  the  estate  of  Grymes  for  the  amount 
of  Tomkies'  bond,  it  could  only  have  been 
on  the  terms  of  using  due  diligence  to  col- 
lect the  bond;  and  that  they  did  not  use 
due  diligence,  in  as  much  as  they  consented 
to  the  decree  perpetuating  the  injunction 
of  the  judgment  on  the  bond,  without  which 
consent  the  injunction  would  not  have  been 
perpetuated. 

It  is  not  pretended  that  there  was  any 
want  of  diligence  on  the  part  of  Harrison's 
executors,  except  in  giving  their  consent  to 
the  decree  of  perpetuation.  They  seem  to 
have  been  prompt,  not  only  in  asserting 
their  claim  against  Grymes'  estate  on  the 
day  of  sale,  but  in  suing  on  the  bond  of 
Tomkies  shortly  after  it  became  due,  and 
obtaining  a  judgment  at  law,  and  then  a 
judgment  on  a  forthcoming  bond,  when 
they  were  enjoined  from  further  proceed- 
ings. They  promptly  filed  their  answer  to 
the  bill  of  injunction,  and  moved  to  dis- 
solve it ;  but  their  motion  was  overruled, 
and  an  account  was  ordered.  Afterwards, 
by  consent  of  parties,  the  cause  came  on  to 
be  heard,  the  same  account  settled  in  an- 
other case  was  taken  as  the  account  in  the 
injunction  suit,  and  the  injunction  was 
dissolved.  Whether  it  would  have  been  dis- 
solved but  for  such  consent,  it  is  impos- 
sible   to    say,     and    unnecessary    to 

50  *decide.     There  was  filed  with  the  bill 
an    affidavit   of  Wyatt,  the  only  child 

and  distributee  at  law  of  the  legatee  Mrs. 
Wyatt,  sustaining  its  allegation ;  to  the 
reading  of  which  affidavit  as  evidence  no 
exception  was  taken.  The  record  of  the 
suit  of  Wyatt  A  wife  v.  Grymes,  in  the 
County  court  of  Middlesex,  was  not  an  ex- 
hibit in  the  injunction  suit,  and  had  not 
then  been  discovered.  It  is  true  the  answer 
of  West  denied  the  equity  of  the  bill,  and 
was  sustained  in  part  by  a  deposition.  In 
the  condition  in  which  the  case  was,  the 
injunction  should,  I  think,  have  been  dis- 
solved. But  the  court  did  not  think  so,  and 
overruled  the  motion  for  that  purpose,  and 
ordered  the  account.  This  was  an  indica- 
tion of  the  opinion  of  the  court,  that  if 
upon  taking  the  account,  Grymes  should  be 
found  to  owe  as  much  on  account  of  the 
legacy  as  the  amount  of  the  judgment,  the 
injunction     should    be    perpetuated.      And 


I  when  afterwards  the  same  account  was 
I  taken  in  another  suit  of  another  legatee  of 
Robinson,  and  it  was  thereby  ascertained 
that  Grymes  had  received  ample  estate  of 
Robinson  to  pay  all  his  legacies,  the  repre- 
sentatives of  West  and  of  Grymes,  who 
were  defendants  in  the  injunction  suit, 
doubtless  wishing  to  save  the  trouble  and 
expense  of  retaking  the  same  account,  and 
believing  that  there  was  at  least  as  much 
due  on  the  legacy  to  Mrs.  Wyatt  as  was 
equal  to  theamount  of  the  judgment  against 
Tomkies,  consented  to  the  perpetuation  of 
the  injunction.  There  was  nothing  then 
in  the  case  to  show  that  any  part  of  the 
legacy  had  been  paid.  West  had  said  in 
his  answer  that  he  had  a  voucher  for  the 
payment  of  one  hundred  pounds,  and  that 
it  was  probable  nothing  was  due  on  account 
of  the  legacy ;  but  there  was  no  proof  to 
sustain  these  allegations. 

And  when  the  cause  came  on  to  be  heard, 
it  presented  but  one  difficulty ;  and  that 
was  in  regard  to  the  right  of  Tomkies 
51  to  have  his  bond  set  off  against  *the 
legacy.  So  far  as  Grymes' estate  was 
concerned,  it  was  simply  a  question  whether 
so  much  of  the  legacy  as  was  equal  to  the 
amount  of  the  bond  should  be  paid  to  Har- 
rison's executors  or  some  other  person.  If 
the  injunction  should  be  perpetuated,  it 
would  be  due  to  Harrison's  executors:  If 
dissolved,  to  Tomkies,  or  some  other  per- 
son. It  was,  therefore,  of  no  consequence 
to  Grymes'  estate  whether  it  was  perpetu- 
ated or  dissolved.  It  was  desirable  of  course 
to  end  the  litigation ;  and  it  could  best  be 
ended  by  a  consent  decree;  to  which,  it 
seems  from  the  record,  the  consent  of  Har- 
rison's executors  was  obtained.  The  repre- 
sentatives of  West  and  of  Grymes  seem, 
therefore,  to  have  acted  in  good  faith  in 
consenting  to  the  decree.  Certainly  there 
is  nothing  to  impugn  the  good  faith  of 
Harrison's  executors  in  giving  their  con- 
sent, if  in  fact  they  did  give  it;  as  must 
be  taken  to  be  the  fact,  since  it  so  appears 
by  the  record.  They  might  lose,  but  could 
not  gain,  by  giving  their  consent.  By 
doing  so,  they  gave  up  all  claim  against 
Tomkies,  and  consented  to  retain  onlj-  their 
recourse  against  Grymes'  estate.  They 
could  safely  do  this  if  they  chose,  with  the 
consent  of  the  representatives  of  West  and 
of  Grymes.  An  assignee  may  safely  be 
governed  by  the  instructions  of  the  assignor 
in  the  management  of  the  assigned  claim : 
and  ordinarily  he  could  not  disregard  them 
without  endangering  his  recourse  against 
the  assignor.  When  an  obligor  in  an  as- 
signed bond  enjoins  a  judgment  on  the 
bond  on  the  ground  of  some  equity  existing 
between  himself  and  the  assignor,  the  as- 
signee is  generally  ignorant  of  the  facts, 
and  leaves  them  to  be  litigated  between  the 
obligor  and  assignor.  He  has  a  right  to 
require  strict  proof  of  the  facts,  because  he 
j  has  a  riirht  to  enforce  the  bond  if  due,  as 
well  as  to  have  his  recourse  against  the 
assignor.  But  he  may,  if  he  choose,  waive 
the  former  right  and  retain  the  latter,  if 
the      assignor     admit       the      ground     of 
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52  equity    and   consent  *to   a   decree   of 
perpetuation.      T^he    consent    of    the 

assif^nee  to  the  decree  has  no  other  effect 
than  as  a  waiver  of  his  right  to  proceed 
further  on  the  bond,  and  cannot  affect  his 
recourse  against  the  assignor,  who  also 
consented.  Nothing  would  be  plainer  than 
this  in  a  case  in  which  an  assignor  is  acting 
ill  his  own  fight,  and  there  can  be  no 
difference  in  a  case  in  which  he  is  acting 
as  administrator;  supposing  him  to  act  in 
good  faith,  or  that  the  assignee  has  no 
notice  or  reason  to  believe  that  he  is  acting 
otherwise.  An  administrator  has  an  un- 
doubted right  to  confess  a  judgment,  or 
consent  to  a  decree,  if  he  believes  that  the 
interest  of  the  estate  he  represents  requires 
it.  Whether,  therefore,  the  injunction 
would  have  been  perpetuated  or  not  without 
the  consent  of  Harrison's  executors,  yet  as 
West's  and  Grymes'  representatives  also 
consented,  and  as  all  parties  seem  to  have 
acted  in  good  faith  in  the  matter,  Harri- 
son's executors  did  not  thereby  forfeit  their 
recourse  against  the  estate  of  Grymes,  but 
became  entitled,  by  the  perpetuation  of  the 
injunction,  to  demand  of  that  estate  the 
amount  of  the  judgment   against  Tomkies. 

It  was  further  contended,  that  the  right 
of  Harrison's  executors,  if  any,  to  have 
recourse  against  Grymes'  estate,  accrued  at 
the  time  of  the  perpetuation  of  the  injunc- 
tion in  1818,  and  could  not  be  enforced  in 
the  injunction  suit,  but  only  by  a  new  and 
independent  suit ;  so  that  when  the  agree- 
ment of  compromise  was  made  in  1828,  on 
which  thi§  suit  was  brought,  the  claim  of 
Harrison's  executors  was  barred  by  the  act 
of  limitations. 

It  is  true  that  the  right  of  Harrison's 
executors  to  have  recourse  against  Grymes* 
estate  accrued  at  the  time  of  the  perpetua- 
tion of  the  injunction ;  but  it  is  not,  I  think, 
true  that  such  right  could  not  be  enforced 
in  the  injunction  suit.  I  think  the  case 
came  within  the  reason  and  operation 

53  of  the  rule,  that  ** where  a  *case  is 
made  out  between  defendants  by  evi- 
dence arising  from  pleadings  and  proofs 
between  plaintiffs  and  defendants,  a  court 
of  equity  has  a  right  and  often  is  bound  to 
make  a  decree  between  the  defendants." 
See  2  Rob.  Pr.  397,  and  the  cases  cited ; 
Fox  V.  Taliaferro,  4  Munf.  243;  Dadcs' 
adm'r  v.  Madison,  5  Ivcigh  401.  Though 
a  suit  be  disposed  of  as  to  the  plaintiff,  it 
may  be  retained  until  proper  accounts  can 
be  taken,  in  order  to  render  to  one  of  the 
defendants  the  relief  to  which  he  may  be 
entitled  against  the  other.  Morris,  &c.  v. 
Terrell,  2  Rand.  6.  A  defendant  may  in 
some  cases  object  to  a  decree  against  him 
in  favor  of  his  co-defendant,  on  the  ground 
that  there  is  no  issue  made  up  between 
them,  and  their  peculiar  matters  of  differ- 
ence have  not  been  ascertained  and  settled. 
But  the  party  entitled  to  make  such  objec- 
tion may  certainly  waive  it,  and  consent 
to  a  decree  against  him ;  and  it  may  often 
be  his  interest  to  do  so.  In  this  case  both 
West's  administrator  and  Grymes'  adminis- 
trator (Healy)    consented,    not   only   to  the 


perpetuation  of  the  injunction,  but  to  a 
decree,  '^that  the  defendant  George  West 
settle  the  transactions  of  his  intestate  on 
the  estate  of  Philip  L.  Grymes,  and  that 
the  defendant  George  Healy  also  settle  his 
transactions  on  the  estate  of  the  said  Philip 
L/.  Grymes,  before  one  of  the  commis- 
sioners" of  the  court,  who  was  directed  to 
settle,  state  and  report  the  same.  This 
decree  could  only  have  been  made  on  the 
admission  of  the  administrators  of  West 
and  Grymes,  that  the  estate  of  Grymes  was 
liable  to  Harrison's  executors  for  the  amount 
of  the  enjoined  judgment,  and  by  a  decree 
in  that  suit,  so  soon  as  it  could  be  ascer- 
tained, by  a  settlement  of  the  accounts, 
that  there  were  sufficient  assets  to  meet  the 
liability.  It  is  a  mistake  to  suppose  that 
the  injunction  suit  was  brought,  not  only 
to  enjoin  the  judgment,  but  also  to  recover 
the  balance  of  the  legacy  claimed  by 
Tomkies.  A  suit  had  been  brought 
54  by  *Tomkies  for  that  legacy,  and 
was  pending  when  the  injunction  suit 
was  brought.  And  the  only  object  of  the 
latter  suit  was  to  enjoin  the  judgment  on 
the  assigned  bond  until  a  decree  could  be 
obtained  in  the  other  suit,  and  to  obtain 
relief  to  the  extent  of  that  judgment. 
When  the  injunction  was  perpetuated, 
Tomkies  obtained  all  the  relief  which  he 
sought,  or  to  which  he  was  entitled,  in  the 
injunction  suit.  Its  further  prosecution, 
therefore,  could  only  have  been  for  the 
benefit  of  Harrison's  executors.  This  suit 
was  pending  for  the  benefit  of  Harrison's 
executors  when  the  agreement  of  compro- 
mise was  made  in  1828,  and  their  claim  was 
not  then  barred  by  the  act  of  limitations. 

It  was  further  contended,  that  the  agree- 
ment of  1828  is  of  no  effect :  1.  Because  an 
administrator  can  create  no  new  cause  of 
action,  nor  revive  an  old  one,  against  his 
decedent's  estate.  2.  Because  the  agree- 
ment was  made  on  the  mere  representation 
of  the  counsel  of  Harrison's  executors, 
which,  though  not  fraudulent,  yet  tended 
to  mislead  and  did  mislead  the  administra- 
tor of  Grymes ;  and  in  ignorance  of  the  fact 
that  the  decree  of  perpetuation  was  by  their 
consent,  and  of  the  existence  of  the  record 
of  the  suit  of  Wyatt  A  wife  v.  Grymes  in 
Middlesex  county  court.  3.  Because  it  was 
founded  on  no  consideration,  and  was  in- 
tended to  give  no  new  remedy  to  Harrison's 
executors,  in  case  it  should  not  be  performed 
by  Braxton,  but  leave  them  to  resort  to  such 
remedies  as  they  had,  if  any,  when  the 
agreement  was  entered  into. 

As  to  the  first  objection,  it  is  certainly 
true,  as  a  general  rule,  that  an  administra- 
tor can  create  no  new  cause  of  action 
against  his  decedent's  estate.  But  he  has 
all  the  powers  which  are  necessary  to  a 
proper  discharge  of  the  duties  of  his  office. 
He  may  make  settlements  and  compromises 
with  creditors  of  the  estate,  and  give 
them  confessions  of  judgment;  and 
55  *though  he  may  thereby  render  him- 
self liable  for  a  devastavit,  yet  they 
will  be  entitled  to  the  benefit  of  his  acts, 
if  they   deal   with   him  in  good  faith.     He 
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may  submit  to  arbitration  matters  in  dis- 
pute in  respect  of  the  personal  estate,  and 
render  it  liable  for  the  performance  of  the 
award.  1  Lomax  on  Ex'ors  S56.  As  was 
said  by  Judge  Cabell  in  Wheatley  v.  Mar- 
tin's adm'r,  6  Leig-h  62,  71,  ^*It  is  compe- 
tent to  an  executor  or  administrator  to 
submit  to  arbitration  any  controversy  con- 
cerning the  estate,  whether  the  estate  claims 
to  be  a  debtor  or  creditor.  This  resuUs, 
necessarily,  from  the  full  dominion  which 
the  law  gives  him  over  the  assets,  and  the 
full  discretion  which  it  vests  in  him  for  the 
settlement  and  liquidation  of  all  claims  due 
to  or  from  the  estate.  And  although  a 
mere  submission  to  arbitration  will  not 
bind  the  executor  or  administrator  person- 
ally, to  pay  the  sum  awarded  out  of  his 
own  estate,  yet  the  award  is  binding  on 
him  in  his  fiduciary  character,  and  conse- 
quently on  the  assets  of  the  estate  which 
he  represents.  Pearson  v.  Henry,  5  T.  R. 
6;  Ivyle  v.  Rodgers,  5  Wheat.  R.  394.'*  An 
executor  or  administrator  may  be  sued  as 
such,  on  promises  to  pay  a  debt  of  the 
estate.  A  count,  on  an  account  stated  by 
a  defendant  as  executor  respecting  moneys 
due  from  the  testator,  or  from  the  defendant 
as  executor,  may  be  supported,  and  joined 
with  counts  on  promises  by  the  testator. 
Chitty  on  Contr.  275;  1  Chitty's  Plead.  205; 
Secar  v.  Atkinson,  1  H.  Bl.  102;  2  Saund. 
117  e,  note  2;  Whitaker  v.  Whitaker,  6  John. 
R.  112;  Carter  v.  Phelps'  adm'r,  8  Id,  343. 
This  doctrine  has  been  fully  recognized  in 
Virginia.  Epes'  adm'r  v.  Dudley,  adm'r, 
5  Rand.  437;  Bishop  v.  Harrison's  adm'r, 
2  Leigh  532.  In  the  latter  case  Judge  Cabell 
said,  '^It  is  perfectly  clear  that  in  an  action 
against  an  executor  or  administrator,  such 
counts,"  that  is,  counts  on  promises  by  the 

executor  as  such,  and  counts  on  prom- 
56        isesby  the  testator,  **maybe  *joined; 

and  that  that  is  the  proper  mode  of 
declaring  against  executors  or  administra- 
tors to  save  the  statute  of  limitations." 
See  also  2  Lomax  on  Kx'ors  419.  Whether 
before  the  Code  took  effect,  an  executor  or 
administrator  might  have  revived  a  debt 
barred  by  the  act  of  limitations,  is  a  ques- 
tion which  may  admit  of  controversj%  and 
about  which  there  is  some  conflict  of  au- 
thority. The  cases  of  Peck  v.  Botsford,  7 
Conn.  R.  172;  Fritz  v.  Thomas,  1  Whart. 
R.  66;  and  possibly  Thompson  v.  Peter,  12 
Wheat.  R.  565,  decide  or  assume  that  he 
could  not.  In  all  these  cases  the  debt  had 
been  long  barred  when  the  promise  was 
made ;  and  vague  and  loose  admissions  were 
relied  on  as  evidence  of  a  promise,  which 
might  not  have  been  sufficient  even  if  made 
by  the  party  who  owed  the  debt.  The  ob- 
servations of  the  court  should  be  taken  in 
reference  to  the  cases  in  which  they  were 
made.  Chief  Justice  Marshall,  in  saying, 
in  Thompson  -v.  Peter,  that  *  ^declarations 
against  him,"  the  executor  or  administra- 
tor, '*have  never  been  held  to  take  the 
promise  of  a  testator  or  intestate  out  of  the 
act;  indeed  the  contrary  has  been  held;" 
surely  did  not  mean  to  say  that  an  executor 
or  administrator  could    not   be  sued  on  his 


promise  to  pa}'  a  debt  of  his  testator  or  in- 
testate not  barred  at  the  time  of  making 
the  promise,  and  that  such  promise  would 
not  prevent  the  operation  of  the  act ;  for  he 
knew  that  the  law  was  well  settled  other- 
wise. He  probably  only  intended  to  say 
that  mere  declarations,  such  as  were  proved 
in  that  case,  and  as  contradistinguished 
from  a  promise  of  an  executor,  had  never 
been  held  to  take  the  promise  of  the  testa- 
tor out  of  the  act.  Chief  Justice  Gibson 
did  not  mean  to  say  so  in  Fritz  v.  Thoma.s, 
for  he  had  expressly  said  otherwise  in  Col- 
lins V.  Weiser,  12  Serg.  &  Raw,  97,  in  which 
he  held  that  an  administratrix  was  liable 
as  such  on  an  implied  promise  for  money 
paid,  laid  out  and  expended.  His  remarks 
in    Fritz    v.    Thomas,    in    regard    to 

57  *the  danger  of  making  an  estate  lia- 
ble on  vague  and  indefinite  admis- 
sions and  promises  of  the  executor  or 
admin isi-ra tor,  who  is  often  ignorant  of 
the  transaction,  are  certainly  very  just; 
and  courts  and  juries  should  be  cautious  in 
weighing  the  evidence  of  such  admissions 
and  promises.  Admissions  which  would 
have  been  held  sufiRcient  to  take  a  debt  due 
by  the  person  making  them  out  of  the  stat- 
ute, have  been  held  insufficient  for  that 
purpose  when  made  by  an  executor  or  ad- 
ministrator. 

In  TuUock  V.  Dunn,  21  Eng.  C.  L.  R. 
478,  Chief  Justice  Abbott  said,  *'As  against 
an  executor,  an  acknowledgment  merely  is 
not  sufficient  to  take  a  case  out  of  the  stat- 
ute, there  must  be  an  express  promise." 
2  Lomax  on  Kx'ors  418.  But  that  an  execu- 
tor or  administrator  might  be  sued  as  such 
on  his  promise  to  pay  a  debt  of  his  testator 
or  intestate  not  barred  at  the  time  of  mak- 
ing the  promise,  is  too  well  settled  to  admit 
of  controversy.  In  this  case,  when  the 
agreement  was  made  there  was,  as  I  have 
attempted  to  show,  a  debt  due  by  Grymes* 
estate  to  Harrison's  executors,  not  barred 
by  the  act  of  limitations,  but  in  a  course  of 
continued  prosecution  from  the  instant  of 
the  accrual  of  the  cause  of  action.  By  the 
decree  perpetuating  the  injunction  and 
directing  a  settlement  of  the  administration 
of  Grymes*  estate,  that  estate  was  rendered 
liable,  in  whosesoever  hands  it  might  come, 
for  the  claim  of  Harrison's  executors.  A 
judgment  against  an  administrator,  even 
though  it  be  confessed  by  him,  may  be  re- 
vived against  an  administrator  de  bonis 
non.  A  suit  may  be  brought  against  the 
latter  on  a  promise  made  by  the  former  to 
pay  a  debt  of  his  intestate.  Bishop  v. 
Harrison's  adm'r,  2  Leigh  532.  "It  is 
clearly  competent  to  an  executor,"  says 
Judge  Cabell  in  that  case,  **by  his  promise 
to  pay  a  debt  of  the  testator,  to  exempt  the 
case  from  the  operation  of  the  statute  of 
limitations;  and  it    is    no  devastavit 

58  *in    him   to  do  so.     If  the  executor  die 

or  be  removed  before  he  has  paid  the 
debt,  it  still  remains  a  debt  due  from  the 
testator;  and  the  obligation  to  pay  it  de- 
volves on  the  administrator  de  bonis  non, 
who  comes  in  the  place  of  the  executor,  and 
is    the     representative     of    the    testator." 
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When,  therefore,  Healy,  by  whose  consent 
the  decree  had  been  rendered,  was  removed 
from  the  administration,  and  Braxton  was 
appointed  administrator  de  bonis  non,  Har- 
rison's executors  had  a  rig^ht  to  have  the 
suit  revived  ag'ainst  the  latter,  and  accord- 
in '^ly  sued  out  a  scire  facias  for  the  pur- 
pose. In  this  state  of  thing's  Braxton,  who 
was  suing  Healy  and  his  securities  for  the 
assets  in  his  hands,  and  was  expecting  soon 
to  recover  them,  and  who  also,  in  right  of 
his  wife,  was  sole  residuary  devisee  and 
legatee  of  Grymes,  agreed,  on  certain  terms, 
to  pay  the  debt  to  Harrison's  executors  out 
of  the  assets  when  recovered.  I  think  the 
agreement  is  clearly  binding  upon  him  as 
administrator  of  Grymes,  unless  it  is  in- 
valid on  the  second  and  third  objections 
made  to  it,  or  either  of  them. 

As  to  the  second  objection,  that  the 
agreement  was  made  on  the  mere  represen- 
tation of  the  counsel  of  Harrison's  execu- 
tors, and  in  ignorance  of  the  fact  that  the 
decree  of  perpetuation  was  made  by  their 
consent,  and  of  the  existence  of  the  record 
of  the  suit  of  Wyatt  &  wife  v.  Grymes. 
May,  the  counsel  of  Harrison's  executors, 
was  guilty  of  no  fraud  or  misrepresentation, 
and  Braxton  was  not  taken  by  surprise,  in 
making  the  agreement.  After  the  suit  of 
Tomkies  v.  West  had  been  removed  from 
Williamsburg  to  Richmond,  May  was  re- 
tained to  prosecute  it  as  counsel  for  Harri- 
son's executors.  He  examined  the  case, 
and  wrote  to  Braxton  in  December  1826, 
stating  his  views  of  it,  and  proposing  an 
agreement,  saying  that  his  client  was  **old 
and  averse  to  trouble  and  litigation."  The 
agreement  was  accordingly  made 
59  about  a  year  thereafter.  *In  the  letter, 
nothing  was  said  about  the  consent 
of  Harrison's  executors  to  the  decree  of 
perpetuation.  I  have  attempted  to  show 
that  such  consent,  given  without  fraud, 
which  is  not  imputed  to  them,  did  not  affect 
their  right  to  recourse  against  Grymes' 
estate.  It  is  probable  that  May  had  not 
adverted  to  the  fact,  or  did  not  deem  it 
material,  when  he  wrote  the  letter.  But 
the  fact  was  known  to  Braxton  before  he 
entered  into  the  agreement,  as  is  proved  in 
May's  deposition.  Braxton  had  ample  time 
and  opportunity  to  make  himself  acquainted 
with  all  the  facts.  He  appears  to  have 
done  so,  at  least  so  far  as  to  examine  the 
recoM  in  Tomkies  v.  West,  which  was  the 
only  source  from  which  May  professed  to 
derive  his  information.  May  proves  that 
Braxton  and  himself  examined  the  papers, 
on  at  least  two  diflFerent  days,  before  they 
entered  into  the  agreement. 

In  Braxton's  letters  to  Harrison,  written 
in  November  1828  and  October  1829,  nearly 
one  and  two  years  after  the  date  of  the 
agreement,  the  former  expresses  his  satis- 
faction therewith,  and  his  desire  and  inten- 
tion to  perform  it  on  his  part.  It  is  needless 
to  enquire  how  far  the  record  of  the  suit  of 
Wyatt  &  wife  v.  Grymes  tends  to  show  that 
the  legac3'  or  any  part  of  it  had  been  paid 
by  Grymes  in  his  lifetime,  or  what  would 
have  been  its  eflFect,  had    a   copy  of  it  been 


filed  as  evidence  in  the  suit  of  Tomkies  v. 
West  when  the  consent  decree  was  rendered. 
When  that  record  was  discovered  by  Brax- 
ton, more  than  ten  years  had  elapsed  since 
the  decree  of  perpetuation,  and  several 
years  since  the  date  of  the  agreement ;  and 
it  was  then  too  late  to  give  it  any  effect  on 
either.  It  would  have  been  too  late  to  affect 
the  agreement,  even  if  it  had  been  a  com- 
promise of  a  doubtful  claim.  The  compro- 
mise of  a  doubtful  title,  when  procured 
without  such  deceit  as  would  vitiate  any 
other  contract,  concludes  the  parties,  though 
ignorant     of     the     extent     of    their 

60  *rights.     Per   Gibson,    chief   justice, 
in    Hoge   v.    Hoge,    1    Watts'  R,  163. 

216.  As  was  said  by  the  master  of  the  rolls 
in  Pickering  v.  Pickering,  2  Beav.  R.  31, 
17  EJng.  Ch.  R.  31,  **When  parties  whose 
rights  are  questionable  have  equal  knowl- 
edge of  facts,  and  equal  means  of  ascer- 
taining what  their  rights  really  are,  and 
they  fairly  endeavor  to  settle  their  respec- 
tive claims  among  themselves,  every  court 
feels  disposed  to  support  the  conclusions  or 
agreements  to  which  they  may  fairly  come 
at  the  time,  and  that,  notwithstanding  the 
subsequent  discovery  of  common  error." 

As  to  the  third  and  last  objection,  that 
the  agreement  was  founded  on  no  consid- 
eration, and  was  intended  to  give  no  new 
remedy  to  Harrison's  executors  in  case  it 
should  not  be  performed  by  Braxton,  but 
leave  them  to  resort  to  such  remedies  as 
they  had,  if  any,  when  the  agreement  was 
entered  into.  If,  at  the  date  of  the  agree- 
ment, Grymes'  estate  was  already  liable  to 
Harrison's  executors  for  the  amount  of  the 
judgment  against  Tomkies,  as  I  have  before 
endeavored  to  show,  then  the  existence  of 
that  liability  was  of  itself  a  sufficient  con- 
sideration for  the  agreement;  it  being  in 
effect  an  account  stated  by  an  administrator 
of  a  debt  due  by  his  testator,  and  a  promise 
to  pay  the  amount  out  of  the  assets;  which, 
we  have  seen,  is  a  good  cause  of  action 
against  an  administrator  in  his  represen- 
tative character.  But  even  if  that  liability' 
had  been  doubtful,  it  was  at  least  a  subject 
of  controversy  in  a  pending  suit  at  the 
time  the  agreement  was  entered  into,  and 
was  a  good  consideration  for  a  compromise. 
* 'There  can  be  no  doubt  that  the  resigna- 
tion of  a  colorable  claim,  conflicting  with 
that  of  another  person,  and  the  settlement 
of  the  dispute  between  the  parties  without 
suit,  constitute  a  good  consideration;"  and 
*4n  these  cases,  inequaliti' of  consideration 
does  not,  of  itself,  form  any  objection." 
Chitty  on  Contr.  26.  But  it  is  said 
there  was  in   effect   no   consideration 

61  *in  this  case,  the  promise  being  to 
pay  the  entire  debt  claimed  by  Harri- 
son's executors.  The  promise,  it  will  be 
observed,  was  not  to  pay  the  debt  out  of 
the  proper  estate  of  Braxton,  but  out  of  the 
assets  of  his  testator  when  enough  for  the 
purpose  should  come  to  his  hands.  And, 
out  of  abundant  caution,  it  was  further 
expressly  declared  in  the  agreement  that 
nothing  therein  contained  should  be  con- 
strued to  bind  the  administrator  of  Grymes 
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in  any  other  than  his  representative  capac- 
ity. What  would  be  a  reasonable  compro- 
mise for  the  administrator  to  make  on 
account  of  his  testator's  estate,  was  a  ques- 
tion which  depended  upon  all  the  circum- 
stances. If  Harrison's  executors  had 
confidence  in  their  claim,  they  could  not  be 
expected  to  give  much,  if  any  of  it,  up;  or 
to  do  more  for  the  sake  of  ending  litigation 
than  give  a  little  more  time  for  payment; 
especially  as  the  security  of  the  debt  was 
not  to  be  increased.  And  if  Grymes*  ad- 
ministrator had  good  reason  to  apprehend 
that  the  whole  debt  would  be  recovered  of 
his  testator's  estate  (and  he  says  in  one 
of  his  letters  that  when  he  entered  into  the 
agreement  he  was  fully  convinced  of  the 
justness  of  the  claim),  he  might  well  be 
willing  to  end  the  litigation  by  agreeing  to 
pay  the  debt  in  a  limited  time,  and  out  of 
the  assets  when  in  hand.  Such  a  compro- 
mise, under  such  circumstances,  could  not 
be  said  to  be  without  a  sufficient  consider- 
ation to  sustain  it.  If,  under  such  cir- 
cumstances, Grymes'  administrator  had 
confessed  a  decree  when  assets  for  the 
whole  amount  of  the  debt,  the  decree  would 
have  bound  the  estate;  and  there  is  at  least 
as  much  reason  in  its  being  bound  by  his 
agreement  to  pay  the  debt  when  assets  and 
after  a  limited  period.  -  Harrison's  executors 
had  obtained  a  decree  in  the  suit  of  Tomkies 
V.  West  for  the  settlement  of  Healy's  ad- 
ministration account  on  Grymes'  estate. 
Healy  had  been  removed  and  Braxton  ap- 
pointed administrator  in  his  place; 
62  and  the  suit  *had  been  revived  against 
the  latter.  Braxton  was  prosecuting 
a  suit,  and  expecting  very  soon  to  obtain  a 
decree,  against  Healy  and  his  sureties,  for 
a  large  amount  of  the  assets  of  Grymes. 
He  was  fully  convinced  of  the  justness  of 
the  claim  of  Harrison's  executors,  and 
wished  to  end  the  litigation  in  Tomkies  v. 
West,  and  to  have  sufficient  time  to  obtain 
his  expected  decree,  and  realize  the  amount, 
or  at  least  enough  to  pay  the  claim. 

In  this  state  of  things,  the  agreement 
was  made,  and  the  objects  which  Braxton 
seems  to  have  had  in  view  were  thereby 
secur^'d.  It  stipulated  that  Braxton  should 
have  at  least  twelve  months  for  the  pay- 
ment of  the  debt,  and  then  should  onl^*  be 
baund  to  pay  it  as  administrator,  and  out 
of  the  assets  when  received ;  that  upon  the 
payment  of  the  money  a  bond  of  indemnity 
should  be  executed  by  Harrison's  legatees 
to  Braxton;  and  Harrison's  executors  would 
dismiss  the  suit  of  Tomkies  v.  West,  as  far 
as  they  were  concerned,  and  relinquish  the 
costs.  That  suit  was,  in  effect,  their  suit 
after  the  decree  of  1818,  and  the  further 
prosecution  of  it  was  at  their  costs.  Morris, 
Ac.  V.  Terrell,  2  Rand.  6.  They  had  a 
right,  therefore,  to  stipulate  for  its  dis- 
mission, even  absolutely;  and  for  the  re- 
linquishment of  the  costs.  I  think  these 
stipulations  constituted  a  sufficient  legal 
consideration  for  the  agreement  on  the  part 
of  Grymes*  administrator.  The  memoran- 
dum annexed  to  the  agreement  giving  Har- 
rison's  executors    the    right   to   cancel  the 


agreement  at  the  end  of  six  months,  upon 
requiring  Braxton  to  cancel  the  duplicate 
thereof  in  his  possession,  does  not  alter  the 
case.  It  is  not  pretended  that  the  agree- 
ment was  ever  in  fact  canceled.  On  the 
contrary,  it  appears  that  it  was  not,  and 
that  for  nearly  two  years  thereafter,  Har- 
rison's executors  were  urging,  and  Braxton 
was  promising,  a  compliance  therewith  on 
his  part.     I  also  think  that  the  agree- 

63  ment  gives,  and  was  intended  *to 
give,  a  new  remedy  thereon  to  Harri- 
son's executors  for  the  nonperformance 
thereof  by  Grymes'  administrator,  and  does 
not  leave  them  to  resort  to  their  old,  as  their 
only,  remedy.  Being  a  valid  agreement, 
a  remedy  thereon  for  a  breach  of  it  would 
seem  to  follow  as  a  necessary  consequence. 
An  intention  to  preclude  such  a  remedy,  if 
it  would  not  be  wholly  repugnant  and  void, 
ought  at  least  to  be  plainly  indicated,  to 
have  any  legal  eflFect.  There  is  nothing  in 
the  agreement  in  question  to  indicate  such 
an  intention:  though  in  reserving  liberty 
to  Harrison's  executors,  in  case  of  nonpay- 
ment of  the  debt  at  the  termination  of  the 
period  stipulated,  to  resort  to  any  legal 
means  for  the  recovery  thereof,  it  was 
doubtless  intended  not  to  extinguish  the 
old  remedy,  but  to  give  them  a  right  to 
resort  to  the  old  or  new  at  their  election. 
The  stipulation  that  nothing  contained 
in  the  agreement  should  be  construed  to  bind 
the  administrator  in  any  other  than  his 
representative  capacity,  plainly  assumes 
that  it  was  intended  to  bind  him  in  that. 

It  was  further  contended,  that  no  action 
at  law  could  be  sustained  upon  the  agree- 
ment;  that  in  coming  into  a  court  of  equity 
for  relief,  the  plaintiffs  must  be  subjected 
to  those  principles  which  are  applicable  to 
a  suit  for  specific  performance;  and  that 
according  to  them  Harrison's  executors  were 
not  entitled  to  relief. 

It  is  unnecessary  to  decide  in  this  case, 
whether  an  action  at  law  could  have  been 
sustained  upon  the  agreement.  If  it  could, 
the  counsel  for  the  appellant  seemed  to 
admit  that  a  suit  in  equity  might  have  been 
proper  to  obtain  an  account  of  the  assets, 
and  have  them  marshaled,  if  necessary. 
But  conceding  that  it  could  not,  that  fact 
would  seem  to  strengthen,  rather  than 
weaken,  the  right  of  Harrison's  executors 
to  come  into  equity  for  relief.  It  was  ex- 
pressly declared  by  the  agreement  that 

64  the  estate  of  Grymes  should  be  *bound 
for  the  debt,  and  not  the  administra- 
tor personally :  And  if,  by  reason  of  the 
seals  annexed  to  the  agreement,  the  debt 
could  not  be  recovered  of  the  estate  at  law, 
surely  a  court  of  equity,  which  looks  to 
substance  and  not  form,  ought,  for  that 
very  cause  if  no  other,  to  afford  relief;  un- 
less there  be  something  to  prevent  it,  in  the 
latter  part  of  the  proposition  above  stated. 
I  do  not  think  that  there  is.  Whatever 
equity  Grymes'  administrator  may  have 
against  Tomkies,  or  even  against  West  or 
Healy,  he  can  have  none  against  Harrison's 
executors.  They  have  acted  in  good  faith, 
and  ask  for  nothing   to   which  they  are  not 
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in  conscience  entitled.  They  are  bona  fide 
creditors  of  Grymes,  whose  estate  is  ample 
for  the  payment  of  the  debt ;  and  yet  they 
have  been  endeavoring  in  vain  to  obtain 
payment,  for  nearly  fifty  years  since  the 
death  of  Grymes,  and  nearly  twenty-five 
since  the  date  of  the  agreement.  They 
have  performed  their  part  of  the  agreement, 
so  far  as  it  was  to  be  performed  before  the 
payment  of  the  debt ;  and  are  ready  to  per- 
form the  residue  upon  such  payment.  And 
they  now  ask  that  it  may  be  performed  on 
the  other  side.  I  know  of  no  principle  of 
equity  on  which  relief  can   be  denied  them. 

Lastly,  it  was  contended  that  if  Harri- 
son's executors  were  entitled  to  obtain 
relief,  for  the  breach  of  the  agreement,  by 
a  further  prosecution  of  the  suit  of  Tomkies 
v.  West,  they  could  obtain  it  only  in  that 
way,  and  not  by  a  new  suit  on  the  agree- 
ment ;  on  the  principle  of  the  case  of  Hey- 
wood  V.  Covington's  heirs,  4  Leigh  373. 
I  do  not  think  that  principle  applies  to  this 
case.  There,  a  suit  was  brought  in  the 
County  court  for  a  sale  and  partition  of  real 
estate  of  an  intestate  among  his  heirs.  A 
sale  was  accordingly  made  under  a  decree 
in  the  suit;  and  the  purchaser  refused  to 
complete  his  purchase.  Pending  the  suit 
in  the  County  court,  the  heirs  brought 
65  a  suit  against  the  ^purchaser  in  the 
Superior  court  for  specific  execution. 
*  This  court  decided  that  the  Superior  court 
could  not  entertain  the  bill  pending  the  suit 
in  the  County  court.  There  the  sale  was 
made,  not  by  the  heirs  by  an  agreement  in 
pais ;  but  by  a  commissioner  of  the  court ; 
in  effect  by  the  court ;  in  a  pending  cause. 
The  purchaser,  by  buying  under  a  decree, 
had  subjected  himself  to  the  orders  of  the 
court  in  that  cause:  and  the  appropriate 
and  only  remedy  against  him,  at  least  dur- 
ing the  pendency  of  the  cause,  was  by  some 
proceeding  therein.  But  here,  the  parties 
to  a  pending  cause,  or  some  of  them,  enter 
into  an  agreement  out  of  court;  the  main 
object  of  which  is,  not  to  prosecute  the  suit 
further,  but  to  put  an  end  to  it.  And  though 
liberty  is  reserved  to  Harrison's  executors, 
in  a  certain  event,  to  resort  to  their  origi- 
nal remedy,  yet  that  was  intended  as  a 
benefit  to  them,  and  not  to  deprive  them  of 
the  right,  at  their  election,  to  sue  upoa  the 
agreement.  I  think  they  had  not  only  a 
right  to  bring  such  a  suit,  but  that  it  was 
a  more  suitable  remedy,  under  all  the  cir- 
cumstances, than  a  further  prosecution  of 
the  old  suit  of  Tomkies  v.  West.  By  the 
terms  of  the  agreement  that  suit  is  to  be 
dismissed,  and  the  costs  of  Harrison's  ex- 
ecutors therein  relinquished,  when  the  debt 
is  paid.  The  court  below  can  provide  for 
the  performance  of  this  part  of  the  agree- 
ment, if  necessary,  in  the  final  decree 
which  may  be  made  in  this  case. 

Upon  the  whole,  I  think  the  decree  is 
right,  and  ought  to  be  affirmed. 

SAMUELS,  J.,  was  of  opinion  that  the 
decree  should  be  reversed,  and  the  bill  dis- 
missed   without   prejudice  to  the  appellee's 


remedy  in    the  case   of  Tomkies'  adm'r  v. 
West's  adm'r  &  others. 

LEE,  J.,  was  of  opinion  that  Har- 
66  rison's  executors  *were  bound  to  show 
that  it  was  proper  to  perpetuate  the 
injunction  in  the  case  of  Tomkies'  adm'r 
V.  West's  adm'r  &  others.  That  their  rem- 
edy was  in  that  suit.  That  the  statute  of 
limitations  applied  to  this  case.  That 
moreover  the  agreement  between  Braxton 
and  May  as  the  agent  of  Harrison's  execu- 
tors, afforded  no  foundation  for  a  suit;  and 
if  it  did,  the  circumstances  under  which  it 
was  made  forbade  a  court  of  equity  to  be 
active  in  its  execution:  There  was  no  con- 
sideration for  the  agreement,  as  all  the 
debt  was  to  be  paid,  and  Harrison's  execu- 
tors could  not  release  the  costs  of  the  plain- 
tiff in  Tomkies'  adm'r  v.  West's  adm'r  & 
others. 

ALLEN  and  DANIEL,  Js.,   concurred  in 
the  opinion  of  Moncure,  J. 

Decree  affirmed. 


67         *Martin,  Adm'r  &c.  v.  Kirby,  Ad.n'r 

&c.  &  als. 

April  Term,  1854,  Richmond. 

I.  Wills— Construction  of —Words  of  Survivorship.*  -In 

a  devise  or  bequest  over  to  Burvlvora  at  tbe  deatb 
of  a  devisee  or  legatee  for  life,  in  tbe  absence  of 
tbe  expression  of  a  particular  Intent  on  the  part 
of  the  testator,  the  survivorship  has  relation  to 
tbe  deatb  of  tbe  testator. 
a.  Same-Same— Same— Case  at  Bar.— Testator  gives. 
all  his  estate,  real  and  personal,  to  bis  wife,  for 
and  durlD?  her  widowhood:  And  be  directs  that 
at  her  deatb  all  bis  estate  shall  be  sold  and  equally 
divided  between  all  bis  survivlncr children  or  tbeir 
heirs.  Held:  That  tbe  children  living  at  the 
deatb  of  the  testator  took  a  vested  interest  in  tbe 
estate. 

•Wills -  Construction  of  -Words  of  Survivorship. -In 

Cheatham  v.  Oower,  94  Va.  388,  26  S.  E.  Rep.  8i»3,  it 
was  said,  at  p.  386:  "It  Is  unquestionably  a  settled 
rule  of  construction  in  this  state,  that  after  a 
bequest  or  devise  of  an  estate  for  tbe  life  of  tbe  first 
taker,  words  of  survivorship  in  a  will  are  always  to 
be  referred  to  the  period  of  the  testator's  deat^. 
when  no  special  intent  appears  to  tbe  contrary." 
Hansford  v.  Elliott.  9  Leisrh  79:  Jfartin,  Adm'r,  r, 
Kirbv.  d'c.  11  (/rati.  67;  Stone  v.  T^ewls.  84  Va.  474. 5  S. 
E.  Rep.  282;  Sellers'  Ex'or  v.  Reed  et  als.,  88  Va.  877. 
IS  S.  E.  Rep.  764:  Gish  V.  Moomaw,  89  Va;  347.  15  S.  E. 
Rep.  868;  Chapman  v.  Chapman,  90  Va.  409.  18  S.  E. 
Rep.  913;  Crews  v.  Hatcher,  91  Va.  882,  21  S.  E.  Rep. 
811;  and  Stanley  v.  Stanley,  92  Va.  534  (24  S.  E.  Rep. 
229)."  The  principal  case  was  also  cited  as  antbor- 
izinsr  this  proposition  in  Stone  v.  Nicholson,  27  Gratt- 
I,  18.  3ina  foot-note;  Brown  v.  Brown.  31  Gratt.51K  Mb: 
Cowan  v.  Epes.  2  P.  &  H.  526;  Stone  v.  Lewis.  84  Va- 
476,  5  S,  E.  Rep.  282:  Gish  v.  Moomaw,  89  Va.  350.  15  S. 
E.  Rep.  868  (a  history  of  the  Virginia  cases  on  this 
subject  is  ifiven  here). 

Same-Vestlngof  EsUte.— The  construction  above 
arrows  naturally  out  of  the  familiar  principle  that 
the  law  favors  the  vesting  of  estates,  and  where  a 
legacy  Is  jriven,  which  hi  not  to  be  enjoyed  in  i»os- 
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This  was  a  bill  filed  bj  John  T.  Martin, 
administrator  de  bonis  non  with  the  will 
annexed  of  John  Piggott  deceased,  to  ob- 
tain a  construction  of  the  will  of  said  Pig- 
gott,  and  directions  in  the  distribution  of 
the  estate.  John  Piggott  died  in  1809.  By 
his  will,  after  directing  the  payment  of 
his  debts,  he  gave  to  his  wife  Hannah  Pig- 
gott, for  and  during  her  widowhood,  all 
his  estate,  real  and  personal:  But  if  she 
should  die  before  his  youngest  son  Robert 
came  of  age,  his  executor  should  make  pro- 
vision out  of  his  estate,  sufficient  to  board 
and  school  him  until  he  arrived  at  the  age  of 
sixteen  years;  at  which  time  he  was  to  be 
bound  out  to  a  trade.  He  gave  to  his  grand 
son  John  Cowles  one  hundred  dollars  when 
he  arrived  at  the  age  of  twenty-one  years : 
And  then  came  this  clause : 


»i 


And  lastly,  my  will  and  desire  is,  that 
my  whole  estate  shall  be  sold  at  the  death 
of  my  wife,  and  equall3'  divided  between 
all  my  surviving  children  or  their  heirs.*' 

The  testator  had  lost  one  child  (Mrs. 
Cowles)  before  he  made  his  will ;  and  at  his 
death  he  left  a  widow  and  seven  children. 
The  executor  paid  off  the  debts 
68  *and  put  Mrs.  Piggott  into  possession 
of  the  estate,  which  consisted  of  both 
real  and  personal  property ;  and  she  retained 
possession  until  her  death  in  1844.  In  the 
mean  time  all  the  children  had  died,  some 
of  them  leaving  children,  others  intestate 
and  without  children,  and  one  had  in  his 
life  time  conveyed  his  interest  in  his 
father's  estate  in  trust  to  secure  a  debt. 

After  the  death  of  the  widow,  John  T. 
Martin  qualified  as  administrator  de  bonis 
non  with  the  will  annexed  of  John  Piggott; 
and  having  sold  all  the  property,  he  applied 
to  the  court  to  give  a  construction  of  the 
will,  and  direct  the  distribution  of  the  fund. 
When  the  cause  came  on  to  be  heard,  the 
court  below  held  that  all  the  children  of 
John  Piggott  who  survived  him,  took 
vested  interests  under  the  will,  and  decreed 
distribution  accordingly.  And  from  this 
decree  Martin  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Stanard  and  Bouldin,  for  the  appellant. 
Steger,  for  the  appellee. 

L£K,  J.  Where  a  devise  or  testamentary 
gift  is  made  to  several,  with  words  of  sur- 
vivorship annexed,  or  where  the  gift  is  to 
such  of  a  class  as  shall  survive,  it  becomes 
important  to  ascertain  to  what  period  the 
words  of  survivorship  are  intended  to  refer. 

session  until  some  future  period  or  event,  it  will, 
where  no  special  intent  to  the  contrary  is  mani- 
fested in  the  will,  be  held  to  be  vested  in  interest 
immediately  on  the  death  of  the  testator  rather 
than  contlncrent  upon  the  state  of  the  thinsrs  that 
may  happen  to  exist  at  the  period  of  payment  or 
distrlbntion.  As  authority  for  this  proposition,  see 
the  principal  case  cited  in  Brent  v.  Wash insr ton,  18 
Gratt.  Se36,520,  aind  footnote;  Corbin  v.  Mills,  19Gratt 
438.  472,  and  /oot-fwUs\  Taliaferro  v.  Day,  82  Va.  91; 
Stokes  V.  Van  Wyck,  83  Va.  738.  3  S.  E.  Rep.  387: 
Chapman  t.  Chapman,  00  Va.  410.  18  S.  £.  Rep.  013.       | 


Where  no  previous  particular   estate   is   in- 
terposed, but  the  gift   is   to   take  effect  in 
possession  immediately  on  the  death  of  the 
testator,  the  established  rule  of  construction 
is,  to  refer  the  words  of  survivorship  to  thaf 
event,  and  to  regard   them   as   designed   to 
provide    against    the     contingency    of    the 
death  of  the  objects  of  the  testator's  bounty' 
in  his  life  time.     Where,  however,  the   gift 
is  not  to  take  effect  in  possession   immedi- 
ately upon  the  death  of  the  testator,  but    a 
previous  estate  for  life,  or  other  par- 
69        ticular  estate,  is  interposed,  *there  is 
much  greater  difficulty  in  determining 
the  construction  by  which  the  period  of  the 
survivorship  is  to  be  ascertained.    The  cases 
on    the    subject  are     numerous,    and  would 
seem   not  to  be  by  any   means  all   accord- 
ant.    Indeed  there  would  seem  to  have  been 
a    marked  change    in    the  current   of    the 
Knglish  decisions  bearing  upon    it.     In  the 
earlier  cases,  almost  without  an  exception, 
it  will  be  found  that  the  words  of  survivor- 
ship have  been  held  to  refer  to  the  period  of 
the    testator's   death.     Wilson  v.    Bayly,    3 
Bro.  Par.  Cas.  195;  Stringer  v.    Phillips.  1 
Eq.  Cas.  Ab.  293;  Rose  v.  Hill,  3   Burr.  R. 
1881;  Roebuck  v.  Dean,  2  Ves.  jun.  R.  265; 
Perry  v.  Woods,  3  Ves.  R.    204 ;  Maberly  v. 
Strode,    3  Ves.  R.  450;  Brown    v.    Bigg,    7 
Ves.  R.  279;  Garland  v.  Thomas,    4  Bos.  & 
Pul.    82;  Edwards   v.    Symonds,    6   Taunt. 
R.  213;  Long's  lessee  v.  Prigg,    8  Barn.    & 
Cress.  231,  15  Eng.  C.  L.  206.     On  the  other 
hand,    numerous    cases    are    to    be    found, 
affirming  a  different  rule,  and  referring  the 
words  of  survivorship  to   the   death   of   the 
tenant  for   life,    or   other   prior    particular 
estate.     Such    are    the    cases    of   Brograve 
V.   Winder,  2  Ves.  jun.  R.   634;  Newton    v. 
Ayscough,    19    Ves.     R.    534;    Hoghton    v. 
Whitgreave,    1   Jac.    A    Walk.  146;  Daniell 
V.      Daniell,    6    Ves.    R.    297;    Wordsworth 
v.  Wood,  2  Beav.  R.  25,  17  Eng.  Ch.  R.  26 ; 
Cripps  V.  Walcott,  4  Madd.    R.    11 ;  Pope  v. 
Whitcombe,  3    Russ.  R.  124,    3  Cond.    Eng. 
Ch.    R.  323;  Gibbs    v.  Tait,  8   Sim.  R.  132, 
11  Cond.  Eng.  Ch.  R.  359;  Browne  v.  Lord 
Kenyon,  3  Madd.  R.  410;  Neathway  v.  Reed, 
17  Eng.  Law  A  Eq.  R.  150.     It  is  true,  Judge 
Parker,  in  delivering  his  opinion  in  Hans- 
ford V.  Elliott,  9  Leigh  79,  seems   to    think 
that    most   of   the   cases   may  be  explained 
upon  the  particular   circumstances   attend- 
ing them,  and 'that  they  are  not  irreconcil- 
able with  those  which  refer   the   period   of 
survivorship    to  the  death    of  the   testator; 
and  that  at  all  events  the  weight  of  author- 
ity  is    in   favor   of   that  doctrine.     I 
70        confess  my  *examination  of  the  Eng- 
lish cases  had  brought  my   mind  to  a 
different  conclusion.     It  seemed  to  me  that 
many  of  the  two  classes   of  cases    were   di- 
rectly  conflicting   and    irreconcilable;  and 
that    whatever   might    be     the    safest    and 
soundest  construction,  and  that  best  adapted 
to   promote    the   intention   of  the   testator, 
the  preponderance  of   the    English    author- 
ities was  in  favor  of  the    rule  .making    the 
words  of  survivorship   relate  to  the   expira- 
tion of  the  previous    particular   estate,    be- 
ing the  period   of   the   distribution    of    the 


41 


II  GRATT. 


Virginia  Rbports,  Annotated. 


71.72,73 


subject  of  the  g^if t,  rather  than  to  the  death 
of  the  testator. 

It  may  admit  of  very  grave  question 
whether  this  is  a  subject  upon  which  anj'- 
thing  like  a  fixed  rule  of  construction  can 
be  established.  The  question,  and  the 
only  legitimate  enquiry,  is,  what  is  the  in- 
tention of  the  testator.  As  was  said  by  Sir 
William  Grant,  in  Newton  v.  Ayscough, 
19  Ves.  R.  534,  the  period  to  which  the 
survivorship  relates  depends  not  upon  any 
technical  words,  but  upon  the  apparent  in- 
tention of  the  testator  collected  from  the 
particular  disposition  or  the  general  con- 
text of  the  will.  lyord  Alvanley  expressed 
the  same  opinion  in  efiPect  in  Russel  v. 
l«ong,  4  Ves.  R.  551.  And  in  Cripps  v. 
Walcott.  4  Madd.  R.  11,  Sir  J.  lycach. 
speaking  of  the  construction  which  refers 
the  survivorship  to  the  period  of  division, 
evidently  considers  it  as  only  applying  in 
the  absence  of  a  manifestation  of  a  special 
intent.  Where  that  appears  it  must  prevail 
and  control  the  construction.  What  may 
be  the  true  intention  of  the  testator  in  any 
case  is  best  deduced  from  the  terms  and 
provisions  of  the  will  when  viewed  in  the 
light  of  the  surrounding  circumstances 
which  attended  the  execution.  To  seek  to 
determine  it  by  applying  arbitrary  rules 
and  technical  principles,  with  which  tes- 
tators, and  those  who  write  their  wills, 
are,  in  a  very  large  majority  of  cases,  ut- 
terly unacquainted,  would  be  most  unprofi- 
table and  hazardous. 
71  *This  subject  came  under  review  in 

this  court  in  the  case  of  Hansford  v. 
Elliott,  above  cited ;  and  whatever  may  be 
the  rule  of  the  English  courts,  this  court 
would  seem  to  have  adopted  that  which 
refers  the  words  of  survivorship  to  the  death 
of  the  testator;  and  this  is  declared  to  be 
(in  cases  in  which  no  special  intent  to  the 
contrary  is  manifested),  the  safest  and 
soundest  construction,  that  most  consonant 
to  the  intention  of  the  testator,  and  best 
supported  by  the  authorities.  The  bequest 
in  that  case  was  of  the  whole  of  the  testa- 
tor's personal  estate  to  his  wife  during  her 
widowhood,  with  a  provision  that  if  she 
again  married,  her  interest  was  to  be  re- 
duced to  one-third,  to  be  held  for  her  life : 
and  at  her  death  the  personal  estate  was  to 
be  equally  divided  among  the  surviving 
children  of  the  testator  thereafter  named, 
&c.  The  court  (four  judges  concurring) 
held  that  the  word  ** surviving"  referred  to 
the  death  of  the  testator,  and  not  to  that 
of  the  tenant  for  life:  and  so  the  children 
of  the  testator  who  survived  him,  .but  died 
before  the  death  of  the  tenant  for  life,  took 
vested  estates  in  remainder. 

It  is  true  that  Judge  Parker,  in  delivering 
his  opinion  (in  which  three  of  the  other 
judges  concurred),  says  that  if  the  rule 
were  otherwise  than  as  he  had  maintained 
it  to  be,  he  should  still  be  of  opinion  that 
the  words  of  the  will  in  that  case  sufficiently 
showed  a  special  intent  that  the  interest 
should  vest  at  the  death  of  the  testator. 
But  he  enters  fully  into  the  general  ques- 
tion, and  upon  a  review  of  the  authorities. 


concludes  that  the  true  rule  is  that  of  the 
earlier  English  cases  which  have  been 
hereinbefore  referred  to.  This  case  must 
therefore  be  regarded  as  authority  in  cases 
in  which  no  special  intent*  appears  in  the 
will,  and  as  ruling  such  as  are  not  essen- 
tially distinguishable  from  it. 
The  counsel  for  the  appellant  insists  that 
this   case   is  so  distinguishable  from 

72  Hansford  v.  Elliott,  that  the  *doctrine 
of  that  case  cannot  be  applied  to  this. 

It  is  true  the  terms  of  the  will  in  that  case 
are  in  some  respects  different  from  those 
of  the  will  under  consideration;  but  I  have 
been  unable  to  perceive  how  the  diflFerencc 
is  so  essential  as  to  withdraw  this  case  from 
the  influence  of  the  reasoning  and  the  con- 
clusions which  were  adopted  in  that.  In 
Hansford  v.  Elliott,  the  bequest  was  of 
personal  property':  here,  it  is  a  gift  of  real 
and  personal  property ;  but  it  is  first  to  be 
converted  into  money  by  sale,  and  in  that 
form  divided.  In  that,  the  limitation  was 
to  individuals  by  name:  here,  it  is  to  the 
surviving  children  as  a  class.  But  from 
the  case  of  lyong's  lessee  v.  Prigg,  8  Bam. 
&  Cress.  231,  which  was  a  case  of  a  devise 
to  surviving  children  as  a  class,  we  see  that 
no  difference  in  the  result  will  flow  from 
this  distinction  ;  the  same  doctrine  being 
held  applicable  to  devises  to  individuals 
nominatim  and  as  a  class.  In  Hansford  ▼. 
Elliott  the  property  is  given  for  the  com- 
fort and  support  of  the  wife  and  children, 
and  this  is  supposed  to  indicate  an  inten- 
tion to  vest  the  estate  in  the  children  to  be 
supported.  The  inference  is  of  little  co- 
gency at  best ;  but  a  similar  feature  maj 
be  traced  in  the  present  case ;  for  from  the 
provision  in  favor  of  his  son  Robert  in  the 
event  of  the  death  of  his  wife  before  he 
should  be  old  enough  to  be  bound  as  an 
apprentice,  the  testator  would  seem  to  in- 
tend that  the  mother  should  make  provi- 
sion out  of  the  means  left  to  her,  for  the 
wants  of  such  of  the  children  as  needed 
her  assistance.  That  no  disposition  is 
made  by  the  will  in  this  case  of  the  whole 
or  any  part  of  the  property  g^iven  to  the 
wife  during  her  widowhood,  in  case  of  her 
second  marriage,  is  a  circumstance  of  little 
weight  as  tending  to  evince  the  intention 
of  the  testator.  He  may  have  used  the  ex- 
pression **during  her  widowhood"  in  the 
sense  of  **during  her  life,"  not  anticipat- 
ing the  contingency  of  a  second  marriag'e ; 
and   this  would  seem  not  improbable 

73  *from  the  fact  that  the  provision    for 
Robert  which  immediately  follows  in 

the  same  sentence  of  the  will,  is  only  in  the 
event  of  the  wife's  death  before  he  attained 
the  age  of  sixteen  years,  no  allusion  being* 
made  to  the  possibility  of  her  second  mar- 
riage ;  whereas  there  would  seem  to  have 
been  exactly  the  same  reason  for  such  a 
provision  in  the  latter  event  as  in  the 
former.  Such,  I  incline  to  think,  is  the 
meaning  which  should  be  given  to  the  words 
* 'during  her  widowhood;"  but  if  they  are 
to  be  construed  according  to  their  literal 
import,  so  that  the  estate  given  to  the 
widow  would  be  held  to  be  determined  upon 
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a  second  marriage,  I  think  no  such  embar- 
rassment would  result  as  the  counsel  seems 
to  suppose.  The  remainder  being  vested 
would  not  be  void,  but  the  effect  would  be 
to  hasten  the  period  of  distribution  bj  sub- 
stituting that  of  the  second  marriage  of  the 
wife  for  that  of  her  decease. 

The  argument  drawn  from  the  considera- 
tion that  in  Hansford  v.  Elliott,  if  none  of 
the  children  had  survived  the  tenant  for 
life,  a  total  intestacy  would  have  been  the 
consequence  (a  result  which  the  testator 
could  not  be  supposed  to  have  intended), 
while  in  this  case  the  construction  contended 
for  by  the  counsel  would  not  be  attended 
with  snch  a  result,  can  have  little  force  or 
effect  to  withdraw  this  case  from  the  in- 
fluence of  the  reasoning  in  the  former.  It 
is  a  sufficient  answer  to  it  to  remark,  that 
such  an  intestacy  would  not  be  the  result  of 
either  construction  contended  for  in  this 
case.  Indeed  one  of  the  reasons  which 
suggests  itself  for  the  preference  of  the 
rule  which  refers  words  of  survivorship  to 
the  death  of  the  testator  to  that  which  looks 
to  the  death  of  the  tenant  for  life,  is,  that 
in  a  large  majority  of  cases,  the  former 
will  l>e  less  likely  than  the  latter  to  occa- 
sion a  total  intestacy,  and  thus  bring  about 
a  state  of  things  which  the  testator  mani- 
festly did  not  intend  to  exist. 
74  *It  is  true  that  in  the  cases  of  Bro- 

grave  v.  Winder,  Hoghton  v.  Whit- 
grcave,  and  Newton  v.  Ayscough,  as  in 
the  present  case,  the  property  was  directed 
to  be  sold  and  the  proceeds  divided  at  the 
death  of  the  tenant  for  life.  But  I  can  per- 
ceive no  particular  significancy  in  this 
circumstance  as  bearing  upon  the  question 
who  were  the  objects  of  the  testator's 
bounty.  All  that  is  fairly  to  be  deduced 
from  it  is,  that  the  testator  chose  that  the 
property  should  be  kept  together,  and  his 
wife  continue  to  use  it  in  the  same  condi- 
tion in  which  he  should  leave  it,  and  in 
which  she  with  him  had  been  previously 
accustomed  to  enjoy  it.  But  whatever 
weight  might  be  attached  to  it  where  the 
property  consisted  of  consols  or  other  stocks, 
as  in  the  cases  of  Newton  v.  Ayscough  and 
Neathway  v.  Reed,  I  think  it  can  have  little 
force  in  a  case  like  the  present,  where  the 
property  consisted  of  land  and  negroes  and 
other  articles  of  personal  property.  That  a 
testator*  after  giving  such  property  to  his 
wife  during  her  life,  should  direct  it  to  be 
sold  at  her  death,  and  the  proceeds  divided 
among  his  surviving  children,  does  not,  in 
my  judgment,  furnish  any  indication  that 
his  meaning  was  to  restrict  his  bounty  to 
those  of  them  who  should  chance  to  be  then 
still  living,  to  the  disinherison  of  the  fam- 
ilies of  such  of  them  as  should  have  died 
before  the  death  of  the  tenant  for  life. 

It  will  be  seen,  in  a  learned  work  on  the 
subject  of  wills  (2  Jarm.  on  Wills  647), 
the  author  regards  such  a  provision  in  a 
will  as  furnishing  no  real  distinction  be- 
tween it  and  the  ca^es  in  which  the  words  of 
survivorship  had  been  referred  to  the  death 
of  the  testator.  And  he  attributes  to  Sir 
William      Grant     probable     disapprobation 


both  of  the  reasoning  which  led  to  the 
adoption  of  the  rule  in  those  cases,  and  of 
this  distinction  (without  a  difference)  which 
had  been  engrafted  upon  it  by  Lord  Lough- 
borough. The  case  to  which  he  refers  as 
evincing  the  view  probably  entertained  by 
Sir  William  Grant,  is  Daniell  v.  Daniell, 
6  Ves.  R.  297. 

75  *I     think,     therefore,    the    circum- 
stances  relied   on    fail   to   show    any 

special  intent  on  the  part  of  the  testator  in 
this  case  in  the  use  of  the  words  **surviv- 
ing  children,"  to  refer  them  to  the  death  of 
the  tenant  for  life;  and  that  the  case  can- 
not be  distinguished,  in  any  essential  par- 
ticular, from  Hansford  v.  Elliott.  I  think, 
too,  the  rule  prescribed  in  that  case  (so  far 
as  any  rule  can  be  applied  to  a  subject  of 
this  character),  is  perhaps  the  soundest  and 
safest  rule,  and  best  adapted,  in  a  large 
majority  of  cases,  to  promote  the  intention 
of  testators.  But  whatever  might  be  my 
opinion  as  to  this,  I  think  it  should  be 
adhered  to  as  the  settled  doctrine  of  this 
court,  notwithstanding  the  different  result 
of  the  recent  English  cases. 

In  the  case  of  Hansford  v.  Elliott,  Presi- 
dent Tucker  dissented  from  the  opinion  of 
the  other  judges  upon  this  question.  But 
it  will  be  observed  upon  examining  the 
opinion  delivered  by  him,  that  had  that 
case  contained  a  particular  feature  which 
is  found  to  exist  in  this,  he  would  have  con- 
curred in  the  judgment  of  the  court.  He 
said  that  if  it  had  appeared  the  testator  had 
lost  a  child  before  the  date  of  his  will,  the 
natural  construction  of  the  word  ** surviv- 
ing*' would  be  to  refer  it  to  that  event.  In 
this  case,  it  does  appear  that  the  testator 
had  lost  a  daughter,  Mrs.  Cowles,  before 
the  making  of  his  will,  and  that  circum- 
stance was  doubtless  in  his  mind  at  that 
time,  because  he  makes  a  bequest  of  one 
hundred  dollars  to  her  son.  And  according 
to  the  opinion  of  Judge  Tucker,  the  expres- 
sion ** surviving  children*'  should  be  con- 
strued to  mean  those  who  were  living  at  the 
date  of  the  will ;  who  would  thus  take  a 
vested  interest  at  the  death  of  the  testator. 
In  the  case  of  Neathway  v.  Reed,  Lord 
Justice  Knight  Bruce  seems  disposed 
to  give  the  same  construction  to  the  words 
of  survivorship  which  is  given  by  Judge 
Tucker  in  the  case  supposed  by  him,  and 
which  is  the   actual   case  here.     It  is 

76  unnecessary,  *however,  to  consider 
the  case  in  this  view  any  farther,  be- 
cause it  does  not  appear  that  any  change 
took  place  in  the  condition  of  the  testator's 
family  between  the  date  of  his  will  and  his 
death,  so  that  the  same  persons  would  be 
designated  by  the  words  *' surviving  chil- 
dren,** whether  they  be  referred  to  the  one 
period  or  to  the  other. 

In  conclusion,  I  would  remark  that  the 
particular  bequest  under  consideration  can- 
not be  read  in  the  sense  given  to  it  by  the 
construction  contended  for  by  the  appel- 
lant's counsel,  without  a  plain  departure 
from  the  literal  import  of  the  terms  em- 
ployed. Those  terms  are '*  between  all  my 
surviving  children,    or  their  heirs."     Heirs 


43 


II  GRATT. 


Virginia  Rbports,  Annotated. 


77,78 


of  whom  ?  Certainly  not  of  any  child  or  chil- 
dren that  might  be  living-  at  the  death  of 
the  tenant  for  life.  Nemo  est  haeres  viven- 
tis.  The  appellant's  counsel  says  the 
terms  used  are  not  to  be  understood  accord- 
ing to  their  literal  import,  and  that  the  true 
meaning  is  that  the  property  is  to  be  di- 
vided between  such  of  the  children  as  should 
be  living  at  the  death  of  the  tenant  for  life 
and  the  heirs  or  descendants  of  such  as 
should  have  died;  the  latter  to  take  per 
stirpes,  unless  all  the  testator's  children 
should  then  be  dead ;  in  which  event,  the 
grand  children  would  take  per  capita.  But 
this  construction  would  embrace  exactly  the 
same  persons  as  participants  in  the  testa- 
tor's bounty  as  if  he  had  said,  **to  my 
children  and  their  heirs,"  entirely  omitting 
the  word  **surviving, "  and  changing  '*or" 
into  **and."  Yet  some  eflFect  must  be 
given  to  this  word  ** surviving,"  because 
some  meaning  must  if  possible  be  assigned 
to  every  word  in  the  will.  Turner,  lord 
justice,  in  Neathway  v.  Reed.  I  take  it, 
that  where  some  meaning  can  be  given  to 
a  word,  it  must  receive  it,  unless  it  will 
occasion  some  incurable  repugnance  be- 
tween different  parts  of  the  will,  or  violate 
the  plain  intention  of  the  testator.  And 
although  it  may  be  admissible  to  re- 
77  place  the  disjunctive  with  *the  con- 
junctive, if  necessary  to  effectuate  the 
testator's  intent,  such  necessity  must  first 
be  clearly  shown  to  exist.  According 
to  the  appellant's  reading  of  the  will,  the 
word  *' surviving"  does  not  serve  to  desig- 
nate the  persons  who  are  to  take  in  re- 
mainder, which  is  its  natural  and  proper 
function ;  but  ff  it  have  any  effect,  it  is  to 
convert  what  would  otherwise  be  a  vested 
interest  into  a  contingent  remainder, 
against  the  known  preference  of  the  law  to 
construe  an  estate  to  be  the  former  rather 
than  the  latter.  On  the  other  hand,  if  we 
wall  suppose  that  the  testator,  in  using  the 
words  **my  surviving  children,  or  their 
heirs,"  could  not  have  had  in  mind  only 
those  of  his  children  who  should  be  living 
at  the  death  of  the  tenant  for  life,  but  must 
have  intended  to  provide  for  the  children 
or  descendants  of  such  of  them  as,  though 
then  surviving  at  the  date  of  the  will,  or 
who  might  be  surviving  at  his  decease, 
might  yet  die  in  the  lifetime  of  the  tenant 
for  life,  all  difficulty  is  avoided,  and  the 
natural  and  literal  import  of  all  the  words 
used  is  preserved :  and  the  effect  is  to  con- 
fer a  vested  interest  upon  all  the  children 
who  were  living  at  the  death  of  the  testa- 
tor. 
I  am  of  opinion  to  affirm  the  decree. 

ALIvEN,    MONCURE    and     SAMUELS, 
Js.,  concurred  in  the  opinion  of  Lee,  J. 

DANIEL,  J.,  dissented. 

Decree  affirmed. 


ejectment  the  jury  set  out  the  wills  of  a  srrand 
father  and  father :  and  if  the  son  who  is  dead 
took  under  his  father's  \iill,  they  find  for  the 
plaintiff:  If  he  took  under  the  grand  father'^ 
will,  they  And  for  the  defendants.  The  verdict  is 
sufficiently  certain  ;  and  submits  the  sinsrle  ciu«<i- 
tion  upon  the  construction  of  the  wills  to  the  court. 
a.  5ane— ClAlin  for  Whole  Tract  of  Land— Verdict  for 
Undivided  intere«t.t— Thousrh  in  ejectment  the 
plaintiffs  in  their  declaration  claim  the  whole  of  a 
tract  of  land,  the  jury  may  find  for  the  plaintiffs 
for  an  undivided  interest  in  it. 

3.  Same— Same— Verdict  for  Part— Requisites  of  Ver- 
dict. J—Thousrh  where  less  land  is  recovered  than 
is  demanded,  the  boundaries  of  the  land  recovered 
should  be  designated,  yet  where  an  undivided 
interest  in  it  is  recovered,  it  is  impossible  to  set 
out  the  boundaries :  but  the  interest  beinir  cer- 
tain, that  Is  sufficient. 

4.  Wills— Estates  Tall— Effect  of  Statute.  S— In  1709  tes- 
tator lends  to  his  son  B  a  tract  of  land  durincr  bin 
natural  life  :  and  if  he  should  die  without  lawful 
Issue,  testator  erives  the  land  to  his  firrand  son  H 
B.  to  him  and  his  heirs  forever.    But  should  my 


78  ^Callis  &  als.  v.  Kemp  &  als. 

April  Term.  1854,  Richmond. 
I.  Ejectment  -Verdict- -Certainty  of— Case  at  Bar.*  -In 

•Ejectment    Verdict— Certainty  of.  -  In  Lewis  v.  Chil- 


ders,  13  W.  Va.  10,  it  is  said:  "And  the  jury  may  find 
for  the  plaintiffs,  or  such  of  them,  as  appear  ic» 
have  rifirht  to  the  possession  of  the  premises  or  any 
part  thereof,  and  against  such  of  the  defendants, 
as  were  in  possession  thereof,  or  claimed  title 
thereto,  at  the  commencement  of  the  action.  Sec. 
23.  ch.  90,  Code  of  this  state  of  1868;  Calii9  et  al.  r. 
Kemp  et  al.,  11  GralL  78,  And  when  the  plaintiff 
appears  to  have  no  such  rifirht,  the  verdict  as  to  such 
plaintiff  shall  be  for  the  defendants.  Sec.  24  of 
same  Code." 

But  in  that  case  it  was  held  that  the  verdict  was 
too  uncertain  for  judgment  to  be  pronounced  upon 
it 

See  monographic  note  on  ''Ejectment"  appended 
to  Tapscott  V.  Cobbs,  11  Gratt  172. 

t5ame— Claim  for  Whole  Tract— Verdict  for  Less.— in 

Marshall  v.  Palmer,  91  Va.  345.  21  S.  £.  Rep.  672.  it  is 
said  that,  one  may  sue  in  ejectment  and  recover 
less  than  he  claims  in  his  declaration,  citing-  Clay 
V.  White,  1  Munf.  162,  Callis  v.  Kemp,  11  Gratt  "W. 
and  2  Tucker's  Com..  174:  but  he  cannot  recover 
more  than  he  proves  that  he  has  title  to.  And  in 
this  case  it  was  held  one  joint  tenant  cannot 
recover,  in  an  action  of  ejectment  in  his  own  name, 
as  sole  plaintiff,  the  interest  of  himself  and  his 
CO- tenant 

See  also,  Postlewaite  v.  Wise.  17  W.  Va.  S3,  approT- 
insT  the  principal  case. 

See  monofirraphic  note  on  "Ejectment"  appended 
to  Tapscott  V.  Cobbs,  11  Gratt  172. 

tSame— Same— Verdict  for  Part.— The  proposition 
laid  down  in  the  third  headnote  of  the  principal 
case,  where  the  verdict  is  for  part  of  the  land  sued 
for.  the  boundaries  of  the  part  recovered  should  be 
desisrnated,  is  approved  in  Slocum  v.  Compton,  93 
Va.  375,  25  S.  E.  Rep.  3,  citlnff  the  principal  case,  and 
Gregory  v.  Jacksons,  6  Munf.  25. 

See  monographic  note  on  "Ejectment"  appended 
to  Tapscott  v.  Cobbs.  11  Gratt  172. 

S Wills- Estates  Tall -Effect  of  Statute.— In  the  prin- 
cipal case,  the  testator,  in  1799.  lent  to  his  son  a  tract 
of  land  duringr  his  natural  life,  and  if  he  should  die 
without  lawful  issue,  he  ^ave  Che  land  to  his  erand- 
son.  and  his  heirs  forever^  and  it  was  further  pro- 
vided that  if  the  son  should  leave  lawful  issue,  he 
may  dispose  of  the  said  land,  to  such  of  his  Issue,  as 
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son  B  leave  lawful  issue,  my  will  and  desire  is 
that  lie  may  dispose  of  said  land  to  such  of  his 
isciue  as  he  may  think  flu  Hbld  :  That  B  took  an 
estate  tail  in  the  land,  which  by  the  statute  was 
converted  into  a  fee. 

This  was  an  action   of  ejectment   in  the 
Circuit    court  of  Gloucester  county,  by    the 
lessee  of  Kemp  and   others   ag'ainst   James 
Callis  and  others.     The  declaration  claimed 
four  several  tracts  of  land,  one  of  which  is 
described  as  containing*  five  hundred  acres, 
more    or  less,  known  as  Summers*  or  Sey- 
mour's,   formerly     Damold's,     and   it    also 
claimed   a   water  grist   mill   known  by  the 
name    of  Burton's  mill,    and   land  attached 
thereto,  containing  twenty-four  acres. 

On  the  trial  the  jury  found  generally  for 
the  plaintiffs  twelve  undivided  thirteenths 
of  three  of  the  tracts  described  in  the  decla- 
ration;  and  they  found  for  the  plaintiffs 
twelve-thirteenths  of  one-half  pf  the 
79  grist  *mill  and  the  land  attached 
thereto.  They  further  found  that 
Philip  H.  Burton,  under  whom  the  plaintiffs 
claimed,  at  the  time  of  his  death,  was  an 
infant  under  the  age  of  twenty-one  years, 
and  possessed  of  and  entitled  to  one  other 
tract  of  land  in  the  plaintiffs'  declaration 
mentioned,  and  described  as  containing  five 
hundred  acres,  more  or  less,  known  as 
Summers'  or  Seymour's  formerly  Damold's, 
and  the  remaining  half  of  the  grist  mill 
known  as  Burton's  mill,  and  the  remaining 
half  of  the  tract  of  land  thereto  attached, 
being-  about  twelve  acres.  That  the  said 
tract  of  five  hundred  acres  known,  Ac,  and 
the  said  last  mentioned  half  part  of  the  mill 
and  land  thereto  attached  were  devised  by 
Henry  H.  B.  Burton,  who  was  the  grand 
father  of  the  said  Philip  H.  in  the  year  1799 
in  manner  and  form  following: 

I  lend  to  my  son  Henry  Burton  the  tract  of 
land  which  I  purchased,  which  was  a  part 
of  the  late  Dr.  Summers'  estate  (formerly 
Damold's)  during  his  natural  life ;  and  if  he 
should  die  without  lawful  issue,  I  give  and 
devise  the  said  tract  of  land  to  my  grand 
son  Henry  Burton,  to  him  and  his  heirs 
forever :  But  should  my  son  Henry  leave 
lawful    issue,  my  will  and  desire  is  that  he 

he  may  think  fit.  And  it  was  held  that  the  son  took 
an  estate  tall  in  the  land,  which  by  the  statute  was 
converted  into  a  fee. 

This  was  followed  in  Hood  v.  Haden,  8S  Va.  607,  and 
.  Tinsley  v.  Jones,  13  GratL  290,  both  citing  the  prin- 
cipal case.  See  also,  4  Va.  Law  Resr.  41)5,  2  Min.  InsL 
C4th  E^.)  464  €t  »€Q.  See,  on  the  subject,  Goodrich 
T.  Hardlnc.  S  Rand.  280;  Bells  v.  Qille-spie,  6  Rand.  278: 
Broaddus  v.  Turner,  5  Rand.  a08:  Hill  v.  Burrow.  3 
Call  207  [S481 :  Carter  v.  Tyler.  1  Call  143  [105j :  Tate  v. 
Tally.  SCaUSM:  Eldrid^e  ▼.  Fisher,  1  H.  &  M.  660; 
Smith  V.  Chapman,  1  H.  AM.  240:  Ball  ▼.  Payne,  6 
Rand.  73:  Callava  r.  Pope,  8  Leiirh  111  [113] ;  Jifirsretts 
V.  Davis,  1  Leitf'h  808:  Doe  v.  Craiffen,  8  Leisrh  440: 
Bramble  v.  BiUuiia.  4  Leisrh  00  [00] ;  Doe  v.  Andersons, 
4  Lelffh  120  [118] :  WrifTht  v.  Cohoon.  12  Leisrh  378  [370] : 
Moore  V.  Brooks.  12Gratt.  185:  Sydnorv.  Sydnors,  2 
Mnnf.  283;  Roy  v.  Gamett.  2  Wash.  0:  McClintic  v. 
Manns.  4  Munf.  328:  Deane  r.  Hansford.  0  Leisrh  253; 
Kowlin  ▼.  Winfree.  8  Gratt.  840:  Wine  v.  Mark  wood, 
31  Gratt  43;.  51.  and  note. 


may  dispose  of  said  land  to  such  of  his 
issue  as  he  may  think  fit.  I  likewise  lend 
to  my  son  Henry  Burton,  during  his  natural 
life,  my  half  of  the  mill  that  was  pur- 
chased of  Captain  Charles  Tomkies ;  and  if 
he  should  die  without  lawful  issue,  I  give 
my  half  of  the  above  said  mill  to  my  son 
Simon  Burton's  sons,  Charles  and  Henry, 
to  them  and  their  heirs  forever:  But  should 
my  son  Henry  leave  lawful  issue,  it  is  my 
will  and  desire  that  he  shall  have  the  power 
to  dispose  of  his  part  of  the  above  said  mill 
to  any  of  his  issue  he  shall  think  fit.  The 
jury  find  further  that  said  Henry  Burton 
took  possession  of  said  tract  of  land  known 
as  Summers',  &c.,  and  half  of  the  said  mill 
called  Burton's,  under  the  will  of  his 

80  father     Henry    *H.    B.    Burton,    and 
remained  in   possession    thereof  until 

his  deatli ;  and  they  set  out  his  will  in  haec 
verba;  by  which,  after  a  legacy  of  three 
slaves,  all  his  stock  and  household  furni- 
ture to  his  wife,  he  gives  the  residue  of  his 
estate,  real  and  personal,  to  his  son  Philip 
H.  Burton ;  and  expresses  it  as  his  wish 
that  his  wife  shall  keep  the  whole  of  his 
estate  together  until  his  son  arrived  at  the 
age  of  maturit3%  for  their  support  and  his 
education.  The  jury  further  found  that 
Mrs.  Burton  died  before  the  institution  of 
this  suit;  that  Philip  H.  Burton  was  the 
legitimate  child  of  Henry  Burton,  and  that 
he  died  an  infant  before  this  suit  was  in- 
stituted. And  they  found  that  if  the  law 
be,  under  the  foregoing  facts,  that  Philip 
H.  Burton  derived  title  to  the  said  tract  of 
land  known  as  Summers',  &c.,  and  the  last 
mentioned  half  of  the  mill  and  tract  of  land, 
under  the  will  of  his  father  Henry  Burton, 
then  they  found  for  the  plaintiffs  twelve- 
thirteenths  of  the  undivided  tract  called 
Summers',  and  twelve-thirteenths  of  the 
last  mentioned  one-half  of  the  said  mill  and 
land  thereto  attached :  But  if  the  law  be 
that  Philip  H.  Burton  derived  his  title  to 
this  land  and  half  of  the  mill  and  land 
thereto  attached  by  virtue  of  the  will  of  his 
grand  father  Henry  H.  B.  Burton,  then  as 
to  the  tract  known  as  Summers',  and  the 
last  mentioned  half  of  the  mill  and  the  land 
thereto  attached,  they  found  for  the  de- 
fendants. 

Upon  this  verdict  the  court  below  rendered 
a  judgment  for  the  plaintiffs;  and  the  de- 
fendants applied  to  this  court  for  a  superse- 
deas, which  was  awarded. 

R.  T.  Daniel,  for  the  appellants,  insisted : 

1st.  That  the  special  verdict  was  too  un- 
certain and  defective  to  warrant  any  judg- 
ment thereon.  It  is  found  that  Philip  H. 
Burton  died  an  infant,  seized  of  the  prop- 
erty in  controversy,  having  derived  the 
same  from  his  father's  or   his   grand 

81  father's   will,    according  *to  the  con- 
struction   of  these  instruments.     The 

verdict  does  not  find  the  relationship  of 
the  lessors  of  the  plaintiff  to  Philip  H.  Bur- 
ton, which  will  entitle  them  to  take  under 
the  11th  section  of  the  statute  of  descents; 
but  simply  that  they  claim  under  Philip  H. 
Burton.     If  the  lessors  of  the   plaintiff  are 
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descendants  of  Henry  H.  B.  Burton's,  the 
grand  father,  brothers  or  sisters,  and  not 
of  Henry  Burton's,  the  father,  brothers  or 
sisters,  then  they  are  not  the  class  of  per- 
sons described  in  the  statute  entitled  to  take 
in  exclusion  of  the  kindred  on  the  part  of 
the  mother  of  Philip  H.  Burton  the  infant ; 
which  kindred  the  defendants  may  be;  al- 
though that  matter  is  also  omitted  from 
the  Ending  of  the  jury.  If  the  lessors  are 
not  the  persons  described  in  the  11th  section 
of  the  statute  of  descents,  then  it  is  wholly 
unimportant  whence  Philip  H.  Burton  the 
infant  intestate,  derived  the  property;  for 
it  will  go  as  if  he  had  died  an  adult,  viz : 
to  the  defendants,  supposing  them  to  be 
brethren  of  the  half  blood  ex  parte  materna, 
and  the  lessors  to  be  only  grand  uncles  and 
aunts  or  their  descendants  ex  parte  paterna. 
The  consanguinity  of  the  lessors  and  the 
defendants  should  have  been  found  by  the 
jury.  A  special  verdict  leaves  no  room  for 
presumption.  Boiling  v.  The  Mayor  of 
Petersburg,  3  Rand.  563.  No  material  fact 
can  be  supplied  by  intendment.  Tunnell  v. 
Watson,  2  Munf.  283.  And  though  a  verdict 
may  find  generally  for  either  part3%  depend- 
ent upon  a  particular  point  of  law,  and 
such  verdict  is  not  strictly  a  special  verdict, 
McMichen  v.  Amos,  4  Rand.  134,  yet  the 
facts  on  which  the  question  depends  must 
be  so  stated  as  to  enable  the  court  clearly 
to  resolve  the  question.  This  is  a  special 
verdict,  not  a  general  verdict  with  a  point 
of  law  reserved. 

2d.  That  the  special  verdict  finds  no  pos- 
session in  the  defendants.  Cropper  v.  Carl- 
ton, 6  Munf.  277. 

3d.  That  the  finding   was  defective 
92        in    awarding     *twelve-thirteenths   of 
the   property,    the     whole    being   de- 
manded, and   not    finding   as  to  the    other 
thirteenth,  or  who  held  it. 

4th.  That  under  the  true  construction  of 
the  clauses  of  the  will  of  Henry  H.  B.  Bur- 
ton, the  grand  father  of  the  infant  intes- 
tate, in  regard  to  the  estates  therein 
referred  to,  executory  limitations  are  cre- 
ated in  favor  of  the  issue  of  Henry  Burton 
the  son,  and  not  estates  tail  in  Henry  Bur- 
ton, turned  into  a  fee  by  the  statute.  The 
estate  is  given  for  life  to  Henry  Burton, 
with  remainder  over  to  others  by  name,  in 
the  event  that  Henry  Burton  did  not  by 
will  leave  the  property  to  some  of  his  issue. 
The  language  of  the  will  shows  plainly 
that  the  term  issue  is  not  used  as  indicat- 
ing persons  who  were  intended  to  take 
under  the  will  absolutely ;  but  only  as  per- 
sons among  whom  Henry  Burton  might  ex- 
ercise the  power  of  appointment  vested  in 
him  by  the  will.  That  power  he  exercised 
in  favor  of  his  son  Philip  H.  Burton,  who 
therefore  took  not  from  his  father  but  from 
his  grand  father. 

Robinson,  for  the  appellees: 

Upon  the  first  and  second  points  made 
by  the  counsel  for  the  appellants,  he  insisted 
that  the  verdict  was  not  a  special  verdict ; 
but  was  absolute  as  to  some  parts  of  the 
subject;  and  as  to  another   part  submits   a 


single  question  to  the  judgment  of  the  court. 
That  the  principle  was  similar  to  that  in 
McMichen  v.  Amos,  4  Rand.  134.  On  the 
third  point  made,  he  referred  to  1  Rob.  Pr. 
461. 

On  the  fourth  point  made  by  the  counsel 
for  the  appellants,  he  insisted,  that  although 
the  devise  was  to  Henry  Burton  for  life, 
yet  the  estate  was  given  after  his  death  to 
his  issue;  and  by  the  rule  in  Shelley's  case 
this  is  the  same  as  if  given  to  him  and  his 
issue:  2  Jarm.  on  Wills  335:  And  that 
clearly  creates  an  estate  tail.     Id.  236; 

83  2  L/omax  Dig.  225 ;  3  Lomax  *Dig.  2i>3, 
4 ;  Id.    207,   pi.  11.     That  it  was  clear 

under  these  authorities  that  Henry  Burton 
took  an  estate  tail :  And  this  was  converted 
into  a  fee  by  the  statute. 

AL/L/KN,  P.  In  the  errors  assigned  in 
the  petition  and  the  argument  of  counsel, 
an  objection  was  taken  to  the  verdict  as 
being  too  uncertain  and  defective.  The 
finding  is  a  general  one  for  the  plaintiff, 
unless  upon  a  single  point  of  law  reserved, 
the  court  should  be  of  opinion  that  the  law 
is  for  the  defendants  in  respect  to  a  por- 
tion of  the  land  claimed  in  the  declaration 
and  described  in  the  verdict.  Such  a  ver- 
dict was  held  to  be  regular  and  proper  in 
the  case  of  McMichen  v.  Amos,  4  Rand. 
134.  The  question  was  directly  presented 
in  that  case,  and  decided ;  and  the  character 
of  the  suit,  a  pauper  case  for  freedom,  in 
which  form  is  disregarded,  had  no  influence 
on  the  decision  of  this  point.  Judge  Cabell, 
in  giving  the  opinion  in  which  the  other 
judges  concurred,  says  that  such  a  verdict 
is  a  "conclusion  drawn  by  the  jury  from  the 
facts,  in  favor  of  one  or  the  other  party :  sub- 
ject, however,  to  the  opinion  of  the  court  on 
the  case  specially  stated  by  the  jury.  Such  a 
general  conclusion  for  one  party,  necessarily 
carries  with  it  the  idea  that  that  patty  must 
prevail  unless  the  law  upon  the  special  case 
referred  to  the  court,  shall  be  against  him. 
All  facts  not  found  in  the  special  case  are 
excluded  from  the  consideration  of  the  court, 
or  negatived  by  the  general  finding  in  his 
favor."  In  this  case  the  jury  has  found 
for  the  plaintiffs  if  Philip  H.  Burton  took 
under  his  father's  will,  and  for  the  defend- 
ants if  his  title  was  derived  under  his  grand 
father's  will.  The  title  of  Philip  H.  Bur- 
ton, as  derived  from  one  or  the  other  source, 
is  to  be  regarded  as  an  established  fact; 
and  it  being  further  found  that  the  said 
Philip  H.  Burton  died  an  infant,  the  ver- 
dict also  necessarily  establishes  that  the 
lessors  of  the  plaintiff   stood  in    such 

84  relation  *to  him  as  that  under  the  act 
of  descents  of  1819,  they  were  entitled 

to  succeed  to  him  if  he  took  under  the  devise 
of  his  father;  and  the  wills  of  the  grand 
father  and  father  are  both  set  forth  in  the 
verdict.  All  the  facts,  therefore,  to  enable 
the  court  to  determine  this  question,  are 
set  forth  with  precision. 

And  so  as  to  the  second  error  assigned, 
that  the  special  verdict  finds  no  possession 
in  the  defendants.  By  the  general  finding 
all  facts  necessary  to   entitle   the    plaintiff 
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to  a  verdict  are  to  be  considered  as  found, 
sobject  to  the  opinion  of  the  court  on  the 
case  specially  stated. 

As  to  the  objection  that  the  verdict  is 
defective  in  finding  for  the  plaintifiP 
twelve-thirteenths  of  the  property,  the 
whole  being  demanded  in  the  declaration, 
and  containing  no  finding  as  to  the  other 
thirteenth :  It  is  not  necessary  that  the 
plaintiff  in  ejectment  should  recover  all 
that  is  demanded  in  the  declaration.  He 
may  recover  less;  Clay  v.  White,  1  Munf. 
162;  Ablett  v.  Skinner,  1  Sideriin  229; 
Burgess'  lessee  v.  Purvis,  1  Burr.  R.  326; 
L/ewis'  lessee  v.  McFarland,  9  Cranch's  R. 
151;  and  though  where  less  is  recovered 
than  was  demanded,  the  boundaries  of  the 
part  recovered  should  be  designated,  where 
as  in  this  case,  the  verdict  was  for  an  un- 
divided interest,  no  boundaries  could  be 
designated ;  but  there  is  no  uncertainty  as 
to  the  interest  recovered.  The  sheriff  would 
under  the  execution  give  possession  of  the 
undivided  interests  recovered,  leaving  the 
defendants  in  possession  of  the  residue. 
Roe  ex  dem.  Saul  v.  Dawson,  3  Wils.  R.  49. 

On  the  merits  it  is  maintained  that  upon 
the  will  of  Henry  H.  B.  Burton  the  grand 
father,  and  under  what  it  is  argued  amounts 
to  an  appointment  to  Philip,  in  the  will  of 
Henry  the  son,  Philip  took  under  the  will 
of  his  grand  father  a  fee  simple  estate: 
The  person  taking  under  a  power,  deriv- 
ing his  estate  not  from  the  person  executing 
the  power,  but  under  the  original 
85  *devise  creating  the  power.  The 
grand  father  by  his  will  lent  the  land 
in  controversy  to  his  son  during  his  natural 
life.  The  case  referred  to  of  Williamson  v. 
l/edbetter,  2  Munf.  521,  decides  that  the  use 
of  the  word  lend  is  not  of  itself  sufficient 
to  confine  the  limitation  to  the  period  of 
the  devisee's  death.  For  whether  the  word 
lend  or  give  is  used,  an  estate  for  life  is 
vested  in  the  first  taker.  The  will  contains 
no  express  devise  to  the  heirs  or  heirs  of 
the  body,  nor  is  any  estate  given  directly  to 
the  issue :  the  issue  must  take  by  implica- 
tion. 

The  will  provides  that  if  the  son  should 
die  without  lawful  issue,  he  gave  the  lands 
to  his  grand  son,  to  him  and  his  heirs  for- 
ever. The  testator  intended  to  give  some- 
thing by  this  clause  to  the  grand  son ;  but 
the  interest  so  intended  to  be  given  was 
made  to  depend  on  the  son's  dying  without 
issue.  Taking  these  words  alone,  it  is  clear 
the  testator  intended  that  his  son  should  take 
such  an  estate  for  life  in  the  first  instance 
as  would  be  transmissible  to  his  issue;  and 
to  effectuate  that  intent,  the  words  **die 
without  issue,"  have  always  been  construed 
as  controlling  the  previous  devise  for  life, 
and  as  enlarging  the  estate  from  an  estate 
for  life  to  an  estate  tail.  The  testator, 
although  he  gave  but  a  life  estate  to 
the  son,  clearly  intended  that  the  grand 
son  should  not  take  whilst  there  was  any 
issue  of  the  son ;  and  there  being  noth- 
ing to  limit  the  devise  to  the  issue  living 
at  the  testator's  death,  the  words  must 
be  referred  to  an  indefinite  failure  of  issue. 


The  words  '^should  his  son  leave  lawful 
issue,  he  might  dispose  of  his  land  to  such 
of  his  issue  as  he  may  think  fit,"  do  not 
of  themselves  show  an  intention  to  restrict 
the  previous  words  to  a  failure  of  issue  at 
the  death  of  the  first  taker.  In  case  of  per- 
sonal property,  words  of  that  description 
may  have  been  received  as  evidence  of  an 
intention    to    restrict    the     words    **dying 

without  issue"  to  a  failure  of  issue  at 
86        *the  death ;  but  such  construction  of 

the  words  has  not  been  extended  to 
real  property,  as  it  would  defeat  the  lead- 
ing intent  to  provide  for  the  issue  so  long 
as  there  should  be  any  issue.  Blackborn 
V.  Edgley,  1  P.  Wms.  605;  Soulle  v.  Ger- 
rard,  Cro.  Eliz.  525;  King  v.  Melling,  1 
Vent.  230;  S.  C.  2  Lcvinz  58;  Atkinson  v. 
Hutchinson,  3  P.  Wms.  258;  Forth  v.  Chap- 
man, 1  P.  Wms.  663. 

That  the  power  of  disposing  to  such  of 
his  issue  as  he  should  thtnk  fit  would  not 
operate  to  restrict  the  general  words,  is 
shown,  by  the  case  of  Ball  v.  Payne,  6 
Rand.  73,  where  a  similar  power  of  dispos- 
ing amongst  or  to  either  of  the  heirs  of  the 
body,  was  contained  in  the  devise ;  but  the 
tenant  for  life  was  held  to  take  an  estate 
tail  which  by  our  statute  was  converted  into 
an  estate  in  fee  simple.  Upon  the  whole, 
it  seems  to  me  that  according  to  the  cases 
of  Bells  V.  Gillespie,  5  Rand.  273;  Broaddus 
V.  Turner,  5  Rand.  308 ;  Jiggetts  v.  Davis, 
1  L/eigh  36i3 ;  and  the  cases  there  referred  to, 
the  son  in  this  case  took  an  estate  tail  by 
implication,  which  by  the  statute  was  en- 
larged into  a  fee ;  and  that  the  estate  so 
vested  in  Henry  Burton,  passed  by  his  will 
to  his  son  Philip  H.  Burton,  who  thus  de- 
rived title  under  the  will  of  his  father,  and 
not  tinder  the  will  of  his  grand  father,  by 
the  supposed  appointment  in  the  will  of 
his  father. 

I  think  the  judgment  should  be  affirmed. 

The  other  jifdges  concurred  in  the  opinioa 
of  Allen,  J. 

Judgment  affirmed. 
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*Colvin  V.    Menefee. 

April  Term,  1854,  Richmond. 


I.  Instructions— ErroaeoiM— Effect.*— An  instrnctioB 
srlven  by  the  court,  which  upon  the  fitatement  of 
the  evidence  fflven  by  the  party  exceptinsr,  could 
not  be  injurious  to  him,  is  no  firround  for  reversinar 
the  judsrment. 


*lnstractlons— Erroneous— Effect.— Perfec  t  harmony 
of  opinion  does  not  exist  either  in  Virginia  or  West 
Virginia  in  regard  to  the  rule  of  action  of  the  court 
in  reversinsr  judgment  on  account  of  erroneous  in- 
struction; though  the  proposition  laid  down  in  the^. 
first  headnote  of  the  principal  case,  as  far  as  it  goes, 
seems  in  accord  with  great  weight  of  authority  in 
both  states. 

In  the  case  of  Wiley  v.  Givens,  6  Gratt.  277,  it  was 
held  that  where  the  instruction  given  to  the  jury 
is  erroneous,  the  appellate  court  cannot  undertake 
to  determine  that  the  verdict,  notwithstanding  the 
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3.  Deeds  of  Trust— Statute  of  Linltatlone— Case  at 
Bar.t— A  deed  of  tmst  ffiyen  to  secure  a  debt  pro- 
vides that  the  grantor  shall  hold  possession  of  the 
property  until  a  certain  day.  Before  that  day  the 
irrantor  makes  an  agreement  under  seal  with  a 
third  person,  by  which  he  asrrees  to  take  a  certain 
price  for  the  property:  and  If  the  money  with  Its 
interest  was  not  returned  within  twelve  months, 
the  affreement  was  to  stand  as  a  bill  of  sale;  and 
he  delivers  possession  of  the  property.  The  trus- 
tee who  has  had  no  notice  of  this  asreement,  takes 
l>os8e8Hion  of  the  property  and  sells  it,  within  live 
years  from  the  time  to  which  the  rrantor  was  en- 
titled to  hold  it,  and  within  five  years  of  the  time' 
which  the  affreement  crave  the  srrantor  to  return 
the  purchase  money:  but  not  within  five  years  of 
the  time  of  the  sale  and  delivery  of  the  property 
to  the  party  under  the  acrreement.  Held:  The 
title  of  the  purchaser  of  the  grantor  was  not  pro- 
tected by  the  lapse  of  time,  and  the  trustee  was 
entitled  to  take  possession  and  sell  under  the 
trust  deed. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  the  county  of  Rappahan- 
nock, brought  by  James  M.  Colvin  against 
Alexander  F.  Menefee.  The  object  of  the 
suit  was  to  recover  the  price  of  a  slave 
named  Milley,  which  had  been  sold  by 
Menefee  as  trustee  in  a  deed,  and  which 
Colvin  claimed  to  have  been   his   property. 

On  the  trial  of  the  cause  the  defendant 
asked  for  an  instruction,  which  was  given 
by   the   court;  and  the   plaintiff   excepted. 

The  bill  of  exceptions  showed,  that  by  a 
deed  bearing  date  the  5th  of   August    1837, 

erroneous  instruction,  Is  right  upon  the  evidence 
and  therefore  affirmed  the  Judgment;  but  the  judg- 
ment must  be  reversed  and  the  cause  remanded 
for  a  new  trial.  Pasley  v.  English.  10  Oratt.  24S, 
244.  seems  to  approve  this  statement  of  the  rule, 
though  the  exact  question  was  not  before  the  court 
in  that  case.  But.  in  Rea  v.  Trotter.  26  QratL  666, 
<J00.  Wiley  V.  Qivens  is  cited  and  expressly  approved 
as  laying  down  the  correct  rule|^pon  the  subject. 

On  the  other  hand,  in  the  principal  case.  Judgb 
Lee  says:  "The  party  asking  the  reversal  of  the 
judgment  on  the  score  of  an  erroneous  instruction 
on  the  trial,  must  at  least  show  that  he  has  proba- 
bly sustained  Injury  thereby."  See  also,  Preston 
v.  Harvey,  2  H.  &  M.  65. 

Again,  many  cases,  citing  the  principal  case,  hold 
it  to  be  a  settled  rule  that,  though  there  has  been 
an  erroneous  Instruction,  if  the  court  can  see  from 
the  whole  record  that  even  under  correct  instruc- 
tions a  different  verdict  could  not  have  been 
rightly  found,  or  that  the  acceptant  could  not  have 
been  prejudiced  by  the  erroneous  instruction,  it 
will  not  for  such  error  reverse  it.  See  Bell  v. 
Alexander.  21  Qratt  9:  Larue  v.  Cloud.  22  Oratt  518. 
518:  Edmunds  v.  Harper.  81  Gratt.  645;  Brighthope 
Ry.  Co.  v.  Rogers,  76  Va.  461 ;  Snouffer  v.  Hans- 
brough.  76  Va.  181;  Payne  v.  Grant,  81  Va.  178;  Moore 
V.  City  of  Richmond.  85  Va.  543,  544,  8  S.  E.  Rep.  887; 
Bernard  v.  R,.  F.  &  P.  R.  Co.,  85  Va.  794,  8  S.  E.  Rep. 
785:  Newberry  v.  Williams,  89  Va.  802,  15  S.  E. 
Rep.  866:  Richmond  Ry.,  etc.,  Co.  v.  Garthright. 
92  Va.  681,  24  S.  E.  Rep.  267;  foot-note  to  Bums  v. 
Waddill.  32  Gratt.  588.  See,  in  accord,  KIncheloe  v. 
Tracewells,  11  Gratt.  587,  609;  Hunter  v.  Jones.   6 

+See  monographic  note  on  "Deeds  of  Trust." 


William  Harmons  conveyed  to  Menefee 
certain  real  and  personal  property,  of  which 
the    slave    Milley    was   a   part,  in  trust  to 

secure  certain  debts  therein  specified ; 
88        *and  the  deed  provided  that  Harmons 

should  be  permitted  to  retain  posses- 
sion of  the  property  until  the  1st  of  August 
1839.  This  deed  was  duly  recorded  in  the 
clerk's  office  of  the  County  court  of  Madison, 
where  Harmons  then  lived  and  held  the  said 
slave  in  his  possession.  On  the  16th  of 
October  1838  Harmons  entered  into  a  writ- 
ten agreement  under  seal  with  Colvin,  by 
which  he  agreed  to  take  two  hundred  and 
fifty  dollars  for  the  slave  Milley :  And  if 
the  money  with  its  interest  was  not  returned 
to  Colvin  within  twelve  months,  the  agree- 
ment was  to  stand  as  a  bill  of  sale,  clear 
of  all  incumbrance.  This  agreement  was 
made  at  the  house  of  Colvin  in  the  county 
of  Culpeper,  at  which  time  the  slave  was 
in  the  county  of  Madison  in  the  possession 
of  Harmons  or  Milton  Kirtley,  under  a 
temporary  pledge  for  the  loan  of  money 
from  Kirtley  to  Harmons.  Within  three  or 
four  days  thereafter,  Harmons  sent  the  slave 
Milley  to  Colvin,  to  be  held  by  him  under 
the  contract  aforesaid  of  the  16th  of  October 
1838;  and  Colvin  held  possession  of  her  in 
the  county  of  Culpeper  until  the  end  of  the 
year  1842,  when  he  removed  from  Culpeper 
to  Madison  county,  and  carried  the  slave 
with  him,  and  retained  possession  of  her 
until  the  end  of  the  year  1843,  holding  and 
claiming  title  to  her  under  the  said  con- 
tract.    Some  time  in  the  year  1843  Harmons 

Rand.  541;  Western,  etc..  Co.  v.  Reynolds,  T7  Va.  174; 
Benn  v.  Hatcher.  81  Va.  25;  B.  &  O.  R.  Co.  v.  McKen- 
zie,  81  Va.  72;  R.  &  D.  R.  R.  Co.  v.  Norment,  M  Va.  167, 
4  S.  E.  Rep.  211;  Com.  v.  Lucas,  84  Va.  903.  4  S.  E.  Rep. 
695;  Wager  v.  Barbour.  84  Va.  419,  4S.  E.  Rep.  842: 
Richmond,  etc..  Co.  v.  Bailey.  92  Va.  554,  »4  S.  EL  Rep. 


In  Danville  Bank  v.  Waddill,  27  Gratt.  448,  after 
reviewing  what  is  said  In  Wiley  v.  Oivens.  and 
Rea  V.  Trotter— cite4  above  In  the  first  parairrapta 
—the  court  lays  down  the  converse  of  the  above 
proposition  as  settled  law.  saying:  "Whatever  may 
be  said  of  the  ruling  in  these  two  cases.  It  will 
not  be  disputed,  that  whenever  an  erroneous 
instruction  is  given,  or  what  is  the  same  thinr. 
a  correct  one  refused,  the  Judgment  will  be 
reversed,  unless  the  appellate  court  can  see 
from  the  whole  record,  that  even  under  correct 
instructions  a  different  verdict  could  not  have  been 
rightly  found,  or  unless  it  is  able  to  perceive  that 
the  erroneous  ruling  of  the  trying  court  could  not 
have  influenced  the  jury."  In  this  case,  the  court 
further.held  that  the  onus  is  upon  the  appellee  to 
show  that  the  error  did  not  and  could  not  affect  ttie 
merit  See,  in  accord  with  this  proposition.  Kimball 
V.  Borden,  95  Va.  207,  28  S.  E.  Rep.  207.  And  see  also, 
the  late  case  of  Jackson  v.  Com..  97  Va.  7QS,  S 
S.  E.  Rep.  547,  in  which  Judgs  Kbith.  deliverlDg- 
the  opinion  of  the  court,  said:  "All  error  is  pre- 
sumed to  be  prejudicial,  and  while  it  (the  court 
of  appeals)  has  approved  verdicts  rendered  upon 
erroneous  instructions,  it  does  so  with  great  cau- 
tion, and  only  where  it  clearly  appears  that  no  in- 
Jury  could  have  resulted  from  the  error."  This 
is  in   harmony  with  the  proposition  laid  down  in 
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removed  from  Madison  to  Culpeper  county ; 
and  some  time  in  the  year  1844.  before  the 
13th  of  March  of  that  year,  the  slave  Milley 
was  found  in  the  possession  of  Harmons  in 
Culpeper,  and  was  taken  possession  of  by 
the  <lefendant,  who  sold  her  under  the  deed 
of  trust  aforesaid,  on  that  day,  for  the 
price  of  four  hundred  and  eighty-one  dol- 
lars ;  for  the  recovery  of  which  this  suit 
was  brought.  Upon  this  state  of  facts  the 
court  on  the  motion  of  tlie  defendant  in- 
structed the  jury,  that  if  they  believed  these 
facts,  the  said  Colvin  was  to  be  regarded 
as  having  constructive  notice  of  the 
89  ♦deed  to  Menefee,  of  the  5th  of  Au- 
gust 1837;  and  that  it  was  not  neces- 
sary for  the  protection  of  Menefee 's  title  to 
have  the  said  deed  recorded  in  Culpeper  at 
alL  And  if  the  jury  should  believe  that 
the  plaintiff  held  possession  of  the  slave 
Milley  under  the  said  contract,  his  posses- 
sion, so  far  as  Menefee  was  concerned,  was 
the  same  as  the  possession  of  Harmons  up 
to  the  16th  of  October  1839;  and  that  the 
statute  of  limitations  did  not  commence  to 
run  against  the  said  Menefee  until  the  16th 
of  October  1839:  The  statute  runs  only  in 
cases  where  the  possession  is  adverse.  In 
this  case  the  possession  was  not  adverse 
until  the  expiration  of  one  year  from  the 
date  of  said  contract. 

Under  this  instruction  the  jury  found  a 
verdict  for  the  defendant,  upon  which  the 
court  rendered  a  judgment.  And  thereupon 
Colvin  applied  to  this  court  for  a  superse- 
deas,*which  was  awarded. 

DaovUle  Bank  ▼.  Waddill.  27  Oratt  448.  and.  with  ito 
converse  laid  down  in  the  last  precedinsr  paragraph, 
l»  supported  by  the  great  welsrht  of  authority  in 
Virginia. 

In  West  Virsrinia  also,  there  is  some  conflict  on 
this  question,  thonffh  the  great  majority  of  decl- 
aions  accord  with  the  weight  of  authority  in  Virginia. 

In  Strader  v.  Goff,  6  W.  Va.  364,  it  was  said:  *'When 
an  instruction  given  and  excepted  to.  is  apparently 
erroneous,  the  Judgment  must  be  reversed,  though 
it  be  not  shown  whether  it  prejudiced  the  party  who 
excepted,  or  not  Chapman  &  Co.  ▼.  Wilson  &  Co..  1 
Rob.  287.**  This  proposition  was  approved  in  Dinges 
T.  Branson.  14  W.  Va.  104. 

But  in  Beaty  v.  B.  &  O.  R.  Co.,  6  W.  Va.  386,  the 
court,  citing*  and  approving  the  principal  case,  held 
that  the  party  excepting  mast  exhibit  facts  disclos- 
ing an  error  material  to  the  issue,  and  operating  to 
his  prejudice,  and  showing  how  he  has  probably 
sustained  injury  thereby  in  order  to  have  the  Judg- 
ment reversed.  In  this  case,  since  the  court  could 
not  see  how  the  party  excepting  had  been  injured 
by  the  erroneous  instruction,  it  ref  ased  to  reverse 
the  Judgment  of  the  lower  court.  See  also,  in  ac- 
cord, Newlin  v.  Beard.  6  W.  Va.  128,  citing  the  prin- 
cipal case. 

In  Corder  ▼.  Tallwtt.  14  W.  Va.  2W,  It  was  said:  "It 
is  true,  as  shown  by  the  decisions  in  Virginia  and 
in  this  state,  that  the  court  will  not  reverse  a  Judg- 
ment, merely  because  the  court  misinstructed  the 
Jury,  when  all  ^the  facts  proven  in  the  case  are  in 
the  record,  and  it  appears  thereby  that  the  appel- 
lant could  not  have  been  injnred  by  the  misinstruc- 
tion.  See  Insurance  Company  v.  Hendren,  24  Gratt- 
536;  Coivinv.  Menefsa,  11  Oratt,  87;  Pitman  v.  Breck- 


Morson,  for  the  appellant: 


This  case  comes  upon  an  instruction  given 
by  the  court  below,  that  in  as  much  as  the 
conditional  sale  allowed  one  year  for  the  re- 
payment of  the  purchase  money  of  the 
slave,  that  this  time  is  not  to  be  taken  into 
account  in  considering  the  bar  of  the 
statute  of  limitations.  It  cannot  be  said 
that  there  was  not  a  conflict  between  the 
sale  and  the  trust  deed.  The  grantor  as- 
sumed a  power  not  given  him  by  the  deed; 
and  the  purchaser  took  in  conflict  with  it: 
And  if  this  be  so,  the  plaintiff  is  entitled 
to  recover  in  this  action.  The  adverse 
holding  which  is  contemplated  is  a  holding 
with  a  claim  of  right,  and  with  a  different 
title  from  the  other  side ;  and  where  there 
is  such  an  adverse  holding  the  statute  runs. 
Bradstreet  v.  Huntington,  5  Peters'  R.  401. 

Under  the  decisions  of  our  courts  it  is  not 
necessary  to  plead  the  statute  of  limitations 

in  an  action  of  detinue,  and  five  years' 
90        peaceable  possession  of  slaves  *gives 

title.  Newby's  adm'rs  v.  Blakey,  3 
Hen.  &  Munf.  57;  Brent  v.  Chapman,  5 
Cranch's  R.  358;  Shelby  v.  Guy,  11  Wheat. 
R.  361 ;  Elam  v.  Bass'  ex'ors,  4  Munf.  301 ; 
Garland  v.  Enos,  4  Munf.  504.  The  court 
is  also  referred  to  the  case  of  Sheppards  v. 
Turpin.  3  Gratt.  373,  the  facts  of  which 
resemble  in  a  considerable  degree  the  facts 
of  this  case. 

Robinson,  for  the  appellee: 

Here   was  a  deed   of  trust  duly  recorded, 


en  ridge.  8  Gratt.  127;  Clay  v.  Robinson,  7  W.  Va. 
360." 

In  Mason  v.  Bridge  Co.,  20  W.  Va.  224.  229,  the  prop- 
osition as  laid  down  in  Danville  Bank  v.  Waddill— 
and  set  forth  above— was  approved.  The  court  said 
at  p.  289:  "The  case  of  Dinges  v.  Branson,  14  W.  Va. 
100  (see  third  preceding  paragraph),  belongs  to  a 
class  of  cases  in  entire  harmony  with  those  cited. 
The  record  then  before  the  appellate  court  did  not 
show  that  the  instructions  if  erroneous  could  have 
affected  the  verdict;  and  the  rule  is  the  Judgment 
will  be  reversed  unless  it  affirmatively  and  clearly 
appears,  that  the  erroneous  instruction  could  not 
have  mislead  the  Jury;  the  failure  of  showing,  that 
the  exception  could  not  have  been  prejudicial,  rests 
upon  the  party,  at  whose  instance  the  erroneous 
instruction  Is  granted." 

In  accord  with  Mason  v.  Bridge  Co.,  see  also, 
Nicholas  V.  Kershner,  20  W.  Va.  253,  283;  Osborne  v. 
Francis.  38  W.  Va.  323,  18  S.  E.  Rep.  595.  both  cases 
citing  the  principal  case  as  authority.  And  see  State 
V.  Douglass,  28  W.  Va.  302. 

In  Osborne  v.  Francis,  38  W.  Va.  323,  18  S.  E. 
Rep.  595.  it  was  said:  "Hence  the  rule  has  long  been 
settled  that  when  the  court  can  clearly  see  affirm- 
atively that  the  error  has  worked  no  harm  to 
the  party  appealing  It  will  be  disregarded  (Gilmer 
V.  Hlgley.  nou.  S.  47,  3  Sup.  Ct  471);  and  the  judg- 
ment ought  not  to  be  reversed  on  the  ground  that 
the  court  below  admitted  illegal  evidence,  or  gave 
an  erroneous  Instruction  to  the  jury,  unless  it  ap- 
pears that  some  Injury  could  possibly  have  resulted 
therefrom  to  the  party  appealing  (Preston  v.  Har- 
vey, 2  Hen.  &.  M.  55) ;  for  the  appellant  must  make 
it  manifest  from  the  record  in  some  way  that  the 
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which  was  a  lien  upon  the  property  against 
all  persons  claiming*  under  the  grantor ;  and 
of  which  they  were  bound  to  take  notice. 
Colvin  then  took  no  title  at  the  time  of  his 
purchase ;  and  he  relies  upon  his  length  of 
possession  as  giving  it. 

The  possession  of  the  grantor  in  the  deed 
was  consistent  with  it ;  and  so  was  the  pos- 
session of  a  purchaser  from  him.  Rose  v. 
Burgess,  10  Leigh  186.  That  was  a  stronger 
case  than  the  present,  because  in  this  by 
the  deed  the  grantor  was  allowed  to  remain 
in  possession.  The  trustee  was  not  author- 
ized to  sell  until  August  1839;  and  he  did 
take  possession  and  sell  within  five  years 
from  that  time. 

The  possession  of  Harmons  the  grantor 
was  in  trust  for  us ;  and  no  act  of  limita- 
tions could  run  in  his  favor  against  us. 
The  possession  of  his  assignee  must  be 
viewed  in  the  same  light,  as  he  was  bound 
to  know  the  existence  of  the  trust.  And  as 
Harmons  had  the  right  of  possession  to 
August  1839  and  until  the  trustee  should 
take  possession  and  sell,  it  must  be  pre- 
sumed that  the  assignee  holds  in  the  same 
way  until  by  some  public  notorious  act  he 
sets  up  some  other  title.  If  a  grantor  in 
a  deed  may  make  a  private  sale  so  as  to  bar 
the  trustee,  then  is  it  a  very  ready  means 
to  destroy  trusts.  But  the  law  proceeds  on 
the  ground  that  a  person  claiming  under 
the  grantor  stands  in  his   position  until  he 

publicly  disavows  such  possession. 
91        *When  he  does   this,    and   is   allowed 

to  remain  in  possession  for  five  years, 
then  he  may  protect  himself  by  the  statute. 
He  is  like  one  coming  in  place  of  a  tenant ; 
for  a  grantor  or  mortgagor,  after  the  time 
for  taking  possession  under  the  deed,  is  a 
tenant  at  will.  Chambers  v.  Pleak,  6 
Dana's  R.  430.  And  like  principles  are 
announced  in  the  case  of  a  trustee  in  Hen- 
drick  V.  Robinson,  7  Dana's  R.  165. 

The  doctrine  above  stated  is  conclusive 
of  the  case,  without  reference  to  the  terms 
of  the  contract.  But  under  the  contract  the 
time  did  not  run  until  the  end  of  twelve 
months.  The  purchaser  could  not  bona 
fide  claim  title  until  that  period ;  and  with- 
out this  the  possession  did  not  vest  title. 
Kitty  V.  Fitzhugh,  4  Rand.  600.  The  in- 
struction given  was  in  fact  too  favorable 
to  the  plaintiff.  He  proved  no  adverse  pos- 
session either  before  or  after  October  1839; 
and  therefore  he  was  not  entitled  to  the 
instruction   that  there  was  adverse  posses- 

rullne:  a^aiast  bim  Ih  wronsr-  But,  tbat  belner  done, 
it  is  taken  to  be  to  his  prejudice  until  the  contrary 
is  made  to  appear,  and  it  must  appear  so  clearly  as 
to  be  beyond  all  fair  ground  of  questioning-  that  the 
error  did  not  and  could  not  with  any  reasonable 
degree  of  likelihood  have  prejudiced  the  party's 
rights.    See  Deery  v.  Cray,  5  Wall.  TO5,  807." 

The  court  then  gives  along  list  of  Virginia  and 
West  Virginia  cases  on  this  subject.  See  especially 
what  is  said  in  this  case  concerning  the  decision  in 
Wiley  V.  Givens.  6  Gratt.  277.  See  further,  on  this 
subject,  monographic  note  on  "Instructions"  ap- 
pended to  Womack  v.  Circle,  29  Gratt.  192:  2  Barton's 
Law  Pr.  (2d  Ed.)  1338-1342,  and  twtes. 


tsion  at  that  time.  It  is  said  there  was  a 
conflict  between  the  trust  deed  and  the  pur- 
chaser. But  he  must  bring  home  knowledge 
of  the  contract  to  the  trustee ;  and  there  is 
no  pretence  of  such  knowledge.  The  law 
presumes  that  the  grantor  was  acting  as  he 
was  authorized  to  do,  and  not  as  he  wa& 
not  authorized  to  do. 

The  case  of  Sheppards  v.  Turpin,  3  Gratt. 
373,  is  in  strict  conformity  to  the  principles 
which  have  been  stated.  There  the  prop- 
erty was  not  sold  by  the  grantor  in  the 
deed,  but  by  a  public  officer,  who  had  taken 
it  under  an  execution,  and  sold  it  at  public 
auction. 

Morson,  for  the  appellant,  in  reply: 

The  authorities  cited  by  the  counsel  for 
the  appellee  belong  to  a  class  of  cases  es- 
sentially different  from  that  before  the 
court.  They  relate  to  the  relation  of  land- 
.  lord  and  tenant  or  trustees.  This  is 
92  of  a  wholly  different  *character. 
Here  there  is  no  privity  between  Col- 
vin and  the  trustee.  The  title  he  takes  is 
an  adverse  title  in  its  inception.  This  was 
not  an  agreement  to  vest  the  title  at  the  end 
of  the  year  if  the  money  was  not  repaid ; 
but  it  vested  the  title  at  once,  and  only 
vested  in  Harmons  the  right  to  repurchase 
within  a  year.  Harmons  alone  had  the 
right  to  do  this:  Colvin  could  not  compel 
him  to  do  it. 

It  is  true  that  the  claim  of  title  must  be 
open  and  proved:  And  the  bill  of  exceptions 
states  that  the  possession  was  held  from 
within  three  days  of  the  day  of  sale  under 
a  claim  of  titl**.  One  of  the  canons  of  the 
law  as  to  personal  property  is,  that  posses- 
sion is  indicative  of  title;  and  here  there 
was  this  possession  with  a  conveyance  of 
the  property  by  deed.  To  constitute  an 
adversary  possession,  it  is  only  necessary 
that  it  shall  be  with  claim  of  title;  not  that 
the  title  claimed  shall  be  good.  Shanks  v. 
L/ancaster,  5  Gratt.  110.  And  with  reference 
to  the  statute  of  limitations,  courts  do  not 
enquire  when  the  rights  of  the  plaintiff 
were  acquired,  but  when  the  defendant's 
possession  accrued.  If  the  party  in  pos- 
session has  held  five  years,  that  protects 
him;  for  if  his  possession  is  tortious,  there 
must  be  some  party  entitled  to  seek  redress 
for  it. 

DANIEL,  J.  The  counsel  for  the  de- 
fendant insists,  that  though  the  instructions 
of  .the  Circuit  court  may  have  been  erro- 
neous, yet  this  court  ought  not  therefore  to 
reverse ;  in  as  much  as  the  supposed  error 
could  not  have  been  prejudicial  to  the 
plaintiff.  He  refers  to  that  provision  of  the 
deed  by  which  Harmons  is  permitted  to 
retain  possession  of  the  slave  till  the  1st 
day  of  August  1839;  and  says  that  the 
trustee  had  no  right  to  sell  under  the  deed, 
and  was  not  bound  to  institute  any  action 
to  recover  the  possession  of  the  slave,  until 

the  day   last  mentioned ;  and    that  as 
93        he  *obtained  the  possession  and  made 

the  sale  within  five  years   thereafter, 
the    possession  of  the   plaintiff  had  not,    at 
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the  date  of   the  sale,  matured  into  a  title 
to  the  slave,  or  the  proceeds  of  her  sale. 

I  do  not  think  that  this  view  of  the  case 
has  been  successfully  met. 

It  is  true  that  the  bill  of  exceptions  does 
not  purport  to  set  out  all  the  evidence  in 
the  cause ;  and  it  is  also  true,  that  it  is  not 
necessary  for  a  party  excepting^  to  instruc- 
tions to  state  any  facts  except  such  as  are 
necessary  to  present  the  precise  point  ruled 
af^ainst  him  and  excepted  to;  and  that  it 
thence  follows  that  the  action  of  the  appel- 
late court  is  properly  restricted,  (as  a  gen- 
eral proposition,)  to  the  consideration  of 
the  question  of  law  so  raised  by  the  facts, 
and  alleg^ed  by  the  party  excepting,  to  have 
been  erroneously  decided  against  him  in 
the  court  below.  Yet  I  apprehend  it  is 
equally  true  that  the  fact  thus  exhibited 
must  disclose  an  error  material  to  the  issue, 
and  operating  to  the  prejudice  of  the  party 
excepting;  that  the  party  asking  the  re- 
versal of  a  judgment  on  the  score  of  an  er- 
roneous instruction  on  the  trial,  must  at 
least,  show  that  he  had  probably  sustained 
injury  thereby. 

Now,  I  do  not  perceive  in  what  regard 
the  plaintiff  could  have  been  injured  by  the 
instructions.  The  injury,  which  he  imputes 
to  them,  is,  that  they  cut  him  off  from 
making^  a  case  on  his  five  years'  possession. 
But  the  facts  which  he  sets  out  for  the  pur- 
pose of  exhibiting  the  supposed  error  of  the 
court,  show  at  the  same  time,  that  the  fate 
of  his  case,  as  resting  on  that  foundation, 
must  have  been  the  same,  though  the  in- 
structions had  not  been  given.  For  there 
is  no  proof  that  the  trustee  had  any  notice 
of  the  transaction  between  Harmons  and 
the  plaintiff,  or  of  the  removal  of  the  slave 
from  the  county  of  Madison ;  and  Harmons 
having-,  by  the  express  terms  of  the  deed, 
a  right  to  retain  the  possession  till 
<H  the  1st  of  August  1839,  I  ♦hold  it  to 
be  clear  that  the  statute  of  limitations 
could  not  begin  to  run  against  the  trustee 
till  that  peri<^.  Joynerv.  Vincent,  4  Dev. 
A  Bat.  512. 

The  plaintiff  consequently  could  not  have 
been  prejudiced  by  the  decision  of  the  point 
ruled  against  him:  For  whether  we  refer 
the  commencement  of  the  running  of  the 
limitation  to  the  period  fixed  by  the  instruc- 
tions, on  the  16th  of  October  1839,  one  year 
after  the  date  of  the  agreement  between 
Harmons  and  Colvin,  or  to  the  1st  of  August 
1839,  the  result  is  the  same.  The  sale  by 
the  trustee  in  the  spring  of  1844  was,  in 
either  aspect,  before  he  had  lost  his  right 
to  maintain  an  action  for  the  recovery  of 
the  possession  of  the  slave.  The  plaintiff's 
own  statement  of  his  case  thus  showing 
that  his  possession  and  claim  of  title  had 
not,  by  lapse  of  time,  ripened  into  a  per- 
fect right  to  the  property,  as  against  the 
trustee,  at  the  time  of  the  sale,  his  claim, 
to  recover  the  proceeds  of  her  sale,  as 
founded  on  his  adversary  possession,  must 
consequently  have  failed,  though  the  in- 
structions had  not  been  given. 

As  this  view  of  the  case  disposes  of  it,  it 


becomes     unnecessary     to     consider    other 
questions  discussed  at  the  bar. 
I  am  for  affirming  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Judgment  affirmed. 
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^Williams  v.  Williams  &  als. 
April  Term.  1854,  Richmond. 


AdmlnlstrAtors— RIffht  to  Have  Proceeds  of  Land  Ap. 
plied  to  Debt-Case  «t  B«r.*-w,  wbo  Is  a  creditor  of 
T,  qualifies  as  bis  administrator,  and  exhausts  the 
personal  estate  in  payment  of  debts,  leaving  him- 
self still  a  creditor.  The  heirs  of  T  file  a  hill  in 
the  Conniy  court  for  the  sale  of  his  land,  and  the 
same  is  sold  upon  a  credit,  and  a  part  of  it  is  pur- 
chased by  W,  who  executes  his  Iwnd  for  the  pur- 
chase money.  W  then  llles  his  bill  in  the  Circuit 
court  to  enjoin  the  payment  of  the  purchase 
money  of  the  land  to  the  heirs,  claiming  that  he  is 
entitled  to  have  it  applied  in  satisfaction  of  his 
debL    Hkld: 


.—That  W  is  entitled  to  have 
the  proceeds  of  the  land  applied  to  the  payment 
of  his  debL 

a.  Same— Same— Eojoinlnff  Payment  of  Purchase 
Money  to  Heirs.— That  the  injunction  should  only 
sro  to  restrain  the  payment  of  the  purchase 
money  to  the  heirs  of  T;  and  should  not  restrain 
the  collection  of  the  money  by  the  County  court. 

a.  Same— Same— Same— Where  Petition  Should  Have 
Been  Filed.— Although  it  would  have  been  more 
recrular  for  W  to  connect  himself  by  petition  or 
bill,  with  the  proceedinffs  in  the  County  court,  in 
which  the  fund  had  been  realized,  yet  there  is 
no  serious  objection  to  the  mode  of  proceedincr 
adopted  by  him.  The  County  court,  instead  of 
directinff  the  money  to  be  paid  to  the  heirs,  may 
direct  it  to  be  paid  to  such  person  as  may  be 
appointed  to  receive  it  by  the  Circuit  court:  Or 
one  of  the  suits  may  be  removed  to  the  court  in 
which  the  other  is  pending. 

In  August  1847  Francis  Williams  filed  his 
bill  in  the  Circuit  court  of  Pittsylvania, 
in  which  he  charged  that  Thomas  &  Robert 
W.  Williams,  who  were  partners,  made  their 
negotiable  note  for  six  thousand  dollars, 
payable  to  John  McAlister,  which  was  en- 
dorsed by  McAlister  and  the  plaintiff  for 
the  accommodation  of  the  makers,  and  was 
discounted  for  them  by  the  Farmers  Bank 
of  Virginia  at  Danville.  That  the  note 
not  being  paid  at  maturity,  was  duly  pro- 
tested, and  was  paid  by  the  plaintiff.     That 

^Administrators-  Right  to  Have  Proceeds  of  Land 
Applied  to  Debt.-ln  the  principal  case,  it  was  held 
that  an  administrator,  who  was  also  a  creditor 
and  who  had,  out  of  the  assets  of  the  estate,  paid 
the  debts,  could  enjoin  the  payment  of  the  purchase 
money  of  the  land  to  the  heirs  and  have  it  applied 
to  the  payment  of  his  debt  This  was  practically 
followed  In  Easley  v.  Barksdale.  76  Va.  286. 

The  principal  case  is  cited  in  Saddler  v.  Kennedy. 
26  W.  Va.  642,  but  shown  not  to  be  relevant  to  tnat 
case. 

See  monosrraphic  note  on  "Executors  and  Admin- 
istrators." 
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aoon  thereafter  Robert  W.  Williams  and  Mc- 
Alister    became     insolvent,     and    Thomas 

Williams  died.  That  the  plaintiff 
%        qualified  *as  administrator  of  Thomas 

Williams,  and  had  disbursed  the 
whole  personal  estate  in  the  payment  of 
debts;  and  that  there  was  yet  due  to 
him  upon  said  note,  as  was  shown  by 
his  administration  account  which  had  been 
settled  by  commissioners  of  the  court  of 
probat,  the  sum  of  two  thousand  five  hun- 
dred and  seven ty-eig^ht  dollars  and  eight- 
four  cents  of  principal  and  one  hundred  and 
fifty-eight  dollars  and  ninety-seven  cents 
of  interest.  He  further  charged  that 
Thomas  Williams  owned  at  his  death  certain 
real  estate  which  he  specified.  That  the 
heirs  of  Williams,  with  a  full  knowledge 
that  the  personal  estate  of  their  ancestor 
was  exhausted,  and  that  a  large  balance 
was  still  due  to  the  plaintiff,  had  filed  a 
bill  in  the  County  court  of  Pittsylvania 
for  the  sale  of  the  said  real  estate ;  that 
the  same  had  been  sold  under  the  decree 
of  that  court.  That  at  that  sale  the  plain- 
tiff had  become  the  purchaser  of  one  lot  at 
the  price  of  one  hundred  and  seven  dol- 
lars, and  had  executed  his  bond  with  secu- 
rity to  the  commissioner ;  and  that  the  other 
real  estate  had  been  sold  to  Lewis  Hall, 
for  one  hundred  and  ninety -one  dollars, 
who  had  likewise  executed  his  bond  for  the 
amount  to  the  commissioner.  ^  That  the  said 
comitiissioner  had  since  died,'  and  there  was 
no  representative  of  his  estate.  That  the 
said  heirs  had  little  or  no  estate  of  their 
own;  and  notwithstanding  the  large  debt 
due  to  the  plaintiff,  they  threatened  to  en- 
force payment  of  the  purchase  money  for 
the  lot  purchased  by  him,  and  also  to  collect 
the  amount  due  from  Hall.  That  he  was 
advised  that  He  was  entitled  to  have  the 
proceeds  of  the  real  estate  of  Thomas  Wil- 
liams applied  to  the  satisfaction  of  the  debt 
due  him.  And  making  the  heirs  of  Thomas 
Williams  and  Hall  and  his  surety  parties 
defendants,  the  plaintiff  asked  that  the 
heirs  might  be  enjoined  from  collecting  the 
said    purchase   money,    and    that    Hall  and 

his  surety  might  be  enjoined  from 
97        paying  to  them ;  and  that  the  *proceeds 

of  said  real  estate  might  be  applied  in 
part  satisfaction  of  the  debt  due  to  him ;  and 
for  general  relief. 

The  injunction  was  granted :  But  on  the 
motion  of  the  defendants  without  filing  an 
answer,  the  court  dissolved  the  injunction. 
And  thereupon  the  plaintiff  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Stanard  andBouldin,  for  the  appellant. 
There  was  no  counsel  for  the  appellees. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court : 

The  court  is  of  opinion  that  the  appel- 
lant's bill  makes  out  a  good  case  for 
equitable  relief,  and  entitled  him  to  an  in- 
junction to  prevent  the  widow  and  heirs  of 
the  intestate  Thomas  Williams  from  receiv- 
ing the  purchase  money  of  his  real  estate, 
but  not  to  prevent  the  collection  of  the 
money  under  the  order  of  the  County  court. 


The  suit  in  that  court  was  instituted  before 
the  appellant's  suit  in  the  Circuit  court; 
and  the  latter  should  not  interfere  with  the 
former  suit,  except  to  prevent  the  payment 
of  the  money  to  the  widow  and  heirs  until 
the  appellant's  claim  can  be  adjudicated. 
It  would  perhaps  have  been  more  regular 
if  the  appellant,  instead  of  bringing  his 
suit  in  the  Circuit  court,  had  connected 
himself,  by  petition  or  bill,  with  the  pro- 
ceedings in  the  County  court  in  -which  the 
fund  had  been  realized.  But  the  course 
which  he  has  pursued  is  free  from  serious 
objection,  and  need  not  occasion  any  con- 
flict of  jurisdiction  between  the  two  courts; 
as  the  County  court,  instead  of  directing 
the  money  to  be  paid  to  the  widow  and 
heirs,  can  direct  it  to  be  paid  to  such  person 
as  may  be  appointed  to  receive  it  by  the 
Circuit  court.  Or  if  it  be  more  convenient 
to  have  both  suits  in  the  same  court,  that 
object  can  be  effected  by  a   removal  of  one 

of  them  into  the  court  in  which  the 
98        other  is  pending.     *Code,    ch.   174,  p. 

657.  The  court  is  therefore  of  opinion 
that  the  court  below  erred  in  dissolving  the 
injunction  in  toto,  without  plea  or  answer, 
instead  of  dissolving  it  in  part  and  over- 
ruling the  motion  as  to  the  residue,  accord- 
ing to  the  principles  above  indicated.  It 
is  therefore  decreed  and  ordered,  that  so 
much  of  the  order  of  the  court  below  as  is 
above  declared  to  be  erroneous,  be  reversed, 
and  the  residue  thereof  affirmed,  with  costs 
to  the  appellant  against  the  appellees,  who 
are  heirs  of  the  said  Thomas  Williams; 
and  the  cause  is  remanded  for  further  pro- 
ceedings. 

Decree  reversed. 


99  *B.  Staton  v.    Pittman,  SherifT. 

Pittman,  Sheriff,  v.  R.  Staton. 

April  Term,  1854,  Ricbmond. 

Cms€  At  Bar— PrAud   «^nst  Creditors.*— Judgments 

had  beea  recovered  ag-alnst  N,  and  executions  sued 
out  thereon  bad  been  returned  "no  effects.**  In 
this  state  of  things,  slaves  sold  at  public  auction 
on  a  credit  were  cried  out  to  N.  and  he  induced  T 
to  take  them  and  give  his  bond  for  the  price,  upon 
the  understanding  that  N  would  afterwards  take 
them  and  pay  T  the  price;  and  he  told  T  he  was 
Indebted  to  his  sister  R  for  washing,  mending*.  Ac, 
and  owed  her  a  good  deal  of  money,  and  he 
wished  to  give  the  slaves  to  her  as  compensation 
for  what  he  owed  her.  T  kept  the  slaves  about 
three  months,  and  then  N  paid  T  the  price  of  the 
slaves,  and  T  gave  N  a  receipt  in  the  name  of  B; 
and  a  day  or  two  afterwards  T  sent  the  slaves  to 
the  house  of  B  the  father  of  R,  where  R  then  lived, 
she  being  about  fourteen  years  old:  and  the 
slaves  and  R  both  remained  there,  she  claimlng^ 

^Fraudulent  Conveyances.— The  principal  case  is 
cited  in  Bllllngsley  v.  Clelland,  41  W.  Va.  2G8,  S3  S. 
E.  Rep.  821,  and  Burns  v.  Morrison,  36  W.  Va.  4S5w 
Ih  S.  E.  Rep.  03.  See  also,  5  Am.  &  Eng.  Enc.  Law 
(1st  Ed.)  article  Detinue  6^,  653. 

See  monographic  note  on  "Fraudulent  and  Volun- 
tary Conveyances." 
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them  as  hers,  but  it  not  appearing  that  B  set  ap 
aoy  claim  to  them.    Whilst  the  slaves  were  thus 
at  the  hoase  of  B,  the  sheriff  attempted  to  levy 
upon  them  as  the  property  of  N.  but  when  he  came 
in  siffht.  the  doors  of  the  servants'  houses  were 
shnt.    Afterwards  N  was  taken  on  a  ca,  sa.  and 
took  the  insolvent  debtors*  oath;  and  then  the 
sheriff  brouffht  separate  actions  of  detinue  against 
B  and  R  to  recover  the  slaves.    Hbld: 
I.  Same — Same.— The  arransrement  by  N  was  fraud- 
ulent as  to  his  creditors, 
a.  Same— Same.— Thoufirh  N  never  had  possession 
of  the  slaves,  yet  as  he  paid  the  purchase  money 
to  T,  they  became  the  property  of  N,  upon  which 
his  creditors  would  have  been  entitled  to  levy 
their  executions;  and  the  subsequent  transfer 
of  the  possession  to  R  without  consideration, 
and  upon  a  fraudulent  arrancrement  between 
N  and  R,  did  not  bar  the  action  of  the  sheriff  for 
the  slaves. 
a.  Same— Infants— Jodgmeat^Thouffh  R    was    an 
infant  when  the  action  was  instituted,  yet  as 
she  did  not  set  up  her  infancy  to  defeat  the 
action,  and  as  it  may  be  reasonably  inferred 
from  the  evidence  that  she  was  of  full  asre  when 
the  cause  was  heard  upon  a  demurrer  to  evi- 
dence, and  appeared  and  defended  herself  by 
counsel,  she  is  bound  by  the  judfirment 

4.  Same.— ThoufiTh  the  slaves  were  sent  to  and 
remained  on  the  premises  of  B,  yet  as  his  dausrh* 

ter   R    also    lived    there,    and   R    claimed 
100      *the  slaves,  but  it  did  not  apt>ear  that  B  ever 
claimed   them,  the  action  cannot  be  main- 
tained ag-ainst  B. 

5.  Same— Evidence— Receipts  on  Bond.— Upon  the 
trial  R,  to  prove  that  she  rave  a  valuable  consid- 
eration for  the  slaves,  introduced  a  bond  exe- 
cuted by  N  to  B,  and  assigned  by  B  to  R,  before 
JTs  purchase  of  the  slaves.  On  this  bond  there 
were  several  receipts,  the  last  of  wblcb.  for  the 
balance  of  the  bond,  was  dated  before  the  pur- 
chase of  the  slaves  by  N.  and  to  this  receipt  there 
were  four  subscribiufir  witnesses,  none  of  whom 
were  introduced  upon  the  trial.  R  haviuff 
introduced  the  bond  with  the  receipts  upon  it, 
these  receipts  were  in  evidence  for  the  benefit 
of  the  plaintiff,  without  his  callinflr  a  subscribinsr 
witness  to  prove  them.  And  it  was  for  R  to  show 
that  there  was  an  error  in  the  date  of  the 
receipt. 

Theae  were  two  actions  of  detinue  brought 
in  the  Circuit  court  of  Buckingham  county, 
one  by  Thomas  Pittman,  sheriff,  who  sued 
for  the  benefit  of  Wardsworth,  Williams  & 
Co.  against  Benjamin  Staton;  and  the 
other  by  the  same  plaintiff  for  the  same 
parties,  against  Rosetta  Staton.  The  ob- 
ject of  both  suits  was  to  recover  the  same 
two  slaves^ 

The  two  cases  were  tried  together,  and 
the  jury  found  verdicts  for  the  plaintiff, 
subject  to  demurrers  to  the  evidence  by  the 
defendants. 

It  appears  from  the  evidence  of  the  plain- 
tiff that  three  judgments  had  been  recov- 
ered against  Nicholas  Staton,  the  son  of  the 
defendant  Benjamin,  and  the  brother  of 
Rosetta  Staton,  in  September  1841,  upon 
which  executions  had  soon  after  been  issued 
and  had  been  returned  **no  effects.**  One 
of    these  was  at   the   suit   of  Wardsworth, 


Williams  &  Co.  Afterwards  in  1844,  execu- 
tions had  been  issued  against  the  body  of 
Nicholas  Staton,  upon  which  he  was  taken 
in  custody,  and  took  the  benefit  of  the  act 
for  the  relief  of  insolvent  debtors,  and  was 
discharged,  having  surrendered  a  few  tri- 
fling articles  in  his  schedule.  Previous  to 
this  last  period,  viz:  on  the  12th  of  Sep- 
tember 1842,  at  a  public  sale  made  at  Buck- 
ingham court-house,  by  W.  P.  Bocock  as 
commissioner,  the  two  slaves  in  contro- 

101  versy  were  bid  off  to  Nicholas  *Staton 
at  two  hundred  and  twenty-two  dol- 
lars; and  on  the  same  day  he  informed 
William  Tapscott  of  his  purchase  and  re- 
quested him  to  take  them,  saying  that  he 
would  afterwards  take  them  and  pay  Tap- 
scott for  them ;  and  at  the  same  time  he  told 
Tapscott  that  he  was  indebted  to  his  sister 
Rosetta  Staton  for  washing,  mending. 
&c.  and  that  he  owed  her  a  good  deal  of 
money,  and  wished  to  buy  this  woman  and 
child  and  give  them  to  her  as  compensation 
for  what  he  owed  her.  Tapscott  took  the 
negroes  and  gave  his  bond  to  Bocock  for  the 
price,  and  kept  them  about  three  months, 
when  Nicholas  Staton  paid  him  the  pur- 
chase money,  and  Tapscott  gave  a  receipt 
to  Nicholas  in  the  name  of  Rosetta  Staton ; 
and  a  day  or  two  afterwards  sent  the  slaves 
to  the  house  of  Benjamin  Staton.  The 
slaves  continued  at  the  house  of  Benjamin 
Staton,  where  Rosetta  Staton  also  lived ; 
she  being  at  the  time  of  this  purchase  b^' 
Nicholas  Staton  about  fourteen  years  old. 
At  that  time  Tapscott  considered  Nicholas 
Staton  very  good  for  the  amount  of  the 
purchase  money  of  the  slaves,  and  he  was 
always  punctual  in  every  transaction  he 
had  with  him.  After  the  slaves  went  to  the 
house  of  Benjamin  Staton,  the  sheriff  went 
there  to  levy  upon  them,  but  after  he  ar- 
rived in  sight  of  the  house,  the  doors  of  the 
out-houses  were  closed,  and  the  entry  of  the 
officer  prevented. 

The  defendants  introduced  Nicholas 
Staton  as  a  witness,  who  testified  that  he 
first  wanted  to  buy  the  slaves  for  his  sister 
Rosetta  Staton ;  that  she  authorized  him  to 
buy  them  for  her;  that  he  owed  her  a  bond, 
and  she  told  him  to  buy  them  and  she  would 
give  him  credit  for  them ;  that  he  did  so. 
and  paid  off  the  whole  bond.  That  he  owed 
Benjamin  Staton  for  the  hire  of  negroes, 
for  which  he  gave  the  bond  to  him.  That 
the  bond  was  assigned  to  Rosetta  Staton 
by  Benjamin,  before  the  negroes  were  pur- 
chased ;  and  that  the  bond  had    been 

102  paid  off  by  the   purchase   of  *the    ne- 
groes, and  a  balance  paid  in    money. 

That  he  owed  Rosetta  Staton  on  other  ac- 
counts; that  she  had  wove  for  him  and  done 
some  sewing  for  him.  He  had  never  heard 
Benjamin  Staton  claim  the  negroes;  but 
that  Rosetta  Staton  had  always  claimed 
them  as  hers,  and  still  did  so.  The  bond 
referred  to  by  the  witness  was  produced, 
and  there  was  no  question  that  it  was  gen- 
uine, and  had  been  given  for  the  hire  of 
slaves.     It   was   dated    the    1st  of  January 

1840,  and   payable  on  the   1st   of   January 

1841,  and  was   for   four   hundred   and    fifty 
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dollars.  The  assignment  by  Benjamin  to 
his  daughter  Rosetta  Staton  is  dated  the 
Ist  of  January  1842,  and  purports  to  be  a 
gift.  There  are  four  credits  on  the  bond, 
the  two  first  of  which  amount  to  two  hun- 
dred dollars,  and  are  not  dated.  The  third 
bears  date  the  7th  of  July  1842,  for  a  due 
bill  on  A.  Long  for  one  hundred  dollars; 
and  the  fourth,  purporting  to  be  the  receipt 
of  the  balance  of  the  bond  in  cash,  bears 
date  the  10th  of  August  1842,  and  is  attested 
by  four  witnesses,  none  of  whom  were  in- 
troduced on  the  trial. 

The  court  rendered  a  judgment  upon  the 
demurrer  to  evidence  against  Benjamin 
Staton,  and  in  favor  of  Rosetta  Staton; 
and  Benjamin  Staton  in  the  first  case,  and 
the  sheriff  in  the  second,  applied  to  this 
court  for  a  supersedeas,  which  was  awarded. 

Stanard  and  Bouldin,  for  Benjamin 
Staton. 

Morson,  for  the  sheriff. 
Irving,  for  Rosetta  Staton. 

I#EB^,  J.  It  id  not  to  be  questioned  that 
if  Nicholas  Staton  was  the  legal  owner  of 
the  slaves  in  controversy,  and  made  the 
transfer  to  his  sister  Rosetta  for  the  pur- 
pose of  hindering,  delaying  and  defrauding 
his    creditors,  the   transfer   was  as  to  them 

utterly  void;  and  upon  his  taking 
103      the  oath  of  an  insolvent  debtor,  *the 

sheriff  became  entitled  to  recover  the 
slaves  for  the  benefit  of  the  creditors,  from 
any  one  unlawfully  detaining  the  posses- 
sion of  them.  Upon  this  subject  the  cases 
of  Shirley  v.  L/ong,  6  Rand.  735,  and  Clough 
v.  Thompson,  7  Gratt.  26,  may  be  regarded 
as  decisive.  And  I  think  the  facts  proven 
by  the  evidence  in  these  causes,  and  the 
inferences  which  a  jury  legitimately  might 
and  should  make  from  them,  are  such  as  to 
present  a  case  which  cannot  be  satisfac- 
torily explained,  except  upon  the  hypothesis 
of  fraud  on  the  part  of  Nicholas  Staton  in 
the  transaction  in  question.  At  the  time 
of  the  sale  made  by  Commissioner  Bocock, 
he  was  much  embarrassed  with  debts,  there 
being  unsatisfied  judgments  to  a  consider- 
able amount  standing  against  him,  the  ex- 
ecutions upon  which  had  been  returned 
"no  effects."  The  slaves  are  struck  off  to 
him  as  the  highest  bidder;  but  being  un- 
willing, for  a  reason  which  we  are  at  no 
loss  to  understand,  to  complete  the  purchase 
by  giving  the  requisite  bond  in  his  own 
name,  he  gets  Tapscott  to  take  his  place  as 
ostensible  purchaser,  and  give  his  bond  to 
the  commissioner  for  the  purchase  money, 
and  receive  possession  of  the  slaves,  stat- 
ing that  he  owed  his  sister  Rosetta  for 
washing,  mending,  &c.,  and  that  he  wished 
to  give  her  the  slaves  to  compensate  her. 
That  he  could  have  given  the  bond  and  the 
security  required,  in  his  own  name,  if  he 
had  chosen,  may  be  fairly  inferred  from 
what  Tapscott  states:  for  he  says  he  re- 
garded N.  Staton  as  perfectly  good  for  the 
amount  of  the  purchase  money,  and  he  had 
always  found  him  remarkably  punctual  in 
meeting  his  engagements  with  him;  and 
no  doubt  he  would   have  been  as  willing  to 


become  his  security  if  Nicholas  Staton  had 
chosen  to  give  his  own  bond  on  the  credit 
of  the  sale,  as  he  was  to  make  himself  the 
convenient  instrument  in  the  arrangement 
which  Nicholas  Staton  preferred  to  adopt. 
Tapscott  retains  possession  for  about 

104  three  months,   and  Nicholas  *Staton 
then    pays   over   the    amount   of   the 

purchase  to  him,  taking  a  receipt  in  the 
name  of  Rosetta  Staton,  who  was  at  that 
time  about  fourteen  or  fifteen  years  of  age; 
and  in  a  day  or  two  after,  Tapscott  sends 
the  slaves  to  the  house  of  Benjamin  Staton, 
the  father  of  Rosetta,  with  whom  she  then 
lived.  Now  it  does  not  appear  whether  at 
this  time  the  credit  of  the  commissioner's 
sale  had  expired,  or  whether  Tapscott  had 
paid  for  the  negroes  or  not ;  but  from  his 
silence  on  this  point,  and  from  the  ques- 
tionable position  which  he  occupies  in  re- 
lation to  this  affair,  it  might  not  be 
unwarrantable  to  infer  that  he  had  not  then 
paid  for  the  negroes,  and  that  the  payment, 
when  made,  was  with  the  funds  provided 
by  Nicholas  Staton  himself. 

As  to  the  pretended  consideration  for  the 
transfer  of  the  slaves  by  Nicholas  Staton 
to  his  sister  Rosetta,  I  think  it  comes  in 
too  questionable  a  shape  to  afford  any  suffi- 
cient support  to  the  transaction.  She  was 
at  the  time  a  mere  child,  and  it  would  seem 
very  improbable  that  he  could  owe  her  any 
considerable  sum  for  washing  and  mending. 
He  is  introduced  as  a  witness  indeed  on  the 
part  of  the  defendant  in  the  action,  in  each 
case,  and  he  states  that  he  purchased  the 
negroes  by  the  direction  of  this  young  girl, 
and  with  them  paid  off  the  balance  of  the 
bond  which  had  been  assigned  to  her  by 
her  father.  And  though  he  does  say  that 
he  owed  her  on  other  accounts  for  personal 
services,  yet  this  is  rather  auxiliary  and 
cumulative,  and  the  stress  of  the  considera- 
tion is  placed  on  the  balance  due  on  the 
bond.  But  upon  the  demurrer  to  evidence, 
his  evidence,  so  far  as  it  conflicts  with  that 
of  the  plaintiff  in  the  action,  is,  of  course, 
to  be  disregarded;  and  if  it  were  even  to 
be  taken  into  consideration,  I  think  it  en- 
titled to  not  the  slightest  weight.  It  is 
true,  the  fairness  of  the  bond  executed  by 
Nicholas  Staton  to  his  father  for  the  hire 
of  the  watermen,  or  of  the  assignment  of 
it  by  the  father  to  Rosetta  Staton,  is 

105  not  impeached  *by  the   plaintiff,    nor 
do  I  perceive  anything  in  the  evidence 

upon  which  either  could  be  successfully  as- 
sailed. The  evidence  of  Tapscott  proves 
that  the  hiring  of  the  three  negroes  for  the 
year  1840,  was  a  real  transaction  between 
Benjamin  Staton  and  Nicholas  Staton  ;  and 
the  bond  of  the  latter,  produced  by  himself 
on  his  examination  as  a  witness,  shows  that 
it  was  given  for  the  amount  of  their  hire. 
This  bond  Benjamin  Staton  had  a  perfect 
right  to  give  to  his  daughter,  if  he  chose 
so  to  do;  nor  is  there  anyone  here  ques- 
tioning or  entitled  to  question  the  valid- 
ity of  such  a  gift.  But  when  Nicholas 
Staton  spoke  of  his  indebtedness  to  his 
sister  at  the  time  he  procured  Tapscott  to 
take  his  place    as  ostensible   purchaser   of 
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the  slaves,  and  to  hold  them  subject  to  his 
disposal,  he  made  no  allusion  to  any  bond 
held  by  Rosetta  upon  him,  but  intimated 
that  what  he  owed  her  was  for  washing, 
mending,  &c.  ;  and  upon  examining  the 
bond  produced  by  Nicholas  Staton,  it  would 
seem  that  the  balance  due  upon  it  had  been 
paid  off  in  cash,  on  the  10th  of  August 
1842,  before  the  purchase  by  Nicholas 
Staton  at  the  commissioner's  sale,  and 
some  four  months  before  he  paid  over  the 
money  to  Tapscott.  So  that  however  justly 
he  may  have  been  indebted  to  Rosetta  on 
account  of  that  bond  previously  to  the  sale, 
he  had  at  that  time  ceased  to  be  so,  having 
paid  off  the  balance,  and  no  doubt  then 
having  the  bond  in  his  own  possession. 

But  it  is  said  that  the  receipt  endorsed  on 
the  bond  is  not  proven,  and  that  although 
there  are  four  attesting  witnesses,  not  one 
was  called  to  testify  concerning  it.  But 
what  need  of  proof  on  the  part  of  the  plain- 
tiflF  in  the  action?  The  bond,  with  the 
receipt  endorsed  upon  it,  is  produced  by 
the  defendants  and  their  witness,  and  the 
plaintiff  certainly  had  the  right  to  take  it 
as  they  exhibited  it.  And  if  there  was  a 
mistake  in  the  date  of  that  receipt,  as 
106  it  is  suggested  *by  the  counsel  there 
may  be,  it  was  for  the  defendants  to 
show  it,  I  apprehend,  not  for  the  plaintiff 
to  show  there  was  none. 

I  think  the  indiciae  furnished  by  the  evi- 
dence, of  the  true  character  of  this  trans- 
action, are  such  as  fully  to  warrant  a  jury 
in  finding  that  it  was  a  fraudulent  arrange- 
ment made  by  Nicholas  Staton  for  the  pur- 
pose of  screening  the  slaves  from  the 
creditors  who  then  held  unsatisfied  judg-, 
ments  against  him,  by  holding  them  out  to 
the  world  as  the  property  of  Rosetta  Staton ; 
and  that  she  was  but  a  too  willing  instru- 
ment in  his  hands  to  effecfl  his  fraudulent 
purpose.  But  whether  a  willing  or  an  in- 
nocent instrument,  I  conceive  no  substantial 
or  valid  consideration  is  shown  for  the 
transfer  of  the  slaves  to  her,  and  that  she 
can  take  no  benefit  from  an  arrangement 
tainted  with  the  fraud  too  justly  imputed  to 
Nicholas  Staton. 

But  it  is  said  Nicholas  Staton  never  had 
title  to  these  slaves:  that  even  if  there  was 
no  debt  due  from  him  to  Rosetta,  and  the 
money  paid  to  Tapscott  for  them  was  his 
own  money  and  not  that  of  Rosetta,  still 
he  never  had  the  possession  of  the  slaves, 
because  they  were  delivered  by  the  commis- 
sioner to  Tapscott,  and  by  him  directly  to 
Rosetta  Staton ;  and  that  the  most  that  can 
be  made  of  the  case  is  that  it  is  one  of  a 
resulting  trust  in  the  slaves  for  the  benefit 
of  the  creditors,  which  they  can  only  en- 
force in  equity,  but  of  which  they  cannot 
have  the  benefit  in  an  action  at  law  for  the 
slaves  themselves,  in  the  name  of  the  sher- 
iff, for  want  of  a  sufficient  legal  title  upon 
which  to  base  such  an  action  and  recovery. 
A  purchase  alone,  it  is  argued,  of  the  slaves 
without  delivery  of  possession,  will  not 
pass  a  title  to  the  purchaser. 

This  view  in  my  judgment  cannot  be 
maintained.     As  already   intimated,  I  look 


upon  Tapscott  as  but  the  ostensible,  while 
I  regard  Nicholas  Staton   as  the   real   pur- 
chaser of  the  slaves:  and   Tapscott's 

107  possession,    if  *(as  I  think  a  not   un- 
warrantable  inference),     the     slaves 

were  actually  paid  for  with  the  money 
provided  by  Nicholas  Staton,  might  be 
regarded  as  his  possession,  so  far  as  cred- 
itors were  concerned,  subject  at  most  to 
Tapscott's  right  to  be  indemnified  against 
the  bond  which  he  had  given.  But  if  this 
were  going  too  far,  clearly  I  think  after 
Nicholas  Staton  had  paid  over  the  purchase 
money  to  Tapscott,  the  possession  of  the 
latter  during  the  interval  between  the  pay- 
ment and  the  delivery  of  the  negroes  to 
Rosetta  Staton,  was  the  possession  of  Nich- 
olas Staton,  and  whether  Tapscott  had  yet 
paid  the  amount  of  his  bond  to  the  com- 
missioner or  not,  an  execution  against 
Nicholas  Staton  might  properly  have  been 
levied  upon  the  slaves  during  that  interval 
while  yet  in  the  hands  of  Tapscott.  To  this 
Tapscott  could  not  object,  for  having  re- 
ceived the  money,  his  interest  in  the  slaves 
had  ceased  by  his  own  act  and  consent. 
Rosetta  Staton  could  have  no  right  to 
object :  the  money  paid  for  the  slaves  was 
not  hers,  and  she  had  not  yet  acquired  the 
possession  of  them.  So  that  there  was  no 
one  who  could  successfully  interpose  to  ar- 
rest a  creditor  in  the  pursuit  of  this  prop- 
erty during  that  period,  nor  could  his  right 
to  subject  it  to  his  debt  be  defeated  by  a 
subsequent  transfer,  except  upon  sufficient 
consideration,  and  untainted  by  the  fraud- 
ulent purpose  reprobated  by  the  law. 

I  am  of  opinion,  therefore,  that  the 
plaintiff  did  show  a  sufficient  right  to  re- 
cover the  slaves  for  the  benefit  of  the  cred- 
itors at  whose  suit  Nicholas  Staton  took  the 
oath  of  insolvency,  against  any  and  all  per- 
sons unlawfully  detaining  them ;  and  as 
Rosetta  Staton  claims  both  title  and  posses- 
sion, and  wholly  denies  any  right  in  the 
plaintiff,  she  is  clearly  liable  in  the  action 
against  her.  Nor  do  I  think  that  her  infancy 
at  the  time  of  suit  brought  and  plea  pleaded 
can  protect  her  from  a  judgment  against 
her  upon  the  demurrer  to  evidence.  It  is 
undoubtedly  true  that  an  infant   can- 

108  not  *appoint  an  attorney,  nor  appear 
or  plead  otherwise  than  by  guardian ; 

but  waiving  the  question  whether  the  point 
can  be  made  in  this  form,  or  whether  the 
court  must  take  notice  of  the  infancy  of 
the  defendant  whenever  and  however  it  is 
brought  to  its  knowledge,  it  is  equally*  true 
that  the  disabilit3'^  of  infancy  is  a  privilege 
personal  to  the  party,  and  which,  after  he 
attain  his  age,  he  may  well  waive  if  he 
please:  And  such  a  waiver  must  be  intended 
in  this  case.  For  taking  the  evidence  most 
strongly,  as  it  must  be  taken,  against  the 
demurrant,  it  may  be  inferred  that  at  the 
time  of  the  argument  of  the  demurrer  and 
the  rendition  of  the  judgment  in  April  1848, 
Rosetta  Staton  had  then  attained  her  full 
age,  and  as  she  then  proceeded  by  her  at- 
torney to  the  argument  of  the  demurrer 
without  making  the  objection  of  her  pre- 
vious infancy,  it  is   to   be   considered   that 
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she  waived  her  privilege,  and  sought  the 
judgment  of  the  court  upon  the  merits  of 
the  case. 

As  it  respects  Benjamin  Staton,  however, 
I  can  perceive  no  just  ground  upon  which 
he  should  be  subjected  to  a  recovery  in  the 
action  against  him.  As  I  have  already  in- 
•timated,  there  is  no  impeachment  of  the 
fairness  of  the  bond  executed  to  him  by 
Nicholas  Staton,  or  of  the  assignment  of 
the  same  by  him  to  his  daughter  Rosetta. 
He  is  not  proven  to  have  had  any  connec- 
tion whatever  with  the  purchase  of  the 
slaves,  or  with  the  transfer  of  them  to 
Rosetta.  He  has  set  up  no  claim  to  them 
in  any  form,  nor  exercised  any  act  of  own- 
ership over  them.  Nor  can  he  be  said  in 
any  just  sense  to  have  had  possession  of 
them  or  to  have  detained  them  from  the 
plaintiff.  That  he  suffered  his  daughter 
to  keep  the  slaves  that  she  claimed  as  hers, 
at  his  house  where  she  still  lived,  is  a  cir- 
cumstance too  slight  and  equivocal  of  itself 
to  charge  him  with  the  grave  responsibil- 
ities of  an  unlawful  detainer  from  the  right 
owner.  It  is  not  incompatible,  but  strictly 
consistent  with  perfect  freedom  from 
109  any  participation  *in  the  fraudulent 
arrangement  between  the  brother  and 
sister,  and  with  entire  ignorance  of  its  true 
character.  What  more  natural  than  that  a 
father  would  permit  his  young  daughter  to 
keep  slaves,  that  she  claimed  as  hers  b3' 
purchase  or  gift  from  her  brother,  upon  his 
premises  while  she  continued  a  member  of 
his  family?  He  might  be  totally  ignorant 
of  any  vice  in  the  arrangement  between 
them;  or  if  a  doubt  liad  suggested  itself,  he 
might  be  neither  able  nor  willing  to  take 
upon  himself  the  unpleasant  task  of  resolv- 
ing it.  The  circumstance  alluded  toby  the 
witness  Haskins  of  the  closing  of  the  doors 
of  the  out-houses  when  he  approached  with 
the  sheriff  for  the  purpose  of  levying  on  the 
slaves,  is  left  in  too  much  uncertainty  to 
constitute  a  sufficient  ground  on  which  to 
charge  Benjamin  Staton.  It  is  not  shown 
to  have  been  done  by  his  authority  or  with 
his  knowledge,  privity  or  consent.  It  does 
not  appear  that  he  was  even  at  home  at  the 
time.  Nothing  is  shown  by  which  he  can 
be  fairly  connected  with  it.  That  the 
premises  were  his  cannot  make  him  respon- 
sible for  what  might  be  done  upon  them 
without  his  authority;  and  for  aught  that 
appears,  this  closing  of  the  doors  might 
have  been  the  act  of  the  negroes  them- 
selves. The  plaintiff  might  have  readily 
placed  Benjamin  Staton  in  his  true  posi- 
tion by  demanding  to  know  if  the  slaves 
were  withheld  by  his  authority,  and  might 
then  treat  him  as  the  nature  of  his  response 
should  direct.  He  made  no  such  call,  how- 
ever, upon  him ;  and  under  such  circum- 
stances, to  charge  Benjamin  Staton  with 
the  consequences  of  an  illegal  detainer  of 
these  slaves,  would  be,  as  it  seems  to  me, 
to  convict  a  man  upon  bare  suspicion  of 
being  privy  to  and  participant  in  the  un- 
lawful act  of  others,  although  remaining 
passive  throughout,  or  at  most,  doing  what 
perhaps    almost  any  other   father  might  do 


in  similar  circumstances,  in  permitting  a 
child  to  keep  property  that  she 
110  claimed,  *upon  his  premises  whilst 
she  was  herself  a  member  of  hi» 
family.  The  injustice  in  this  case  would 
be  gross  and  manifest.  For  if  the  plaintiff 
in  the  action  should  enforce  his  judgment 
against  Benjamin  Staton,  by  compelling 
payment  of  the  alternative  value  and  dam- 
ages found  by  the  jury,  and  the  costs,  he 
will  be  without  indemnity  of  any  kind. 
Thus  he  is  compelled  to  pay  a  large  sum 
towards  a  debt  of  Nicholas  Staton,  for  which 
he  was  never  in  any  form  responsible,  for 
which  he  has  received  nothing  in  the  form 
of  an  equivalent,  nor  can  claim  anything 
in  the  way  of  indemnity :  and  this  for  a 
transaction  in  which  he  is  in  no  manner 
implicated,  and  without  any  proof  that  he 
has  in  any  manner  obstructed  the  plaintiff 
in  the  pursuit  of  his  remedies  against 
those  who  were  justly  responsible  to  him. 
I  am  of  opinion,  therefore,  to  reverse  the 
judgment  in  each  case ;  and  in  the  case  of 
Rosetta  Staton,  to  render  judgment  against 
her  on  the  demurrer  to  evidence,  and  in 
that  of  Benjamin  Staton,  to  render  judg- 
ment for  the  defendant. 

ALLEN  and  SAMUELS,  Js.,  concurred 
in  the  opinion  of  Lee,  J. 

DANIEL  and  MONCURE,  Js.,  concurred 
in  the  opinion  of  Lee,  J.,  as  to  Rosetta 
Staton  ;  but  they  thought  that  the  judgment 
against  Benjamin  Staton  was  correct. 

Both  judgments  reversed. 


Ill     •Hiinter  v.  Lawrence's  AdmV  &  al. 

April  Term.  1854,  Rlcbmond. 
[m  Am.  Dec.  640.1 

I.  attardlans— Power  over  Bond  of  Ward— Case  at  Bar.* 

—A  bond  executed  to  an  executor  is  transferred 
by  him  to  a?aardian  as  part  of  the  ward"*  estate. 

•Quardians— Control  over  Ward's  Bstate.— The  prin- 
cipal case  is  cited  In  Ware  v.  Ware,  88  Grate  (S74. 
apon  the  question  of  the  control  of  the  ffuardlaa 
over  his  ward's  estate. 

Same— Conversion  of  Assets— Liability.— Tbe  propo- 
sition laid  down  In  the  principal  case  that  a  guard- 
ian violates  bis  trust  wlien  he  sells  or  trannfeni 
the  property  of  his  ward  to  pay  his  own  debt,  i* 
approved  and  followed  in  Burwell  v.  Burwell,  78  Va. 
682,  citinff  the  principal  case,  and  in  Wernick  v. 
McMnrdo.  5  Rand.  90;  Miller  v.  Jeffress.  4  Qratt.  477: 
Tabb  v.  Cabell,  17  Gratt.  173;  Asberry  v.  Asbcrry.  » 
Gratt.  460.  The  principal  case  is  also  cited  and  fol- 
lowed in  Dobyns  v.  Rawley,  76  Va.  542. 

Same— Sale  of  Ward's  Property— Fraud  of  Oaardlan 
—Purchaser.— In  Mills  v.  Mills.  28  Gratt  501.  and  not^. 
it  is  said,  that  the  principle  upon  which  a  party 
dealing  with  a  fiduciary  is  held  responsible,  is,  that 
he  has  co-operated  in  the  fraud  of  the  fiduciary. 
citinfiT  Hunter  v.  iMiarence,  tl  Gratt.  ill.  The  principal 
case  is  also  cited  and  approved  in  Jones  y.  Clark.  ^ 
Gratt.  667.  and  note:  Brockenbrouffh  v.  Turner.  7» 
Va.  455,  456. 

See  monosrraphtc  note  on  "Guardian  and  Ward" 
appended  to  Barnum  v.  Frost.  17  Gratt.  898. 
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Whatever  interest  tbe  ward  has  in  the  bond  is 
subject  to  the  control  of  the  ffuardian,  who  may 
receive  the  money  due  thereon  if  voluntarily 
paid;  may  sue  for  it  in  a  common  law  court  in 
the  name  of  the  executor,  for  his  own  use  as 
guardian,  and  cannot  be  prevented  by  the  execu- 
tor: or  he  may  sell  and  transfer  the  bond. 
a.  Sane— Potyer  over  Peraonsl  Bstate.— As  a  general 
rule,  a  sruardian  has  the  lesral  title  of  tbe  ward*8 
personal  estate:  and  has  the  power  and  authority 
to  sell  it. 

3.  Sftoie— Selling  Property  to  Pay  Individual  Debts.— 
A  ffuardian  violates  his  trust  wben  be  sells  or 
transfers  tbe  property  of  his  ward  to  pay  his  own 
debt 

4.  Sane— Fraud— Effect  as  to  Innocent  Parties.— The 
fraud  of  a  gruardian  in  disposinff  of  the  property 
of  his  ward,  is  not  sufllclent  of  itself,  under  all 
circumstances,  to  invalidate  his  transactions  with 
innocent  parties. 

5.  Exccators— Fraud— Case  at  Bar.— A  bond  executed 
to  an  executor  is  transferred  by  him  to  a  ffuardian 
as  part  of  the  ward's  estate:  the  ffuardian  is  him- 
self a  legatee  for  a  large  amount  of  the  same 
testator,  and  is  guardian  of  another  legatee:  and 
he  receives  the  amount  of  these  legacies  from  the 
executor  in  bonds  and  other  evidences  of  debt. 
Upon  the  marriage  of  the  last  mentioned  legatee, 
he  transfers  to  her  husband  the  bond  belonging 
to  the  first  named  ward  In  part  discharge  of  her 
legacy,  he  being  at  the  time  in  good  circumstances 
and  his  sureties  as  guardian  being  wealthy.  The 
husband  takes  the  bond  at  par,  without  knowing 
or  suspecting  that  it  is  the  property  of  the  first 
named  ward ;  and  takes  it  without  a.hope  of  gain  or 
fear  of  loss,  but  simply  as  a  mode  of  payment  con- 
venient to  both  parties.  Years  afterwards  the 
guardian  becomes  insolvent  by  the  failure  of 
speculations  in  which  he  is  then  engaged.  Hbld: 
I.  Same— Samc^Llabllity  tff  Innocent  Party.— The 

husband,  who  received  the  bond,  is  not  respon- 
idble  to  the  ward,  whose  property  it  was,  for 
the  amount  thereof, 
a.  S«me— Sane— Same. —The  principle  upon  which  a 
party  dealing  with  a  fiduciary  is  held  responsi- 
ble, is.  that  he  has  co-operated  in  the  fraud  of 
the  fiduciary. 
*.  Same-Same-Saaie— Case    at    Bar.— A    guardian 
qualifies  in  1821.    In  182S  he  transfers  a  bond  of 
his  ward  to  a  party  wholly  innocent  of  any  partic- 
ipation   in    tbe  guardian's   fraud,   in  payment 
of   a  debt.     The    ward  comes    of  age    in    1832, 
and  takes  no  steps  to  obtain  hl^  estate  from 
112       his  guardian  until  1840,  *«rhen  the  guardian 
becomes  insolvent.    He  then  sues  the  sure- 
ties of  the  guardian,  and  recovers  from  them  the 
amount  due  to  him  from  his  guardian.    In  all  this 
time  the  sureties  bad  done  nothing  to  secure  the 
faithful  discharge  of  his  duties  by  the  guardian, 
or  to  compel  him  to  pay  over  to  the   ward   bis 
estate  after  he  came  of  age.    Hkld:  That  even  if 
the  party  who  had  received  the  bond  from  the 
guardian,  could  be  held  responsible  to  the  ward, 
he  is  not  responsible  to  the  sureties. 

George  Pottie  the  elder,  late  of  the  county 
of  l/ouisa,  died  prior  to  April  1815,  leaving 
a  widow  and  five  children  surviving  him. 
Bj  his  will,  after  Rfiving  a  few  small  leg- 
acies, he  directed  that  the  remainder  of  his 
estate,  both  real  and  personal,  should  be 
divided  between    his   widow   and    children, 


as  the  law  directs  in  cases  of  intestacy ;  and 
he  appointed  John  Thompson  of  Culpeper 
his  executor.  The  vrill  was  duly  admitted 
to  probat,  and  Thompson  qualified  as  exec- 
utor. 

Several  of  the  children  of  George  Pottie 
the  elder  were  infants,  and  in  1821  R.  S. 
Sandridge  qualified  as  the  guardian  of 
George  Pottie  the  younger,  and  Nathaniel 
Thompson,  who  had  previously  married  the 
widow,  qualified  as  the  guardian  of  Isabella 
Pottie.  On  the  28th  of  June  of  this  year 
the  executor  John  Thompson  divided  among 
the  legatees  the  sum  of  forty-five  thousand 
dollars,  Nathaniel  Thompson,  as  the  hus- 
band of  the  widow,  receiving  fifteen  thou- 
sand dollars,  and  as  guardian  of  Isabella 
Pottie,  receiving  six  thousand  dollars ;  and 
Sandridge,  as  guardian  of  George  Pottie 
the  3*ounger,  also  receiving  the  sum  of  six 
thousand  dollars. 

Although  the  receipts  given  by  these 
parties  purport  to  be  for  so  much  money, 
yet  in  fact  these  sums  were  not  paid  in 
money,  but  principally,  if  not  wholly,  in 
bonds  and  other  evidences  of  debt.  Among 
the  bonds  so  received  by  Sandridge  as 
guardian  of  George  Pottie  the  younger, 
was  one  for  five  thousand  dollars,  executed 
by  Isaac  Winston  of  Culpeper  to  John 
Thompson,  executor  of  George  Pottie, 
113  which  bore  date  on  the  *13th  of  No- 
vember 1820,  and  was  payable  on  the 
13th  of  November  1825,  with  legal  interest 
payable  semi-annually.  This  bond  was 
secured  by  a  deed  of  trust  executed  by 
Winston  and  wife  conveying  real  estate  and 
slaves,  and  was  recorded  in  the  county  of 
Culpeper.  The  executor  did  not  assign 
the  bond,  but  simply  transferred  it,  and  the 
only  endorsement  upon  it  was  one  signed 
by  the  executor,  of  the  receipt  of  interest 
upon  it  to  the  13th  of  November  1821. 

In  1822  Sandridge  died,  and  in  November 
of  that  year  Nathaniel  Thompson  was  ap- 
pointed guardian  of  George  Pottie  the 
younger.  In  1823  Sandridge's  account  as 
guardian  of  George  Pottie  was  settled  by 
commissioners,  and  returned  to  the  County 
court  of  L/Ouisa,  and  ordered  to  be  recorded. 
In, this  account  on  the  debtor  side,  there  is 
an  item  as  follows:  **1822,  Dec.  16.  To 
amount  of  Isaac  Winston's  deed  of  trust, 
returned,  $5000."  And  on  the  credit  side 
there  is  the  item,  ^'1821,  June  28.  By  Isaac 
Winston,  for  bank  stock  sold  him,  per  deed 
of  trust,  $5000."  At  the  time  this  account 
was  ordered  to  be  and  was  recorded,  John 
Hunter  was,  and  had  been  and  continued  to 
be  until  this  suit  was  brought,  clerk  of  the 
County  court  of  Louisa ;  but  the  order 
directing  the  account  to  be  recorded,  and 
the  record  of  the  account,  are  proved  to  be 
in  the  handwriting  of  a  deputy  then  in  the 
office,  who  had  since  died. 

In  1823  the  administrator  of  Sandridge 
turned  over  to  Nathaniel  Thompson,  guard- 
ian of  George  Puttie  the  younger,  the 
estate  of  his  ward  which  had  been  in  the 
hands  of  Sandridge ;  and  as  a  part  of  that 
estate  he  delivered  to  Thompson  the  bond 
of  Winston.     In  1824  Dickinson,  one  of  the 
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two  sureties  of  Nathaniel  Thompson,  hav- 
ing, as  it  is  stated  on  the  record,  sugg-ested 
his  fears  of  suffering  in  consequence  of  said 
securityship,  Thompson  waiving  the  neces- 
sity   of   a   summons,    an    order    was 

114  made   requiring   him   to    give  *other 
security,    whereupon    he  entered  into 

another  bond,  with  Garland  Thompson, 
jun.,  Charles  Thompson,  Oswold  McGehee 
and  Henry  Lawrence  as  his  sureties. 

On  the  3d  of  November  1825  John  Hunter 
married  Isabella  Pottie ;  and  they  being  on 
a  visit  to  Nathaniel  Thompson  and  his 
wife,  the  guardian  and  mother  of  Mrs. 
Hunter,  on  the  I7th  of  November  Thompson 
informed  Hunter  that  he  was  indebted  as 
guardian  to  Mrs.  Hunter  about  six  thousand 
dollars ;  that  he  held  the  bond  of  Winston 
for  five  thousand  dollars,  secured  bj'  a  deed 
of  trust ;  that  he  had  recently  seen  Winston, 
and  that  he  promised  payment  of  the  debt 
in  installments  at  short  intervals ;  and  that 
as  fast  as  Winston  paid  him  he  would  pay 
Hunter  in  part  discharge  of  what  he  owed 
as  guardian  of  Hunter's  wife.  To  this 
Hunter  replied,  that  as  Thompson  intended 
to  collect  the  debt  to  pay  him,  he  had  as 
well  pass  the  debt  to  him,  as  he  had  no 
immediate  use  for  the  money,  and  preferred 
having  it  in  safe  hands  bearing  interest. 
This  suggestion  was  adopted,  and  the 
bond  was -immediately  transferred  to  Hun- 
ter; who  held  it  for  near  twenty  years, 
receiving  the  interest  regularly  upon  it,  be- 
fore he  collected  the  principal  from  Win- 
ston. 

The  foregoing  conversation,  and  arrange- 
ment occupied  between  five  and  ten  min- 
utes; and  neither  at  that  time,  nor  before 
nor  afterwards,  was  Hunter  informed  by 
Thompson  that  he  had  received  the  bond 
from  Saudridge's  administrator,  or  that  it 
was  held  by  him  as  a  part  of  the  estate  of 
his  ward  George  Pottie  the  younger;  nor 
does  it  appear  from  any  evidence  in  the 
cause  that  Hunter  was  ever  so  informed 
until  after  the  failure  of  Thompson  in 
1840.  At  the  time  of  this  transfer  of  the 
bond  Thompson  was  in  good  credit,  and  in 
independent  circumstances,  able  to  pay  up 
what  he  owed  to  Hunter's  wife;  and  the 
sureties  in  his  bond  as  guardian  were 

115  also  in  good  circumstances;  *'and  his 
circumstances   continued    good    until 

1840,  when,  owing  to  the  failure  of  specula- 
tions in  which  he  had  engaged,  he  became 
insolvent. 

In  1832  George  Pottie  the  younger  came 
of  age;  but  he  does  not  appear  to  have 
taken  any  steps  to  collect  from  his  guard- 
ian Nathaniel  Thompson  the  moneys  of  his 
in  Thompson's  hands  until  1840,  after 
.  Thompson's  failure;  and  although  the  sure- 
ties in  the  guardian's  bond  lived  in  the 
neighborhood  of  Thompson,  and  were  well 
acquainted  with  him,  they  do  not  appear  to 
have  made  any  attempt  either  to  urge  the 
payment  by  Thompson  to  Pottie,  or  to 
obtain  their  release  from  their  liabilities 
as  Thompson's  sureties.  In  1840  Pottie 
brought  a  suit  upon  the  official  bond  of  his 
guardian,  and  obtained  a  judgment,  a  part 


of  which  was  paid  out  of  a  trust  fund  con- 
veyed by  Thompson  to  indemnify  his  sure- 
ties and  pay  his  creditors,  and  the  balance 
was  paid  by  the  administrators  of  Lawrence 
and  Garland  Thompson,  two  of  the  sureties. 
These  payments  appear  to  have  been  made 
in  1842  and  1843. 

In    1845  this  suit  was    instituied    by    the 
administrator  of  Lawrence  against  Hunter, 
to  obtain  from  him  repayment  of  the  amount 
he  had  been  compelled  to  pay  as  the  surety 
of  Thompson  as  guardian  of  George  Pottie ; 
and  subsequently  the  administrator  of  Gar- 
land Thompson  came  in  by  petition  and  was 
made   a   party   plaintiff   in  the    suit.     The 
bill,    after   stating    the   death    and    will  of 
George  Pottie  the  elder,  the  qualification  of 
Sandridge  as  the  guardian  of  George  Pottie 
the    younger,    the   transfer   to   him  by  the 
executor  of  the  bond  of  Winston,  the   qual- 
ification of  Nathaniel  Thompson  as  guard- 
ian  of  George  Pottie,  the  transfer  of   the 
bond    to  him  by  the  administrator  of  San- 
dridge, the  settlement  and  recording  of  the 
guardian    account,  the  marriage  of   Hunter 
with    Isabella    Pottie,    and    the    giving  in 
1824  of  the  new  bond   as   guardian  of 
116      George  *Pottie,    in    which    Lawrence 
became  one  of  the  sureties,  as  herein- 
before  detailed,    charged    that    about    this 
period,    Hunter  having  met  with  consider- 
able difficulty    in  obtaining  the  money  due 
to  his  wife   from   her   guardian    Nathaniel 
Thompson,    and    being    perfectly    familiar 
with  all  the  circumstances  of  the  case,  and 
knowing  that  the  bond  of  Winston   for  five 
thousand    dollars   was   the   property  of  the 
ward  George  Pottie,  and  not  the  property  of 
Thompson,    combining    fraudulently    with 
the    said   Thompson,    obtained  an    assign- 
ment by  Thompson  to  him  of  the  said  bond, 
and  received  the  same  as  pro   tan  to   a    dis- 
charge of  the  debt  due  from    Thompson    to 
him,    and  had  since  held  the  said  bond    as 
his  own  property,   and  still  held  the  same, 
unless  he  had  changed    the  debt  by  receiv- 
ing payment  of  the  said  bond.     And  it  was 
charged    expressly,    that   these    facts    were 
known    directly   to  Hunter,  because  he  was 
at  that  time,  as  he   had  been  for  years  pre- 
vious thereto,  clerk  of   the  County  court  of 
Louisa    in  which  these   facts  were    matters 
of  record,  and  much  if  not  all  the  record  in 
his  own  handwriting.     And  it  was  charged 
that    the   doubtful   condition  of  Thompson 
was   known    to   Hunter;    that   he    had    full 
knowledge    of    the    misapplication   of    the 
funds  to  the  prejudice  of  the  ward    George 
Pottie   or   the   sureties   of   Thompson,  and 
that  he  thus  obtained  payment  of  his  claim 
out    of  money  which    he  knew  could  not  be 
so  applied  without  defrauding  an   infant  or 
a  surety. 

The  bill  further  stated  the  death  of  Law- 
rence, the  action  by  George  Pottie  on  his 
guardian's  bond,  and  the  pa3^ments  made 
by  the  sureties,  and  making  Hunter  a  party 
defendant,  and  calling  upon  him  to  answer 
to  all  the  allegations  of  the  bill,  and  to 
discover  whether  he  still  had  the  bond  of 
Winston ;  prayed  that  if  he  still  had  it  he 
might  be  compelled  to  surrender  it,  and  to 
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pay    the    interest   he  had  received  upon  it; 
or  if  the  bond  had  been  paid,  that  he 

117  might  be  compelled  *to  pay  the  amount 
thereof  to  the   sureties   of  Thompson 

as  g-uardian  of  George  Pottie,  and  for  gen- 
eral relief. 

Hunter  answered  the  bill,  and  denied  ex- 
plicitly every  statement  in  the  bill,  as  to 
his  knowledge  that  the  bond  had  been 
transferred  by  the  executor  of  George  Pot- 
tie  the  elder  to  Sandridge,  or  by  San- 
dridge's  administrator  to  Nathaniel 
Thompson,  or  that  Thompson  held  it  as  a 
part  of  the  estate  of  George  Pottie  the 
younger,  or  in  any  other  manner  which 
would  have  rendered  it  improper  for 
Thompson  to  transfer  it,  or  himself  to 
receive  it,  in  part  payment  of  his  wife's 
fortune,  until  1840,  when  Thompson  unex- 
pectedly failed.  He  denied  that  Thompson 
was  in  difficulties  in  1824  when  Dickinson 
asked  for  other  security,  or  that  that  pro- 
ceeding was  prompted  by  a  fear  of  Thomp- 
son's failure.  He  denied  that  he  had  found 
any  difficulty*  in  obtaining  payment  of  his 
wife's  fortune  from  Thompson,  and  gave 
the  facts  attending  the  transfer  of  the  bond 
substantially  as  before  stated.  He  denied 
that  he  derived  from  his  position  as  clerk 
of  the  court  any  knowledge  that  the  bond 
had  been  transferred  by  Sandridge* s  admin- 
istrator to  Thompson,  or  of  its  being  in 
any  way  or  in  any  respect  the  propert3'  of 
George  Pottie.  And  he  stated  the  fact  that 
the  order  for  recording  the  settlement  and 
the  record  of  it  was  in  the  handwriting  of 
one  of  his  deputies.  He  averred  that  he 
not  only^  did  not  know  or  suspect  anything 
which  rendered  it  improper  to  receive  the 
bond,  but  that  he  could  have  had  no  motive 
to  unite  Thompson  in  a  misapplication  of 
the  bond,  because  Thompson  himself  was 
very  able  to  pay  his  wife's  fortune,  and  the 
security  in  the  guardian's  bond  was  ample; 
and  it  could  not  be  supposed  that  he  would 
combine  with  his  wife's  mere  step  father 
to  defraud  her  brother  without  the  slightest 
inducement  of  danger  or  profit  to  himself. 
The  court  below,   without   deciding 

118  whether   Hunter   *was   liable   to  paj' 
the  amount  he  had  received  upon  the 

bond,  directed  a  commissioner  of  the  court 
to  take  an  account  of  what  Hunter  had  re- 
ceived, and  also  an  account  of  what  the 
Plaintiffs  had  paid  as  sureties  of  Nathaniel 
'hompson  as  guardian  of  George  Pottie. 
This  report  was  returned,  showing  that 
Hunter  had  received  nine  thousand  eight 
hundred  and  twenty-six  dollars  and  fifty- 
seven  cents.  That  Garland  Thompson's  ad- 
ministrator had  paid  one  thousand  seven 
hundred  and  eighty  dollars  and  twenty-four 
cents;  and  Lawrence's  administrator  had 
paid  one  thousand  eight  hundred  and  twelve 
dollars  and  eighty-one  cents.  The  first  sum 
was  received  by  Hunter  prior  to  February 
22d,  1842;  and  the  payments  were  made  by 
thei  representatives  of  Garland  Thompson 
and  Lawrence  prior  to  September  2d, 
1843. 

The  cause  came '  on  to  be  finally  heard  in 
April    1848,  when  the   court   made  a  decree 


by  which  Hunter  was  directed  to  pay  to 
the  plaintiffs  respectively  the  sums  reported 
by  the  commissioner  to  have  been  paid  by 
them,  with  interest  from  the  time  the  money 
was  paid,  and  their  costs.  And  from  this 
decree  Hunter  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Morson,  for  the  appellant : 

There  1^  no  case  in  the  books  in  which  a 
party  has  been  charged  with  constructive 
fraud,  where  there  was  no  earmark  on  the 
subject  dealt  for,  upon  the  ground  of  some 
latent  equity.  In  this  case  Hunter  stands 
as  the  purchaser  of  this  bond  for  full  value, 
without  notice  of  any  equity  in  George 
Pottie.  And  on  this  question  I  refer  particu- 
larly to  the  case  of  Jones  v.  Powles,  10 
Cond.  Eng.  Ch.  R.  310.  That  was  a  case  of 
real  estate,  but  this  is  personalty;  and  if 
we  look  to  the  law  applicable  to  this  species 
of  property,  we  find  as  to  bills  of  exchange, 
the  holder   for   value    is   not  affected 

119  *even  by  crassa  negligentia ;  but  that 
actual   fraud  is  necessary.     Goodman 

V.  Harvey,  31  Eng.  C.  Lr.  R.  212. 

We  insist,  then,  that  to  subject  a  pur- 
chaser for  value  to  a  latent  equity',  there 
must  be  more  than  gross  negligence ;  there 
must  be  fraud.  This  principle  is  directly* 
applicable  to  the  subject  involved  in  this 
case;  and  in  all  the  cases  decided  in  this 
court  the  principle  of  the  decisions  is  that 
there  must  be  not  only  proof  of  a  breach  of 
trust  by  the  trustee,  but  proof  of  notice  of 
such  breach  by  the  party  dealing  with  him. 
In  other  words,  there  must  be  fraud. 
Dodson  V.  Simpson,  2  Rand.  294;  Graff  v. 
Castleman,  5  Rand.  195;  Broadus  v.  Rosson, 
3  Leigh  12;  Fisher  v.  Bassett,  9  Leigh  119; 
Pinckard  v.  Woods,  8  Gratt.  140.  The  first 
of  these  cases  can  only  be  sustained  on  the 
ground  that  the  party  dealing  with  the  exec- 
utor must  have  notice  not  onlj'  of  the  trust 
but  of  its  breach,  before  he  can  be  held 
responsible;  and  in  the  other  cases,  all 
of  them,  the  decision  is  founded  on  the 
principle  that  the  party  dealing  with  the 
trustee  was  conusant  of  his  misconduct. 

In  this  case  Mrs.  Hunter  was  entitled  to 
receive  from  the  executor  of  her  fathtr 
more  than  the  amount  of  this  bond;  and 
six  thousand  dollars  was  in  fact  paid  by 
him  to  her  guardian ;  and  this  guardian  re- 
ceived in  right  of  his  wife,  from  the  same 
executor,  fifteen  thousand  dollars;  and  these 
sums  were  received  in  bonds.  The  pre- 
sumption therefore  is,  as  the  fact  is,  that 
Hunter  had  no  notice  that  this  particular 
bond  belonged  to  George  Pottie ;  and  that 
omnis  ritae  acta.  If  then  Hunter  may  ex 
equo  et  bono  retain  this  money,  the  equities 
are  equal;  and  the  equities  being  equal 
melior  est  conditio  defendentis,  aut  possi- 
dentis. But  in  fact  the  equities  are  not 
equal.  The  assignment  of  this  bond  to 
Hunter  was  in  1825;  and  then  Thompson 
was  in  good  circumstances,  and  so  con- 
tinued until  1840,  without  any  notice 
to   Hunter    in    all     that     time    that 

120  *he   had    been    dealing    with    a  trust 
subject,  and  without  any  effort  on  the 
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part   of    Pottie    to   obtain   from  Thompson 
his  gnardian,  his  estate. 

Patton,  for  the  appellees: 

It  would  be  very  uncandid  in  me  to  at- 
tempt to  show  that  there  was  actual  fraud 
in  Mr.  Hunter,  or  even  in  Nathaniel 
Thompson,  in  this  transaction.  But  in 
making  the  transfer  of  this  bond  Thomp- 
son was  g-uilty  of  a  gross  breach  of  trust. 
It  is  true  that  this  is  not  a  suit  by  a  ward 
against  his  guardian ;  and  it  is  also  true 
that  this  attempt  to  subject  Hunter  has  not 
been  made  until  seventeen  years  after  the 
transaction  complained  of,  and  seven  years 
after  George  Pottie  came  of  age.  But  it  is 
also  true  that  in  a  much  stronger  case 
against  the  relief  sought,  this  court  held 
the  purchaser  responsible,  and  that  too  at 
the  suit  of  the  sureties  of  the  executor. 
Pinckard  v.  Woods,  8  Gratt.  140.  In  that 
case  the  delay  was  nearly  as  great.  The 
executor  was  amply  solvent  at  the  time, 
and  continued  in  good  credit  for  years. 
He  was  moreover  a  legatee  of  one  moiety 
of  the  estate,  which  owed  no  debts;  and 
the  bonds  sold  were  less  than  his  interest  in 
the  estate.  Here  it  was  not  a  sale  by  the 
guardian  to  a  bona  fide  purchaser  for  value ; 
nor  was  it  a  pledge  for  money  advanced  at 
the  time :  And  not  *  even  Hardwicke  and 
Mansfield  can  satisfy  this  court  that  there 
is  no  distinction  between  these  cases  and 
a  transfer  or  pledge  by  the  guardian  for 
the  payment  of  his  own  debt.  Hardwicke 
refers  to  the  only  principle  upon  which  a 
purchase  of  trust  property  can  be  counte- 
nance4  in  a  court  of  equity:  That  is,  that 
the  trustee  has  the  legal  title  and  power  of 
sale ;  and  a  purchaser  who  deals  with  him 
in  good  faith  is  entitled  to  presume  he  is 
exej^cising  his  power  in  good  faith.  But 
when  the  trust  property  is  not  disposed  of 
by  a  sale,  as  was  the  case  in  Pinckard  v. 
Woods,  but  to  discharge  a  debt  of  the 
121  trustee,  the  party  dealing  with  *him 
takes  upon  himself  the  burden  of 
showing  that  the  trustee  had  a  right  so  to 
deal  with  the  property. 

There  could  be  no  doubt  in  this  case  of 
Hunter's  liability,  if  the  bond  showed 
upon  its  face  that  it  belonged  to  George 
Pottie.  There  can  be  no  doubt,  after  the 
decision  of  Pinckard  v.  Woods,  that  the 
guardian  had  no  right  to  transfer  a  security 
which  was  safe,  and  leave  only  his  own 
liability.  But  further.  The  fund  was 
then  put  out  just  as  the  court  would  have 
directed  if  the  guardian  of  Pottie  had  had 
the  money  in  hand  and  had  asked  the  di- 
rections of  the  court  as  to  its  investment. 
The  court  is  referred  to  Field  v.  SchiefTelin, 
7  John.  Ch.  R.  150,  for  an  able  review  of  the 
authorities  on  this  subject. 

The  only  ground  upon  which  Hunter  can 
stand  with  any  hope  of  success,  is,  that  the 
security  had  no  earmark,  and  that  he  was 
a  purchaser  for  value  without  notice.  But 
in  the  nature  of  things  there  were  circum- 
stances which  should  have  awakened  suspi- 
cion ;  though  I  do  not  sa^'  that  it  did 
awaken  the  suspicion  of  Hunter.     Nathan- 


iel Thompson  had  been  the  guardian  of 
Mrs.  Hunter  ever  since  the  death  of  her 
father ;  and  Hunter,  as  clerk  of  the  County 
court  of  L/Ouisa,  was  bound  to  know  that 
Thompson  ought  to  have  invested  her  estate. 
When  then  Thompson  told  him  be  had  a 
bond  which  he  was  about  to  collect  for  the 
purpose  of  paying  him,  he  should  have 
known  that  he  had  been  misapplying  her 
property;  and  should  therefore  have  sus- 
pected that  he  was  about  to  misapply  Greorgc 
Pottie's.  He  knew  that  Sandridge's  ac- 
count as  guardian  of  Pottie  had  been  set- 
tled, and  recorded  in  his  office,  though  he 
had  never  examined  the  settlement ;  and 
therefore  he  might  readily  have  ascertained 
to  whom  this  bond  belonged. 

But    further.       To    entitle     himself      to 
the  defence  of  a  purchaser  for  value    with- 
out  notice,     he   must   have   acquired 

122  ♦the  legal  title.     But  neither  the  legal 
nor  equitable  title  to  this  bond  was  in 

Nathaniel  Thompson.  The  legal  title  was 
in  the  executor  of  George  Pottie  the  elder; 
and  the  equitable  title  was  in  George 
Pottie,  junior.  The  bond  was  transferred, 
not  assigned,  by  the  executor  to  Sandridge 
the  first  guardian  of  Greorge  Pottie,  junior; 
and  in  the  account  of  Sandridge  he  is 
charged  and  credited  with  the  amount. 

I  do  not  mean  to  say  that  the  guardian 
could  not  sell  the  property  of  his  ward,  even 
a  bond,  to  pay,  debts,  or  that  he  could  not 
collect  choses  in  action.  But  I  do  mean  to 
say  he  cannot  transfer  it  to  pay  his  own 
debt:  And  the  only  principle  on  which  the 
sale  is  sustained  in  any  of  these  cases,  is 
that  the  trustee  has  power  to  sell,  and  that 
the  purchaser  is  not  bound  to  enquire  fur- 
ther. In  this  case  the  guardian  had  no 
greater  power  to  dispose  of  the  bond  than 
the  slaves  of  his  ward.  Could  he  have  paid 
his  debt  to  Hunter  by  transferring  to  him 
Pottie's  slaves,  which  came  into  his  posses- 
sion in  the  same  way  that  the  bond  came? 
Would  not  the  slaves  be  still  considered 
and  held  to  be  the  slaves  of  Pottie?  Sup- 
pose that  instead  of  transferring  the  slaves 
at  a  valuation  he  had  given  a  deed  of  trust 
upon  them  to  secure  Hunter's  debt,  would 
that  have  been  valid? 

I  take  it  that   a   guardian    has    no    legal 
title  to   the  property  of   his   ward;  though 
he    has  the   legal  power  to   control,    and  as 
to  the   personal    property,    to  sell.     But   as 
I  have   before  said,    Thompson  had  neither 
the  legal  nor  equitable  title  to  this  t>ond. 
It    and   the  trust   to  secure   it,    were  given 
for   money   loaned   by    John  Thompson    as 
executor   of    Greorge     Pottie    the   elder    to 
Winston.      Mr.  Hunter  was  bound    to  know 
all    these  papers   disclosed.     They    did  not 
show    any    title    in   Nathaniel    Thompson; 
but  they  showed  that  they  were  the  property 
of  the  testator  of  his  wards:  And   Hunter 
had  no  right  to  suppose  that  the  bond 

123  came  to  *Thompson  as  his  own  prop- 
erty.    He  does  not  say   in  his  answer 

that  he  supposed  it  came  to  Thompson  in 
right  of  his  wife:  And  if  he  had  said  so, 
what  right  had  he  to  suppose  it.  I  submit 
that    when  he  saw  that    this  bond  and  deed 
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of  trust  had  been  a  part  of  the  estate  of 
Oeorg-e  Pottie  the  elder,  and  knew  that 
others  beside  himself  were  interested  in 
that  estate,  it  was  g-ross  laches  in  him  not 
to  enquire  how  Nathaniel  Thompson  ac- 
quired it.  Mr.  Hunter  excuses  himself  for 
this  neg^lect  bj  saying*  that  Thompson  was 
about  to  collect  the  mone3%  But  if  he  had 
collected  it,  he  had  no  more  right  to  pay 
the  money  than  he  had  to  transfer  the  bond: 
And  he  had  no  right  to  collect  the  bond 
because  it  was  then  put  out  as  it  ought  to 
have  been.  It  was  the  money  of  George 
Pottie  received  by  Mr.  Hunter  without  any 
authority  to  receive  it,  and  an  action  for 
money  had  and  received  mig'ht  have  been 
maintained  for  it. 

The  court  is  referred  to  American  I^ead- 
ing  Cases,  p.  300,  for  a  collection  of  the 
authorities  as  to  agents,  showing  that  the 
transfer  by  one  partner  improperly  does  not 
transfer  the  title ;  and  to  Fisher  v.  Bassett, 
9  Lei£^h  119;  in  which  the  only  objection 
was  the  sale  of  the  bonds  at  a  discount. 
Is  that  worse  than  to  dispose  of  the  whole 
subiect  to  the  trustee's  own  use? 

Robinson,  for  the  appellant,  in  reply : 

Nathaniel  Thompson  was  solvent  in  1824, 
as  is  proved  by  his  giving  security  as 
guardian,  and  by  his  deposition ;  and  by 
the  conduct  of  these  parties  in  lying  by  for 
fifteen  years  after  the  transfer  ^f  the  bond 
to  Hunter:  And  he  continued  solvent  until 
1840.  These  parties,  by  signing  the  bond, 
give  the  best  evidence  of  his  solvency  and 
trustworthiness.  Hunter  was  married  in 
1825;  and  within  a  fortnight  afterwards, 
being-  at  the  house  of  his  wife's  guardian 
and  step  father,  this  guardian,  without 
any  prompting,  tells  Hunter  what 
124  *he  proposes  to  do  to  pay  him  his 
wife's  fortune;  and  the  arrangement 
for  the  transfer  of  this  bond  is  made,  as 
detailed  in  the  evidence. 

Then  what  is  the  attitude  of  these  plain- 
tiifs?  They  say  we  vouch  for  Thompson's 
trustworthiness;  and  they  bind  themselves 
for  his  acts;  and  now  they  seek  to  subject 
a  man  for  their  relief,  who  they  admit  has 
been  guilty  of  no  fraud,  of  no  breach  of 
trust ;  and  who  never  vouched  in  any  way  for 
the  acts  of  Thompson.  But  it  is  said  the 
circumstances  should  have  excited  his  sus- 
picions, and  have  prompted  him  to  enquire 
into  the  true  ownership  of  the  bond.  We 
say  he  did  only  what  every  gentleman 
would  have  done;  even  the  most  learned 
in  the  law  either  of  this  bar  or  bench. 
And  the  question  is  whether  a  man  who 
thus  acted  is  to  be  deprived  of  this  subject 
as  having  been  guilty  of  fraud :  For  that  is 
the  only  ground  on  which  he  can  be  de- 
prived of  it- 
It  is  said  that  Thompson  was  so  in  pos- 
session of  this  subject ;  that  he  had  neither 
the  legal  or  equitable  title  to  it.  It  is  true 
that  the  executor  of  George  Pottie  the  elder 
owned  the  bond  at  one  time ;  but  he  had 
parted  with  it.  A  creditor  of  the  testator 
could  not  have  followed  it  in  the  purchaser's 
hands.     Whale  v.  Booth,   26  Eng.  C.    Lr.  R. 


210.  The  executor  had  a  right  to  transfer 
the  bond  and  did  transfer  it  in  a  regular 
and  proper  manner.  He  could  not  be  ex- 
pected to  assign  it  so  as  to  bind  himself; 
and  he  could  not  bind  the  estate.  The  de- 
livery to  Sandridge  passed  the  property  in 
the  bond  to  him ;  and  the  delivery  by  his 
administrator  passed  it  to  Thompson.  1 
Lomax  on  Kx'ors  276;  Bwing  v.  Ewing,  2 
Leigh  337.  If  the  bond  had  gotten  out  of 
his  possession,  detinue  or  trover  might 
have  been  maintained  by  Thompson  for  its 
recovery.  It  is  true  a  transferee  could  not 
sue  upon  it  in  his  own  name.  And  so  in 
England  now  neither  an  assignee  nor  trans- 
feree   could    sue    in    his  own     name. 

125  But  *a  court   of  law  recognizes    his 
right   and    will  not  permit  that  right 

to  be  defeated  by  the  assignor.  Welch  v. 
Mandeville,  1  Wheat.  R.  233;  Heath  v. 
Hall,  4  Taunt.  R.  326;  Kimball  v.  Hunting- 
ton, 10  Wend.  R.  675;  Wilson  v.  Coupland, 
7  Eng.  C.  Lr.  R.  77. 

It  is  argued  that  this  bond  was  appro- 
priated as  the  property  of  the  ward  George 
Pottie,  and  in  that  character  went  into  the 
hands  of  Thompson.  To  the  extent  that  the 
ward  had  a  right  to  this  bond  the  guardian 
had  absolute  control  over  it.  Field  v. 
Schieflfelin,  7  John.  Ch.  R.  150.  The  doc- 
trine of  this  case  was  recognized  by  this 
court  in  the  case  of  The  Bank  of  Va.  v. 
Craig,  6  Leigh  399.  In  this  last  case  the 
subject  was  bank  stock ;  and  if  the  power 
of  control  and  sale  exists  as  to  bank  stock, 
it  must  exist  as  to  state  stock  or  debt ;  and 
if  so  as  to  state  debts,  it  must  equally  exist 
as  to  the  debts  of  individuals. 

In  this  case  there  is  no  question  that 
whatever  passed  by  the  transfer  of  the  bond 
to  Sandridge  passed  to  Thompson  by  the 
transfer  to  him.  He  might  have  sued 
upon  it  in  the  name  of  the  executor  of 
George  Pottie  the  elder,  and  could  not  have 
been  hindered  by  that  executor  from  prose- 
cuting that  suit  and  collecting  the  money. 
And  as  we  have  seen  that  the  guardian  has 
the  right  to  dispose  of  the  ward's  estate 
for  value,  the  assignee  for  value  is  entitled 
to  the  protection  extended  to  a  purchaser 
for  value  without  notice;  and  Jones  v. 
Poules,  10  Cond.  Eng.  Ch.  R.  310,   applies. 

The  facts  in  this  case  abundantly  show 
that  Hunter  could  have  no  reasonable 
ground  of  suspicion  that  Thompson  was 
dealing  improperly  with  a  trust  subject. 
And  as  in  The  Bank  of  Va.  v.  Craig,  there 
was  no  mala  fide^  and  no  motive  of  gain. 
He  had  Thompson  and  his  sureties,  who 
were  of  undoubted  credit,  bound  to  him.  He 
might  lose,  but  could  not  possibly  gain.  If 
he  had  not  taken  the  bond  he  would  have 
proceeded  at  once  against  them.     But 

126  these   plaintiffs   *having    delayed   to 
question    the    transfer  of  the  bond  to 

him  for  much  more  than  ten  years,  the 
sureties  are  now  protected  by  the  statute  of 
limitations. 

As  these  plaintiffs  insist  upon  the  en- 
forcement of  the  strict  rules  of  law,  they 
must  be  bound  by  it.  In  Mead  v.  Ld. 
Orrer3'',   3  Atk.  R.    235,  the  lord  chancellor 
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said  he  did  not  knovr  any  instance  where  an 
assignment  has  been  made  by  an  executor 
for  a  valuable  consideration,  that  it  had 
been  set  aside  unless  some  fraud  appeared 
between  the  executor  and  assig-nee.  And 
to  this  effect  was  Ewer  v.  Corbet,  2  P. 
Wms.  148.  The  plaintiffs  must  therefore 
prove  the  fraud.  The  bill  is  indeed  sweep- 
ing in  its  charges.  But  they  are  all  denied 
in  the  answer  and  disproved  by  the  evidence. 

It  is  said  that  this  bond  was  in  fact  the 
property  of  George  Pottie,  junior.  Be  it 
so.  But  do  they  show  collusion  between 
Hunter  and  the  guardian?  That  is  dis- 
proved. Did  he  have  either  means  of  know- 
ing or  reason  to  suspect  that  it  was  the 
property  of  George  Pottie,  junior?  The 
only  fact  from  which  this  suspicion  could 
have  arisen  is,  that  Thompson  transferred 
this  bond  to  pay  his  own  debt.  The  argu- 
ment is  that  Hunter  must  know  what  the 
bond  and  deed  showed ;  and  then  he  must 
know  all  that  he  might  have  known.  This 
argument  has  been  tried  before ;  Williams 
V.  Nixon,  17  Eng.  Ch.  R.  473;  and  was 
repudiated  by  Lord  Langdale.  The  bond 
shows  that  it  was  given  to  the  executor  of 
George  Pottie  the  elder.  The  deed  shows 
no  more.  And  the  proofs  are  that  Thomp- 
son received  in  bonds  from  this  executor 
fifteen  thousand  dollars  in  right  of  his 
wife,  and  six  thousand  dollars  as  guardian 
of  Mrs.  Hunter.  It  is  said  Hunter  does  not 
say  he  supposed  the  bond  to  have  been 
taken  as  a  part  of  his  wife's  fortune.  He 
sa3's  he  supposed  it  was  Thompson's;  and 
as  he  must  have  known  that  Thompson  had 
received  from  the  executor  twenty-one 
thousand  dollars  in  bonds,  he  might 
127  therefore  *well  believe,  when  he  saw 
Thompson  treating  this  bond  as  his 
own,  that  it  was  his  own  in  fact. 

The  whole  question  then  is,  whether  the 
transfer  of  the  bond  by  Thompson  in  pay- 
ment of  a  debt  of  his  own  is  of  itself  suffi- 
cient to  subject  Hunter,  however  innocent 
he  ma3'  be  of  any  participation  or  knowl- 
edge or  suspicion  of  Thompson's  breach  of 
trust.  On  this  question  I  refer  the  court  to 
Rayner  v.  Pearsal,  3  John.  Ch.  R.  378; 
Petrie  v.  Clark,  11  Serg.  &  Rawle  377; 
Nugent  V.  Gifford,  1  Atk.  R.  463;  Bedford 
V.  Woodham,  4  Ves.  R.  40,  in  note.  These 
cases  show  that  the  transfer  of  a  bond  in 
payment  of  a  private  debt  of  an  executor 
or  guardian  is  not  fraud,  unless  it  is  shown 
affirmatively  that  the  transferee  knew  it 
was  a  trust  subject.  A^d  this  doctrine 
has  been  recognized  by  this  court  in  the 
case  of  Dodson  v.  Simpson,  2  Rand.  294. 
And  the  explanation  of  those  cases  in  which 
such  an  assignment  has  been  held  invalid, 
is  that  such  assignment  was  only  important 
when  it  showed  a  knowledge  on  the  part  of 
the  assignee,  that  the  character  in  which 
the  assignor  held  it  did  not  authorize  him 
to  use  it  as  he  did.  Scott  v.  Tj^ler,  referred 
to  in  McLfeod  v.  Drummond,  14  Ves.  R.  353. 
In  the  cases  in  this  court  where  such  an 
assignment  was  held  invalid,  there  were 
circumstances  which  brought  home  knowl- 
edge to  the  assignee,  or  should    have  satis- 


fied him  that  the  trustee  was  dealing 
,  improperly  with  a  trust  subject :  and  in  all 
of  them  he  knew  positively  that  the  subject 
dealt  with  was  a  trust  subject.  Such 
were  the  cases  of  Graff  v.  Castleman,  S 
Rand.  195;  Broadus  v.  Rosson,  3  Leigh  12; 
Fisher  v.  Bassett,  9  Leigh  119;  and  Pinck- 
ard  V.  Woods,  8  Gratt.  140.  In  this  last 
important  particular  these  cases  are  broadly 
distinguishable  from  the  case  now  before 
the  court. 

It  is  asked  whether  if  Thompson,  instead 

of  transferring    this  bond,    had  transferred 

Pottie' 8  slaves,  or    made    a   deed  of    trust 

upon    them     to    secure    his    debt    to 

128  *Hunter,  it  would    have    been    valid. 
Such    a   conveyance   from   its  nature 

would  convey  the  slaves  of  some  person  ;  if 
his  own  it  would  be  decisive  to  show  he 
could  not  convey  the  slaves  of  his  ward;  if 
on  the  face  of  the  deed  he  conveyed  the 
slaves  of  Pottie,  this  would  bring  home 
knowledge  to  the  grantee  and  would  not 
be  allowed.  A  guardian,  believing  it  to  be 
for  the  interest  of  his  ward,  sells  his  slave. 
Under  such  a  sale  the  purchaser  for  value 
takes  the  legal  title,  and  will  be  protected. 
Then  suppose  Thompson  had  sold  Pottie's 
slaves  as  his  own  to  Hunter:  Hunter  would 
have  taken  the  legal  title ;  and  if  he  bought 
them  without  knowledge  that  they  were 
the  slaves  of  Pottie,  he  would  hold  them 
against  all  claimants.  It  may  be  difficult 
to  sell  and  buy  such  a  subject  without 
knowledge ;  and  if  there  were  circumstances 
which  should  have  led  the  purchaser  to  sus- 
pect a  misapplication  of  the  ward's  estate, 
of  course  the  title  would  fail.  But  this  is 
the  only  distinction  between  slaves  and 
bonds. 

Then  here  are  two  innocent  parties,  one 
of  which  must  suffer;  and  the  question  is, 
which  of  them?  We  say  the  sureties. 
They  undertake  for  the  guardian  and  vouch 
for  his  trustworthiness.  They  are  the  se- 
curity which  the  law  has  provided  for  the 
ward.  The  guardian  having  power  to  trans- 
fer the  bond ;  and  this  having  been  done  so 
as  to  pass  the  title,  it  then  becomes  a  ques- 
tion of  equity ;  and  every  man's  moral  sense 
will  say  that  it  is  not  unconscientious  for 
Hunter  to  retain  this  money. 

The  principle  of  substitution  cannot  be 
extended  further  in  such  cases  as  this,  than 
where  there  has  been  fraud  on  the  part  of 
the  purchaser.  Sureties  maj'  be  expected 
to  exercise  some  supervision  over  the  guard- 
ian, and  may  be  relieved  by  applying 
for  further  security.  But  the  assignee  is 
without  redress.  At  all  events,  there  is 
nothing  in  this  case  to  induce  the  court  to 
extend    the    principle    of    the    cases 

129  already   decided;  and  *the   laches   of 
the   plaintiffs    should    forbid     relief. 

Portlock  V.  Gardner,  23  Eng.  Ch.  R.  594; 
McLeod  V.  Brummond,  14  Ves.  R.  353,  17  Id. 
153;  Ray  v.  Ray,  Coop.  Ch.  R.  264.  '♦  is 
not  material  in  this  aspect  of  the  •  .Kse 
whether  the  lapse  of  time  or  the  stall  Is 
pleaded  or  relied  on  in  the  answer.  '1 
are  different  rules  on  this  subject  in  d 
ent    classes    of    cases.     In  some  it  mti   .  be 
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relied  on;  in  others  this  is  unnecessary; 
and  these  cases  of  implied  trust  belong-  to 
the  latter  class.  It  is  argued  that  Pottie 
might  have  maintained  an  action  for  money 
had  and  received,  if  it  had  not  been  barred 
by  the  statute.  If  Pottie  was  barred  by  the 
statute,  how  can  these  sureties  be  substi- 
tuted to  his  rights?  If  he  is  barred,  they 
are  barred.  And  if  such  an  action  could 
have  been  maintained,  then  that  is  con- 
clusive against  this  bill. 

SAMUKI^S,  J.  Nathaniel  Thompson,  as 
guardian,  was  in  possession  of  Winston's 
bond,  as  part  of  the  estate  of  George  Pottie 
his  ward.  Whatever  interest  the  ward  had 
therein  was  subject  to  the  guardian's  con- 
trol ;  he  might  have  received  the  money 
due  thereon  if  voluntarily  paid;  he  might 
have  sued  for  it  in  a  common  law  court  in 
the  name  of  John  Thompson,  executor  of 
George  Pottie  the  obligee,  but  for  his  own 
use  as  guardian ;  and  the  nominal  plaintiif 
would  have  had  no  power  to  prevent  the 
prosecution  of  the  suit,  or  to  prevent  the 
-collection  of  the  money  for  the  use  of 
the  guardian ;  or  he  might  have  sold  and 
transferred  the  bond.  But  in  any  exercise 
of  his  authority  the  guardian  must,  at  his 
peril,  have  acted  with  proper  discretion,  in 
reference  to  the  ward's  interest.  It  is  for 
the  benefit  of  the  ward  himself  that  the 
guardian  should,  if  possible,  be  regarded 
as  having  the  legal  title  to  the  ward's  per- 
sonal estate.  That  title  may  be  essential  to 
the    protection  of  the   property    itself;  the 

guardian  is  responsible  for  its  safe 
130      keeping,    and   it  ^would  be  unjust  to 

deny  him  the  means  which  may  be 
the  only  effective  means  of  discharging  his 
duty.  In  Garland  v.  Richeson,  4  Rand. 
206,  it  was  held  that  an  assignee  of  a  bond 
acquired  no  legal  title  to  the  debt ;  and  it 
follows  a  fortiori  that  a  mere  transferee 
acquires  no  legal  title.  Yet  we  have  seen 
that  the  transferee  may  in  a  common  law 
court  recover  the  money ;  and  that  the  sup- 
posed holder  of  the  legal  title  cannot  inter- 
fere to  prevent  such  collection.  It  is  obvious 
that  John  Thompson,  the  holder  of  the  legal 
title,  and  the  obligee  in  this  bond,  could 
not  recover  the  money  due  if  the  holder  sued 
for  his  own  use,  or  the  bond  itself  in  det- 
inue, or  its  value  in  trover.  It  is  difficult 
to  understand  a  legal  title  thus  shorn  of 
the  rights  usually  conferred  thereby.  It  is 
enough,  however,  for  the  purposes  of  this 
case,  to  decide  that  Nathaniel  Thompson 
the  guardian  was  invested  with  such  title 
as  was  the  subject  of  sale ;  whether  legal 
or  equitable;  or  partly  legal  and  partly 
equitable ;  or  equitable  in  form,  but  legal 
in  effect. 

The  interest  of  the  ward  requires  that 
his  guardian  should  have  the  power  to  sell 
his  personal  estate.  Under  certain  circum- 
stances, readily  conceived,  an  immediate 
expenditure  of  money  might  be  indispen- 
sable to  protect  the  estate  against  loss ;  the 
guardian  might  find  that  the  best  mode, 
or  only  mode,  of  raising  the  money,  was 
by  a  sale  of  bonds  belonging   to  the  ward's 


estate.  Under  such  circumstances,  a  delay 
for  collection  might  be  injurious  or  even 
ruinous  to  the  ward's  fortune.  It  is  no 
valid  objection  to  allowing  the  guardian 
this  power,  to  say,  it  may  be  abused :  Every 
power,  however  necessary,  may  be  abused. 
The  objection  would  apply  to  every  case  in 
which  one  party  is  entrusted  with  the  prop- 
erty of  another.  This  power  is  justified  by 
the  reason  and  fitness  of  things,  and  is 
moreover  well  sustained  by  authority. 

In  Truss  v.  Old,  6  Rand.  556,  Judge 

131  Green,  speaking  *of  guardians,  says, 
**their   authority    is   coupled   with   a 

legal  interest,  and  is  not  barely  in  office." 
*'It  is  an  interest  like  that  of  a  trustee  for 
the  separate  use  of  a  married  woman,  an 
executor  in,  trust,  or  an  administrator  of  an 
estate  of  which  there  is  no  surplus  after  the 
payment  of  debts;  all  of  whom  have  a  legal 
without  any  beneficial  interest."  Judf^e 
Green  expresses  the  further  opinion  that 
the  guardian  has  power  to  sell  his  ward's 
personal  estate. 

In  Bank  of  Virginia  v.  Craig,  6  Leigh 
399,  426,  Judge  Carr  sa3%,  **The  power  and 
legal  title  of  Fox  (the  guardian)  to  dispose 
of  the  stock  (the  ward's  property),  is  proved 
by  many  cases."  And  in  this  opinion 
Judges  Brockenbrough  and  Cabell  con- 
curred. In  the  same  case,  p.  428,  Judge 
Tucker  says,  **It  is  conceded  also,  that,  as 
a  general  rule,  a  guardian  has  power  to 
dispose  of  the  personal  estate  of  his  ward ; 
and  though  personally  responsible  for  so 
doing,  the  vendee  to  whom  he  sells  is  not 
responsible  if  he  has  dealt  fairly  and  justly » 
and  without  notice  of  any  fraudulent  in- 
tent." 

In  Field  v.  Schieffelin,  7  John.  Ch.  R. 
150,  Chancellor  Kent  considers  the  question 
of  a  guardian's  power  to  sell  his  ward's 
personal  estate;  and  comes  to  a  like  con- 
clusion with  our  own  courts. 

Holding  then  on  the  general  question, 
that  the  guardian  in  this  case  had  the  power 
to  sell,  the  question  recurs,  did  he  exercise 
his  power  within  the  limits  and  for  the 
purposes  prescribed  by  law?  The  answer  is 
plain,  that  he  did  not;  he  used  his  power 
for  his  own  individual  benefit,  by  appro- 
priating the  ward's  property  to  ,pay  his 
(the  guardian's)  own  debt.  This  was  a 
breach  of  trust,  a  fraud  upon  his  ward. 
So  far  as  the  case  of  the  appellees  depends 
upon  the  conduct  of  Thompson  the  guard- 
ian, it  is  fully  made  out. 

A  recovery,  however,  cannot  be  had 

132  against     Hunter,     *without    showing 
his    liability :  The    mere   fraud  of  the 

guardian  is  not  sufficient  of  itself,  under 
all  circumstances,  to  invalidate  his  trans- 
actions with  innocent  parties.  In  this  case 
Hunter  took  the  bond  on  Winston  of  Thomp- 
son, who  concealed  the  right  in  which  he 
held  it,  and  passed  it  off  as  his  own  prop- 
erty: It  was  taken  at  par,  in  part  payment 
of  a  debt,  which  was  amply  secured. 
Hunter  was  not  induced,  b3'  anj'  hope  of 
profit  or  fear  of  loss,  to  take  the  transfer. 
His  only  purpose  was  to  receive  a  debt 
justly  due,  by  a  mode  of  payment  convenient 
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to    both    parties.     In   the   argument  of  the 
case  here  it  was  properly  conceded   by   the 
appellees'  counsel,  that  Hunter  did   not   in 
fact  know   that   Thompson's  title  was  im- 
perfect ;  but  he  contended  that  as  the  bond 
on  its  face  was  payable  to  John  Thompson, 
executor   of  Georg-e  Pottie,  it  showed   that 
at  one  time    other  parties  were  interested, 
and  might  still  be  interested   therein ;  that 
if  Hunter  had  used  proper  caution  he  would 
have  enquired  further;  and  upon  such  en- 
quiry   would  have  ascertained  the  right  in 
which  Thompson   held   the    bond :  That  he 
must  be  held  liable  as  he  would  be  if  he  had 
procured  the  information   which   he  might 
and    ought  to  have   obtained.     In   reply,  it 
may  be  said  that  the   money  due   Hunter's 
wife,    and    which  he  was  about"  to  receive 
at   the    hands  of  her  late  guardian,    was   a 
legacy  given  by  the  will   of  George  Pottie, 
of  which  John  Thompson  was  the  executor. 
That  Nathaniel   Thompson,    the  guardian, 
in  right  of  his  wife,  a   legatee  in   Potti^'s 
will,    had  received  fifteen  thousand  dollars 
of  the  executor  on  account   of  that  legacy: 
that  these  two  legacies  had  been  paid  whoUy 
or  in  part  by  the  transfer  of  paper  belong- 
ing   to    Pottie's   estate.     Under    these  cir- 
cumstances,  when    the  guardian   proposed 
to  transfer  as  his  own  a    bond   payable   to 
Pottie's  executor.  Hunter  might  well   sup- 
pose he  had  full  right   to   do   so:  any 
133      man     of   ordinary    prudence    *would 
have  been  satisfied  that  all  was  right. 
Hunter  must  therefore  be   acquitted  of  any 
constructive    fraud,    as   well   as   of    actual 
fraud. 

George  Pottie  the  ward,  and  Hunter  the 
purchaser  for  value  without  notice,  are  the 
victims  of  Thompson's  fraud;  and  in  set- 
tling the  question  of  loss  between  them  the 
court  should  proceed  upon  the  general  prin- 
ciples of  equity.  If  the  equities  be  equal, 
the  court  will  not  interfere;  or  if  one  partj- 
have  the  advantage  at  law,  equity  will  not 
interfere  to  deprive  him  of  that  advantage, 
unless  in  favor  of  a  party  having  superior 
equit3'.  Trying  the  case  by  these  tests,  we 
must  hold  that  Hunter's  equity  is  equal  to 
that  of  George  Pottie ;  a  purchaser  for  value, 
without  notice  of  fraud  in  his  vendor, 
stands  Upon  as  high  ground  in  equity,  as 
any  creditor,  or  cestui  que  trust. 

Again.  Thompson's  transfer  '  to  Hunter 
gave  him  the  power  at  law  to  receive  the 
money  if  paid  by  Winston,  and  to  give  him 
a  valid  discharge;  or  to  sue  for  it  in  a  com- 
mon law  court  in  the  name  of  Thompson 
the  executor,  for  his  own  use,  and  to  recover 
it  without  the  possibility  of  interference 
by  the  nominal  plaintiff  or  any  other  party. 
Although  Hunter  may  not  have  had  the 
legal  title  to  the  debt,  yet  such  were  his 
rights  and  powers  at  law.  In  the  exercise 
of  his  right  he  has  received  the  money, 
and  thereby  acquitted  Winston  of  all  further 
liability  therefor.  To  hold  him  responsible 
to  George  Pottie,  we  must  deprive  him  of 
the  advantage  given  by  his  legal  power  and 
right.  To  arrive  at  such  a  result,  we  must 
overturn  all  the  decisions  of  the  courts  upon 
cases  of  the  same  or  like  kind. 


In  Broadua  v.  Rosson,  3  Leigh  12,  the 
parties  dealing  with  the  guardian  were 
fully  aware  of  his  breach  of  trust,  and  ac- 
tively co-operated  with  him  therein  for  their 
own  benefit ;  and  for  that  reason  were  held 

liable. 
134  *In    Dodson   v.    Simpson,    2  Rand. 

294,  the  party  dealing  with  an  execu- 
tor was  apprised  of  his  breach  of  trust,  and 
aided  him  therein ;  and  was  therefore  held 
accountable. 

In  Fisher  v.  Bassett,  9  heigh  119,  a  party 
knowingly  dealing  with  an  administrator, 
who  in  breach  of  his  trust  was  applying 
the  assets  of  the  estate  to  his  own  use,  w^as 
held  responsible. 

In  Pinckard  v.  Woods,  8  Graft.  140,  a 
party,  for  his  own  profit,  knowingly  dealing 
with  an  executor  in  such  way  as  to  enable 
the  executor  to  commit  a  devastavit,  was 
made  liable. 

In  each  of  these  cases,  and  in  many  if 
not  all  others  of  like  kind,  the  party  deal- 
ing with  the  fiduciary'  has  been  held  respon- 
sible, because  and  only  because  of  his 
co-operation  in  the  fraud.  In  our  case  this 
ruling  fact  does  not  exist.  I  am  therefore 
of  opinion  that  George  Pottie  had  no  right 
to  draw  Hunter  in  question  for  his  dealing 
with  Thompson  the  guardian. 

If  George  Pottie  had  no  right  to  recover 
of  Hunter,  the  appellees,  claiming  to  be 
substituted  to  his  rights,  can  have  no  right 
to  recover.  If,  however,  the  case  were 
otherwise  between  Pottie  and  Hunter,  till, 
under  the  circumstances  of  this  case,  the 
appellees  should  not  be  permitted  to  subject 
the  appellant  to  any  liability.  The  intes- 
tates of  the  appellees  respectively  bound 
themselves  by  bond  as  securities  for  Thomp- 
son as  guardian ;  and  in  1825,  when  this 
bond  was  in  full  force,  their  principal 
committed  the  breach  of  its  condition  which 
is  complained  of  in  this  suit.  At  that 
time  the  securities  might  have  guarded 
themselves  against  all  loss  by  using  a  small 
degree  of  diligence.  They  owed  it  to  them- 
selves and  to  the  ward,  to  see  that  the 
guardian,  who  obtained  possession  of  the 
ward's  estate  by  means  of  their  credit,  faith- 
fully performed  his  trust ;  they  should  at 
least  have  taken  care,  when  the  ward 
attained  full  age,  that  the  guardian 
135  ♦fulfilled  his  duty.  Instead  of  this, 
however,  they  allowed  the  guardian 
to  retain  the  estate  for  fifteen  years  with- 
out question.  At  the  end  of  that  time,  and 
eight  years  after  the  ward  had  become  of 
full  age,  the  guardian  becoming  insolvent, 
the  securities  are  compelled  to  pay  the 
amount  of  the  ward's  estate  in  the  guard- 
ian's hands.  From  1825,  when  the  bond 
was  transferred  to  Hunter,  to  1840,  Thomp- 
son was  perfectly  solvent,  and  could  have 
paid  his  ward  if  required  to  do  so ;  yet  the 
securities, confiding  in  Thompson's  integrity 
and  resources  for  indemnity,  permitted  him 
to  retain  the  money  without  question.  The 
loss  resulting  from  the  misplaced  confidence 
of  the  securities  should  be  borne  by  their 
estates;  they  trusted  first,  and  they  trusted 
last;  they  are  asking  relief  against  a  party 
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inrho  is  at  least  as  innocent  as  themselves, 
and  whose  conscience  is  in  nowise  touched 
by  their  claim:  he  should  not  be  held  liable. 
I  am  of  opinion  to  reverse  the  decree  and 
dismiss  the  bill,  with  costs  of  both  courts 
to  the  appellant. 

DANIEL  and  LEE,  Js.,  concurred  in  the 
opinion  of  Samuels,  J. 

MONCURE,  J.,  concurred  in  reversing 
the  decree  and  dismissing^  the  bill  upon  the 
last  g-rounds  stated  in  the  opinion  of  Sam- 
uels, J.,  without  dissenting  from  the  first 
grounds  stated  by  him. 

ALiLfEN,  J.,  concurred  on  the  last  grounds 
stated  by  Samuels,  J. 

Decree  reversed  and  bill  dismissed. 
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*  French  v.  Bank  head. 

April  Term,  1854.  Richmond. 


I.  Rtpcrlan  Lands— Boundary— Case  at  Bar— By  stat- 
ute, tbe  general  assembly  of  Virflrinia  agree  to 
cede  to  the  United  States  the  soil  and  jurisdiction 
to  tbe  extent  of  two  hundred  and  fifty  acres  at 
Old  Point  Comfort,  for  the  purpose  of  fortification 
and  other  objects  of  national  defence,  and  author- 
ize the  fforemor  to  convey  the  land  by  deed  to  the 
United  States.  The  land  is  a  peninsula  bounded 
by  Chesapeake  bay,  Hampton  roads  and  Mill  creek. 
The  governor  directs  a  survey  of  the  land  to 
enable  him  to  convey,  and  directs  the  surveyor  to 
lay  o£F  the  two  hundred  and  fifty  acres  as  the 
United  States  shall  elect  to  take  it.  The  surveyor 
returns  a  plat  and  report,  in  which  he  says  that 
the  United  States  elected  to  take  by  hifirh-water 
mark,  and  he  Drives  the  courses  and  distances, 
commencing  at  a  point  at  hisrh- water  mark,  and 
rnnninff  nearly  coincident  with  hi^h-water  mark 
except  where  it  runs  from  Mill  creek  to  the  bay, 
and  ;in  that  course  it  stops  on  the  bay  at  hlfirh- 
water  mark.  The  deed  takes  the  description  by 
course  and  distance  from  the  report,  but  does  not 
refer  to  it  in  terms.    Held  : 

—Sane— Evidence  of— Case  at  Bar.*— That  in 


determining  the  boundaries  of  the  land  ceded  to 
the  United  States,  the  act,  the  report  and  the 
deed  are  all  to  be  looked  to  in  order  to  ascertain 
what  boundary  was  in  tended. 

a.  5ajBe— Same— Same— Same.— Lookinfir  to  the  act, 
the  report  and  the  deed,  the  intention  was  to 
convey  by  the  hiirh-water  mark,  and  that  is  the 
boundary  of  the  conveyance. 

3.  Same— Conveyance  to  Hlflfh-Water    Mark— What 

.t— That  under  the  act  1  Rev.  Code  of  1891, 


«1liparlan  Lands— Boundary-Evidence  of.— See  prin- 
cipal cose  cited  in  Carter  v.  Railway  Co.,  26  W.  Va. 
655u 

tRiparian  Lands— Conveyance  to  Hifirh- Water  Mark— 

Wliat  Passes.— In  Shively  v.  Bowlby,  l.'i2  U.  S.  1,  14 
Sup.  Ct-  Rep.  S67,  it  was  said:  "In  Virfirinia,  by  virtue 
of  statutes  beirinninff  in  1679.  the  owner  of  land 
hounded  by  tide  waters  has  the  title  to  ordinary 
low-water  mark,  and  the  right  to  build  wharves, 
provided  they  do  not  obstruct  navifiration.  5  Op. 
Attys.  Gen.  412.  435-440:  French  v.  Jiahkhead,  11  Oratt. 
13€,  159-iei:  Hardy  v.  McCuUoufirh.  23  Gratt  231,  262; 


ch.  87,  p.  S41,  the  conveyance  by  the  hifirh-water 

mark  boundary  passed  to  the  United  States  the 

soil  and  jarisdiction  to  the  low-water  mark. 

a.  Public   Lands -Appropriation  by  Individuals,  t— The 

land  at  Old  Point  Comfort  had  been  appropriated 

by  lecrislatlve  enactments,  to  the  pablic  use ;  and 

it  was  not  therefore  subject  to  be  appropriated 

by  individuals  as  waste  and  unappropriated  land. 

by  entry  and  patent. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Elizabeth  City  county, 
brought  by  James  S.  French  against  Gen- 
eral  James   Bankhead,    the    officer   of   the 


Norfolk  City  V.  Cooke,  27  Gratt.  430.434.  435;  Garrison 
V.Hall,  75  Va.  150." 

See  the  principal  case  also  cited  and  approved  in 
McDonald  v.  Whitehurst,  47  Fed.  Rep.  758. 

In  Ravenswood  v.  Fleminfirs,22  W.  Va.  67,  the  court, 
after  quotlnsr  at  some  length  from  the  principal 
case,  said  that  the  statute  in  question  applied  only 
to  "the  Atlantic  Ocean.  Chesapeake  Bay  and  the 
rivers  and  creeks  thereof."  and  that  it  was  intended 
to  have  no  application  whatever  to  the  Ohio  river. 
The  court  In  this  case  held  that  riparian  owners  of 
land  on  the  banks  of  the  Ohio  river  had  no  title  as 
affainst  the  state  of  West  Virfirinia  beyond  ordinary 
hifirh-water  mark,  that  the  title  to  the  bed,  the  shores 
and  banks  to  ordinary  hisrh-water  mark  was  in  the 
sute  of  West  Virginia  for  the  use  of  the  public. 

And  in  Barre  v.  Flemings,  29  W.  Va.  319.  1  S.  E. 
Rep.  785,  it  was  said :  "In  French  v.  BanJchead,  ll  Gratt. 
136,  it  was  held  'that  under  the  act  (1  Rev.  Code  1819. 
ch.  87,  p.  341)  the  conveyance  by  the  hifirh-water  mark 
boundary  passed  to  the  United  States  the  soil  and 
jurisdiction  to  the  low- water  mark.*  This  case, 
however,  beinfir  controlled  by  a  statute  relating  only 
to  the  tide-water  section  of  Virginia,  cannot  be 
treated  as  authority  on  the  question  now  before 
us.  This  is  also  true  as  to  the  case  of  Norfolk 
City  V.  Cooke.  27  Gratt  430."  In  this  case  it  was 
held  that  the  riparian  proprietors  of  land  bounded 
on  the  Ohio  river,  in  the  sute  of  West  Virginia, 
own  the  fee  in  the  lands  to  low-water  mark, 
subject  to  the  easement  of  the  public  in  that 
portion  lying  between  high  and  low-water  mark, 
with  the  right  of  the  state  to  control  the  same, 
for  the  purposes  of  navigation  and  commerce, 
without  compensation  to  the  owner.  See  pp.  738,  789, 
where  the  court  reviews  the  case  of  Ravenswood 
V.  Fleminsrs,  and  states  what  it  considers  the  real 
decision  in  that  case. 

In  Norfolk  City  v.  Cooke.  27  Gratt  433,  the  prfncl- 
pal  case  was  cited  along  with  Home  v.  Richards,  4 
Call  441-449;  Mead  v.  Haynes,  8  Rand.  33-38,  and 
certain  sections  of  the  Code,  as  authority  for  the 
proposition  that  the  bed  of  a  navigable  river  is 
incapable  of  being  granted  to  an  individual. 

See  the  principal  case  also  cited  in  Garrison  v. 
Hall,  75  Va.  161 ;  Groner  v.  Poster,  94  Va.  657,  27  S.  E. 
Rep.  493;  Waverly,  etc.,  Co.  v.  White.  97  Va.  179,  33  S. 
E.  Rep.  531.  In  this  last  case,  the  court  said: 
** French  v.  Bankhead  is  a  very  strong  case.  It  was 
deckled  in  18.54  by  a  unanimous  court,  and  has  never 
been  questioned  to  this  day." 

tLands— Liable  to  Location.— In  Garrison  v.  Hall. 
75  Va.  154.  it  was  said:  "As  a  general  rule  It  was  held 
in  French  v.  Bankhead,  11  Gratt.  136-168,  that  *all 
lands  which  had  never  before  been  patented  are  to 
be  considered  as  waste  and  unappropriated,  and  are 
liable  to  location  by  any  holder  of  a  treasury  war- 
rant.' " 


V  F,  11  Gratt— 5 


65 


II  GRATT. 


Virginia  Rbpokts,  Aknotatbd. 


137,  138.  139.  I40 


United  States  in  common  at  Fortress 

137  Monroe.     The  *facts  are  8tat«d  in  the 
opinion     of    the    court   delivered   by 

Judg-e  Allen. 

It  will  be  seen  from  the  statement  of  facts 
that  French's  patent  purports  to  commence 
at  the  southeast  corner  of  Mill  creek  bridg^e, 
the  beginning  corner  in  the  deed  from  the 
governor  of  the  state  of  Virginia,  convey- 
ing to  the  United  States  two  hundred  and 
fifty  acres  of  land  at  Old  Point  Comfort; 
and  it  calls  for  the  lines  of  the  United 
States  land  from  that  point  along  Mill 
creek;  And  the  great  question  in  the  cause 
was,  whether  the  United  States  held  by  a 
water  boundary  which  gave  them  the  land 
to  low  water  mark,  or  whether  their  title 
was  limited  to  the  lines  of  their  deed  which 
were  intended  to  be  and  were  substantially 
conformable  to  high  water  mark?  Another 
question  was,  whether  the  land  covered  by 
the  patent  of  French  was  waste  and  unap- 
propriated land  subject  to  entry  and  survey? 

After  all  the  evidence  had  been  intro- 
duced, the  plaintiff  asked  the  court  to  in- 
struct the  jury : 

1st.  That  if  the  jury  shall  be  of  opinion 
that  the  deed  executed  by  David  Campbell, 
the  governor  of  Virginia,  to  the  United 
States,  was  actually  executed  by  him,  as 
the  conveyance  in  writing  which  he  was 
authorized  by  the  act  of  March  1st,  1821,  to 
make,  of  soil  and  jurisdiction  to  the  United 
States,  and  was  accepted  and  received  by 
the  United  States  as  the  conveyance  in 
writing  which  was  to  be  executed  by  the 
governor  of  Virginia  to  convey  soil  and 
jurisdiction  under  the  said  act  of  March 
1st,  1821,  then  said  deed  is  to  be  taken  as 
the  agreement  of  the  commonwealth  of 
Virginia  and  of  the  United  States,  of  what 
should  be  the  boundary  of  the  territory  so 
ceded ;  and  in  ascertaining  what  the  bound- 
aries are  as  so  ceded,  and  in  ascertaining 
what  the  boundaries  are  as  made  by  the 
said  deed,  the  jury  are  to  construe  the  said 
deed  by  the  words   and    terms   to   be 

138  found  in  the  *deed  itself;  and  cannot 
vary,  alter  or  add  to  the  words  of  the 

deed  by  any  extrinsic  evidence,  or  evi- 
dence without  the  deed  itself. 

2d.  If  in  construing  the  deed  and  apply- 
ing it  to  the  land,  the  subject  of  the  grant, 
by  the  descriptive  calls  of  the  deed,  any 
ambiguity  should  arise,  then  the  jury  must 
be  governed  in  solving  such  ambiguity,  by 
the  descriptive  calls  used  in  the  deed  itself; 
but  evidence  derived  from  matters  without 
the  deed,  may  be  used  to  explain  the  terms 
or  words  used  in  the  deed,  and  appl^-  them 
to  identif3'  the  land  granted;  but  cannot  be 
used  to  change  the  terms  or  words  of  the 
deed,  or  make  an  agreement  for  a  boundary 
not  called  for  in  the  descriptive  words  of 
the  deed. 

3d.  That  in  law  a  distinction  exists  be- 
tween a  boundary  b}'  courses  and  distances 
and  a  high  water  mark.  When  courses  and 
distances  alone  are  called  for  in  the  deed, 
and  high  water  mark  is  not  called  for 
therein,  then  as  a  matter  of  legal  construc- 
tion the  deed  is  an  agreement  to  make  the 


boundary  a  boundary  by  courses  and  dis- 
tances, and  not  by  high  water  mark. 

These  instructions  the  court  refuse  to 
give.  There  was  a  fourth  instruction  asked 
for  by  the  plaintiff,  which  was  given;  and 
which  it  is  not  necessary  to  state. 

The  defendant  asked  for  five  instructions 
to  the  jury,  the  first  of  which  the  court 
refused  to  give :  The  other  four  were  as  fol- 
lows: 

2d.  If  the  jury  believe  from  the  evidence 
that  the  agent  of  the  United  States  at  the 
time  of  the  survey  in  1838,  elected  the  line 
of  high  water  as  the  boundary'  of  the  lands 
of  the  United  States  on  the  Chesapeake  bay, 
Hampton  roads  and  Mill  creek,  and  that  the 
lines  run  by  the  surveyor  were  designed  to 
correspond  generally  with  said  high  water 
line,  and  did  so  correspond  generally ;  and 
that  the  courses  and  distances  mentioned 
in   the   deed    from    the    governor   of 

139  *Virginia   to   the   United   States,  are 
the  courses  and  distances  of  the  lines 

so  run,  then  the  boundary  of  said  lands  is 
a  water  boundary,  notwithstanding  the 
courses  an^  distances  called  for  in  said  deed. 
And  the  water  boundary  so  established  ex- 
tends, bj'  virtue  of  the  act  of  assembly  then 
and  still  in  force,  to  the  ordinary  low  water 
mark;  and  .consequently  the  plaintiff  ac- 
quired no  title  by  his  patent,  to  any  lands 
described  therein  which  lie  above  the  ordi- 
nary low  water  mark. 

3d.  The  lands  covered  by  Mill  creek  at 
ordinary  high  tide  were  not  patentable  at 
the  time  the  plaintiff  obtained  the  patent 
under  which  he  claims  in  this  case ;  and 
the  said  patent  therefor  gave  the  plaintiff 
no  title  to  such  lands ;  and  as  to  all  such 
lands  embraced  by  the  said  patent,  the  jury 
should  find  for  the  defendant. 

4th.  The  lands  between  high  water  mark 
and  ordinary  low  water  mark,  were  not  sub- 
ject to  entry  at  the  time  of  the  entry  on 
which  the  plaintiff's  patent  is  founded.  And 
if  the  jury  believe  from  the  evidence  tha-t 
any  part  of  the  lands  covered  bj*  the  said 
patent  lie  between  ordinary  high  water 
mark  and  ordinary  low  water  mark,  then 
as  to  such  lands  the  plaintiff  acquired  no 
title  by  said  patent;  and  the  jury  as  to  such 
lands  should  find  for  the  defendant. 

5th.  The  lands  at  the  Old  Point  Comfort, 
extending  to  low  water  mark  on  the  Ches- 
apeake bay,  Hampton  roads  and  Mill  creek, 
were  not  liable  to  entry  as  waste  and  un- 
appropriated lands  at  the  date  of  the  entry 
on  which  the  plaintiff's  patent  is  founded. 
And  if  the  jury  believe  from  the  evidence 
that  the  lands  covered  by  the  said  patent, 
or  any  part  thereof,  are  part  of  the  lands 
known  as  Old  Point  Comfort,  then  the 
plaintiff  acquired  by  his  patent  no  title  to 
such  lands  or  any  part  thereof,  above  the 
ordinary  low  water  mark;  and  as  to  all 
such  lands  embraced  by  said  patent,  the 
jury  should  find  for  the  defendant. 

140  *These  instructions  the  court  gave. 
And  to  the  opinion  of  the  court  refus- 
ing to  give  the  three  first  instructions  asked 
for  by  him,  and  giving    the    four    last    in-' 
structions  asked  for  by  the  defendant,    the 
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plaintiff  excepted.  There  was  a  verdict  and 
judgment  for  the  defendant;  whereupon 
French  applied  to  this  court  for  a  superse- 
deas,  which  was  allowed. 

The  case  was  most  elaborately  argued  bj 
Baxter  and  Ck>x,  for  the  appellant,  and 
Joynes  and  Lyons,  for  the  appellee. 

For  the  appellant,  it  was  insisted: 

1st.  That  the  deed  was  the  exponent  of 
the  agreement  between  the  state  of  Virginia 
and  the  United  States ;  and  could  alone  be 
looked  to,  to  ascertain  what  were  the  bound- 
aries of  the  land  thereby  conveyed.  As 
mediately  or  immediately  bearing  on  this 
question,  they  referred  to  The  People  v. 
Godfrey,  17  John.  R.  225;  United  States  v. 
Bevans,  3  Wheat.  R.  3J6;  Broom's  Maxims 
266,  267,  50  Law  lyibr. ;  Dwarris  on  Statutes 
22,  9  Law  Libr. ;  1  Philips'  Evi.  538,  548; 
Miller  v.  Travers,  21  Eng.  C.  L.  R.  288; 
Mclver  v.  Walker,  9  Cranch's  R.  173;  S.  C. 
4  Wheat.  R.  444 ;  Chinoweth  v.  Haskell,  3 
Peters'  R.  92 ;  Howard  v.  Ingersoll,  13  How. 
S.  C.  R.  381 ;  Decatur  V.  Paulding,  14  Peters' 
R.  497 ;  Foster  v.  Neilson,  2  Peters'  R.  253. 

2d.  That  the  deed  not  calling  for  a  water 
boundary,  but  a  boundary  by  courses  and 
distances,  the  United  States  is  not  entitled 
to  claim  by  a  water  boundary,  though  in 
fact  the  courses  and  distances  called  for  in 
the  deed  are  coincident  with  the  high  water 
mark.  On  this  question  they  referred  to 
Rutherforth's  Inst.  463-4-5;  Schutz  on 
Aquatic  Rights  117,  122,  125,  24  Law  Libr. ; 
Hargrave's  Law  Tracts,  12,  14,  IS,  25,  26, 
31,  32,  35,  36;  The  King  v.  Ld.  Yar- 
141  borough,  3  »Barn.  A  Cress.  91,  10 
Eng.  C.  L.  R.  19;  Livingston's  Ar- 
gument in  the  Battuer  Case;  Houston  v. 
Moore,  5  Wheat.  R.  49;  Commonwealth  v. 
Clary,  8  Mass.  R.  72;  Harris  v.  Elliott,  10 
Peters'  R.  25. 

3d.  That  if  the  deed  was  to  be  construed 
as  conveying  by  the  high  water  mark  line, 
it  did  not  operate  to  convey  to  low  water 
mark.  That  whatever  may  be  the  general 
lanv  of  Virginia  on  the  question,  yet  that 
the  United  States  could  only  take,  and  did 
take,  under  a  special  act  of  the  general 
assembly  limiting  the  amount  to  be  taken 
to  two  hundred  and  fifty  acres ;  and  that  all 
the  proceedings  by  the  executive  showed 
that  it  was  only  intended,  to  convey  this 
quantity  of  land;  and  that  it  was  intended 
to  limit  the  conveyance  by  the  boundaries 
stated  in  the  deed. 

4th.  That  it  was  not  competent  for  the 
United  States,  which  showed  neither  title  to, 
nor  occupancy  which  could  ripen  into  title 
by  adversary  possession  of  the  lands  in  con- 
troversy, to  question  the  validity  of  the 
appellant's  title.  Code  of  1849,  p.  428; 
Warwick  v.  Norvell,  1  Rob.  R.  308;  Jack- 
son V.  Johnson,  1  Bibb's  R.  58;  Sutton  v. 
Menser,  6  B.  Monr.  R.  433;  Polk's  lessee  v. 
Wendell,  9  Cranch's  R.  87;  S.  C.  5  Wheat. 
R.  293;  Norvell  v.  Camm,  6  Munf.  233. 

That  by  the  law  of  Virginia  all  waste  and 
vnappropriated  lands  are  subject  to  entry 
and  grant  by  patent.  And  that  such  are 
all    lands    which    have   not  been    patented. 


Whittington  v.  Christian,  2  Rand.  353,  369, 
371;  McClung  V.  Hughes,  5  Rand.  453,  478-9, 
488;  Code  of  1849,  ch.  112,  J  37,  38;  Sess. 
Acts  of  1850-51,  p.  33,  ch.  41,  {  10. 

And  they  referred  to  the  various  acts 
passed  by  the  legislature  from  the  year  1679 
to  the  present  time,  in  relation  to  the  land 
at  Old  Point  Comfort;  and  insisted  that 
they  were  not  excluded  from  the  body  of 
waste  and  unappropriated  lands,  which  were 
subject  to  entry  and  grant. 

142  ♦For  the  appellee,  it   was   insisted : 
Ist.    That    the  deed   was   not  to  be 

taken  alone  to  ascertain  what  was  to  pass  to 
the  United  States;  but  that  the  act  which 
authorized  it,  and  the  report  of  the  surveyor 
which  was  made  by  the  directions  of  the 
executive  of  Virginia,  and  upon  which  the 
deed  was  founded,  were  all  necessary  steps 
in  conferring  title  upon  the  United  States ; 
and  were  to  be  looked  to,  to  ascertain  what 
passed  by  the  deed.  And  they  referred  to 
Handly  v.  Anthony,  5  Wheat.  R.  374;  Mar- 
tin V.  Waddell,  16  Peters'  R.  367,  411; 
Howard  v.  Ingersoll,  13  How.  S.  C.  R.  381,* 
412;  Garner's  Case,  3  Gratt.  655,  as  showing 
that  this  was  a  contract  between  independ- 
ent states,  and  to  be  construed  upon  prin- 
ciples of  international  law.  To  show  the 
principles  ujwn  which  the  contract  should 
be  construed,  they  referred  to  Vattell,  book 
2,  ch.  3,  {  152;  Foster  v.  Neilson,  2  Peters' 
R.  253 ;  Vattell,  book  2,  ch.  17,  j  244 ;  Wright 
V.  Cartwright,  1  Burr.  R.  285 ;  Noy's  Maxims 
48,  50;  Garner's  Case,  3  Gratt.  655. 

2d.  That  the  deed  was  intended  to  con- 
vey, and  did  convey,  by  a  water  boundary, 
which  by  the  law  of  Virginia  carried  the 
grant  to  low  water  mark :  And  they  referred 
to  the  facts  to  show  this.  On  this  point  they 
cited  Handly  v.  Anthony,  5  Wheat.  R.  367, 
374;  Howard  v.  Ingersoll,  13  How.  S.  C.  R. 
381,  Curtis'  opinion;  Lesseur  v.  Price,  12 
How.  S.  C.  R.  59;  Bruce  v.  Taylor,  2  J.  J. 
Marsh.  R.  160;  Rix  v.  Johnson,  5  New 
Hamp.  R.  520;  Angel  on  Water  Courses,  2 
29,  30,  53;  3  Kent's  Com.  427-8-9;  Starr  v 
Childs,  20  Wend.  R.  149;  Dunlapv.  Stetson, 
4  Mason's  R.  349;  Mayhew  v.  Norton,  17 
Pick.  R.  357;  Reid  v.  Lankford,  3  J.  J. 
Marsh.  R.  420;  Carroway  v.  Witherington, 
Taylor's  North  Car.  R.  273 ;  Newsom  v. 
Pryor,  7  Wheat.  R.  7 ;  1  Rev.  Code  of  1819. 
ch.  87,  p.  341. 

3d.  That  the  land  embraced  in  the  patent 
of  the  appellant  lying    between    high 

143  and  low  water  mark,  *was  not  subject 
to  entry  and  patent  as  waste  and  un- 
appropriated land.  And  they  examined  the 
various  acts  of  assembly  to  show  that  the 
land  between  high  and  low  water  mark  was 
not  patentable;  and  that  the  land  at  Old 
Point  Comfort  was  embraced  in  what  are 
spoken  of  in  the  acts  of  assembly  as  public 
lands,  as  distinguished  from  waste  and  un- 
appropriated lands.  And  they  insisted  that 
though  it  was  true  that  a  mere  trespasser  or 
intruder  would  not  be  allowed  to  question 
the  validity  of  his  adversary's  title,  yet  that 
principle  did  not  apply  to  a  party  in  posses- 
sion bona  fide  claiming  title.  And  they 
referred    to    Whittington     v.    Christian,    2 
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Rand.  353;  Warwick  v.  Norvell,  1  Rob.  R. 
308;  Tichanal  v.  Roe,  2  Rob.  R.  288;  Polk's 
lessee  v.  Wendell,  9  Cranch's  R.  87;  Miller 
V.  Kerr,  7  Wheat.  R.  1 ;  Poole  v.  Fleeger,  11 
Peters'  R.  185,  210 ;  New  Orleans  v.  United 
States,  10  Peters'  R.  662,  717,  731. 

ALLEN,  P.,  delivered  the  opinion  of  the 
court : 

By  the  terms  of  the  federal  constitution, 
the  United  States  are  bound  to  protect  each 
state  ag'ainst  invasion,  and  no  state  is  au- 
thorized to  keep  troops  in  time  of  peace 
without  the  consent  of  cong-ress.  The 
duty  of  providing  for  the  common  defence 
being  thus  imposed  upon  the  United  States, 
and  the  erection  and  maintenance  of  forti- 
fications being  necessary  and  proper  to 
perform  this  duty,  the  constitution  confers 
upon  congress  the  power  to  exercise  juris- 
diction over  all  places  purchased  by  the 
consent  of  the  legislature  of  the  state  in 
which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  &c.  &c.  Hav- 
ing thus  in  a  great  measure  surrendered  the 
power  of  providing  for  her  own  protection 
against  invasion,  and  her  cost  being  ex- 
posed to  aggression,  the  state  of  Virginia 
was  called  upon  to  cede  to  the  United  States 
places  proper  for  the  erection  of  forts, 
144  so  that  the  United  States  *might  do 
that  for  the  people  of  the  state  which 
she  could  not  do  herself. 

On  the  1st  of  March  1821,  Sess.  Acts,  p. 
102,  an  act  was  passed,  entitled  '^an  act 
ceding  to  the  United  States  the  lands  on 
Old  Point  Comfort,  and  the  shoal  called 
Rip  Raps."  The  preamble  of  the  act  re- 
cites, *'that  whereas  it  is  shown  to  the  pres- 
ent general  assembly,  that  the  government 
of  the  United  States  is  solicitous  that  cer- 
tain lands  at  Old  Point  Comfort,  and  at  the 
shoal  called  the  Rip  Raps,  should  be,  with 
the  right  of  property  and  entire  jurisdic- 
tion thereon,  vested  in  the  said  United 
States  for  the  purpose  of  fortification,  and 
other  objects  of  national  defence."  And  it 
is  then  enacted,  **That  it  shall  be  lawful 
and  proper  for  the  governor,  by  conveyance, 
to  transfer,  assign  and  make  over  unto  the 
United  States  the  right  of  property  and  title 
as  well  as  all  the  jurisdiction  which  this 
commonwealth  possesses  over  the  lands  and 
shoal  at  Old  Point  Comfort  and  the  Rip 
Raps:  provided  the  cession  at  Old  Point 
Comfort  shall  not  ex<;eed  two  hundred  and 
fifty  acres,  and  the  cession  of  the  shoal  at 
the  Rip  Raps  shall  not  exceed  fifteen  acres : 
and  provided  also,  that  the  cession  shall  not 
be  construed  or  taken  so  as  to  prevent  the 
officers  of  this  state  from  executing  any 
process,  or  discharging  any  other  legal 
functions  within  the  jurisdiction  or  terri- 
tory herein  directed  to  be  ceded,  nor  to 
prevent,  abolish  or  restrain  the  right  and 
privilege  of  fishery  hitherto  enjoyed  and 
Ui*ed  by  the  citizens  of  this  commonwealth 
within  the  limits  aforesaid:  and  provided 
further,  that  nothing  in  the  deed  of  con- 
veyance required  by  the  first  section  of  this 
act  shall  authorize  the  discontinuance  of 
the  present  road  to  the  fort,  or  in  any  man- 


ner prevent  the   pilots  from  erecting   such 
marks  and  beacons  as  may  be  deemed    nec- 
essary:" With  a  further  provision,    **that 
should  the   United  States  at  any  time 

145  abandon  the  said  *lands  and  shoal, 
or  appropriate  them  to  any  other  pur- 
poses than  those  indicated  in  the  preamble 
to  the  said  act,  that  then  and  in  that  case 
the  same  shall  revert  to  and  revest  in  the 
commonwealth. ' ' 

The  evidence  in  the  record  shows  that 
surveys  of  part  of  the  lands  at  Old  Point 
Comfort  had  been  made  under  the  direction 
of  the  officers  of  the  United  States  in  1816 
or  1817,  and  in  1818.  And  the  law,  by  the 
proviso  preventing  the  discontinuance  of 
the  present  road  to  the  fort,  seems  to  recog- 
nize the  then  existence  of  a  fort,  which 
must  have  been  in  possession  of  the  United 
States.  After  the  passage  of  the  act  the 
United  States  proceeded  to  erect  an  exten- 
sive fortification  on  the  point,  but  no  con- 
veyance was  made  by  the  governor,  nor  so 
far  as  the  record  discloses,  any  measures 
taken  to  designate  the  precise  boundaries  of 
the  land  embraced  by  the  cession,  until  the 
year  1838. 

On  the  16th  of  May  1838,  a  communica- 
tion from  the  acting  secretary  of  war  was 
addressed  to  the  governor,  requesting  him 
to  make  a  conveyance  in  the  manner  pre- 
scribed by  the  provisions  of  said  act,  and 
for  the  maximum  quantity  of  land  contem- 
plated to  be  ceded ;  and  referring  the  gov- 
ernor to  Captain  W.  A.  Eliason,  the  bearer 
of  the  communication,  as  being  authorized 
by  the  department  of  war  to  mark  out  to  the 
surveyors  or  other  persons  acting  for  the 
commonwealth  of  Virginia,  the  boundaries 
which  for  purposes  of  defence  should  be 
given  to  said  cession. 

This  officer,  on  the  22nd  of  May  1838, 
addressed  a  letter  to  the  governor,  in  which 
he  remarked,  that  the  limits  of  the  ceded 
territory  at  Old  Point  Comfort  should  in- 
clude all  the  neck  of  land  on  which  Fort 
Monroe  is  situated,  from  the  bridge  to  the 
main  land ;  and  extend  as  far  in  the  north- 
erly direction  as  the  plat  of  two  hundred  and 
fifty  acres  will  allow ;  that  he  could  not  saj 
how  far  this  would  be,  until  he  knew 

146  *how  the  law  requires  the  survey  lines 
to  be  run.     That  he  believed  the  lines 

ought  to  include  only  the  dry  land  at  ordi- 
nar3''  high  water,  and  that  the  coterminus 
land  from  high  to  low  water  line  pertained 
as  a  matter  of  course  to  the  plotted  land. 
He  furthermore  stated  that  the  high  tide 
limits  could  be  readilj*  defined;  that  it 
would  not  do  to  leave  the  land  between  high 
and  low  water  in  debate;  it  must  attach  to 
the  land  above  tide;  and  it  is  to  be  desired 
that  it  does  so  without  increasing  the  num- 
ber of  acres  in  the  plot. 

These  papers  were  referred  to  the  attor- 
ney general  of  the  state,  by  the  governor, 
for  his  opinion  and  advice.  That  officer, 
after  stating  that  it  did  not  appear  from 
the  papers  before  him,  whether  the  com- 
monwealth owned  two  hundred  and  fifty 
acres  of  land  above  high  water,  advised 
that   all  the  commonwealth's   lands  should 
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be  layed  off  by  metes  and  bounds;  that 
then  the  surveyor  should  lay  off,  under  the 
direction  of  the  United  States  or  its  ofiBcers, 
so  much  of  the  public  land,  not  exceeding 
two  hundred  and  fifty  acres,  at  Old  Point, 
as  they  may  require.  That  this  land  should 
be  laid  off  by  metes  and  bounds,  the  courses 
as  well  and  durably  marked  as  they  could 
be.  That  the  officers  of  the  United  States 
should  elect  whether  they  would  have  the 
whole  survey  laid  off  above  high  water 
mark;  or  whether  they  would  include  in  its 
boundaries  the  lands  below  high  water 
mark.  On  the  return  of  the  survey  a  con- 
veyance should  be  made  by  metes  and 
bounds.  That  the  grant  to  the  United 
States  must  be  limited  by  the  metes  and 
bounds  laid  off,  and  they  could  not  take 
either  property  or  jurisdiction  over  the 
adjacent  lands  below  high  water  mark  as 
pertinent  to  the  plotted  land. 

On  the  1st  of  June  1838,  the  governor,  as 
appears  from   an   extract   from   the   execu- 
tive journal,  directed  the  surveyor  of  Eliza- 
beth  City   county,   under    the  direction   of 
Captain  filiason,   and   in    accordance 

147  with    the    *opinion    of   the    attorney 
general,  to  make  surveys  of  the  lands 

and  shoals  mentioned  in  the  act  of  cession, 
and  return  a  fair  plat  and  certificate  of 
surveys  to  the  executive.  A  survey  was  ac- 
cordingly made  by  the  surveyor,  and  a 
report  returned  to  the  governor.  In  the 
report  so  returned,  the  survej'or  informs 
the  governor  that  in  pursuance  of  his  direc- 
tionSf  he  applied  to  Captain  BHason  to 
elect  whether  he  would  have  the  land  ceded 
to  the  United  States  surveyed  to  high  or  low 
water  mark ;  that  he  elected  the  former  for 
the  boundary,  but  requested  the  surveyor 
to  spread  the  low  water  line,  the  mud  flats 
and  grass  marsh  on  Mill  creek,  on  the  plat, 
which  he  had  done.  He  further  states  that 
he  began  the  survey  at  Old  Point  Comfort, 
at  the  southeast  foot  of  the  Mill  creek 
bridge;  and  then  pursued  the  ordinary  high 
water  mark  on  the  Mill  creek  shore,  until 
he  came  to  the  mouth  of  a  small  gut  run- 
ning up  into  the  grass  marsh.  From  thence 
he  pursued  a  line  between  the  high  land 
and  the  marsh  until  he  came  to  a  piece  of 
land  taken  up  by  Shelton.  He  then  pur- 
sued this  line,  by  a  line  of  marked  pines  to 
the  Chesapeake  bay  shore,  at  the  ordinary 
high  water;  and  then  pursued  the  High 
water  mark  along  the  bay  shore  to  the  be- 
ginning; including  an  area  of  two  hundred 
and  seventy-eight  acres  one  rood  and  ten 
poles,  including  also  two  acres  ceded  to  the 
United  States  for  a  light-house.  He  then 
laid  off  two  hundred  and  fifty- two  acres  for 
the  United  States,  including  the  two  acres 
for  the  light-house:  and  the  report  then 
gives  the  metes  and  bounds  of  the  two 
hundred  and  fifty-two  acres.  The  plat  re- 
turned with  the  report  shows  that  the  land 
at  the  place  described  was  a  peninsula 
bounded  on  one  side  by  the  Chesapeake  bay, 
on  another  by  Hampton  roads  and  Mill 
creek,  having  a  water  boundary  all  around 
the  tract  laid  off  for  the  United  States, 

148  except  upon  four  *of  the  lines   called 


for.  Of  these,  three  run  parallel  with, 
and  on  the  edge  of  the  high  land  and  grass 
marsh,  which  is  principally  covered  at  high 
water,  leaving  but  one  line  of  sixty  poles 
in  length,  which  divides  the  part  so  laid  off 
from  the  adjacent  land.  The  report  gives 
the  boundaries,  describing  the  survey  as 
commencing  at  the  southeast  foot  of  Mill 
creek  bridge,  the  position  of  which  is  des- 
ignated on  the  plat;  thence  with  the 
meanders  of  the  creek  to  the  mouth  of  a 
small  gut  running  into  the  marsh  over- 
flowed by  high  tide  in  the  creek.  From 
this  point  three  lines  are  called  for;  the 
first  terminating  at  a  dead  pine  on  the  line 
between  the  highland  and  the  marsh ;  the 
second  calls  for  a  pine ;  the  third  calls 
merely  for  course  and  distance ;  and  the 
plat  returned  shows  that  these  three  lines 
run  between  the  high  land  and  the  marsh, 
on  the  edge  of  the  marsh.  From  the  ter- 
mination of  the  last  line  on  the  edge  of  the 
marsh,  the  survey  calls  for  a  line  of  sixty 
poles  to  the  bay  shore  at  high  water  mark; 
and  thence  by  various  courses  and  distances 
to  the  beginning. 

In  the  report,  the  surveyor  says  he  pur- 
sued the  high  water  mark  along  the  bay 
shore  to  the  beginning;  and  the  fact  that 
he  did  so  appears  from  the  plat  returned. 
The  meanderingsof  Mill  creek  are  by  four- 
teen courses,  with  distances  on  each  course, 
amounting  to  five  hundred  and  forty-nine 
poles;  the  three  lines  along  the  edge  of  the 
marsh  call  for  one  hundred  and  six  poles ; 
the  line  across  the  neck  of  land  from  the 
marsh  to  the  bay  shore  at  high  water  mark, 
is  sixt3'^  poles  in  length  ;  the  meanderings  of 
the  bay  and  roads  are  by  sixteen  courses, 
with  distances  on  each,  amounting  to 
864.20  poles,  making  the  whole  distance 
around  the  two  hundred  and  fifty-two,  acres 
one  thousand  five  hundred  and  seventy- 
nine  poles,  of  which  one  thousand  five 
hundred  and  nineteen  poles  appear 
149  from  *the  report  and  plat  to  have 
been  a  water  boundary.  The  artificial 
boundaries  made  or  marked  and  called  for 
are  the  bridge,  the  dead  pine  and  the  pine. 

The  natural  objects  named  are  the  mouth 
of  the  small  gut  running  into  the  marsh, 
and  the  bay  shore  at  high  water  mark,  at 
the  termination  of  the  line  across  the  neck 
between  the  marsh  and  bay. 

The  deed  made  by  the  governor  bears  no 
date,  but  an  extract  from  the  executive 
journal,  dated  the  29th  of  November  1838, 
recites  that  the  governor  executed  a  deed  of 
cession  to  the  United  States  for  the  lands 
at  Old  Point  Comfort,  and  the  shoal  called 
the  Rip  Raps,  pursuant  to  an  act  of  the 
general  assembly  of  March  1821 ;  and  the 
same  was  transmitted  to  Captain  Bliason  of 
the  United  States  corps  of  engineers,  to  be 
recorded  in  the  court  of  Elizabeth  City 
county.  On  the  12th  of  December  18v^8, 
the  deed  was  admitted  to  record  in  the 
proper  county.  It  recites  the  act  of  March 
1st,  1821,  with  its  various  provisions,  and 
conve3's  the  land  at  Old  Point  and  at  the 
Rip  Raps,  subject  to  the  provisions  of  the 
law.     It  describes  the  tract  of  two  hundred 
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and  fifty  acres  at  Old  Point  Comfort,  as 
adjacent  to  and  in  part  surrounding  a  tract 
of  two  acres  theretofore  granted  by  the 
commonwealth  to  the  United  States,  and 
blends  both  into  one  tract  of  two  hundred 
and  fifty-two  acres,  the  boundaries  of  which 
are  described  as  beginning  at  the  south- 
east foot  of  Mill  creek  bridge ;  and  then 
gives  the  courses  and  distances,  and  other 
objects  called  for,  as  the  same  are  set  forth 
in  the  report  of  the  surveyor  returned  to  the 
executive.  The  deed  in  that  portion  of  it 
describing  the  two  hundred  and  fifty  acres 
at  Old  Point  Comfort,  does  not  in  so  many 
words,  refer  to  the  report  of  the  surveyor, 
or  plat  returned  by  him.  But  in  reference 
to  the  fifteen  acres  of  shoal  at  the  Rip 
Raps  including  the  site  of  Fort  Calhsun, 
the  deed  contains  this  clause,*  *The  bound- 
aries of  the  said  tract  of  fifteen  acres 

150  to  *be  ascertained  by  reference  to  a 
plat  and  description  made  by  C.  Hub- 
bard, acting  surveyor  of  Elizabeth  City 
county,  dated  the  17th  July  1838,  hereto 
annexed,  marked  A." 

Such  is  the  title  under  which  the  defend- 
ant, an  officer  of  the  United  States,  relies 
to  protect  him  and  the  United  States  in  the 
possession  of  the  property,  to  recover  which 
this  suit  has  been  instituted. 

The  lessor  of  the  plaintiff  claims  under  a 
patent  as  for  waste  and  unappropriated 
land,  founded  on  a  land  office  treasury  war- 
rant, and  entered  and  surveyed  under  the 
laws  of  the  state  providing  for  the  ap- 
propriation of  the  waste  and  unappropriated 
land  of  the  state,  and  the  grant  thereof  in 
private  property  to  individuals;  jurisdic- 
tion over  the  territory  still  remaining  in 
the  commonwealth. 

The  grant  to  the  lessor  of  the  plaintiff  is 
dated  the  28th  of  August  1851,  and  is  for 
264.72  acres,  described  as  lying  in  Elizabeth 
City  county,  including  the  mud  flats  be- 
tween low  water  mark  on  Mill  creek,  the 
Shelton  patent  and  the  tract  of  two  hundred 
and  fifty-two  acres  of  land  conveyed  to  the 
United  States  by  the  commonwealth  of 
Virginia  by  deed,  recorded  in  the  clerk's 
office  of  Elizabeth  City  county  on  the  12th 
da3'  of  December  1838,  beginning  at  the 
east  foot  of  Mill  creek  bridge,  and  thence 
along  the  United  States  land  to  the  mouth 
of  a  small  gut  running  into  the  marsh,  the 
boundary  of  the  United  States  land,  and  the 
Shelton  patent. 

The  patent  being  long  posterior  in  date 
to  the  act  of  cession  and  deed  to  the  United 
States,  and  calling  to  be  bounded  by  the 
lands  of  the  United  States,  it  becomes 
necessary  to  enquire  into  the  extent  of  the 
grant  to  the  United  States.  To  ascertain 
this,  it  is  important  to  determine  whether 
the  literal  calls  of  the  deed  should  alone  be 
regarded  as  defining  and  designating  the 
limits,  b3'  a  fixed,  unvar^'ing,  mathe- 

151  matical  line,    where  nothing   *else   is 
called  for,  or  whether  it  is  competent 

to  look  at  the  law,  and  the  plat  and  report 
of  the  surveyor,  made  out  in  pursuance  of 
the  instructions  of  the  governor,  to  enable 
him  to  execute  a  conveyance,    to  ascertain 


what  was  the  land  actually  intended  to 
be  ceded  and  conveyed.  There  is  no  am- 
biguity apparent  on  the  face  of  the  deed. 
If  any  arises,  it  results  from  a  comparison 
of  the  calls  of  the  deed  with  the  subject 
granted.  By  that  comparison  it  appeared 
that  the  subject  of  the  grant  was  a  sandy 
peninsula,  varying  by  the  action  and  opera- 
tion of  the  tides  and  winds.  Most  of  the 
calls  in  the  deed  were  for  magnetic  lines 
and  distances  not  terminating  upon  any 
monuments  or  marked  boundaries.  A  sur- 
vey made  out  according  to  the  mathemati- 
cal lines  and  calls  of  the  deed  would,  with 
the  exception  of  three  objects,  the  bridge 
and  the  two  pines,  represent  no  visible 
objects  but  the  land  and  the  water.  The 
magnetic  lines  and  courses  would  be  found 
to  pursue  the  general  outline  of  high  water 
mark  ;  the  high  water  line  not  being  a  right 
line  from  station  to  station,  as  it  would  fol- 
low the  slight  indentations  in  the  shore,  so 
that  a  right  line  from  station  to  station 
would  at  some  places  cross  the  mouths  of 
small  inlets  and  vary  above  and  below  the 
precise  high  water  line.  If  by  such  compari- 
son of  the  calls  with  the  subject  granted  a 
doubt  should  arise  as  to  whether  a  fixed  line 
or  a  water  boundary  was  intended,  a  survey 
made  by  the  direction  of  the  grantor,  and 
which  was  his  guide  in  making  the  convey- 
ance, would  be  proper  evidence  to  explain 
the  ambiguity  thus  produced.  Bowling  v. 
Helm,  1  Bibb's  R.  88;  Burton  on  Real 
Prop.  142. 

In  this  case  the  deed  of  the  governor  re- 
fers to  a  plat  and  description  made  by  C. 
Hubbard,  acting  surveyor  of  Elizabeth 
City  county,  dated  the  17th  of  July  1838. 
The  report  of  the  surveyor  in  evidence  in 
this  cause  bears  date  the  30th  of  July  1838. 
But  it  is  obvious  that  the  report  was 
152  accompanied  by  a  plat ;  for  he  ^speaks 
of  having  made  the  surveys  directed, 
and  of  having  spread  the  low  water  line, 
and  mud  flats  and  grass  marsh  on  the  plat. 
The  survey  necessarily  preceded  the  report, 
and  accordingly,  the  certificate  on  the  plat 
from  the  executive  department  shows  that 
the  survey  was  made  on  the  17th  of  July 
1838.  But  the  plat  gives  no  courses  and 
distances;  they  are  found  in  the  report, 
from  which  they  were  copied  into  the  deed. 
There  is  no  doubt,  therefore,  that  the  re- 
port as  well  as  the  plat  were  before  the 
governor  when  he  executed  the  conveyance, 
and  were  intended  to  be  referred  to  in  the 
deed ;  and  whether  actually  referred  to  or 
not,  yet  as  they  were  made  out  by  the  officer 
selected  by  the  governor  to  enable  him  to 
execute  the  grant,  it  would  be  evidence  as 
against  the  grantor  as  to  the  subject  in- 
tended to  be  granted. 

But  this  was  not  a  transaction  between 
individuals,  but  between  state  and  state; 
and  is  to  be  considered  and  construed  with 
reference  to  the  character  of  the  parties,  and 
the  object  each  had  in  view. 

The  act  of  assembly  contemplated  a  sur- 
vey ;  for  as  the  cession  was  not  to  exceed 
two  hundred  and  fifty  acres,  a  survey  was 
essential  to  ascertain  the  quantity  of  land. 
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and  to  define  tbe  line  of  demarcation  be- 
tween the  land  ceded  and  the  adjacent  land, 
to  show  to  what  extent  the  jurisdiction 
ceded  to  the  United  States  would  reach. 
The  title  of  the  United  States  depends  on 
the  act  of  cession,  and  all  that  was  done  by 
the  proper  ofQcers  to  carry  it  into  execu- 
tion. Until  the  quantity  and  locality  of  the 
land  was  ascertained,  the  title  was  incom- 
plete; and  as  congress  can  only  exercise 
exclusive  jurisdiction  in  such  places  within 
a  state,  when  purchased  by  the  consent  of 
the  legislature  of  the  state,  the  deed  of  the 
governor  would  not  of  itself  confer  title  and 
jurisdiction.  The  act,  the  survey  made 
necessary  by  it,  and  the  deed  were  all  neces- 
sary to  consummate  the  title;  and  all 

153  must  be  ^regarded,  though  occurring 
at  different  times,  as  parts  of  one  en- 
tire compact,  resulting  in  the  transfer  of  a 
portion  of  the  soil  and  jurisdiction  of  the 
state  to  the  United  States  for  specified  pur- 
poses, and  subject  to  certain  reservations 
contained  in  the  act  of  cession.  If  we  look 
at  the  deed  as  applied  to  the  subject  of  the 
grant,  and  explained  by  the  plat  and  report, 
we  see  that  the  descriptive  part  commences 
at  the  water  mark,  on  one  side  of  the  tract, 
calls  for  fourteen  magnetic  courses  and 
measured  distances  to  the  mouth  of  an  inlet 
running  up  into  the  grass  marsh.  A  ref- 
erence to  the  plat  shows  that  the  three 
next  lines  pursued  the  line  between  the 
high  land  and  the  marsh,  the  ground  of 
which  is  stated  on  the  face  of  the  plat  to 
be  below  the  water  at  high  tide,  although 
the  grass  is  generally  above;  so  that  all  the 
lines  from  the  beginning  along  Mill  creek 
and  the  marsh  correspond  in  general  with 
the  high  water  mark.  The  line  across  the 
neck  commences  at  the  edge  of  the  marsh 
and  terminates  within  the  sixty  poles  called 
for,  on  the  bay  shore  at  high  water  mark ; 
and  from  thence  the  lines  run  round  by 
magnetic  courses  and  distances  to  the  be- 
ginning. The  tract  of  two  hundred  and 
fifty  acres  is  described  as  adjacent  to,  and 
in  part  surrounding  the  tract  of  two  acres 
heretofore  granted  by  the  commonwealth  to 
the  United  States,  and  the  boundaries 
comprehend  and  include  the  two  hundred 
and  fifty  acres  and  the  two  acres  in  one 
tract  of  two  hundred  and  fifty-two  acres. 
The  act  of  January  2d,  1798,  ceded  so  much 
of  the  public  lands  at  Old  Point  Comfort, 
not  exceeding  two  acres,  as  should  be 
sufficient  to  erect  a  light-house.  The 
boundaries  of  these  two  acres  do  not  ap- 
pear; but  from  the  position  of  the  light- 
house, as  indicated  on  the  plat,  it  may  be 
fairly  presumed  it  was  or  was  supposed  to 
be  in  part  a  water  boundary;  and  there- 
fore  the    two   hundred   and   fifty  acres  are 

described  as  adjacent  to   and  in    part 

154  surrounds  *said   tract   of   two   acres, 
evidentl3-  referring  to   the  exterior  or 

land  boundary  so  surrounded  by  the  two 
hundred  and  fifty  acres,  and  indicating  that 
by  blending  the  two  tracts  into  one  by  a 
common  boundary,  there  would  be  a  con- 
tinuous water  boundary  round  the  whole  to 
the  beginning. 


The  surveyor  in  his  report  furthermore 
certifies  to  the  executive  that  the  agent  of 
the  United  States  elected  the  high  water 
mark  for  his  boundary ;  but  requested  him 
to  spread  the  low  water  line  and  the  mud 
flats  and  grass  marsh  on  Mill  creek  on  the 
plat ;  which  he  accordingly  did.  The  plat 
on  its  face  indicates,  b3'  black  and  dotted 
lines,  both  the  high  and  low  water  line; 
and  the  surveyor  certifies  that  he  began  at 
the  southeast  foot  of  the  bridge,  and  then 
pursued  the  ordinary  high  water  mark  on 
the  Mill  creek  shore  to  the  mouth  of  the 
small  gut  running  up  into  the  grass  marsh ; 
and  from  thence  he  pursued  the  line  be- 
tween the  high  land  and  marsh  to  Shelton's 
land ;  from  thence  by  a  line  of  marked  pines 
to  Chesapeake  bay  shore  at  the  ordinary  high 
water  mark;  and  then  he  pursued  the  high 
water  mark  along  the  bay  shore  to  the  be- 
ginning; including  an  area  of  two  hundred 
and  seven t3'-eight  acres  one  rood  and  ten 
poles,  including  the  two  acres  ceded  for  a 
light-house.  He  then  laid  off  the  two 
hundred  and  fifty-two  acres  for  the  United 
States,  including  the  two  acres:  And  the 
plat  shows  that  this  was  done  by  running 
a  line  across  the  neck  from  the  grass  marsh 
to  the  bay  shore,  cutting  off  26.16  acres 
from  the  whole  area  of  two  hundred  and 
seventy-eight  acres  one  rood  and  ten  poles 
between  the  line  of  the  United  States  and 
the  land  of  Shelton ;  but  no  other  change 
was  made  in  the  plat  in  respect  to  the 
boundaries  of  the  two  hundred  and  fifty-two 
acres. 

From  these  facts  it  appears  that  no  mon- 
uments or  marks  were  fixed  to  indicate 
155  the  curves  and  indentations  *of  the 
creek  or  bay,  and  from  the  character 
of  the  land  in  question  it  would  have  been 
difficult  if  not  impracticable  to  have  fixed  a 
boundary  at  high  or  low  water  mark  as  at 
the  time  of  the  cession  or  survey,  which 
would  point  out  at  all  future  times  the 
gradual  and  imperceptible  encroachment 
of  the  waters  at  one  place,  and  the  gradual 
accretion  of  the  land  at  another.  The  sur- 
veyor did  not  attempt  to  fix  the  boundaries 
by  such  artificial  monuments.  The  running 
by  the  magnetic  course  and  measured  dis- 
tance was  essential  to  compute  the  quantity 
of  land  within  the  area.  But  the  lines  on 
Mill  creek  and  the  bay  were  open  lines ;  and 
l^ft  open  because  the  natural  boundaries  of 
the  creek  and  bay,  the  waters  of  which 
he  represented  on  the  plat  at  high  and  low 
water  mark,  obviated  the  necessity  of  any 
artificial  marks. 

In  the  case  of  Starr  v.  Child,  20  Wend.  R. 
149,  the  deed  called  for  a  line  to  the  Gen- 
esee river,  and  thence  northwardly  along 
the  shore  of  said  river  to  Buff^alo  street. 
The  court  held  that  there  was  no  necessity 
for  looking  to  extrinsic  circumstances,  for 
that  the  deed  on  its  face  invested  the  gran- 
tee with  a  fee  simple  to  the  bank  of  the 
river.  The  judge,  in  giving  the  opinion, 
remkrks,  **That  the  cases  show,  what  it  is 
difficult  for  the  human  mind  to  resist,  that 
the  parties  never  mean  to  leave  a  narrow 
strip  between  the  land  and  the  river,  merely 
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because  some  stake  or  tree,  or  even  all  the 
stakes  or  trees  of  the  line,  stand  at  a  slight 
distance  from  the  river.  The  expression 
of  an  intent  to  run  the  line  along-  the 
stream,  reaches  a  distinct  natural  monu- 
ment which  overcomes  the  others."  So  in 
the  case  of  McCullock's  lessee  v.  Aten,  2 
Ohio  JR.  425,  it  is  said,  **That  the  fact  that 
the  marked  corner  called  for  stands  four 
rods  from  the  water,  does  not  create  any 
ambiguity  in  the  terms,  down  the  creek  with 
the  several  meanders  thereof.  They  import 
the  water's   edge  at  low  water,  which 

156  is  a   decided    natural  *boundary,   and 
must    control  a  call  for   corner  trees 

on  the  bank.*' 

In  the  case  under  consideration,  no  em- 
barrassment arises  from  a  conflict  between 
artificial  monuments  and  the  line  of  high 
water  mark,  for  no  such  monuments  are 
called  for.  In  Bruce  v.  Taylor,  2  J.  J. 
Marsh.  R.  160,  the  grant  called  to  begin  on 
the  Ohio  river,  thence  by  courses  and  dis- 
tances, without  any  marked  lines  or  corners, 
to  the  mouth  of  a  creek  emptying  into  the 
Ohio,  thence  by  courses  and  distances, 
without  any  marked  lines  or  corners,  to  a 
stake;  and  thence  for  courses  and  distances 
round  to  the  beginning.  The  court  held, 
that  as  three  of  the  calls  were  on  the  river, 
as  there  were  no  intermediate  marked  lines 
and  corners,  and  as  the  general  description 
was  **to  lie  on  the  Ohio  river,"— ** these 
facts  alone  would  not  leave  room  for  any 
other  legal  construction  of  the  patent,  than 
that  the  Ohio  river  with  its  sinuosities  is 
one  of  the  lines  of  its  boundaries."  In  the 
same  case  they  say  that  even  if  the  lines 
and  courses  had  been  marked,  and  the  pat- 
ent had  called  for  the  river  as  a  line  of  the 
boundary,  this  call  would  control  the  marked 
line:  It  being  a  universal  rule  that  the 
actual  boundary,  whether  natural  or  artifi- 
cial, shall  control  repugnant  course  and 
distance.  In  that  case,  the  original  survey 
was  exhibited,  and  showed  the  river  as  a 
boundary:  **This,  the  court  said,  was  de- 
cisive. The  survey  was  the  foundation  of 
the  patent:  It  is  of  record,  and  in  that  re- 
spect equal  in  dignity  to  the  patent.  It 
does  not  contradict  but  only  renders  fixed 
and  certain  some  of  the  calls  of  the  patent; 
and  that  it  may  be  used  to  aid  in  supply- 
ing omissions,  or  in  correcting  mistakes  in 
the  patent."  • 

All  these  remarks   apply   directly    to   the 

case    under   consideration.      The    lands    at 

Old    Point   Comfort   having   been    held   as 

public    lands,  their  position  in  relation    to 

the  surrounding   waters   was  well  un- 

157  derstood  by    the  *grantor.      The   law 
ceded  the  right  of   property   and  title 

as  well  as  the  jurisdiction  **over  the  lands 
at  Old  Point  Comfort."  It  contemplated 
a  survey,  as  that  was  necessary  to  ascertain 
the  quantit3' ;  and  as  a  conveyance  was  to 
be  made  by  the  governor,  such  survey  would 
be  naturally  returned  to  the  executive  de- 
partment, as  his  guide  in  describing  the 
subject  to  be  conveyed.  The  deed  conveys 
the  land  at  Old  Point  Comfort;  it  calls  to 
begin  on  the  water  at  the   southeast  foot  of 


Mill  creek  bridge,  and  then  for  certain 
magnetic  courses  and  measured  distances 
to  the  mouth  of  a  gut  running  up  into  the 
marsh ;  in  all,  fourteen  calls  without  any 
artificial  marks  or  comers  or  monuments. 
And  on  the  other  side  it  commences  on  the 
bay  shore  at  high  water  mark,  and  thence 
calls  for  courses  and  distances  sixteen 
lines,  to  the  beginning;  without  a  mark 
or  corner  on  any  of  the  lines.  And  in  ad- 
dition to  this,  the  report  of  the  surveyor 
sets  forth  that  the  officer  of  the  United 
States  elected  the  high  water  as  his  bound- 
ary; that  he  pursued  the  ordinary  high 
water  mark  on  the  Mill  creek  shore ;  that 
he  commenced  at  the  ordinary  high  water 
mark  on  the  Chesapeake  bay  shore,  and 
pursued  the  high  water  mark  along  the  bay 
shore  to  the  beginning;  and  the  plat  re- 
turned exhibits  the  line  of  high  water  as 
the  boundary  of  the  land  surveyed.  All  the 
circumstances  which  led  the  court  to  hold 
in  the  case  of  Bruce  v.  Taylor,  that  the 
legal  construction  of  the  patent,  that  the 
Ohio  river  with  its  sinuosities  was  one  of 
the  lines  of  the  boundary,  stand  out  with 
prominence  in  this  case.  To  the  same 
effect  is  the  case  of  Rix  v.  Johnson,  5 
N.  Hamp.  R.  520;  and  Angel  on  Water 
Courses,  I  29,  30,  where  the  authorities  are 
reviewed.  See  also.  May  hew  v.  Norton.  17 
Pick.  R.  357. 

I  think,  that  having  regard  to  the  law, 
the  report  and  survey  and  deed  of  the  gov- 
ernor, the  legal  construction  of  the 
whole  transaction  was  to  make  the 
158  *boundary  of  the  land  ceded  to  and 
conveyed  to  the  United  States  a 
boundary  by  the  line  of  ordinary  high  water 
mark,  except  on  the  line  extending  from 
the  margin  of  the  grass  marsh  across  the 
neck  to  the  bay  shore  at  high   water  mark. 

The  attorney  general,  when  consulted  by 
the  executive,  advised  that  the  officers  of 
the  United  States  should  elect  whether  they 
would  have  the  whole  survey  laid  off  above 
high  water,  or  whether  they  would  include 
within  its  boundaries  the  lands  below  high 
water  mark,  and  on  the  return  of  the  sur- 
vey the  conveyance  should  be  made  by 
metes  and  bounds;  being  of  opinion  that 
the  grant  to  the  United  States  must  be 
limited  to  the  metes  and  bounds  laid  off, 
and  that  they  could  not  take  jurisdiction 
over  the  adjacent  lands  below  high  water 
mark,  as  pertinent  to  the  plotted  land.  And 
the  governor  directed  survej's  to  be  rnadc  in 
accordance  with  this  opinion.  From  whence 
it  is  inferred  that  by  his  deed  the  governor 
intended  to  convey,  by  a  certain  fixed,  in- 
variable line,  which,  though  it  coincided 
generally  with  the  high  water  at  the  time 
it  was  surveyed,  must  at  all  times  be  run 
according  to  the  magnetic  courses  and 
measured  distances,  w^ithout  reference  to 
its  actual  correspondence  with  the  line  of 
ordinarj'  high  water  mark,  or  the  gradual 
and  imperceptible  changes  caused  by  the 
encroachments  of  the  bay  or  the  accretions 
to  the  soil.  The  attorney  general  was  cor- 
rect in  saying  that  the  grant  to  the  United 
States    must    be    limited   by  the  metes  and 
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bounds  laid  off,  if  by  laid  off  is  meant  the 
bounds  called  for.  But  he  cannot  be  sup- 
posed to  have  meant  that  such  bounds  must 
be  artificial,  made  by  the  hand  of  man. 
Artificial  monuments  are  liable  to  destruc- 
tion ;  and  surveyors  seldom  agree  as  to 
a  precise  mathematical  line.  The  variation 
of  the  magnetic  needle,  uneven  surfaces, 
and  other  causes,  render  it  difficult,  if  not 
impracticable,  to  arrive  at  perfect  accu- 
racy; and   hence  natural   or  artificial 

159  ^boundaries  always  control  the  mere 
magnetic  calls.  We  are  not,  there- 
fore, to  suppose  that  a  great  natural  bound- 
ary, as  a  river,  or  the  shore  of  the  bay, 
could  not  be  adopted  in  a  grant  by  a  state 
to  the  United  States.  Convenience  would 
seem  to  point  out  the  latter  as  the  most 
proper  boundaries  between  two  govern- 
ments, where  jurisdiction  as  well  as  property 
is  regulated  by  the  limits  between  them. 
**In  a  case  of  doubt,"  say  the  Supreme  court 
in  Handly's  lessee  v.  Anthony,  5  Wheat. 
R.  374,  quoting  Vattel,  **every  country 
lying  upon  a  river  is  presumed  to  have  no 
other  limits  but  the  river;  because  nothing 
is  more  natural  than  to  take  a  river  for  a 
boundary,  when  a  state  is  established  on  its 
borders;  and  where  there  is  a  doubt,  that  is 
always  to  be  presumed  which  is  most  nat- 
ural and  proper."  When,  therefore,  the 
officers  of  the  United  States  elected  the 
ordinary  high  water  mark  as  the  boundary, 
and  the  surveyor  adopted  it,  and  the  deed 
conveyed  to  it,  the  land  passes  to  the  bound- 
ary so  called  for  and  adopted. 

T?he  attorney  general  and  the  agent  of  the 
United  States  differed  as  to  the  effect  of 
such  conveyance:  The  latter  supposing  it 
would  give  title  and  jurisdiction  down  to 
low  water;  the  formet-,  that  title  and  juris- 
diction would  be  fixed  by  the  magnetic 
calls  for  courses  and  measured  distances, 
no  matter  how  the  water  line  varied.  And 
the  question  now  is,  what  was  the  legal 
effect  of  the  act  done?  And  that  is  a  matter 
for  judicial  decision.  If  it  were  a  mere 
grant  of  property,  the  jurisdiction  remain- 
ing in  the  state,  the  right  of  the  grantee 
would  extend  to  ordinary  low  water  mark, 
under  the  express  provisions  of  the  act  of 
assembly,  1  Rev.  Code  of  1819,  ch.  87,  p. 
341 ;  which  declares  that  hereafter  the  lim- 
its or  bounds  of  the  several  tracts  of  land 
lying  on  the  Atlantic  ocean,  the  Chesapeake 
l»y  and  the  rivers  and  creeks  thereof, 
within  this  commonwealth,  shall  extend 
to  ordinary  low  water  mark ;  and  the 

160  owners  of  said  lands  shall  *have,  pos- 
sess  and   enjoy  exclusive  rights   and 

privileges  to  and  along  the  shores  thereof, 
down  to  ordinary  low  water  mark.  By  the 
common  law,  the  title  of  the  proprietor 
extends  to  the  ordinary  high  water  mark. 
The  shore,  or  that  space  alternately  cov- 
ered and  left  dry  by  the  rise  and  fall  of  the 
tide,  being  the  space  between  high  and  low 
water  marks,  was  in  the  king  for  the  use 
of  the  public.  The  law  of  Virginia,  so 
far  at  least  as  relates  to  the  soil,  has,  as 
appears  by  the  act  referred  to,  been  altered ; 
and   the   limits    or    boundaries  of  the  land 


extend  over  and  include  the  shore,  by  oper- 
ation of  law.  This  was  the  law  in  force 
when  the  cession  of  the  land  at  Old  Point 
Comfort  was  made,  and  the  law  being  gen- 
eral, and  speaking  at  every  instant  of  time, 
it  operated  upon  the  grant  to  the  United 
States,  and  extended  the  bounds  down  to 
ordinary  low  water  mark ;  thereby  annexing 
the  right  to  the  soil  between  ordinary  high 
and  low  water  mark  as  incident  or  appur- 
tenant to  the  adjacent  land. 

The  provisions  of  the  act  of  1819  have 
been  incorporated  in  the  Code,  ch.  62,  \  1, 
2;  and  constituted  the  law  when  the  patent 
of  the  plaintiff's  lessor  was  issued.  But  it 
is  insisted  that  as  the  act  ceded  jurisdiction 
as  well  as  property  and  title,  that  sover- 
eignty cannot  be  yielded  or  granted  by  im- 
plication ;  and  therefore,  whatever  might  be 
the  rule  in  the  case  of  a  private  individual, 
there  could  have  been  no  intention  on  the 
part  of  the  state  to  apply  such  a  rule  to  a 
grant  of  this  description. 

The  state,  in  granting,  where  nothing 
appears  to  the  contrary,  must  be  presumed 
to  have  granted  with  reference  to  the  gen- 
eral law.  If  she  had  granted  to  an  individ- 
ual, the  right  of  property  would  have 
extended  to  the  low  water  mark.  If  the 
United  States,  with  the  consent  of  the 
legislature,  had  purchased  from  the  individ- 
ual, the  whole  proprietary  right  would  have 
passed ;  and  if  jurisdiction  had  been 
yielded,  it  must  have  been  coincident 
161  with  the  right  of  propert3'.  *The 
whole  right  of  property  was  trans- 
ferred by  the  act  of  cession  and  the  con- 
veyance under  it;  and  the  jurisdiction 
followed.  If  an  island  had  been  the  sub- 
ject of  the  cession,  the  grant  of  soil  and 
property  would  as  here,  extend  to  low  water 
mark,  and  jurisdiction  would  follow.  This 
cession  might  be  assimilated  to  a  grant  of 
an  island;  it  was  known  to  be  a  peninsula 
nearly  surrounded  with  water.  A  line 
across  the  narrow  neck  and  the  surrounding 
waters,  furnishing  the  best  and  most  con- 
venient boundary  for  property  as  well  as 
jurisdiction;  and  there  being  nothing  in 
the  terms  of  the  grant  to  limit  the  bounds 
as  to  property,  all  the  incidents  of  such  a 
property  attach  to  it,  including  the  right 
to  the  gradual  accretions,  which  being  im- 
perceptible in  their  progress,  may  in  the 
course  of  years  increase  the  area  bej'ond  the 
quantity  originally  conveyed. 

The  legal  effect  of  the  deed,  therefore, 
was  to  transfer  to  the  United  States  the 
land  to  low  water  mark,  with  all  the  inci- 
dents of  property  so  sittiated,  and  jurisdic- 
tion coincident  with  it,  unless  it  should 
appear  that  in  executing  the  transfer  the 
governor  has  transcended  the  power  con- 
ferred upon  him  by  the  law  under  which  he 
was  acting. 

In  giving  an  interpretation  to  such  an 
act,  the  character  of  the  parties  to  it,  the 
purposes  of  the  cession,  and  the  situation 
and  nature  of  the  thing  granted  must  all 
be  looked  to,  and  such  construction  given 
as  will,  if  possible,  carry  out,  and  not  de- 
feat, the  intention  which  led  to   the  grant. 
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The  parties  were  two  governments,  both 
equally  interested  in  the  accomplishment  of 
the  object  in  view,  the  erection  and  main- 
tenance of  the  proposed  fortifications.  The 
purpose  of  the  parties  in  making*  and  re- 
ceiving the  cession  is  set  forth  in  the 
preamble  of  the  act.  It  recites  that  it  was 
shown  to  the  general  assembly  that  the 
government  of  the  United  States  was 
solicitous    that    certain    land    at  Old 

162  *Point  Comfort  and  the   shoal   called 
the  Rip   Raps,  should,  with  the  right 

of  property  and  entire  jurisdiction  thereon, 
be  vested  in  the  United  States  for  the  pur- 
pose of  fortification  and  other  objects  of 
national  defence.  In  proceeding  to  execute 
a  grant  having  these  objects  in  view,  the 
grant  must  be  interpreted  as  intending  to 
pass  with  the  subject  all  the  means  neces- 
sary to  carry  into  effect  the  design  of  the 
parties  to  it,  and  to  preserve  and  maintain 
the  fortifications  in  a  state  of  efficiency 
thereafter.  The  legislature  must  have  con- 
templated such  a  cession  as  would  give  the 
government  of  the  United  States  free  access 
to  and  the  command  of  either  shore.  To 
er*»ct  the  fortifications,  docks  and  wharves 
would  be  necessary ;  to  render  them  efficient, 
a  free  communication  between  the  two  for- 
tifications and  unimpeded  command  of  the 
shore  and  channel  between  the  forts,  was 
essential.  To  maintain  discipline  in  a  large 
garrison,  and  a  proper  police  for  the  pres- 
ervation of  health  and  the  safety  of  the 
public  property,  jurisdiction  thereon  in  the 
words  of  the  preamble,  was  required.  All 
these  objects  would  be  defeated  if  the  state 
had  retained  the  right  to  the  soil  between 
high  and  low  water  mark,  and  to  the 
alluvion  that  might  be  formed.  She  could 
not  have  intended  to  retain  it  for  any 
purpose  of  her  own.  It  was  for  her  interest 
that  the  fortifications  should  be  so  erected 
as  to  accomplish  the  object  intended,  the 
protection  of  her  own  citizens  from  foreign 
invasion.  Nor  could  she  have  contemplated 
a  sale  of  it  as  private  property,  upon  which 
houses  might  be  erected  masking  the  guns 
of  the  fort,  and  a  conflict  of  jurisdiction 
brought  about  subversive  of  the  police  and 
discipline  of  the  fort  and  garrison.  Such  a 
construction  would  defeat  the  declared 
purpose  of  the  law.  The  nature  of  the 
property  was  well  known  to  the  state.  It 
had  been  dedicated  to  the  purposes  of  de- 
fence    in     the     early  history   of   the 

163  colony,  and  had  continued  *as  public 
property  up  to  the  time  of  the  cession  ; 

a  sandy  peninsula  projecting  into  the  bay 
and  connected  with  the  main  land  by  a 
narrow  isthmus,  the  water  furnishing  a 
proper  boundary  and  the  most  palpable  and 
convenient  line  of  demarcation  between 
the  two  jurisdictions.  These  considera- 
tions necessarily  imply  that  it  was  the  in- 
tention of  Virginia  to  cede  and  of  the 
United  States  to  receive  so  much  of  the 
land  at  Old  Point  Comfort,  including  all 
the  land  on  the  point  from  shore  to  shore, 
as  would  be  comprised  in  an  area  contain- 
ing the  prescribed  quantity  of  two  hundred 
and    fifty   acres.     This  implication  is  sup- 


ported bj'  the  language  of  the  act:  The 
governor  is  authorized  to  make  over,  by 
proper  conveyance  to  the  United  States, 
the  right  of  property  and  title,  as  well  as 
all  the  jurisdiction  the  commonwealth  pos- 
sesses over  the  lands  and  shoal  at  Old  Point 
Comfort  and  the  Rip  Raps;  provided  the 
cession  at  Old  Point  Comfort  shall  not  ex- 
ceed two  hundred  and  fifty  acres:  Thus  im- 
plying that  the  lands  at  Old  Point  Comfort 
meant  all  the  lands  from  the  point  upwards, 
so  far  as  the  government  of  the  United 
States  should  require,  so  as  not  to  include 
more  than  the  prescribed  quantity  in  the 
area  cut  off  from  the  adjacent  lands.  The 
provisos  that  the  cession  should  not  pre- 
vent, abolish  or  restrain  the  right  and 
privilege  of  fishery  hitherto  enjoyed  and 
used  by  the  citizens  of  this  commonwealth 
within  the  limits  aforesaid,  or  in  any  man- 
ner to  prevent  the  pilots  from  erecting  such 
marks  and  beacons  as  may  be  deemed  neces- 
sary, show  that  it  was  not  supposed  any 
right  in  the  soil  in  the  part  of  the  land  at 
Old  Point  Comfort  cut  off  from  the  adjacent 
land  would  be  retained  by  the  common- 
wealth. But  contemplating  a  grant  of 
property  and  jurisdiction  to  the  water 
boundary,  the  rights  and  privileges  there- 
tofore enjoyed  and  used  were  to  be  preserved 
unimpaired. 

In  giving  a  construction  to  the 
164  legal  effect  of  the  *conveyance,  so  as 
to  carry  both  property  and  jurisdic- 
tion to  ordinary  low  water  mark,  the  inten- 
tion of  each  party,  the  state  in  making  and 
the  United  States  in  accepting  the  cession, 
is  promoted ;  whilst  any  other  construction 
would  defeat  the  object  of  the  parties  and 
render  the  grant  illusory.  The  legal  con- 
struction of  the  effect  of  the  conveyance 
extending  the  bounds  of  the  grant  from  the 
line  of  ordinary  high  to  ordinary  low  water 
mark,  conforms  to  the  general  law  and 
carries  into  effect  the  intention  of  the  par- 
ties to  the  cession.  By  these  transactions 
the  state  has  parted  with  property  and 
jurisdiction  subject  to  the  reservations  and 
provisos  contained  in  the  act  of  cession, 
within  the  limits  of  the  grant  to  the  United 
States,  on  the  Chesapeake  bay,  Hampton 
roads  and  Mill  creek  down  to  ordinary  low 
water  mark.  As  an  incident  to  such  grant, 
the  alluvion  formed  by  the  imperceptible 
increase  of  the  land  belongs  to  the  United 
States;  and  therefore,  there  remained  noth- 
ing within  the  limits  aforesaid  which  could 
be  made  the  subject  of  grant  by  the  com- 
monwealth to  another. 

If,  as  it  has  been  argued,  the  land  was  to 
be  laid  off  all  around  its  area  by  metes  and 
bounds,  by  which  was  to  be  understood 
fixed,  unvarying  lines,  ascertained  b^'  per- 
manent monuments  or  mathematical  calls, 
it  would  have  been  the  same,  whether  the 
ordinary  low  water  or  the  ordinary  high 
water  mark  had  been  elected  as  the  bound- 
ary by  the  agents  of  the  United  States. 
The  lines  corresponding  with  either  at  the 
time  of  election,  would  have  been  fixed  and 
unvarying.  It  would  have  been  difficult  if 
not  impracticable  to    have  designated  such 
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a  line  by  artificial  monuments,  if  low  water 
had  been  selected,  as  every  tide  would  have 
snbmerg-ed  them;  and  mathematical  lines, 
the  most  uncertain  of  boundaries,  must 
have  been  relied  on.  The  low  water  mark 
on  a  sandy  peninsula  like  this,  will  nec- 
essarily  vary    through  the  operation 

165  *of   the   winds   and  tides.     As  accre- 
tions, imperceptible  in  their  progress, 

were  formed,  state  jurisdiction  would  at- 
tach, varying*  as  the  alluvion  increased, 
disappearing  as  it  diminished.  Even  if 
there  was  more  doubt  as  to  the  legal  con- 
struction of  the  deed,  the  inconvenience 
of  the  construction  contended  for  would 
be  a  strong  objection  to  adopting  it.  In 
the  language  of  the  Supreme  court  in 
Handly's  lessee  v.  Anthony,  5  Wheat.  R. 
374,  '*In  questions  which  concern  bounda- 
ries of  states,  (and  here  jurisdiction  is  in- 
volved, )  when  great  natural  boundaries  are 
established  in  general  terms,  with  a  view 
to  public  convenience  and  the  avoidance  of 
controversy,  the  great  object,  where  it  can 
be  distinctly  perceived,  ought  not  to  be  de- 
feated by  those  technical  perplexities  which 
may  sometimes  influence  contracts  between 
individuals. ' ' 

Questions  were  raised  at  the  trial,  and 
have  been  argued  here,  as  to  the  validity  of 
the  patent  to  the  lessor  of  the  plaintiff.  It 
is  insisted  by  the  defendant  that  the  lands 
at  Old  Point  Comfort  could  not  be  entered, 
surveyed  and  patented  as  waste  and  unap- 
propriated lands  of  the  commonwealth ;  that 
the  acts  of  the  government  had  separated 
these  lands  from  the  mass  of  waste  and  un- 
appropriated lands,  and  reserved  them  for 
the  public  use  as  a  site  for  fortifications 
and  defence ;  and  that  this  is  a  matter  which 
any  defendant  sued  by  another  claiming 
under  a  patent  under  the  general  law,  may 
set  up  to  defeat  this  action. 

It  seems  that  as  early  as  1629-30,  6 
Charles  1st,  an  act  was  passed  by  the  as- 
sembly for  the  **raysing  of  a  fFort  at  Poynt 
Comfort;"  and  certain  persons  named  **by 
full  consent  of  the  whole  assembly,  were 
chosen  to  view  the  place,** — **and  agree 
for  the  building,  raysing  and  finishing  of 
the  same.'*  A  fort  seems  to  have  been 
erected,  and  various  regulations  in  regard 
to  the  fort  are  found  in  the  1st  vol.  of 
Hening's  Statutes,  p.  166, 175,  215,  218. 

166  In  1639,  an   act   was   passed  ^levying 
taxes  to  pay  the  captain  of  the  fort  and 

ten  guards,  and  to  build  a  new  fort  at  Point 
Comfort.  In  1671,  Governor  Sir  William 
Berkeley,  in  reply  to  enquiries  submitted 
by  the  lords  commissioners  of  foreign 
plantations,  reported  that  there  were  five 
forts  in  the  colony,  two  in  James  river,  but 
that  they  had  neither  skill  nor  ability  to 
make  or  maintain  them,  &c.  2  Hen.  Stat. 
512. 

It  does  not  appear  from  anything  in  the 
Statutes  at  l#arge  whether  a  fort  was  con- 
tinued at  the  point  during  the  residue  of  our 
colonial  history  or  not.  By  the  revolution 
the  commonwealth  succeeded  to  the  rights 
and  dominion  of  the  crown.  In  May  1779  ^ 
the  act  passed  for  establishing  a  land  ofiice 


and  ascertaining  the  terms  and  manner  of 
granting  waste  and  unappropriated  lands; 
subjecting  such  lands  to  entry  under  land 
ofiice  treasury  warrants,  providing  for  the 
making  and  return  of  surveys,  and  for  the 
issuing  of  patents.  But  in  addition  to 
the  waste  and  unappropriated  lands  thus 
made  the  subject  of  entry,  survey  and  grant 
in  the  mode  prescribed,  there  were  certaiM 
lands  in  the  eastern  part  of  the  state 
which,  by  the  acts  of  the  agents  of  the 
crown  or  commonwealth,  the  proprietor  of 
all  the  waste  lands  in  the  commonwealth, 
had  been  set  apart  and  appropriated  to 
public  purposes.  It  does  not  appear  that 
any  specific  grant  or  special  act  passed  for 
such  appropriation.  They  seem  to  have 
been  dedicated  to  the  public  use,  by  being 
so  used  and  enjoyed.  When  referred  to  in 
the  laws,  they  are  designated  as  public 
lands,  and  a  specific  mode  of  disposition 
was  prescribed.  Thus  the  act  of  May  1784. 
2  Rev.  Code  of  1819,  p.  414,  directed  that  all 
public  lands  and  other  public  property  in  or 
near  the  city  of  Richmond,  except  so  much 
thereof  as  should  be  set  apart  by  the  execu- 
tive for  the  use  of  the  government,  should 
be  sold  by  certain  commissioners  named  in 

the  act.     By  another  act,  passed  May 
167      1784,  2  Rev.    Code  *415,  all  the  public 

lands  in  this  commonwealth,  except 
those  thereafter  mentioned,  were  directed 
to  be  sold  by  commissioners  named  in  the 
act.  By  the  3d  section,  certain  of  those 
lands  in  and  near  Williamsburg  and  in 
James  City  were  transferred  to  and  vested  in 
the  president  and  professors  of  William  and 
Mary  university  forever.  By  the  4th  sec- 
tion, the  commissioners  were  empowered  to 
sell  the  lands  commonly  called  Gosport,  ex- 
cept such  part  as  in  their  opinion  may  be 
necessary  for  the  use  of  the  public.  In 
October  1784,  2  Rev.  Code  419,  another  act 
passed  in  relation  to  the  disposition  of  the 
public  lands  called  and  known  by  the  name 
of  Gosport,  and  authorizing  the  commis- 
sioners to  convey  to  purchasers  thereof  an 
estate  in  fee  simple.  In  October  1785,  2 
Rev.  Code  423,  an  act  entitled  **an  act  for 
the  sale  of  certain  public  lands,**  was 
passed,  by  which  it  was  enacted  **that  the 
public  lands  in  the  counties  of  York  and 
Elizabeth  City,  except  a  point  of  land  in 
the  last  mentioned  county,  called  Point 
Comfort,  should  be  vested  in  certain  com- 
missioners by  name,  who  were  empowered 
to  sell  and  convey  the  same  to  purchasers.** 
All  these  acts  were  passed  after  the  gen- 
eral land  law  of  May  1779,  throwing  open 
the  waste  and  unappropriated  lands  within 
the  territory  of  this  commonwealth  to  entry, 
survey  and  patent  by  all  adventurers.  Yet 
it  is  manifest  that  the  legislature  did  not 
suppose  that  lands  set  apart  for  public 
purposes,  or  the  public  lands  were  embraced 
under  the  designation  of  waste  and  unap- 
propriated lands.  Special  acts  were  passed 
for  the  sale  of  these  public  lands  by  com- 
missioners, and  the  title  of  the  state  passed 
not  by  patent  but  by  a  conveyance  of  the 
commissioners  specially  authorized  to  ex- 
ecute deeds.     The  act  last  mentioned  shows 
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that  the  point  of  land  in  Elizabeth  City 
county,  called  Point  Comfort,  was  so  held, 
not  as  waste  and  unappropriated  land,  lia- 
ble to  entry  under  a  land  warrant,  but  as 
public  land,    the   title   to  which    had 

168  vested  in  the  *common wealth  for 
special  purposes.  By  the  act  of  Janu- 
ary 2d,  1798, 1  Rev.  Code  1819,  p.  48,  the  gov- 
ernor was  authorized  by  deed  to  convey  to 
the  United  States  all  interest  in  and  right 
and  title  to,  as  well  as  all  the  jurisdiction 
which  the  commonwealth  possessed  over, 
so  much  of  the  public  lands  not  exceeding 
two  acres,  situate  in  Elizabeth  City,  at 
a  place  commonly  called  Point  Comfort, 
as  should  be  sufficient  to  erect  a  light-house. 
Here  again  the  land  is  treated  as  public 
land  belonging  to  the  commonwealth,  the 
title  to  which  was  to  be  iransf erred  by 
deed.  A  proviso  in  this  law  continued  to 
the  citizens  of  the  commonwealth  the  priv- 
ilege they  then  enjoyed  of  hauling  their 
seines  on  the  shores  of  said  land.  And  by 
the  act  of  cession  the  commonwealth  au- 
thorized the  governor  to  transfer  by  deed 
her  right  and  title  as  well  as  the  jurisdiction 
she  possessed  over  the  lands  and  shoal  at 
Old  Point  Comfort  and  the  Rip  Raps.  As 
a  general  rule,  all  lands  which  had  never 
before  been  patented  are  to  be  considered 
as  waste  and  unappropriated,  and  are  liable 
to  location  by  any  holder  of  a  treasury 
warrant.  But  as  the  crown  first  and  the 
commonwealth  afterwards  owned  all  the 
public  domain,  it  was  competent  for  either 
to  set  apart  a  portion  thereof  for  specific 
purposes.  The  early  proceedings  of  the 
colonial  legislature  show  that  this  point  of 
land  was  so  set  apart;  and  from  the  fact 
that  no  attempt  appears  tb  have  been  made 
to  take  it  up  as  waste  land  until  recently, 
it  would  seem  that  the  public  right  was 
universally  acknowledged.  The  laws  passed 
since  the  act  of  May  1779,  recognize  the 
existence  of  such  public  lands,  provide  for 
a  specific  mode  of  disposition,  treat  this  as 
a  portion  of  such  public  lands,  and  reserve 
it  from  sale,  and  the  acts  of  1798  and  1821 
treat  it  as  the  public  property  of  the  state, 
when  about  to  cede  portions  of  it  to  the 
United  States. 

These  various  acts  amount  to  a  complete 
appropriation  to  the  public  use  of  the 

169  lands    at    Old    Point    Comfort,  *held 
by  the   commonwealth,    and  excepted 

from  the  sale  of  other  public  lands  by  the 
act  of  1785,  and  withdrew  them  from  the 
mass  of  waste  and  unappropriated  lands. 
They  were  not  liable  to  entry,  survey  and 
patent  as  such ;  and  the  patent  therefore 
passed  no  title  whatever.  The  act  of  March 
31st,  1851,  Sess.  Acts,  p.  33,  protecting  the 
magazine  at  Westham  and  any  stone  quarry 
now  worked  by  the  state  from  grant,  can- 
not be  so  construed  as  to  subject  all  other 
lands  owned  by  the  state,  and  held  for 
specific  purposes,  to  location  as  waste  and 
unappropriated :  It  may  confer  the  immunity 
of  public  lands  upon  the  property  therein 
mentioned  if  it  was  waste  and  unappro- 
priated before  that  act.  On  this  ground  the 
plaintiff    showed  no  title;  and  it  was  com- 


petent for  any  person  to  rely  upon  this  de- 
fence. It  is  not  like  the  case  of  a  contest 
between  claimants  to  a  portion  of  the  waste 
and  unappropriated  land  under  conflicting 
claims.  In  such  controversies,  private 
rights  alone  come  under  review;  aod  we 
give  no  opinion  as  to  the  right  of  a  defend- 
ant in  ejectment  to  object  to  the  validity-  of 
the  plaintiff's  patent  in  such  a  case.  Bat 
where  the  right  is  vested  in  the  common- 
wealth for  the  benefit  of  the  public,  as  in 
the  case  of  the  public  square  in  the  city  of 
Richmond,  the  navigable  waters  and  the 
soil  under  them  held  by  the  commonwealth 
for  the  common  use,  and  expressly  exempted 
from  grant  by  the  Code,  ch.  62,  J  1,  it  would 
be  unreasonable  and  oppressive  if  the  indi- 
vidual could  not  protect  himself  from  an 
action  of  trespass  brought  by  the  patentee, 
until  the  patent  had  been  repealed  or  shown 
to  be  invalid  in  some  proceeding  having 
that  object  directly  in  view. 

These  observations  upon  the  rights  of  the 
parties  dispose  of  all  the  questions  raised 
by  the  instructions  moved  for  on  either  side, 
and  given  or  refused  at  the  trial. 

The  first  instruction  asked  for  and 
170  refused,  asserts  *the  proposition  that 
the  deed  alone  can  be  regarded  to  as- 
certain the  rights  of  the  United  States.  It 
has  been  already  shown  that  the  title  of  the 
United  States  depends  upon  the  law,  the 
proceedings  had  in  execution  of  it,  and 
the  deed.  They  were  all  necessary  to  com- 
plete the  cession,  and  must  be  looked  to  in 
order  to  find  out  what  was  intended  to  be 
granted  and  was  in  fact  granted  to  the 
United  States:  The  instruction  was  there- 
fore properly  refused. 

The  second  instruction  is  rather  an  ab- 
straction than  an  instruction  bearing  on 
the  case,  and  for  this  reason  properly  re- 
fused as  calculated  to  mislead  the  jury.  The 
terms  are  obscure,  but  the  first  clause  would 
seem  to  imply  that  where  a  latent  ambiguity 
arises  from  a  comparison  of  the  calls  of 
the  deed  with  the  subject  of  the  grant,  no 
evidence  aliunde  could  be  received  to  ex- 
plain it.  It  is  in  such  cases  that  evidence 
aliunde  must  be  resorted  to;  and  as  has 
been  already  remarked,  the  law,  the  sur- 
vey, report  and  deed  must  all  be  regarded 
in  arriving  at  the  intention  of  the  parties, 
and  to  ascertain  the  extent  of  the  cession. 
That  instruction  was  properly  refused. 

The  third  instruction  is  based  upon  a 
state  of  facts  not  existing.  Courses  and 
distances  are  not  alone  called  for  in  the 
deed.  The  southeast  foot  of  Mill  creek 
bridge,  the  mouth  of  the  small  gut  running 
into  the  marsh,  the  dead  pine,  the  line 
between  the  high  land  and  the  marsh,  the 
pine,  the  bay  shore  at  high  water  mark,  are 
all  called  for;  for  this  reason  the  instruc- 
tion was  properly  refused,  as  calculated  to 
mislead,  and  also  because  it  asks  for  a  legal 
construction  of  the  effect  of  the  deed, 
which  the  law  did  not  warrant. 

Nor  did  the  court  err  in  any  of  the  in- 
structions given  to  the  jury  at  the  instance 
of  the  defendant.  From  what  has  been 
already    said,    it    appears    that    the    deed. 
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constraed  with  reference  to  the  law 
171  and  acts  *done  in  execution  of  it, 
gave  to  the  United  States  a  bound- 
ary, by  operation  of  law,  to  the  ordinary 
low  water  mark;  and  consequently  the 
lessor  of  the  plaintiff  could  acquire  no 
title  by  his  patent  to  any  lands  described 
in  the  deed,  which  lie  above  ordinary  low 
water  mark. 

The  third  instruction,  in  regard  to  the 
lands  covered  by  the  waters  of  Mill  creek  at 
ordinary  high  tide,  is  to  be  taken  secundum 
subjectam  materiam.  So  far  as  it  comes 
in  collision  with  the  defendant's  grant,  the 
patent  could  give  no  title,  and  as  the  grant 
to  the  defendant,  by  extending  to  ordinary 
low  water  on  Mill  creek  embraced  all  that 
could  be  the  subject  of  grant,  the  patent  to 
the  plaintiff's  lessor  could  give  no  title  to 
such  lands. 

The  fourth  instruction  is  similar,  in  the 
principle  involved,  to  the  third. 

The  fifth  is  equally  free  from  objection, 
taking*  it  secundum  subjectam  materiam, 
which  was  the  lands  in  controversy  as 
claimed  by  the  defendant.  These  lands 
had  been  granted,  and  property  and  juris- 
diction parted  with.  They  were,  therefore, 
no  long'er  waste  and  unappropriated  at  the 
date  of  the  entry  on  which  the  patent 
issued  to  plaintiff's  lessor;  and  upon  the 
further  ground,  which  was  probably  the 
meaning  of  the  court,  that  the  lands  at 
Old  Point  Comfort,  extending  to  low 
water  mark  on  the  Chesapeake  bay,  Hamp- 
ton roads  and  Mill  creek,  were  public  lands, 
and  not  liable  to  appropriation  by  entry, 
survey  and  grant,  as  part  of  the  waste  and 
unappropriated  lands  of  the  commonwealth. 

We  think  there  is  no  error  in  the  judg- 
ment, and  that  it  should  be  affirmed. 

Judgment  affirmed. 
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1.  Electaseiit— When  Mere  Possession  Will  Support 
Actloa— Case  nt  Ber.t— A  party  in  peaceable  posses- 
sion of  land  is  entered  upon  and  ousted  by  one 
not  bavins  title  to.  or  authority  to  enter  upon,  the 
land.  Tbe  party  ousted  may  recover  the  prem- 
ises In  ejectment  upon  his  possession  merely; 
and  bis  rieht  to  recover  cannot  be  resisted  by 
showinff  that  there  is  or  may  be  an  outstandinflr 
title  in  another,  bnt  only  by  showing  that  the  de'- 

^^or  niDnogrmphlc  note  on  BJectmeot,  see  end  of  case. 

tEJectnenC—When  Mere  Possession  Will  Support 
Action.— By  way  of  exception  to  the  ffeoeral  rule, 
that  in  ejectment  the  plaintiff  muHt  recover  on  the 
•trenffth  of  his  own  title  and  not  upon  the  weakness 
of  his  adversary's,  the  principal  case  holds  that,  a 
party  in  peaceable  possession  of  land,  ousted  by  one 
not  bavinff  title  thereto,  or  authority  to  enter  upon 
tbe  land,  such  party  ousted,  may  recover  the  prem- 
ises in  ejectment  upon  his  possession  merely:  and 
his  rifftat  to  recover  cannot  be  resisted  by  showinsr 
that  there  is  or  may  be  an  outstandinsr  title  in 
another,  but  only  by  showinsr  that  the  defendant 
iiimself  either  has  title  or  authority  to  enter  under 


fendant  himself  either  has  title  or  authority  to 
enter  under  the  title. 
a.  Same -Death  of  Ancestor— Presumption  as  to  Pos- 
session of  Heir.— Where  an  ancestor  dies  in  pos- 
session of  land,  the  presumption  of  law  is  that  the 
heir  is  in  possession  after  the  death  of  the  ances- 
tor: and  in  the  absence  of  all  evidence  on  the 
point,  the  heir  may  maintain  ejectment  upon  the 
strength  of  his  possession,  against  one  who  has 
entered  upon  the  land  without  title,  or  authority 
to  enter  under  the  title  outstandiuff  in  another. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Buckingham  county, 
brought  in  February  1846,  by  the  lessee  of 
Elizabeth  A.  Cobbs  and  others  against 
William  H.  Tapscott.  Upon  the  trial  the 
defendant  demurred  to  the  ev^idence.  It 
appears  that  Thomas  Anderson  died  in 
1800,  having  made  a  will,  by  which  he  ap- 
pointed several  persons  his  executor,  of 
whom  John  Harris,  Robert  Rives  and  Na- 
thaniel Anderson  qualified  as  such.  By  his 
will  his  executors  were  authorized  to  sell 
his  real  estate. 

At  the  time  of  Thomas  Anderson's  death 
the  land  in  controversy  had  been  surveyed 
for  him,  and  in  1802  a  patent  was  issued 
therefor  to  Harris,  Rives  and  N.  Anderson 
as  executors.  Some  time  between  the  years 
1820  and  1825,  the  executors  sold  the  land 
at  public  auction,  when  it  was  knocked  ofiF 
to  Robert  Rives ;  though  it  appears  from  a 
contract  between  Rives  and  Sarah  I^ewis, 
dated  in  September  1825,  that  the  land  had, 
prior  to  that  date,  been  sold  by  the 
173  executors  to  *Mrs.  I^ewis  for  three 
hundred  and  sixty-seven  dollars  and 
fifty  cents.  This  contract  was  for  the  sale 
by  Mrs.  Lewis  to  Rives  of  her  dower  interest 
in  another  tract  of  land,  for  which  Rives 
was  to  pay  to  the  executors  of  Thomas 
Anderson  the  sum  of  two  hundred  and  sev- 
enteen dollars  and  fifty  cents  in  part  of  her 
purchase.  In  a  short  time  after  her  pur- 
chase she  moved  upon  the  land,  built  upon 
and  improved  it,  and  continued  in  possession 
until  1835,  when  she  died.  In  1825  the  exec- 
utor Harris  was  dead,  and  Nathaniel  An- 
derson died  in  1831,  leaving  Rives  surviving 
him.  And  it  appears  that  in  an  account 
settled  by  a  commissioner  in  a  suit  by  the 
devisees  and  legatees  of  Thomas  Anderson 
against  the  executors  of  Robert  Rives,  there 
was  an  item  under  date  of  the  28th  of  Au- 
gust 1826,  charging  Rives  with  the  whole 
amount  of  the  purchase  money,  in  which  it 
is  said,  **The  whole  not  yet  collected,  but 
Robert  Rives  assumes  the  liability." 

such  title.  For  the  above  proiKJsitlon,  the  principal 
case  is  approved  in  OHnfirer  v.  Shepherd,  12  Gratt 
478:  Atkins  V.  Lewis.  14  Gratt.  40.  and  note;  Nelson  v. 
Triplett.  81  Va.  237;  Ushers  v.  Pride,  15 Gratt.  201,  and 
not€i  Carter  v.  Ramey,  15  Gratt.  347,  and  note:  Witten 
V.  St.  Clair.  27  W.  Va.  771:  Miller  v.  Williams.  16 
Gratt.  218,  and  note;  Barton  v.  Gilchrist.  10  W.  Va. 
2i8:  Posilewalte  v.  Wise,  17  W.  Va.  16:  Elliott  v. 
Sutor,  3  W.  Va.  42:  Low  v.  Settle,  22  W.  Va.  400.  401: 
Gorman  v.  Steed.  1  VV.  Va.  12.  See,  In  accord,  Suttle 
V.  K.  P.  &  P.  It  R.  Co..  76  Va.  284:  Barton's  Law 
Praciice  (2d  Ed.)  354:  monoffraphlc  note  on  "Eject- 
ment." at  end  of  case. 
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There  is  no  evidence  that  the  heirs  of 
Mrs.  Lewis  were  in  possession  of  the  land 
after  her  death,  except  as  it  ma3'  be  inferred 
from  the  fact  that  she  had  been  living-  upon 
the  land  from  the  time  of  her  purchase 
until  her  death,  and  that  she  died  upon  it. 

The  proof  was  that  Cobbs  took  possession 
•f  the  land  about  the  year  1842,  without, 
so  far  as  appears,  any  pretense  of  title. 
He  made  an  entry  with  the  surveyor  of  the 
county  in  December  1844,  with  a  view  to 
obtain  a  patent  for  it. 

The  court  gave  a  judgment  upon  the  de- 
murrer for  the  plaintiffs,  and  Tapscott 
thereupon  applied  to  this  court  for  a  super- 
sedeas, which  was  allowed. 

G.  N.  Johnson,  for  the  appellant. 
Irving',  for  the  appellees. 

DANIEL/,  J.     It  is  no   doubt   true,    as   a 
general  rule,  that  the  right  of  a  plain- 

174  tiff  in  ejectment  to  recover,  *rests  on 
the   strength   of  his  own  title,  and  is 

not  established  by  the  exhibition  of  defects 
in  the  title  of  the  defendant,  and  that  the 
defendant  may  maintain  his  defense  by 
simply  showing  that  the  title  is  not  in 
the  plaintiff,  but  in  some  one  else.  And  the 
rule  is  usually  thus  broadly  stated  by  the 
authorities,  without  qualification.  There 
are,  however,  exceptions  to  the  rule  as  thus 
announced,  as  well  established  as  the  rule 
itself.  As  when  the  defendant  has  entered 
under  the  title  of  the  plaintiff  he  cannot  set 
up  a  title  in  a  third  person  in  contradic- 
tion to  that  under  which  he  entered.  Other 
instances  might  be  cited  in  which  it  is 
equally  as  well  settled  that  the  defendant 
would  be  estopped  from  showing  defects  in 
the  title  of  the  plaintiff.  In  such  cases, 
the  plaintiff  may,  and  often  does  recover, 
not  by.  the  exhibition  of  a  title  good  in  it- 
self, but  by  showing  that  the  relations  be- 
tween himself  and  the  defendant  are  such 
that  the  latter  cannot  question  it.  The 
relation  between  the  parties  stands  in  the 
place  of  title;  and  though  the  title  of 
the  plaintiff  is  tainted  with  vices  or  defects 
that  would  prove  fatal  to  his  recovery  in 
a  controversy  with  any  other  defendant  in 
peaceable  possession,  it  is  yet  all  sufficient 
in  a  litigation  with  one  who  entered  into 
the  possession  under  it,  or  otherwise  stands 
so  related  to  it  that  the  law  will  not  allow 
him  to  plead  its  defects  in  his  defense. 

Whether  the  case  of  an  intrusion  by  a 
stranger  without  title,  on  a  peaceable 
possession,  is  not  one  to  meet  the  exigencies 
of  which  the  courts  will  recognize  ^  still 
further  qualification  or  explanation  of  the 
rule  requiring  the  plaintiff  to  recover  only 
on  the  strength  of  his  own  title,  is  a  ques- 
tion which,  I  believe,  has  not  as  j'et  been 
decided  by  this  court.  And  it  is  somewhat 
remarkable  that  there  are  but  few  cases  to 
be  found  in  the  Knglish  reporters  in  which 
the  precise  question  has  been  decided  or 
considered  by  the  courts. 

The  cases  of  Read  &  Morpeth  v.  Er- 

175  ington,     Croke  *Eli2.     ^21 ;  Batcman 
V.    Allen,    Ibid.     437;    and    Allen    v. 

Rivington,  2  Saund.  R.  Ill,    were  each   de- 


cided on  special  verdicts,  in  which  the  facts 
with  respect  to  the  title  were  stated.  In 
each  case  it  was  shown  that  the  plaintiff 
was  in  possession,  and  that  the  defendant 
entered  without  title  or  authority;  and  the 
court  held  that  it  was  not  necessary  to  de- 
cide upon  the  title  of  the  plaintiff,  and  gave 
judgment  for  him.  In  the  report  of  Bate- 
man  V.  Allen,  it  is  said  that  Williams  Ser- 
geant moved,  "that  for  as  much  as  in  all 
the  verdict  it  is  not  found  that  the  defend- 
ant had  the  primer  possession,  nor  that  he 
entered  in  the  right  or  by  the  command  of 
an3*  who  had  title,  but  that  he  entered  on 
the  possession  of  the  plaintiff  without  title, 
his  entry  is  not  lawful;"  and  so  the  court 
held. 

And  in  Read  &  Morpeth  v.  Krington,  it 
was  insisted  that  for  a  portion  of  the  prem- 
ises the  judgment  ought  to  be  for  the  de- 
fendant, in  as  much  as  it  appeared  from 
the  verdict  that  the  title  to  such  portion  was 
outstanding  in  a  third  part3' ;  but  the  court 
said  it  did  not  matter,  as  it  was  shown  that 
the  plaintiff  had  entered,  and  the  defend- 
ant had  entered  on  him. 

I  have  seen  no  case  overruling  these  deci- 
sions. It  is  true  that  in  Haldane  v.  Harvey, 
4  Burr.  R.  2484,  the  general  doctrine  is  an- 
nounced that  the  plaintiff  must  recover  on 
the  strength  of  his  own  title;  and  that  the 
** possession  gives  the  defendant  a  rig-ht 
against  every  man  who  cannot  show  a  good 
title."  But  in  that  case  the  circumstances 
under  which  the  defendant  entered,  and  the 
nature  of  the  claim  by  which  he  held,  do 
not  appear;  and  the  case,  therefore,  cannot 
properly  be  regarded  as  declaring  more  than 
the  general  rule. 

The  same  remark  will  apply  to  other  cases 
that  might  be  cited,  in  which  the  general 
rule  is  propounded  in  terms  eaually  broad 
and  comprehensive. 

In  2  T.  R.  749,  we  have  nothing  more 
than  the  syllabus  of  the  case  of  Crisp 
176  V.  Barber,  in  which  it  is  said  *that  a 
lease  of  a  rectory-house,  Ac,  by  a 
rector,  becomes  void  by  13th  Eliz.  ch.  20, 
by  his  nonresidence  for  eighty  days,  and 
that  a  stranger  may  take  advantage  of  it. 
And  that  the  lessee  cannot  maintain  eject- 
ment against  a  stranger  who  enters  with- 
out any  title  whatever. 

And  in  Graham  v.  Peat,  1  East's  R.  244, 
in  which,  upon  alike  state  of  facts,  arising 
under  the  same  statute,  the  plaintiff  brought 
trespass  instead  of  ejectment,  it  was  held 
that  his  possession  was  sufficient  to  main- 
tain trespass  against  a  wrong-doer,  thfe 
chief  justice,  L/ord  Kenyon,  remarking,  that 
**if  ejectment  could  not  have  been  main- 
tained, it  was  because  that  is  a  fictitious 
remedy  founded  upon  title." 

These  two  cases  as  reported  may,  per- 
haps, when  taken  in  connection,  be  fairly 
regarded  as  holding  that  mere  possession 
by  the  plaintiff  will  justify  the  action  of 
trespass  against  an  intruder,  but  is  not 
sufficient  to  maintain  ejectment.  If  so, 
they  are  in  conflict  with  the  earlier  decisions 
before  cited.  It  is  to  be  observed,  how^- 
ever,    of   the   first  of   these  cases,   that  we 
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have  no  statement  of  the  grounds  on  which 
it  was  decided ;  and  of  the  last,  that  it  does 
not  directly  present  the  question  whether 
ejectment  could  or  could  not  have  been 
maintained.  And  I  do  not  think  it  would 
be  jnst  to  allow  them  to  outweigh  decisions 
in  which  the  precise  question  was  fairly 
presented,  met  and  adjudicated:  The  more 
especially,  as  the  doctrine  of  the  earlier 
cases  is  reasserted  by  Lord  Tenterden  in 
the  case  of  Hughes  v.  Dyball,  14  Eng.  C. 
I#.  R.  481.  In  that  case,  proof  that  the 
plaintiff  let  the  locus  in  quo  to  a  tenant  who 
held  peaceable  possession  for  about  a  year, 
was  held  sufficient  evidence  of  title  to  main- 
tain ejectment  against  a  party  who  came  in 
the  night  and  forcibly  turned  the  tenant 
out  of  possession.  In  Archibold's  Nisi 
Prius,  vol.  2,  p. -395,  the  case  is  cited  with 
approbation,  and  the  law  stated  in 
accordance   with   it.     In  this  country 

177  *the  cases  are  numerous,  and  to  some 
extent  conflicting,  yet  I  think  that  the 

larger  number  will  be  found  to  be  in  accord- 
ance with  the  earlier  English  decisions.  I 
have  found  no  case  in  which  the  question 
seems  to  have  been  more  fully  examined  or 
maturely  considered  than  in  Sowden,  &c. 
V.  McMillan's  heirs,  4  Dana's  R.  456.  The 
views  of  the  learned  judge  (Marshall)  who 
delivered  the  opinion  in  which  the  whole 
court  concurred,  are  rested  on  the  authority 
of  several  cases  in  Kentucky,  previously 
decided,  on  a  series  of  decisions  made  by 
the  Supreme  court  of  New  York,  and  on  the 
three  British  cases  of  Bateman  v.  Allen, 
Allen  V.  Rivington,  and  Read  &  Morpeth 
V.  Erington,  before  mentioned.  **These 
three  cases  (he  says)  establish  unquestion- 
ably the  right  of  the  plaintiff  to  recover 
when  it  appears  that  he  was  in  possession, 
and  that  the  defendant  entered  upon  and 
ousted  his  possession,  without  title  or  au- 
thority to  enter;  and  prove  that  when  the 
possession  of  the  plaintiff  and  an  entry  upon 
it  by  the  defendant  are  shown,  the  right  of 
recovery  cannot  be  resisted  by  showing  that 
there  is  or  may  be  an  outstanding  title  in 
another;  but  only  by  showing  that  the  de- 
fendant himself  either  has  title  or  authority 
to  enter  under  the    title.'* 

*'It  is  a  natural  principle  of  justice,  that 
he  who  is  in  possession  has  the  right  to 
maintain  it,  and  if  wrongfully  expelled,  to 
regain  it  by  entry  on  the  wrong-doer. 
When  titles  are  acknowledged  as  separate 
and  distinct  from  the  possession,  this  right 
of  maintaining  and  regaining  the  posses- 
sion is,  of  course,  subject  to  the  exception 
that  it  cannot  be  exercised  against  the  real 
owner,  in  competition  with  whose  title  it 
wholly  fails.  But  surely  it  is  not  accordant 
with  the  principles  of  justice,  that  he  who 
ousts  a  previous  possession,  should  be  per- 
mitted to  defend  his  wrongful  possession 
against  the  claim  of  restitution  merely 

178  by  *showing  that  a  stranger,  and  not 
the  previous  possessor   whom    he   has 

ousted,  was  entitled  to  the  possession.  The 
law  protects  a  peaceable  possession  against 
all  except   him  who  has  the  actual  right  to 


the  possession,  and  no  other  can  rightfully 
disturb  or  intrude  upon  it.  While  the 
peaceable  possession  continues,  it  is  pro- 
tected against  a  claimant  in  the  action  of 
ejectment,  by  permitting  the  defendant  to 
show  that  a  third  person  and  not  the  claim- 
ant has  the  right.  But  if  the  claimant, 
instead  of  resorting  to  his  action,  attempt 
to  gain  the  possession  by  entering  upon 
and  ousting  the  existing  peaceable  posses- 
sion, he  does  not  thereby  acquire  a  rightful 
or  a  peaceable  possession.  The  law  does  not 
protect  him  against  the  prior  possessor. 
Neither  does  it  indulge  any  presumption  in 
his  favor,  nor  permit  him  to  gain  any 
advantage  by  his  own  wrongful  act." 

In  Adams  vi  Tiernan,  5  Dana's  R.  394, 
the  same  doctrine  is  held ;  it  being  there 
again  announced  that  a  peaceable  posses- 
sion wrongfully  divested,  ought  to  be  re- 
stored, and  is  sufficient  to  maintain  the 
action ;  and  that  no  mere  outstanding  supe- 
rior right  of  entry  in  a  stranger,  can  be 
used  availably  as  a  shield  by  the  trespasser 
in  such  action.  It  has  also  been  repeatedly 
reaffirmed  in  later  decisions  of  the  Supreme 
court  of  New  York ;  and  may  therefore  be 
regarded  as  the  well  settled  law  of  that  state 
and  of  Kentucky. 

To  the  same  effect  are  the  decisions  in 
New  Jersey,  Connecticut,  Vermont  and 
Ohio.  Penton's  lessee  v.  Sinnickson,  4 
Halst.  R.  149;  Law  v.  Wilson,  2  Root's  R. 
102;  Ellithorp  v.  Dewing,  1  Chipm.  R.  141; 
Warner  v.  Page,  4  Verm.  R.  294;  Ludjow's 
heirs  V.  McBride,  3  Ohio  R.  240;  Newnam's 
lessee  v.  The  City  of  Cincinnati,  18  Ohio 
R.  327.  In  the  case  of  Ellithorp  v.  Dewing, 
1  Chipm.  R.  141,  the  rule  is  thus  stated  : 
*  ^Actual  seizin  is  sufficient  to  recover 
179  as  well  as  to  defend  against  a  *stranger 
to  the  title.  He  who  is  first  seized 
may  recover  or  defend  against  any  one  ejt- 
cept  him  who  has  a  paramount  title.  If 
disseized  by  a  stranger,  he  ma)'  maintain 
an  action  of  ejectment  against  the  disseizor, 
and  in  like  manner  the  disseizor  may  main- 
tain an  action  against  all  persons  except  his 
disseizee,  or  some  one  having  a  paramount 
title." 

In  Delaware,  North  Carolina,  South  Caro- 
lina, Indiana,  and  perhaps  in  other  states 
of  the  Union,  the  opposite  doctrine  has 
been  held. 

In  this  state  of  the  law,  untrammeled  as 
we  are  by  any  decisions  of  our  own  courts, 
I  feel  free  to  adopt  that  rule  which  seems 
to  me  best  calculated  to  attain  the  ends  of 
justice.  The  explanation  of  the  law  (as 
usually  announced)  given  by  Judge  Mar- 
shall in  the  portions  of  his  opinion  which 
I  have  cited,  seems  to  me  to  be  founded 
on  just  and  correct  reasoning;  and  I  am 
disposed  to  follow  those  decisions  which 
uphold  a  peaceable  possession  for  the  protec- 
tion as  well  of  a  plaintiff  as  of  a  defendant 
in  ejectment,  rather  than  those  which  in- 
vite disorderly  scrambles  for  the  possession, 
and  clothe  a  mere  trespasser  with  the  means 
of  maintaining  his  wrong,  by  showing 
defects,  however  slight,    in  the  title  of  him 
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on  whose  peaceable  possession  he  has  in- 
truded without  shadow  of  authority  or  title. 

The  authorities  in  support  of  the  mainte- 
nance of  ejectment  upon  the  force  of  a  mere 
prior  possession,  however,  hold  it  essential 
that  the  prior  possession  must  have  been 
removed  by  the  entry  or  intrusion  of  the 
defendant;  and  that  the  entry  under  which 
the  defendant  holds  the  possession  must 
have  been  a  trespass  upon  the  prior  pos- 
session. Sowden  v.  McMillan's  heirs,  4 
Dana's  R.  456.  And  it  is  also  said  that 
constructive  possession  is  not  sufficient  to 
maintain  trespass  to  real  property; 
that     actual    possession   is   required, 

180  *and  hence  that  where   the   injury   is 
done    to    an    heir    or   devisee   by  an 

abator,  before  he  has  entered,  he  cannot 
maintain  trespass  until  his  re-entry.  2 
Tucker's  Comm.  191.  An  apparent  diffi- 
culty, therefore,  in  the  way  of  a  recovery 
by  the  plaintiffs,  arises  from  the  absence 
of  positive  proof  of  their  possession  at  the 
time  of  the -defendant's  entry.  It  is  to  be 
observed,  however,  that  th^re  is  no  proof 
to  the  contrary.  Mrs.  I^ewis  died  in  pos- 
session of  the  premises,  and  there  is  no  proof 
that  they  were  vacant  at  the  time  of  the 
defendant's  entry.  And  in  Gilbert's  Ten- 
ures 37,  (in  note,)  it  is  stated,  as  the  law, 
that  as  the  heir  has  the  right  to  the  hered- 
itaments descending,  the  law  presumes 
that  he  has  the  possession  also.  The  pre- 
sumption may  indeed,  like  all  other  pre- 
sumptions, be  rebutted :  but  if  the  possession 
be  not  shown  to  be  in  another,  the  law 
concludes  it  to  be  in  the  heir. 

The  presumption  is  but  a  fair  and  reason- 
able one ;  and  does,  I  think,  arise  here ;  and 
as  the  only  evidence  tending  to  show  that 
the  defendant  sets  up  an)'  pretense  of  right 
to  the  land,  is  the  certificate  of  the  surveyor 
of  Buckingham,  of  an  entry  by  the  defend- 
ant, for  the  same,  in  his  office,  in  December 
1844;  and  his  possession  of  the  land  must, 
according  to  the  evidence,  have  commenced 
at  least  as  early  as  some  time  in  the  year 
1842;  it  seems  to  me  that  he  must  be 
regarded  as  standing  in  the  attitude  of  a 
mere  intruder  on  the  possession  of  the 
plaintiffs. 

Whether  we  might  not  in  this  case  pre- 
sume the  whole  of  the  purchase  money  to 
be  paid,  and  regard  the  plaintiffs  as  having 
a  perfect  equitable  title  to  the  premises, 
and  in  that  view  as  entitled  to  recover  by 
force  of  such  title;  or  whether  we  might 
not  resort  to  the  still  further  presumption 
in  their  favor,  of  a  conveyance  of  the  legal 
title,  are  questions  which  I  have  not 
thought  it  necessary  to  consider;  the 

181  view,  which  *I  have  already  taken  of 
the    case,     being   sufficient,     in    my 

opinion,  to  justify  us  in  affirming  the  judg- 
ment. 

ALLEN,  MONCURB  and  SAMUELS, 
Js.,  concurred  in   the  opinion  of  Daniel,  J. 

LEE,  J.,  dissented. 

Judgment  affirmed. 
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VII.  Pleadinff  and  Practice. 

A.  Forum  of  the  Action. 
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C.  Pleas. 

D.  New  Trials. 

E.  Appellate  Proceedinffs. 

VIII.  Evidence. 

A.  Admissible  Evidence. 

B.  Inadmissible  Evidence. 

C.  Welsrht  of  Evidence. 

IX.  Verdict  and  Judgment 

A.  Requisites  and  Construction  of  Verdicts 

B.  Special  Verdicts. 

C.  The  Judfirment. 

X.  Mesne  Profits  and  Improvements. 

Cross  References: 

Adversary  Possession,  appended  to  Nowlin  ▼. 
Reynolds,  25  Gratt.  137. 

Unlawful  Detainer,  appended  to  Dobson  t.  Cul- 
pepper, 28  Gratt  853. 

I.  NATURE  OP  THB  RBnBDY. 

The  action  of  ejectment  is  designed  to  try  both 
the  title  and  right  of  possession  to  the  land  in  con- 
trorersy.  The  plaintiff  cannot  recover  withoot 
showinfiT  that  he  is  entitled  to  the  possession:  and 
the  defendant  withont  having-  any  right  to  the  pos- 
session himself,  may  generally  prevent  a  recovery 
by  the  plaintiff,  by  showing  an  outstanding  right  of 
po.ssession  in  another.  4  Min.  Inst  (Sd  Ed.)  444 
et  S€Q.\  Davis V.  Mayo,  82  Va.  07;  Olinger  v.  Shepherd. 
12  Gratt  471. 

II.  FOR  WHAT  THB  ACTION  LIBS. 

Land  Subject  to  Dower.— A  plaintiff  in  an  action  of 
ejectment  may  recover  land  which  is  subject  to  the 
dower  of  a  widow,  if  snch  dower  has  not  been 
assigned:  for,  until  the  dower  is  assigned  she  has 
no  right  to  the  possession  of  any  of  the  land.  The 
plaintiff's  recovery  in  such  case,  however,  is  subject 
to  the  title  of  the  widow.  Chapman  v.  Armistead. 
4  Munf.  382:  Moore  v.  Gilliam,  5  Munf.  340. 

Where  Right  of  Basement  Is  In  Defendant.— A 
recovery  of  a  judgment  in  ejectment  is  subject  to 
any  easement  in  the  public  to  use  the  land  as  a 
street  or  highway:  and  the  right  of  the  public  to 
the  easement  is  not  drawn  in  question  or  in  any 
way  affected  by  the  controversy  between  the  plain- 
tiff and  the  defendant  as  to  the  ownership  of  tbe 
fee.    Warwick  v.  Mayo,  15  Gratt.  528. 

Breach  of  Condition  Subsequent  In  a  Deed.— Where 
land  is  granted  upon  a  condition  subsequent  and 
there  is  a  breach  of  the  condition,  the  grantee's 
estate  is  determined  by  this  breach,  and  an  action 
of  ejectment  can  be  maintained  by  the  grantor 
against  the  grantee  for  the  recovery  of  the  land. 
Martin  v.  Ohio  R.  R.  Co..  87  W.  Va.  349,  16  S.  E. 
Rep.  589. 
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Bat  where  a  stlpalatlon  In  a  deed  does  not  amonnt 
en  a  condition  subsequent,  the  firrantor  cannot 
raaintain  ejectment  upon  nonperformance  of  the 
xtlpalation.  Brown  v.  Caldwell.  83  W.  Va.  187.  In 
Carper  v.  Cook,  39  W.  Va.  34ft.  19  S.  E.  Rep.  379.  land 
was  sold  to  the  board  of  education  for  school  pur- 
poyes.  and  afterwards  the  board  of  education 
ceased  to  use  the  land  for  such  purposes,  and  sold 
it  to  a  tbird  person.  It  was  held  that  ejectment 
would  not  lie  by  the  srrantor,  for  the  recovery  of 
the  land. 

Incorporeal  Heredltamento.— Under  the  Virflfinia 
statate  which  prorides.  that  **a  party  haviuff  an 
interest  in  or  claim  to  land  held  adversely  by 
aaoiher  may  sell  and  convey  the  same,  and  his 
irrantee  may  maintain  ejectment  for  it."  an  action 
of  ejectment  may  be  maintained  for  the  recovery 
of  an  incorporeal  hereditament  Code  of  1887. 1 2418 ; 
CarrlnfirUm  v.  Goddin.  18  GratU  587;  Reynolds  v. 
Cook.  83  Va.  817,  3  S.  E.  Rep.  710. 

A  grant  of  a  rifirht  to  quarry  and  remove  limestone 
for  certain  specific  purposes,  has  been  held  to  be  not 
a  mere  license,  but  an  interest  in  or  a  risrht  arisinsr 
out  of  land,  and  as  such,  to  constitute  under  the  Va. 
Code,  the  foundation  for  an  action  of  ejectment. 
Reynolds  v.  Cook.  83  Va.  817,  3  S.  E.  Rep.  710. 

Lnd  Dedicated  to  Public  or  ChariUble  Usee.— Where 
land  is  reserved  by  a  grantor  in  a  deed,  and  dedi- 
cated to  a  public  or  charitable  use,  no  title  pas.ses  by 
subsequent  conveyances  of  the  tract  out  of  which 
the  reservation  was  made,  thousrh  these  convey- 
ances be  without  reservation;  and  if  a  subsequent 
grantee  takes  possession  of  the  land  so  dedicated  by 
reservation,  the  dedicator  may  maintain  an  action 
of  ejectment  for  it    Benn  v.  Hatcher,  81  Va.  25. 

Action  to  Recover  the  Vae  of  Certain  Lands.— Accord- 
InfTto  the  terms  of  a  covenant  annexed  to  a  deed, 
tbe  grantor  of  a  tract  of  land  had  a  right  to  its  use. 
when  it  was  not  required  or  needed  for  the  pur- 
poses of  the  irrantee.  In  an  action  of  ejectment 
broaght  by  the  grantor  to  recover  the  u.se  of  the 
lands  which  were  unemployed  by  the  grantee,  it 
was  held,  that  under  the  Virginia  Code,  SS  2730.  2738. 
ejectment  would  not  lie  to  recover  the  mere  use  of 
anemployed  or  unoccupied  lands  for  an  uncertain 
and  Indefinite  period.  King^  v.  Norfolk,  etc.,  Ry.  Co.. 
(Va.  1901).  7  Va.  Law  Reg.  403. 

Where  the  Land  Claimed  Is  UncerUIn— Election.— 
Where  there  is  an  intention  on  the  part  of  the 
grantor  to  except  from  the  operation  of  a  deed  cer- 
tain lands  which  would  otherwise  be  covered  by 
aach  deed,  tbe  land  intended  to  be  excepted  must  be 
described  -with  certainty  in  order  to  withdraw  it 
from  the  operation  of  the  deed.  Unless  the  land  Is 
described  with  certainty  the  grantor  cannot  main- 
tain an  action  of  ejectment  for  it  Butcher  v.  Creel. 
9  Gratt  901. 

But  uncertainty  in  the  reservation  of  a  deed  may 
be  cured  by  the  election  of  the  firrantor  made  within 
a  reasonable  time:  and  after  such  election,  the 
grantor  may  maintain  an  action  of  ejectment  for 
the  land  which  he  elects  to  take.  Benn  v.  Hatcher. 
«  Va.85u 

Land  Granted  with  Reservations  to  Prior  Holders.— 
The  commonwealth,  by  patent  granted  a  tract  of 
land  containing  70,202  acres,  within  specified  metes 
and  bounds,  by  a  survey!  containing  a  surplus  of 
42,000  acres,  held  by  titles  having  legal  preference 
to  the  warrants  and  rights,  upon  which  the  grant 
was  founded.  A  reservation  was  therefore  made  In 
favor  of  those  titles  In  sreneral  terms.  It  was  de- 
cided that  under  the  terms  of  this  patent,  the  gran- 


tee was  entitled  to  recover  in  ejectment  all  the  land 
within  the  metes  and  bounds  thereof,  except  such 
as  the  defendants  miffht  show  themselves  entitled 
to,  under  the  said  reservation.  Hopkins  v.  Ward.  6 
Munf.  38.  Se«  also.  Nichols  v.  Covey,  4  Rand.  86S: 
Bryan  v.  Wlllard,  21  W.  Va.  85. 

Land  Forfeited  for  Nonpayment  of  Taxes.— The 
heirs  of  a  patentee  of  laud  forfeited  for  nonpay- 
ment of  taxes  and  not  redeemed,  cannot  maintain 
ejectment  for  it  against  a  party  who  has  entered 
upon  it  peaceably,  though  the  tenant  has  no  title 
to  the  land.    Utihers  v.  Pride.  16  Gratt  190. 

III.  TITLE  TO  5UPPORT  THE  ACTION. 

A.  IN  GENERAL. 

Qeneral  Rule.— The  general  rule  in  ejectment  is 
that  the  plaintiff  must  show  a  legal  title  in  himself, 
and  a  present  right  of  posscKsion  under  it  at  the 
time  of  the  commencement  of  the  action.  He  must 
recover  on  the  strength  of  his  own  title  and  not  on 
the  weakness  of  his  adversary's.  As  the  party  in 
possession  is  presumed  to  be  the  owner  until  the 
contrary  is  proved,  it  is  necessary  for  the  claimant 
in  ejectment  to  show  in  himself  a  good  and  sufilcient 
title  to  the  land,  to  enable  him  to  recover  from  the 
defendant  He  will  not  be  satisfied  by  the  weakness 
of  the  defendant's  claim.  The  possession  of  the 
latter  firives  him  the  riff ht  ag-ainst  every  man  who 
cannot  establish  a  title,  and  if  he  can  answer  the 
case  on  the  part  of  the  claimant  by  showing  the 
real  title  to  the  land  to  be  in  another,  it  will  be  suffi- 
cient for  his  defence,  although  he  does  not  pretend 
that  he  holds  the  land  with  this  consent  or  under 
the  authority  of  the  real  owner.  Suttle  v.  Rich., 
etc..  R.  Co..  76  Va.  284;  Nelson  v.  Trlplett,  81  Va.  236; 
Russell  V.  AUmond.  92  Va.  484,  23  S.  E.  Rep.  895;  Holly 
River  Coal  Co.  v.  Howell.  86  W.  Va.  489.  15  S.  E.  Rep. 
214;  Reusens  v.  Lawson.  91  Va.  226,  21  S.  E.  Rep.  347; 
Atkinson  V.  Smith  (Va.),  24  S.  E.  Rep.  901;  Bradley 
V.  Ewart  18  W.  Va.  598;  Witten  v.  St  Clair,  27  W.  Va. 
762;  Slocum  v.  Compton,  93  Va.  374,  25  S.  E.  Rep.  8; 
Low  V.  Settle,  32  W.  Va.  600.  9  S.  E.  Rep.  922;  McKin- 
ney  v.  Daniel,  90  Va.  704.  19  S.  E.  Rep.  880;  Voiffht  v. 
Raby,  90  Va.  799,  20  S.  E.  Rep.  824. 

B«ceptlons  to  the  General  Rule.— A  person  in  peace- 
able possession  of  land  w^hich  is  entered  upon,  and 
who  is  ousted  by  a  stranger  without  title,  may  re- 
cover in  ejectment  upon  the  strength  of  his  mere 
previous  posse.sslon.  The  reason  Is,  that  actual 
seisin  is  evidence  of  title  against  all  the  world,  ex- 
cept the  true  owner,  and  the  law  will  not  permit 
that  seisin  to  be  wantonly  invaded  by  one  who  him- 
self has  no  title.  Lee  v.  Tapscott,  2  Wash.  278:  Sut- 
tle v.  Richmond,  etc.,  R.  Co.,  76  Va.  289;  Witten  v. 
St.  Clair,  27  W.  Va.  768. 

A  tenant  let  Into  possession  under  a  lease  is  es- 
topped to  deny  the  title  of  his  landlord,  and  this 
estoppel  may  be  relied  on  in  ejectment  Here 
again,  the  estoppel  is  founded  on  a  permissive  pos- 
session, and  is  admitted  to  be  a  departure  from  the 
strict  rule  of  law.  which  rcfuiires  that  the  plaintiflF 
In  ejectment  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  his  adver- 
sary's. Miller  V.  William^*,  l.=> Gratt  213;  Ahlerson  v. 
Miller,  15  Gratt  279:  Suttle  v.  Rich.,  etc.,  R.  Co.,  76 
Va.  289;  Witten  v.  St  Clair.  27  W.  Va.  762. 

EqulUble  Title  Insufficient.— it  is  a  well-established 
rule  that  an  equitable  title  Is  not  sufficient  to  sup- 
,  port  an  action  of  ejectment  Ruffners  v.  Lewis,  7 
!  Leigh  720:  Suttle  v.  Rich.,  etc..  R.  Co.,  76  Va.  284; 
I  Russell  V.  AUmond,  92  Va.  48-*,  23  S.  E.  Rep.  896: 
I  Slocum  V.  Compton,  93  Va.  374,  2.>  S.  E.  Rep.  3. 
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Title  from  «  Common  Source.— In  ejectment,  wben 
both  parties  claim  title  from  a  common  grantor, 
tlie  rale  is  well  settled  that  it  is  prima  facie  snfQcient 
for  the  plaintiff  to  prove  snch  common  derivation 
of  title,  without  proving  that  such  person  had  title 
to  the  land  in  controversy.  Bollinir  r.  Teel,  76  Va. 
487;  Laidley  v.  Cent  Land  Co.,  30  W.  Va.  50B,  4  S.  E. 
Rep.  706:  Low  v.  Settle,  32  W.  Va.  600,  0  S.  E.  Eep. 
»B2;  Carrell  V.  Mitchell.  37  W.  Va.  180,  16  S.  E.  Rep. 
453. 

When  Title  Must  Exist  In  Plaintlff.-The  plaintiff 
must  have  title  to  the  land  in  controversy  at  the 
commencement  of  the  suit  in  order  to  support  an 
action  of  ejectment.  Suttle  v.  Rich.,  etc.,  R.  Co.,  76 
Va.  284:  Russell  v.  AUmond.  92  Va.  484,  23  S.  £.  Rep. 
895.  But  it  has  been  held  that  the  conveyance  of 
the  land  in  controversy  by  the  plaintiff  pending  an 
action  of  ejectment  does  not  affect  his  rlcrht  of  re- 
covery.   Beckwith  v.  Thompson,  18  W.  Va.  103. 

What  l5  Sufficient  Proof  of  Title. -A  plaintiff  in  an 
action  of  ejectment  may  show  his  title  by  traclnflf  It 
back  to  a  grant  from  the  commonwealth,  or  he  may 
show  such  a  state  of  facts  as  will  warrant  the  jury 
in  presuminsr  a  gnrant  from  the  commonwealth. 
Sulphur  Mines  Co.  v.  Thompson,  93  Va.  293.  25  S.  E. 
Rep.  282.  And  he  may  recover  under  one  or  the  other 
of  two  demises  of  the  same  land,  from  different 
persoDS.  Hopkins  v.  Ward.  6  Munf.  88;  See  v. 
areenlee.  6  Munf.  802. 

B.  ADVERSE  POSSESSION. 

Actual  Possession  under  Color  of  Tltle.~*A  person 
havinsT  held  actual  possession  of  land  for  more  than 
fifteen  years  under  color  of  title,  and  beincr  then 
ousted  by  another  who  is  a  mere  trespasser  without 
pretence  of  title,  may  recover  in  ejectment  asrainst 
such  trespasser,  thousrh  it  does  not  appear  that  the 
land  has  ever  been  granted  by  the  commonwealth. 
Middle  ton  v.  Johns,  4  Gratt.  129. 

See  generally,  on  this  subject,  monofifraphicno^tf  on 
•'Adverse  Possession"  appended  to  Nowlin  v.  Rey- 
nolds. 25  Gratt  137. 

Temporary  Possession  Insufficient  to  Give  Title.— It 
was  held  in  Pasley  v.  EnffUsh,  5  Gratt.  141,  that  a 
temporary  possession  of  land,  by  cutting  and  sawing 
timber  upon  it,  was  not  such  adversary  possession 
as  would  crive  title,  and  enable  a  party  to  sue  in 
ejectment. 

In  ejectment,  where  it  appeared  from  the  evidence 
that  the  land  in  controversy  was  vacant  when  the 
defendant  came  to  the  possession  of  it  peaceably 
and  quietly,  without  any  privity  between  him  and 
the  lessors  of  the  plaintiff  or  those  under  whom  they 
claimed,  it  was  held  that  the  plaintiff  could  not 
recover,  upon  the  ground  of  the  prior  possession  of 
the  lessors,  without  provingr  twenty  years  uninter- 
rupted adverse  possession  on  their  part  or  on  the 
part  of  those  under  whom  they  claimed ;  or  showing 
a  rierht  to  the  possession  by  the  death  and  seisin,  in 
the  manner  prescribed  by  the  act  of  assembly,  of 
some  person  under  whom  they  claimed.  Moody  v. 
McKim,  5  Munf.  374. 

Adverse  Possession— Interlocks.— A  plaintiff  in  an 
action  of  ejectment  claiming  title  by  adverse  pos- 
session, thouffh  he  recovers  other  parts  of  the  tract 
claimed,  cannot  recover  possession  of  an  interlock 
which  has  never  been  in  his  actual  possession  and 
which  has  been  occupied  for  a  long  time  by  the 
defendant.  The  plaintiff  must  show  possession  of 
the  interlock  or  some  portion  of  it  for  the  period  of 
the  statutory  bar  before  his  claim  will  ripen  into 
title.    Breeden  v.  Haney.  95  Va.  622,  29  S.  E.  Rep.  328; 


Garrett  v.  Ramsey,  26  W.  Va.  345;  Gonfrove  v. 
Burdett  28  W.  Va.  220. 

Defect  In  a  Deed  Cured  by  PoMesalon  under  It.— In 
ejectment  the  jury  having  found  twenty  years' 
possession  in  the  plaintiff,  an  objection  to  one  of  hui 
title  deeds  that  it  was  not  indented,  and  expressed 
no  consideration,  was  not  sufficient  to  prevent  a 
judgment  in  his  favor.  Kinney  v.  Beverley.  2H.  A 
M.  318. 

Grant  Presumed  from  Possession.— Plaintiffs  in  an 
action  of  ejectment,  claimed  under  possession  taken 
by  a  party  in  1792.  and  a  continuous,  open,  and 
notorious  possession  by  persons  claiminir  under  the 
party  who  orisrinally  took  possession.  The  defend- 
ants had  only  been  on  the  land  a  few  years,  not 
even  under  color  of  title,  and  they  sought  to  defeat 
the  action  by  showing  an  outstanding  title  in  a  third 
person.  It  was  held,  that  as  against  these  defend- 
ants, a  grant  would  be  presumed  to  the  person 
under  whom  the  plaintiffs  claimed.  Carter  v. 
Robinett,  S3  Gratt  429. 

IV.  PARTIES. 

A.  WHO  MAY  BRING  THE  ACTION. 

Parties  Entitled  to  5ue  in  Writ  of  Right  Prior  to  1850. 

—By  the  Code  of  Va.  of  1849,  the  action  of  ejectment 
was  enlarged  to  embrace  all  cases  which  were  for- 
merly covered  by  the  writ  of  right  If  a  party  was 
entitled  to  recover  in  a  writ  of  right  before  the  Code 
of  1849  went  into  effect  he  is  entitled  to  recover  in 
the  present  action  of  ejectment  under  the  provi- 
sions of  that  Code  (ch.  135,  149).  Mitchell  v.  Baratta. 
17  Gratt  445. 

Cestui  Que  Trust— A  cestui  Que  trusty  after  the  pur- 
poses of  the  deed  have  been  satisfied,  may  maintain 
ejectment,  upon  a  demise  in  his  own  name,  although 
the  legal  estate  is  still  In  his  trustee.  Hopkins  v. 
Ward,  6  Munf.  38. 

Trustees.- The  fact  that  a  cestui  que  trust  may  main- 
tain ejectment  after  the  trust  is  satisfied,  does  not 
deprive  the  trustee  holding  the  legal  title,  of  his 
right  to  maintain  such  an  action.  Hopkins  v. 
Stephens,  2  Rand.  422. 

Purchaser  from  a  Trustee.— A  conveyance  of  the 
trust  property  by  a  trustee,  though  in  violation  of 
the  terms  of  the  trust  deed,  passes  an  absolute  legal 
title  to  the  property,  defeasible  only  in  a  court  of 
equity,  aud  the  purchaser  from  the  trustee  may 
maintain  an  action  of  ejectment  against  the  party 
in  possession.  Taylor  v.  King,  6  Munf.  358  ;  Harris 
V.  Harris,  6  Munf.  367. 

Co-tenants  Inter  Se.— Ejectment  may  be  main- 
tained by  one  tenant  in  common  against  another  : 
but  in  such  case  actual  ouster  must  be  shown  by  the 
plaintiff  before  he  can  maintain  the  action.  The  pro 
forma  confession  of  ouster  which  a  defendant  wa>» 
compelled  to  make  under  the  old  "consent  rule*' 
before  being  allowed  to  plead,  w.as  not  sufficient  lu 
satisfy  this  rule.    Taylor  v.  Hill,  10  Leigh  457. 

Co-tenants  against  Third  Persons.— A  plaintiff  in  an 
action  of  ejectment  cannot  recover  that  to  which 
he  has  not  the  legal  title,  therefore  a  co-tenant 
cannot  recover  the  share  of  another  co-tenant  If 
a  partition  has  been  made  which  is  effectual,  each 
joint  tenant  is  still  seised  of  his  individual  share  of 
the  whole,  and  that  will  be  the  extent  of  his  recov- 
ery in  an  action  of  ejectment  Nye  v.  Lovitt,  99  Va. 
710,  24  S.  E.  Rep.  345. 

Action  by  a  Grantor  after  flaking  a  Void  Qrant.— A 
deed  of  bargain  and  sale  and  release  of  land,  from 
a  person  not  in  possession,  to  another  in  the  same 
predicament  the  land  being  at  the  time  held  by  a 
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ttiird  person  with  adyerse  title,  passes  notbinff,  and 
therefore  does  not  direst  the  barsrainor  of  bis  riffbt 
to  recover  in  ejectment.  Hopkins  y.  Ward.  6 
Munf.  38. 

Assignee  off  •  riortgagee.— The  possession  of  the 
mortffaffor,  continninr  hy  the  mort^raffee's  permis- 
Nion.  is  to  be  considered  the  possession  of  the  mort- 
raipee ;  so  that,  where  the  latter  could  recover  in 
ejectment,  his  deed  assi^rninff  the  mortira^e  will 
enable  the  assignee  to  recover  in  like  manner.  A 
final  decree  of  foreclosure,  in  favor  of  the  assignee 
of  a  mortg-affe,  ought  to  put  to  rest  any  controversy 
between  the  parties  thereto,  on  the  ground  of  any 
"fupposed  defect  in  the  deed  of  assignment.  Chap- 
man V.  Armistead,  4  Munf.  S8S. 

Party  Ctaimliis:  ander  a  Decree.— A  decree  requir- 
ing the  execution  of  a  conveyance  to  a  party,  does 
not  of  itself  vest  title  to  the  land  in  that  party,  and 
be  cannot  maintain  an  action  of  ejectment  for  it 
until  there  has  been  a  deed  executed  to  him. 
Aid  ridge  v.  GUes,  8  H.  AM.  136 :  Nelson  v.  Triple  tt. 
8iya.sa0w 

Reversloiier.— Where  there  was  a  devise  to  a  per- 
son and  the  heirs  of  bis  body,  but  if  he  died  without 
heirs  of  the  body,  then  a  limitation  over  the  heirs 
of  ihe  grantor ;  this  was  held  to  be  a  fee  simple 
defeasible  upon  the  devisee  dying  without  heirs  of 
the  body  ;  and  when  the  devisee  died  without  heirs 
of  the  body,  the  heirs  of  the  grantor  were  allowed 
to  sue  for  and  recover  the  land  in  an  action  of  eject- 
ment £lys  V.  Wynne,  22  Grratt.  22i.  See  also.  Corr 
T.  Porter,  38  Qratt.  278 :  Hyer  v.  Shobe,  2  Munf.  800  : 
Burke  v.  L«e,  76  Va.  386.     , 

^ectment  by  tlie  Heir— Presnmirtloii.— Where  an 
ancestor  dies  in  possession  of  land,  the  presumption 
of  law  ia  that  the  heir  is  in  possession  after  the  death 
of  the  ancestor ;  and  in  the  absence  of  all  evidence 
on  the  point,  the  heir  may  maintain  ejectment  upon 
the  strengrth  of  bis  possession,  against  one  who  has 
entered  upon  the  land  without  title,  or  authority  to 
enter  under  the  title  outstanding  in  another.  Tap- 
scott  V.  Cobbs,  11  Qratt  17& 

Heirs  •!  an  Bxecntor.— On  the  death  of  an  executor 
who  had  acquired  the  legal  title  to  land  at  a  trus- 
tce*8  sale,  his  helm  were  the  proper  parties  to  bring 
ejectment,  whether  the  property  was  purchased  by 
their  ancestor  in  his  own  right,  or  for  the  benefit  of 
his  testator^s  estate.  Sulphur  Mines  Co.  v.  Thomp- 
son. &8  Va.  298.  25  S.  E.  Rep.  282. 

Action  by  tlie  Person  In  Possession  of  the  Premises.— 
Virginia  Code,  sec.  2726,  as  amended  by  Acts  1895-6,  p. 
514,  provides  that:  **Tbe  person  actually  occupying 
the  premises  and  any  person  claiming  title  thereto 
or  claiming  any  interest  therein  adversely  to  the 
plaintiff  may  also  at  the  discretion  of  the  plaintiff 
be  named  defendant  in  the  declaration.  If  tbere 
be  no  person  actually  occupying  the  premises 
adversely  to  the  plaintiff  then  the  action  must  be 
against  some  person  exercising  ownership  thereon, 
or  claiming  title  thereto,  or  some  interest  therein 
at  the  commencement  of  the  suit.'*  It  was  suggested 
that  under  this  statute  the  person  in  possession  of 
the  land  miffht  sue  in  ejectment  a  person  claiming 
title  thereto,  but  this  view  is  overruled,  and  it  is 
held  that  ejectment  will  not  lie  in  such  case. 
Stelnman  v.  Vicars  (Va.  1001).  7  Va.  Law  Reg.  250. 

Patentee  of  Waste  L«nd.— It  is  not  necessary  for  a 
patentee  of  waste  and  unappropriated  land,  to  make 
a  personal  entry  thereon,  to  enable  him  to  main- 
tain ejectment ;  for  the  patent  ipiO  facto  confers 
seisin.  Such  seisin  may  be  transferred  and  contin- 
ued by  deed  of  bargain  and  sale,  or  by  devise  ;  but 


a  person,  whose  seisin  is  Interrupted  by  the  actual 
entry  and  adverse  possession  of  another,  cannot, 
while  out  of  possession,  convey  by  bargain  and  sale 
such  a  title  as  will  enable  the  bargainee  to  recover 
in  ejectment.    Clay  v.  White,  1  Munf.  162. 

Heirs  off  a  Patentee.— The  heirs  of  a  patentee  of 
land  may  recover  in  ejectment,  against  a  person 
who  had  the  use  and  occupation  of  the  land  as  his 
own,  in  the  lifetime  of  the  patentee,  and  so  contin- 
ued until  after  his  death,  claiming  to  hold  the  same 
by  adverse  possession  :  the  duration  of  such  posses- 
sion  having  been  less  than  twenty  years.  See  v. 
Greenlee,  6  Munf.  303 ;  Clay  v.  White,  1  Munf.  162  ; 
Clay  V.  Ransome,  1  Munf.  454.  In  such  case.  If  the 
heirs  being  out  of  possession  of  the  land,  have  exe- 
cuted a  deed  of  bargain  and  sale  of  the  same  to  a 
third  person,  such  bargainee  cannot  recover  In 
ejectment ;  but  the  bargainors  may.  See  v.  Green- 
lee, 6  Munf.  303;  Hopkins  v.  Ward,  6  Munf.  38:  Ushers 
V.  Pride,  16  Gratt.  100. 

Junior  Patentee.— A  patent  is  the  consummation  of 
the  legal  title,  and  passes  to  the  grantee  the  legal 
estate  and  seisin  of  the  commonwealth.  Accord- 
ingly, where  a  patent  contained  a  reservation  in 
favor  of  a  prior  claimant  who  relied  only  on  his 
entry  and  survey,  and  under  these  circumstances, 
a  patent  including  the  land  so  claimed  and  without 
a  reservation,  was  issued  to  a  Junior  patentee,  the 
latter  acquired  the  legal  title,  and  his  title  prevailed 
in  an  action  of  ejectment.  Carter  v.  Hagan.  75  Va. 
657. 

In  an  action  of  ejectment,  the  plaintiff  rested  bis 
title  on  a  grant  dated  In  1706 of  20,000 acres;  defend- 
ant relied  on  a  patent  dated  in  1795.  for  an  equal  tract 
adjoining  the  plaintiff's  tract,  and  a  resurvey  by 
order  of  court  in  1835,  for  the  purpose  of  more  cer- 
tainly establishing  the  lines  of  the  original  grant. 
The  resurvey  contained  26.660  acres,  the  difference 
being  within  plaintiff's  tract  The  lines  of  the  resur- 
vey, however,  did  not  correspond  with  those  of  the 
original  grant  It  was  held  that  the  title  to  the  6.050 
acres  was  founded  on  new  rights  acquired  sub.se- 
quent  to  the  plaintiff's  patent  and  could  not  affect 
the  plaintiff's  title.  Randolph  v.  Longdale  Iron  Co.. 
84  Va.  457,  6  S.  E.  Rep.  30. 

Action  by  the  Commonwealth.— An  act  directed  the 
public  engineer  to  lay  off  a  road  and  sites  for  bridtres 
thereon,  and  declared  that  upon  the  return  of  rhe 
plats  thereof  to  the  clerks*  offices  of  the  county 
courts  in  which  the  road  located  lay,  the  land  should 
be  vested  In  the  commonwealth  for  the  use  of  the 
road.  It  was  held,  that  on  compliance  with  the  law. 
the  title  to  the  land  on  which  the  road  was  located, 
and  the  sites  of  the  bridges  were  fixed,  was  vested 
in  the  commonwealth;  and  that  the  commonwealth 
or  her  grantee  might  maintain  ejectment  therefor 
against  the  former  owner.  James  R.  &  K.  Co.  v. 
Thompson.  8  Gratt  270. 

Parties  Claiming  under  a  Statute— Virginia.— a  plain- 
tiff in  ejectment  who  does  not  claim  title  by  grant 
from  the  commonwealth,  but  by  certain  proceedings 
had  under  sec.  41.  ch.  108,  Code  of  1873  as  amended  by 
Acts  1870-80.  p.  206,  must  bring  himself  within  the 
terms  of  this  act  This  act  provides  that  the 
commonwealth's  title  to  land  which  ha.M  been  settled 
continuously  for  five  years,  and  on  which  taxes  have 
been  paid  within  five  years  by  the  person  In  posses- 
sion, shall  be  relinquished  to  the  person  in  |)Os.session 
of  the  land  claiming  the  same  under  such  settlement 
and  payment  Where  the  evidence  showed  that  the 
plaintiff's  grantor  was  not  in  possession  when  pro- 
ceedings under  such  act  were  begun.  It  was  held 
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proi)er  for  the  court  to  sustain  a  demurrer  to 
evidence,  for  want  of  title  in  the  plaintiff.  Slocum 
V.  Compton.  93  Va.  874,  25  S.  E.  Rep.  8. 

Parties  CUlnlnff  under  «  Statute— West  Virginia.— 
The  act  of  1841  vested  title  to  land  in  those  who  were 
in  actual  possession  under  claim  of  title,  derived 
from  or  under  a  firrant  Parties  who  claim  under 
this  act,  must  show  possession  under  title  or  claim 
derived  from  or  under  a  firrant  of  the  commonwealth. 
It  was;held  that  the  parties  in  an  action  of  ejectment 
who  oiaimed  title  from  a  patent  issued  on  different 
entries  and  surveys  of  different  dates,  must  show 
w^ithln  which  of  the  entries  or  surveys  the  land  lay, 
which  they  claimed  as  actual  occupants  under  this 
act.    Kenna  v.  Quarrler,  3  W.  Va.  210. 

Purchaser  from  Insolvent  Debtor.— Where  a  person 
taken  In  execution  is  discharged  as  an  Insolvent 
debtor,  the  estate  in  lands  belonfirincr  to  him  at  the 
time  of  such  discharge  is,  by  the  statute  (1  Rev. 
Code.  1810.  ch.  131.  p.  638),  so  completely  vested  in  the 
sheriff  of  the  county  wherein  such  lands  lie,  that  an 
action  of  ejectment  for  such  lands  cannot  after- 
wards be  maintained  on  the  demise  of  the  insolvent 
debtor,  while  the  execution  remains  unsatisfied. 
Syr  us  V.  Allison.  2  Rob.  200. 

Collateral  Agreement  No  Bar  to  the  Action. —An 
asrt  eemcnt  between  a  tenant  in  possession  and  the 
plaintiff  in  an  action  of  ejectment,  that  if  the  plain- 
tiff recovers  airainst  the  tenant's  lessor,  a  lease  shall 
be  executed  by  the  plaintiff  lu  the  same  terms  as 
that  BubsistinfiT  before,  does  not  operate  to  bar  the 
action  by  the  plaintiff,  which  joins  the  tenant  as  a 
defendant.    Carrin^ton  v.  Otis,  4  Gratt  23.5. 

Bill  In  Eqdfty  by  a  Plu-ty  Who  flay  flalntain  Eject- 
ment.-^Whete  a  party  has  a  complete  and  adequate 
remedy  at  law  for  the  recovery  of  land,  equity  has 
no  jurisdiction.  A  bill  in  equity  in  such  case  is 
called  an  "ejectment  bill"  and  is  demurrable. 
Stuart  V.  Coaller.  4  Rand.  74;  Lanfire  v.  Jones.  5  Lelarh 
\92:  Carrinjfton  v.  Otis,  4  Gratt.  235:  Stearns  v.  Har- 
mau.  80  Va.  48:  Jones  v.  Pox.  20  W.  Va.  870. 

A  widow  claiming  to  be  the  sole  heir  of  her 
deceased  husband  has  not  a  risrht  to  file  a  bill  In 
chancery  airainst  parties  claiming  to  be  heirs  of  her 
husband,  who  are  in  possession  of  the  property  of 
her  deceased  husband  as  his  heirs,  and  obtain  from 
the  court  a  decision,  as  to  who  are  the  true  heirs 
of  the  husband,  and  be  put  into  possession  of  her 
husband's  land,  if  she  established  herself  to  be  his 
sole  heir.  In  such  case  her  remedy  is  in  a  common- 
law  court  by  ejectment  Jones  v.  Fox,  20  W.  Va. 
870. 

A  court  of  equity  has  no  jurisdiction  to  settle  the 
title  or  bounds  of  lands  between  adverse  claimants, 
unless  the  plaintiff  has  an  equity  against  the  de- 
fendants claiming  adversely  to  him.  An  equity 
asralnst  other  persons  will  not  crive  such  jurisdic- 
tion. The  remedy  In  such  case  Is  by  an  action  of 
ejectment.  Stuart  v.  Coalter.  4  Rand.  74:  Langre  v. 
Jones.  5  Lelerh  192:  Carrlngrton  v.  Otis,  4  Gratt.  235. 

A  court  of  equity  has  no  jurisdiction  to  remove  a 
cloud  upon  the  title  to  land,  where  the  party  who 
asks  for  relief  Is  out  of  possession.  He  has  a  com- 
plete remedy  at  law  in  an  action  of  ejectment  for 
the  recovery  of  the  land.  Otey  v.  Stuart.  91  Va.  714, 
S-iS.  B.  Rep.  B13:  Louisville,  etc.,  R.  Go.  v.  Taylor. 
\Ki  Va.  881,  24  S.  £.  Rep.  1013;  Stearns  v.  Harman,  80 
Va.  48. 

B.  AGAINST  WHOM  THE  ACTION  MAY  BE 
BROUGHT. 

Party  In  Possession— Common-Law  Rule.— At  com- 
mon law  the  rule  Is  well  established  that  the  action 


of  ejectment  must  be  brought  asralnst  the  tenants 
In  possession.  The  landlord  has  a  right  to  be  made 
a  joint  defendant,  however,  through  fear  that  he 
may  be  injured  by  a  combination  between  the 
plaintiff  and  his  tenant:  but  he  may  waive  this 
right,  or  having  asserted  It,  he  may  relinquish  it  by 
consent  to  the  plaintiff.  Herbert  v.  Alexander.  2 
Call  602:  Steams  v.  Harman,  80  Va.  48 :  Sontb- 
gate  V.  Walker,  2  W.  Va.  427:  Hauks  v.  Price,  SI 
Gratt  107.  In  an  action  of  ejectment  the  facts 
proven  at  the  trial,  did  not  show  that  the  de- 
fendant was  in  possession  of  the  land  described 
in  the  declaration,  at  the  time  the  action  was 
brought.  It  was  held,  that  the  plaintiff  was  not 
entitled  to  a  judgment  against  him,  although  the 
plaintiff's  title  and  right  to  recover  were  perfect  In 
all  other  respects.  Nor  did  the  common-law  con- 
sent rule,  then  In  force,  obviate  the  necessity  of  its 
being  proved  or  admitted  on  the  trial,  that  the  de- 
fendant was  in  possession  of  the  land  sued  for.  at 
the  time  the  suit  was  rought  Southgate  v.  Walker, 
2  W.  Va.  427. 

Ejectment  may  be  brought  against  several  per- 
sons; In  possession  of  any  part  of  the  tract  of  land 
claimed  by  the  lessor  of  the  plaintiff.  Stuart  v. 
Coalter,  4  Rand.  74. 

Party  Claiming  Title— Statutory  Rule.— The  Vir- 
ginia Code.  ch.  131.  sec.  5,  provides  "that  the  person 
actually  occupying  the  premises  shall  be  named 
defendant  In  the  declaration.  If  they  be  not  occu- 
pied, the  action  must  be  against  some  person  exer- 
cising ownership  thereon,  or  claiming  title  thereto, 
or  some  Interest  therein  at  the  commencement  of 
the  suit.'*  So  In  Steams  v.  Harman,  80  Va.  48,  a  bill 
In  equity  asking  for  relief  when  there  was  no  per- 
son In  possession  of  the  land,  was  dismissed,  because 
ejectment  might  have  been  brought  against  the 
person  claimina  title  to  the  land.  This  statute  was 
also  construed  In  Harvey  v.  Tyler,  3  Wall.  (tJ.  S.) 
184.    See  also,  Postlewalte  v.  Wise.  17  W.  Va.  14. 

V.  DEMAND  AND  NOTICE  TO  QUIT. 

Necessity  of  Notice.— Where  a  purchaser  of  land  to 
put  In  possession  without  a  conveyance  having  been 
made  to  him,  he  Is  a  tenant  at  will,  and  his  posses- 
sion is  lawful,  until  demand  of  possession  is  made 
by  the  owner,  and  refusal  is  made  by  the  tenant. 
In  such  case,  the  vendor  is  bound  to  make  demand 
for  the  premises,  and  serve  the  tenant  with  notice 
to  quit  before  bringing  an  action  of  ejectment:  and 
this  is  true  even  though  the  vendee  may  be  entitled 
in  equity  to  a  specific  execution  of  the  contracc 
Twyman  v.  Hawley.  24  Gratt  612;  Williamson  t. 
Paxton.  18  Gratt.  475:  Pettit  v.  Cowherd.  83  Va.  flX  1 
S.  E.  Rep.  892:  Jones  v.  Temple,  87  Va.  210.  12  S.  B. 
Rep.  404. 

Tenant  by  Sufferance— Notice  Not  Essential.— Where 

a  party  Is  In  possession  of  land  under  a  contract 
which  has  already  been  declared  null  and  void,  he 
is  merely  a  tenant  by  sufferance,  and  as  such  not 
entitled  to  notice  to  quit  before  ejectment  can  be 
maintained  by  his  landlord  for  the  premises. 
McClung  V.  Echols,  5  W.  Va.  204. 

VI.  DEPBNCES. 

A.  LIMITATIONS  OR  ADVERSE  POSSESSION. 
Adverse  Possession  a  Good  Defence.— Where  there 

Is  adverse  possession  by  the  defendant  of  the 
premises  for  the  period  of  the  statutory  bar,  this  of 
course  is  a  good  defence  to  an  action  of  ejectment. 
Va.  Midland  R.  Co.  v.  Barbour,  97  Va,  118,  SS  S.  K. 
Rep.  554:  Taylor  v.  Bumsides,  1  Gratt  190:  C?reek- 
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mar  t.  Creekmnr,  75  Va.  430;  Thomas  ▼.  Jones,  28 
Gratt.  888;  Va.  Mln.  &  Imp.  Co.  v.  Hoover,  82  Va.  449; 
Bream  v.  Cooper.  6  Munf.  7;  Andrews  t.  Roseland 
Iron  A  Coal  Co.,  89  Va.  893, 16  S.  E.  Rep.  252;  Stull  r. 
Bicb  Patch  Iron  Co.,  92  Va.  2&3.  23  S.  E.  Rep.  293; 
Core  ▼.  Fanpel.  24  W.  Va.  238;  Adams  v.  Alkire.  20 
W.  Va.  480;  La^orlo  v.  Dozier.  91  Va.  492,  22  S.  £. 
Rep.  238. 

See  monographic  note  on  "Adverse  Possession*' 
appended  to  Nowlin  v.  Reynolds,  25  Gratt  137. 

When  tlie  Statate  Connences  to  Run.— The  statute 
of  limitations  does  not  commence  to  rnn  in  favor  of 
an  occupant  of  land,  while  the  title  thereto  is  vested 
in  the  state.  But  the  statute  doe»  commence  to  run 
in  favor  of  snch  occupant  acralnst  the  grantee  of 
the  state,  from  the  date  of  the  grant  of  the  land  so 
occxipted.  Hall  v.  Webb,  21  W.  Va.  818;  Adams  v. 
Alkire,  20  W.  Va.  480;  Shanks  v.  Lancaster,  5  Gratt 
110;  Rensens  v.  Lawson,  91  Va.  226,  21  S.  E.  Rep.  847. 

Injiinctlon  to  Judsment  on  Ground  of  Lapse  of  Time. 
—An  Injunction  to  a  judgment  in  an  action  ot 
ejectment,  will  not  be  dis.solved,  where  it  appears 
that  the  plaintiff  in  the  action,  was  guilty  of  laches 
and  has  acquiesced  In  the  claim  of  the  defendant 
for  tlie  period  of  the  statutory  bar.  Hatcher  v. 
HaU,  77  Va.  873. 

"War  and  Stay  Law  Period'*  Must  Be  Excepted.— A 
defendant  in  ejectment  is  protected  by  twenty 
years*  possession  before  the  bringing  of  the  action, 
bat  the  stay  law  period  provided  for  by  the  legisla- 
ture is  not  to  be  counted  in  his  favor.  Clay  v. 
Ransome.  1  Munf.  454  ;  Va.  Min..  etc,  Co.  v.  Hoover, 
8S  Va.  440  :  Hall  v.  Webb,  21  W.  Va.  318.  But  a  sUt- 
ute  providing  for  the  war  and  stay  law  period,  so 
far  as  it  relates  to  actions  for  recovery  of  land*  is 
unconjstltational  and  void,  as  to  actions  which  had 
become  barred  before  the  passage  of  that  act 
Hall  V.  Webb.  21  W.  Va.  318. 

Borden  of  Proving:  Adverse  Possession.— Where  de- 
fendants in  ejectment  rely  upon  adverse  possession 
as  a  defence,  the  burden  of  proving  adverse  posses- 
sion is  on  them.  They  must  show  not  only  entry, 
but  that  their  possession  has  been  continuous  dur- 
ing a  period  necessary  to  give  title  under  the  stat- 
ate of  limitations.  A  break  in  the  possession 
restores  the  seisin  of  the  true  owner.  Stonestreet 
V.  Doyle,  75  Va.  866 ;  Tnrpin  v.  Saunders,  32  Gratt 
27 ;  Parkersbnrg,  etc.,  Co.  v.  Schultz,  43  W.  Va.  470, 
27  S.  £.  Rep.  255;  White  v.  Ward,  35  W.  Va.  418,  14  S. 
E.  Rep.  22. 

e}ectnent  for  Rent— Saving  In  Favor  of  Infants  Not 
Applicable.— The  saving  in  favor  of  infants,  married 
women  or  insane  persons  in  sec.  86.  ch.  135,  of  the 
Code,  in  relation  to  actions  of  ejectment  was  held 
not  to  apply  to  actions  of  ejectment  brought  by  the 
lessee  to  recover  possession  of  the  leased  premises. 
which  had  been  recovered  by  the  landlord,  under 
his  rigrht  of  re-entry  for  rent  In  arrears,  as  provided 
for  by  i  16.  ch.  138.  of  the  Code.  In  such  case  the 
le^ee  is  always  barred  in  twelve  months.  Leonard 
V.  Henderson,  23  Gratt  331. 

Possession  Not  Adverse.— An  open,  exclusive,  noto- 
rious and  uninterrupted  possession  of  land  for  more 
than  twenty  years,  taken,  held,  and  claimed  under 
a  parol  gift  from  a  plaintiff  In  ejectment,  for  a  life 
not  yet  terminated.  Is  no  bar  to  his  recovery  in  the 
action.  Clarke  v.  McClure.  10  Gratt  305 ;  Flanagan 
T.  Grimmet  10  Gratt  421. 

The  holder  and  claimant  of  property,  under  an 
equitable  title  derived  from  a  vendor  or  grantor, 
who  retains  the  legal  title  for  future  conveyance, 
docs  not  hold  adversely  but  In  subordination  to  the 


grantor's  title  ;  and  no  length  of  possession  under 
such  title  win  ripen  Into  snch  a  title  as  to  bar  an 
action  of  ejectment  brought  by  a  second  grantee, 
who  has  the  legal  title.  Nowlin  v.  Reynolds.  25 
Gratt  137  :  Garrett  v.  Ramsey,  26  W.  Va-  345. 

B.  OUTSTANDING  TITLE  IN  A  THIRD  PARTY. 

OtttstandlnsrTltleMustBe  Valid.— To  defeat  an  ac- 
tion of  ejectment  by  an  outstanding  title  In  a 
stranger,  the  defendant  must  show  it  to  be  a  present, 
subsisting,  operative  legal  title,  on  which  the  owner 
could  recover  if  asserting  It  by  action.  It  Is  i)K>t  for 
the  plaintiff  to  disprove  Its  validity.  Parkersburg 
Industrial  Co.  v.  Schults.  43  W.  Va.  470.  27  S.  E. 
Rep.  255:  Wilson  V.  Braden  (W.  Va.),  36  S.  E.  Rep. 
867 ;  Wilcher  v.  Robertson,  78  Va.  602  ;  Jarrett  v. 
Stevens,  36  W.  Va.  445,  15  S.  E.  Rep.  177 ;  Atkins  v. 
Lewis,  14  Gratt  80. 

An  outstanding  title  which  will  defeat  an  action 
of  ejectment  must  be  one  that  is  subsisting  and 
superior  at  the  commencement  of  the  action.  Jar- 
rett V.  Stevens,  36  W.  Va.  445. 15  S.  E.  Rep.  177. 

One  who  Is  In  actual  possession  of  land,  cannot 
defeat  an  action  of  ejectment,  by  showing  that  he 
had  conveyed  his  title  to  another,  before  the  com- 
mencement of  the  action.  Wilson  v.  Braden  <W. 
Va.),  S6S.  E.  Rep.  867. 

Proof  of  Ontstsndlnff  Title  Insufficient.— In  an  action 
of  ejectment  It  was  held  that  a  grant  of  land  by  the 
commonwealth,  which  was  properly  Issued  and 
authenticated,  gave  the  grantee  prima  fade  title, 
which  could  not  be  resisted  In  ejectment,  by  a 
defendant  who  had  taken  possession  without  color 
of  title,  and  relied  on  the  fact  that  the  land  had 
been  conveyed  by  an  old  colonial  governor,  to  a 
third  person,  prior  to  the  grant  by  the  common- 
wealth to  the  plaintiff.  HoUoran  v.  Itfelsel.  87  Va. 
398.  13  S.  E.  Rep.  83.  ' 

Patent— Prima  Facie  Proof.— Defendants  In  ejects 
ment  relied  upon  an  outstandluff  title  in  a  third  per- 
son and  offered  in  evidence  an  abstract  of  the 
patent  certified  by  the  register,  which  was  received 
without  objection.  It  was  held  that  this  was  to  be 
regarded  In  the  appellate  court  as  ptHma  facie  evi- 
dence that  such  a  grant  was  Issued,  though  the 
case  came  up  on  a  demurrer  to  evidence.  Atkins  v. 
Lewis.  14  Gratt  80. 

Contract  of  Purchase.— Where  the  defendants  in 
an  action  of  ejectment  did  not  attempt  to  show 
title  In  any  other  person  than  the  plaintiff,  but 
claimed  under  him.  and  sought  to  defend  their 
possession  by  virtue  of  a  contract  of  purchase,  it 
was  held  that  they  were  estopped  from  disputing 
his  title.    McClung  v.  Echols.  5  W.  Va.  204. 

C.  EQUITABLE  DEFENCES. 

At  Common  Law.— At  common  law  no  equitable 
defence  Is  available  In  an  action  of  ejectment 
against  the  plaintiff  with  the  legal  title.  Taylor  v. 
King,  6  Munf.  3,58 :  Harris  v.  Harris,  6  Munf.  367 ; 
Gibson  v.  Jones,  5  Leigh  370  ;  Carrington  v.  Goddin, 
13  Gratt  587. 

By  Statute.— Equitable  defences  are  now  very  uen- 
erally  allowed  by  statute  to  prevail  against  the  party 
with  the  legal  title  in  certain  specific  cases.  The 
defences  provided  for  In  Virginia  and  West  Virginia 
are  two: 

First,— When  a  vendor  of  land  seeks  to  eject  the 
vendee  who  has  no  deed,  but  is  in  possession  under 
a  written  contract  of  purchase  signed  by  the 
vendor,  and  the  vendee  has  paid  for  the  land,  and 
is  entitled  to  a  deed.  Va.  Code  1887,  sec.  2741 ;  W.  Va. 
Code  1899,  ch.  90,  sec.  20.  The  defence  under  this 
section  Is  limited  to  cases  where  the  whole  con  tract. 
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and  its  precise  terms,  is  manifested  by  plain  writ- 
ten evidence.  The  written  contract  itself  must  be 
*  produced  before  the  jury:  and  parol  evidence  of 
Its  contents  is  inadmissible,  though  it  may  have 
been  lost  or  destroyed.  Davis  v.  Teays,  3  Gratt.  288; 
Carrell  v.  Mitchell,  37  W.  Va.  180,  16  S.  E.  Rep.  453; 
Jeaninfirs  v.  Grively,  92  Va.  877.  23  S.  E.  Rep.  763 ; 
Suttle  V.  Richmond,  etc.,  R.  Co..  76  Va.  284. 

iVtfconrf.— Where  the  sum,  a  mortgrasre  or  deed  of 
trust  was  s:iven  to  secure,  has  been  paid,  and  the 
owner  of  the  land  is  in  possession,  and  the  mortf  atree 
or  trustee  brings  ejectment  Code  of  Va.  1887,  sec. 
2742;  W.  Va.  Code  1889.  ch.  90,  sec.  20.  Under  this 
section  the  defence  is  limited  to  mortiiiraires  and 
deeds  of  trust,  where  the  mortirage  money  has 
been  fully  paid,  or  to  sales,  where  the  vendee 
has  paid  all  the  purchase  money  and  performed 
everythinsr  incumbent  on  him,  so  as  to  entitle 
him  to  the  specific  execution  of  the  contract  in 
equity,  and  a  conveyance  of  the  leg^al  title,  without 
any  condition  proper  in  equity  to  be  imposed  on 
him.  It  must  be  a  sale,  and  not  a  partnership  in  the 
acquisition  of  the  land;  and  the  terms  of  the  con- 
tract must  be  plain.  Davis  v.  Teays.  3  Gratt.  288; 
Carrell  v.  Mitchell.  37  W.  Va.  130,  16  S.  E.  Rep.  453; 
Suttle  V.  Richmond,  etc.,  R.  Co>  76  Va.  284;  Jenninffs 
V.  Gravely,  92  Va.  877,  23  S.  E.  Rep.  763. 

Statute  Strictly  Construed.— The  legislative  enact- 
ment providing  for  equitable  defences  in  certain 
specified  cases  was  dictated  not  by  a  general,  but  a 
restricted  policy,  having  in  view  on  the  one  hand 
the  preventing  of  gross  injustice  to  the  tenant  in 
possession,  and  on  the  other  guarding  against  the 
evils  of  a  complicated  and  protracted  litigation. 
The  defendant  who  cannot  bring  himself  within 
the  terms  of  this  statute,  though  he  has  a  perfect 
equitable  tiUe,  must  fail  in  his  defence  against  the 
plaintiff  with  the  legal  title  and  Immediate  right  of 
possession.  Davis  v.  Teays,  8  Gratt  288;  Jennings 
V.  Gravely,  92  Va.  377,  23  S.  E.  Rep.  763;  Suttle  v. 
Richmond,  etc..  R.  Co.,  76  Va.  284. 

Notice  of  Equitable  Defences.— The  statute  allowing 
equitable  defences  requires  that  a  notice  of  such 
defence  must  be  given  to  the  plaintiff  at  least  ten 
days  before  the  trial.  If  the  defendant  does  not 
file  the  notice  as  required  by  this  section,  his  de- 
fence will  not  avail  him  at  the  trial.  Carrell  v. 
Mitchell,  87  W.  Va.  130, 16  S.  E.  Rep.  453. 

Vll.  PLEADING  AND  PRACTICE. 

A.  FORUM  OF  THE  ACTION.— Land  is  immovable 
property,  and  the  universal  law  of  nations  is.  that 
the  forum  rai  sitm  in  actions  at  law  is  the  only  juris- 
diction in  which  the  right  or  title  to  immovables 
can  be  determined,  and  the  judgment  of  such  forum 
is  absolutely  conclusive  In  such  cases.  Witten  v. 
St  Clair.  37  VV.  Va.  762. 

B.  THE  DECLARATION. 

Description  and  Location  of  the  Property.— The 
declaration  in  an  action  of  ejectment  must  describe 
the  premises  sought  to  be  recovered  with  sufficient 
certainty.  What  Is  sufficient  certainty  will  depend 
largely  upon  the  circumstances  of  the  particular 
case.  But  as  the  purpose  of  the  description,  is  to 
identify  the  land  so  as  to  enable  possession  to  be 
given  after  judgment  rendered,  it  may  be  said  to 
be  the  general  rule  that  where  the  description  of 
the  property  in  the  declaration  is  sufficient  to 
enable  the  sheriff  to  deliver  pos.sesslon  of  the  prop- 
erty after  judgment.  It  is  a  sufllcient  description. 
Urquhart  v.  Clarke,  2  Rand.  549;  Hltchcox  v.  Raw.son, 
14  GraU.  526;    Postlewalte  v.  Wise.  17  W.  Va.  1;  Car- 


ter v.  Chesapeake,  etc.,  Ry.  Co..26iW.  Va.  644;  Kem- 
ble  V.  Herndon,  28  W.  Va.  524;  Holly  River  CoalOo. 
V.  Howell,  86  W.  Va.  489. 15  S.  E.  Rep.  214;  Fleming  OU 
&  Gas  Co.  V.  South  Penn  Oil  Co.,  87  W.  Va.  645.  17 
S.  E.  Rep.  203;  Clerc  v.  Greer  (W.  Va.),  88  S.  E.  Rep. 
485. 

In  Carter  v.  Chesapeake,  etc..  R.  Co..  26  W.  Va.  6M. 
the  declaration  described  the  premises  as  **a  certain 
lot  of  land  lying  in  the  town  of  Ronceverte.  la  the 
county  aforesaid,  being  the  piece  of  land  near  the 
railroad  depot  In  said  town,  upon  which  the  defend- 
ant has  erected  a  pumphouse  and  appliances  for 
the  purpose  of  supplying  its  engines  with  water.'* 
Applying  the  rule  above  laid  down,  the  court  held 
this  description  sufficient,  and  a  demurrer  to  the 
declaration  was  overruled. 

In  Hltchcox  V.  Rawson,  14  Gratt  SS6,  a  declaraUoo 
which  described  the  land  as  a  part  of  a  larger  tract 
owned  by  the  plaintiff,  near  certain  creeks  whlcli 
had  no  public  notoriety  was  held  defective  and  bad 
on  demurrer. 

In  Clerc  v.  Greer  (W.  Va.),  38  S.  E.  Rep.  485.  a 
description  of  land  showing  the  county,  thequantity. 
the  home  farm  of  which  it  was  a  part,  the  person  to 
whom  it  was  assigned,  the  suit  in  which  partttloo 
was  made,  and  all  the  lands  by  which  it  was 
bounded,  was  held  sufficient 

In  an  action  of  ejectment  brought  under  Code  of 
Virginia  of  1860.  It  was  held  that  the  land  was 
described  with  sufflcientcertainty,  where  the  decla- 
ration stated  the  county  in  which  it  lay,  and  that  it 
adjoined  the  "old  Postlewalte  farm,"  and  that  it 
contained  114  acres,  and  its  boundaries  were  set  oat 
in  detail  by  courses  and  distances.  Postlewalte  ▼. 
Wise.  17  W.  Va.  1. 

In  Kemble  v.  Herndon,  28  W.  Va.  5M,  tbe  caption 
of  the  declaration  was:  "West  Virginia,  Preston 
County,  to  wit"  The  declaration  described  the 
land  as  situated  in  Preston  county,  in  Klngwood 
district,  and  gave  a  description  of  it  which  was 
minute  and  accurate.  The  declaration  was  held 
valid,  and  the  fact  that  it  was  not  stated  In  the  body 
of  the  declaration  that  Preston  county  was  in 
West  Virginia,  did  not  Invalidate  it 

The  Declaration  Need  Not  Allege  That  the  Prenlaaa 
Were  ''Unlawfully**  Withheld.— A  declaration  in  an 
action  of  ejectment  which  alleged  that  the  plain- 
tiffs were  ousted  by  the  defendants,  and  held  ont  of 
possession  by  them,  was  held  sufficient  It  was  not 
necessary  to  allege  that  the  defendants  unlawAMy 
withheld  possession  of  the  premises  from  the  plain- 
tiffs.   Postlewalte  v.  Wise,  17  W.  Va.  1. 

Variance  In  Counts— Effect.— After  Issue  joined  in 
ejectment  on  the  title  only,  and  a  verdict  for  the 
plaintiff,  for  the  land  in  one  of  the  counts  In  the 
declaration  mentioned,  it  was  held  to  be  no  ground 
for  a  motion  in  arrest  of  judgment  that  the  two 
counts  laid  demises  of  the  land  from  different 
persons.  Throckmorton  v.  Cooper,  3  Munf.  03;  Paul 
V.  Smiley,  4  Munf.  468. 

In  ejectment,  where  the  demise  and  ouster  were 
laid  precedent  to  the  plaintiff's  title,  it  was  held  to 
be  cured  by  the  statute  of  jeofails.  Duval  v.  Blbb. 
3  Call  362;  WhltUngton  v.  Christian.  2  Rand.  853. 

Enlarging  the  Term  Laid  In  the  Declaration.— Upon 
a  judgment  in  ejectment,  if  execution  of  the  writ 
of  habere  facixia  pogsessionftnhe  prevented  for  several 
years  by  injunction,  the  plaintiff  is  entitled  to  the 
writ  on  motion  upon  a  rule  to  show  cause,  without 
a  scire  facias,  provided  not  more  than  a  year  ha» 
elapsed  .since  the  affirmance,  by  the  court  of  ap- 
peals, of  the  decree  dissolving  the  Injunction,  and 
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dismtssins'  the  bill  in  chancery.  In  such  case,  if 
the  term  laid  in  the  declaration  has  expired  pend- 
inff  the  proceedinsrs  on  the  injunction  the  court  to 
which  the  motion  is  made  for  the  writ,  may  cause 
the  term  to  be  enlarsred  and  award  the  writ*  upon 
a  rale  to  show  cause,  served  upon  the  defendant. 
Noland  ▼.  Seekrigrht  6Munf.  18& 

That  the  term  stated  in  a  declaration  in  ejectment 
has  expired,  previous  to  the  decision  on  an  appeal, 
is  a  circamstance  of  no  importance.  Baker  v.  Seek- 
Tight,  1  H.  ft  M.  177. 

In  ejectment,  if  the  term  laid  in  the  declaration 
expire  before  the  decision  of  the  cause,  the  practice 
istoffrant  leave  to  amend  the  declaration  by  en- 
laririne*  the  term.    Hunter  v.  Fairfax.  1  Munf.  218. 

Landlord  Not  Joined  In  the  Declnration— C<Mts.— A 
landlord  who  defended  an  action  of  ejectment 
against  his  tenant  without  being  joined  in  such 
action,  waa  compelled  to  pay  the  costs  of  the  action 
where  bis  defence  was  unsuccessful,  and  execution 
asainst  the  tenant  for  the  costs  had  been  returned 
ansatisfled.    Johnston  v.  Mann,  21  W.  Va.  15. 

Where  a  tenant  was  sued  in  ejectment  for  the 
land  so  held  by  him  it  was  held  that  his  landlord 
was  entitled  under  the  act.  Code,  ch.  135,  S  5,  to  be 
made  a  party  defendant  to  the  action.  Mitchell  v. 
Baratta,  17  Gratt  445. 

Sfibstttotion  of  New  PlalnUffA  by  Amandins  the 
Dodantioa.— When  one  or  more  plaintiCFs  have  been 
named  in  the  declaration  in  ejectment,  and  it  is 
afterwards  discovered  or  supposed  that  other  per- 
i«ons  may  have  the  riirht,  the  same  reason  that 
authorises  the  joinder  of  several  different  persons, 
not  claiming  Jointly  or  in  common,  in  an  orig^inal 
declaration,  admits  the  introduction  of  new  plain- 
tiffs by  an  amendment.  When  this  is  done,  all  may 
proceed  In  the  one  suit ;  the  same  surveys  and 
depositions,  thereafter  made  and  taken,  and  the 
same  evidence,  may  be  used,  as  far  as  competent 
and  relevant;  and  the  rights  of  all  the  parties  may, 
at  one  time,  be  determined.  Strader  v.  Goff,  0  W. 
Va.  S6t. 

Undivided  Interests— Dectsmtlon—Statuter— By  sec- 
tion 27ao,Viri2iniaCode,it  Is  provided  that  the  plaintiff 
in  ejectment  shall  state  whether  he  claims  in  fee,  or 
for  life,  or  for  the  life  of  another,  or  for  years, 
specifying  such  lives,  or  the  duration  of  such  term, 
and  when  he  claims  an  undivided  interest  be  shall 
state  the  same.  A  declaration  was  held  sufficient 
under  this  section,  which  stated  that  the  plaintiffs 
were  possessed  each  in  fee  simple  absolute,  of  an 
undivided  share  or  interest  in  a  tract  of  land,  where 
the  suit  was  for  the  whole  land  so  claimed,  and  not 
for  any  part  or  parcel.  Roach  v.  Blakey,  80  Va.  707, 
17  S.  E.  Kep.  228. 

Several  Claimants  May  Be  Joined  In  One  Action  of 
Ejectnent. —Several  tenants,  claiming  severally, 
parts  of  the  land  sued  for.  may  be  sued  in  one  action 
of  ejectment    Camden  v.  HasklU,  8  Rand.  463. 

C.  PLEAS. 

Under  Virginia  Statute  the  Only  Plea  In  Bar  Is  the 
Oeneral  bane.— In  an  action  of  ejectment,  the  only 
plea  in  bar  of  the  action,  in  whole  or  in  part,  admis- 
idble  under  the  statute  (Code  1878,  ch.  181,  sec.  18)  is 
the  plea  of  "not  firuilty";  and  where  the  defendant 
was  allowed  to  file  a  paper  which  he  called  a  dis- 
claimer, but  which  was  in  effect  a  special  plea,  the 
appellate  court  held  the  allowance  of  the  flllnijir  of 
such  paper  error.  Reynolds  v.  Cook,  83  Va.  817,  3  S. 
K.  Rep.  7ia 

Defendant  May  Plead  In  Abatement -Waiver.— A 
i»lea  in  abatement  is  admissible  in   an  action  of 


ejectment,  and  a  defendant  may  waive  his  plea  in 
abatement  and  plead  in  bar.  James  River,  etc.,  Co. 
V.  Robinson,  16  Gratt  434. 

A  defendant  in  ejectment  admitted  that  he  was 
mistaken  as  to  matters  pleaded  In  abatement  and 
upon  this  admission  submitted  the  issue  upon  the 
plea  to  the  court,  and  at  the  same  time  asked  leave 
to  file  the  plea  of  "not  srullty."  This  was  in  effect  a 
waiver  of  the  plea  in  abatement  and  he  should  have 
been  permitted  to  file  the  plea  of  "not  iruUty." 
James  River,  etc.,  Co.  v.  Robinson.  16  Gratt  434. 

Pleas-West  Vlr^nla— Stetute.— The  Code  of  West 
Virginia,  ch.  90,  sec.  13,  provides,  "that  a  defendant  in 
ejectment  shall  plead  the  general  Issue  only,  which 
shall  be  that  he  is  not  ffuilty  of  unlawfully  with 
holding  the  premises,"  etc.  It  was  held  proper  for 
the  court  in  an  action  of  ejectment  to  sustain  a 
demurrer  to  a  special  plea,  to  a  declaration  In  eject- 
ment under  this  statute.  Johnston  v.  Grlswold,  8 
W.  Va.  240. 

D.  NEW  TRIALS. 

Rule  in  Regard  to  New  Trials  In  Ejectment— A  court 
oufirht  to  hold  a  stricter  course  towards  plaintiffs, 
movlnff  for  new  trials,  in  ejectment  than  towards 
defendants;  yet,  where  a  verdict  In  favor  of  a 
defendant,  in  ejectment  is  founded  in  mistake  and 
produces  injustice,  it  is  both  the  rig^ht  and  duty  of 
the  court  to  grant  a  new  trial.  Deems  v.  Quarrier. 
8  Rand.  475. 

Motion  for  a  New  Trial— After-Discovered  Evidence.— 
In  an  action  of  ejectment  judgment  being  given 
for  the  plaintiffs,  the  defendants  moved  for  a  new 
trial  upon  the  ground  of  after-discovered  evidence. 
This  evidence,  which  they  claimed  was  after-dis- 
covered, was  a  conveyance  which  had  been  on 
record  for  two  years.  It  was  held  that  as  the 
defendants  did  not  allege  that  they  had  used  due 
diligence,  the  motion  was  properly  overruled;  and 
the  judgment  was  affirmed  on  appeal.  Lewis  v. 
McMullln.  5  W.  Va.  682. 

Motion  for  a  New  Trial -Putting  the  Plaintiff  upon 
Terms.— In  an  action  of  ejectment  the  verdict  was 
for  the  plaintiff,  for  the  whole  amount  of  the  land 
claimed.  The  defendants  moved  the  court  to  set 
aside  this  verdict,  and  to  grant  them  a  new  trial, 
upon  the  ground  that  the  verdict  was  contrary  to 
the  law  and  evidence.  After  consideration  of  the 
motion,  the  court  entered  an  order  declaring  that 
the  verdict  was  contrary  to  the  law  and  the  evi- 
dence, and  that  it  would  set  the  same  aside  and 
grant  a  new  trial,  unless  the  plaintiff  would  abate 
the  said  verdict  and  take  a  judgment  for  less  land 
than  allowed  in  the  verdict.  On  an  appeal  by  the 
plaintiff,  it  was  held  that  while  it  Is  proper  for  the 
trial  court  to  put  the  plaintiff  on  terms  in  an  action 
for  the  recovery  of  money,  this  rule  does  not  apply 
to  actions  of  ejectment  because  of  S  2646,  Va.  Code, 
prescribing  what  the  verdict  for  land  shall  be. 
Shlflet  V.  Dowell.  00  Va.  745,  19  S.  E.  Rep.  848. 

But  by  a  later  decision  in  Virginia,  a  plaintiff  in 
ejectment  may  be  put  upon  the  term,  as  well  as  a 
plaintiff  In  any  other  action.  In  Fry  v.  Stowers, 
98  Va.  417,  86  S.  E.  Rep.  482,  Habkeson.  J.,  in  deliver- 
ing the  opinion  of  the  court  said:  "We  do  not  ap- 
prove the  rule  announced  in  Shiflet  v.  Dowell.  90  Va. 
745.  19  S.  E.  Rep.  848,  that  the  principle  stated  does 
not  apply  in  the  case  of  an  action  of  ejectment  be- 
cause of  the  statute  which  requires  that  the  verdict 
shall  'specify  the  land,  particularly  as  the  same  is 
proved,  and  with  the  same  certainty  of  description  as 
Is  required  In  the  declaration.'  The  practice  of  put- 
ting a  party  upon  terms  where  the  verdict  Is  plainly 
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erroneous  in  part,  is  a  wise  and  salutary  one,  savinsr 
delayi  costs,  and  above  all,  ending  strife,  and  we 
perceive  no  srood  reason  why  the  ends  of  justice  are 
not  as  much  subserved  by  the  application  of  the 
principle  in  an  action  of  ejectment  as  in  any  other 
case." 

E.  APPELLATE  PROCEEDINGS. 

Effect  of  Death  of  the  Appellee.— Where,  in  eject- 
ment. Judgment  was  iriven  for  the  defendant  and 
the  plaintiff  appealed,  pendinsr  which,  the  appellee 
died.  It  was  held  that  the  appellant  could  not  sue  a 
tdre  facias  asrainst  his  heirs,  but  he  must  brinff  a 
new  suit.    Tomkies  v.  Walters.  6  Call  44. 

Death  of  Plaintiffs  i-esaor—An  appeal  from  a  judg- 
ment in  ejectment  does  not  abate  by  the  death  of 
the  plaintiff's  lessor :  and  this  Is  true  though  the 
lessor  claims  for  life  only.  Medley  v.  Medley.  3 
Munf.  191 ;  Kinney  v.  Beverley,  1 H.  &  M.  530;  Purvis 
V.  Hill,  2  H.  &  M.  614 :  Mooberry  v.  Marye,  2  Munf. 
468 :  Carter  v.  Washington,  2  H.  A  M.  31.  See  also. 
Stockton  V.  Copeland,  SO  W.  Va.  674,  5  S.  E.  Rep.  148. 

DismlsMl  of  Writ  of  Error.— Where  the  plaintiff  in 
error  himself  has  done  some  act  since  the  judgment 
complained  of  was  rendered,  that  would  in  law  pre- 
vent him  from  obtaining  any  fruits  of  a  writ  of 
error,  his  writ  of  error  will  be  dismissed  by  the 
appellate  court  But  where  the  motion  to  dismiss 
was  founded  upon  an  alleged  forfeiture  of  the  de- 
fendant's title  after  judgment  in  an  ejectment  case, 
the  motion  was  overruled.  Bradley  v.  Ewart,  18  W 
Va.  588. 

No  Issue  Made  Up— Jadgment  Reversed.— Where  the 
record  In  an  action  of  ejectment,  showed  that  there 
was  no  issue  made  up  between  the  plaintiff  and 
the  defendant,  by  the  pleadings  in  the  case,  the 
Judgment  was  reversed  by  the  appellate  court 
Brown  v.  Cunningham,  28  W.  Va.  109. . 

In  an  action  of  ejectment  the  plaintiff  recovered 
possession  of  the  tract  of  land  in  controversy,  and  a 
writ  of  possession  issued,  ousting  the  defendant  and 
putting  the  plaintiff  in  possession.  Afterwards  this 
judgment  was  reversed  by  the  appellate  court  It 
was  held  that  the  defendant  was  entitled  to  a  writ 
of  possession  of  the  land.  Brown  v.  Cunningham. 
23  W.  Va.  109. 

Irregularities  at  the  Trial— Objection  on   Appeal. - 

Where  there  were  a  number  of  defendants  to  an 
action  of  ejectment  and  a  trial  and  verdict  was  had 
as  to  part  of  them,  and  the  case  was  revived  against 
the  heirs  of  others,  and  a  further  trial  was  had  as 
to  them,  no  objection  being  made  in  the  court  below, 
it  was  held  that  the  question  of  error  in  the  separate 
trials,  could  not  be  raised  for  the  first  time  in  the 
appellate  court    Kenna  v.  Quarrier,  3  W.  Va.  210. 

Vill.  EVIDENCE. 

A.  ADMISSIBLE  EVIDENCE. 

The  Evidence  Must  Be  Relevant— The  evidence  in 
an  action  of  ejectment  must  be  relevant  to  the  issue. 
The  statute  of  jeofails,  curing  any  objection  of  form 
or  substance  in  the  declaration  in  ejectment  after 
issue  joined,  does  not  affect  this  rule.  Butts  v. 
Blant  1  Rand.  255.  In  this  case  the  lessor  being  a 
fictitious  person,  instead  of  the  lessee,  evidence  on 
the  part  of  the  plaintiff  not  going  to  show  title  in 
the  lessor,  was  excluded. 

The  "Best  Evidence  Rule*'— Exceptions.— The  rule 
requiring  that  the  best  evidence  which  the  nature 
of  the  case  admits  of  should  be  produced,  though 
generally  true,  is  Inapplicable  in  actions  of  eject- 
ment concerning  the  title  to  land.    A  copy  of  a  pat- 


ent is  as  good  evidence  of  title  as  the  original  would 
be.    Lee  v.  Tapscott,  2  Wash.  276. 

The  testimony  of  the  editor  of  a  ne'vrapaper.  that 
he  inserted  therein,  the  requisite  number  of  times, 
an  advertisement,  the  purport  of  which  he  states  on 
oath,  is  sufficient  proof  of  such  publication,  on  a 
trial  in  ejectment,  without  producing  the  adver- 
tisement itself.    Moore  ▼.  Gilliam,  6  Munf.  S46w 

Indorsement  on  a  Deed.— An  indorsement  on  the 
back  of  a  deed,  relating  to  the  subject-matter  of  the 
deed,  is  a  part  of  the  deed,  and  is  admissible  in  evi- 
dence to  defeat  an  action  of  ejectment  Stone  v. 
Hansbrough,  5  Leigh  422. 

Recitals  in  a  Dead.— In  an  action  of  ejectment  it 
was  held  admissible  for  the  plaintiff  to  introduce  in 
evidence  a  deed,  for  the  purpose  of  supplying  a  link 
In  his  chain  of  title,  by  means  of  recitals  contained 
therein,  and  from  which  a  grant  might  be  presumed 
as  against  the  defendant  Va.  &  Tenn.  Coal  &Iron 
Co.  V.  Fields,  94  Va.  102,  26  S.  £.  Rep.  426.  See  also. 
Hall  V.  Hall.  12  W.  Va.  1;  Hasslerv.  King.  9  Qratt 
115. 

Evidence  to  Show  Adverse  Possession.— In  ejectment 
between  co-tenants,  where  the  defendants  relied  on 
adverse  possession,  and  acquiescence  by  the  plain- 
tiffs, letters  by  a  party  lunder  whom  defendanu 
claimed,  and  also  a  correspondence  between  one  of 
the  plaintiffs  and  the  agent  of  the  defendant  were 
held  competent  evidence  to  show  for  what  purpose 
the  tenants  in  possession  had  claimed  the  property, 
and  the  plaintiffs  acquiesced  in  their  claim.  Stone- 
street  V.  Doyle,  76  Va.  850. 

Error  in  a  Patent— Evidence.— In  ejectment  for  land 
in  Wood  county,  lessor  of  plaintiff  claimed  under 
grant  of  land  described  in  the  patent  as  lying  In 
Monongalia;  defendant  showed  by  the  statute  of 
1784,  dividing  Monongalia  and  establishing  Harrison 
county,  and  other  evidence  that  the  land  described 
in  the  patent  at  the  date  of  the  patent  lay  not  in 
the  then  county  of  Monongalia,  but  in  that  of  Har- 
rison, and  that  no  part  of  the  present  county  of 
Wood  was  then  part  of  Monongalia.  It  was  held, 
competent  to  the  plaintiff  to  prove,  that  the  land  in 
Wood  was  the  same  land  granted  by  the  patent 
notwithstanding  the  error  of  the  patent  as  to  the 
county  in  which  it  lay.  Chapman  v.  Bennett,  2  Leigh 
320. 

Proof  of  Outstanding  Title— Landlord  and  Tenant.— 
In  an  action  of  ejectment  brought  by  the  landlord 
against  a  tenant  in  possession,  it  appeared  that 
before  the  institution  of  the  action  the  tenant  had 
disclaimed  to  hold  under  the  landlord:  it  was  held 
admissible  for  the  tenant  to  introduce  in  evidence 
matters  which  tended  to  show  title  in  a  third  person. 
and  an  assignment  of  that  title  by  such  third  party, 
to  the  tenant  himself.  Smoot  v.  Marshall.  S  Leigh 
134. 

Commissioner's  Deed.— In  an  action  of  ejectment 
the  plaintiff  offered  in  evidence  a  deed  made  by  a 
commissioner  in  pursuance  of  a  decree  entered  in 
a  suit  brought  for  the  specific  execution  of  a  written 
contract  for  the  sale  of  the  land  so  conveyed,  and 
such  portions  of  the  record,  as  show  the  authority 
of  the  commissioner  to  make  such  deed,  including 
the  said  written  contract  //«W.  It  was  not  neces- 
sary In  such  action  of  ejectment  to  prove  the  execu- 
tion of  such  contract  by  the  vendor  of  the  land. 
Waggoner  v.  Wolf,  28  W.  Va.  82a 

Tax  Deed  Executed  by  a  Deputy  Recorder.— In  an 
action  of  ejectment  a  tax  deed  for  land,  executed 
in  1870,  by  a  deputy  recorder,  and  duly  acknowl- 
edged by  him  In  his  own  name  as  such  deputy,  was 
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lield  admissible  eyidence  under  W.  Va.  Code  of  1868. 
Davis  v.  Llvinfir,  88  W.  Va.  174,  0  S.  E.  Rep.  84. 

Record  Id  Another  5ult.— A  record  in  another  suit 
was  beld  admissible  in  evidence  in  an  action  of 
ejectment,  for  tbe  purpose  of  usinff  as  evidence  cer- 
tain exbiblts  contained  in  the  record,  where  the 
exbiblts  tended  to  prov^  title,  and  tbe  record  was 
accompanied  by  proof  of  possession  under  claim  or 
color  of  title.  Va.  &Tenn.  Coal  A  Iron  Co.  v.  Fields, 
M  Va.  102,  20  S.  £.  Rep.  426. 

In  ejectment  where  the  defendants  claimed  as  a 
purchaser  under  a  decree,  it  was  held  that  the 
record  in  a  chancery  cause  was  lesral  evidence  for 
him,  as  a  link  in  his  chain  of  title,  thouffh  the 
plaintiff  was  not  a  party  to  the  cause.  Baylor  v. 
Dejarnette,  13  Gratt  162. 

But  in  an  action  of  ejectment,  the  record  of 
another  action  of  ejectment  between  other  parties 
was  beld  not  competent  evidence  upon  a  question  of 
boundaries,  or  tbe  location  of  the  land  in  contro- 
versy.   Stinchcomb  v.  Marsh.  16  Oratt.  202. 

Record  of  Prior  Prooeedlngs— Coliatoral  Attack.— On 
the  trial  of  an  action  of  ejectment,  plaintiff  claimed 
under  a  conveyance  from  a  commissioner  of  delin- 
quent lands,  and  offered  the  record  of  the  proceed - 
lugs  for  the  sale  of  tbe  lands  in  evidence.  The 
defendant  objected  to  it  for  irregularities  on  its 
face.  Bot  as  these  irregularities  did  not  render  the 
proceedings  void,  it  was  held  they  could  not  be 
attacked  In  a  collateral  proceeding  between  the 
purchaser  and  a  third  party.  Hitchcoz  v.  Rawson, 
14  Qratt.  fi86i 

Evidence  of  Nonexecntlon  of  a  Deed.— In  an  action 
of  ejectment,  evidence  by  the  female  plaintiff,  that 
she  did  not  sicrn  or  acknowledge  the  deed  under 
which  tbe  defendant  claimed,  was  admitted.  It 
was  held  that  the  defendant  miffht  rebut  this  by 
sbowlncr  that  she  received  a  part  of  the  considera- 
tion for  the  deed.  Blair  v.  Sayre.  29  W.  Va.  601.  2  S. 
E.  Rep.  97. 
IdeniMlcation  of  Land— l^and  Bootes— l^yment  of 
.—Upon  the  trial  of  an  action  of  ejectment  it 
beld  admissible  for  the  plaintiffs  to  introduce 
evidence  showing  that  a  tract  of  land  containinsr 
the  same  number  of  acres,  and  lyiuff  the  same  dis- 
tance from  the  courthouse,  and  in  the  same 
direction  as  the  land  in  controversy,  was  charsred 
on  the  land  books  for  the  purposes  of  taxation. 
They  were  also  allowed  to  introduce  tax  tickets 
sbowinff  the  payment  of  taxes  on  the  land  so  listed. 
The  question  as  to  the  identity  of  the  land  was  held 
one  for  tbe  jury  upon  all  the  evidence.  Sulphur 
Mines  Ck>.  v.  Thompson,  98  Va.  298,  25  S.  E.  Rep.  232. 

Entry— Idontlflcatlon.— An  ^^ri^may  be  introduced, 
as  presumptive  evidence,  before  the  jury,  in  an 
action  of  ejectment,  to  identify  the  calls  of  the 
patent;  but  not  to  furnish  particulars  of  description, 
not  contained  in  the  g-rant,  nor  to  invalidate  or  aid 
the  leflral  title  of  which  the  patent  is  the  foundation. 
Camden  v.  Hasklll,  8  Rand.  462. 

Evidence  to  Show  Color  of  Title.— In  an  action  of 
ejectment  to  recover  a  larger  tract  of  land,  of  which 
defendants  claimed  title  to  two  parcels  or  interlocks. 
it  was  held  proper  for  the  court  to  admit  evidence 
of  tbe  possession  of  the  plaintiff  of  the  larger  tract 
outside  of  the  Interlocks  in  controversy,  where  the 
plaintiff's  claim  was  based  upon  adverse  possession 
nnder  color  of  title.  Breeden  v.  Haney,  96  Va.  622, 
29  S.  E.  Rep.  328. 

I>efendant  in  ejectment  claimingr  under  a  junior 
patent,  founded  on  an  inclusive  survey,  may  intro- 
duce in  evidence  the  entries  for  the  different  tracts 


embraced  in  the  inclusive  survey,  the  order  of  court 
authorizing  the  survey,  and  the  survey  itself,  in 
order  to  show  possession  under  color  of  title  prior 
to  his  patent.    Shanks  v.  Lancaster.  5  Gratt.  110. 

The  deed  or  instrument  relied  on  to  give  color  of 
title,  must  seem  to  define  specifically  the  boundaries 
of  the  claim,  therefore,  an  instrument  offered  by 
the  plaintiff  in  evidence  in  an  action  of  ejectment, 
which  did  not  point  to  the  boundaries  of  the  claim, 
was  rejected.  Blakey  v.  Morris,  89  Va.  717.  17  S.  E. 
Rep.  126. 

Party  Claiming  under  a  Void  Patent.— Where  the 
grantee  in  a  patent  for  land  was  dead  at  the  time 
the  grant  i.ssued.  the  patent  was  void  ;  and  this  was 
properly  shown  on  a  trial  of  ejectment  in  which  one 
party  claims  under  the  patent.  Blankenpickler  v. 
Anderson.  16  Gratt.  69. 

In  ejectment.  It  was  held  competent  to  the  defend- 
ant, to  srive  in  evidence  that  the  patent,  under 
which  the  plaintiff  claimed,  was  obtained  by  fraud, 
although  upon  the  face  it  appeared  to  have  been 
regularly  issued.  Hambleton  v.  Wells,  4  Call  218. 
But  evidence  is  inadmissible,  in  an  action  of  eject- 
ment, to  show  irregularities  which  do  not  amount 
to  fraud.    Witherlnton  v.  McDonald,  1  H.  &  M.  306. 

Competency  of  Witnesses— Trustee.— The  trustee  in 
a  deed  of  trust,  conveying"  property  to  be  sold  for 
payment  of  a  debt,  is  equally  the  agent  of  tbe  debtor 
and  creditor,  and  is  a  competent  witness,  in  an 
action  of  ejectment  ag^ainst  the  debtor  in  behalf  of 
a  purchaser  from  himself,  to  prove  that  the  sale 
of  the  property  was  advertised,  according  to  the 
terms  of  the  deed  of  trust  Ross  v.  Norvell,  8  Munf . 
170. 

Competency  of  Witnesses— Husband  and  Wife.- In 
an  action  of  ejectment,  the  heirs  of  a  wife  demanded 
land  in  possession  of  grantees  of  the  husband,  on 
the  ground  that  it  had  descended  upon  her  from 
her  father,  though  the  wife's  brothers  had  conveyed 
it  to  her  and  her  husband  by  a  dee^  reciting  a  con- 
sideration, but  which  the  heirs  claimed  was  only  a 
deed  of  partition.  It  was  held,  that  the  declaratlon.s 
of  the  husband  that  the  land  had  come  to  the  wife 
from  her  father  and  that  he  had  only  a  life  estate 
in  it,  were  admissible  in  evidence.  Dooley  v. 
Baynes,  86  Va.  644. 10  S.  E.  Rep.  974. 

B.  INADMISSIBLE  EVIDENCE. 

Irrelevant  Evidence.— Evidence  which  is  irrelevant 
to  tbe  i.H8ue,  and  which  has  no  connection  with  the 
subject  of  the  controversy  is  not  admissible  in 
an  action  of  ejectment  Blakey  v.  Morris,  89  Va. 
717,  17  S.  E.  Rep.  126;  Butts  v.  Blunt  1  Kand.  256. 
The  win  of  a  patentee  of  land  under  whom  the  plai  n- 
tiff  in  ejectmen^ claimed,  was  held  inadmissible  in 
evidence,  where  it  made  no  reference  to  the  land 
in  controversy.  Blakey  v.  Morris,  89  Va.  717.  17  S. 
E.  Rep.  126. 

Unproved  Deed.— In  an  action  of  ejectment  it  was 
held  error  to  admit  a  deed  in  evidence,  where  there 
was  no  legal  proof  of  its  execution,  and  no  sufficient 
evidence  of  possession  under  It;  and  evidence  of 
possession  fifteen  years  after  the  date  of  said  deed 
by  a  i>urcha.ser  from  the  grantee  therein,  under 
his  deed,  was  not  sufficient  to  entitle  the  former 
deed  to  be  admitted.  Where  the  plaintiff  was  per- 
mitted to  show  by  parol  evidence,  possession  In 
conformity  with  his  deed,  it  was  held  error  to  ex- 
clude the  evidence  which  the  defendant  offered  in 
rebuttal.    Shanks  v.  Lancaster.  5  Gratt.  110. 

Psrol  Declarations  Csnnot  Extend  a  Deed.— In  an  ac- 
tion of  ejectment  where  the  plaintiff's  deed  con- 
veyed by  well  defined  boundaries,  it  was  held  that  a 
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parol  agreement  made  before  the  execution  of  the 
<leed.  that  other  adjoinlnir  land  beyond  these  bound- 
aries, should  be  Included  in  it.  or  an  agreement 
after  its  execution  that  it  Hhould  extend  to  include 
other  adjoining  lands,  could  not  have  the  effect 
to  embrace  these  lands  within  the  deed.  Pasley  v. 
English,  5  Gratt.  141 :  Pasley  r.  English,  10  Gratt 
236. 

Attacking  A  Deed.— In  an  action  of  ejectment  by  a 
party  claiming  under  the  purchaser  against  the 
devisees,  evidence  to  prove  that  the  consideration 
of  the  deed  was  different  from  that  expressed  In  it, 
was  held  inadmissible.  Carrington  v.  Goddin.  13 
Gratt.  587. 

Parol  Disclaimer.— In  ejectment  by  the  heirs  of 
the  devisee  of  an  estate  in  fee,  the  defendant  intro- 
duced evidence  tending  to  show  a  parol  disclaimer 
by  the  devisee,  of  the  land  devised  to  him,  and 
moved  the  court  to  Instruct  the  Jury,  that  if  they 
believed  from  the  facts  proved,  that  there  was 
8uch  parol  disclaimer  of  the  land  devised,  they 
must  find  for  the  defendant  The  court  refused  to 
give  this  instruction  to  the  jury,  and  instructed 
them  that  the  disclaimer  must  be  by  writing. 
Bryan  v.  Hyre,  1  Rob. 94;  Suttlev.  Rich.,  etc..  R.  Co., 
76  Va.  284. 

DeedofPartltlon.— A  decree  of  partition  obtained 
by  several  parties  against  the  vendor  of  certain 
lands  was  held  Inadmissible  in  evidence  in  an 
action  of  ejectment  brought  by  them  against  the 
vendee,  who  was  not  a  party  to  the  suit  for  parti- 
tion and  was  therefore  not  bound  by  the  decree. 
Carter  v.  Washington,  2  H.  &  M.  34fi. 

A   Deed    Which   Is  Improperly    Acknowledged.— If 

proof,  or  acknowledgment,  of  a  deed,  made  by  a 
nonresldentof  land  lying  in  Virginia,  be  not  certi- 
fied according  to  law,  though  it  should  be  admitted 
to  record  it  cannot  be  received  in  evidence  as  a  re- 
corded deed  in  an  action  of  ejectment.  Turner  v. 
Stip.  1  Wash.  319. 

But  in  Wise  v.  Postlewalt,  8  W.  Va.  452,  it  was 
held  that  a  deed  for  land  in  that  state,  acknowl- 
edged In  another  state,  by  part  of  the  grantors.  In 
fiuch  manner  that  it  might  be  admitted  to  record  in 
West  Virginia,  but  which  was  not  recorded,  might 
be  given  in  evidence  on  the  trial  of  an  action 
of  ejectment,  as  to  the  parties  by  whom  it  was 
acknowledged. 

C.  WEIGHT  OF  EVIDENCE. 

A  Question  for  the  Jury.— While  it  is  competent 
to  the  court  to  decide  upon  the  legality  and 
admissibility  of  evidence,  it  is  not  competent  to 
them  to  decide  upon  the  weight  dt  such  evidence. 
It  should  be  admitted  only  as  leg'al  testimony,  in 
relation  to  the  subject  In  controversy,  leaving  the 
Jury  to  determine  what  facts  are  proved  by  It. 
Whltacre  v.  Mcllhaney,  4  Munf.  310. 

In  an  action  of  ejectment,  the  plaintiff  offered  evi- 
dence to  prove  where  one  of  the  corners  of  a  survey 
was  located,  and  the  defendant  offered  evidence  to 
prove  where  another  corner  was  located.  As  both 
of  them  could  not  be  correct  It  was  held  a  question 
for  the  jury,  to  determine  the  boundary  upon  all 
the  evidence  which  was  produced  before  them. 
Bowers  V.  Dickinson,  80  W.  Va.  709,  6  S.  E.  Rep.  335. 

Welsrht  of  Record  In  Ejectment.— The  record  of  an 
action  of  ejectment  is  not  conclusive  evidence  of 
the  date  of  the  demise,  in  an  action  for  mesne 
profits,  although  it  is  conclusive  as  to  the  title. 
Whittington  v.  Christian,  2  Rand.  353. 


IX.  VERDICT  AND  JUDGMENT. 

A.  REQUISITES  AND  CONSTRUCTION  OF  VER- 
DICTS. 

In  Oeneral.— The  verdict  of  the  jury  in  an  action 
of  ejectment  must  describe  the  premises  with  con- 
venient certainty  and  must  be  responsive  to  the 
issue.  The  estates  of  the  parties  In  the  subject  of 
the  controversy  must  be  set  out  specifically.  The 
object  of  describing  the  premises  is  that  possession 
may  be  delivered,  and  where  a  verdict  points  out 
the  locality  of  the  tract  by  reference  to  the  lands  of 
coterminous  owners  and  the  public  highways  pass- 
ing it,  it  forms  a  description  equally  satisfactory 
and  certain  as  the  statement  of  metes  and  bounds 
ordinarily  contained  in  deeds  of  conveyance. 
Hawley  v.  Twyman,  24  Gratt  513:  Messick  v. 
Thomas,  84  Va.  891.  6  S.  E.  Rep.  482. 

In  Wilson  V.  Braden  (W.  Va.),  36  S.  E.  Rep.3«7.  the 
evidence  showed  that  the  plaintiff  and  the  defend- 
ant, were  each  entitled  to  hold  a  part  of  the  land. 
A  verdict  of  the  Jury  which  did  not  show  with  any 
degree  of  certainty  the  part  each  was  to  bold,  was 
held  bad. 

A  verdict  in  ejectment,  finding  for  the  plaintiff,  in 
general  terms,  a  certain  number  of  acres,  part  of 
the  premises  in  the  declaration  mentioned,  withoat 
desigmating  the  boundaries  of  such  part,  or  re- 
ferring to  some  certain  standard  to  supply  snob 
defect,  was  held  too  uncertain  to  warrant  a  Judr- 
ment  upon  it.  and  a  venire  fadae  de  novo  was  awarded. 
Gregory  v.  Jackson,  6  Munf.  25;  Cropper  v.  Carlton. 
6  Munf.  277;  Murra  v.  Northern,  1  Wash.  282. 

Where  the  premises  in  an  action  of  ejectment 
were  described  in  the  declaration  with  "convenient 
certainty,"  and  the  verdict  was  that  the  plaintiff 
was  entitled  in  fee  to  the  whole  of  the  premises  In 
the  declaration  described,  such  verdict  was  held  not 
defective  for  uncertainty.  Messick  t.  Thomas.  84 
Va.  891.  6  S.  E.  Rep.  482. 

Co-tenants— Certainty  of  Verdict.— One  cannot  re> 
cover  as  sole  plaintiff  in  ejectment  the  interests  of 
both  himself  and  his  co-tenants,  and  where  a 
plaintiff  shows  that  he  Is  a  co-tenant,  he  must  also 
show  the  extent  of  his  undivided  interest,  so  that 
the  verdict  and  Judgment  may  be  sufficiently  cer- 
tain as  to  his  interest  Marshall  v.  Palmer.  91  Va. 
344,  21  S.  £.  Rep.  672. 

The  Verdict  Must  Be  Responsive  to  the  lasne.— To  a 
charge  in  a  declaration  of  ejectment  that  the 
defendant  unlawfully  withholds  the  possession  of 
the  land,  the  plea  was  "not  guilty,"  and  the  verdict  of 
the  jury  was  :  "We  the  Jury,  find  that  the  defendant 
does  not  withhold  possession  of  the  land  in  the 
declaration  mentioned,  as  alleged,  and  therefore 
find  for  the  defendant  on  the  issue  Joined."  This 
was  held  responsive  to  the  issue,  and  the  verdict  In 
form  was  unexceptionable.  Andrews  v.  Roseland 
Iron  &  Coal  Co.,  89  Va.  893,  16  S.  E.  Rep.  258. 

The  declaration  in  ejectment  alleged  that  the 
plaintiff  was  possessed  of  an  estate  in  fee,  and  the 
defendant  entered  upon  this  estate  and  unlawfally 
withheld  possession  thereof  from  plaintiff.  The 
defendant  pleaded  not  guilty,  the  verdict  of  the  Jury 
was:  "We,  the  Jury,  find  for  the  plaintiff  that  he  Is 
entitled  in  fee  to  the  whole  of  the  premises  in  his 
declaration  described,  and  that  all  the  defendantM 
were  in  possession  of  a  part  thereof,  or  claimed  title 
to  some  part  at  the  commencement  of  this  suiL**  It 
was  held,  that  the  verdict  responded  to  the  issue. 
Messick  v.  Thomas,  84  Va.  891,  6  S.  E.  Rep.  468: 
Hawley  v.  Twyman,  24  Gratt.  516. 
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Verdict  Mmt  Specify  tlie  Estate. —In  an  action  of 
ejectment,  the  declaration  Htated  tbat  the  plaintiff 
bad  title  in  a  fee  simple  to  the  land,  and  deMcribed 
It  by  qnantlty,  and  as  bounded  by  certain  roads  and 
coterminous  owners.  The  issue  was  upon  the  plea 
of  "not  firnilty,"  and  the  verdict  of  the  Jury  was: 
'*We,  the  Jury  find  that  the  defendant  is  srullty  In 
manner  and  form  as  stated  in  the  declaration."  It 
was  objected  that  this  verdict  did  not  specify  the 
estate  to  which  the  plaintiff  was  entitled:  but  it  was 
held  to  be  a  finding  by  the  Jury  that  the  plaintiff  was 
entitled  to  the  land  in  fee.  and  was  a  sufficient 
description  of  the  estate.  Hawley  v.  Twyman,  24 
Gratt.  516:  Messick  v.  Thomas.  84  Va.  891,  0  S.  £.  Rep. 
483. 

Venlict  Mast  Specify  tiM  Estate-West  Virginia.— In 
Elliott  V.  Sator,  S  W.  Va.  37.  the  plaintiff  claimed 
land  in  fee.  the  verdict  of  the  Jury  found  for  the 
plaintiff  the  land  in  the  declaration  mentioned,  as 
described  In  a  survey  In  the  cause,  without  specify- 
ing- the  estate  therein  to  which  the  plaintiff  was 
entitled.  It  was  held  that  the  verdict  was  unobjec- 
tionable. But  this  case  has  since  been  overruled, 
and  it  is  now  held  that  a  verdict  which  does  not 
specify  the  estate  to  which  the  plaintiff  is  entitled  is 
fatally  defective,  under  W.  Va.  Code,  ch.  90.  Low  v. 
SetUe.  22  W.  Va.  387:  Oney  v.  Clendenln,  28  W.  Va.  84. 

Proof  that  a  corporation,  suinirin  ejectment,  has 
an  estate  in  fee  in  land,  whether  on  the  dissolution 
of  the  corporation  the  estate  would  revert  to  the 
erantor  or  not  is  sufficient  to  support  a  flndiuff  by 
the  Jury  that  the  corporation  has  an  estate  in  fee. 
Mercer  Academy  v.  Rusk,  8  W.  Va.  378. 

Verdict— Rules  of  Construction.— In  an  action  of 
ejectment  there  was  only  one  plaintiff,  and  on  a  plea 
of  not  firnilty  the  Jury  found  this  verdict :  **We.  the 
jury.  And  the  issue  for  the  plaintiffs,  and  we  find  the 
plaintiffs  have  title  in  fee  to  the  lands  in  the  declara- 
tion mentioned,  and  we  find  one  cent  damages  for 
the  plaintiff."  It  was  held  that  this  verdict  was 
valid,  as  the  word  "'plaintiffs'*  could  only  refer  to 
the  one  plaintiff  in  the  case.  Williams  v.  Ewart  29 
W.  Va.  650.  2  S.  E.  Rep.  881. 

Verdicts  of  Juries  are  to  be  favorably  construed. 
But  in  an  action  of  ejectment  where  the  verdict  was 
so  vague  and  uncertain  that  the  substantial  mean- 
ing-of  the  Jury  could  not  be  satisfactorily  collected 
from  the  verdict,  it  was  held  insufficient,  and  a  new 
trial  was  awarded.    Lewis  v.  Childers,  18  W.  Va.  1. 

Varlanoelietween  Verdict  and  Declaration— Construe* 
tloa.— A  declaration  in  ejectment  claimed  five  acres 
of  land,  and  the  plot  of  the  surveyor  made  in  the 
cause  showed  that  the  bouudaries  and  lines  as  de- 
scribed in  the  verdict  finding  for  the  plaintiffs 
contained  nine  acres.  It  was  held  that  as  the  only 
question  in  dispute  was  a  common  line,  claimed  by 
the  plaintiff  and  the  defendant,  and  the  Jury  hav- 
ing found  for  the  former,  it  was  immaterial 
whether  the  quantity  be  five  or  nine  acres,  as  the 
boands  and  line  claimed  in  the  declaration  corre- 
sponded with  the  bounds  and  lines  found  by  the 
jury.    Elliott  v.  Sutor.  3  W.  Va.  37. 

Province  of  tbe  Jury— Undivided  interests.— Though 
in  ejectment  the  plaintiffs  In  their  declaration 
claim  the  whole  of  a  tract  of  land,  the  jary  may 
find  for  the  plaintiffs  for  an  undivided  interest  in 
it.  Though  where  less  land  is  recovered  than  Is 
demanded,  the  boundaries  of  the  land  recovered 
should  be  designated,  yet  where  an  undivided  inter- 
est in  it  is  recovered.  It  is  impossible  to  set  out  the 
boundaries;  but  the  interest  being  certain,  that 
is  sufficient.    Callis  v.  Kemp.  11  Qratt.  78. 


In  an  action  of  ejectment,  where  a  deed  which 
forms  part  of  the  chain  of  title  of  the  plaintiff,  is 
alleged  to  be  voluntary  and  fraudulent,  it  is  proper 
for  the  Jury  under  suitable  instructions  from  the 
court,  to  determine  whether  the  deed  was  volun- 
tary and  fraudulent,  or  not.  Taylor  v.  Mallory.  06 
Va.  18.  30  S.  E.  Rep.  472. 

It  was  proved  on  a  trial  in  ejectment,  that  the 
father  of  the  lessor  of  the  plaintiff,  who  devised 
the  land  to  him,  was  in  possession  thereof  many 
years  before  and  until  his  death:  and  that  the 
lessor  of  the  plaintiff  afterwards  conveyed  it  to 
a  person,  who  was  in  possession  at  the  time  of  his 
death:  It  was  held  that  the  jury  might  presume 
that  the  lessor  of  the  plaintiff  was  in  possession  from 
the  death  of  his  father  to  the  date  of  such  convey- 
ance, if  It  was  not  proved  that  some  other  person, 
in  the  meantime,  had  that  possession.  Moore  y. 
Gilliam,  5  Munf.  340. 

Whether  the  plaintiff  in  ejectment  is  sole  heir  of 
a  person  through  whom  he  traces  title,  and  whether 
the  defendant  has  adverse  possession  for  the  period 
of  the  statutory  bar.  are  questions  for  the  Jury. 
Taylor  v.  Mallory.  96  Va.  18,  30  S.  £.  Rep.  472. 

Verdict  Fixing  tlio  Boundary  Lines.— Where,  in  an 
action  of  ejectment,  the  evidence  is  confilctlng  as  ti> 
boundary  lines,  the  verdict  of  the  jury  fixing  such 
lines  will  not  be  disturbed  unless  some  other 
valid  objection  thereto  be  shown.  Pry  v.  Stowers. 
98  Va.  417.  86  S.  E.  Rep.  482. 

Verdict  for  Part  of  the  L.and  Sued  for.— Where  a  ver- 
dict in  ejectment  is  for  a  part  only  of  the  land  sued 
for.  the  boundaries  of  the  part  recovered  should  be 
designated.  The  verdict  must  be  certain  in  itself, 
or  must  refer  to  some  certain  standard  by  which  to 
ascertain  the  land  so  found,  otherwise  It  will  be  too 
uncertain  to  warrant  a  Judgment  upon  it  Callis  v. 
Kemp,  11  Gratt  78,  84:  Gregory  v.  Jacksons,  6  Munf. 
25:  Slocum  v.  Compton.  93  Va.  374,  26  S.  E.  Rep.  3. 

Wliere  Defendant  Only  Claims  Part  of  tlie  Land.— In 
an  action  of  ejectment  where  the  defendant  at  the 
trial  proved  that  he  .was  In  possession  of  and  claimed 
title  to  only  a  part  of  the  premises,  the  verdict  and 
Judgment  for  the  whole  land  claimed  In  the  decla- 
ration was  held  not  to  be  erroneous,  or  at  least  not 
an  error  whereby  the  defendant  was  injured. 
Messick  V.  Thomas.  84  Va.  891.  6  S.  E.  Rep.  482:  Car- 
rington  v.  Goddin,  13  Gratt  587:  Beck  with  v.  Thomi>- 
son,  18  W.  Va.  108. 

In  an  action  of  ejectment  all  of  the  defendants 
pleaded  a  Joint  plea  of  not  guilty,  without  disclaim- 
ing title  to  any  of  the  land  in  the  declaration.  The 
plaintiff  proved  his  right  to  the  whole  land,  but 
failed  to  prove  that  certain  of  the  defendants  were 
in  possession  of  any  part  of  the  land,  or  that  they 
claimed  title  to  it,  or  any  part  thereof.  It  was  held 
that  a  general  verdict  for  the  whole  land  claimed  in 
the  declaration  was  not  erroneous,  because  of  thi.s 
failure  of  proof  by  the  plaintiff.  Beckwith  v.  Thomp- 
son. 18  W.  Va.  108. 

A  general  verdict  for  the  defendant  in  an  action 
of  ejectment.  Is  proper,  if  warranted  by  the  evi- 
dence: and  no  disclaimer  Is  necessary  toits  validity, 
although  much  more  land  was  described  in  the 
declaration  than  the  defendant  had  in  possession 
at  the  commencement  of  the  suit.  Jones  v.  C.  &  O. 
R.  Co.,  14  W.  Va.  514. 

In  an  action  of  ejectment,  the  tenant,  without 
disclaiming  title  to  any  part  of  the  land  in  the  dec- 
laration mentioned,  proves  upon  the  trial  that  he 
is  only  in  possession  and  claimlnfir  title  to  a  part  of 
it.    A  verdict  and  judgment  in  favor  of  tbe  plaintiff 
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for  all  claimed  In  tbe  declaration,  is  not  erroneous;  | 
or  if  it  is.  It  is  not  an  error  by  which  the  tenant  is 
injured,  or  of  which  he  can  complain  in  an  appellate 
court    Carrinffton  y.  Goddin.  13  GratL  587. 

Verdict  upon  One  of  Several  Counts.— In  an  action 
of  ejectment,  the  declaration  contains  three  counts: 
The.flrst  count  in  the  name  of  J.  M.  and  J.  C.  M.,  the 
second  count  in  the  name  of  J.  M.,  and  the  third 
count  in  the  name  of  J.  C.  M.  The  plea  filed,  is,  not 
ffuilty,  on  which  issue  is  joined.  The  jury  find  for 
J.  C.  M.,  "under  the  third  count  in  the  declaration, 
the  following  land  in  fee  simple."  and  described  the 
land  so  found,  by  reference  to  the  plat  of  the  sur- 
veyor filed  in  the  cause.  This  finding  of  the  jury  is 
to  be  taken  as  a  finding^  for  J.  C.  M.,  of  part  of  the 
land  in  the  declaration  demanded,  and  that  his  es- 
tate therein,  was  an  estate  in  fee  simple,  and  the 
verdict  crivinff  metes  and  bounds,  by  reference  to 
said  plat,  is  sufficiently  specific.  Myers  v.  Ford,  9 
W.  Va.  184. 

Verdict  of  Jurors  Who  Are  Irregrularly  Sworn.— The 
oath  usually  administered  to  a  jury  is,  "to  well  and 
truly  try  the  issue  joined."  Where  the  jurors  were 
sworn  to  "speak  the  truth  of.  and  upon  the  prem- 
ises" their  verdict  in  an  action  of  ejectment  was 
held  to  be  unexceptionable.  Mercer  Academy  v. 
Rusk,  8  W.  Va.  373. 

Verdict  ^io  Bar  to  Another  Action.— No  verdict  and 
judgrment  in  ejectment,  can  be  relied  on  as  a  bar  to 
a  subsequent  action  of  ejectment,  even  though  for 
the  same  land,  and  between  the  same  defendants 
and  lessors  of  the  plaintiffs,  if  the  fictitious  plaintiffs 
are  not  the  same.    Pollard  v.  Baylors,  0  Munf.  488. 

Verdict  by  Eleven  Jurors.— A  verdict  in  ejectment 
rendered  by  eleven  jurors  was  held  valid,  where  it 
appeared  that  the  parties  in  open  court  consented 
to  a  trial  by  eleven  jurors  Instead  of  twelve.  Roach 
V.  Blakey,  80  Va.  707,  17  S.  E.  Rep.  228. 

Verdict  Extended  by  the  Court— In  an  action  of 
ejectment  the  jury  found  for  the  plaintiff  one  cent 
damasres.  The  verdict  was  extended  by  the  court 
.so  as  to  include  the  land  in  the  declaration  mentioned, 
and  one  cent  damages.  This  was  no  error.  McMur- 
ray  v.  Oneal.  1  Call  246. 

B.  SPECIAL  VERDICTS. 

Special  Verdict  flust  DescrllM  the  Premises.— The 
plaintiff  in  ejectment  may  recover  less  land  than 
the  quantity  stated  in  his  declaration.  But,  if  the 
jury  find  a  special  verdict,  showing^  the  plaintiff 
entitled  to  a  certain  number  of  acres,  part  of  the 
tract  sued  for,  and  do  not  specify  tbe  boundaries 
of  such  part  with  so  much  precitfion  as  that  posses- 
sion thereof  may  with  certainty  be  delivered,  a 
venire  de  novo  ouffht  to  be  awarded.  Clay  v.  White, 
1  Munf.  162.    See  also,  Geddy  v.  Butler,  3  Munf.  345. 

5pecial  Verdict— Certainty.— In  ejectment  the  jury 
set  out  the  wills  of  a  grandfather  and  father: 
and  If  tbe  son  who  Is  dead  took  under  his  father's 
will  they  find  for  the  plaintiff.  If  he  took  under  the 
inland  father's  will,  they  find  for  the  defendants. 
The  verdict  is  sufficiently  certain:  and  submits  the 
Ninirle  question  upon  the  construction  of  the  wills  to 
the  court.    Callis  v.  Kemp,  II  Gratt.  78, 

In  an  action  of  ejectment,  the  jury  having  returned 
a  special  verdict,  which  found  facts  In  relation  to 
two  tracts  of  land,  and  concluded  by  saying-  that  if 
the  law  arising  upon  those  facts  were  for  the  plain- 
tiff they  found  for  the  plaintiff,  the  lands  in  the 
declaration  mentioned,  but  if  the  law  was  for  the 
defendant  they  found  for  the  defendant:  and 
the  court  being  of  the  opinion  that  the  law  was  for 
the  plaintiff  as  to  one  of  the  tracts  of  land,  and 


for  the  defendant  as  to  the  other,  held  it  annece«- 
sary  to  award  a  venire  fadat  de  novo,  but  gave  judg- 
ment on  the  special  verdict  for  the  plaintiff  for  one 
tract,  and  for  the  defendant  for  the  other.  Hutchi- 
son V.  Kelly.  1  Rob.  128. 

Special  Verdict— Insufficiency.— A  special  verdict  in 
ejectment  was  set  aside,  for  not  finding  the  time  of 
the  death  of  a  person,  under  whom  the  lessors  of 
the  plaintiff  might  or  might  not  have  been.  entiUed 
to  the  land  in  controversy,  their  title  depending 
upon  the  time  when  he  died,  which,  from  the  cir- 
cumstances disclosed  in  the  verdict,  probably  could 
have  been  found  by  the  jury;  also,  for  not  finding 
whether  the  defendant  or  those  under  whom  he 
claimed,  had  or  had  not  such  possession  of  the  land 
as  would  be  suflQcient  for  his  defence,  in  that  action, 
whatever  might  be  the  state  of  the  title.  Cropper 
V.  Carlton,  6  Munf.  277. 

Actual  Ouster  Must  Be  Shown  In  Verdict  against  a 
Co-tenant.— In  an  action  of  ejectment  against  a 
tenant  in  common  by  a  co-tenant,  if  the  jury  re- 
turn a  special  verdict,  actual  ouster  must  be  found 
therein,  to  entitle  the  plaintiff  to  judgment:  tlie  fjro 
forma  confession  of  ouster  which  the  defendant  in 
compelled  to  make  before  he  is  allowed  to  enter  his 
plea,  was  held  not  sufficient  In  an  action  of  eject- 
ment, between  co-tenants.  Taylor  v.  Hill.  10  Leigh 
467;  Purcell  v.  Wilson,  4  Gratt.  1«. 

Tracing  Title  in  a  Special  Verdict.— In  tracing  tiUe 
in  a  special  verdict  In  an  action  of  ejectment,  it  is 
not  necessary  to  find  a  seisin  in  the  crown;  because 
that  is  the  ultimate  point  beyond  which  the  party 
is  not  bound  to  go.    Birch  v.  Alexander.  1  Wash.  94, 

C.  THE  JUDGMENT. 

Effect  of  a  Judgment  in  Ejectment.— The  whole 
effectof  a  judgment  for  the  plaintiff  in  ejectment 
is  to  put  the  lessor  of  the  plaintiff  into  possession 
of  the  land;  and  the  only  point  decided  is.  that  he 
has  abetter  title  to  the  possession  than  the  defend- 
ant.   Chapman  v.  Armistead,  4  Munf.  383. 

After  judgment  for  the  plaintiff  in  ejectment, 
trespass  does  not  lie  against  one  who  was  no  party 
to  the  suit,  without  proof  of  an  actual  trespass. 
Alexander  v.  Herbert,  2  Call  508. 

Judgment  in  Ejectment— Validity.— A  person,  hav- 
ing an  equitable  title  to  a  tract  of  land,  executed  a 
power  of  attorney,  to  obtain  a  conveyance,  but 
without  authorizing  a  sale  of  his  right.  The  attor- 
ney, being  induced  to  believe  the  title  bond  defect- 
ive and  finding  it  inconvenient  to  pay  the  balance 
due  of  the  purchase  money,  was  persuaded,  not- 
withstanding the  land  had  greatly  increased  in 
value,  to  give  up  the  title  bond  (but  without  as- 
signing It)  to  the  husband  of  a  woman  in  whom  the 
legal  title  was,  in  consideration  of  the  busband's 
giving  up  to  him  the  unsatisfied  bond  for  the  par- 
chase  money.  After  the  death  of  the  wife,  the 
husband  sold  the  land,  as  his  own,  and  the  pur- 
chaser of  him  filed  a  biil  In  equity  to  enjoin  a  judg- 
ment In  ejectment  obtained  against  him  by  the 
heir  of  the  wife,  and  to  get  a  conveyance  of  the 
land.  It  was  decided,  that  the  contract  between 
the  attorney  and  the  husband  did  not  stand  on  such 
a  footing  of  fairness  and  equity,  that  it  ought  to 
prevail  over  the  legal  title  of  the  heir  of  the  wife. 
McClenahans  v.  Hannah,  4  Munf.  409. 

Amendment  of  a  Judgment— Clerical  Error.— In  fol- 
lowing an  old  form,  a  judgment  in  ejectment  was 
entered  for  "the  term  yet  to  come."  It  was  held 
no  error  for  a  court  to  allow  an  amendment  of  this 
judgment,  so  as  to  conform  with  the  modern  acUon 
of  ejectment,  which  is  adapted  to  try  title  to  land. 
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as  well  as  to  get  possession  of  it    Alyey  v.  Cahoon, 
«A  Va.  ITS.  9  S.  E.  Rep.  994. 

Jadgment  by  Confession  In  Efectment.— A  confession 
•of  judgment  in  an  action  of  ejectment,  by  one  of 
several  co-defendants,  was  held  valid,  where  the 
confession  was  not  obtained  by  any  unfair  means, 
and  was  not  made  with  intent  to  embarrass  the  other 
defendants.  Va.  &  Tenn.  Coal  &  Iron  Co.  v.  Fields, 
9i  Va.  102,  26  S.  £.  Kep.  436. 

A  Judfirment  by  confession  in  an  action  of  eject- 
ment cannot  be  corrected  by  motion :  but  only  by 
appeal  to  a  hisrher  court :  judgment  by  confession 
not  being-  included  in  the  statute  allowlng^  correc- 
tion of  juderments  by  default  by  simple  motion. 
Stringer  v.  Anderson,  23  W.  Va.  482. 

Joint  Jodcrment  In  Ejectment— In  an  action  of  eject- 
ment, parties  defended  it  jointly  and  neither  of 
them  entered  a  disclaimer,  buton  the  contrary  gave 
notice  with  their  plea  of  not  gruilty.  that  they 
jointly  claimed  the  premises  in  controversy,  and 
would  rely  on  a  contract  between  the  plaintlfT  and 
one  of  the  defendants,  as  a  defence  at  the  trial.  It 
was  held  that  this  was  an  admission  that  they  were 
in  possession,  and  in  po.ssession  jointly  :  and  that 
they  would  make  a  joint  defence,  so  a  joint  judg- 
ment was  held  valid.  McClunsr  v.  Echols,  5  W.  Va. 
201. 

Where  there  were  three  defendants  in  ejectment, 
who  appeared  at  different  tiroes :  the  first  pleaded 
and,  as  to  him,  issue  was  joined ;  the  second  was 
admitted  a  defendant,  but  did  not  plead  :  the  third 
pleaded,  but  no  issue  was  joined  :  and  in  this  state, 
the  cause  was  tried,  and  verdict  and  judgment  were 
siven  for  the  plaintiff ;  it  was  not  error,  notwith- 
Atanding  there  was  no  plea  for  the  second  defend- 
ant ;  nor  issue  as  to  the  third ;  for  their  rights 
remained  untouched,  and  may  be  tried  when  issues 
are  made  up  as  to  them.  Hambleton  v.  Wells.  4  Call 
213. 

Jndpnentfor  Costs.— A  general  judgment  for  costs 
affalnst  two  defendants  in  ejectment,  is  proper, 
though  one  of  them  did  not  enter  himself  a  defend- 
ant until  there  had  been  one  trial  of  the  cause,  and 
a  large  portion  of  the  costs  had  been  incurred. 
Middleton  v.  Johns.  4  OratL  129. 

RevcriMl  of  a  Judynent— Validity.— Where  there 
were  two  judgments  in  an  action  of  ejectment,  one 
in  favor  of  some  of  the  plaintiffs,  against  the  defend- 
ants, and  one  in  favor  of  the  defendants,  against 
the  other  plaintiffs,  it  was  held  that  where  the 
defendants  appealed  from  the  former  judgment, 
that  it  miffht  be  reversed  without  disturbing  the 
other  Judg-ment.    Strader  v.  Goff,  6  W.  Va.  257. 

Office  Judgment— Inquiry  of  Damages  Necessary.— 
An  office  judg-ment  in  an  action  of  ejectment  does 
not  become  final  without  the  intervention  of  the 
conrt  or  Jury.  The  defendant  in  ejectment  may, 
npon  notice  to  the  plaintiff,  appear  at  the  next  term 
of  the  court,  and  move  the  court  to  set  aside  the 
Jndfirment,  and  allow  him  to  plead  therein.  Smith- 
son  ▼.  Briggs.  83  Gratt.  180:  James  River,  etc.,  Co., 
T.  lice,  10  Gratt  424. 

X.  neSNB  PR0P1T5  AND  IMPROVBnRNTS. 

dalm  for  Mesne  Profits  Entered  after  Pillnsr  of  the 

Plea.— Where  a  plaintiff  in  ejectment  filed  a  claim 
for  mesne  profits  under  sec.  80.  ch.  90,  Code  of  West 
Vlrfrinia,  after  the  defendant  had  entered  his  plea. 
He  was  not  allowed  to  recover  in  the  same  action, 
because  it  might  have  operated  as  a  surprise  or 
fraud  upon  the  defendant.    Witten  v.  .St.  Clair.  27 


W.  Va.  762 :  McCann  v.  Righter,  34  W.  Va.  186. 12  S. 
E.  Rep.  497. 

Interest  upon  Mesne  Profits.— Prior  to  the  act. 
Code,  ch.  177,  sec.  14,  p.  678,  interest  could  not  be 
allowed  by  a  Jury  in  an  ejectment  unon  the  profits  ; 
and  where  the  jury  allowed  such  interest  It  was 
held  mere  surplu.sage.  and  the  judgment  was  given 
for  the  principal  sum  and  interest  from  the  date  of 
the  verdict.    Hepburn  v.  Dundas,  13  Gratt  219. 

Assessment  of  flesne  Profits.— In  an  action  of  eject- 
ment, after  the  plea  of  not  guilty  was  filed,  the 
plaintiff  filed  an  account  of  rents  and  profits,  and 
after  the  suit  had  been  pending  a  number  of  years, 
an  agreement  was  entered  into  between  the  parties 
to  the  suit  whereby  the  defendant  agreed  to  let 
judgment  go  by  default  in  the  suit  and  the  plaintiff 
agreed  to  waive  all  claims  to  damages  sustained  by 
destruction  of  a  dwelling  house,  timber,  etc,  and 
the  defendant  agreed  to  pay  the  plaintiff  all  legal 
costs  and  rents  in  said  suit  The  action  of  ejectment 
remained  pending  for  several  years  and  was  dis- 
missed under  the  four-year  rule,  without  the  said 
rents  having  been  ascertained  In  the  action.  In  an 
action  of  covenant  brought  on  the  agreement,  by 
the  plaintiff  in  said  action  of  ejectment,  to  recover 
the  rents  and  costs,  it  was  held  that  as  the  rents 
had  never  been  assessed  in  either  of  the  modes  pro- 
vided by  statute,  covenant  could  not  be  maintained 
for  them.  McCaun  v.  Righter,  84  W.  Va.  186.  12  S.  E. 
Rep.  497. 

Improvements— Who  Can  Recover— Bona  Fide  Claim- 
ants.—Where  land  Is  recovered  in  ejectment  the 
evicted  defendant  in  order  to  recover  for  his  im- 
provements must  have  been  a  bona  Jide  holder  as 
claimant  of  the  land  ;  and  he  must  have  reasonable 
grounds  to  believe  that  he  had  a  good  title  at  the 
time  he  made  the  Improvements.  Constructive 
notice,  by  the  recordation  of  the  deed,  is  sufficient 
to  prevent  him  from  being  a  bona  Jlde  claimant. 
Dawson  v.  Grow.  29  W.  Va.  333,  1  S.  E.  Rep.  5d4 ;  Hall 
V.  Hall,  80  W.  Va.  779.  6  S.  E.  Rep.  280 ;  Burton  v. 
Mill.  78  Va.  468. 

Where  land  has  been  recovered  in  ejectment,  and 
the  defendant  goes  into  chancery,  to  obtain  com- 
pensation for  improvements,  he  will  not  succeed  If 
he  had  notice  of  the  plaintiff's  title  at  the  time  of 
making  the  Improvements.  McKim  v.  Moody.  1 
Rand.  58;  Southall  v.  McKeand.  1  Wash.  336;  Morris 
V.  Terrell.  2  Rand.  6. 

If  a  person  purchase  land  with  notice  of  an  equi- 
table title  in  another,  but  that  other  neglect  to 
assert  his  right  for  a  long  time,  during  which  time 
valuable  improvements  are  made  on  the  land,  the 
purchaser  shall  not  in  equity,  lose  the  value  of  his 
improvements:  but  if  the  right  Is  asserted  before 
the  improvements  are  made  the  purchaser  will  lose 
them.    Southall  v.  McKeand.  1  Wash.  336. 

Improvements -Juries.— If  a  defendant  in  eject- 
ment claims  for  improvements  on  the  land,  the 
plaintiff  may  at  any  time  before  a  judgment  is  ren- 
dered on  the  assessment  of  the  value  of  the  improve- 
ments, though  after  the  jury  which  tried  the  issue 
or  passed  upon  the  defendant's  claim  for  improve- 
ments has  been  discharged,  require  that  the  value 
of  his  estate  In  the  premises,  without  the  improve- 
ments, shall  also  be  ascertained.  And  this  enquiry 
is  to  be  made  by  another  Jury.  The  value  of  the 
plaintiff's  estate  in  the  premises  without  the  Im- 
provements, is  to  be  ascertained  as  at  the  time 
when  the  assessment  of  the  value  of  the  Improve- 
ments was  made.  Goodwyn  v.  Myers,  16  Gratt.  836. 
and  foot-twte. 
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In  actions  of  ejectment,  if  tbere  is  a  claim  by  the 
plaintiff  for  mesne  profits  and  damages  for  waste, 
and  by  defendant  for  improvements  under  SS  30  and 
32  of  cb.  135  of  the  Code,  both  claims  must  be  passed 
upon  by  the  same  Jury.  Where  the  statements  are 
filed  with  the  declaration  and  plea,  the  Jury  sworn 
to  try  the  issue  in  ejectment  may  make  all  the 
enquiries  required  at  the  same  time  that  they  try 
the  issue,  or  the  enquiries  may,  if  the  court  should 
so  order,  be  made  by  the  same  Jury  after  the  ver- 
dict on  the  title  is  recorded;  or  by  a  new  Jury  to  be 
empanelled.    Goodwyn  v.  Myers,  16  Gratt.  336. 

In  an  action  of  ejectment,  the  same  Jury  which 
tried  the  case  on  its  merits  was  allowed  without 
objection  from  eithei*  side,  to  fix  the  value  of  the 
land,  the  rent  and  profits  thereof,  and  the  value  of 
the  improvement  claimed  by  the  defendant.  It  was 
held  too  late  after  verdict,  to  object  to  this  action 
of  the  court  Corr  v.  Porter,  33  Gratt.  278.  See 
oot-note  to  Goodwyn  v.  Myers,  16  Gratt.  336. 
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*Lee'8  Ex'or  v.  Boak. 

April  Term,  18&4,  Richmond. 


I.  Issue  Out  of  Chancery— No  Exception  to  Verdict- 
Effect  In  Appellate  Court.*- Where  an  issue  is 
directed  in  a  chancery  cause,  and  a  verdict  is 
found  to  which  no  exception  is  taken,  and  a  decree 
is  rendered  thereon,  the  facts  found  in  the  verdict 
must  be  regarded  in  the  appellate  court,  as  the 
established  facts  of  the  case. 

3.  Legracles— Case  at  Bar.— Testator  fives  a  legacy  to 
a  nephew,  but  directs  that  he  shall  account  for  the 
amount  of  certain  bonds  and  receipts  of  the 
nephew  which  the  testator  had  paid  off  for  him  as 
his  security.  After  makinsr  his  will,  testator, 
shortly  before  his  death  and  in  contemplation  of 
that  event,  delivers  to  the  nephew  tbe  bonds,  &c. 
with  the  view  of   their  becomlngr  his  absolute 

"Issue  Out  of  Chancery— No  Exception  to  Verdict— 
Effect  In  Appellate  Court.— The  principal  case  and 
Fitzhuifh  V.  Fitzhuffh,  11  Gratt  210,  were  cited  in 
Nease  v.  Capehart  15  W.  Va.  305.  for  the  proposition 
laid  down  in  the  first  headnote. 

Same— Object  of  Issue.— In  Hickman  v.  Railroad  Co.. 
ao  W.  Va.  801. 4  S.  E.  Rep.  657.  it  was  said:  "In  Nease 
V.  Capehart  15  W.  Va.  300,  this  court  following  the 
law  as  settled  in  Vir^rinia  and  elsewhere,  decided, 
that  the  object  in  directing  the  issue  is  to  satisfy 
the  conscience  of  the  chancellor,  but  that  con- 
science must  be  satisfied  with  the  verdict  of  the  Jury 
upon  an  issue  properly  directed,  where  no  errors 
have  been  committed  during  the  trial  thereof, 
either  by  the  court  or  by  the  Jury,  to  the  prejudice 
of  either  party.'  Carter  v.  Campbell,  Gilmer  159; 
Leev.  Boak,  11  Gratt.  182:  Fitzhug-h  v.  Fitzhuarh.  Id. 
210;  Henry  v.  Davis,  7  W.  Va.  715." 

See  further,  monotrraphic  note  on  "Issue  Out  of 
Chancery"  appended  to  La  veil  v.  Gold,  25  Gratt  473. 

Case  3ubniitted  to  Court— BUI  of  Exceptions.- In 
Joslyn  V.  State  Bauk.  86  Va.  28».  10  S.  E.  Rep.  166.  the 
court  cites  the  principal  case  and  Paul  v.  Paul,  2  H. 
&M.  625,  as  authorizingr  the  proposition  that  in  tbe 
case  where  the  whole  matter  of  law  and  fact  has 
been  submitted  to  the  court  as  well  as  ia  the  case 
where  there  has  been  a  verdict,  there  must  be  a  bill 
of  exceptions  poiDtiufir  out  the  alleged  error,  and  a 
certificate  of  evidence  showing  what  testimouy  was 
before  the  court  or  Jury.  See  also,  foot-note  to  Wick- 
ham  V.  MartlQ,  13  Gratt  428. 


property  in  the  event  of  the  testator's  death,  and 
for  the  purpose  of  dischargiQer  the  nephew  from 
all  accountability  for  the  same  as  one  of  his  lega- 
tees, in  his  settlement  with  the  executor.    Hkli>: 

I.  Same— Advancement  In  Satisfaction  of— Case   at 

Bar.— The  intention  of  the  testator  beins*  that 
the  nephew  shall  not  account  for  the  moneys 
paid  by  the  testator  for  him.  the  gift  of  the 
bonds  and  receipts  is  not  an  advancement  in 
satisfaction  of  the  legacy  to  the  nephew. 

a.  Qlfts  Mortis  Causa— Bonds.t— A  bond  may  be 
the  subject  of  a  donatio  mortii  cauta,  whether  it 
be  the  bond  of  a  stranger  or  the  donee:  and  in 
this  case  the  donation  was  valid. 

Samuel  I^ee,  by  his  will,  recorded  in  1842. 
directed  his  estate  to  be  sold  by  his  execu- 
tors, and  the  fund  arising  therefrom,  after 
the  payment  of  his  debts,  to  be  distributed 
among*  a  large  number  of  nephews  and 
nieces;  giving  to  four  of  them,  of  whom 
the  appellee  William  h.  Boak  was  one, 
each  two  shares  thereof,  subject,  however, 
as  to  the  share  of  the  said  Boak,  to  a  deduc- 
tion therefrom  of  all  moneys  theretofore 
paid  by  the  testator  for  him  as  his  security. 
In  1845  Boak    filed    his  bill  against  Throck- 

tCifts  Mortis  Causa— Choses  In  Action.— In  Sea- 
briffhtv.  Seabrifirht28W.  Va.  470,  the  court  said: 
"But  it  is  now  perfectly  well  settled  at  least  in  this 
country,  that  a  promissory  note,  a  bond  or  any  in- 
strument in  writing,  which  creates  a  liability 
a^rainst  a  third  person,  and  which  is  held  by  the 
donor  aud  is  his  property  either  le^al  or  equitable, 
is  the  subject  of  a  valid  donatio  cau»a  mortis.  It  is 
a  matter  of  no  importance,  whether  the  chose  in 
action,  the  subject  of  the  donatio  causa  tnortis^he  the 
note  or  bond  of  a  third  person,  or  whether,  if  a  note, 
it  be  payable  to  bearer  or  be  endorsed  in  blank,  or 
whether  it  be  payable  to  the  donor  only,  and  he 
does  not  endorse  it;  it  not  beinsr  now  rei^arded  as 
at  all  necessary,  that  the  le^al  title  to  the  chose  in 
action  should  pass  by  the  delivery  of  it  by  the 
donor  to  the  donee  as  a  gift  causamortis.  but  it  beiuff 
sufficient  that  by  the  delivery  of  the  chose  in  action 
by  the  donor  to  the  donee  as  a  gift  causa  mortis  the 
equitable  title  to  such  chose  in  action  pa.sses  and 
vests  in  the  douee  by  delivery.  (Lee  v.  Boak,  u  OraU. 
182;  Wells  V.  Tncker.  3  Binn.  366:  Harrinsr  v.  Ed- 
wards. 11  Md.  424;  Constant  v.  Schuyler.  1  Paiffe  Sl». 
318;  Westuto  v.  DeWitt  36  N.  Y.  340;  Holly's  Admin- 
istrator V.  Adams.  16  Vt  306,  311;  Smith  v.  Kittridge, 
et  al.,  21  Vt  238,  242;  Grover  v.  Grover.  24  Pick-  216. 
264,  366;  Sessions  v.  Moscley,  4  Cush.  87;  Borneman 
V.  Sidlinger,  15  Me.  429;  Parker  v.  Marston,  27  Me. 
198.  209;  Brown's  Executor  v.  Brown,  18  Conn.  410. 
413;  Jones  v.  Dyer,  16  Ala.  221;  Rhodes  v.  Childs.  14 
P.  F.  Smith  18;  Gourley  v.  Ustenbigler.  1  P.  F. 
Smith  345.)" 

Qlfts— Delivery.— The  principal  case  is  cited  sev- 
eral times  as  authoriziner  the  proposition  that  all 
gifts,  except  by  will,  must  be  attended  by  delivery 
of  possession  to  make  them  valid.  See  Thomas  v. 
Lewis,  89  Va.  62.  15  S.  E.  Rep.  389;  Spooner  v.  Hilbish. 
92  Va.  341.  23  S.  E.  Rep.  761;  footnote  to  Morrison  v. 
Grubb.  23  Gratt  342. 

See.  in  accord.  Ewingr  v.  Ewinsr.  2  Leiffh  837:  Miller 
V.  Jeffress.  4  Gratt  472;  Seabrigrht  v.  Seabriffht  28 
W.  Va.  471. 

See  also,  monographic  note  on  "Gifts";  article 
on  "Gifts  of  Personalty."  1  Va.  Law  Reff.  871-894. 
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morton,  executor,  and  the  other  legatees  of 
L/ce,  for  an  account  and  distribution  of  the 
estate,  claiming-  to  be  entitled  to  two  full 
shares  thereof,  without  any  deduction  on 
account  of  money  paid  by  the  testator 
for  him  as  his  security ;  and  averring 

183  *that  the  testator,  a  short  time  before 
his    death,     and     in     contemplation 

thereof,  when  in  full  possession  of  his 
faculties,  delivered  to  the  complainant, 
to  be  canceled  and  destroyed,  all  the  bonds 
evidencing  such  payments ;.  expressly  plac- 
ing this  act  of  delivery  and  donation  upon 
the  ground  that  it  would  be  harsh  and  un- 
just, considering  the  past  relations  between 
them,  to  charge  the  complainant  with  such 
payments  in  the  distribution  of  the  estate. 
The  executor  filed  his  answer,  in  which 
be  expressed  the  opinion,  that  at  the  time 
of  the  alleged  delivery  and  donation,  the 
testator  was  incapable  of  knowing  the 
meaning  and  consequence  of  the  important 
act  of  releasing  the  complainant  from  the 
whole  of  his  large  indebtedness;  if  he  was 
to  s^t^  besides,  his  legaC3'  under  the  will. 
The  amount  paid  by  the  testator  as  security 
for  Boak,  was  upwards  of  six  thousand 
dollars,  and  was  greatly  more  than  two 
full  shares  of  the  estate.  Sundry  deposi- 
tions were  taken  and  filed  on  both  sides,  as 
well  in  regard  to  the  delivery  of  the  bonds, 
&c.,  as  in  regard  to  the  capacity  of  the 
testator  to  do  such  an  act.  A  cross  bill  and 
answer  were  also  filed.  The  cause  was  then 
heard ;  and  the  court,  regarding  the  case 
as  a  proper  one  for  the  decision  of  jury, 
directed  two  issues  to  be  tried.  The  issues 
were  accordingly  tried ;  and  the  jury  found, 
**that  the  testator  Samuel  L/ee  deceased, 
shortly  before  his  death,  and  in  contempla- 
tion of  that  event,  delivered  to  the  com- 
plainant William  L.  Boak  the  bonds, 
receipts  and  other  evidences  of  debt  for 
moneys  paid  by  him  as  the  security  of  the 
said  Boak,  with  the  view  of  their  becoming 
his  absolute  property  in  the  event  of  the 
testator's  death,  and  for  the  purpose  of 
discharging  the  complainant  from  all  ac- 
coantability  for  the  same,  as  one  of  the 
legatees  of  the  estate  in  his  future  settle- 
ment with  the  executor ;  and  further,  at  the 
time  of  such   delivery  and   donation, 

184  the   said   Samuel   I^ee  was  *of  sound 
and  disposing  mind  and  memory,  and 

capable  of  understanding  the  full  effect  and 
consequence  of  such  an  act. ' '  No  exception 
was  taken  to  the  verdict ;  and  a  decree  was 
rendered  for  a  settlement  of  the  executorial 
account  and  distribution  of  the  estate; 
recognizing  the  right  of  Boak  to  two  shares 
of  the  estate.  From  that  decree  this  ap- 
peal was  taken  by  Throckmorton,  the  ex- 
ecutor. 

R.  T.  Daniel  and  Brooke,  for  the  appel- 
lant. 

Faulkner,  for  the  appellee. 

MONCURE,  J.,  after  stating  the  case, 
proceeded : 

The  appellant  has  no  cause  to  complain, 
and  does  not  complain,  of  the  decree  of  the 
court   below   directing   the  issues.     No  ex- 


ception having  been  taken  to  the  verdict, 
and  the  court  having  rendered  a  decree 
thereon,  the  facts  found  therein  must  be 
regarded  as  the  established  facts  of  the 
case.  Whether  the  testator  stood  in  loco 
parentis,  in  relation  to  his  nephew  Boak; 
and  whether  the  legacy  was  a  portion,  and 
the  donation  of  the  bonds,  receipts  and 
other  evidences  of  debt  was  of  such  a  na- 
ture as  that,  standing  b3^  itself,  it  would 
have  been  considered  an  advancement  in 
satisfaction  of  the  legacy;  are  questions 
which  need  not  be  answered  in  this  case. 
For  assuming  them  to  be  answered  in  favor 
of  the  appellant,  that  is  in  the  afiirmative, 
I  am  still  of  opinion  that,  according  to  the 
facts  found  by  the  jury,  the  case  is  in  favor 
of  the  appellee.  If  from  the  mere  fact  of 
the  donation  of  the  bonds,  receipts,  &c., 
an  intention  on  the  part  of  the  testator  to 
satisfy  the  legacy  to  Boak  would  have  been 
presumed,  certainly  the  presumption  would 
have  been  repelled  by  proof  of  a  contrary 
intention.  This  is  admitted  by  the  counsel 
for  the  appellant.  The  question  is  one  of 
intention,    on  all    the    facts   of   the    case. 

The  verdict  expressly  finds  a  contrary 
185      intention  *in  this  case.     It  finds   not 

only  the  fact  of  the  donation  of  the 
bonds,  Ac,  but  that  they  were  given  for 
the  purpose  of  discharging  Boak  from  all 
accountability  for  the  same  as  one  of  the 
legatees  in  his  future  settlement  with  the 
executor.  The  will  had  directed  that  Boak 
should  be  charged  with  the  bonds,  &c.,  in 
the  settlement  of  his  legacy.  The  estab- 
lished purpose  of  the  donation  was  to  dis- 
charge him  from  all  accountability  for  the 
bonds,  &c.,  in  such  settlement.  The  neces- 
sary consequence  is  that  he  is  entitled  to 
the  legacy  without  any  deduction  on  ac- 
count of  the  bonds,  &c. :  just  as  if  the  debt 
had  been  paid  by  Boak,  instead  of  given 
up  to  him;  or  as  if  the  testator  had  made  a 
codicil,  releasing  the  debt  and  saying  it 
was  not  to  be  deducted  in  the  settlement  of 
the  legacy.  The  testator,  by  giving  the 
legacy  subject  to  a  deduction  of  the  debt, 
did  not  deprive  himself  of  the  power  of 
afterwards  receiving  the  debt;  or  giving  it 
to  the  debtor,  by  a  donation  inter  vivos,  or 
mortis  causa,  or  by  a  codicil :  And  if  so 
received  or  given,  the  debt  would  be  dis- 
charged, that  part  of  the  will  directing  a 
deduction  of  the  debt  from  the  legacy  would 
be  revoked,  and  the  debtor  would  be  entitled 
to  the  legacy  without  such  deduction :  Un- 
less indeed  the  debt  were  given  in  satisfac- 
tion of  the  legacy ;  in  which  case  the  legacy 
itself  would  be  revoked.  I  do  not  see  how 
this  matter  can  be  made  plainer  by  argu- 
ment or  by  authority:  And  I  do  not  think 
there  can  be  any  room  for  doubt  as  to  the 
right  of  Boak  to  the  legacy  without  any 
deduction  for  the  debt  if  the  donation  to 
the  debt  was  a  valid  donation.  That  ques- 
tion I  will  now  proceed  briefly  to  consider. 
Whether  the  donation  was  valid  or  not, 
depends  upon  whether  there  was  a  sufficient 
delivery  of  possession  to  perfect  the  gift. 
All  gifts,  except  by  will,  must  be  attended 
by   delivery    of   possession    to    make    them 
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valid.     Until  such  delivery    they    an 

186  inchoate  and  revocable ;  *inrteed  men 
nullities.     The  donation  in  this  case 

as  found  by  the  jury,  was  a  donatio  morti! 
causa.  But  there  ia  no  difference  in  thi: 
respect  tir.  tween  donations  mortis  causa  ant 
inter  vl  V  ^^.  The  same  kind  of  deliverj  of 
posses-iiii  which  is  necessary  to  make  goi  " 
the  oriiL',  ',  -.  necessary  to  make  good  the  olhe 

1  Rop.r  ,.ii  LcBacies,  19;  Ewing  v.   Kwin, 

2  Lei-ti,  'J7,  341  and  344.  The  caaea  a 
conflictniL-  in  regard  to  the  donation  of  a 
debt  bv  'lie  delivery  of  a  bond,  note, 
other  iviilmce  of  the  debt.  I  deem  it 
neces^.iTi  to  review  them,  as  most  or  all  of 
them  iii.iv  be  seen  by  reference  to  1  Roper 
on  L,ec:icl.:s,  by  White,  ch.  1 ;  1  Story's  Eq. 
Jil.  S  43.-.,  note  3;  2  Id.  i  706,793  a,  and 
noles.  I'iie  distinction  taken  by  Iiord 
HardwU-k.'  in  Snell^rove  v.  Baily,  3  Atk. 
R.  214,  li.  tween  a  gift  by  delivery  of  a  bond 
and  a  nr).-;  saying  that  the  former  would 
be  BO(i:l  LIS  a  donation  mortis  causa,  hut 
not  Ihi.'  litter,  though  since  followed  in 
Bnglnnd.  has  been  repudiatedin  several  of 
the  Unit.  1  States;  in  which  it  has  been 
held  th:it  honda,  bills  of  exchange,  promis- 
sory 11 '.>t--  and  other  choses  in  action  are  all 
equally  piMper  subjecta  of  a  valid   donation 

Roper  'Ml  uegacies,  p.  16,  note  7;  4  Kent's 
Com,  4-17 :  Wright  v.  Wright,  1  Cow.  H.  598 ; 
Coriataul  v.  Schuyler,  1  Page's  R.  316; 
Bornoinan  v.  Sidlinger,  IS  Maine  R.  429; 
Wells  V.  Tucker,  3  Binn.  H.  366.  In  some 
of  the  s(:i;e8,  Masaacfausetts,  and  perhaps 
Conncrti.  lit,  for  example,  the  distinction 
taken  liv  Lord  Hardwicke  seems  to  have 
been  roi;.>.niKed.  Pariah  v.  Stone,  14  Pick. 
R.  I'JH.  hi  Virginia,  bonds,  bills,  promis- 
sory in,ii.-,  and  all  other  writings  obliga- 
tory, ;n  t  :i«signable.  and  the  assignee  may 
sue  ill  hi.,  own  name.  If  they  are  trans- 
ferred without  a  written  assignment,  the 
transferee  may  sue  at  his  own  cost,  in  the 
name  of  the  party  in  whom  is  the  legal 
title;  and  his  right  will  be  recognized  and 
protected  by  the  court  ag^ainst  the  release  or 
other  act  of  such    party.     His  remedy 

187  is  'complete  at   law,    and    he    has    no 
occasion   to  ask  the  aid  of  a  court  of 

equity.  The  principle  that  a  court  of  equity 
will  not  assist  a  volunteer  to  complete  his 
title,  which  in  England  may  defeat  a  vol- 
untary transfer  of  a  chose  in  action  not 
negotiable,  would  aeem  to  have  no  applica- 
tion in  this  state;  but  a  bill,  note,  or  other 
writing  obligatory,  ia  as  proper  a  subject 
of  a  valid  donation  as  a  bond.  Elam  v. 
Keen,  4  Leigh  333,  is  the  only  adjudication 
in  this  state  which  seems  to  have  a  partic- 
ular bearing  on  the  subject.  In  that  case, 
A  having  a  bond  in  suit,  told  E  he  might 
have  it,  and  gave  him  the  attorney's  re- 
ceipt. The  executor  of  A  received  the 
money,  and  B  brought  an  action  against  him 
for  money  had  and  received,  "The  action 
was  sustained,  though  B  had  given  no  con- 
sideration lor  the  bond ;  the  delivery  of  the 
attorney's  receipt  being  considered  a  suffi- 
cient delivery  to  complete  the  gift  of  the 
bond.     Judge  Carr  recognized  the   distinc- 


tion taken  by  Lord  Hardwicke  in  Ward  v. 
Turner,  2  Ves.  sen.  431,  between  such  a 
constructive  or  symbolical  delivery  as  was 
sutficient  to  pass  the  right  to  a  chattel 
sold,  and  put  it  at  the  risk  of  the  vendee, 
and  such  a  delivery  as  was  necessary  to 
consummate  a  gift.  But  he  said,  "there  are 
many  things  of  which  actual  manual  tradi- 
tion    cannot    be   made,  '  "    ' 


r  their 


t  the  t 


of  the  law  to  take  from 
the  owner  the  -power  of  giving  these;  it 
merely  requires  that  he  shall  do  what,  under 

sidered  equivalent  to  an  actual  delivery." 
He  then  refers  to  the  caseof  Jones  v.  Selby. 
Prec.  in  Chan.  300.  in  which  the  delivery 
of  the  key  of  a  trunk  was  held  to  be  a  suffi- 
cient delivery  to  make  a  valid  gift  of  a  tally 
of  ^500  contained  in  the  trunk;  and  also  to 
Noble  v.  Smith,  2  John.  R.  52,  in  which 
Chief  Justice  Kent  said,  "the  cases  in 
which  the  delivery  of  a  symbol  has  been 
held  sufficient  to  perfect  the  gift,  are 
those  in  which  it  was  considered 
188  'equivalent  to  actual  delivery;  as  the 
key  of  a  room,  or  of  a  ware-house, 
which  was  the  true  and  effectual  way  of 
obtaining  the  use  of  the  subject."  Judge 
Carr  considered  the  receipt  as  the  represen- 
tative of  the  bond,  which,  being  in  court, 
could  not  be  delivered;  and  that,  as  in  the 
case  of  the  key.  the  delivery  of  this  receipt 
was  the  true  and  effectual  way  of  obtaining 
the  use  of  the  subject."     These  remarks  are  j 

very  appropriate  to  the  case   under   consid- 
eration, and  the   principle  of  Elam  v.  Keen  ' 
is,  I  think,  decisive  of  this  case. 

In  the  case  of  Ewing  v.  Ewing,  2  Leigh 
333,  3  gift  of  a  bond  to  the  obligor  was 
held  to  be  invalid  for  want  of  delivery;  If 
the  bond  had  been  delivered  the  gift  would 
have  been  sustained.  This  is  obvious  from 
the  opinions  of  Judges  Carr  and  Green. 
The  former  said.  "Here  it  is  expressly 
proved  that  the  bond  never  was  delivered 
sfermade."  The  lat- 
ter said,  "In  the  case  before  us  neither  the 
bond  in  question,  nor  the  money  due  upon 
■':,  could  be  effectually  given  or  forgiven, 
r  released  to  the  obligor,  but  by  the  obli- 
ee's  canceling  or  destroying  it  with  that 
avowed  intention,  or  surrendering  it  to  the 
obligor,  or  to  some  other  for  him,  or  by 
some  instrument  in  writing  to  that  effect." 
See  also  the  case  of  Dunbar's  ex'ora  t. 
Woodcock's  ex'or.  10  Leigh  628,  decided  by 
a  Special  court  of  appeals. 

A  donation  of  a  debt  to  the  debtor  him- 
self is  entitled  to  at  least  as  much  favor  as 
1  donation  of  the  debt  to  a  third  person: 
tnd  a  delivery  of  the  evidence  of  the  debt 
8  at  least  as  valid  delivery  of  the  debt 
tself  in  the  former  as  in  the  latter  case. 
The  delivery  of  the  evidence  of  the  debt  to 
stranger  donee,  merely  enables  him  to 
obtain  possession  of  the  subject  of  the 
gift:  while  such  a  delivery  to  a  debtor 
■pso  facto  puts  him  in  possession  of 
the  subject;  or  converts  to  his  own  use  the 
possession,  which  he  had  hitherto  held  for 
f   his    creditor.     Indeed,    a  dona- 
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189  tion  of  *a  debt  to  the  debtor  him- 
self has  been  more  favored  by  courts 
of  equity  than  a  donation  to  a  stranger.  It 
is  believed  there  has  been  no  case  in  which 
a  court  of  equity  has  enforced  an  imperfect 
gift  to  a  stranger;  while  there  h&ve  been 
various  cases  in  which  that  court  has  en- 
forced an  imperfect  gift  of  a  debt  to  the 
debtor.  Some  of  these  cases  are  cited  and 
commented  upon  in  2  Story's  Eq.  Ju.  {  705 
a,  706  and  706  a;  and  "they  proceed  (says 
Story)  upon  the  distinct  ground  that  the 
transaction  was  one  exclusively  between 
the  creditor  and  the  debtor ;  and  that  tak- 
ing all  the  circumstances  together,  it  was 
clearly  the  intention  of-  the  creditor  to 
treat  the  debt  as  in  equity  forgiven  and 
released  to  the  debtor  himself.  But  cases 
of  this  sort  (he  further  says),  are  clearly 
distinguishable  from  purely  voluntary  im- 
perfect gifts  or  assignments  of  debts  or 
other  property  to  third  persons." 

I  think  there  was  a  valid  donation  of  the 
debt  in  this  case ;  and  it  follows  that  I  am  for 
affirming  the  decree. 

The  other  judges  concurred  in  the  opinion 
•f  Moncure,  J. 

Decree  affirmed. 


190    'Richardson's  Adm'r  v.  Prince  George 

Justices. 

Poindexter's  Adm'r  v.  Same. 

April  Term.  1854,  Richmond. 
I.  Jiid£ineiits— Scire  Facias-^Variance— Case  at  Bar— 

A  jadsment  is  recovered  in  the  name  of  B  H  and 
three  others.  Justices  of  P.  G.  county,  for  the  bene- 
fit of  the  marshal  of  the  Superior  court  of  chan- 
cery for  the  Willlamsburff  district.  The  defend  ant 
beins  dead,  a  scire  facias  issues  to  revive  the  judfir- 
ment,  which,  after  settinsr  out  the  plaintiffs,  and 
the  recovery  of  the  Judg^ment  for  the  benefit  of 
the  marshal,  adds,  which  marshal  was  W.  Hexj>  : 
This  is  not  a  variance. 

»,  Saaie— Saaw— Snrplusaffe  — Case  at  Bar.— In  this 
ease  the  marshal  belnff  dead,  the  scire  facias  recites 
that  it  was  awarded  at  the  instance  of  M  his  ad- 
ministrator. Tbouffh  it  miffht  have  been  more 
re^lar  for  the  scire  facias  to  recite  that  it  was 
awarded  at  the  instance  and  on  behalf  of  the 
plaintiffs  on  the  record,  yet  as  It  would  have  been 
rood  if  the  averment  at  whose  instance  it  had 
issued  had  been  wholly  omitted,  the  recital  was 
mere  surplnsaffe,  and  does  not  vitiate  the  scire 
facias. 

J.  5aaie— Sane— How  Regarded— Case  at  Bar.— Neither 
the  sdre  facias  nor  any  other  part  of  the  record, 
showinfiT  what  was  the  character  of  the  oblisration 
or  other  liability  upon  which  the  judgment  was 
rendered,  and  the  defendant's  plea  not  averring 
that  it  was  such  a  statutory  bond  as  required  that 
there  should  be  a  relator  in  any  action  brought 
upon  It,  and  that  the  relator  should  be  the  party, 
having  the  legal  riffht  to  sue.  it  must  be  resrarded 
as  a  common  law  bond  or  liability  subject  to  be 
sued  on  in  the  names  of  the  payees  without  a 
relator,  or  for  the  benefit  of  the  holder  or  any 
party  entitled  to  the  benefit  of  it :  and  whether 
W  was  marshal  or  M  was  his  administrator,  is  a 


question  in  which  defendant  has  no  Interest  :  and 
it  cannot  be  raised  by  him  by  plea  in  bar  to  the 
plaintiffs'  claim. 

4.  Same  -  Same-  Suspended  by  Injanctlon— SorploMge. 
—The  scire  facias  stated  the  Judsrment  had  been 
suspended  by  injunction.  This  was  an  unneces- 
sary allegation,  and  maybe  treated  as  surplusage: 
and  a  plea  that  the  Judgment  had  not  been  sus- 
pended by  injunction,  offered  no  bar  to  the  scirs 
facias. 

5.  Same— Same— DItaolutlon  of  Injunction— Immaterial 
laaue.— The  scire  facias  further  suted  that  the 
injunction  had  been  dissolved.  A  plea  that  the  in- 
junction had  not  been  dissolved,  is  bad,  and  an 
issue  made  up  upon  it  Is  immaterial.  Therefore, 
though  the  court  admits  improper  evidence  upon 
it,  offered  by  the  plaintiff,  it  is  not  cause  for  re- 
versing the  judgment 

191  *6,  Same— Death  of  Judgment  Creditor— Pend- 
ing Injunction.*— The  dependency  of  an  In- 
junction to  a  judgment  at  law.  will  not  prevent 
the  revival  of  the  judgment  upon  the  death  of 
either  the  plaintiff  or  defendant :  and  the  injunc- 
tion operates  upon  the  judgment  on  the  scire  facias, 
to  restrain  and  prohibit  the  Issue  of  execuUon 
thereon. 

These  two  cases  are  precisely  the  same 
except  in  the  names  of  the  defendants  be- 
low, who  are  the  appellants.  The  state- 
ment of  one  is  therefore  the  statement  of 
the  other. 

In  April  1847  a  scire  facias  was  issued 
from  the  clerk's  office  of  the  Circuit  court 
of  the  county  of  New  Kent,  which  recited, 
that  whereas  Benjamin  Harrison,  Thomas 
Cock,  Nathaniel  Colly  and  William  Baird, 
justices  of  Prince  George  county,  who  sue 
for  the  benefit  and  at  the  cost  of  the  mar- 
shal of  the  Superior  court  of  chancery  for 
the  Williamsburg  district,  which  marshal* 
was  Charles  L,,  Wingfield,  at  a  Superior 
court  of  law  begun  and  held  for  New  Kent 
county  on  Monday  the  4th  of  October  1830, 
by  the  judgment  of  said  court  recovered 
against  Holt  Richardson  and  John  L.  Poin- 
dexter,  on  a  motion  for  a  judgment  and 
award  of  execution  upon  a  bond  given  for 
the  forthcoming  and  delivery  of  property 
on  the  day  and  at  the  place  of  sale,  taken 
by  virtue  of  the  plaintiflF'a  execution  sued 
out  of  said  court  against  the  goods  and 
chattels  of  the  defendant  Richardson  and 
one  Thomas  H.  Terrell  and  John  H.  Chris- 
tian, the  sum  of  eight  hundred  and  thirty- 
four  dollars  and  forty-two  cents,  the  penalty 
of  said  bond,  and  their  costs  by  them  in 
that  behalf  expended.  But  the  said  judg- 
ment was  to  be  discharged  by  the  payment 
of  four  hundred  and  sixteen  dollars  and 
twenty-one  cents,  with  interest  thereon, 
to  be  computed  after  the  rate  of  six  per 
cent,  per  annum,  from  the  6th  day  of  Sep- 
tember 1830  till  paid  and  the  costs,  one  dollar 
and  eightj--six   cents.     Whereof,   &c.     And 

'Judgments— Scire  Facias— Pending  Injanctlon.-m 

Hutsonpiller  V.  Stover.  ISGratt.  592,  it  Is  said  that 
the  pendencv  of  an  injunction  to  a  judsrment  does 
not  prevent  the  suing  out  of  a  scire  facias.  Citing 
Richardson  v.  Prince  George  Justices,  11  Gratt.  190. 

See  monographic  fw)^<  on  ''Injunctions"  appended 
to  Claytor  v.  Anthony,  15  Gratt.  518. 
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whereas   a   certain    Charles    "C.     Wingfield 
was   the   said  marshal,  and  since  the 

192  rendition  of  the  judgment  *aforesaid, 
the  execution  of  which  has  been  sus- 
pended by  an  injunction  obtained  by  the 
said  Holt  Richardson,  the  said  Charles  L. 
Wingfield  and  the  said  defendants  Holt 
Richardson  and  John  X^.  Poindexter  have 
all  departed  this  life,  the  said  Richardson 
having  died  intestate  as  it  is  said;  and 
administration  on  the  estate  of  the  said 
Charles  L/.  Wingfield  has  been  in  due  form 
of  law  granted  to  P.  P.  Mayo ;  and  admin- 
istration of  the  said  Holt  Richardson  has 
been  in  due  form  of  law  granted  to  The- 
ophilus  A.  Lacy,  as  we  have  been  informed. 
And  now  in  behalf  of  the  said  P.  P.  Mayo, 
administrator  as  aforesaid  of  the  said 
Charles  L/.  Wingfield,  it  is  said  that  al- 
though judgment  be  given  as  aforesaid, 
and  the  injunction  granted  staying  the 
execution  of  said  judgment  has  been  dis- 
solved, yet  execution  of  the  debt,  interest 
and  costs  still  remain  to  be  made.  There- 
fore, at  the  instance  of  the  said  P.  P. 
Mayo,  administrator  of  the  said  Charles  L. 
Wingfield,  we  command  you,  that  j'ou  make 
known  to  the  said  Theophilus  A.  Lacy,  ad- 
ministrator of  the  said  Holt  Richardson, 
that  he  be  at  the  clerk's  ofifice,  &c.,  on  the 
first  Monday  in  August  next,  to  show 
cause,  if  any  he  can,  ^hy  the  said  P.  P. 
Mayo,  administrator  of  the  said  Charles  h. 
Wingfield,  ought  not  to  have  execution 
against  him  the  said  Theophilus  A.  Ivacy, 
administrator  of  Holt  Richardson,  of  the 
debt,  interest  and  costs  aforesaid,  according 
to  the  judgment  aforesaid. 

The  scire  facias  having  been  returned 
executed,  the  defendant  appeared  and  de- 
murred to  it,  and  moved  to  quash  it ;  and 
also  tendered  five  pleas:  1st.  Nul  tiel record. 
2d.  That  P.  P.  Mayo  was  not  the  adminis- 
trator of  Wingfield.  3d.  That  the  execution 
of  the  judgment  in  the  scire  facias  men- 
tioned was  not  suspended  by  injunction. 
4th.  That  at  the  time  of  the  rendition  of 
said  judgment,  Charles  Iv.  Wingfield  was 
not  the  marshal  of  the  Superior  court  of 
chancery   for   the   Williamsburg   dis- 

193  trict.     5th.  That   the    injunction    *in 
the  scire  facias  mentioned,  by   which 

the  said  judgment  was  enjoined,  had  not 
been  dissolved. 

The  court  overruled  the  demurrer,  and 
refused  to  quash  the  scire  facias,  and  on 
the  motion  of  the  plaintiffs,  excluded  the 
second,  third  and  fourth  pleas  tendered  by 
the  defendant,  but  admitted  the  first  and 
fifth.  And  the  defendant  excepted.  There 
was  a  general  replication  to  the  first  plea, 
and  issue ;  and  the  plaintiffs  replied  to  the 
fifth  plea,  that  the  said  injunction  had 
been  dissolved ;  and  this  the3''  were  ready 
to  verify  by  the  record.  And  the  defendant 
took  issue  on  the  replication. 

On  the  trial  of  the  issue  joined  on  the 
first  plea,  the  plaintiffs  introduced  the  judg- 
ment and  award  of  execution ;  and  the  de- 
fendant objected  to  the  introduction  of  this 
evidence,  without  the  production  also  to  the 
court  of  the  forthcoming  bond  on  which  the 


judgment  and  award  of  execution  were 
awarded ;  also  the  execution  on  which  the 
forthcoming  bond  was  taken,  and  the 
whole  record  of  the  suit  out  of  which  these 
had  their  origin.  But  the  court  overruled 
the  objection,  and  gave  judgment  on  that 
issue  for  the  plaintiffs. 

Upon  the  trial  of  the  issue  on  the  replica- 
tion to  the  fifth  plea,  the  plaintiffs  moved 
the  court  to  try  it  without  the  intervention 
of  a  jury;  to  which  the  defendant  objected. 
But  the  court  overruled  the  objection,  and 
determined  to  try  the  issue  without  a  jury. 
The  plaintiff  then  offered  in  evidence  a 
part  of  a  record  of  a  chancery  suit  lately 
pending  in  the  Circuit  court  of  New  Kent. 
This  was  the  proceedings  in  cause  which 
had  been  commenced  in  the  Chancery  court 
of  Williamsburg,  but  was  afterwards  trans- 
ferred to  the  Circuit  court  of  New  Kent. 
The  part  of  the  record  filed  commenced 
with  an  amended  and  supplemental  bill 
filed  by  Holt  Richardson  in  a  suit  which  he 
had  instituted  in  that  court,  as  administra- 
tor of  John  Forth  against  William  Sprag- 
gins  and  Polly  his  wife;  and  the 
194  ^object  of  this  supplemental  bill  was 
to  enjoin  proceedings  upon  a  judg- 
ment recovered  against  him  on  a  forthcom- 
ing bond  in  the  Circuit  court  of  New  Kent. 
But  the  part  of  the  record  nowhere  shows 
who  were  the  plaintiffs,  or  what  was  the 
amount  of  the  judgment.  This  injunction 
was  granted,  and  was  a.fterwards  dissolved. 
Upon  this  evidence  the  court  gave  a  judg- 
ment for  the  plaintiffs  on  this  issue.  And 
the  defendant  excepted  to  the  opinion  of  the 
court  overruling  his  objections  to  the  evi- 
dence upon  the  issues  upon  the  iirst  and 
fifth  pleas,  and  also  to  the  opinion  of  the 
court  overruling  his  objection  to  the  trial 
of  the  last  issue  by  the  court  without  a 
jury:  And  applied  to  this  court  for  a  super- 
sedeas, which  was  allowed. 

Lyons,  for  the  appellant. 
Steger,  for  the  appellees. 

IvBE,  J.  It  is  no  doubt  true  that  if  a 
scire  facias  for  the  purpose  of  reviving  a 
judgment,  be  found  to  vary  in  a  material 
matter  from  the  judgment  in  the  description 
which  it  undertakes  to  give  of  it,  advantage 
may  be  taken  of  it  in  the  proper  mode,  and 
the  variance  ^ill  prove  fatal.  But  waiv- 
ing the  question  whether  a  proper  mode  of 
making  such  an  objection  could  be  by  a 
general  denrurrer  or  motion  to  quash,  I  am 
of  opinion  that  no  such  variance  appears 
in  the  present  case.  It  is  true  the  judg- 
ment was  in  the  names  of  four  persons 
described  as  justices  of  Prince  George 
county,  suing  for  the  benefit  of  the  marshal 
of  the  District  court  of  chancery  held  at 
Williamsburg,  without  giving  his  name, 
while  the  scire  facias  avers  that  his  name 
was  Charles  L.  Wingfield.  But  this  is  no 
variance.  It  is  intended  to  furnish  an 
additional  means  of  identification  of  the 
person  for  whose  benefit  the  judgment  had 
been  rendered,  and  to  show  the  right  of  the 
party     at    whose      instance     the      present 
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195  proceeding    *was     taken.     It    is    an 
averment  in  nowise  repugnant  to,  but 

strictly  consistent  with,  all  the  terms  of  the 
judgment,  while  the  names,  sums,  dates  and 
other  elements  of  description,  which  the 
judgment  affords,  are  found  accurately  given 
in  the  scire  facias.  The  objection  that 
the  scire  facias  recites  it  was  awarded  at 
the  instance  of  P.  P.  Mayo,  administrator 
of  Charles  L.  Wingfield,  instead  of  Benja- 
min Harrison,  and  the  other  three  parties 
who  are  the  plaintiffs  on  the  record,  is  one 
rather  of  form  than  of  substance.  It  might 
have  been  more  regular  for  the  scire  facias 
to  recite  that  it  was  awarded  at  the  instance 
and  on  behalf  of  the  plaintiffs  on  the  record, 
but  as  it  would  ha^'e  been  good  if  the  aver- 
ment at  whose  instance  it  had  issued  had 
t>een  wholly  omitted,  I  regard  it  as  mere 
surplusage,  and  not  serving  to  vitiate;  and 
the  rather  because  the  requirement  of  the 
process  is  that  the  defendant  shall  show,  if 
anything  he  can,  why  execution  should  not 
be  awarded  against  him  ** according  to  the 
judgment  aforesaid,"  thus  contemplating 
conformity  to  the  judgment  in  the  manner 
of  the  process  sought,  while  it  recognizes 
the  right  of  the  party  for  whose  benefit  it 
was  designed  to  be  taken.  I  think  the  de- 
murrer and  motion  to  quash  were  properly 
overruled. 

It  does  not  appear  from  the  scire  facias, 
or  in  any  other  part  of  the  record,  what 
was  the  character  of  the  obligation  or  other 
liability  upon  which  the  original  judgment 
was  rendered.  It  may  have  been  a  statutory 
bond,  made  payable  to  the  plaintiffs  in  their 
official  character,  or  though  payable  to  them 
in  such  character,  it  may  not  have  been  a 
statutory  bond,  though  good  as  a  common 
law  obligation ;  or  it  may  have  been  a  bond 
or  other  contract,  payable  to  the  plaintiffs, 
in  their  individual  character,  the  words 
justices  of  Prince  George  county  being 
added  as  "designatio  personarum."  Nor 
do  the  defendants'  pleas,  or  any  of  them, 
allege  that  it   was    such   a    statutory 

196  bond  as   required   that  *there    should 
be  a   relator   in   any   action    brought 

upon  it,  and  that  the  relator  should  be  the 
party  having  the  legal  right  to  sue.  In  the 
absence  of  any  such  information  as  to 
the  character  of  the  obligation,  and  of  any 
averment  that  it  was  of  the  nature  above 
indicated,  we  must  regard  it  as  a  common 
law  bond  or  liability,  subject  to  be  sued  on 
in  the  name  of  the  payees,  without  any 
relator,  or  for  the  benefit  of  any  party  who 
may  be  the  holder,  or  lawfully  entitled  to 
the  benefit  of  it.  Thus  the  questions 
whether  Wingfield  was  marshal  and  whether 
Mayo  was  his  administrator,  are  questions 
between  the  latter  and  the  plaintiffs  on  the 
record,  with  which  the  defendant  has  no 
concern,  because  the  demand  being  treated 
as  a  common  law  and  not  a  statutory  liabil- 
ity, and  the  proceeding  being  to  revive  a 
judgment  on  such  a  liability  in  the  name  of 
the  payees,  a  judgment  upon  this  scire 
facias  for  whose  use  soever,  will  be  a  com- 
plete bar  in  favor  of  the  defendant  to  any 
future    action.     At  most,    if  the  defendant 


desired  to  call  in  question  the  right  of  Mayo 
to  use  the  names  of  the  original  parties, 
and  to  prosecute  the  scire  facias  for  his  own 
benefit,  the  proper  mode  was  to  apply  to  the 
court  for  its  summary  interference  by  rule« 
Howard  v.  Rawson,  2  Leigh,  733,  and  au- 
thorities cited  in  the  opinion  of  Judge 
Summers.  He  could  not  make  such  mat>^er 
the  subject  of  a  plea  in  bar  to  the  plaintiff's 
action.  I  think  the  pleas  that  Wingfield 
was  not  marshal,  and  that  Mayo  was  not 
his  administrator,  tendered  immaterial 
issues,  and  were  properly  rejected  b3'  the 
court. 

The  plea  that  the  judgment  had  not  been 
suspended  by  an  injunction,  offered  no  bar 
to  the  scire  facias.  It  but  served  to  point 
to  another  matter  which  might  be  made  the 
subject  of  a  plea  in  bar,  and  which,  if  not 
successfully  answered,  would  defeat  the 
action.  It  is  true  the  scire  facias  does  al- 
lege that  execution  of  the  judgment  had 
been  suspended  by  an  injunction  ;  but 

197  *this  allegation  was  unnecessary,  and 
may  be  treated   as   surplusage ;  and  a 

naked  traverse  of  such  a  matter  offers  no 
sufficient  defence  to  the  action.  If  the  de- 
fendant desired  to  set  up  the  statute  of 
limitations  in  his  defence,  it  was  his  duty 
to  plead  it  distinctly  and  directlj- :  He  could 
not  be  entitled  to  the  benefit  of  it  upon  a 
collateral  issue.  If  the  plea  were  strictly 
true  and  there  never  had  been  an  injunc- 
tion, it  does  not  follow  that  the  judgment 
could  not  be  revived.  And  if  the  defendant 
had  pleaded  the  statute  of  limitations,  the 
plaintiffs  might  have  replied  some  matter 
(other  than  the  pendency  of  the  injunction) 
which  might  serve  to  take  the  case  out  of 
its  operation,  but  of  the  benefit  of  which, 
upon  the  issue  tendered,  they  might-  be 
deprived.  I  think,  therefore,  this  plea  also 
was  properly  rejected  by  the  court. 

The  fifth  plea  tendered  by  the  defendant 
(that  the  injunction  had  not  been  dissolved) 
was  received  by  the  court,  and  an  issue 
made  up  upon  it.  And  if  this  could  be 
regarded  as  a  good  plea,  or  the  issue  joined 
upon  it  as  material,  it  might  admit  of 
question  whether  the  court  did  not  err  in 
admitting  the  imperfect  and  incomplete 
record  offered  by  the  plaintiff  in  evidence, 
in  support  of  the  issue  upon  his  part.  For 
although,  as  has  been  decided  by  this  court 
in  the  cases  of  White  v.  Claj-'s  ex'ors,  7 
Leigh  68,  and  Wynn  v.  Harman,  5  Gratt. 
157,  a  decree  or  other  extract  from  the 
record  may  be  given  in  evidence  without 
the  production  of  the  whole  record,  yet 
from  the  case  of  Masters  v.  Vamer'sex'ors, 
S  Gratt.  168,  we  learn  that  this  is  to  be  so 
understood  where  the  decree  or  extract  so 
offered  itself  satisfactorily  establishes  the 
fact  it  is  offered  to  prove.  And  in  this 
case  the  portion  of  the  record  offered  by  the 
plaintiff  was  scarcely  sufficient  to  identify 
the  judgment  the  injunction  to  which  was 
thereby  dissolved,  as  that  upon  which  the 
scire  facias  in  question  had  been  sued 

198  out.     But  I  do    not  regard  *the    plea 
as  a   good   bar,    nor  the   issue  joined 

upon  it  as  material.     I  can  perceive  no  good 
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reason  why  a  party  plaintiff,  whose  judg- 
ment has  been  enjoined,  may  not  be  per- 
mitted, upon  the  death  of  the  defendant 
pending"  the  injunction,  to  revive  it  against 
his  personal  representative.  Such  a  pro- 
ceedinpf  can  be  no  breach  of  the  injunction, 
the  object  of  which  is  to  restrain  the  party 
from  enforcing  the  judgment  by  execution, 
and  reaping  its  fruits,  until  the  matters  of 
equity  alleged  can  be  heard  and  considered. 
All  that  the  court  of  chancery  intends  to 
restrain  is  execution.  The  plaintiff  may 
proceed  so  far  as  to  be  able  to  take  out  ex- 
ecution the  instant  the  injunction  is  dis- 
solved. 1  Eden  on  Injunct.  97.  Now, 
where  the  defendant  dies  after  the  injunc- 
tion, unless  the  plaintiff  can  go  on  and  re- 
vive against  his  representative,  he  will  not 
be  in  a  situation,  upon  the  dissolution  of 
the  injunction,  to  issue  his  execution,  but 
must  then  be  delayed  till  he  can  sue  out  his 
scire  facias  and  obtain  the  order  of  revival ; 
and  thus,  by  the  supervening  death  of  the 
defendant,  he  is  placed  in  a  worse  condi- 
tion than  when  the  injunction  was  allowed; 
while,  if  he  is  allowed  to  go  on  and  revive 
his  judgment,  notwithstanding  the  injunc- 
tion, he  is  merely  reinstating  himself  to  the 
right  which  he  then  had  of  issuing  his  ex- 
ecution as  soon  as  the  injunction  is 
dissolved.  In  fact,  the  right  to  sue  out  ex- 
ecution upon  its  dissolution,  is  the  very 
condition  of  an  injunction  to  a  judgment; 
and  if  the  judgment  creditor  die  pending 
the  injunction,  the  court  of  chancery  will 
in  a  summary  way  impose  it  as  a  condition 
on  the  complainant  to  consent  to  revive  at 
law,  under  the  penalty  of  having  his  in- 
junction dissolved  if  he  refuse.  Medley  v. 
Pannill,  1  Rob.  R.  63.  And  there  can  be 
no  'conceivable  difference  in  this  respect 
whether  the  necessity  for  the  revival  is 
occasioned  by  the  death  of  the  judgment 
creditor  or  the  judgment  debtor.  The 
199  inconvenience  to  be  remedied  *is  pre- 
cisely the  same  in  both  cases:  and 
what  the  court  of  chancery  would  itself 
enforce  in  a  summary  way  by  a  rule,  it 
surely  would  not  regard  as  a  breach  of  the 
injunction  when  sought  to  be  accomplished 
by  the  ordinary  process  of  law.  The  judg- 
ment creditor  must  take  care  to  stop  with 
the  order  reviving  his  judgment.  Thus  far 
may  he  go  but  no  farther;  and  the  judgment 
of  the  court  upon  the  scire  facias  is  to  be 
regarded  as  in  strict  subordination  to  the 
injunction  to  the  original  judgment  of 
which  it  is  the  mere  continuation. 

I  regard  this  as  the  reasonable  and  sound 
doctrine  upon  this  subject;  and  I  have  seen 
no  case  which  should  be  considered  as  dis- 
alEIirming  it.  It  is  true  Judge  Baldwin,  in 
delivering  his  opinion  in  the  case  of  Smith's 
adm*r  v.  Charlton's  adm'r,  7  Gratt.  425, 
466,  intimates  that  pending  a  writ  of  er- 
ror oc  injunction  or  cessat,  an  action  of 
debt  or  scire  facias  cannot  be  brought  upon 
the  judgment.  He  cites  no  authority  for 
the  proposition,  and  so  far  as  it  respects  the 
injunction,  it  is  an  intimation  thrown  out 
arguendo  and  b^'  way  of  illustration.  He 
probably  did  not  advert  to  the  distinction 
between  the  nature  and  effect  of  an  injunc- 


tion and  that  of  a  writ  of  error  or  cessat 
At  all  events  it  was  a  point  not  at  all  ma- 
terial to  the  decision  in  that  case,  and  the 
remark  of  the  judge  as  it  respects  the  in- 
junction, must  be  regarded  as  obiter  merely. 
On  the  other  hand,  there  are  several  cases 
to  be  found  in  the  English  chancery,  from 
which  the  right  to  revive  a  judgment  by 
scire  facias  upon  the  death  of  the  judgment 
debtor  pending  an  injunction  may  be  fairly 
deduced.  Thus,  where  there  is  an  interlocu- 
tory judgment,  as  by  default  or  upon  de- 
murrer, and  an  injunction  is  allowed,  the 
plaintiff  may,  notwithstanding,  go  on  and 
ascertain  his  damages.  Morrice  v.  Hankey, 
3  P.  Wms.  146.  So  where  the  defendant  at 
law  had  put  in    a   frivolous    plea,    to 

200  which    the   plaintiff  demurred,    *and 
there  was  an  injunction  allowed;  and 

pending  the  injunction,  the  plaintiff  went 
on  and  obtained  judgment,  it  was  held  by 
L/ord  Macclesfield  that  this  was  no  breach 
of  the  injunction.  Sidney  v.  Hetherington, 
3  P.  Wms.  147  n.  So  where  there  had  been 
an  award  made  under  a  reference  which  had 
been  made  a  rule  of  court,  and  an  injunc- 
tion was  allowed,  it  was  held  by  Lord 
Roslyn  that  the  party  might  go  on  at  law, 
take  his  rule  to  show  cause  why  an  attach- 
ment should  not  go  for  performance  of  the 
award,  and  proceed  to  make  his  rule  abso- 
lute without  being  guilty  of  any  breach  of 
the  injunction,  provided  he  did  not  execute 
the  attachment.  Franco  v.  Franco,  2  Cox 
R.  420.  And  in  a  case  where  there  was 
judgment  against  a  defendant  as  executor 
quando  acciderint,  an  injunction  was  al- 
lowed, the  plaintiff  at  law  pending  the  in- 
junction, took  out  a  scire  facias  to  enquire 
after  assets:  this  was  held  by  L/ord  King 
to  be  no  breach  of  the  injunction,  being 
only  a  continuation  of  the  old  action  on 
the  same  record.  Morrice  v.  Hankey,  3  P. 
Wms.  146.  In  all  these  cases  the  object  of 
the  party  was  simply  to  place  himself  in  a 
condition  to  sue  out  execution  as  soon  as 
the  injunction  should  be  dissolved:  and 
such  is  the  purpose  for  which  a  party  may 
well  be  permitted  to  revive  his  judgment 
where  the  defendant  has  died  pending  the 
injunction. 

It  is  objected  that  the  judgment  on  the 
scire  facias,  awarding  execution,  is  in  favor 
of  Mayo,  administrator  of  Wingfield,  when 
it  should  have  been  in  favor  of  Harrison 
and  the  other  plaintiffs  on  the  record.  It 
might  have  been  more  regular  that  it 
should  have  been  in  terms  in  favor  of  the 
latter,  for  the  use  and  benefit  of  Mayo, 
administrator,  &c. ;  but  as  the  judgment  is 
to  be  understood  with  reference  to  the  scire 
facias  on  which  it  is  founded ;  and  as 
that  goes  for  award  of  execution  according 
to  the  original  judgment,  it  may  be 
regarded    as  in    effect    an    award    of 

201  *execution  to  be  sued  out  in  their 
names  for  the  use  of  Mayo  administra- 
tor of  Wingfield,  according  to  the  sugges- 
tions contained  in  the  scire  facias.  The 
objection  goes  rather  to  form  than  to  sub- 
stance, and  does  not  call  for  a  more  grave 
consideration. 

I  am  of  opinion  to  affirm  the  judgment. 
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The  case  of  Poindcxter's  ex'or  v.  Wing- 
field's  adm'r  is  in  all  respects  similar  to 
the  foregoing-,  being  a  proceeding  to  revive 
the  judgment  against  the  representative 
of  the  other  defendant  Poindexter,  who  had 
also  died  after  the  injunction.  The  same 
defence  was  made  and  the  questions  arising 
in  this  case  are  precsel3''  the  same  as  those 
in  the  former. 

I  am  of  opinion  that  this  judgment  also 
should  be  affirmed. 

ALrLrEN,  MONCURE  and  SAMUET^S, 
Js.,  concurred  in  the  opinion  of  Lee,  J. 

DANIEL,  J.,  dissented.  He  thought  the 
fifth  plea  of  the  pendency  of  the  injunction 
a  good  plea ;  and  that  the  proof  admitted 
by  the  Circuit  court  of  its  dissolution  was 
not  sufficient. 

Judgment  affirmed. 
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■.  Frmud  of  Decedent— Action  m%9\vaX  PersonsI  Repre- 
sentative.'*—An  action  on  the  case  for  fraud  in  sell- 
iDsr  to  the  plaintiff  an  ansound  slave,  which  he 
was  Indnced  to  parchase  by  means  of  a  false  and 
frandalent  warranty  of  soundness;  or  by  jneans 
of  a  frandalent  concealment  of  the  unsoundness 
of  the  slaye,  cannot  be  maintained  against  the 
personal  representative  of  the  vendor. 

a.  5nnie—5«mo— Judgment  for  Plalntllf— Jeofails.— In 
such  an  action  airainst  the  personal  representa- 
tive of  the  vendor  thousrh  there  is  a  judgment  in 
favor  of  the  plaintiff,  the  error  will  not  be  cured 
by  the  statute  of  leofatls.    1  Rev.  Code  of  1819,  ch. 

128.  S  103,  P-  511. 
J.  Same— SaoM— Verdict  for  Plaintiff— Judicnientt— In 

such  a  case,  though  there  is  a  verdict  for  the 

plaintiff.  Judflrment  should  be  rendered  for  the 

defendant,  notwithstanding  the  verdict. 

4.  5tatiite  of  Jeofails— When  Action  Misconceived  in 

of  Statute.— An  action  is  misconceived  in  the 


•Torts— Sarvlval  of  Action.— In  Lee  v.  Hill.  87  Va. 
101.  12  S.  £.  Rep.  1052.  the  principal  case  was  dis- 
approved. In  that  case,  the  true  rule  as  to  the  sur- 
rival  of  tort  action  was  said  to  be  as  follows  :  Where 
the  cause  of  l(;jLion  is  a  tort  unconnected  with  con- 
tract, and  affects  the  person  only,  and  not  the  estate, 
such,  for  instance,  as  assault,  libel,  slander  and  the 
like,  the  action  dies  with  the  person  ;  but.  where 
the  action  is  founded  on  contract,  it  is  virtually  tx 
contractu,  although  nominally  in  tort,  and.  in  such 
case,  the  action  survives. 

tJodsment  Non  Obstante  Veredicto.— In  Duval  v. 
Malone,  H  Gratt.  27,  it  was  said  :  "The  court  of  its 
own  motion,  even  after  verdict,  may  disregard  the 
finding  of  immaterial  facts ;  and  in  a  proper  case 
judgment  may  be  rendered  non  obstante  veredicto; 
or,  if  the  case  be  not  in  a  condition  to  warrant  a 
judgment,  a  repleader  may  be  awarded.  1  Rob. 
Prac  (Old  Ed.)  222;  Beale's  Adm*r  v.  Botetourt  Jus- 
tices, 10  Gratt.  278  :  Boyles'  Adm'r  v.  Ooerby,  11  Oratt. 
209.  and  the  cases  there  cited." 

See  also,  the  principal  case  cited  on  this  point  in 
Davis  V.  Com..  13  Gratt.  151 :  Mason  v.  Bridge  Co.,  28 
W.  Va.  658.  both  cases  also  citing  Ross  v.  Milne,  12 
Leigh  201. 


sense  of  the  statute,  only  in  a  case  wherein  upon 
the  trial  the  proofs  show  a  cause  of  action  n\  to  be 
asserted  in  a  form  different  from  that  adopted. 
Thedefendant  is  held  liable  upon  proof  showing 
a  liability:  and  if  no  objection  is  made  to  the  form 
of  the  action  until  after  verdict,  the  defect  is 
cured  thereby. 

5-  Same— Interpretation  of.— To  hold  a  defendant 
liable  upon  a  cause  of  action  not  asserted,  is  going 
to  the  utmost  verge  of  the  law,  even  where  soch 
cause  of  action  is  proved.  But  to  hold  him  liable 
for  such  cause  when  not  proved,  or  proved  by 
evidence  not  admissible  if  the  suit  had  been 
brought  for  that  cause,  is  going  beyond  the  letter 
and  spirit  of  the  law. 

6.  Practice  at  Common  Law  -No  Cause  of  Action  Set 
Forth-BHect  of  Statute  of  Jeofails.)  The  statute, 
though  it  will  aid  defects  whether  of  form  or  sub- 
stance in  pleading,  wbere  a  portion  of  the  matter 
pleaded  is  appropriate,  does  not  apply  to  cases  in 
which  the  matter  pleaded  is.  in  all  its  parts, 
merely  nugatory,  setting  forth  no  cause  of  artion 
or  no  ground  of  defence. 

This  was  an  action  on  the  case  in  the  Cir- 
cuit court  of  Patrick  county,  brought  by 
Allen  S.  Overby  against  the  administrator 
of  William  Boyle  deceased.  The  declara- 
tion contained  two  counts.  The  first  set 
out  that  the  plaintiff  bargained  with  Boyles 
in  his  life  time,  to  buy  of  Boyles  a  negro 
girl  slave,  and  that  Boyles,  by  falsely 
warranting  and  representing  the  said 
203  negro  *to  be  sound,  falsely  and  fraud- 
ulently induced  the  plaintiff  to  buy, 
and  that  he  did  buy  of  the  said  Boyles  the 
said  negro  for,  &c. ;  whereas   the   said    ne- 

|No  Cause  of  Action—  Effect  of  Statute  of  Jeofails.  - 

In  Robrecht  v.  Marling,  29  W.  Va.  774,  2  S.  £.  Rep. 
831,  it  is  said  :  "If  there  had  been  no  legal  cause  of 
action  in  the  declaration  alleged,  and  no  demurrer 
to  the  declaration,  and  evidence  taken  to  support 
such  declaration  and  verdict  and  judgment  ren- 
dered, upon  writ  of  error  to  such  a  judgment  it  has 
often  been  held  that,  notwithstanding  our  strong 
statute  of  jeofails,  the  judgment  and  verdict  would 
be  set  aside,  and  judgment  entered  in  the  appellate 
court  for  the  defendant  non  obstante  veredicto. 
Mason  v.  Farmers'  Bank,  12 Leigh  84  ;  Davis  v.  Com., 
18  Gratt  130 :  Ross  v.  Milne,  12  Leigh  2(M  ;  Bovlte  r. 
Overby,  11  Oratt.  202;  HoUiday's  Ex'rs  v.  Myers,  II  W. 
Va.  276." 

See  principal  case  also  cited  for  this  proposition 
in  Roanoke,  etc..  Co.  v.  Kam,  80  Va,  B95 ;  Vonu  v. 
Campbell,  87  W.  Va.  871,  17  S.  E.  Rep.  198.  In  this 
last  case.  It  was  said  :  "Where  a  declaration  states 
a  case  Im perfectly,  the  statute  (of  jeofails),  after 
judgment  without  objection  to  the  defect,  intends 
to  cure  it :  but  not  where  the  declaration  states  no 
case  at  all.  The  opinions  of  Judge  Lkb  in  Kennalrd 
V.  Jones,  9  Gratt,  at  page  189,  and  in  Hitchcox  v. 
Rawson.  14  Gratt,  at  page  5H8,  and  of  Judge  Mom  uhe 
in  Boyles  v.  Overby,  11  Oratt.  '202,  in  their  construction 
of  the  statute,  are  to  same  effect.  See  Land  Co.  v. 
Karn,  80  Va.  589,  BUS."  For  other  ca.ses  where  the 
statute  of  jeofails  was  held  inapplicable  because  no 
cause  of  action  was  stated,  see  Ross  v.  Milne.  13 
Leigh,  204,  37  Am.  Dec.  646  ;  Mason  v.  Bank,  12Lei(rh 
84. 

See  the  principal  case  distinguished  in  Spengler  v. 
Davy,  15  Gratt.  397.  308  ;  Holliday  v.  Myers,  11  W.  Va. 
287.  289,  290,  291. 
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gro,  at  the  time  of  said  warranty  and  sale, 
was  not  sound,  &c.  The  second  count  set 
out  that  the  plaintiff  was  induced  by  Boyles 
to  buy  the  said  slave,  by  falsely,  deceitfully 
and  fraudulently  suppressing  and  conceal- 
ing from  the  plaintiff  the  fact  that  the  slave 
at  the  time  of  the  sale  labored  under  an 
incurable  disease  called  consumption,  which 
said  unsoundness  was  well  known  to  said 
Boyles. 

Whilst  the  case  was  pending  the  adminis- 
trator of  Boyles  was  removed  from  his  office, 
and  administration  de  bonis  non  was 
granted  to  Clark  Penn ;  and  on  his  motion, 
he  was  admitted  a  part3'^  defendant. 

On  the  trial  of  the  cause  there  was  a  ver- 
dict for  the  plaintiff  for  two  hundred  and 
eighty-six  dollars  and  fifty  cents,  upon 
which  the  court  rendered  a  personal  judg- 
ment against  Penn :  And  he  thereupon  ap- 
plied to  this  court  for  a  supersedeas,  which 
was  awarded. 

Grattan,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

SAMUEIvS,  J.  The  plaintiff's  cause  of 
action  is  set  forth  in  a  declaration  of  two 
counts. 

In  the  first  count  he  alleges  a  deceit  by 
Boyles  the  intestate,  in  the  sale  of  a  dis- 
eased slave;  and  alleges  that  the  plaintiff 
was  induced  to  purchase  by  means  of  a  false 
and  fraudulent  warranty  of  soundness. 

In  the  second  count  he  alleges  a  deceit  in 
the  sale  of  an  unsound  slave  by  Boyles  the 
intestate,  by  means  of  a  fraudulent  con- 
cealment of  the  unsoundness  of  the  slave. 
There  is  nothing  in  the  record  to  show 
upon  what  proof  the  verdict  was   rendered. 

These  causes  of  action,  and  each  of  them, 
died  with  the  vendor  Boyles;  if  suit 
204  thereon  had  been  brought  *in  his  life 
time,  it  must  have  abated  by  his  death. 
The  suit  brought  against  his  administrator, 
and  revived  against  the  administrator  de 
bonis  non,  was  for  causes  of  action  no 
longer  in  existence.  This  appears  from 
the  plaintiff's  own  showing;  and  judgment 
should  have  been  rendered  for  the  defendant, 
notwithstanding  the  verdict,  unless  the 
statute  of  jeofails,  1  Rev.  Code,  ch.  128,  { 
103,  p.  511,  may  require  a  different  judg- 
ment. 

It  is  obvious  to  remark  that  notwithstand- 
ing the  comprehensive  terms  of  the  statute, 
it  was  not  thereby  intended  to  cure  all  cases 
occurring  before  verdict:  If  such  had  been 
the  purpose  of  the  legislature,  a  simple  and 
direct  enactment  to  that  end  would  have 
been  the  mode  adopted.  Instead  of  this, 
an  enumeration  is  given  of  particular  errors, 
which,  after  verdict,  shall  not  be  relied  on 
to  stay  or  reverse  the  judgment;  amongst 
them  are  these :  ** Any  mistake  or  miscon- 
ception of  the  form  of  action ;"  or  **any 
other  defect  whatsoever  in  the  declaration 
or  pleading,  whether  of  form  or  substance, 
which  might  have  been  taken  advantage  of 
by  demurrer,  and  which  shall  not  have  been 
so  taken  advantage  of." 

In  the  enquiry  whether  either  of  these 
clauses  of  the  statute  includes  the  case  be- 


fore us,  we  may  discard  the  second  count 
of  the  declaration;  that  is  clearly  beyond 
the  reach  of  help  from  the  statute.  The 
first  count,  in  alleging  the  fraud,  sets  forth 
that  it  was  perpetrated  by  means  of  a 
false  warranty ;  and  it  has  been  suggested 
that  this  action  on  the  case  in  form  ex  de- 
licto, for  the  tort,  the  fraud  in  the  deceit, 
was  misconceived  for  an  action  on  the 
warranty,  and  therefore  is  cured  by  the 
verdict.  This  I  conceive  cannot  be  so. 
The  legislature  cannot  have  intended  to 
sustain  a  judgment  because  in  a  different 
form  of  action,  and  upon  proof  of  other 
facts,  a  judgment  might  have  been  had  for 
damages  assessed  by  a  different  rule; 

205  and  *thus,  almost  necessarily,   differ- 
ent in  amount.     The  verdict   in    this 

case  was  rendered  upon  proof  of  fraud; 
for  without  such  proof  it  could  not  have 
been  rendered  at  all.  See  Trice  v.  Cock- 
ran,  8  Gratt.  442.  Yet  in  an  action  on  the 
warranty,  fraud  cannot  be  proven,  being 
wholly  immaterial  to  the  cause  of  action. 
The  ex'ors  of  Evertson  v.  Miles,  6  John. 
R.  138.  In  an  action  on  a  warranty  of 
soundness,  the  measure  of  damages  is  the 
difference  between  the  real  value  and  the 
price  paid.  Tuck.  Com.  book  2,  ch.  25,  p. 
353  of  new  edition ;  Thornton  v.  Thompson, 
4  Gratt.  121.  In  case  for  deceit  there  is, 
perhaps,  no  fixed  rule  for  the  assessment 
of  damages;  they  are  not  limited,  however, 
as  in  an  action  on  the  warranty;  if  so,  they 
may  go  beyond  those  recoverable  in  an  ac- 
tion on  the  warranty.  Rice  v.  White,  4 
Leigh  474 ;  Brown  v.  Shields,  6  Leigh  440. 
An  action  is  misconceived  only  in  a  case 
wherein,  upon  trial,  the  proof  shows  a  cause 
of  action  fit  to  be  asserted  in  a  form  differ- 
ent from  that  adopted;  the  defendant  is 
held  liable  upon  proof  showing  a  liability; 
if  no  objection  be  made  to  the  form  of  ac- 
tion until  after  verdict,  the  defect  is  cured 
thereby.  To  hold  the  defendant  liable 
upon  a  cause  of  action  not  asserted,  is  go- 
ing to  the  utmost  verge  of  the  statute  even 
where  such  cause  of  action  is  proven ;  but 
to  hold  him  liable  for  such  cause  when  not 
proven,  or  proven  by  evidence  not  admis- 
sible, if  the  suit  had  been  brought  for  that 
cause,  is  going  beyond  the  letter  and  spirit 
of  the  law. 

The  other  clause  of  the  statute  of  jeofails, 
above  referred  to,  will  not  sustain  the 
judgment.  This  clause  was  intended  to 
aid  defects  of  form  or  substance  in  plead- 
ing: If,  however,  a  declaration  sets  forth 
no  cause  of  action  whatever,  or  a  plea  sets 
forth  no  defence  whatever,  the  statute  can 
give  no  aid.  It  extends  to  cases  in  which 
a   portion   of   the   matter   pleaded    is 

206  ^appropriate,     but    not    to   cases   in 
which   the   matter  pleaded,  in  all    its 

parts,  is  merely  nugatory. 

The  plaintiff  having  shown  no  cause  of 
action  whatever,  I  am  of  opinion  to  reverse 
the  judgment;  and  on  the  authority  of 
Brown  v.  Shields,  6  Leigh  440;  Mason  v. 
Farmers  Bank  at  Petersburg,  12  Leigh  84; 
Ross  V.  Milne  &  wife.  12  Leigh  204;  Tom- 
kins  V.  The  Branch  Bank,  11  Leigh  372,    to 
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enter  judgment  for  the  defendant,  notwith- 
standing- the  verdict. 

MONCUKE*  J.     Case  and  assumpsit  are 
concurrent     remedies    for    a    breach    of    a 
warranty  contained  in  a  simple  contract  of 
sale.     Formerly  case  was  the  remedy,   gen- 
erally, if  not  always  pursued.     Recently,  it 
has  been  found  more  convenient  to  declare 
in    assumpsit,  for  the    sake   of   adding  the 
money  counts.     In  Williamson   v.  Allison, 
2  Bast's  R.  450,  Lord  Kllenborough,    C.  J., 
said:  ''The    more  modem  practice  had  not 
prevailed     generally     above     forty    years. 
No  other  proof  was  required  to  sustain   the 
former   mode   of  declaring   than    the  war- 
ranty   itself  and   the  breach   of  it."    The 
scienter    was  not  necessary  to  be   averred; 
nor,  if  averred,  to  be  proved.     The  action, 
though  in  form  ex  delicto,  was  in  substance 
ex  coritractu.     It  could  probably  have  been 
maintained  at  common  law  against   an   ex- 
ecutor on  the  warranty  of  his  testator,    al- 
though the  general  issue  is   ''not   guilty," 
and  the  general  rule,  as  laid  down  by  Lrord 
Slansiield    in   Hambly  v.  Trott,  Cowp.  371, 
was,  that  an   action  in  which  '*not  guilty" 
was  the  general  issue  was  a  personal  action 
which  died    with  the  person.      Being   for- 
merly the  general,  if   not  the  only,  form  of 
action    is  such  cases,   it  was  probably  used 
as    well  against   executors   as   others.      In 
Powel  v.  Layton,  5  Bos.  St  Pul.  370,  Mans- 
field, C.  J.,  seemed  to   be  of  opinion   that 
case  would  lie   against   the   executor  of   a 
carrier,  the  foundation  of  the  action  being 
essentially  contract.     The  same  prin- 
207      ciple     would     apply,      *at     least    as 
strongly,   to  an  action  on  the  case  for 
a  breach  of  warranty. 

But  however  this  may  be,  I  think  the  ac- 
tion mighihave  been  maintained  under  the 
equity  of  the  statute,  1  Rev.  Code  of  1819, 
p.  390,  i  64,  which  declared  that  "actions 
of  trespass  may  be  maintained  by  or  against 
executors  or  administrators  for  any  goods 
taken  or  carried  away  in  the  life  time  of 
the  testator  or  intestate."  This  section  is 
an  extens'on  of  the  statute,  4  Edw.  3,  ch. 
7,  de  bonis  asportatis,  so  as  to  embrace 
actions  brc>ught  against,  as  well  as  b)*  ex- 
ecutors aid  administrators.  Vaughan's 
adm'r  v.  Winckler's  ex'or,  4  Munf.  136; 
Liee  v.  Cooke's  ex'or,  Gilm.  331.  The  stat- 
ute of  Bdv.  3  altered  the  rule,  actio  person- 
alis moritur  cum  persona,  only  in  its 
relation  to  personal  property,  and  in  favor 
of  the  personal  representative  of  the  party 
injured.  But  to  that  extent  it  has  always 
received  a  very  liberal  construction.  "It 
has  been  observed  that  the  taking  of  goods 
and  chattels  was  put  in  the  statute  merely 
as  an  instance,  and  not  as  a  restriction  to 
such  injuries  only ;  and  that  the  term  tres- 
pass muft,  with  reference  to  the  language 
of  the  tines  when  the  statute  was  passed, 
signify  any  wrong;  and  accordingly  the 
statute  has  been  construed  to  extend  to 
every  description  of  injury  to  personal 
propcrtT  by  which  it  has  been  rendered 
less  bereficialto  the  executor;  whatever  the 
form  of  action  may  be ;  so  that  an  executor 


may  support  trespass  or  trover,  case  for  a 
false  return  to  final  process,  and  case  or 
debt  for  an  escape,  &c.  on  final  process ;" — 
"or  debt  against  an  executor  suggesting  a 
devastavit  in  the  life  time  of  the  plaintiff's 
testator ;  or  case  against  the  sheriff  for  re- 
moving goods  taken  in  execution,  without 
paying  the  testator  a  year's  rent."  1  Chit. 
PI.  69.  Our  statute  being,  as  before  stated, 
but  an  extension  of  the  stat.  of  Edw.  3, 
should  be  construed  in  the  same  manner; 
extending  to  defendants  the  same  rule 

208  of  construction  which,  under  *the  lim- 
ited  terms  of   that  statute,  had  been 

applied  only  to  plaintiffs.  That  such  has 
been  the  case,  is  shown  by  the  decisions 
already  cited  and  others  to  be  found  in  our 
reports. 

But  even  if  I  be  wrong  in  all  this ;  and 
if,  instead  of  an  action  on  the  case,  the 
plaintiff  should  have  brought  an  action  of 
assumpsit  against  the  administrator  of 
Bo3'les  in  this  case;  yet,  the  defendant  not 
having  demurred  to  the  declaration,  but 
having  pleaded  the  general  issue,  and  'ver- 
dict and  judgment  having  been  rendered 
thereon ;  I  think  the  defect  was  cured  by 
the  statute  of  jeofails,  1  Rev.  Code,  p.  512, 
{  103;  being,  at  most,  but  a  mistake  or  mis- 
conception of  the  form  of  action,  which  is 
expressly  embraced  in  that  statute.  The 
only  difficulty  I  have  had  on  the  subject  has 
arisen  from  the  fact  that  the  declaration 
contained  two  counts,  one  for  a  false  war- 
ranty and  the  other  for  a  deceit.  The  lat- 
ter of  course  cannot  be  supported  against 
an  administrjator;  and  if  it  had  been  the 
only  count  in  the  declaration,  the  defect 
would  not  have  been  cured  by  the  verdict. 
But  as  the  plaintiff,  by  proving  the  breach 
of  a  warranty  by  simple  contract  of  the 
defendant's  intestate,  would  have  shown  a 
good  cause  of  action  under  the  first  count, 
though  not  in  that  form;  and  as  the  de- 
fendant could  by  motion  have  had  the  plain- 
tiff's evidence  confined  to  that  count,  or  an 
instruction  to  the  jury  to  disregard  the 
other  count ;  and  as  every  reasonable  pre- 
sumption should  be  made  in  favor  of  the 
verdict,  I  think  the  verdict  must  be  regarded 
as  having  been  rendered  on  the  first  count, 
and  the  defect  is  therefore  cured. 

If  the  form  of  the  action  were  the  only 
objection  to  the  judgment,  I  would  there- 
fore be  for  affirming  it.  But  it  was  er- 
roneously rendered  against  the  appellant  de 
bonis  propriis ;  and  it  would  be  necessary  on 
that  ground  to  reverse  it,  and  render  a  judg- 
ment of  the  goods  of  the  intestate. 

209  *I  have  not  considered  the  objection 
taken  to  the  judgment   on  account  of 

the  exclusion  of  portions  of  the  depositions, 
deeming  it  unnecessary  to  do  so,  as  the  case 
is  decided  by  a  majority  of  this  court  on 
other  grounds. 

LEE,  J.,  also  dissented  from  the  opinion 
of  Samuels,  J.,  though  he  was  of  opinion 
that  the  personal  judgment  against  the  ad- 
ministrator was  erroneous;  and  on  that 
ground  it  should  be  reversed. 
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DANIEL,  J.,  concurred  in  the  opinion  of 
Samuels,  J.,  except  as  to  the  measure  of 
damag'es  on  a  warranty  of  soundness. 

AL/LEN,  J.,  concurred  with  Samuels,  J. 

Judgement  reversed,  and  entered  for  the 
appellant. 


210  •Fitzhugh's  Ex'ors  v.  Fitzhugh: 

April  Term.  1851,  Ricbmond. 

I.  Deed  of  Trust  upon  3lave»— When  Equity  Will 
Refuse  to  Enforce— Case  at  Bar.— Money  lenl  by  a 
bachelor  uncle  to  bis  nepbew,  to  secure  wblcb  a 
deed  of  trust  ui)on  slaves  was  executed,  was  held 
ander  the  circumstances  to  have  been  forsriven 
and  released  by  the  uncle  to  the  nephew,  so  that  a 
court  of  equity  would  refuse  to  enforce  the  trust 
at  the  suit  of  the  executors  of  the  uncle. 

a.  Appellate  Practice— Issue  Out  of  Chancery— No 
Exception  to  Verdict- Effect.*— Upon  an  issue  di- 
rected out  of  chancery,  the  verdict  of  the  jury  is 
conclusive,  where  there  is  no  exception  spreading 
the  facts  proved  upon  the  record. 

This  was  a  suit  in  the  Circuit  court  of 
Fauquier  county,  instituted  in  1844  bj-  the 
executors  of  Thomas  Fitzhugh  against 
Dudley  Fitzhugh,  to  enforce  a  deed  of  trust 
executed  by  the  latter  in  September  1823, 
to  secure  two  debts  amounting  to  eleven 
hundred  and  fifty  dollars  due  to  Thomas 
Fitzhugh.  The  bill  sets  out  the  deed 
and  alleges  that  no  part  of  the  debt  had 
been  paid.  It  alleges  that  one  of  the  execu- 
tors of  Thomas  Fitzhugh  is  the  trustee  in 
the  deed  and  interested  in  his  estate,  and 
therefore  cannot  sell  under  the  deed ;  and 
that  the  plaintiffs  do  not  know  what  num- 
ber of  slaves  embraced  in  it  are  still  in  the 
possession  of  the  defendant.  They  there- 
fore ask  for  a  discovery  of  the  slaves  in  the 
possession  of  the  defendant ;  that  they  may 
be  sold  and  the  proceeds  applied  to  the  pay- 
ment of  the  debt;  that  there  may  be  a  per- 
sonal decree  against  the  defendant  for  any 
residue  of  the  debt,   and  for  general  relief. 

Dudley  Fitzhugh  answered  the  bill.     He 

admits  the  execution  of  the  deed  of  trust, 

but  denies  that  the  whole  or  any  part  of  the 

sums  of  money  mentioned  therein,  was  due 

to  Thomas    Fitzhugh    at    his   death. 

211  *He  states  that  when   the  said  sums 
of    money    were     obtained     by    him, 

Thomas  Fitzhugh  had  no  intention  of  ex- 
acting their  payment.  That  the  sum  of 
seven  hundred  and  fifty  dollars  was  obtained 
on  the  10th  of  March  1819,  the  sum  of  four 
hundred  dollars  on  the  20th  of  August  1823, 

^Appellate  Practice— Issue  Out  of  Chancery— No  Ex- 
ception to  Verdict— Effect.— For  the  proposition  laid 
down  in  the  second  headnote  of  the  principal  case, 
see  foot-note  to  Lee  v.  Boak,  11  Gratt.  182. 

See  also,  Lamberts  v.  Cooper.  29  Gratt  66,  and 
note:  Ayres  v.  Robins,  30  Gratt.  119,  both  citlnsr  the 
principal  case.  Upon  the  subject  of  Issue  Out  of 
Chancery,  see  monographic  note  on  "Issue  Out  of 
Chancery"  appended  to  Lavell  v.  Gold.  2.i Gratt.  473; 
Barton's  Chancery  Practice,  vol.  2  (2d  Ed.),  p.  887 
fistQ.:  Ent'.t^fPleadlngr  and  Practice,  vol.  II. p.  Wd. 


and  no   note   or   memorandum    in    writing 
was  executed    or  required  to  be   executed, 
as  a  testimonial  of  the   debts;  and   it   was 
not     until     the     22d     of     September    1823, 
that  the  defendant,   finding   his   pecuniary 
condition  embarrassed,   volunteered,   with- 
out the  knowledge  of  Thomas  Fitzhugh,  t» 
execute  and  put  upon  record  the  said  deed. 
He  avers  that  Thomas   Fitzhugh    never    in 
fact    accepted    the   deed,    nor  regarded  th2 
same  as  a  valid  security  for  the  repayment 
of  the  sums  of  money  aforesaid.     That   tbe 
deed  embraced  all  the  slaves  owned  by  tae 
defendant;  and  some  time   after  its    execu- 
tion, the  pressure  of  the  defendant's  pecun- 
iary  difficulties    compelled    him    to     laise 
large  sums  of  money,  which  he  efffectrf  by 
sales    of   certain    of    these    slaves:  aid  he 
names  eight  slaves  that  he   had   sold    and 
the  prices  amounting  to  three  thousatd  two 
hundred    and    ten   dollars.      All    of  which 
sales  were   made,  as  he   alleges,    wi:h    the 
privity   and   knowledge   of  Thomas    Fitz- 
hugh.    That   the   purchaser   required    that 
Thomas  Fitzhugh  should  be  applied  to  and 
advised  of  the  intended  sales;  and  en  every 
occasion  he  disclaimed  any  right  orinterest 
in  the  deed  of  trust  or  the  property  therein 
mentioned.      That     in     this   way  repeated 
sales  of  the  said  property  were  male,  until 
there    only  remained  an    old    mar,    an   old 
woman  and  a  small  girl,    whose   aggregate 
value   does   not   exceed    four   huidred   and 
fifty    dollars.     That    defendant    'erily    be- 
lieves that  when  the  said   sums    ef    money 
were  advanced,  Thomas    Fitzhugl    had    no 
intention  of  exacting  their  repaynent,  but 
intended  the  same  as   gifts.     Bui  however 
this  may  be,  that  after   the   said  sums  of 
money  were  advanced  and  tie  deed  of 
212      trust   executed,    *the  defenlant    ren- 
dered    to     said     Thomas  Fitzhugh, 
through  a  series  of  years,  valuab.e  ser\'ices, 
which    were  regarded  and   accepted  by  him 
as  full  satisfaction  for  said  sumtof  money, 
or    furnished    a    motive    for    the  donation 
thereof,    so  that  in  any  view  at  his    death 
no  debt  existed   against   the   dexndant  on 
account    thereof.     That   Thomas  Fitzhugh 
was    possessed   of  a  very  large  estate,    was 
unmarried    and   without   childrei,  was  one 
of  a   very    numerous   family,    lired   to    an 
advanced  age,  and  many  of   his  heirs    and 
distributees  were  scattered  in  dis^nt  states, 
and  personally  unknown  to  him.    That* his 
property   consisted   chiefly    of     hnds     and 
slaves,  divided  into  four  distinct  establish- 
ments, upon  neither  of  which  didhe  employ 
an    overseer.       The     defendant     was     his 
nephew,  lived  within    a   short   dstance   of 
his    residence;    enjoyed    his  confilence  and 
affection ;    and  for   many   3'ears   lefore  his 
death,    when  he  had   become   incapable   of 
active  exertion,  was  in  the  daily  pactice  of 
rendering   assistance    in    the    maxagement 
of  his  affairs.     Had  an  account  beei  kept  of 
these    services,  at  a    moderate    valie,    they 
would    have   greatly    exceeded    the  demand 
now    sought  to   be   established  aganst  the 
defendant;  and  if  it  shall  become  necessary 
for  his  protection,  he  prays  that  aniccount 
of  his  said  services  may   be  taken,    md  the 
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ralue  thereof  set  off  against  the  demand  of 
the  plaintiffs. 

The  deed  of  trust  referred  to  in  the  bill 
and  answer  bears  date  the  22d  day  of  Sep- 
tember 1823,  and  recites  that  the  grantor, 
Dudley  Fitzhugh,  is  indebted  to  Thomas 
Fitzhugh  in  the  sum  of  one  thousand  one 
hundred  dollars,  with  interest  on  seven 
hundred  and  lift}'  dollars,  a  part  thereof, 
from  the  10th  day  of  August  1819,  and  with 
interest  on  four  hundred  dollars,  the  resi- 
due thereof,  from  the  20th  of  August  1823. 
It  provided  for  the  execution  of  the  trust  at 
any   time   after    the    1st   of  January 

213  1824,  if  the  money  *was  not   paid    by 
that    time:  and   it   was   executed    by 

the  grantor,  the  cestui  que  trust  and  the 
trustee,  and  was  recorded  upon  their 
acknowledgment  in  the  clerk's  office  of  the 
County  court  of  Fauquier. 

The  defendant  examined  two  witnesses, 
both  of  them  nephews  of  the  testator  of  the 
plaintiffs.  One  of  them,  Thomas  H.  Fitz- 
hugh, stated,  that  he  had  a  conversation 
with  the  testator  some  four  or  live  years 
before  his  death,  in  relation  to  the  deed  of 
trust.  The  witness  had  gone  over  to  Thomas 
Fitzhugh 's,  at  the  instance  of  the  defend- 
ant, to  obtain  his  permission  to  sell  three 
of  these  slaves.  When  he  named  the  object 
of  his  visit,  Thomas  Fitzhugh,  contrary  to 
witness's  expectations,  readily  acquiesced, 
merel>'  remarking  that  he  was  sorry  defend- 
ant's necessities  were  such  as  to  require  the 
course;  that  in  so  doing  he  was  depriving 
himself  and  wife  of  all  means  of  support 
when  it  was  in  his  power  so  well  to  avoid 
it,  and  keep  his  negroes.  It  was  true  he 
said  Dudley  had  executed  this  deed,  but 
that  he  (Thomas  Fitzhugh)  never  claimed 
or  expected  any  benefit  therefrom.  In  fact 
in  all  his  convers&.tion  he  throughout  clearly 
expressed  himself  as  having  no  claim  to 
the  property  specified  in  the  deed  of  trust. 
And  he  remarked  that  he  had  permitted 
Dudley  to  sell  all  that  were  worth  anything. 
In  answer  to  a  question  whether  in  his  con- 
versations with  the  testator  he  seemed  to 
regard  the  defendant  as  his  debtor  for  the 
amounts  advanced  to  him,  or  did  he  trea.t 
the  money  as  a  gift:  He  answered,  that  he 
always  understood  it  as  a  gift.  The  other 
witness  stated  that  in  a  conversation  with 
Thomas  Fitzhugh  he  mentioned  that  the 
mon^  was  given  to  Dudley  Fitzhugh,  and 
he  never  expected  anything  but  his  services 
as  compensation.  The  last  conversation 
passed  a  short  time  before  his  death  at  his 
own  house. 

It  was  proved  that  Thomas  Fitzhugh  died 
at   an   advanced   age,    probably    over 

214  eighty  years.     He  was  an  *old    bach- 
elor, lived  entirely  alone,  about  three 

miles  from  the  residence  of  the  defendant. 
That  he  was  very  wealthy,  having  four 
large  estates;  and  had  not  kept  an  overseer 
for  twenty-five  years.  That  the  defendant 
was  often  called  upon  by  him  for  his  assist- 
ance in  the  adjustment  of  his  accounts, 
and  frequently  in  regard  to  otHer  matters 
concerning  his  business ;  and  that  he  was  a 
favorite  nephew. 


When  the  cause  came  on  to  be  heard  the 
court  directed  an  issue  to  be  made  up  be- 
tween the  parties,  and  tried  by  a  jury  to 
be  impaneled  before  the  court,  on  the  law 
side  thereof,  to  ascertain:  1st.  Whether  the 
defendant  rendered  any  services  to  the  tes- 
tator of  the  plaintiffs,  at  an3'  time  between 
the  22d  day  of  September  1823  and  his  death. 
2d.  How  much  the  defendant  deserved  to 
have  for  such  services,  if  any  were  ren- 
dered. 

Upon  the  trial  of  the  issues,  the  jury 
foupd  that  the  defendant  had  rendered  serv- 
ices to  the  testator  of  the  plaintiff  within 
the  time  specified :  And  that  he  deserved  to 
have  for  such  services  one  hundred  and  fifty 
dollars  per  annum  from  the  22d  of  Septem- 
ber 1823  until  the  death  of  the  testator  in 
November  1843,  with  interest  thereon  from 
the  end  of  each  year  respectively.  And  the 
court  being  satisfied  with  the  verdict,  di- 
rected it  to  be  certified  to  the  chancery  side 
of  the  court.  The  plaintiffs  filed  various 
exceptions  to  the  issue  directed,  and  the 
proceedings  under  it;  but  none  of  them 
have  reference  to  the  correctness  of  the 
verdict  upon  the  evidence. 

After  the  verdict  was  certified  to  the 
chancery  court,  another  witness  was  exam- 
ined by  the  defendant,  by  whom  it  was 
proved  that  Thomas  Fitzhugh  recognized 
his  obligations  to  the  defendant  for  services 
he  had  rendered  and  was  rendering  to  him, 
equal  and  more  than  equal  to  the  money 
advanced  to  him. 

The  cause  came  on  to  be  finally 
215  heard  in  October  *1847,  when  the 
court  below,  being  of  opinion  that  it 
was  the  understanding  of  the  defendant 
and  the  testator  of  the  plaintiffs,  that  the 
services  rendered  by  the  former  to  the  latter 
should  be  a  satisfaction  of  the  sums  ad- 
vanced from  time  to  time,  and  mentioned  in 
the  deed  of  trust ;  that  those  services  were 
continued  up  to  the  time  of  the  death  of  the 
testator;  and  the  jury  having  found  that 
they  were  more  than  adequate  to  the  satis- 
faction of  the  demand  set  up  by  plaintiffs, 
decreed  that  the  bill  be  dismissed  with 
costs.  And  the  plaintiffs  thereupon  applied 
to  this  court  for  an  appeal,  which  was  al- 
lowed. 

Patton,  for  the  appellants. 
Morson,  for  the  appellee. 

ALLEN,  P.  This  case  is  one  of  the  first 
impression  in  this  court,  ai]d  I  have  had 
some  difficulty  in  arriving  at  any  conclu- 
sion satisfactory  to  my  own  mind.  .The 
difficulty  has  been  somewhat  increased^  by 
the  conflicting  pretensions  relied  on  by 
the  appellee  to  defeat  the  claim.  The  alle- 
gations of  the  answer  that  the  testator  had 
no  intention  of  exacting  payment  when  the 
money  was  advanced,  and  that  the  appellee 
without  his  knowledge  executed  the  deed  of 
trust  and  spread  it  upon  record,  are  refuted 
by  an  exhibition  of  the  deed  itself.  From 
that,  as  it  appears  in  the  record,  it  seems 
that  the  deed  was  actually  executed  by  all 
the  parties,  including  the  testator,  and  re- 
corded   upon    their    acknowledgment.     The 
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debt  must  therefore  have  been  considered  as 
an  actual  debt  at  that  time,  and  the  deed 
accepted  as  a  security  for  it.  And  as  to  the 
claim  that  the  debt  was  actually  paid  by 
the  services  rendered  to  his  uncle  by  the 
nephew :  No  account  for  them  seems  ever  to 
have  been  kept  or  charg-e  made  for  them ; 
and  although  they  may  with  other  consid- 
erations have  operated  on  the  creditor 

216  in  ^inducing  him  to  forg'ive  the  debt, 
I  do  not  think  the  evidence  shows  that 

either  party  treated  those  services  in  the 
light  of  business  transactions  entering  into 
the  accounts  of  the  parties. 

I  think,  however,  in  view  of  all  the  cir- 
cumstances of  this  case,  and  the  relation  in 
which  the  parties  stood  towards  each  other, 
enough  appears  to  show  that  if  the  debt  has 
not  been  actually  released,  yet  that  the 
creditor  in  favor  of  his  debtor,  has  himself 
treated  it  as  released,  or  in  the  language  of 
the  books,  dead  in  point  of  effect.  That 
whether  the  uncle  contemplated  a  gift  or 
not  when  the  deed  was  executed,  or  united 
in  the  transaction  not  with  the  intention  of 
exacting  payment  of  the  money  really 
advanced,  but  to  protect  the  property  of  the 
nephew  from  other  claims,  it  is,  I  think, 
manifest  that  long  before  his  death  he 
treated  this  debt  as  released  and  forgiven. 
In  the  case  of  Wekett  &  ux.  v.  Raby,  2  Bro. 
Par.  Ca.  386,  the  circumstances  were  not 
as  strong.  There  the  deceased  on  his  death 
bed  desired  his  executrix  and  residuary  leg- 
atee not  to  trouble  his  debtor  for  a  boiid 
debt,  saying  that  he  did  not  deliver  up  the 
bond,  for  he  might  want  it  more  than  the 
debtor,  but  when  he  died  the  debtor  should 
have  it;  he  should  not  be  asked  or  troubled 
for  it.  The  debtor  had  been  counsel  for 
the  creditor,  but  a  dispute  had  occurred 
between  them  when  the  bond  was  executed, 
and  they  had  not  been  friendly  thereafter. 
L#ord  Macclesfield  decreed  that  the  bond 
should  be  surrendered  to  be  canceled  and 
satisfaction  acknowledged;  and  his  decree, 
apon  appeal  to  the  house  of  lords,  was 
affirmed. 

In  the  recent  case  of  Flower  v.  Martin,  2 
Milne  &  Craig  459,  14  Cond.  Eng.  Ch.  R. 
459,  the  case  of  Wekett  &  ux.  v.  Raby  was 
approved  and  followed.  In  the  last  case  a 
father  had  taken  a  bond  from  the  son  for 
advances  under  circumstances  which  in- 
duced the  court  to  believe  he  did    not 

217  intend  to  exact  payment,  *or  to    hold 
it    as    a    security    to   be   put  in  fo.rce 

against  his  son  for  the  benefit  of  his  estate, 
but  rather  as  a  check  upon  his  future  con- 
duct. In  these  and  other  cases  referred  to 
in  2  Story's  Bq.  Jur.  2  705  a,  706,  706  a, 
the  debt  was  secured  by  bond  or  note,  and 
its  existence  as  a  valid  claim  was  undis- 
puted. In  the  leading  case  of  Wekett  v. 
Raby  it  was  regarded  and  treated  by  the 
creditor  as  a  subsisting  debt,  which  he, 
at  the  time  of  making  the  declarations  on 
his  death  bed,  had  still  a  right  to  enforce; 
but  not  intending  that  it  should  be  regarded 
as  a  debt  due  from  his  debtor  to  his  estate, 
and  to  be  put  in  force  accordingly,  the  court 
gave  relief.     In  the  case  before  us,  the  uncle 


was  a  bachelor  of  advanced  age,  and  own- 
ing a  large  estate,  the  nephew  resided  near 
him,  was  a  favorite  nephew,  and  apparently 
poor  and  embarrassed  with  debt.  When  the 
money  was  advanced,  no  note  or  bond  seems 
to  have  been  required  or  given,  and  the 
deed  of  trust  contains  no  covenant  to  pay 
the  debt.  More  than  twenty  years  elapsed 
between  the  execution  of  the  trust  deed  and 
the  uncle's  death.  During  all  this  time  no 
demand  was  made  for  pa3'ment.  The  only 
evidence  we  have  that  the  deed  was  re- 
garded as  a  subsisting  security  by  anybody, 
arises  out  of  the  fact,  that  the  debtor  being 
desirous  of  selling  some  of  the  slaves  for 
his  own  benefit,  applied  to  the  uncle  for  his 
permission  to  do  so.  It  was  readily  given 
until  the  security  was  nearly  exhausted,  it 
being  shown  by  the  proof  that  sales  were 
made  from  time  to  time,  and  the  answer 
averring  that  nearly  all  the  slaves  were  so 
disposed  of,  and  but  three,  not  exceeding 
four  hundred  and  fifty  dollars  in  value, 
remained  unsold.  When  applied  to  for  his 
permission,  the  uncle  declared  that  he  never 
claimed  or  expected  any  benefit  from  the 
deed,  and  that  he  had  permitted  his  nephew 
to  sell  all  the  slaves  of  any  value.  The  fact 
that    he    did    assent    to    such    sales    until 

the  security  was  nearly  exhausted, 
218      *proves  the  truth   of   his  declaration 

that  he  did  not  claim  any  benefit  from 
the  deed,  the  only  security  or  evidence  of 
debt  he  held.  In  addition  to  this  the  uncle, 
on  another  occasion,  is  proved  to  have  ob- 
served to  another  nephew,  who  was  desir- 
ous of  borrowing  money  from  him,  that 
the  services  of  the  appellee  were  equal  and 
more  than  equal  in  value  to  him,  to  the 
money  advanced. 

The  fact,  that  services  through  a  long 
course  of  years  were  rendered,  is  placed  be- 
yond doubt  by  the  verdict  of  the  jury  upon 
the  issues  directed  in  the  cause.  There 
being  no  exception  spreading  the  facts  upon 
the  record,  we  must  take  it  that  they  justi- 
fied the  finding  of  the  jury.  They  find  that 
the  appellee  rendered  such  services  from 
the  date  of  the  deed  in  September  1823 
to  the  death  of  the  uncle  in  November  1843; 
and  estimate  their  value  at  one  hundred 
and  fifty  dollars  per  annum  through  the 
whole  period.  Without  regarding  these 
services  in  the  light  of  payments  or  legal 
offsets,  the  fact  that  they  were  rendered, 
that  they  were  regarded  by  the  creditor  as 
valuable,  equal  according  to  his  declara- 
tions to  the  money  advanced,  is  a  circum- 
stance tending  strongly  to  confirm  the 
conviction  produced  by  all  the  other  circum- 
stances, that  the  uncle  regarded  the  debt 
released  and  forgiven  to  his  debtor.  Such 
services  furnished  an  additional  inducement 
for  the  uncle  so  to  regard  the  debt.  It  is  a 
circumstance  not  appearing  in  the  cases 
referred  to,  and  makes  this  a  much  stronger 
case  for  relief  than  any  of  them.  Taking 
into  consideration  the  relationship  between 
the  parties;  the  fact  that  the  appellee  was 
a  favorite  nephew;  the  omission  of  the 
creditor  to  assert  any  claim  under  the  deed 
during  his  life  time,  though  he  lived  twenty 
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years  after  it  execution  ;  the  sales  from  time 
to  time,  with  his  knowledge  and  consent,  for 
the  debtor's  benefit,  of  nearly  all  the  slaves 

conveyed;  his  declaration  that  he 
219      *claimed    no   benefit   from   the  deed; 

his  admissions  that  the  services  of  his 
nephew  to  him  were  equal  in  value  to  the 
money  advanced :  the  fact  established  by 
the  verdict  of  the  jury,  that  valuable  serv- 
ices were  rendered,  extending-  over  the 
whole  period  intervening  between  the  deed 
and  the  death  of  the  cr^itor ;  I  feel  satis- 
fied, that  looking  at  this  transaction  as  one 
exclusively  between  a  creditor  and  his 
debtor,  it  was  the  intention  of  the  former 
to  treat  the  debt  as  forgiven  and  released 
to  the  debtor.  I  think,  therefore,  it  is  a  case 
in  which  a  court  of  equity  might  properly 
stay  its  hand,  and  refuse  its  assistance  to 
the  executors  of  the  creditor  seeking  its 
aid  to  enforce  this  deed  for  the  benefit  of 
their  testator's  estate. 

I  am  for  affirming  the  decree. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Decree  affirmed. 
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I.  Code— Rule  of  Construction.*— in  construlnflr  the 
Code,  the  rule  of  construction  is  that  the  old  law 
was  not  intended  to  be  altered,  unless  such  inten- 
tion plainl3'  appears. 

a.  Tcotatoro— bicapacity.t— What  does  not  constitute 
incapacity  in  a  testator. 

3.  WlUs^lmproper  laflueace.t~What  is  not  an  Im- 
proper inflaence  which  will  Invalidate  a  will. 


—Rule  of  Construction.- In  Durrett  v.  Davis, 
MGratt.  814.  it  was  said:    "The  settled  rule,  how- 
eTcr.  in  constralnfir  the  Code,  is,   that  the  old  law 
was   not  intended   to    be  altered,  unless  such  in- 
tention  plainly  appears.    Parramort  v.    Taylor^  11 
GratL  220:  Owners  of  Steamboat  Wenonah  v.  Braff- 
don.   SI  Gratt.  685."    The  principal  case  was  also 
cited  as  authority  for  this  proposition  in  Davis  v. 
Com..  17  Oratt  030:  Vauffhan  v.  Jones,  23  Gratt.  453 
Thomas   v.    Lewis,  89   Va.    66,    15  S.    E.    Rep.     889 
Harrison    y.  Wlssler,  98  Va.   600.  86  S.   £.  Rep.  982 
McDanlel  v.  Ballard.  4  W.  Va.  200  (dissentinff  opinion 
of  Bbowm.  p.)  :  Brown  v.  Randolph  Co.  Court,  46  W. 
Va.  8^.  32  S.  £.  Rep.  168:  foot-note  to  Owners  of 
Steamboat  Wenonah  v.  Brandon,  21  Gratt  686. 

tTestamentary  Cnpacity— Testimony  of  Piiysicians. 

—As  to  the  value  of  the  physician's  testimony  in  re- 
gard to  a  testator's  capacity,  see  foot-note  to  Sim- 
merman  V.  Songrer,  29  Gratt.  10,  where  there  is  a 
quotation  from  Shacklett  v.  Roller,  97  Va.  648,  34  S. 
£.  Rep.  492.  in  which  the  principal  case  is  cited.  See 
also.  foot-noU  to  Cheatham  v.  Hatcher,  90  Gratt  56. 

tUodne  Influence— Definition.— In  Sim  merman  v. 
SoufiTcr,  29  Gratt  24,  It  is  said:  "It  is  important  in 
the  first  place  to  consider  what  is  meant  by  the 
phrase  'undue  Influence.*  'The  influence  to  vitiate 
an  act  must  amount  to  force  and  coercion  de- 
Ktroyinsr  free  agency.  It  must  not  be  the  influence 
of  affection  and  attachment;  it  must  not  be  the 
mere  desire  of  rratlfs'luff  the  wishes  of  another: 


4.  5ame— Attestation- In  Whose  Pre jence.|— The  Code 
of  1849,  ch.  122.  §  4.  p.  516,  In  relation  to  the  attesta- 
tion of  wills,  does  not  require  that  the  witnesses 
shall  subscribe  their  names  in  the  presence  of  eacli 
other.  I 

5.  Same— Same— Case  at  Bar.— T  subscribes  his  name 
to  his  will  in  the  presence  of  C,  and  requests  C  to 
attest  it,  who  does  so.     B  is  then  called  into  the 


for  that  would  be  a  very  stronsr  ground  in  sup- 
port of  a  testamentary  act  Further,  there  mnst 
be  proof  that  the  act  was  obtained  by  this  coercion, 
by  importunity  which  could  not  be  resisted:  that  It 
was  done  merely  for  the  sake  of  peace,  so  that  the 
motive  was  tantamount  to  force  and  fear.'  This  is 
the  deflnitlon  Given  by  an  eminent  author.  Jarmyn 
on  Wills,  pasre  29,  supported  by  numerous  authorities, 
and  approved  by  this  court  In  Parramove  v.  Taylor, 
11  Oratt.  220;  Redf.  Amer.  Cases  upon  the  Law  of 
Wills.  280.  723.  735-«-7,  741 :  Greer  v.  Greers,  9  Gratt 
880."  Several  other  cases,  citiuff  the  principal  case, 
also  approved  this  definition.  See  Carter  v.  Carter. 
82  Va.  641 ;  Orr  v.  Penniufirton.  93  Va.  278,  24  S.  E.  Rep- 
928:  Forney  v.  Ferrell,  4  W.  Va.  748. 

In  Nicholas  v.  Kershner.  20  W.  Va.  237.  Johnsoii. 
P.,  in  deltveriuff  the  opinion  of  the  court  said:  "The 
court  further  instructed  the  Jury  for  proponents, 
that  'although  the  Jury  may  believe,  that  the  testa- 
tor was  fickle  and  inconstant,  and  that  at  one  time 
he  favored  one  or  more  of  his  children,  and  at  other 
times  disliked  those  and  favored  others:  still  if  they 
believe  he  acted  freely  and  had  the  capacity  to 
understand,  what  property  he  had.  and  to  whom  he 
was  ffivinff  it  the  will  is  not  Invalid  on  that  account: 
and  If  they  believe  his  will  was  caused  by  the 
extreme  kindness  and  attention  of  the  devisees, 
that  will  not  constitute  undue  Influence,  which  will 
Invalidate  the  will.'  This  instruction  is  correct  It 
amounts  to  sayluff,  that  a  free  and  competent  testa- 
tor may  give  his  property  to  whom  he  pleases,  and 
the  kindness  and  attention  of  those,  who  are  the 
recipients  of  his  bounty,  however  extreme  that  kind- 
ness and  attention  may  have  been,  cannot  be 
regarded  as  'undue  influence*  exerted  upon  the  tes- 
tator. It  would  show  a  irreater  reason  for  making 
such  a  will.  It  is  natural,  that  a  father,  should 
prefer  a  kind  and  attentive  child  to  one  who  was 
unkind,  thankless  and  ungrateful.  Forney  v.  Fer- 
rell, 4  W.  Va.  742;  Parramore  v.  Taylor,  11  Gratt.  839; 
Simmerman  v.  Soncrer.  29  Gratt  24:  Remsen  v. 
Brlnckerhofif,  26  Wend.  840."  See  also.  ''Instructions 
In  the  Dainfferfield  Will  Case,"  5  Va.  L»aw  Reg. 
149-157. 

fWllls-Attestatlon— in  Whose  Presence.— It  seems 
well  settled  in  Vlrg-lnia  that  the  statute  prescrlbiuir 
the  mode  of  executing  a  will  does  not  require  that 
the  witnesses  shall  subscribe  their  names  in  the 
presence  of  each  other.  As  further  authority  for 
this  proposition,  see  the  principal  case  cited  and 
followed  in  Beane  v.  Yerby,  12  Gratt  239;  Green  v. 
Craln,  12  Gratt  252.  But  the  West  Virginia  Code 
declares  that  the  subscribing  witnesses  "shall  sub- 
scribe the  will  in  the  presence  of  the  testator,  and 
of  each  other."    Code  of  West  Virginia,  ch.  77,  sec.  8. 

The  statute  both  in  Virsrtnla  and  West  Virginia 
requires  that  each  witness  shall  subscribe  the  will 
in  the  presence  of  the  testator  (Va.  Code  1887,  sec. 
2514:  W.  Va.  Code  1809.  ch.  77.  sec.  8).  As  to  what  is 
in  the  presence  of  the  testator,  see  a  somewhat 
extended  foot-note  to  Sturdlvant  v.  Birchett,  19 
Gratt  67. 

rSee  the  opinion  of  Judge  Moncure  for  the  statute. 
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room,  and  T  araln  acknowledges  the  paper  as  bis 
will  and  requests  B  to  attest  it,  wlio  does  so,  C 
1>einfir  present  when  T  acknowledcres  the  paper  to 
B,  but  not  subscribing  it  or  recosrnizinff  his  sub- 
scription at  that  time :  The  whole,  however,  beinff 
done  within  a  few  minutes.  The  will  was  duly 
attested. 

At  the  October  term  1851  of  the  Circuit 
court  of  Accomack  county,  a  paper  purport- 
ing to  be  the  will  and  codicil  thereto  of 
Thomas  T.  Taylor  deceased,  was  propounded 
for  probat  by  Edward  W.  Taylor,  one  of  the 
nominated  executors  therein ;  and  its  admis- 
sion to  probat  was  opposed  by  Thomas  H. 
Parramore  and  Sarah  A.  his  wife;  and 
Thomas  H.  Parramore  dying-  during  the  con- 
trovers3'  in  the  Circuit  court,  the  opposition 
to  the  probat  was  continued  by  Sarah  A. 
Parramore,  who  and  the  propounder  of  the 
will  were  the  only  children  of  Thomas  T. 
Taylor.  The  will  bears  date  the  24th  of  June 
1851.  It  was  written  by  James  S.  Corbin, 
and  is  attested  by  him  and  by  Edward  C. 
Bloxom  and  Littleton  Walker.  The  codicil 
bears  date  the  7th  of  September  1851,  and 
was  also  written  by  Corbin,  and  was 
attested  by  him  "and  Robert  J.  and 
221  »William  T.  Silverthorn.  The  pro- 
ceedings in  the  cause,  and  the  facts  on 
which  the  opinion  of  the  court  is  founded, 
are  stated  by  Judge  Moncure  in  his  opinion. 
The  court  below  admitted  the  will  and  a 
part  of  the  codicil  to  probat ;  and  from  that 
sentence  Mrs.  Parramore  obtained  an  appeal 
to  this  court. 

R.  T.  Daniel,  for  the  appellant. 
Pat  ton,  for  the  appellee. 

MONCURE,  J.  This  is  an  appeal  from 
a  sentence  of  the  Circuit  court  of  Accomack, 
admitting  to  probat  two  testamentary  writ- 
ings purporting  to  be  the  will  and  codicil 
of  Thomas  T.  Taylor.  They  were  pro- 
pounded by  his  son  Edward  W.  Taylor  the 
appellee,  who  is  the  principal  devisee  and 
legatee,  and  named  executor ;  and  were  con- 
tested by  his  daughter  Sarah  A.  Parramore 
the  appellant,  and  her  husband  Thomas  H. 
Parramore,  who  is  since  dead ;  the  said  son 
and  daughter  being  the  testator's  only  chil- 
dren and  heirs  at  law.  They  were  con- 
tested on  the  grounds  of,  first,  incapacity; 
secondly,  undue  influence;  and  thirdly,  de- 
fective execution. 

The  case  was  first  tried  by  a  jury;  but  it 
was  unable  to  agree,  and  was  discharged. 
Afterwards  it  was  air  reed  to  submit  the 
whole  case,  upon  the  law  and  the  evidence, 
to  the  court,  from  whose  sentence  either 
party  might  appeal;  and  that  in  the  event  of 
an  appeal,  it  should  be  specially  certified  to 
the  Court  of  appeals,  that  the  judge  sitting 
on  the  trial  of  the  issue  heard,  and  was  pres- 
ent at  the  examination  of,  all  the  evidence 
in  the  cause.  The  court  decided  to  admit 
the  will  and  codicil  to  probat,  with  the  ex- 
ception of  a  part  of  the  codicil  considered  by 
the  court  to  have  been  improperly  inserted 
therein.  The  examinations  of  the  wit- 
nesses and  the  documentary  evidence  were 
certified     as     the    facts     proved     on     the , 


222  trial,  and  were  ^ordered  to  be  made  a 
part  of  the  record  in  the  cause.     The 

whole  case  is  now  before  this  court  for 
revision  of  the  sentence  of  the  Circuit 
court  thereon. 

I  will  consider  the  grounds  of  opposition 
to  the  probat  in  the  order  above  stated. 
But  it  seems  to  be  proper  in  the  first  place, 
to  enquire,  whether  the  testimony  of  Jameft 
S.  Corbin  is  to  be  regarded  as  credible.  He 
is  by  far  the  most  important  witness  in  this 
cause ;  and  if  his  testimony  is  to  be  be- 
lieved, it  conclusively  settles  at  least  two 
of  the  three  questions  arising  in  the  case. 
He  was  the  scrivener  who  wrote  both  the 
will  and  the  codicil,  as  well  as  a  prior  will; 
was  present  at  the  execution  and  acknowl- 
edgment of  all  of  them,  and  was  a  subscrib- 
ing witness  to  all.  It  was  of  vital  conse- 
quence to  the  contestant,  therefore,  to 
overthrow,  if  possible,  the  testimony  of  this 
witness;  and  an  attempt  was  accordingly 
made  to  do  so ;  or  to  weaken  the  force  of 
the  testinion3''  as  much  as  pos.sible.  The 
means  mainly  used  for  that  purpose  was  a 
very  long  and  close  cross  examination. 
No  witness  was  introduced,  no  question 
asked,  to  impeach  his  general  character  for 
veracity  or  otherwise.  The  only  evidence 
offered  tending  in  any  way  to  discredit  him 
was  that  of  Mrs.  Young,  a  cousin  of  Mrs. 
Parramore,  and  it  would  seem,  a  sister  of 
her  husband  Thomas  H.  Parramore.  She 
testified  that  when  the  witness  Corbin  was 
formerly  in  attendance  at  court  to  prove  the 
will  and  codicil,  he  dined  with  her  husband 
Dr.  Young ;  and  in  a  conversation  between 
them  on  the  subject,  Corbin,  in  answer  to 
a  question  of  the  doctor,  whether  the  testa- 
tor had  to  reflect  in  disposing  of  his  prop- 
erty, said  **No,  he  recited  or  read  it  off  as 
a  school  boy  would  a  lesson;  he  (Corbin) 
said  his  brain  was  such  that  any  impression 
might  be  made  upon  it."  It  is  remarkable 
that  her  husband,  who  was  also  examined 
as  a  witness,  and  in  answer  to  whose  ques- 
tion the  alleged  statement  of    Corbin 

223  was*made,  did  not  remember  it.     The 
recollection   of   Mrs.  Young  as  to  the 

other  circumstances  of  the  visit  and  con- 
versation was  very  indistinct.  She  said 
she  did  not  know  why  the  words  of  Corbin 
before  stated  made  so  strong  an  impression 
on  her  mind,  unless  it  was  confirming  her 
in  what  she  thought  before,  that  her  uncle 
was  child-like.  She  admitted  that  Mrs. 
Parramore  was  a  favorite  cousin,  and  that 
she  wished  the  will  overthrown,  because  she 
thought,  if  left  to  himself,  her  uncle  would 
never  have  made  such  a  will.  I  have  no 
idea  that  Mrs.  Young,  in  giving  her  evi- 
dence, said  anything  that  she  did  not  be- 
lieve to  be  true.  But  I  think  she  was 
insensibly  influenced  by  feelings  of  partial- 
ity, and  misunderstood,  or  misconstrued,  or 
did  not  rightly  remember,  the  words  of 
Corbin.  The  words,  as  stated  bj'  her,  would 
have  been  in  direct  conflict  with  his  sworn 
testimony  given  in  court  on  the  same  day. 
and  which  seems  to  be  substantially  the 
same  with  his  subsequent  testimony  in 
the  case.     Though  subjected  to  the  test  of 
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a  close  cross  examination,  his  testimony 
is  consistent  in  itself,  and  materially  vari- 
ant from  none  of  the  other  testimony  in  the 
case.  His  intelligence  appears  from  his 
evidence,  and  his  general  character  for 
veracity  is  strongly  sustained  by  several 
vritnesses  who  have  long  known  him,  and 
vrhose  testimony  appears  to  be  entitled  to 
much  weight.  He  ought,  therefore,  to  be 
regarded  as  a  truthful  witness  in  the  deci- 
sion of  this  cause.  I  will  now  proceed  to 
consider  the  grounds  of  opposition  to  the 
probat.     And 

First,  as  to  the  alleged  incapacity  of  the 
testator. 

The  testator  appears  to  have  been  a  man 
of  good  common  sense,  and  to  have  been 
prudent  and  careful  in  the  management  of 
his  affairs.  He  was  about  seventy-five 
years  of  age  when  he  died,  and  for  some 
time  previous  to  his  death  had  been  in  the 
habit  of  drinking  freely,  and  perhaps  many 
times  to  excess.  It  is  not  pretended,  how- 
ever, that  he  was  incapacitated  by  the 
224  ordinary  *effectsof  old  age,  or  drunk- 
enness; or  that  he  was  under  the  in- 
fluence of  ardent  spirit,  or  any  other  kind 
of  stimulant,  at  the  time  of  the  execution  of 
the  will  or  the  codicil.  The  only  ground 
of  the  alleged  incapacity  relied  on  is,  that 
for  a  few  months  before  his  death,  and 
until  his  death,  he  was  supposed  to  be 
affected  by  a  disease  of  the  brain,  which 
produced  occasional  convulsions  and  partial 
paralysis,  and  that  two  of  these  convulsions 
or  fits  actually  occurred  while  he  was  en- 
gaged in  dictating  the  will  to  the  scrivener. 
The  commencement  of  the  disease  appears  to 
have  been  early  in  June  1851.  The  will  was 
executed  and  acknowledged  on  the  24th  of 
that  month,  the  codicil  on  the  7th  of  Septem- 
ber thereafter,  and  the  testator  died  on  the 
29th  of  the  latter  month.  Dr.  Joynes,  a  wit- 
ness apparently  of  great  intelligence*  skill 
and  scientific  information,  attended  him 
during  his  last  illness,  and  gives  a  minute 
account  of  the  disease,  and  of  the  condition 
of  the  patient  during  his  several  visits; 
which  were  on  the  I7th  and  19th  of  June, 
on  the  29th  and  31st  of  August,  and  on  the 
4th  of  September  1851.  The  disease  with 
whiQh  he  believed  the  patient  was  affected 
was  "softening  of  some  part  of  the  left  side 
of  the  brain."  And  the  account  which  he 
gives  of  its  nature  and  effects  is  as  follows: 
"That  disease  is  a  softening,  that  is  to 
say,  a  diminution  of  consistence  of  one  or 
more  parts  of  the  brain,  generally  limited 
in  extent,  varying  generally  from  the  size 
of  a  pea  to  that  of  an  orange :  in  a  few 
cases  affecting  an  entire  half  of  the  brain, 
rarely  if  ever  the  whole  of  it.  It  makes  its 
attack  in  a  variety  of  forms;  sometimes 
the  symptoms  are  very  much  those  of 
ordinary  apoplexy ;  the  patient  falling  sense- 
less and  motionless,  and  dying  in  a  few 
hours;  in  some  instances,  after  the  disease 
has  commenced  in  this  way,  the  patient, 
after  a  time,  recovers  his  senses,  but  re- 
mains palsied  in  one  or  more  limbs, 
X25  with  frequently  *more  or  less  impair- 
ment of  mind.     In  another   class  of 


cases,  the  disease  begins  with  symptoms  of 
inflammation  of  the  brain,  there  being  head- 
ache, fever,  delirium,  sometimes  partial, 
convulsive  movements,  frequently  with 
rigid  contraction  of  one  or  more  limbs, 
which  is  generally  followed  by  palsy  of  the 
same  limbs.  In  numerous  cases,  the  ap- 
proach of  the  disease  is  more  gradual,  the 
patient,  perhaps,  after  suffering  for  a  time 
with  headache  and  giddiness,  experiences 
some  unusual  sensation  in  one  or  both  limbs 
of  one  side  of  the  body,  such  as  pain,  ting- 
ling, &c.  After  a  time  the  power  of  move- 
ment and  the  faculty  of  sensation  in  those 
limbs  become  impaired;  this  impairment 
increases  until  a  total  paralysis  of  those 
parts  is  the  effect:  partial  convulsions  may 
or  may  not  precede  or  alternate  with  this 
palsy;  sometimes  in  the  beginning  of  such 
cases  there  is  a  gradual  impairment  of  the 
mental  faculties — though  in  many  instances 
they  remain  unaffected  until  the  last  mo- 
ments or  hours  of  life.  It  must  be  under- 
stood that  the  foregoing  is  a  very  general 
account  of  some  of  the  leading  forms  of  the 
disease,  and  that  the  symptoms  themselves 
and  their  order  of  succession  vary  a  good 
deal  in  different  cases.  Its  usual  termina- 
tion is  in  death ;  though  the  interval  between 
the  first  attack  and  death  may  vary  from  a 
few  hours  to  several  years.*' — *'If  the  dis- 
ease be  limited  to  a  small  portion  of  the 
brain,  I  believe  that  it  ma3'  continue  for  a 
considerable  time  without  destroying  the 
testamentary  capacity  of  the  individual.** 
Being  asked  by  the  contestant  in  the  cross 
examination,  **Do  you  refer  the  disease  of 
the  testator  to  that  class  attended  with  in- 
flammation and  delirium,  or  to  that  in  which 
there  is  no  inflammation  attending  the  soft- 
ening of  the  brain?"  the  doctor  answered, 
**I  refer  his  case  to  that  in  which  there  is 
no  inflammation."  And  in  answer  to  an- 
other question  of  the  contestant,    he    said, 

*"I  believe  that  softening  of  the  brain 
226      *may,  without  producing  disorder   of 

the  intellect,  produce  a  weakening  of 
the  will;  an  impairment  of  steady  purpose; 
and  a  liability  to  be  influenced  by  others. 
I  also  believe  it  possible  that  such  disease 
might  produce  a  perversion  of  the  ordinary 
affections  and  dispositions." 

In  regard  to  the  condition  of  the  testator 
at  the  several  visits,  the  doctor  says  that  at 
his  first  visit,  which  was  on  the  17th  of 
June,  "The  principal  circumstance  which 
attracted  my  attention  was  the  occurrence 
of  convulsions  affecting  the  right  half  of 
his  body  at  intervals.  These  convulsions 
continued  for  a  minute  or  less  at  each  re- 
turn, and  were  followed  by  partial  palsy  of 
the  right  limbs  and  of  the  tongue;  and  this 
palsy  gradually  passed  off  in  the  intervals 
of  the  convulsions ;  so  that  before  the  re- 
turn of  the  convulsion  he  had  perfect  use 
of  all  the  limbs  and  of  the  tongue.  A  min- 
ute or  two  after  the  cessation  of  the  fit,  he 
would  utter  the  word  ^basket'  two  or  three 
times,  somewhat  indistinctly,  and  then 
begin  to  talk,  at  first  rather  thickly,  and 
afterwards  with  sufficient  distinctness. 
In  fact,  after   some  time,    his   speech    was 
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entirely  distinct  and  unaffected.  The  left 
side  of  his  body  seemed  to  be  entirely 
unaffected  either  by  the  convulsions  or  by 
the  temporary  palsy  which  followed  them. 
He  complained  of  some  feeling'  of  fullness 
about  the  head,  but  I  do  not  recollect  that 
he  complained  of  pain.** — **I  cannot  speak 
with  precision  as  to  the  intervals  between 
the  fits;  but  I  would  say,  in  general  terms, 
that  it  was  about  an  hour,  more  or  less, 
while  I  saw  him.  As  to  the  regularity  of 
their  return  and  duration,  I  am  unable  to 
speak,  because  he  had  only  two,  or  at  most, 
three  fits  during  my  first  visit.  The  dura- 
tion of  each  fit  in  which  I  saw  him  seemed 
to  be  about  the  same.  *  * — *  *  As  to  the  state  of 
his  mind  during  these  convulsions,  I  know 
nothing;  after  a  convulsion  had  passed  ofiP, 
and   the    faculty    of   speech    returned,    his 

mind  seemed  clear.*' 
227         *In  the  perfect  intervals  of  the  fits 

he  communicated  with  the  doctor  as  a 
sane  and  intelligent  patient.  The  doctor 
was  with  him,  on  this  visit,  about  three 
hours  and  a  half,  and  does  not  think  there 
was  more  than  a  quarter  of  an  hour  of  the 
time  in  which  his  mind  was  not  apparently 
clear.  The  next  visit  was  on  the  night  of 
the  19th  of  June,  just  five  days  before  the 
execution  of  the  will.  "At  that  time 
(says  the  doctor),  the  convulsions  had 
ceased ;  the  palsy  had  disappeared,  and  the 
other  symptoms,  which  I  have  previously 
mentioned,  were  less  marked;  he  seemed 
much  better  in  all  respects.** — **I  next  saw 
him  on'the  night  of  the  29th  of  August 
about  10  or  11  o'clock ;  he  was  then  laboring 
under  a  palsy,  complete  or  nearly  so,  of  the 
parts  which  had  been  affected  at  my  first 
visit,  except  the  tongue,  which  was  only 
partially  paralyzed,  leaving  his  articula- 
tion, although  somewhat  thick  and  difficult, 
yet  easily  understood.*' — **The  palsy,  during 
the  visit  of  which  I  speak,  was  permanent ; 
it  was  neither  absent  nor  diminished  at  any 
time  during  my  visit,  as  far  as  I  recollect. 
His  mind  was  clear.  I  detected  no  delirium, 
incoherence,  or  other  manifest  disorder  of 
the  intellect.  There  was  no  convulsion 
during  this  visit,  which  lasted  until  shortly 
after  sunrise  next  morning.  I  was  in  the 
room  with  Mr.  Taylor  some  two  or  three 
hours  of  this  time."  The  next  visit  was 
on  the  3l8t  of  August;  *'his physical  symp- 
toms were  much  the  same  as  at  the  visit  of 
the  29th  of  August;  nor  do  I  think  the  state 
of  his  mind  was  materially  diflFerent.*' — 
**He  had  no  convulsions  at  this  time." — 
"My  next  and  last  visit  was  on  the  4th  of 
September,  about  11  or  12  o'clock  in  the 
morning;  it  continued  probably  two  hours. 
At  this  time  the  tongue  was  much  more 
affected  by  the  palsy  than  at  my  two  preced- 
ing visits.  I  experienced  much  difficulty  in 
conversing  with  him.  I  was  sometimes 
obliged  to  repeat  a   question    two   or   three 

times  before  a  clear  answer  could  be 
228      obtained;  and  sometimes  it  *required 

the  assistance  of  persons  standing 
around  the  bed  to  enable  me  fully  to  under- 
stand what  he  said.  In  other  respects,  I 
recollect  nothing  particular  to  be   noted   in 


reference  to  his  physical  condition  as  differ- 
ing from  what  it  was  at  mj-  previous  visit. 
As  it  respects  the  state  of  his  mind,  I  am 
not  able  to  speak  with  as  much  confidence 
as  at  previous  visits,  because,  owing  to  the 
great  difficulty  of  speech,  I  conversed  with 
him  but  little,  and  obtained  most  of  the 
information,  which  I  desired  in  regard  to 
his  condition,  since  my  last  visit,  from 
members  of  the  family.  So  far  as  I  con- 
versed with  him,  his  answers  were  rational. 
Another  reason  why  I  held  but  little  con- 
versation with  him  was,  that  he  seemed 
but  little  disposed  to  talk.  He  appeared 
low  spirited  and  somewhat  fretful  and  ir- 
ritable, and  disposed  to  find  fault  with 
persons  in  the  room  if  ever3'  attention  "was 
not  promptly  bestowed ;  he  was  also  quite 
restless,  requiring  to  be  frequently  lifted 
up  and  down.**  This  visit  was  three  days 
before  the  execution  of  the  codicil. 

Dr.  West  was  the  family  physician  of  the 
testator  at  the  time  of  his  death ;  attended 
him  during  his  last  illness;  thinks  his 
mental  condition  was  good  about  the  period 
of  the  date  of  the  will ;  thought  he  con- 
versed as  rationally  as  ever;  saw  no  reason 
to  doubt  his  capacity  to  transact  ordinary 
business,  and  of  disposing*  of  his  property 
in  any  way;  thought  he  was  capable  of 
transacting  his  own  business,  such  as  pay- 
ing and  receiving  debts,  settling  accounts, 
and  giving  and  taking  receipts  up  to  the 
last  time  he  visited  him,  which  was  about 
a  week  before  his  death ;  and  of  course 
about  a  fortnight  after  the  date  of  the  cod- 
icil. 

I  have  stated  thus  fully  the  evidence  of 
the  attending  physicians,  because  it  is 
entitled  to  great  and  peculiar  weight  in  de- 
termining the  question  now  under  consider- 
ation. On  this  subject  see  the  opinion  of 
Carr,  J.,  in  Burton  v.  Scott,  3  Rand.  399, 
403. 

James  S.  Corbin,  the  draftsman  of 
229  the  will  and  codicil,  *had  always 
known  the  testator;  was  well  ac- 
quainted with  him  for  the  last  thirty  years 
of  his  life ;  lived  within  three  or  four  miles 
of  him  for  the  last  twenty  years;  and  was 
intimate  with  him  the  larger  portion  of  the 
time;  thinks  that  at  the  time  of  making- 
his  will  and  codicil  he  was  as  capable  or 
competent  mentally  to  make  a  will  as  at 
any  previous  time.  The  facts  stated  by 
this  witness  fully  sustain  his  opinion  of 
the  capacity  of  the  testator.  He  says,  "I 
wrote  two  wills  for  the  testator;  this  in 
court  is  the  second.  At  the  time  I  wrote 
the  first  will,  he  had  before  him  his  bonds 
and  notes  and  a  copy  of  his  wife's  will.  Af- 
ter reading  over  the  copy  of  his  wife's  will 
attentively,  he  remarked  to  me  that  he  bad 
promised  his  wife  to  make  up  his  daughter's 
portion  of  land  equal  to  his  8on*s;  but  he 
believed  she  had  already  as  many  acres  as 
he  (Edward)  had.  I  replied,  *yes;  but  her 
land,  a  large  portion,  was  not  worth  more 
than  four  or  five  dollars  an  acre,  and 
Edward's,  a  portion  of  it,  worth  from 
twenty  to  thirty  dollars  an  acre.'  Here  he 
used  a  slight  exclamation,    what    I   do    not 
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recollect.  He  then  proceeded  to  add  up  the 
amount  of  his  bonds  and  notes ;  after  doing 
this,  he  said,  with  a  long  sigh,  or  breath, 
or  something  of  the  kind,  *I  will  make  a 
will  to  please  them,  but,  I  expect  there  will 
be  a  squabble  oyer  it.'  This  was  the  time 
of  making  the  first  will.  Some  ten  or 
twelve  days  after  this  I  was  again  sent  for 
to  go  down  to  bis  house,  and  he  told  me 
he  wished  to  make  some  alterations  in  his 
will.  I  asked  him  if  it  would  not  be  better 
to  destroy  the  first  will  and  make  a  new 
one.  He  answered  that  he  thought  it 
would.  He  then  directed  me  to  destroy  the 
old  will,  which  I  did,  and  he  took  his  seat 
at  the  table  and  dictated  the  will  now  in 
court,  which  I  wrote  for  him.  During  the 
time  I  was  writing  the  will,  and  just  be- 
fore, he  had  an  attack  of  paralysis  or 
palsy,  or  whatever  you  may  call  it ;  he 

230  said  he  was^like  some  old  man,  whose 
name  he  mentioned,  who  made  a  will 

and  gave  all  his  property  to  himself,  and 
said  he  thought  too  much  of  his  property  to 
give  it  to  any  person  while  living.  He 
had,  I  think,  while  writing  the  last  wall, 
two  short  attacks  of  paralysis,  but  appeared 
to  me  perfectly  rational  as  soon  as  he  could 
speak,  and  would  commence  dictating  as 
soon  as  he  could  speak,  with  as  much  com- 
posure as  he  did  before  he  was  struck." 

The  witness  was  engaged  two  hours  or 
more  in  preparing  the  will,  and  after  fin- 
ishing it,  read  it  carefully  and  slowly  to  the 
testator,  who  said,  **Well,  that  will  do,'* 
or  words  to  that  amount.  It  was  then 
signed  by  the  testator,  and  attested  by  two 
witnesses;  after  which,  the  testator  handed 
it  to  his  son  Edward,  and  told  him  to  put 
it  away.  At  sometime  between  the  writing 
of  the  will  and  the  codicil,  Edward  W. 
Taylor  told  the  witness  he  had  shown  the 
will  to  Mr.  Fisher,  a  lawyer,  who  thought 
it  was  not  explicit  enough  in  regard  to  the 
bonds  and  notes,  and  said  that  his  father 
wished  to  make  a  codicil  to  explain  the 
nature  of  those  gifts.  Witness  replied,  that 
he  would  write  it,  if  the  testator  requested 
it.  Afterwards,  the  witness  having  been 
sent  for  by  Edward  W.  Taylor,  went  to  the 
house  of  the  testator  for  the  purpose  of 
writing  the  codicil.  After  he  had  been  there 
some  short  time,  Edward  W.  Taylor  said, 
''Father,  Captain  Corbin  is  here,  and  if 
jon  wish  to  make  a  codicil  to  your  will,  he 
will  write  it  for  you."  The  testator  re- 
plied, "let  it  alone  till  morning." — '*Sorae 
time  after  this  (says  the  witness),  when  all 
or  nearly  all  the  other  persons  who  were 
present  had  retired  to  bed,  I  suppose,  and 
when  there  were  no  persons  present  except 
the  testator  and  myself,  and  perhaps  Mr. 
Robert  J.  Silverthorn  (one  of  the  witnesses 
to  the  codicil),  the  testator  said  to  me,  'Ed- 
ward wants  me  to  make  him  executor 
alone,  and  to  explain  about  the  prop- 

231  erty  given  to  him.*     I  replied,  *' well;* 
and  he  went  on   to  say,  'I  intended  to 

give  him  all  the  balance  of  my  property^ 
which  I  had  not  given  away  before.*  I 
said  to  him,  'Did  you  intend  to  give  him  all 
the    negroes    or    not?'    And    he  said  'yes. 


everything  except  what  I  had  given  away 
before.*  I  may  have  mentioned  to  him  the 
bonds  and  notes,  but  do  not  recollect  every 
particular  word  or  words  that  were  passed 
between  us  that  evening.*' 

The  witness  Corbin  and  Robert  J.  Silver- 
thorn  staid  there  that  night.  Next  morning 
Edward  W.  Taylor  came  into  the  bed  room 
of  the  witness,  and  said  that  his  father 
then  wished  him  to  go  down  and  write  the 
codicil  to  his  will.  The  testator  was  lying 
in  bed,  and  witness  wrote  the  codicil  at  a 
window  not  more  than  eight  or  ten  feet 
from  the  bed.  Testator  did  not  redictate  to 
witness  what  he  said  the  over  night,  except 
in  one  general  expression,  which  was, 
'* Write  what  1  told  you  last  night."  Wit- 
ness wrote  the  codicil  according  to  what  he 
understood  from  testator  the  night  before, 
except  the  following  clause:  '*He  also 
states  that  the  loan  of  a  plantation  to  his 
daughter  Mrs.  Sarah  A.  Parramore  was 
intended  as  a  consideration  for  her  thirds 
in  a  plantation  called  Poplar  Grove,  now 
owned  and  occupied  by  David  Taylor,  which 
interest  the  said  Sarah  A.  Parramore  and 
Thomas  H.  Parramore  are  to  convey  to 
David  Taylor,  and  in  case  of  failure,  to 
forfeit  an  interest  in  this  will  to  that 
amount."  In  regard  to  this,  the  witness 
says  the  testator  "did  not  dictate  it  to  nie. 
I  think  I  received  it  from  Mr.  Edward  W. 
Taylor,  who  was  standing  at  his  bed-side, 
and  to  whom  I  supposed  at  that  time  the 
testator  had  communicated  it;  but  when  I 
read  the  codicil  to  the  testator,  he  objected 
to  that  clause,  and  said  it  ought  not  to  have 
been  put  there ;  that  he  Major  Taylor  would 
send  for  Mr.  and  Mrs.  Parramore,  and  have 
that   matter   settled.     I   offered   readilj'    to 

strike  out  the  clause  from  the  codicil, 
232      and  left  the  bed-side  where  he  *was, 

where  I  had  been  standing  reading, 
and  walked  towards  the  window  with  the 
intention  of  striking  it  out,  but  remarked 
that  if  they  did  convey,  that  clause  would  be 
of  no  force.  He  Major  Taylor  replied,  let  it 
alone  until  they  come.  Consequently,  I  did 
not  strike  it  out.  *'  When  witness  was  writ- 
ing the  codicil  he  and  testator  could  dis- 
tinctly hear  each  other  in  a  common  tone  of 
voice.  Does  not  know  where  Edward  was 
during  the  larger  portion  of  the  time ;  thinks 
he  had  been  out  of  the  room  a  part  of  the 
time.  When  he  spoke  to  witness  about  the 
clause  in  relation  to  Mrs.  Parramore,  he 
was  much  nearer  the  testator  than  witness 
was,  and  much  nearer  to  testator  than  to 
witness.  His  position  then,  as  witness 
thinks,  was  casual  or  accidental.  Witness 
did  not  hear  testator  dictate  the  clause  in 
question  to  Edward,  and  does  not  suppose 
that  he  dictated  it  at  that  time,  at  all 
events.  Edward  said  to  witness,  "Father 
wants  you  to  put  in  a  clause  to  compel 
sister  to  convey  her  thirds  in  Poplar  Grove. '  * 
The  peculiar  phraseology  of  the  codicil  in 
this  respect  was  that  of  the  witness.  Has  no 
doubt  that  Edward  was  distinctly  heard  by 
the  testator,  who  made  no  objection  at  the 
moment,  or  before  the  clause  was  written. 
The  codicil  was  read   over   to   the   testator 
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after  it  was  written,  witness  thinks  twice ; 
once  before  the  objection  was  made,  and 
once  afterwards.  And  it  was  then  executed 
by  the  testator,  and  attested  by  two  of  the 
witnesses.  Mr,  and  Mrs.  Parramore  were 
then  sent  for.  They  came  over  very  soon 
after,  and  witness  says,  '*I  think  three 
deeds  were  shown  or  handed  to  them  by 
Mr.  Edward  Taylor.  One  of  the  deeds,  I 
think,  was  written  by  Mr.  Fisher,  (I  mean 
the  counsel).  I  think  this  deed  was  in- 
tended to  be  g"iven  from  Thomas  T.  Taylor 
to  David  C.  Taylor.  The  other  two  were 
for  the  conveyance  of  Mrs.  Parramore's 
thirds  in  the  plantation  called  Poplar  Grove. 

The  one,  I  think,  was  written  by 
233      Mr.     Edward  *W.    Taylor,    and    the 

other,  I  think,  looked  very  much  like 
the  handwriting  of  Thomas  H.  Parramore. 
They  (Mr.  Parramore  and  wife)  did  not 
convey,  telling-  Thomas  T.  Taylor  that  he 
was  too  sick  to  attend  to  business.  He 
replied  with  warmth,  looking*  at  Mr.  Par- 
ramore rather  sternly,  *  What  do  you  mean?* 
Mr.  Parramore  replied  that  he  only  meant 
to  say  that  he.  Major  Taylor,  was  too  sick 
to  attend  to  business.  And  I  was  not  called 
on  afterwards  to  strike  out  the  clause." 
The  deeds  were  handed  to  Mr.  and  Mrs. 
Parramore  in  testator's  presence,  and  wit- 
ness thinks,  at  his  request;  and  testator 
said  to  them,  **I  wish  you  to  fix  this  busi- 
ness.** The  testator  had  no  convulsion 
when  the  codicil  was  written.  One  side  of 
him,  witness  says,  was  completely  para- 
l^'Ssed,  and  it  was  with  much  difficulty  he 
could  articulate  his  words.  There  were 
many  words  that  he  would  attempt  to  artic- 
ulate, and  the  persons  present  were  com- 
pelled to  pronounce  them  for  him.  He  could 
articulate  many  words  almost  distinctly, 
and  most  of  the  words  sufficiently  to  be 
understood  by  any  person  of  common  under- 
standing. 

The  foregoing  seem  to  be  substantially 
the  testimony  of  this  important  witness,  so 
far  at  least  as  it  affects  the  question  of 
capacity.  His  examination  was  very  much 
protracted,  and  he  was  made  to  repeat  the 
same  thing  several  times.  I  have  endeav- 
ored to  give  his  statement  of  the  material 
facts,  in  their  proper  sequence.  I  think 
they  f  ullj'  sustain  his  opinion  of  the  capacity 
of  the  testator,  both  at  the  time  of  making 
his  will  and  his  codicil.  That  opinion  is 
also  sustained  by  the  evidence  of  the  other 
attesting  witnesses,  and  a  great  deal  of  other 
evidence  in  the  case,  which  it  is  unneces- 
sary to  detail.  No  witness,  I  believe,  ex- 
presses the  opinion  that  the  testator's  mind 
was  at  any  time  unsound,  except  on  the  day 
of  his  death.  No  fact  is  proved  from  which 
unsoundness  of  mind  at  any  prior  time  can 

be  fairly  inferred.  The  disease  of 
134      which  he    *died,    while    it    paralyzed 

one-half  of  his  body  and  impaired  his 
speech,  seems  to  have  had  little  or  no  effect 
upon  his  mind.  I  am  of  opinion,  therefore, 
that  he  had  sufficient  capacity  to  make  the 
will  and  codicil. 

Secondly.  As  to  the  alleged  undue  influ- 
ence exercised  upon  him  by  his  son  Edward 
W.  Taylor. 


The  only  material  evidence  on  this  sub- 
ject, I  believe,  is  to  be  found  in  the  testi- 
mony of  the  witness  Corbin,  before  stated; 
and  in  the  fact  that  at  the  time  of  the  tes- 
tator* s  death,  and  for  several  years  before, 
Edward  W.  Taylor  and  his  wife  and  child 
or  children  lived  with  him,  and  seem  to 
have  constituted  his  family.  Mr.  Corbin 
was  a  connection  and  near  neighbor  of  the 
testator,  and  very  intimate  with  him;  and 
doubtless  had  as  good  an  opportunity  as 
any  other  person  of  knowing  whether  such 
undue  influence  existed  or  not.  He  says, 
**I  know  of  nothing  of  the  kind,  of  my  own 
personal  knowledge.  I  have  never  seen 
anything  of  the  kind,  and  have  no  reason 
to  believe  there  was,  from  any  circumstance 
or  occurrence  coming  under  my  own  imme- 
diate knowledge  or  observation.**  Being 
asked,  **Was  there  not  a  very  long,  strong 
and  uninterrupted  relation  of  affection  be- 
tween the  testator  and  his  only  son  EkLward 
W.  Taylor?"  he  answered,  **I  verily  believe 
there  was.**  And  being  further  asked, 
**Did  not  that,  son  fear  and  reverence  that 
father,  and  did  he  not  always  obey  him  to 
the  day  of  his  death?**  he  answered,  "I  be- 
lieve he  did.**  Mrs.  Y'oung,  a  sister,  it  ap- 
pears, of  Mr.  Parramore,  and  niece  of  the 
testator,  had  also  no  doubt  a  good  oppor- 
tunity of  knowing  whether  such  influence 
existed  or  not.  When  asked,  in  cross  ex- 
amination, *'Do  you  know  of  any  fact  of 
undue  or  improper  influence,  either  by 
fraud  or  force,  which  caused  Thomas  T. 
Taylor  to  make  this  will,**  she  answered, 
**No,  sir,  I  do  not.'*  In  regard  to  the  will, 
there  is  nothing  in  the  record   from   which 

it  can    be   inferred    that   he   had    any 
235     ^agency  in  causing  the  testator  to  make 

it  or  to  adopt  any  of  its  provisions. 
The  testator  seemed  to  be  anxious  to  make 
his  will,  and  twice  requested  that  Mr.  Cor- 
bin should  be  sent  for.  It  does  not  appear 
that  Edward  W.  Taylor  knew  what  would 
be  the  contents  of  the  will  until  after  it  was 
written,  but  rather  the  contrary,  as  he 
expressed  something  like  surprise  at  some 
of  its  provisions.  By  the  will  the  testator 
lends  the  land  to  his  son  for  life,  and  g'ives 
it  to  his  heirs  at  his  death.  He  remarked 
to  the  draftsman  of  the  will  that  JB^ward 
was  not  to  be  trusted  with  a  large  estate; 
that  he  would  lend  it  to  him,  and  then  g'ive 
it  to  his  children.  Edward  was  not  present 
when  the  will  was  written,  he  and  the  wit- 
ness Bloxom  having  been  sent  out  of  the 
room  by  the  testator.  It  does  not  appear 
that  there  was  a  great  deal  of  difference 
between  the  two  wills  which  Corbin  pre- 
pared ;  nor  which,  upon  the  whole,  was  more 
favorable  to  Edward,  though  it  seems  prob- 
able the  first  was. 

In  regard  to  the  course  of  Edward  in 
showing  the  will  to  counsel,  Corbin,  when 
first  requested  by  the  testator  to  write  his 
will  had  said,  **You  have  a  large  estate; 
why^  do  you  not  send  for  a  lawyer,  and  have 
3'our  will  written  in  proper  form?"  To 
which  the  testator  replied,  *'You  can  write 
one  now,  and  if  I  get  better,  I  can  do  so.** 
There  can  be  no  doubt   of  the   intention  of 
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the    testator  to  include  his  negroes  and  the 
balance  of  his  bonds  and  notes,  after  paying- 
his  debts  and  legacies,  in  the  residue  of  his 
property    given   by    his    will     to     Edward. 
Corbin  says,  that  after  he  had   written    all 
but    the  last  clause  of  the  will,  the  testator 
remarked,  **Give  all  the  residue  to  Edward. " 
Corbin  enquired,   **Do  you   intend   to   give 
your    son   Edward  all  your    negroes?'*     He 
replied,     **Yes,    they   are   worth    nothing; 
give  them  to  Eidward."     Corbin  then  wrote 
the  last  clause ;  and  read  the  will  slowly  to 
the  testator,  who  expressed  his  satis- 
236       faction  with,   and  executed  *it.     The 
wot^s  of  the  clause  would  no  doubt  be 
construed  according  to  the  intention  of  the 
testator.     The  residue  is  described  as  ^^con- 
sisting    of   negroes,    household    furniture, 
and  stock  of  horses,  cattle,  sheep,  &c. "     The 
balance  of  the  bonds  and   notes   was   prob- 
ably not  particularly  mentioned,  because  it 
was  supposed  the  amount   would   be    small, 
after  paying  debts  and   legacies.     The  will 
was  placed  by  the  testator  in  the  custody  of 
EUlward ;  and    it  is  not  improbable   that   it 
was  shown  by  the  latter  to  a  lawyer  at    the 
former's  request,  in  pursuance   of  the   sug- 
gestion of  Corbin  and  the  purpose  indicated 
to    him  by  the   testator,    as   before   stated. 
But  even  if  shown   to  a  lawyer    by  Edward 
of  his  own  accord,  I  see  nothing  in  the  fact 
from  which  fraud  can  be  inferred,  or  which 
can  be  of  much  if  any  importance  as  a  link 
in  the    chain  of  circumstances   relied  on  to 
prove  the  fraud.     The  contents  of  the  will 
were  not  intended  by  the  testator  to  be  con- 
cealed from  Eklward.     It  was  handed  to  him 
open   or    unsealed.     He   knew   his   father's 
intention,  but  did  not  know  that  it  was   so 
clearly    expressed  in  the  will  as   to  be    free 
from  doubt.     He  may,  therefore,  of  his  own 
accord,    have   shown    it    to    a  lawyer;  and 
when  advised     that     the    residuary    clause 
was  not  sufficiently   explicit,    he    naturally 
desired  that  it  should  be  explained  by  a  cod- 
icil, so  that  there   might   be   no   room    for 
future  controversy.    The  codicil,  then,  gave 
him  nothing  that  was  not  given,  or  intended 
to   be   given,    him   by    the   will.     Its  main 
object    was  to  remove  all  room  for  doubt  in 
regard  to  the  meaning  of  the  will.     It  nom- 
inates Edward  sole  executor,  the  will  having 
made   him  coexecutor  with  W.  Parramore. 
That  matter  was  first  mentioned  to  Corbin 
by  the  testator,  who  said,  **Edward  wants 
me  to  make  him  executor  alone,  and  to   ex- 
plain about  the   property   given  to    him." 
Having    given   Edward  the  largest  portion 
of   his    estate,    made   him    residuary    leg- 
atee, and    directed    him    to    pa3'  his 
237      Mebts,  it  seemed  to  be  fit  that  Edward 
should   be   sole  executor,  and  he  nat- 
urally desired   to  be  so.     The  circumstance 
in  the  case  which  most  materially  affects  the 
propriety   of   the     conduct   of   Edward    W. 
Taylor  in  regard  to  the  will  and  codicil,    is 
his    connection    with    the   insertion  in    the 
codicil    of  the  clause   in  relation   to  Poplar 
Grove.     It  seems  there  had  been  an   agiee- 
ment  between  the  testator   and   Parramore 
and    wife,  that  the  latter  would   release    to 
the  former  Mrs.  Parramore's  dower  interest 


in  Poplar  Grove,  containing  three  hundred 
acres,  in  consideration  that  the  former 
would  convey  to  the  latter  another  tract  of 
three  hundred  acres.  Accordingly',  the 
testator  had  conveyed  the  former  tract  to 
David  C.  Taylor,  and  the  latter  to  Parra- 
more and  wife,  whom  he  desired  to  release 
her  interest  in  the  former  to  him  ;  and  a  deed 
was  prepared  to  be  executed  by  them,  which, 
with  the  other  two  conveyances,  were  the 
deeds  before  mentioned  as  having  been 
handed  to  them  on  the  day  of  the  execution 
of  the  codicil.  The  testator  and  his  son 
were  both  interested  and  anxious  to  have 
the  deed  executed  by  Parramore  and  wife; 
who,  for  some  cause  not  disclosed  by  the 
record,  were  unwilling,  or  had  failed,  to 
execute  the  deed.  It  is  probable  they  had 
had  some  conversation  on  the  subject  of 
putting  something  in  the  codicil  to  compel 
Parramore  and  wife  to  make  the  deed.  The 
testator  must  have  heard  his  son,  standing 
by  his  bed-side,  say  to  Corbin  who  was 
drawing  the  codicil,  *' Father  wants  you  to 
put  in  a  clause  to  compel  sister  to  convey 
her  thirds  in  Poplar  Grove,*'  and  by  his 
silence  he  assented  to  what  was  said.  It 
is  true  that  when  the  codicil  was  read  to 
him  he  objected  to  that  clause,  and  said  it 
ought  not  to  have  been  put  there,  and  that 
he  would  send  for  Mr.  and  Mrs.  Parramore, 
and  have  that  matter  settled.  The  ground 
of  his  objection  does   not   appear.     It   may 

have   been    the   phraseology    of    the 
238      clause,  which  was  that  of  the  *drafts- 

man.     He  determined,  however,  after 
the  effect  of  it  had  been  explained  by  Cor- 
bin, to  let  it   remain  as  part  of  his  codicil. 
The  tract  of  land   loaned  to   Mrs.    Parra- 
more for  life  by  the  will,    seems  to   be    the 
same  land  conveyed  to  her  and  her  husband 
for  life  in  consideration  of  her  interest  in 
Poplar  Grove.     In    both   the  will   and  deed 
the  land  is  described  as  occupied  by  Thomas 
"Only.     When  the  testator  made  his  will    he 
told  Corbin  that  he  loaned  this  land  to  Mrs. 
Parramore,  in  consideration    of   her   thirds 
in  Poplar   Grove.     When  Corbin  wrote   the 
clause  in  the  codicil,  he  wrote  nothing  more 
than  what  the  testator   had   previously    in- 
formed him  was  his  actual    intention,    and 
what  he  had,  under   all   the  circumstances, 
every  reason    to   believe  the    testator    then 
wished  to  be  embodied  in    his  codicil.     The 
testator    would  have  preferred   having   the 
matter    in  regard    to   the  release  settled  in 
his  life  time;  but  failing  in   that,  seems  to 
have  been    willing    to  settle    it  by  his  will. 
I   cannot,     therefore,    see    in    this   circum- 
stance, taken    by    itself,    or   in    connection 
with  all  the  other  circumstances,   sufficient 
ground  for  condemning  the  will    and    codi- 
cil, or   either,  as    having  been  obtained  by 
fraud     or   undue   influence.      The    testator 
certainly   made  by  his   will  a  very  unequal 
distribution    of   his   property   between    his 
two  children,  and    the    record    does  not  dis- 
close any  better  reason  for  his  having  done 
so    than  that    it  was   his  will ;  which   is  an 
all-sufficient    reason  with  courts  of  justice, 
however  they  may  admire  the  rule  of  equal- 
ity.    The  violation    of   that   rule,    without 
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apparent  g'ood  cause,  may  put  them  on  the 
alert,  and  cause  them  to  scrutinize  the  tes- 
tamentary act  with  greater  care.  But  being" 
satisfied  that  it  is  the  act  of  a  competent 
testator,  free  from  the  undue  influence  of 
another,  they  are  bound  to  give  it  full  effect . 
Judge  Carr  has  made  some  appropriate 
observations  on  this  subject  in  Boyd  v. 
Cook's  ex'or,  &c.,  3  I^eigh,  32,  50,  51, 

239  *which    I  will    not   repeat.     It  is  not 
uncommon  for  fathers  to  prefer  their 

sons  to  their  daughters;  especially  when 
they  come  to  make  their  wills.  The  testa- 
tor manifested  such  a  preference  otherwise 
than  in  making  his  will.  He  seems  to  have 
supposed  too,  that  in  giving  property  to 
his  daughter  he  was  giving  it  to  her  hus- 
band. Another  circumstance  which  may 
have  operated  upon  him  was  that  he  had 
been  the  guardian  of  her  husband,  who  had 
sued  him  for  a  settlement  of  his  guardian- 
ship account;  though  this  circumstance 
does  not  appear  to  have  produced  any  ill 
feeling  between  them ;  or  if  it  did,  the 
wound  appears  to  have  been  healed  before 
his  death.  But  it  is  needless  further  to  en- 
quire about  his  motive  for  the  preference. 
The  nature  of  the  disease  under  which  the 
testator  labored  at  the  time  of  the  testa- 
mentary act  is  another  circumstance  which 
requires  of  the  court  of  probat  the  greatest 
possible  care  in  determining  whether  or  not 
the  act  was  the  offspring  of  a  sound  mind, 
free  from  undue  influence  of  others.  I  have 
endeavored  to  give  due  weight  to  all  these 
circumstances  in  coming  to  my  conclu- 
sions on  the  subject;  and  I  am  of  opinion, 
not  only  that  the  testator's  mind  was  sound 
when  the  act  was  done,  as  I  have  already 
said,  but  that  it  does  not  appear  that  any 
undue  influence  was  exercised  upon  him 
by  his  son  to  induce  him  to  execute  the  act, 
or  any  part  of  it.  *  'The  influence  to  vitiate 
an  act  (sa3's  a  writer  of  high  reputation), 
must  amount  to  force  and  coercion  destroy-' 
ing  free  agency;  it  must  not  be  the  influ- 
ence of  affection  and  attachment ;  it  must 
not  be  the  mere  desire  of  gratifying  the 
wishes  of  another ;  for  that  would  be  a  very 
strong  ground  in  support  of  a  testamentary 
act;  further  there  must  be  proof  that  the 
act  was  obtained  by  this  coercion ;  by  im- 
portunity which  could  not  be  resisted;  that 
it  was  done  merely  for  the  sake  of  peace; 
so  that  the  motive  was  tantamount  to  force 
and  fear."  1  Williams  on  Ex'ors,  p.  39; 
1  Jarm.  on  Wills,  p.  29,  note  1. 

240  *The  opinion  I  have  expressed  on 
the  two  questions  I  have  been  con- 
sidering is  greatly  strengthened  by  the  fact 
that  it  accords  with  that  of  the  Circuit 
court ;  except  so  far  as  relates  to  a  portion 
of  the  codicil  to  which  I  will  again  advert. 
The  weight  to  which  the  opinion  of  the 
court  which  saw  and  heard  the  witnesses 
is  entitled  in  such  cases,  is  shown  by  the 
cases  of  Dudleys  v.  Dudley's,  3  Leigh  436 ; 
Jesse  V.  Parker,  6Gratt.  57;  Nock  v.  Nock's 
ex'ors,  10  Gratt.  106,  111. 

Thirdly,  As   to  the  ground   of   defective 
execution. 

And  1st,  as  to  the  will.     Corbin  was  sent 


for  in  the  night,  and  requested  by  the  tes- 
tator to  write  his  will.  It  was  probabl3- 
written  between  eleven  or  twelve,  and  one 
or  two  o'clock  that  night ;  the  draftsman 
being  engaged  about  two  hours  in  writing 
it.  The  table  and  writing  materials  wei^ 
brought  by  the  direction  of  the  testator, 
who  then  requested  his  son  and  Bloxom 
(one  of  the  attesting  witnesses)  to  step  out 
of  the  room  a  little  while.  The3'  accord- 
ingly went  out,  and  the  door  was  shut. 
The  will  was  then  written  by  Corbin,  read 
to  and  approved  by  the  testator,  who  signed 
it  in  Corbin's  presence,  and  requested  him 
to  witness  it;  which  he  accordingly  did, 
by  subscribing  it  in  the  presence  of  the  tes- 
tator. Corbin  says,  '*  After  witnessing  the 
will  myself,  he  (the  testator)  said,  'call  in 
Mr.  Bloxom  and  get  him  to  witness  it  too,' 
or  words  to  this  amount.  I  left  the  will  on 
the  table,  and  opened  the  door  of  the  room 
with  the  intention  of  going  after  Mr. 
Bloxom  myself;  but  I  think  I  saVr  some  of 
the  family  in  the  passage,  and  requested 
them  to  call  Mr.  Bloxom  in.  Immediately 
afterwards  Mr.  Bloxom  came  into  the  room, 
and  the  testator  said  to  Mr.  Bloxom,  as  I 
now  think,  either  *  here,  or  there  is  my  will,' 
I  want  you  to  witness  it;  and  he,  Mr. 
Blo3^om,  did  witness  it  in  my  presence. 
Mr.  Bloxom  soon  after  this,  either  ordered, 
or  requested  Mr.  Taylor  to  order  his  horse 
and    carriage,  and  he  and  his  wife   left  for 

home.     Major  Taylor  then  handed  the 
241      will   to   his  son    Edward  W.  *Taylor, 

and  directed  him  to  put  it  away.  I 
had  before  this  folded  up  the  will  and 
handed  it  to  the  testator.  Mr.  Edward 
Taylor  took  the  will,  and  as  I  now  think, 
put  it  in  the  drawer  of  the  bureau  or  chest 
of  drawers  in  the  room  in  which  the  testator 
was  then  lying.  Next  day  morning  Mr. 
Littleton  Walker  came  over  to  Thomas  T. 
Taylor's  house,  and  I  think  that  he  and 
Edward  Taylor  and  myself  went  from  the 
porch  to  the  room  of  the  testator  together. 
Mr.  Edward  Taylor  got  out  the  will ;  Major 
Taylor  acknowledged  it,  and  requested  Mr. 
Walker  to  witness  it.  Mr.  Walker  turned 
to  me  and  said  he  could  not  write  his  name, 
and  requested  me  to  write  it  for  him.  This 
I  did,  and  he  made  his  mark.  This  oc- 
curred about  7  o'clock  in  the  morning.  The 
testimon3'  of  Bloxom  and  Walker  substan- 
tially agrees  with  that  of  Corbin  in  regard 
to  their  respective  attestations.  The  will 
was  subscribed  by  each  of  them  in  the  pres- 
ence of  the  testator.  Corbin  was  present 
when  the  will  was  acknowledged  to,  and 
subscribed  by  Bloxom  and  Walker  respec- 
tively, but  neither  of  them  was  present 
when  it  was  subscribed  by  Corbin,  who  did 
not  subscribe  it  after  either  of  the  subse- 
quent acknowledgments.  Thus  the  will  was 
twice  acknowledged  before  two  witnesses 
present  at  the  same  time,  and  these  wit- 
nesses subscribed  it  in  the  presence  of  the 
testator.  But  one  of  the  two  witnesses 
subscribed  prior  in  time  to  either  of  the  two 
acknowledgments,  and  did  not  actaall3' 
subscribe  it  in  the  presence  of  the  other. 
On  these  two  grounds  it  is  contended    that 


114 


II  GRATT. 


Pakramork  v.  Taylor. 


242,  243,  244^ 


the  execution  is  defective,  and  that  under  the 
new  statute  of  wills.  Code,  p.  516,  {  4,  which 
g'ovems  this  case,  the  will  must  be  sub- 
scribed by  at  least  two  competent  witnesses 
after  it  has  been  sig'ned  or  subscribed  in 
their  joint  presence ;  and  must  be  subscribed 
by  them  not  only  in  the  presence  of  the 
testator  but  in  the  presence  of  each  other. 
The  words  of  the  section   are,  *'No 

242  will  shall   be  *valid   unless   it   be    in 
writing  and  signed  by  the  testator,  or 

by  some  other  person  in  his  presence  and 
by  his  direction,  in  such  manner  as  to  make 
it  manifest  that  the  same  is  intended  as  a 
signature ;  and  moreover,  unless  it  be  wholly 
written  by  the  testator,  the  signature  shall 
be  made  or  the  will  acknowledged  by  him 
in  the  presence  of  at  least  two  competent 
witnesses  present  at  the  same  time;  and 
such  witnesses  shall  subscribe  the  will  in 
the  presence  of  the  testator,  but  no  form 
of  attestation  shall  be  necessary.'' 

It  is  contended  by  the  counsel  for  the  ap- 
pellant that  this  part  of  the  statute  is  almost 
a  literal  transcript  of  the  statute,  1  Vict, 
ch.  1,  i  9,  which,  before  the  enactment  of 
oar  new  Code,  had  been  construed  by  the 
£nglish  courts  according  to  the  view  main- 
tained by  him  on  each  of  the  two  grounds 
above  mentioned ;  and  that  our  statute  ought 
to  receive  the  same  construction. 

It  is  certainly  true,  as  a  general  rule, 
that  when  an  English  statute,  especially  one 
of  long  standing,  is  adopted  in  this  state, 
the  settled  judicial  construction  which  it 
had  received  in  that  country  at  the  time  of 
its  adoption  in  this,  is  also  adopted  along 
with  it. 

But  that  rule  hardly  applies  to  the  revi- 
sion of  1849,  in  which  our  whole  code  of 
laws,  civil  and  criminal,  was  revised  and 
re-enacted.  The  rule  which  would  seem 
to  be  more  applicable  to  that  revision  is 
that  the  old  law  was  not  intended  to  be 
altered,  unless  such  intention  plain I3'  ap- 
pears in  the  new  Code.  The  legislative 
mind  was  fixed  on  the  then  existing  law  as 
the  text,  to  be  altered  only  as  occasion 
might  seem  to  require.  Great  alteration 
was  made  in  words  and  phraseology,  while 
comparatively  little  was  made  in  substance. 
The  codes  and  statutes  of  other  states  were 
consulted  and  made  contributory  to  some 
extent;  but  not  with  any  intention  of  los- 
ing sight  of  our  own,  and  adopting  al- 
together the  system  of  another  state  or 

243  *country   on   an3'    branch  of  the  law. 
Spencer,  J.,  in  delivering  the  opinion 

of  the  Court  of  errors  of  New  York  in 
Taylor  v.  Delancey,  2  Caine's  Cases  143, 
thus  speaks  of  the  rule  which  is  applicable 
to  such  a  case  as  this:  '^ Where  the  law 
antecedently  to  the  revision  was  settled, 
either  by  clear  expressions  in  the  statutes, 
or  adjudications  on  them,  the  mere  change 
of  phraseology  shall  not  be  deemed  or  con- 
strued a  change  of  the  law,  unless  such 
phraseology  evidently  purports  an  inten- 
tion in  the  legislature  to  work  a  change. 
A  contrary  construction  might  be  produc- 
tive of  the  most  dangerous  consequences." 
The  same  principle  has  been   recognized  in 


other  cases.  Yates*  Case,  4  John.  K.  317, 
359;  Matter  of  Brown,  21  Wend.  R.  316; 
Theriat  v.  Hart,  2  Hill^s  N.  Y.  R.  3^0. 

The  4th  section  of  our  present  law  of  wills 
seems  to  differ,  in  substance,  only  in  one  or 
two  respects  from  our  former  law,  accord- 
ing to  its  settled  construction.  The  first 
and  perhaps  most  important  difference  is 
that  the  present  law  requires  all  wills  to  be 
in  writing,  with  an  exception  made  by  the 
6th  section.  The  next,  and  perhaps  only 
other,  difference  arises  from  the  introduc- 
tion of  the  words  ** present  at  the  same  time" 
after  the  word  *•  witnesses"  in  the  ne\y  law. 
It  had  been  well  settled  under  the  old  law, 
that  a  will  might  be  acknowledged  before 
the  witnesses  at  different  times.  In  Dud- 
leys V.  Dudleys,  3  Leigh  436,  the  will  was 
attested  by  one  witness  in  1818,  and  by  the 
other  in  1825.  The  evil  arising  from  this 
construction  was,  that  the  testator  might 
be  capable  of  making  a  will  at  the  time 
of  one  of  the  attestations,  and  incapable  at 
the  time  of  the  other,  and  only  one  attest- 
ing witness  could  prove  the  important  fact 
of  mental  capacity  at  either  time.  Wills 
are  frequently,  if  not  generally,  executed 
by  persons  in  extremis,  whose  powers  of 
mind  as  well  as  of  body  are  gradually  sink- 
ing. They  are  often  capable  one  da3-, 
244  and  incapable  *the  next,  of  making  a 
will.  The  words  in  question  were 
introduced  to  remedy  this  obvious  evil. 
There  seems  to  have  been  considerable  op- 
position in  the  legislature  even  to  this 
change.  The  words  * 'present  at  the  same 
time,"  in  the  report  of  the  revisers,  were 
stricken  out  b3'  a  committee  of  the  whole 
house  of  delegates ;  but  were  restored  by  the 
house  itself.  The  provision  in  the  new  law 
that  the  will  should  be  signed  "in  such  man- 
ner as  to  make  it  manifest  that  the  name  is 
intended  for  a  signature,"  was  no  change 
of  the  old  law ;  but  merel3'  an  express  adop- 
tion of  the  judicial  construction  it  had  re- 
ceived in  Waller  v.  Waller,  1  Gratt.  454. 
The  words  in  the  new  law  authorizing  the 
will  to  be  acknowledged  by  the  testator  in 
the  presence  of  the  witnesses,  were  not  in 
the  old  law,  but  they  only  embodied  the  long 
settled  construction  of  that  law.  The 
words  ''but  no  form  of  attestation  shall  be 
necessary,"  in  the  new  law,  effected  no 
change;  no  form  of  attestation  being  neces- 
sary under  the  old  law.  Pollock  &  wife  v. 
Glassell,  2  Gratt.  439. 

On  the  other  hand,  there  are  some  mate- 
rial differences  between  the  4th  section  of 
our  new  law  and  the  9th  section  of  1  Vict, 
ch.  26.  1st.  The  latter  requires  the  will 
to  be  * 'signed  at  the  foot  or  end  thereof;" 
the  former  requires  it  to  be  signed  "in  such 
manner  as  to  make  it  manifest  that  the 
name  is  intended  as  a  signature."  2dly. 
The  latter  requires  that  "such  signature 
shall  be  made  or  acknowledged  by  the  tes- 
tator,"  in  the  presence  of  the  witnesses; 
the  former  requires  that  "the  signature 
shall  be  made  or  the  will  acknowledged  by 
him,"  in  the  presence  of  the  witnesses. 
3dly.  The  latter  does  not  even  require  the 
witnesses  to  be  "credible,"   as    the   statute 
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of  Charles  did,  but  on  the  contrary,  the  14th 
section  enacts  ^^hat  if  any  person,  who 
shall  attest  the  execution  of  a  will,  shall, 
at  the  time  of  the  execution  thereof,  or  at 
any  time  afterwards,  be   incompetent 

245  to  be  admitted  a  witness  to*prove  the 
execution  thereof,  such  will  shall  not 

on  that  account  be  invalid."  The  former 
requires  the  witnesses  to  be  '"competent;" 
thus  working^  no  change  in  the  old  law,  but 
merely  substituting  in  the  new  law  a  more 
appropriate  word,  * 'competent,"  for  the 
word  "credible,"  in  the  old  law,  which  had 
been  judicially  construed  to  mean  "compe- 
tent." 4thiy.  The  worJs  "shall  attest"  in 
the  latter  (which  were  perhaps  merely  su- 
perfluous) are  not  in  the  former.  Sthly.  The 
former  does  not  require  a  will,  "wholly 
written  by  the  testator,"  to  be  authenticated 
by  attesting  and  subscribing  witnesses; 
the  latter  makes  no  such  exception. 

Thus  it  will  be  seen  that  there  is  a  closer 
correspondence,  in  substance  at  least,  be- 
tween our  old  and  new  law,  than  between 
the  latter  and  the  statute  of  Victoria.  And 
I  can  see  no  good  reason  for  giving  to  the 
decisions  of  the  English  courts  upon  their 
statute  any  greater  weight  in  the  construc- 
tion of  ours,  than  they  are  intrinsically  en- 
titled to.  If  the3''  appear  to  be  founded  on 
good  reasons,  and  are  not  in  conflict  with 
our  own  decisions,  the^*  ought  to  be  followed 
by  us;  otherwise  not. 

I  will  now  proceed  to  consider  the  two 
grounds  on  which  it  is  contended  that  the 
execution  of  the  will  and  codicil  in  this 
case  was  defective:  And 

1.  That  the  subscription  of  each  of  the 
two  attesting  witnesses  must  be  made  after 
the  signature  or  acknowledgment  by  the  tes- 
tator in  the  simultaneous  presence  of  both ; 
whereas  in  this  case  the  subscription  of  one 
of  them  was  made  before. 

In  support  of  this  ground  the  counsel  for 
the  appellant  relied  on  three  decisions  of 
Sir  Herbert  Jenner  Fust,  viz:  Allen's  Case, 
7  Eng.  Kcc.  R.  131;  Simmond's  Case,  Id. 
374 ;  and  Moore  v.  King,  Id.  429.  The  first 
two  were  ex  parte  motions.  In  each  of  the 
three  cases  the  will  was  subscribed  by  the 
two  witnesses  on  different  days;    but 

246  the  first  witness  was  present  *at  the 
acknowledgment  before,  and  sub- 
scription by,  the  second ;  though  he  did  not 
then  resubscribe  the  will.  In  the  last  case 
there  was  this  additional  feature,  that  the 
first  witness  pointed  out  her  signature  to 
the  second  when  the  latter  was  about  to 
subscribe  the  will.  In  each  of  the  cases 
the  decision  was  against  the  will.  Whether 
that  would  have  been  the  decision  if,  as  in 
this  case,  the  transaction  had  occurred  at 
one  and  the  same  time,  but  one  of  the  wit- 
nesses had  signed  an  instant  before  the 
acknowledgment  by  the  testator  in  the  sim- 
ultaneous presence  of  both,  is  perhaps  not 
certain :  though  I  think  it  may  fairly  be 
inferred  that  it  would,  from  what  was  said 
by  the  judge  in  those  cases,  and  in  Old- 
ing's  Case,  Id.  341,  and  Cooper  v.  Bocket, 
Id.  537;  in  which  two  latter  cases  he  de- 
cided that  a  will  must  be  signed  by   a   tes- 


tator before  it  is  subscribed  by  witnesses, 
whether  the  two  acts  occur  at  the  same  or 
different  times.  The  opinion  of  this 
learned  judge  seems  therefore  to  be  in  favor 
of  the  appellant  on  the  question  under  con- 
sideration. 

I  must  say,  however,  that  I  do  not  con- 
sider that  opinion  reasonable,  and  if  it  were 
unopposed  by  any  countervailing  decision, 
I  would  not  be  willing  to  follow  it.  But 
there  are  three  decisions  of  this  court  which 
I  think  are  in  conflict  with  that  opinion,  and 
against  the  appellant  on  this  question.  It 
is  true  they  were  decisions  under  our  old 
law ;  but  I  do  not  think  there  is  any  mate- 
rial difference  between  the  old  and  new  law 
in  this  respect.  These  decisions  are  Pol- 
lock St  wife  v.  Glassell,  2Gratt.  439;  Rosser 
V.  Franklin,  6  Id.  1;  and  Sturdivant  v. 
Birchett,  10  Id.  67. 

In  Pollock  &  wife  v.  Glassell,  the  name 
of  the  flrst  witness  was  signed  di verso  in- 
tuitu, and  whether  in  the  presence  of  the 
testatrix  or  not,  does  not  appear;  though  it 
was  certainly  not  signed  at  her  request, 
and  was  signed  before  the  name  of  the  tes- 
tatrix  was  signed.  The  authority  of 
247  that  case  cannot  be  weakened  *by 
saying  that  the  question  was  not  dis- 
cussed by  the  counsel  nor  considered  by  the 
court.  It  cannot  be  supposed  that  the  able 
counsel  who  argued,  and  learned  judges  who 
decided  that  case,  would  have  overlooked 
so  important  a  question,  or  passed  it  by 
without  notice,  if  they  had  entertained  a 
doubt  about  it.  Nor  can  the  authority  of 
the  case  be  weakened  by  saying  that  the 
codicil  was  executed  under  a  power  of  ap- 
pointment ;  for  the  whole  settlement  creat- 
ing the  power  superadded  a  requisition 
not  made  by  the  statute  of  wills ;  it  did  not 
dispense  with  any  of  the  statutory  requisi- 
tions ;  and  it  was  not  pretended  that  a  com- 
pliance with  any  of  them  was  unnecessary. 
The  question  considered  by  the  court  was, 
whether  the  codicil  was  well  executed  ac- 
cording to  the  statute  of  wills,  and  had  also 
the  superadded  requisition?  The  court, 
consisting  of  four  judges,  decided  the  ques- 
tion unanimously  in  the  affirmative. 

In  Rosser  v.  Franklin,  the  testatrix  made 
her  mark  after  the  subscription  of  the  wit- 
nesses. It  was  argued  by  the  learned 
counsel  against  the  will,  that  the  witnesses 
must  attest  a  perfect,  not  an  imperfect  in- 
strument; a  will  signed  by  the  party,  and 
not  a  paper  without  a  signature.  And  he 
cited  Olding's  Case,  7  Eng.  Ecc.  R.  341, 
and  Byrd's  Case,  Id.  391,  in  which  the  pre- 
cise question  arose,  and  was  adjudicated  in 
that  wa3',  although  both  the  attestation  and 
signing  occurred  at  the  same  interview, 
and  the  one  immediately  preceded  the 
other.  It  was  held  by  the  court,  however, 
in  disregard  of  these  decisions  of  the  Ec- 
clesiastical court,  that  ''the  fact  whether 
in  the  order  of  time  the  testatrix  made  her 
mark  before  or  after  the  subscription  of 
the  witnesses,  is,  under  the  circumstances, 
in  nowise  material,  in  so  much  as  the  whole 
transaction  must  be  regarded  as  one  con- 
tinuous,   uninterrupted   act,  conducted  and 
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completed xwi thin  a  few  minutes,    while  ail 
concerned   in    it  continued     present, 
248       *and  during  the   unbroken,    supervis- 
ing,  attesting  attention   of  the  sub- 
scribing witnesses." 

In  Sturdivant  v.  Birchett,  the  will  was 
subscribed  b^r  all  the  witnesses  out  of  the 
presence  of  tlie  testator;  but  they  immedi- 
ately returned  to  his  presence  with  the  will. 
Their  subscription  was  invalid  until  their 
return ;  and  was  made  effectual  by  what 
then  occurred,  though  they  did  not  resub- 
acribe  the  will. 

These   decisions   of  our    own    court    are 
strong'ly  sustained    by   cases   decided   else- 
where.    The   case   of   Swift  v.   Wiley,  1  B. 
Monr.  R.  114,  goes  farther  than  any  of  our 
own  cases  in  favor  of  the  validity  of  a  sub- 
scription by  witnesses  before  the  signing 
or     acknowledgment    by   the    testator.     In 
that  case  two  of   the   witnesses    subscribed 
the  ^vill  some  hours   before   it   was   signed 
by  the  testator;  but   having  remained  with 
him    until   it    was    signed    by  him    in    the 
presence    of  themselves  and    another,    and 
having    then    again     acknowledged     their 
respective   signatures  as   subscribing   wit- 
nesses,   their  subscription  was  held    to   be 
valid.     To    resubscribe    their  names,    said 
the  court,  '^  would  have  been    a   superfluous 
and  puerile   act  of    mechanical    repetition, 
not  necessary  for   indentification ;    because 
they  had  once  subscribed  the  same  paper  in 
the  presence  and  at  the  request  of   the   tes- 
tator, and  which    fact   was   recognized    by 
him  as  well  as  by  themselves,  after  his  own 
name    had  been   subscribed,  and  when    the 
document  thus  recognized   and    identified, 
was    finally  and   conclusively  published   as 
his  will ;  nor  can  we  perceive  any  other  end 
of  either  utility  or  security  that  could  have 
been  promoted  by  again  subscribing  names 
already  sufficiently   subscribed."     For   the 
other    cases   on    the   subject,  I  refer  to  the 
opinion   of  Judge   I^ee   in     Sturdivant     v. 
Birchett,  in  which  they  are  fully    collected 
and  commented  on. 
The  case  under  consideration  is  stronger 
in  favor  of  the  will  than  either  of  the 
249   -   four  last  cited.     In    this  *case    these 
important  circumstances  concur,  some 
one  or  more  of  which  did  not  exist  in  either 
of  those  cases,  viz :  both  of    the   witnesses 
subscribed    their   names  as  such  to  the  will 
in    the  presence  and  at  the  request   of   the 
testator,  after  it  had  been  perfected  by  his 
signature,  and  he  then  acknowledged   it  in 
their  joint  presence:  The  whole  transaction 
having    been  begun,  continued   and   ended 
at  one  time  and  without  interruption.     And 
I  think  there  existed    in    neither  of   those 
cases  a  single  essential  circumstance  which 
did  not   exist   in    this.     For   though    there 
was  no  verbal  recognition  by  Corbin  of  his 
signature  after  Ihe  acknowledgment  by  the 
testator    in  the  joint   presence   of   the   two 
witnesses,  there  was  an  actual   recognition 
of    it  by  him,  at  least  as  effectual  as  words 
could  make  it. 

I  conclude,  therefore,  that  both  reason 
and  authority  are  against  the  appellant  on 
the  first  ground  on  which  he  rests  his  objec- 


tion to  the  execution  of  the  will ;  and  I  will 
now  consider  the  other  ground,  which  is 

2dly.  That  the  witnesses  must  subscribe 
the  will  in  the  presence  of  each  other. 

The  old  law  certainly  did  not  require  the 
witnesses  to  subscribe  in  the  presence  of 
each  other.  As  the  acknowledgment  might 
be  made  before  them  separately  and  at 
different  times,  it  followed  necessarily  that 
they  might  subscribe  separately  and  at 
different  times.  Nor  does  the  neW  law  ex- 
pressly require  them  to  subscribe  in  the 
presence  of  each  other.  But  it  is  contended 
that  this  is  implied  by  certain  phraseology 
used  in  the  new  law,  and  not  to  be  found 
in  the  old.  That  phraseology  is,  that  fhe 
acknowledgment  by  the  testator  must  be 
'*in  the  presence  of  at  least  two  competent 
witnesses,  present  at  the  same  time;  and 
such  witnesses  shall  subscribe  the  will  in 
the  presence  of  the  testator.**  The  statute 
of  Victoria  uses  nearly  the  same  words ;  the 
only  difference  being  that  the  word  **com- 
petent"    in   our   law   is   not   in    that 

250  statute  *and  the   words  '  ^shall   attest 
and,*'  which   in  that   statute  precede 

the  words  ^^ shall  subscribe,'*  are  omitted  in 
our  law;  but  that  difference  is  merely 
verbal  in  regard  to  the  question  under  con- 
sideration. It  is  admitted  that  the  two 
laws  in  this  respect  are  substantially'  iden- 
tical ;  and  it  would  seem  they  ought  to  re- 
ceive the  same  construction.  There  has  yet 
been  no  judicial  construction  of  our  law^. 
But  a  case  has  been  recently  decided  by  the 
judicial  committee  of  the  queen's  privy 
council  in  England  which  was  much  relied 
on  by  the  counsel  for  the  appellant,  and  is 
supposed  to  have  conclusively  settled  that 
the  statute  of  Victoria  requires  the  wit- 
nesses to  subscribe  in  the  presence  of  each 
other.  That  case  is  Casement  v.  Fulton, 
decided  in  1845,  and  reported  in  5  Moore's 
Privy  Council  Cases,  p.  130.  It  was  an 
appeal  from  the  Supreme  court  of  judicature 
at  Calcutta ;  and  arose  on  the  7th  section  of 
the  India  will  act,  which  is  a  copy  of  the 
9th  section  of  the  statute,  1  Vict.  ch.  26,  ex- 
cept that,  like  our  law,  it  omits  the  words 
* 'shall  attest." 

The  case  was  this:  A  testator  signed  his 
will  in  the  presence  of  a  witness  who  sub- 
scribed it  in  his  presence ;  about  two  hours 
afterwards,  upon  the  arrival  of  another 
witness,  the  testator  in  the  joint  presence  of 
the  former  witness  and  the  other  subscrib- 
ing witness,  acknowledged  his  signature  at 
the  foot  of  the  will.  The  second  witness 
then  subscribed  the  will,  and  the  first  wit- 
ness, in  his  and  the  testator's  presence, 
acknowledged  his  subscription,  but  did  not 
resubscribe.  It  was  held  by  the  judicial 
committee,  (affirming  the  sentence  of  the 
Supreme  court  at  Calcutta, )  that  the  require- 
ments of  the  act  had  not  been  sufficiently 
complied  with;  it  being  necessary  that 
both  witnesses  should  be  jointly  present  at 
the  same  act  of  the  testator,  and  jointly 
subscribe  it  in  his  presence.  Lord  Broug- 
ham in  delivering  the  opinion  of  the  com- 
mittee,   said,   ''We    think   the   words 

251  admit  of  no  other  construction,  *for  it 
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is,  *and  such  witnesses  shall  subscribe.' 
Now  this  forms  one  sentence  with  the 
preceding"  words,  'present  at  the  same 
time/  and  *such*  must  plainly  be  read,  *such 
present  witnesses,  or  such  witnesses  so 
being  present  at  the  same  time.*  'Such' 
describes  not  raerelj'  the  names  of  the  wit- 
nesses, but  all  that  is  previously  enacted 
respecting  them.  One  quality  of  these  wit- 
nesses is.  their  being  present  at  the  same 
time.  Trierefore,  we  cannot  limit  the  mean- 
ing of  the  larg-e  word  of  reference,  'such,'  to 
the  mere  names  or  persons  of  the  witnesses ; 
it  must  embrace  what  had  just  been  said  of 
tl^ir  presence;  it  must  mean  the  witnesses, 
&c.  present  at  the  same  time." 

It  will  be  observed  that  in  Casement  v. 
Fulton  the  will  was  signed  by  the  testator 
and  subscribed  by  one  of  the  witnesses  at 
one  time,  and  the  acknowledgment  by  the 
testator,  in  the  joint  presence  of  both  wit- 
nesses, was  at  a  different  and  subsequent 
time.  And  it  had  been  decided  by  the 
English  Ecclesiastical  court  in  the  cases 
before  cited,  that  such  an  attestation  was 
not  sufficient ;  even  though  the  first  witness 
acknowledged  his  signature  at  the  time  of 
the  acknowledgment  by  the  testator  in  the 
joint  presence  of  both  witnesses.  If  these 
cases  were  regarded  as  authority,  there 
seems  to  have  been  no  necessity  for  decid- 
ing, if  it  was  decided,  in  Casement  v.  Ful- 
ton, that  the  witnesses  must  subscribe  in 
the  presence  of  each  other;  for  the  attesta- 
tion was  otherwise  insufficient.  It  will  also 
be  observed  that  there  is  a  very  important 
difference  between  that  case  and  the  one 
under  consideration,  in  this,  that  in  the  lat- 
ter the  whole  transaction  occurred  at  one 
and  the  same  time ;  there  being  no  breach 
of  continuit)',  and  little  if  any  greater  in- 
terval between  the  different  parts  of  the 
transaction  than  the  necessary  order  of 
sequence  required.  The  decision  of  the 
committee  might  possibly  have  been  differ- 
ent, if  the  facts  before  it  had  been  like 
252  the  facts  of  this  case,  *with  the  single 
exception  that  both  of  the  witnesses 
had  signed  after  the  testator:  a  fact  decided 
to  be  material  by  the  English  courts,  but 
immaterial  by  ours.  But  whatever  would 
have  been  its  decision  in  such  a  case,  and 
whatever  may  have  been  its  actual  decision 
in  the  case  before  it,  there  can  be  no  doubt, 
from  the  language  used  by  Lord  Brougham, 
that  in  the  opinion  of  the  committee  the 
statute  requires  the  witnesses  to  subscribe 
their  names  in  the  presence  of  each  other. 
The  opinion  is  certainly  entitled  to  great 
respect :  And  if  it  had  been  before  the  leg- 
islature when  the  present  law  of  wills  was 
enacted,  it  might  have  had  a  very  impor- 
tant influence  in  the  construction  of  our  law. 
But  that  opinion  was  not  before  the  leg- 
islature :  and  it  is  almost  certain  that  not  a 
member  of  that  body  had  then  any  knowl- 
edge or  information  of  any  such  opinion,  or 
that  any  such  case  had  been  decided.  The 
case  had  not,  I  believe,  been  reported  in  any 
form  in  this  countrj'.  There  has  yet,  I 
believe,  been  no  American  edition  of 
Moore's    Privy     Council     Cases;    and    the 


London  edition  of  that  work  has,  during 
the  present  year,  for  the  first  time,  been 
added  to  our  state  library.  The  5th  volume 
of  the  work,  which  contains  that  case,  em- 
braces the  decisions  of  the  committee  dur- 
ing the  j'ears  1845-47,  and  could  not  have 
been  long  published  even  in  England  when 
the  new  law  of  wills  was  enacted  in  this 
state.  The  last  volume  of  Reports  of  Eng- 
lish Probat  Cases,  which  had  then  been  pub- 
lished in  this  country,  was  7  Kng*.  Ecc. 
Rep.  containing  2  and  3  Curteiss.  While 
that  volume,  as  we  have  seen,  contains 
several  cases  bearing  upon  the  first  ground 
of  objection  to  the  will  in  this  case,  it  con- 
tains none  which  can  have  any  material 
effect  upon  the  second  ground  of  objection 
now  under  consideration.  Nor  is  there 
any  such  case  in  any  prior  volume  of  Eug- 
lish  Probat  Cases.     Indeed  I  believe  1 

253  Curteiss   commences  *about  the  time 
that  the  statute  of  Victoria  went  into 

operation.  On  the  contrary,  it  is  manifest 
from  the  decisions  of  Sir  Herbert  Jenner 
Fust,  in  some  of  the  cases  before  cited,  that 
in  his  opinion  the  statute  does  not  require 
the  witnesses  to  subscribe  in  the  presence 
of  each  other;  though  he  is  of  opinion  that 
it  requires  both  of  them  to  subscribe  the 
will  immediately  after  it  is  sig'ned  by  the 
testator,  or  his  signature  acknowledged  in 
their  joint  presence.  In  Cooper  v.  Bockett, 
7  Eng.  Ecc.  R.  542,  he  expressly  says,  **By 
the  9th  section  of  the  act  of  parliament,  it 
is  absolutely  necessary  that  the  deceased 
shall  have  signed  the  will,  or  have  acknowl- 
edged his  signature,  in  the  presence  of  two 
witnesses  present  at  the  same  time,  and 
that  they  should  have  attested  it  in  the  pres- 
ence of  the  testator,  though  not  of  each 
other."  While  Casement  v.  Fulton  was 
unknown  to  the  legislature  when  the  present 
law  of  wills  was  enacted.  Cooper  v.  Bockett 
was  reported  in  a  volume  which  had  some 
years  previously  been  published  in  this 
country,  and  was  then  in  the  state  library. 
If  the  construction  given  in  either  case  can 
be  considered  as  having  been  tacitly  adopted 
by  the  legislature  in  the  enactment  of  our 
law,  it  is  that  given  in  the  latter,  rather 
than  that  given  in  the  former  case.  The 
opinion  given  In  the  former  is,  therefore, 
entitled  to  no  other  consideration  in  this 
case  than  that  which  is  always  due  to  the 
opinion  of  learned  jurists,  and  that  which 
may  be  due  to  the  reasons  on  which  it  is 
founded. 

Giving  to  the  opinion  expressed  in  Case- 
ment V.  Fulton  all  the  consideration  to 
which  it  is  entitled,  I  must  say  that  I  can- 
not see  the  force  of  the  reasons  on  which  it 
is  founded.  It  seems,  almost  entirely,  to 
rest  on  the  import  of  what  is  called  **the 
large  word  of  reference,  such;"  which,  it  is 
supposed,  "describes  not  merely  the  names 
of  the  witnesses,  but  all  that  is  previously 
f^nacted  respecting  them."     It  **must 

254  plainly  be  read;  *(8ay^s   Lord    Broug- 
ham,) such  present  witnesses,  or  such 

witnesses  so  being  present  at  the  same 
time."  Admitting  this  to  be  the  true  im- 
port of  the  word  "such,"  I  think    it  by   no 
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means  follows  that,  according  to  the  gram- 
matical construction  of  the  sentence,  the 
witnesses  are  required  to  subscribe  in  the 
presence  of  each  other.  **Such  witnesses 
so  being  present  at  the  same  time"  when 
the  signature  is  made  or  acknowledged, 
surel3'  need  not  of  necessit3'  subscribe  in 
the  presence  of  each  other. 

But  whatever  may  be  said  of  that  case,  I 
think  the  legislature  of  Virginia,  in  the 
enactment  of  our  new  law,  did  not  intend 
to  require  the  witnesses  to  subscribe  the 
will  in  the  presence  of  each  other.  It  was 
a  very  important  change  in  the  law  to  re- 
quire them  to  be  together  when  the  will  is 
signed  or  acknowledged.  Good  reasons  ex- 
isted for  that  change;  and  yet,  as  I  have 
before  remarked,  it  was  strongly  opposed  in 
the  legislature.  Surely  no  greater  change 
was  intended  than  the  words  express.  If 
the  supposed  change  had  been  intended,  it 
would  have  been  made  plainly,  and  not  by 
mere  implication,  or  the  use  of  a  word  of 
equivocal  import.  The  obvious  mode  of 
making  it  would  have  been,  by  the  insertion 
of  the  words  ''and  each  other;*'  so  as  to 
make  the  sentence  read  *'and  such  witnesses 
shall  subscribe  the  will  in  the  presence  of 
the  testator  and  each  other."  The  express 
requisition  that  they  shall  subscribe  ''in 
the  presence  of  the  testator,"  seems  to  ex- 
clude anv  implication  that  they  shall  sub- 
scribe **in  the  presence  of  each  other." 
There  would  have  been  as  much  reason 
for  expression  in  the  one  case  as  the  other, 
if  both-  had  been  intended.  The  word 
•*such"  would  have  had  as  much  efficacy  in 
requiring  the  act  to  be  done  by  the  wit- 
nesses in  the  presence  of  the  testator,  as  in 
requiring  it  to  be  done  in  the  presence  of 
each    other.     The    law   of   wills    should  be 

plainly  written,  and  no  room  should 
255       be  left  *for  doubt  or  implication.     It 

is  a  law  of  almost  universal  applica- 
tion, and  must  often  be  acted  on  by  un- 
learned persons,  in  a  situation  which 
precludes  the  possibility  of  obtaining  pro- 
fessional aid.  The  most  important  family 
settlements,  which  are  often  postponed  to 
the  last  day  or  hour  of  life,  may  depend 
upon  an  observance  of  its  requisitions. 
How  important  then  that  it  should  im- 
pose no  needless  requisition ;  none  that  is 
not  productive  of  some  substantial  good ; 
and  that  it  should  plainly  express  what  it 
means.  A  requisition  that  the  witnesses 
shall  subscribe  in  the  presence  of  each 
other,  would  be  a  fruitful  source  of  litiga- 
tion, would  defeat  many  fair  wills,  and 
would,  I  think  be  productive  of  no  corre- 
sponding good.  It  would  very  much  clog 
the  exercise  of  the  testamentary  power, 
without  throwing  around  it,  so  far  as  I  can 
perceive,  a  single  additional  safeguard.  It 
would  render  it  necessary  to  enquire  in 
every  case,  whether  the  witnesses,  when 
they  subscribed  the  will,  were  not  only  in 
the  presence  of  the  testator  or  in  the  range 
of  his  vision,  but  also  in  the  presence  of 
each  other  or  in  the  range  of  each  other's 
vision.  It  would  be  questionable  whether 
range    of   the  vision  would  be  sufficient  in 


regard  to  the  witnesses  inter  se,  and  whether 
actual  sight  would  not  be  necessary.  For 
though  a  testator  may  dispense  with  actual 
sight  of  the  witnesses  if  they  are  in  the 
range  of  his  vision,  it  being  his  own  matter, 
it  would  for  that  very  reason,  be  doubtful 
whether  the  witnesses  could  dispense  with 
actual  sight  of  each  other.  Nothing  is 
more  common  or  natural  than  for  a  scriv- 
ener to  subscribe  a  will  as  a  witness  before 
his  fellow  witness  is  called  in  to  join  him 
in  the  attestation ;  or,  for  a  witness  called 
on  to  attest  a  will,  after  doing  so,  to  turn 
his  back  and  walk  off  without  noticing  what 
is  done  by  others  afterwards.  No  case 
could  present  a  more  striking  illustration  of 
the  application   of  these  remarks  and 

256  the  ill  effects  of  *such   a   requisition 
than    the   case   under    consideration. 

The  two  attesting  witnesses,  Corbin  and 
Bloxom,  being  in  the  room  with  the  testator, 
the  latter  requests  Bloxom  to  step  out 
awhile.  The  testator  and  Corbin  being  then 
alone  in  the  room,  th^  door  is  closed,  and  the 
will  is  written  by  Corbin,  signed  by  the  tes- 
tator, and  subscribed  by  Corbin  in  the  pres- 
ence of  the  testator,  and  at  his  request.  The 
testator  then  requests  Corbin  to  call  in  the 
other  witness,  that  he  may  subscribe  it 
also.  Bloxom  is  accordingly  called  in  from 
another  room;  comes  immediately  in,  and 
the  three  being  then  alone  in  the  testator's 
room,  and  the  will  lying  on  the  table  with 
the  names  of  the  testator  and  Corbin  thereto 
just  subscribed ;  the  testator  acknowledges 
the  will,  and  at  his  request  Bloxom  sub- 
scribes it  in  the  presence  of  the  testator  and 
Corbin,  and  the  will  is  then  handed  by  Cor- 
bin to  the  testator.  If  this  will  were  de- 
feated because  the  witnesses  were  not  in  the 
presence  of  each  other  when  Corbin  sub- 
scribed it,  then  indeed  might  it  be  said  that 
substance  would  be  sacrificed  to  form,  and 
the  end  of  the  law  to  the  means  used  for 
attaining  it.  But  I  think  form  as  well  as 
substance,  the  means  as  well  as  the  end,  sus- 
tain the  validity  of  this  will,  and  that  its 
excution  is  not  defective  on  the  second,  any 
more  than  on  the  first  ground  relied  on  b3' 
the  appellant. 

2dly.  As  to  the  codicil. 

The  facts  in  regard  to  the  execution  of 
the  codicil  are  very  much  like  those  in  re- 
gard to  the  execution  of  the  will.  Many  of 
them  have  been  already  stated,  and  need  not 
be  repeated.  Corbin  and  Robert  J.  Silver- 
thorn,  two  of  the  subscribing  witnesses, 
spent  a  night  together  at  the  testator's. 
Earl  J*  next  morning  the  codicil  was  writ- 
ten by  Corbin,  who  signed  the  testator's 
name  thereto  in  his  presence,  and  at  his  re- 
quest; the  testator  made  his  mark  in  the 
presence  of  Corbin,  who,  in  his  presence 
and    at    his     request,    subscribed    it 

257  *as   a   witness.      R.     J.    Silverthorn, 
who   had   not  come   down  stairs,  was 

then  called  in  by  Corbin  to  witness  the 
codicil  also,  and  accordingly  came  in;  when 
Corbin  took  up  the  will  and  carried  it  to 
the  testator,  who  according  to  Corbin 's  testi- 
mony, said,  "I  acknowledge  this,  and  want 
you  to  witness  it;"  or,  according  to  R.    J. 
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Silverthorn's  testimony,  Corbin  asked  the 
testator  if  he  acknowledged  it,  and  the  tes- 
tator said  he  did.  R.  J.  Silverthorn  then 
subscribed  it  in  the  presence  of  the  testator 
and  of  Corbin. 

The  grounds  of  objection  to  the  execution 
of  the  codicil  are  the    same  as  those   taken 
to  the  executon  of  the  will;  and  the  facts  in 
regard  to  each  being  substantially  the  same, 
I  am  of   opinion  that  the  codicil   was   well 
executed,    for   reasons    which    have    been 
already  given,     I  think  it  makes  no  differ- 
ence whether  the  instrument   was   called   a 
codicil  or  not  by  the  testator  at  the  time  of 
its  acknowledgment,  and  that  the  principle, 
declared  in  the  cases  of  The   British   Mu- 
seum V.  White  and  Rosser  v.  Franklin,  is  at 
least  as  applicable  to  the  new  law  as  to  the 
old.     It  is  necessary  that  the  testator  should 
understand    the  content**  and  nature  of  the 
instrument  when  he   executes   or   acknowl- 
edges it;  but  not   that   he  should  call  it  by 
any  particular  name,  or  even  by  any   name 
at  all.     The  old  law,  by   judicial   construc- 
tion, accepted  acknowledgment,  in    lieu   of 
signature,  by  the  testator  in  presence  of  the 
witnesses,  and  did  not  require  the  instru- 
ment to  be  named  in   the  acknowledgment. 
The  new  law  adopts  that   construction,    by^ 
expressly     authorizing     such    acknowledg- 
ment, which  may  be  made  in  any   form   in 
which  it  might  have  been  made  under   the 
old  law.     No  formula  of  acknowledgment  is 
prescribed  by  law. 

I  am  therefor  of  opinion  that  there  is  no 
error  in  the  sentence  of  the  Circuit  court  to 
the  prejudice  of  the  appellant.  This 
opinion,  however,  is  intended  to 
258  *be  referred  and  confined  to  the 
peculiar  facts  of  this  case ;  and  espe- 
cially the  important  fact  that  the  whole 
transaction  in  regard  to  the  execution  and 
attestation  of  the  will  occurred  at  one  and 
the  same  interview,  and  without  any  breach 
of  continuity.  The  same  observations  apply 
to  the  codicil.  I  do  not  mean  to  say  that 
either  would  have  been  well  executed  and 
attested  if  there  had  been  a  substantial  in- 
terval of  time  between  the  acknowledgment 
by  the  testator  in  the  joint  presence  of  the 
two  witnesses,  and  the  subscription  by  the 
witnesses  or  either  of  them.  As  was  said 
by  my  brother  Lee  in  Sturdivant  v.  Birchett, 
**It  will  be  quite  time  enough  to  decide  that 
question  when  a  case  requiring  it  to  be 
decided  shall  come  before  us  for  adjudica- 
tion." 

My  opinion  is  intended  to  have  no  refer- 
ence to  the  attestation  of  the  will  by  Walker, 
or  the  codicil  by  William  T.  Silverthorn ; 
but  to  be  confined  to  the  attestation  by  the 
other  two  witnesses  to  each. 

But  I  think  there  is  an  error  in  the  sen- 
tence to  the  prejudice  of  the  appellee,  in 
refusing  to  admit  to  probat  that  clause  of 
the  codicil  which  relates  to  Poplar  Grove. 
Though  the  testator  at  first  objected  to  that 
clause,  and  said  it  ought  not  to  have  been 
put  there,  and  that  he  would  send  for  Mr.  and 
Mrs.  Parramore  and  have  that  matter  set- 
tled; yet  it  does  not  appear  that  any  fraud 
was  used    in   having  the    clause   inserted; 


and  when  the  effect  of  it  was  explained  to 
him  by  Corbin,  the  testator  refused  to  let  it 
be  stricken  out ;  and  executed  and  acknowl- 
edged the  codicil  containing  the  clause  as 
part  thereof.  The  execution  was  not  con- 
ditional but  absolute;  and  the  codicil  was 
not  afterwards  revoked  in  whole  or  in  part. 
The  result  is  that  I  am  for  affirming  so 
much  of  the  sentence  as  admits  the  will  and 
part  of  the  codicil  to  probat ;  for  reversing 

so  much  as  refuses  to  admit  the 
259      *residue  of  the  codicil  to  probat ;  and 

for  admitting  such  residue  to  prol>at 
also ;  with  costs  to  the  appellee  as  the  party 
substantially  prevailing. 

LEE  and  SAMUELS,  Js.,    concurred    in 
the  opinion  of  Moncure,  J. 

ALLEN  and  DANIEL,  Js.,  dissented. 
Sentence   reversed    in    favor  of   the    ap- 
pellee. 


260  *Stainback  v.  The  Bank  of  Virginia. 

■ 

April  Term,  1854.  Richmond. 

I.  Foreign  Bills  of  Exchaiiife- Protest  -  Sufltetency  of 

Cose  at  Bar.-The  notarial  protest  <>f  a  foreign  bill 
of  exchangre  states  that  the  notary  took  the  bill  t« 
the  countlnff-house  of  the  drawee,  and  there  exhib- 
ited it  to  a  clerk  of  the  drawee,  and  demanded 
acceptance  thereof  :  and  that  the  said  clerk  re- 
plied that  the  same  could  not  be  accepted.  Hkijj 
That  the  protest  Is  sufficient  to  bind  the  endorser. 
a.  Same- AccepUnce  —  Parol  Evidence*  -  Parol  fvi- 
dence  that  the  clerk  was  authorized  to  refas*e 
acceptance  of  the  bill.  Is  admissible  in  an  aclloii 
by  the  holder  against  the  endorser. 

3.  Same— Same— Same.— Ah  the  protest  is  sufllrienl 
itself  to  bind  the  endorser.  If  parol  evidence  \vaj» 
not  admissible  to  prove  the  authority  of  the  clerk 
to  refuse  acceptance  of  the  bill,  yet  Its  admiwiion 
could  not  Injure  the  defendant ;  and  therefore,  it 
Is  no  ground  for  reverslnir  the  Judfirment. 

4.  Porelffn  Bills  of  Exchange— Notice  of  Dishonor— Suffi- 
ciency of— Case  at  Bar.— A  bill  drawn  In  Peien*- 
burg-.  Virginia,  on  a  house  In  London,  t*"*-** 
protested  for  nonacceptance  on  the  5th  of  April 
1843.  The  next  Canard  steamer  sailed  from  Liver- 
pool for  the  United  States  on  the  l»th  of  that 
month,  and  notice  of  the  dishonor  of  tbe  bill  wxh 
sent  by  that  steamer.  At  that  time  these  steamers 
carried  the  mall  between  the  two  countries  under 
a  contract  with  the  British  government :  and  it 
was  the  usual  mode  of  transmitting  letters.  There 
were,  however,  regular  lines  of  sailing  packcU 
between  Ix)ndon  and  Liverpool  and  the  United 
States,  for  which  letter  bags  were  made  up  at  the 
London  post  office,  and  such  packets  sailed  fn»m 
London  or  Liverpool  on  the  7th,  10th  and  17lh  ot 
April  1843.  But  it  was  probable  that  the  steamer 
of  the  l»th  would  arrive  before  any  of  Ihcm. 
Held  :    The  notice  was  sufficient. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Petersburg,  brought  by  the 
Bank  of  Virginia  against  I^ittleberry  E. 
Stainback,  upon  a  bill  of  exchange  for  one 
thousand    pounds  sterling,  drawn   by  F.  C 

♦The  principal  case  is  cited  in  DeVoss  v.  Citv  t»t 
Richmond.  ISGratl.  363. 
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Stainback  of  Petersburg  upon  T.  W.  Clagett 
of  the  city  of  Ivondon,  endorsed  by  the  de- 
fendant, and  protested  for  nonacceptance. 
Upon  the  trial  the  plaintiff  introduced  the 
bill  of  exchange,  which  bore  date  the 

261  20th  *of  February  1843,  and  was  made 
payable   sixty   days   after  sight ;  and 

then  offered  in  evidence  the  protest,  which 
stated  that  on  this  da3%  the  5th  of  April 
1843,  at  the  request  of  Call,  Martin  &  Co. 
of  I^ondon,  bankers,  bearers  of  the  bill  of 
exchange  whereof  a  true  copy  is  on  the 
other  side  written,  I,  John  Harrison  of  the 
city  of  L/ondon,'  a  notary  public,  Ac,  went 
to  the  counting-house  of  T.  W.  Clagett, 
Esquire,  within  this  cit3',  upon  whom  the 
said  bill  is  drawn,  and  speaking  to  the 
clerk,  exhibited  unto  him  the  said  bill,  and 
demanded  acceptance  thereof,  whereunto 
he  answered  that  the  same  could  not  be  ac- 
cepted. Therefore  I,  the  said  notary,  at 
the  request  aforesaid,  have  protested,  &c. 

The  plaintiffs  also  offered  evidence  in  re- 
spect to  the  presentment  and  dishonor  of 
the  bill,  and  the  usage  of  London  as  to  the 
mode  of  presenting  bills  for  acceptance. 
The  defendant  objected  to  this  evidence, 
and  also  to  the  protest,  but  consented  that 
it  should  be  heard,  it  being  agreed  by  the 
court  and  the  counsel  for  the  plaintiffs,  that 
all  objections  to  the  evidence  might  be  made 
after  it  was  heard,  as  if  made  before. 

The  plaintiffs  then  offered  evidence  to 
prove  that  it  is,  and  was  in  April  1843,  the 
usage  of  merchants  and  bankers  in  London 
to  leave  a  bill  for  acceptance  on  one  day, 
and  to  call  for  it  on  the  next,  leaving  it 
with  the  drawee  in  the  meantime;  that  if 
the  bill  be  returned  without  acceptance,  the 
holder  puts  it  into  the  hands  of  a  ni^tary, 
who  again  presents  it  at  the  place  of  busi- 
ness of  the  drawee  for  acceptance,  and,  in 
case  of  refusal  to  accept  by  the  drawee,  or 
by  a  clerk,  or  other  person  employed  therein, 
makes  out  the  protest;  and  that  a  refusal 
by  a  clerk  to  accept  under  such  circum- 
stances, is,  by  the  custom  of  London,  a 
sufficient  dishonor  to  charge  the  previous 
parties;  and  that  the  usage  had  been  ob- 
served in  this  case. 

The  plaintiffs  further  offered   evi- 

262  dence  to  prove,  that  *in  April  1843  the 
steamers   of    the   Cunard   line   sailed 

from  Liverpool  for  Boston  twice,  the  days 
of  sailing  being  the  4th  and  19th  days  of 
the  month ;  that  the  steamers  of  that  line 
then  carried  the  mails  between  Great  Brit- 
ain and  the  United  States,  under  a  contract 
made  in  1841  with  the  British  government; 
that  it  had  been  the  usage  of  the  London 
post  office,  since  that  contract,  to  forward 
all  letters  addressed  to  the  United  States, 
by  that  line,  unless  specially  directed  to  be 
forwarded  by  other  vessels,  notwithstanding 
that  in  the  interval  between  the  delivery  of 
any  letter  into  the  office  and  the  sailing  of 
a  steamer  of  that  line,  one  or  more  other 
vessels,  steam  or  sailing,  might  leave  Great 
Britain  for  the  United  States;  'and  that 
merchants  generally,  if  not  invariably,  re- 
ceive their  letters  from  Great  Britain  by 
that  line,  and  did  so  in  April  1843;  that  it 


was  the  usage  of  merchants,  bankers,  &c., 
of  the  city  of  London,  in  April  1843,  to  for- 
ward notices  of  protest  to  parties  in  the 
United  States  by  the  steamers  of  that  line, 
and  that  such  notices  are,  by  the  usage  of 
London,  considered  sufficient,  if  dispatched 
by  the  first  mail  made  up  in  London  after 
the  dishonor  of  the  bill,  for  conveyance  to 
the  United  States  by  that  line. 

The  defendant  offered  evidence  to  prove, 
that  in  April  1843,  there  were  five  regular 
lines  of  sailing  packets  between  New  York 
and  Liverpool,  the  regular  days  of  sailing 
each  way  being  the  1st,  7th,  13th,  19th  and 
25th  days  of  each  month ;  that  at  the  same 
time  there  were  two  regular  lines  of  sailing 
packets  between  New  York  and  London, 
which  sailed  from  London  on  the  7th,  17th 
and  27th  days  of  each  month ;  and  from 
Portsmouth,  on  the  1st,  10th  and  20th  days 
of  each  month ;  that  it  was  the  usage  of  all 
these  packets  at  that  time  to  carry  letter 
bags  which  were  made  up  at  the  post 
office,  and  that  such  is  still  the  usage; 
and  that  it  was,  in  April  1843,  and 
263  still  is,  the  *usage  of  the  London 
post  office  to  issue,  daily,  a  sheet  called 
the  **Packet  List,*'  announcing  the  days  of 
sailing  of  packets  from  London  and  Liver- 
pool for  the  United  States  and  other  for- 
eign countries. 

The  defendant  also  offered  evidence  to 
prove  that  it  was,  in  April  1843,  the  usage 
of  merchants  and  bankers  in  London  and 
in  New  York  to  forward  notices  of  dishonor 
across  the  Atlantic  by  the  first  regular 
packet  after  the  dishonor,  whether  using 
sails  or  steam,  or  both ;  that  the  usage  of 
London  was,  and  had  long  been,  to  deposit 
in  the  post  office,  the  next  day  after  the 
dishonor  of  a  bill,  a  notice  addressed  to  the 
party  in  the  United  States,  to  be  forwarded 
by  the  next  mail,  and  that  the  usage  in 
London  did  not  require  or  authorize  the 
notice  to  be  withheld  for  Cunard's  line  if  a 
packet  of  any  other  regular  line  sailed  in  the 
interval. 

The  evidence  on  both  sides  being  closed, 
the  defendant  objected  to  the  protest  as 
evidence  in  the  cause,  on  the  ground  that  it 
did  not  state  facts  sufficient,  if  true,  to  make 
out  the  dishonor  of  the  bill  for  nonaccept- 
ance, and  moved  the  court  to  exclude  the 
same  from  the  jury;  or,  if,  the  court  should 
admit  the  protest  as  evidence,  to  instruct 
the  jury  that  it  is  not  competent  for  the 
plaintiffs  to  add  to  or  explain  the  protest, 
or  to  prove  the  facts  of  presentment,  de- 
mand and  refusal,  or  either  of  them,  or  the 
circumstances  of  either,  by  parol  or  other 
extrinsic  evidence. 

Whereupon  the  court  permitted  the  said 
protest  to  go  in  evidence  to  the  jury,  and 
refused  to  give  the  instruction  asked  for; 
but  instructed  the  jury  that  the  said  pro- 
test is  sufficient,  provided  the  jury  believe 
from  the  evidence  in  the  cause,  that  the 
clerk  to  whom  the  said  bill  was  presented 
by  the  notary  for  acceptance,  was  author- 
ized by  the  drawee  T.  W.  Clagett  to  refuse 
acceptance  thereof. 

And    then    the    defendant,    by    counsel^ 
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moved  the  *court  further   to   instruct 
the  jury  as  follows:     *'If   you  believe 
that  the  bill  on  which    this   suit  is  founded 
was  protested  for  nonacceptance  on  the  5th 
day  of  April  1843,  that  the  letter  from   the 
holder,  containing-  notice   to   the  plaintiffs 
of    the  nonacceptance,    was  written  on  the 
I7th  of  April,  and  forwarded  by  the  Cunard 
steamer  of  the  19th  from  Liverpool  to  Bos- 
ton, that  being  the  first  steamer  of  that  or 
any    line  that  left   England  for  the  United 
States    after   the  date  of   the   protest;  that 
during  the  interval  between  the  5th  and  17th 
days  of  April,  one  or   more  regular   sailing 
packets    left    London    for    New    York,    by 
which    the  holders    of  the    bill  might  have 
forwarded    the  notice ;  and  that   during  the 
same    interval  one  or  more  regular   sailing 
packets    left  Liverpool  for   New    York,  the 
regular  days  of  sailing  of  which  were  known 
in  London,  by  which  the  holders  of  the  bill 
might    have    forwarded    the    notice;    that 
mails  or  letter  bags  were  regularly  made  up 
at  the  London   post   office   for   the   regular 
sailing  packets  from  that  city,  and  also  for 
those    from    Liverpool  to   New  York ;  then 
the  notice  of  dishonor  was  not  despatched 
in    due   time,    and   you   should  find  for  the 
defendant.     And    that   this  is  so,  although 
3'ou    find  that  the  Cunard  line  of    steamers 
carried  the  mail  between  the  United  States 
and  Great  Britain,  under   a   contract    with 
the   British   government;  that   commercial 
letters    from  merchants  in  Great  Britain  to 
their   correspondents  in  the  United  States, 
were  usually  forwarded  by  that    line,    and 
that  the  steamer  of  the  19th  of  April  might 
have  been  reasonably  expected  to  arrive  as 
soon  as  any  of  the  sailing  packets   referred 
to,    or  sooner."     But  the   court   refused   to 
give    said  instruction,    and   instructed    the 
jury  that  the  "notice  of  the  dishonor  of  the 
said  bill   given  to  the    defendant  was  suffi- 
cient, if  the  jury  believe  from  the  evidence 
that  the  Cunard  line  of   steamers   was   the 
regularly    established    mail    line    between 
Great  Britain  and  the  United    States, 
265      *and  was  the  regular,    ordinary  mode 
of  communication  generally  used  and 
adopted  by  merchants,  bill  brokers  and  other 
men    of  business  in  Great   Britain,    as    the 
channel  of  communication   from  that  coun- 
try to  this ;  and  that  such  notice  was  trans- 
mitted  by    the   first   steamer   of   that    line 
which  left  Great  Britain  after  the  protest  of 
said  bill. 

»     To  these  several  opinions  of  thfe  court  the 
defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs, 
and  assessed  the  damages  at  five  thousand 
one  hundred  and  eighty-five  dollars  and  five 
cents,  with  legal  interest  on  four  thousand 
seven  hundred  and  eleven  dollars  and  eleven 
cents  from  the  24th  of  February  1843,  that 
being  the  day  when  the  bill  was  discounted 
by  the  bank,  until  paid ;  and  the  court  ren- 
dered a  judgment  according  to  the  verdict. 
Whereupon  the  defendant  applied  to  this 
court  for  a  supersedeas,  which  was  awarded. 

Joynes  and  Patton,  for  the  appellant. 
D.  May  and  Stanard,  for  the  appellees. 


SAMUELS,  J.  Two  questions  are  pre- 
sented by  the  record  before  us: 

1st.  Whether  the  protest  made  by  the 
notary  is  sufficient  in  itself,  or  when  atded 
by  the  parol  proof  offered,  to  charge  the 
plaintiff  in  error  as  endorser. 

2d.  Whether  the  notice  of  dishonor  was 
duly  forwarded  to  the  endorser,  so  as  to 
charge  him. 

As  to  the  first :  The  protest  sets  forth  the 
facts  that  the  notary  took  the  bill  on  which 
the  suit  is  brought,  to  the  counting-house  of 
Clagett  the  drawee,  and  speaking  to  a  clerk, 
exhibited    the   bill    and    demanded  accept- 
ance   thereof;  whereunto  he  answered  that 
the  same  could  not   be   accepted;  and    that 
thereupon  the  notary  protested  the  bill 
266      for  nonacceptance.     In  the  ♦argument 
here,  the  plaintiff's  counsel  made  but 
one  objection  to  the  sufficiency  of  the    pro- 
test; that  is,  that  it  does  not  state  that  the 
clerk  of  the  drawee  had  authority  to  refasc 
acceptance.     This  objection  should  not  pre- 
vail, if  the  protest  had  no  extrinsic  support : 
The  most  formal  words  could  not  more  fully 
express    the  notary's  opinion  of  the  Jerk's 
authority  in  the  premises,  than  is  set  forth 
in  the  protest.     The  notary  at  the  counting- 
house  of  the  drawee,  exhibited  the  bill  to  a 
clerk,  demanded  acceptance,   which  was  re- 
fused, the  answer  to  the  demand  noted,  and 
thereupon    the  bill  protested.     This   means 
that  in  the  judgment  of  the   notary  it   was 
proper  to  exhibit  the  bill  to  this  clerk,  and 
demand  acceptance  from  him;  that  the  clerk 
had  authorityto  act  on   that   demand;    that 
his  answer  was  a  proper  refusal :     And  upon 
all  this  the  notary  made  his  protest,   which 
plainly  enough  expresses  his  opinion  in  re- 
gard to   the   sufficiency    of   every    step   on 
which  he  founded  that  official  act. 

The   protest   in   this   case  is  in  the  same 
form  as  that  in  Nelson  v.  Fotterall,  7  Leigh 
179.     In  that  case  the  whole  court  seems   to 
have  thought  that  parol  proof  was  admissi- 
ble to  show  the  clerk's  authority    to    refuse 
acceptance ;  two  of   the   judges   thought   it 
necessary  in   aid  of  the  protest ;  two  others 
thought  it  unnecessary,  and  that  the  protest 
of  itself  was  sufficient:  It  was  not  intimated 
by  any  one,  that  if  the  protest  did  not  suffi- 
ciently verify  the  fact  of  the  clerk's  author- 
ity, parol  proof  was  inadmissible  to  supply 
the  defect.     The  court  is  the  proper  tribunal 
to  decide  what  facts  are  proved  by    written 
documents.     If  the  court,   as  it  might  have 
done,  had  decided  that  the  protest  proved  a 
proper  demand,  and  the  other  facts  set  forth 
therein,  it  was  unnecessary,  and   therefore 
improper,  to   hear   parol  proof  in  regard  to 
it,  unless  proof  had  been  previously  offered 
to  assail  the  truth  of  facts  alleged   therein. 
If  this   be  error   at   all,   it   certainly 
267      is  not  to  *the  prejudice  of  the    plain- 
tiff in  error  here;  it   can    do   him  no 
harm,  after  facts  are  proved  by  appropriate 
written  testimony,  the  truth  of  which  is  in 
nowise  impeached,  to  admit  parol  proof  of 
the  same  fact. 

Thus,  whether  we  regard   the   protest  as 
sufficient   in  itself,  or  as  supported   by  the 
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parol  proof  fully  showing"  the  clerk's  au- 
thority and  other  facts,  the  court  did  not 
err  to  the  prejudice  of  the  plaintiff  in  error 
in  permitting'  the  protest  and  evidence  to 
g-o  to  the  jury:  The  parol  proof  established 
the  fact  that  the  clerk  had  authority  to 
refuse  an  acceptance. 

As  to  the  second :  The  law  requires  notice 
of  dishonor  of  commercial  paper  to  be 
transmitted  to  the  parties  thereto  for  the 
purpose  of  enabling*  them  to  do  what  is 
needful  to  protect  their  interests;  to  this 
end  it  may  he  important  to  have  early 
notice,  and  the  law  requires  it  to  be  given. 
In  the  case  before  us  the  notice  was  sent  in 
a  mode  which  would  bring  it  to  the  hands 
of  the  plaintiflF  in  error  at  the  earliest 
practicable  day:  Yet  it  is  alleged  that  it 
should  have  been  sent  by  another  mode, 
which,  although  it  might  have  commenced 
the  transmission  at  an  earlier  day,  yet 
would  not  have  delivered  it  so  soon  as  the 
mode  a<1opted.  If  we  could  yield  to  the 
argument  of  the  plaintiff's  counsel,  we 
should  sacrifice  the  object  of  the  law.  The 
notice  was  transmitted  in  the  mail  by  an 
ocean  steamer  belonging  to  the  Cunard  line, 
which  line  carried  the  mail  from  Great 
Britain  to  the  United  States.  It  was  sent 
by  the  first  steamer  which  started  after  the 
bill  was  dishonored.  This  brings  the  case 
within  the  stringent  rule  of  requiring  that 
the  notice  be  sent  by  the  first  mail.  It 
appears,  however,  that  there  are  regular 
lines  of  sailing  packets  from  London  (the 
place  of  the  drawee's  residence)  to  the 
United  States;  that  these  packets  carried 
letter  bags  made  up  at  the  London  post 
office ;  and  that  the   times  for  their  sailing 

from  Great  Britain  occurred    between 
268       the  day  ♦  of  the  dishonor  of  this   bill 

and  the  day  of  the  steamer's  leaving. 
It  further  appears,  that  although  a  sailing 
packet  should  leave  on  the  regular  day  for 
her  departure,  and  thereafter  a  steamer 
should  leave  on  her  reg-ular  day  of  depar- 
ture, the  steamer  would  probably  arrive 
first  in  the  United  States.  It  further  ap- 
pears, that  the  line  of  mail  steamers  is  used 
by  a  very  large  majority  of  business  men 
for  the  transmission  of  letters  from  Great 
Britain  to  the  United  States.  There  can 
be  no  question,  that  of  these  two  modes  of 
transmission,  the  proper  one  was  adopted. 
This  one  has  in  its  favor  the  facts  that  it 
carries  the  mail,  that  it  is  the  ordinary 
mode  of  transmission,  and  that  it  may  be 
expected  to  deliver  a  letter  at  an  earlier  day 
than  the  other;  that  other  having  in  its 
favor  the  facts  that  it  starts  at  an  earlier 
day,  and  carries  a  letter  bag.  There  is 
nothing'  to  counterbalance  the  fact  that 
the  other  line  will  deliver  the  letter  at  the 
earliest  day.  I  think  the  notice  of  dis- 
honor was  duly  transmitted. 

I  am  of  opinion   to  affirm    the   judgment. 
The  other  judges  concurred. 
Judg'tuent  affirmed. 


269  •Stainback  v.  The  Bank  of  Virginia. 

April  Term,  1854,  Richmond. 

I.  Principal  and  Agrent— Power  of  Attorney  to  Draw, 
Endorse   or    Accept  Bills— Scope  of  Authority.*— A 

power  of  attorney  to  draw,  endorse  or  accept  bills . 
and  to  make  and  endorse  notes,  negotiable  at  a 
particular  bank,  in  the  name  of  the  principal.  In 
the  absence  of  anytblner  to  staow  a  different  Inten- 
tion, must  be  construed  as  firivinsr  authority  to 
act  only  In  the  separate  Individual  business  of  the 
principal  :  And  an  endorsement  of  a  bill  by  the 
asrent  In  the  name  of  his  principal,  for  the  benefit 
of  the  agrent.  Is  beyond  his  authority,  and  does  not 
bind  the  principal. 
a.  Same  —  Sane— Knowledge  of  Third  Party  That 
Asrent  is  Exceeding:  Authority— Effect.— A  party 
dealinff  with  the  asrent.  with  knowledge  or  means 
of  knowledfre  that  under  such  a  power  he  Is  en- 
dorsinfif  the  name  of  his  principal  for  his  own  beu- 
etlt.  Is  not  entitled  to  recover  from  the  principal. 

3.  Same— Same— Same.— The  fact  that  the  attorney 
who  was  the  drawer  of  the  bill  upon  which  he 
endorsed  the  name  of  bis  principal,  held  the  bill 
at  the  time  it  was  discounted  by  the  holder,  and 
that  the  proceeds  were  passed  to  his  credit,  are  of 
themselves  full  proof  that  the  attorney  was  acting 
for  his  own  benelit,  and  not  that  of  his  principal. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Petersburg,  brought  hy 
the  Bank  of  Virginia  against  Littleberr^' 
E.  Stainback,  as  endorser  of  three  bills  of 
exchange,  each  for  five  hundred  pounds 
sterling,  drawn  by  F.  C.  Stainback  upon 
T.  W.  Clagett  of  L/ondon,  and  protested 
for  nonacceptance.  The  bills  purport  to 
be  endorsed  by  Littleberry  K.  Stainback, 
by  F.  C.  Stainback  his  attorney.  Two  of 
them  bear  date  the  6th,  and  the  third  the 
7th  of  February  1843.  This  case  presented 
the  same  questions  as  to  the  protest  and 
notice  as  arose  in  the  next  preceding  case, 
but  they  are  not  noticed  by  this  court. 
The  case  turned  upon  questions  arising 
out  of  the  endorsement  by  the  attorney. 

On  the  trial  of  the  cause,  after  the  plain- 
tiffs had   introduced  in    evidence   the 

270  three  bills  of  exchange,  the  *protests 
and    the   evidence   as  to  the  dishonor 

of  the  bills  and  the  notice,  they  introduced 
a  power  of  attorney  in  the  following  terms : 
**Know  all  men  by  these  presents,  that 
I,  Lfittleberry  EJ.  Stainback  of  the  town  of 
Petersburg,  state  of  Virginia,  have  made 
and  appointed  Francis  C.  Stainback  of  the 
town  of  Petersburg,  state  of  Virginia,  my 
true  and  lawful  agent  and  attorney,  for  me 
and  in  my  name  and  behalf  to  make,  or 
endorse  my  name  on,  any  note  negotiable 
and  pa3''able  at  the  office  of  discount  and 
deposit  of  the  Bank  of  Virginia  in  Peters- 
burg; also  to  endorse  my  name  on  any  bill 
of  exchange  negotiable  at  the  office  afore- 
said, and  to  subscribe  my  name  to  any 
such  bill  or  note,    or    to   any   endorsement 

♦The  principal  case  is  cited  In  DeVoss  v.  City  of 
Richmond,  IH  (Iratt.  363;  also,  2  Va.  Law  Register. 
692.  See  monographic  no^f  on  "Agrencies'' appended 
to  Silllman  v.  Frederlcksburgr,  etc.,  R.  R.  Co.,  27 
Gratt.  1 19. 
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thereof,  or  any  acceptance  of  any  such 
bill;  also  to  draw  in  my  name  or  sign 
and  subscribe  to  any  check  payable  and 
negotiable  at  the  said  office  of  discount 
and  deposit  in  Petersburg  as  aforesaid; 
hereby  ratifying,  allowing  and  confirming 
all  and  every  act  that  my  said  agent  and 
attorney  shall  do  in  and  about  the  premises. 
And  I  the  said  Littleberry  E.  Stainback, 
for  myself,  my  heirs,  &c.,  do  hereby  cove- 
nant with  the  president,  directors  and  com- 
pany of  the  Bank  of  Virginia,  and  their 
successors,  that  this  power  of  attorney 
shall  continue  in  full  force  and  virtue  until 
due  notice  shall  be  given  in  writing  to  the 
cashier  of  their  office  in  Petersburg  of  it^ 
revocation ;  and  that  all  notices  of  the  pro- 
tests of  any  bill  or  note  made,  endorsed  or 
accepted  by  me,  shall  be  good  and  sufficient 
in  law,  if  given  to  my  attorney  aforesaid 
in  my  absence  from  the  said  town  of 
Petersburg,  state  of  Virginia.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and 
seal  this  19th  day  of  March  1833. 

L.  E.   Stainback.     [Seal.]'' 

This  power  of  attorney  was  deposited  in 
the  Bank  of  Virginia  at  Petersburg 
271  when  it  was  executed,  and  *had  re- 
mained there  ever  since,  unrevoked, 
until  after  the  bills  of  exchange  on  which 
the  action  is  founded  were  discounted  by 
that  bank.  On  the  12th  of  February  1843 
L.  E.  Stainback  addressed  a  note  to  the 
cashier  of  the  bank,  directing  him  to  de- 
liver the  power  of  attorney  to  F.  C.  Stain- 
back :  and  on  the  next  day  F.  C.  Stainback, 
as  the  attorney  of  L.  E.  Stainback,  by 
endorsement  on  this  note,  which  was  at- 
tached by  wafers  to  the  power,  revoked  it 
from  that  date. 

It  was  proved  that  F.  C.  Stainback  was 
born  on  the  25th  of  February  1816 ;  that  at 
the  date  of  the  power  of  attorney  the  de- 
fendant was  a  merchant  in  Petersburg, 
and  F.  C.  Stainback,  who  is  his  son,  was 
a  clerk  in  his  store,  and  engaged  in  no 
business  on  his  own  account;  that  F.  C. 
Stainback  had  never  been  engaged  in  any 
business  on  his  own  account  until  the  part- 
nership of  I/.  E.  Stainback,  Son  &  Co.  was 
formed,  which  commenced  business  March 
5th,  1837 ;  said  firm  Consisting  of  the  de- 
fendant L.  E.  Stainback,  F.  C.  Stainback 
and  James  Macfarland,  who  married  a 
daughter  of  the  defendant.  That  Macfar- 
land died  in  the  latter  part  of  the  year  1841, 
leaving  the  defendant  and  F.  C.  Stainback 
surviving  him,  the  latter  of  whom  had  the 
sole  charge  of  settling  up  the  business  of 
the  firm.  That  the  bills  on  which  this  suit 
is  founded,  were  received  by  the  Bank  of 
Virginia  at  Petersburg  from  F.  C.  Stain- 
back, and  their  proceeds  passed  on  the 
books  of  the  bank  to  his  credit:  that  two 
of  the  bills  were  lodged  with  the  bank  on 
the  6th,  and  so  passed  to  his  credit  on  the 
7th  of  February  1843,  which  was  the  regu- 
lar bill  day  at  the  bank,  and  the  third  bill 
was  lodged  with  the  bank  on  the  7th,  and 
so  passed  to  his  credit  on  the  9th  of  the 
same  month,  which  was  a  regular  discount 
day  at  said  bank.     That  at  these   dates    F. 


C.  Stainback  was  a  merchant  in  Petersburg, 

and  had  been  since  about  July  1842,  in  good 

credit,  engaged   in  shipping   produce 

272  and  drawing  bills.     That  *the  defend- 
ant   had    been    engaged   in  no  active 

business  since  the  dissolution  of  the  part- 
nership of  L.  E.  Stainback,  Son  A  Co. ; 
had  removed  to  his  farm,  which  lies  just 
beyond  the  corporation  line  o^  Petersburg, 
and  was  seldom  in  town ;  though  he  was  in 
February  1843  the  owner  of  ships. 

It  was  further  proved  by  the  cashier  of 
the  Bank  of  Virginia  at  Petersburg,  that 
it  was  understood  by  him  at  the  time  said 
bills  were  negotiated,  as  a  matter  generally 
known  at  the  time  in  Petersburg,  that  F. 
C.  Stainback  went  to  Charleston  in  January 
1843  to  buy  cotton,  and  that  he  made  large 
purchases,  and  that  the  cashier  supposed 
and  believed  at  the  time,  that  the  said  bills 
were  drawn  on  shipments,  but  he  did  not 
know  on  what  shipments;  nor  did  he  know 
for  whom  the  purchases  in  Charleston  had 
been  made.  That  on  the  morning  of  the 
7th  day  of  February  1843,  the  account  of 
F.  C.  Stainback  in  the  Bank  of  Virginia 
at  Petersburg  was  overdrawn,  the  balance 
against  him  being  three  thousand  one 
hundred  and  ninety -three  dollars  and  eight 
cents;  that  his  deposits  and  discounts  on 
that  day  amounted  to  eight  thousand  five 
hundred  and  sixty-two  dollars  and  sixty 
cents,  and  his  checks  to  seven  thousand 
nine  hundred  and  eighty-nine  dollars  and 
thirty  cents,  leaving  a  balance  of  two 
thousand  six  hundred  and  nineteen  dollars 
and  seventy-eight  cents  against  him  on  the 
morning  of  the  8th ;  that  his  discounts  and 
deposits  amounted  on  the  8th  to  three  thou- 
sand seven  hundred  and  ninety-two  dollars 
and  twenty-eight  cents,  and  his  checks  to 
six  thousand  nine  hundred  and  ninety -nine 
dollars  and  forty-nine  cents;  leaving  a 
balance  of  five  thousand  eight  hundred  and 
twenty-six  dollars  and  ninety-nine  cents 
against  him  on  the  morning  of  the  9th: 
that  his  discounts  and  deposits  on  that  day 
amounted  to  four  thousand  seven  hundred 
and  seventy-eight  dollars  and  seventy-eight 
cents,  and  that  no   check   of   his  was 

273  paid  *or    presented    for   payment    on 
that  day;  and   that   his   account  con- 
tinued to  be   overdrawn    until    the    16th  of 
February  1843. 

It  was  further  proved  that  F.  C.  Stain- 
back was  generally  regarded  as  the  agent 
of  his  father;  that  the  transactions  of  l». 
E.  Stainback,  Son  &  Co.  had  been  very 
large,  and  after  the  death  of  Macfarland, 
one  of  the  partners,  sometimes  amounted 
to  one  hundred  thousand  dollars  a  month  at 
the  said  bank.  That  after  the  death  of 
Macfarland  in  1841,  about  July  1842  F,  C, 
Stainback  was  in  the  habit  of  signing*  and 
endorsing  the  name  of  the  defendant  on 
bills  and  notes  negotiated  at  said  bank,  as 
it  is  endorsed  on  the  bills  in  evidence  in 
this  cause;  but  that  none  of  the  bills  so 
drawn  or  endorsed  had  been  dishonored, 
and  that  none  of  the  said  notes  had  been 
taken  up  by  the  defendant.  That  P.  C. 
Osborne,  one  of  the   endorsers   on  the  bills 
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on  which  this  action  is  founded,  is  a  son 
in  law  of  the  defendant,  and  resided  in 
Petersburg.  That  from  about  the  month 
of  April  1842  the  indebtedness  of  L.  E. 
Stainback,  Son  &  Co.  to  the  plaintiifs  on 
their  accommodation  was  rapidly  reduced, 
and  F.  C.  Stainback  frequently  used  his 
own  checks,  and  funds  apparently  his  own, 
to  make  payments  and  deposits  for  the 
benefit  of  that  firm;  and  that  F.  C.  Stain- 
back frequently  put  his  name  on  paper  of 
L.  K.  Stainback,  Son  &  Co.  as  last  endorser, 
so  that  he  might  have  the  control  of  the 
proceeds  of  the  discounts.  That  when  the 
bills  in  evidence  in  this  case  were  negoti- 
ated, F.  C.  Stainback  had  on  deposit  to  his 
credit  at  said  bank,  notes  and  inland  bills 
considered  good,  to  the  amount  of  upwards 
of  thirty  thousand  dollars,  running  to 
maturity,  which  were  withdrawn  by  him 
on  or  about  the  13th  of  February  1843. 

It  was  also  proved  by  the  cashier  of  the 
bank  at  Petersburg,  that  he  was  present  at 
the  meeting  of  the  board  of  directors 
when  the  bills  in  this  case  were 
274  ^negotiated,  and  that  he  had  no 
knowledge  that  the  proceeds  of  said 
bills  were  not  to  be  used  for  the  benefit  of 
the  defendant;  that  several  foreign  bills 
drawn  by  F.  C.  Stainback  after  the  revoca- 
tion of  the  power  of  attorney,  were  en- 
dorsed by  the  defendant  with  his  own  hand 
and  by  P.  C.  Osborne,  and  were  negotiated 
by  the  Bank  of  Virginia  at  Petersburg,  and 
the  proceeds  passed  to  the  credit  of  F.  C. 
Stainback ;  one  of  them  for  one  thousand 
pounds,  being  drawn  on  T.  W.  Clagett  of 
Lrondon ;  and  that  in  February  1843  there 
was  an  account  in  the  name  of  L.  £.  Stain- 
back, Son  &  Co.  on  the  books  of  said  bank, 
which  was,  however,  merely  a  continuation 
of  their  accommodation  at  the  bank,  which 
was  about  the  1st  of  February  1843  reduced, 
by  F.  C.  Stainback's  check  for  six  hundred 
dollars,  to  about  five  thousand  dollars. 

The  said  cashier  also  proved  that  he  was 
authorized  by  the  board  of  directors,  and 
that  it  is  not  unusual,  where  large  dealers 
with  the  bank,  especially  dealers  who  are 
drawing  foreign  bills,  and  persons  having 
large  deposits  of  bills  and  notes  to  their 
credit  running  to  maturity,  to  permit  them 
to  overdraw  their  accounts  for  a  few  days 
in  the  course  of  business,  where  he  has 
reason  to  believe  that  a  discount  will  be 
obtained  of  the  bills  or  notes  lodged  with 
him  on  next  discount  day.  That  the  over- 
drawing aforesaid  of  F.  C.  Stainback  was 
kno'wn  to  the  said  cashier,  but  was  not 
made  known  by  him,  nor,  as  far  as  he 
know^s,  in  any  other  way,  at  the  time  said 
bills  were  discounted,  to  the  board  of 
directors  by  whom  they  were  discounted. 

Upon  this  evidence  the  defendant  moved 
the  court  to  instruct  the  jury  as  follows: 

1st.  If  you  believe  from  the  evidence  that 
the  bills  on  which  this  suit  is  brought  were 
received  by  the  plaintiffs  from  F.  C.  Stain- 
back, and  discounted  by  them  for  his  ac- 
commodation;  and  that  the  plaintiffs  knew 
or  had  reason  to  believe,  that  the 
275 "     money   was  *obtained  by  the  said  F. 


C.  Stainback  for  his  individual  bene- 
fit, then  the  plaintiffs  are  not  entitled  to 
recover  against  the  defendant  by  force  of 
the  power  of  attorney  given  in  evidence  by 
them.  But  if -the  jury  believe  that  the 
plaintiffs  received  the  said  bills  from  the 
said  F.  C.  Stainback,  and  passed  the  pro- 
ceeds to  his  credit,  then  it  was  incumbent 
on  them  to  satisfy  themselves  that  the 
money  was  obtained  for  the  use  and  benefit 
of  the  defendant. 

2d.  If  you  believe  from  the  evidence  that 
the  power  of  attorney  given  in  evidence  in 
this  case,  was  made  by  the  defendant  whilst 
a  merchant  in  Petersburg,  and  F.  C.  Stain- 
back his  son,  was  under  age  and  a  clerk  in 
his  store,  and  engaged  in  no  business  on 
his  own  account,  and  that  the  object  of  the 
defendant  in  making  the  said  power  was  to 
authorize  his  said  son  to  transact  his  busi- 
ness at  the  Bank  of  Virginia  at  Petersburg, 
and  that  this  was  known  to  the  plaintiffs : 
And  if  you  believe  that  the  bills  on  which 
this  suit  is  founded  were  not  endorsed  by 
the  said  F.  C.  Stainback  in  the  course  of 
transacting  and  attending  to  the  business 
of  the  defendant  at  the  said  bank,  but  for 
the  said  F.  C.  Stainback's  own  use  and 
accommodation,  and  that  the  same  were 
discounted  by  the  plaintiffs  for  the  accom- 
modation of  said  F.  C.  Stainback,  then  the 
plaintiffs  are  not  entitled  to  recover  against 
the  defendant  hy  force  of  said  power  of 
attorney. 

3d.  If  you  believe  from  the  evidence  that 
the  power  of  attorney  given  in  evidence 
in  this  cause  was  made  by  the  defendant 
whilst  a  merchant  in  Petersburg,  and 
whilst  the  said  F.  C.  Stainback  his  son 
was  a  clerk  in  his  store  and  under  age,  and 
engaged  in  no  business  on  his  own  account, 
and  that  the  object  of  the  said  defendant  in 
making  the  said  power  was  to  authorize 
and  empower  his  said  son  to  sign  his  name 
to  bills,  notes,  Ac,  in  the  business  of  the 
said  defendant,  and  not  to  authorize  the 
said  F.  C.  Stainback  to  use  the  name 
276  of  *the  defendant  for  his  the  said  F. 
C.  Stainback's  own  benefit,  and  that 
this  was  known  to  the  plaintiffs:  And  if 
you  believe  that  the  bills  on  which  this 
suit  is  brought  were  not  endorsed  by  the 
said  F.  C.  Stainback  in  the  business  or  for 
the  benefit  of  the  defendant,  but  for  the 
said  F.  C.  Stainback's  own  use  and  ac- 
commodation, and  that  the  same  were 
discounted  by  the  plaintiffs  for  the  accom- 
modation of  said  F.  C.  Stainback,  then  the 
said  plaintiffs  are  not  entitled  to  recover 
against  the  said  defendant  by  force  of  said 
power  of  attorney. 

The  court  refused  to  give  these  instruc- 
tions or  an5'  of  them ;  and  instructed  the 
jury  as  follows: 

That  the  power  of  attorney  ofl'ered  in  evi- 
dence in  this  cause,  from  the  defendant  to 
his  son  F.  C.  Stainback  to  endorse  bills, 
notes,  Ac.  for  the  defendant  at  the  branch 
Bank  of  Virginia  in  Petersburg,  gave  the 
said  P*.  C.  Stainback  no  power  to  endorse 
bills  or  notes  for  his  own  benefit,  or  that 
of  any   other    person    except  the  defendant 
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himself:  that  the  endorsements  made  upon 
the  bills  exhibited  in  evidence  in  this  cause, 
in  the  manner  in  which  the  same  are  made,- 
are  not  inconsistent  with  the  power  of  the 
said  F.  C.  Stainback  to  endorse  bills  and 
notes  for  the  benefit  of  the  defendant,  but 
within  the  scope  of  his  authority  to  endorse 
bills  for  that  purpose.  If,  therefore,  the 
jury  shall  believe  from  the  evidence  in  the 
cause,  that  the  plaintiffs  discounted  said 
bills  without  notice  of,  or  just  cause  to 
suspect,  any  intended  fraud  or  misapplica- 
tion of  the  proceeds  thereof  from  the  use 
and  benefit  of  the  principal,  that  then  the 
defendant  is  bound  by  said  endorsements; 
and  any  subsequent  misapplication  of  the 
proceeds  of  said  bills  (if  there  were  any) 
will  not  defeat  the  right  of  the  plaintiffs  to 
recover  of  the  defendant.  The  defendant 
excepted  to  the  opinion  of  the  court. 

There  was   a  verdict  for   the  plain- 

277  tiffs,  and  a  motion  *bY  the  defendant 
for  a  new  trial,  which  was  overruled, 

and  judgment  rendered  for  the  plaintiffs; 
when  the  defendant  again  excepted;  and 
applied  to  this  court  for  a  supersedeas, 
which  was  awarded. 

Joynes  and  Patton,  for  the  appellant. 
D.  May  and  Stanard,  for  the  appellees. 

SAMUELS,  J.  The  several  endorsements 
on  which  this  suit  is  founded,  were  made 
under  color  of  authority  conferred  by  the 
power  of  attorney  which  was  the  subject  of 
consideration  in  the  case  of  Stainback  v. 
Read  &  Co.  recently  decided  in  this  court. 
This  case,  like  the  case  above  mentioned, 
turns  upon  the  questions: 

1st.  Whether  the  endorsements  were  made 
in  the  proper  exercise  of  the  agent's  au- 
thor! t3'. 

2d.  If  not,  whether  there  is  anything  in 
the  dealing  between  the  bank  and  the  agent, 
which  should  bind  the  principal,  notwith- 
standing the  agent's  want  of  authority. 

After  the  evidence  had  been  heard  on  the 
trial  in  the  court  below,  three  several  in- 
structions were  moved  for  by  the  defend- 
ant's counsel,  predicated  upon  portions  of 
the  evidence  tending  to  show  that  the  agent, 
in  making  the  endorsements,  was  not  acting 
in  the  business  of  the  principal,  but  for 
the  agent's  own  benefit,  and  praying  the 
court  to  instruct  the  jury,  if  they  believed 
this  fact,  they  should  find  for  the  defendant. 
These  instructions  were  refused  by  the 
court ;  and  therein  the  court  erred.  If  the 
agent  did  in  fact  endorse  the  name  of  his 
principal  on  the  bills  for  the  agent's  own 
accommodation,  he  exceeded  his  authority, 
and  the  endorsements  standing  alone  do 
not  bind  the  principal. 

2d.  As    to   the    second    question :  In    the 

case     above    mentioned     it     was    declared 

that     under     certain      circumstances 

278  *therein  mentioned,  a  principal  might 
be    bound    by    the   act  of  the  agent, 

although  the  agent  may  have  exceeded  his 
authority.  This  modification  of  the  general 
rule  in  regard  to  a  power  to  endorse,  &c., 
applies    in   the   case   of  an  innocent  holder 


for  value,  who  has  become  such  by  the  act 
of  an  agent  apparently  within  the  scope  of 
his  authority.  The  court,  in  the  ab&ence 
of  all  proof  tending  to  prove  the  fact,  should 
not  have  submitted  it  to  the  jury  to  find 
whether  the  bank  was  an  innocent  holder. 
So  far  from  showing  that  the  bank  might 
have  been  deceived  and  was  probably  de- 
ceived by  the  agent,  the  evidence  tends 
strongly  to  prove  the  reverse.  In  legal 
intendment  the  bank  knew  the  limits  of 
the  agent's  written  authority;  they  had 
that  authority  in  their  own  keeping;  the 
bills  were  drawn  by  the  agent  in  his  own 
name  and  behalf;  the  name  of  the  princi- 
pal, who  was  the  payee,  was  endorsed  by 
the  agent ;  and  yet  the  bills  are  found  in 
the  hands  of  the  drawer  and  offered  by  him 
for  discount  for  his  own  benefit,  and  they 
are  discounted  accordingly,  and  the  pro- 
ceeds applied  to  the  credit  of  the  agent's 
own  individual  account.  At  the  time  the 
proceeds  of  the  bills  were  so  applied  to  the 
agent's  credit,  he  was  indebted  to  the  bank 
in  a  large  amount;  and  thus  his  debt  was 
paid,  so  far  as  the  proceeds  of  the  bills 
extended.  In  every  stage  of  the  proceeding 
with  which  the  bank  was  connected,  it  was 
perfectly  apparent  that  the  business  of  the 
agent,  and  not  of  the  principal,  was  to  be 
promoted. 

It  will  not  do  to  say  that  the  agpent  might, 
by  a  certain  disposition  of  the  proceeds, 
have  indemnified  his  principal ;  and  that 
the  bank  could  not  know  that  he  would  not 
do  so.  The  answer  is  obvious,  that  the 
proceeds  of  the  bills  were  at  once  applied 
to  his  own  benefit  on  the  books  of  the  bank, 
with  its  full  knowledge  and  consent.  If 
the  possibility  that  an  agent  may  indemnify 
his  principal  against  abuse  of  power 
279  *may  be  relied  on  to  bind  the  princi- 
pal, the  practical  and  beneficial 
effects  of  limitations  in  powers  will  be  de- 
stroyed; for  in  every  case  the  agent  may 
possibly  indemnify  his  principal  against 
such  abuse. 

The  remaining  questions  growing  out  of 
the  protests,  and  the  mode  of  transmitting 
the  notices  of  dishonor,  are  considered  in 
another  case  between  the  same  parties;  and 
I  refer  to  what  is  there  said  as  expressing 
my  opinions  on  those  questions. 

I  am  of  opinion  to  reverse  the  judgment. 
and  remand  the  case  for  a  new  trial  to  be 
had  in  conformity  with  the  principles 
herein  declared,  if  on  such  new  trial  the 
proof  shall  be  the  same  in  substance  as  on 
the  former  trial. 

ALLEN  and  DANIEL,  Js.,  concurred. 
MONCaRE  and  LEE,  Js.,  dissented. 

The  judgment  was  as  follows: 

It  seems  to  the  court  here,  that  the  power 
of  attorney  from  L.  E.  Stainback  to  F.  C. 
Stainback,  given  in  evidence  at  the  trial. 
as  between  the  principal  and  agent,  firave 
the  attorney  no  authority  to  endorse  the 
bills  given  in  evidence,  with  the  name  of 
L.  E.  Stainback,  for  the  accommodation  of 
the  attorney ;  and  that  parties  dealing*  with 
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the  attorney,  and  having*  the  means  of 
knowing  that  he,  in  endorsing  the  name  of 
the  principal  and  obtaining*  a  discount 
thereon,  did  so  for  the  accomm6dation  of 
the  agent  and  not  of  the  principal,  cannot 
recover  of  the  principal.  It  further  seems 
to  the  court,  that  the  facts  appearing  in 
the  record,  that  the  attorney,  who  was  also 
the  drawer,  held  the  bills  at  the  time  they 
were  offered  for  discount  and  discounted 
by  the  defendants  in  error,  and  that  the 
proceeds    were    passed   to   the  credit  of  the 

attorney,  the  drawer  as  aforesaid,  are 
280      of    themselves   full    proof    *that    the 

attorney  was  acting  for  his  own  ben- 
efit and  not  that  of  his  principal ;  all  which 
was  known  to  the  defendants.  It  therefore 
seems  to  the  court  that  the  Circuit  court 
erred  in  refusing  to  give  in  substance  the 
three  several  instructions  moved  for  by  the 
plaintiff,  and  in  g'iving  that  which  was 
given  in  lieu  thereof. 

Therefore,  it  is  considered  by  the  court 
that  the  judgment  aforesaid  be  reversed  and 
annulled,  and  that  the  defendants  pay  to 
the  plaintiff  his  costs  expended  in  this 
conrt ;  that  the  verdict  of  the  jury  be  set 
aside,  and  the  cause  remanded,  with  in- 
stmctions  that  if  upon  any  future  trial  the 
evidence  shall  be  in  substance  the  same  as 
at  the  former  trial,  and  if  the  defendant  in 
the  court  below  shall  ask  it,  the  court  shall 
instruct  the  jury  in  accordance  with  the 
opinion  of  this  court,  as  herein  declared. 
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^Stainback  v.  Read  &  Co. 

April  Term,  1854.  Richmond. 


I.  Powers  of    Attorney— ^onstmction   and  Scope.— A 

power  of  attorney  riven  to  an  asrent  to  act  In  the 
name  and  on  behalf  of  tain  principal,  in  tbe  ab- 
sence of  anytbinsr  to  show  a  different  intention, 
moHt  be  construed  as  irivinsr  authority  to  act  only 
in  ibe  separate  individual  business  of  the  princi- 
DaL 
X  Same— Authority  to  Draw,  Bndorte  or  Accept  Bills 
-Scopeof  Antfaorlty.— Apower  of  attorney  to  draw, 
endorse  and  accept  bills,  and  to  make  and  endorse 
notes,  nefirotiable  at  a  particular  bank,  in  the 
name  of  the  principal,  does  not  authorize  the 
attorney  to  draw  a  bill  in  the  joint  names  of  him- 
self and  his  principal. 

3.  Sene— Same- Effect  Where  BUI  Drawn  on  Person 
Havlofl:  No  Panda  of  Principal.— Such  a  power  does 
not  authorize  the  attorney  to  draw  a  bill  in  the 
name  of  his  principal  upon  a  person  having-  no 
fnnds  of  the  principal  in  his  hands.  And  if  such 
a  hill  is  accepted  and  paid  by  the  drawee  for  the 
accommodation  of  the  drawer,  there  is  no  implied 
obligation  of  the  principal  to  repay  him. 

4.  Sane— Same— Abu je    of    Power— Notice    to    Third 

Persona— Effect.*— Such  a  power  does  not  authorize 


^Powers  of  Attorney— Abuse  of  Power— Notice  to 
Third  Persona.— In  Dyer  v.  Duffy,  39  W.  Va.  152,  19  S. 
E.  Rep.  Ml.  it  is  .said:  "One  dealing  with  an  atrent 
onder  written  power  must  take  notice  of  his  pow- 
ers, as  an  act  not  authorized  is  not  binding  on  the 
principaL  Curry  v.  Hale,  15  W.  Va.  8(J7;  Hewes  v. 
Doddridge,  1  Rob.  (Va.)  143:  Stainback  t.  Head,  it 
OraU.  iffU" 


the  attorney  todraw  a  bill  in  the  name  of  his  prin- 
cipal for  the  benefit  of  the  attorney:  and  a  party 
dealing  with  the  attorney,  and  havintr  the  means 
of  knowlncr  that  the  agent  was  exceeding  his  pow- 
ers in  thus  drawincT  the  bill  for  his  O'^Kn  benetli. 
cannot  recover  of  the  principal. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Petersburg,  brought  by  C. 
C.  Read  &  Co.  against  Littleberr3'  E. 
Stainback.  Upon  the  trial  the  plaintiffs 
introduced  in  evidence  a  bill  of  exchange, 
which  bore  date  the  14th  of  December  1842, 
and  was  directed  to  them,  whereby  they 
were  requested  to  pay  to  P.  C.  &  J.  1). 
Osborne  &  Co.  one  thousand  nine  hundred 
and  sixty-nine  dollars  and  fortj'-two  cents. 
The  bill  was  signed  by  L.  E.  Stainback, 
by  F.  C.  Stainback,  attorney,  and  by  F.  C. 
Stainback,  and  was  endorsed  by  the  payees 
and  F.  C.  Stainback;  and  was  paid  by  the 
plaintiffs,  who  charged  the  amount  on  their 
books  to  F.  C.  Stainback  and  the  defend- 
ant; neither  of  whom  had  at  the  date  of 
the  bill,    any    funds    in    the    hands  of  the 

plaintiffs. 
282  *The   plaintiffs    also   introduced  in 

evidence  the  power  of  attorney  from 
Iv.  E.  Stainback  to  F.  C.  Stainback,  set 
out  in  the  next  preceding  case.  They  also 
offered  evidence  to  prove  that  up  to  some 
time  about  the  beginning  of  1842  the  de- 
fendant F.  C.  Stainback  and  another,  who 
died  in  1841,  were  in  business  in  Petersburg 
as  merchants  under  the  name  of  L.  E. 
Stainback,  Son  &  Co.  That  the  defendant 
is  far  advanced  in  life,  attends  to  no  busi- 
ness, and  that  F.  C.  Stainback  had  the 
management  and  settlement  of  the  business 
of  Lf.  E.  Stainback,  Son  &  Co.  up  to  the 
time  of  his  failure  in  1843.  That  L.  E. 
Stainback,  Son  &  Co.  and  also  F.  C.  Stain- 
back, had  an  account  at  the  B^nk  of  Vir- 
ginia in  Petersburg  in  December  1842,  and 
previously,  and  that  L.  E«  Stainback,  Son 
&  Co.  were  indebted  to  that  bank  until  1S43. 
That  on  the  ISth  of  December  1842  the  bill 
aforesaid  was  discounted  by  said  bank,  and 
the  proceeds  passed  to  the  individual  credit 
of  F.  C.  Stainback,  the  draft  not  then 
having  been  accepted  by  the  plaintiffs. 
That  in  managing  the  bank  business  of  L. 
E.  Stainback,  Son  &  Co.,  F.  C.  Stainback 
frequently  endorsed  notes  and  bills  last, 
that  he  might  control  the  proceeds. 

The  plaintiffs  also  introduced  two  letters, 
both  of  them  in  the  handwriting  of  F.  C. 
Stainback,  and  addressed  to  them.  One 
bears   date    September    21st,    1842,    and    is 

In  Glover  v.  Ames,  8  Fed.  Rep.  3ft7,  it  is  said:  "In 
Stainback  v.  Read.  11  Gratt.  291.  this  principle  was 
applied  to  a  case  in  some  respects  similar  to  the 
present.  There  a  i>ower  of  attorney  was  given  to 
an  ag^ent  todraw  bills,  indorse  notes,  etc.,  but  it  was 
held  that  the  agent  was  not  authorized  thereby  to 
draw  bills  for  his  own  benetlt,  but  only  for  the  ben- 
efit of  his  principal." 

The  principal  case  is  also  cited  in  DeVoss  v.  City 
of  Richmond,  18  Gratt.  363. 

See  g'enerally.  monographic  note  on  "Agencies" ' 
appended  to  Silliman  v.  Fredericksburg,  etc.,  F.  R. 
Co.,  27  Gratt.  119. 
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signed  ly.  K.  Stainback,  Son  &  Co.  The 
only  part  of  it  having  any  bearings  on  this 
case  is  as  follows : 

"I  enclose  some   paper,  for  which  please 
send  me  your  notes,  pa3^able   at  Farmville,* 
viz: 
Mv  note  dated  2d  September,  at 

90  days,  favor  Lf.  E.  S.       -      -      1619  48 
Do.        do.        7th        do.        do.  1941  67 


$3561  15 


For  which  be   pleased  to   send    me 

283  your  notes   in  favor  *of  L.  EJ.  Stain- 
back,  Son  &  Co. ,  dated  1st  September, 

at  90  days,  for  $1618  38,  and  dated  8th  Sep- 
tember, at  90  days,  for  $1942  77,  which  will 
balance.  You  can  use  the  notes  if  you 
wish. 

**Iv.  E.  Stainback,  Son  &  Co.  have  $15000 
to  pay  on  4th  of  next  month,  and  I  wish  to 
provide  myself  with  paper  in  time.  Your 
notes  j'ou  will  make  payable  in  Farmville." 

The  second  letter  bears  date  December 
15th,  1842,  and  is  signed  F.  C.  Stainback. 
In  it  he  says,  **I  have  yours  of  10th,  hand- 
ing your  check  for  $1000.  Your  draft  fell 
due  to  day,  not  on  16th,  and  I  had  to  alter 
the  date  to  15th.  I  would  not  have  used  it 
if  I  could  have  avoided  it.'* 

**P.  S.  The  draft  of  $1740  92  is  right. 
We  had  another  discounted  to  day  for  about 
S1900.     Will  duly  take  care  of  them.*' 

The  plaintiffs  also  introduced  in  evidence 
certain  bills  or  drafts,  one  of  which  was 
endorsed  by  L.  E.  Stainback,  by  F.  C. 
Stainback  attorney,  F.  C.  Stainback,  and 
I4,  E.  Stainback,  Son  &  Co. ;  and  another 
was  signed  as  the  bill  on  which  this  action 
is  founded  is  signed. 

The  defendant  offered  evidence  to  prove 
that  at  the»date  of  the  power  of  attorney 
aforesaid,  the  defendant  was  engaged  in 
mercantile  business  in  his  own  name  in 
Petersburg,  F.  C.  Stainback  being  a  clerk 
in  the  defendant's  house;  and  that  F.  C. 
Stainback  was  at  that  time  under  age,  and 
engaged  in  no  business  on  his  own  account ; 
and  that  the  firm  of  h.  E.  Stainback,  Son 
&  Co.  was  formed  about  1836  or  1837. 

The  evidence  being  through,  the  defend- 
ant moved  the  court  to  instruct  the  jury  as 
follows : 

1st.  That  under   the    power   of   attorney 

given    in    evidence    in    this   cause,    F.    C. 

Stainback  had   no   authority   to   draw    the 

bill  on  the  plaintiffs,  the   payment  of 

284  which     *constitutes     the    foundation 
of  this  action ;  and  that  the  drawing  of 

such  bill  on  the  plaintiffs,  and  the  payment 
thereof  by  them,  did  not  authorize  the  said 
plaintiffs  to  maintain  this  action  against 
him. 

2d.  That  if  they  believe  from  the  evi- 
dence, that  the  bill,  the  payment  of  which 
by  the  plaintiflFs  constitutes  the  foundation 
of  this  action,  was  drawn  by  F.  C.  Stain- 
back for  his  own  benefit,  and  the  proceeds 
thereof  went  to  his  own  use,  that  it  was 
not  authorized  by  the  power  of  attorney  in 
evidence  in  this  cause,  and  that  it  was  the 


duty  of  all  persons  dealing  with  the  said 
F.  C.  Stainback  as  attorney,  to  notice  the 
limitations  of  his  authority,  as  the  same 
was  conferred  by  the  said  power,  and  that 
he  could  only  bind  his  principal  in  such 
cases  and  upon  such  bills  as  were  included 
in  said  authority. 

3d.  That  the  power  of  attorney  given  in 
evidence  in  this  cause,  gave  no  authority 
to  F.  C.  Stainback  to  bind  the  defendant, 
by  drawing  or  endorsing  bills,  &c.,  for  the 
benefit  of  F.  C.  Stainback,  nor  unless  the 
same  were  drawn  or  endorsed  for  the  ben- 
efit and  in  the  business  of  the  defendant. 

4th.  That  if  the  jury  believe  from  all  the 
evidence  in  the  cause,  that  the  object  of 
the  defendant  in  executing  the  power  of 
attorne3'  in  evidence  in  this  cause,  was  to 
enable  and  authorize  his  son  F.  C.  Stain- 
back the  attorney  to  attend  to  and  transact 
the  bank  business  of  the  defendant  at  the 
Virginia  Bank  in  Petersburg,  the  defend- 
ant being  then  a  merchant  in  Petersburg, 
and  the  said  F.  C.  Stainback  being  under 
age;  and  that  the  bill  the  payment  of  which 
by  the  plaintiffs  is  the  foundation  of  this 
suit,  was  not  drawn  by  the  said  attorney 
in  the  course  of  attending  to  and  transact- 
ing the  bank  business  of  the  defendant  at 
said  bank,  but  for  his  own  use  and  accom- 
modation, then  the  said  attorney  had 
285  no  power  to  bind  the  defendant  *by 
the  drawing  of  the  said  bill,  so  as  to 
enable  the  plaintiffs,  on  payment  thereof, 
to  recover  the  amount  from  the  defendant. 

The  court  refused  to  give  the  first  and 
fourth  instruction,  and  gave  the  second 
and  third ;  but  qualified  the  same  by  further 
instructing  the  jury,  that  the  agent  F.  C. 
Stainback  had  the  power,  under  the  letter 
of  attorne5'^  made  evidence  in  the  cause,  to 
draw  the  bill  on  which  this  suit  is  founded, 
and  subscribe  the  name  of  his  principal  !#. 
E.  Stainback  thereto,  in  the  manner  in 
which  it  is  done;  and  that  if  the  jury  shall 
believe  that  the  plaintiffs  accepted  the 
same,  and  paid  it  at  maturity,  without 
notice  of,  or  just  cause  to  suspect,  any 
intended  fraud  or  misapplication  of  the 
proceeds  thereof  from  the  use  or  benefit  of 
the  principal,  that  then  they  ought  to  find 
for  the  plaintiffs,  though  they  nia3'  believe 
it  was  an  accommodation  acceptance. 

And  further,  that  if  the  jury  shall  believe 
that  no  fraud  or  collusion  with  the  ag-ent  is 
chargeable  on  the  plaintiffs,  then  the  fact 
that  the  said  agent  executed  the  bill  in  the 
name  of  his  principal  L.  E.  Stainback, 
designating  himself  as  attorne3^  is  equiva- 
lent to  a  declaration  on  his  part,  that  he 
was  acting  in  the  business  and  for  the  ben- 
efit of  his  principal;  and  that  any  misap- 
plication of  the  proceeds  by  the  agent  after 
they  came  to  his  hands  (if  there  was  any), 
would  not  defeat  the  plaintiffs'  recovery. 

To  the  opinion  of  the  court  refusing-  the 
first  and  fourth  instructions,  and  instruct- 
ing the  jury  as  aforesaid,  the  defendant 
excepted.  There  was  a  verdict  and  judg- 
ment for  the  plaintiffs;  and  thereupon  the 
defendant  applied  to  this  court  for  a  super- 
sedeas,  which  was  awarded. 
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Joynes  and  Patton,  for  the  appellant. 
D.     May    and    Stanard,    for    the    appel- 
lees. 

286  ♦SAMUEI^S,  J.     A  proper  analysis 

of  this  case  wiU   show   that  it  turns 
upon  two  questions: 

First.  Whether  F.  C.  Stainback  had  the 
authority  of  I^.  B.  Stainback  his  principal, 
to  draw  the  bill  which  is  part  of  the  foun- 
dation of  this  suit,  or  to  subject  his  prin- 
cipal to  an  action  on  a  collateral  contract 
in  regard  thereto. 

Second.  If  he  had  no  such  authority,  is 
Lr.  E-  Stainback  still  liable  for  the  act  of 
the  agent,  because  of  anything  in  the  deal- 
ing between  the  agent  and  the  plaintiffs  ? 

It  may  be  laid  down  as  a  rule  of  law, 
sanctioned  alike  by  reason  and  authority, 
that  a  power  of  attorney  given  to  an  agent, 
to  act  in  the  name  and  on  behalf  of  his 
principal,  in  the  absence  of  anything  to 
show  a  different  intention,  must  be  con- 
strued as  giving  authority  to  act  only  in 
the  separate,  individual  business  of  the 
principal.  See  Story  on  Agency,  from  { 
f»7  to  i  143;  Atwood  v.  Munnings,  7  Barn. 
A  Cress.  278;  North  River  Bank  v.  Ay  mar, 
3  Hill's  N.  Y.  R.  262;  Stainer  v.  Tysen,  3 
Hill's  N.  Y.  R.  262;  Hewes  v.  Doddridge, 
1  Rob.  R.  143. 

It  is  equally  well  settled  that  a  party 
dealing  with  an  agent  acting  under  a 
written  authority,  must  take  notice  of  the 
extent  and  limits  of  that  authority.  He  is 
to  be  regarded  as  dealing  with  the  power 
before  him;  and  he  must  at  his  peril,  ob- 
serve that  the  act  done  by  the  agent  is 
legally  identical  with  the  act  authorized  by 
the  power.  See  cases  above  cited ;  also  1 
American  I^eading  Cases  392,  in  notes. 

These  roles  of  law  applied  to  the  facts  of 
the  case,  are  decisive  of  the  first  question. 
The  bill  was  not  drawn  in  the  business  of 
I^.  B.  Stainback,  but  in  that  of  F.  C. 
Stainback  exclusively.  It  was  not  identical 
with  a  bill  drawn  in  the  separate  name  of 
tt,  E-  Stainback.  A  joint  bill  imposes 
287  a  joint  liability  on  the  *drawers  in 
case  it  be  not  honored.  In  case  of 
loss  in  the  business  in  which  the  bill  is 
drawn,  both  parties  are  bound ;  and  in  case 
one  of  the  drawers  be  insolvent  and  the 
other  solvent,  as  in  this  case,  the  whole 
loss  must  fall  on  the  solvent  party.  If, 
however,  a  profit  be  made,  it  must  be  di- 
vided between  those  jointly  concerned.  A 
contract  such  as  this  is  widely  different 
from  one  in  which  the  party  liable  for  a 
loss,  if  one  occur,  is  solely  entitled  to  the 
profit,  if  one  result. 

Again :  The  power  in  any  event  must  be 
held  to  authorize  the  agent  to  draw  such 
bills  only  as  I^.  E.  Stainback  might  him- 
self have  rightfully  drawn.  In  the  case 
before  us  neither  L.  B.  Stainback  alone, 
or  L.  B.  &  F.  C.  Stainback  jointly,  had 
any  right  to  draw  the  bill  in  question,  hav- 
ing no  funds  in  the  hands  of  the  drawees ; 
and  having,  at  the  time,  no  other  reason 
to  suppose  it  would  be  accepted.  The 
drawer  of  a  bill,  when   he  negotiates  it,  is 


to  be  understood  as  affirming  that  he  has 
the  right  to  draw.  In  the  case  before  us 
L.  B.  Stainback  is  made  to  falsely  affirm 
such  right ;  to  commit  a  fraud  by  means  of 
the  falsehood;  and  all  this  under  color  of 
the  authority  conferred  by  him.  Under 
certain  circumstances  a  principal  may  be 
bound  by  the  act  of  his  attorney  going 
beyond  his  power,  yet  he  can  be  so  bound 
only  to  an  innocent  holder  for  value.  Read 
and  company  are  not  holders  at  all ;  they 
knew  perfectly  well  that  L.  B.  Stainback, 
eithei'  solely  or  jointly  with  another,  had 
no  right  to  draw  on  them ;  that  a  power  to 
draw  bills  rightfully,  would  not  extend  to 
their  house,  in  the  then  state  of  business 
relations  between  them  and  the  drawers, 
or  either  of  them. 

The  letter  of  attorney  authorized  the 
agent  to  do  certain  specified  acts,  including 
the  drawing  of  bills;  this,  as  already 
stated,  is  to  be  construed  as  applying  to 
the  rightful  drawing  of  bills  in  the 
288  business  of  the  ^principal.  Within 
these  limits  the  agent  had  authority 
to  pledge  the  credit  of  his  principal,  and 
subject  him  to  the  consequent  liability. 
Yet  in  the  case  before  us  the  defendant  is 
sued  not  upon  a  direct  undertaking  as 
drawer,  nor  upon  a  liability  incident  to  his 
position  on  the  bill;  he  is  sued  upon  an 
alleged  contract  to  transpose  the  positions 
of  the  drawers  and  acceptors,  to  make  the 
drawers  liable  to  the  acceptors:  And  all 
this  is  said  to  be  implied  in  the  drawing 
the  bill  under  the  circumstances  existing 
at  the  time.  It  cannot  be  held  that  an 
agent  may,  by  implied  contract,  bind  his 
principal  beyond  those  limits  within  which 
he  might  bind  him  by  express  contract; 
nor  can  it  be  held  that  a  power  to  draw  a 
bill,  in  itself  gives  the  further  power  to 
make  another  original  and  express  contract 
to  indemnify  the  acceptor  against  his  ac- 
ceptance. If  the  attorney  could  not  make 
an  express  contract  of  indemnitj',  it  is 
impossible  to  suppose  that  it  can  be  implied 
from  his  drawing  the  bill. 

The  second  question  has,  to  some  extent, 
been  anticipated  in  considering  the  first. 
There  are,  however,  certain  considerations 
peculiar  to  this  branch  of  the  case,  which 
require  some  notice.  It  is  well  settled  that 
although  an  agent  may  in  fact  exceed  his 
power,  yet  if  he  apparently  keep  within  its 
limits,  and  deal  with  innocent  parties  for 
value,  the  principal  will  be  bound.  Mann 
V.  King,  6  Munf.  428;  North  River  Bank 
v.  Ayraar,  3  Hill's  N.  Y.  R.  262.  It  is  but 
just  that  the  principal  should  suffer  the 
consequences  of  his  own  misplaced  confi- 
dence, rather  than  they  should  fall  on  in- 
nocent parties.  This  rule  of  law,  however 
well  established,  can  afford  no  aid  to  Read 
&  Co.  upon  the  facts  of  this  case.  They 
dealt  with  an  agent  acting  under  a  power 
of  attorney,  and,  as  already  said,  must  be 
regarded  as  dealing  with  that  power  before 
them.  They  were  bound,  at  their  peril,  to 
notice  the  limits  prescribed  therein, 
289  either  by  its  own  terms,  or  *by  con- 
struction  of   law.     With  this   knowl- 
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edge,  they  nevertheless  make  a  contract, 
which  is  not  one  of  those  specified  in  the 
power;  but  an  original  contract  to  subject 
the  drawers  to  a  liability  not  incident  to 
their  position  on  the  paper.  They  accepted 
the  bill,  having  no  funds  of  the  drawers ; 
they  knew  that  their  acceptance  would 
make  them  liable  to  any  subsequent  holder 
for  value ;  they  relied  upon  the  undertaking 
of  F.  C.  Stainback  for  indemnity;  this 
undertaking  is  contained  in  the  letter  dated 
December  15th,  1842,  the  4ay  the  bill  was 
discounted,  advising  the  drawees  of  the 
bill  and  its  discount,  and  promising  ^Ho 
take  care  of  it ;"  obviously  meaning  thereby 
to  provide  funds  for  its  payment  at  matu* 
rity.  This  undertaking  is  contained  in  a 
letter  from  F.  C.  Stainback  to  Read  &  Co. 
given  in  evidence  upon  the  trial.  The  let- 
ter is  signed  by  F.  C.  Stainback  with  his 
own  name  only ;  is  wholly  upon  his  own 
business  with  them ;  and  must  be  held  to 
be  an  express  guarantee  by  F.  C.  Stainback 
alone.  This  excludes  all  possibility  of  an 
implied  guarantee  by  L.  B.  Stainback, 
either  joint  or  several. 

The  law,  as  here  declared,  required  that 
the  first  and  fourth  instructions  should  have 
been  given ;  and  seeing  that  by  necessary 
legal  intendment  Read  &  Co.  did  know  the 
limits  of  the  attorney's  power,  and  that  in 
making  the  contract  sued  on  he  was  ex- 
ceeding his  authority,  there  was  no  foun- 
dation in  the  facts  of  the  case  for  the 
qualification  with  which  the  second  and 
third  instructions  were  given.  The  court, 
therefore,  erred  in  annexing  such  qualifi- 
cation. 

I  am  of  opinion  to  reverse  the  judgment 
of  the  Circuit  court,  and  remand  the  cause 
for  a  new  trial,  with  directions  to  give  the 
four  instructions  as  moved  for,  if  the  evi- 
dence on  the  new  trial  shall  be  substantially 
the  same  as  on  the  former  trial,  and  if  the 
instructions  shall  be  again  asked  for. 

290  ♦ALLEN   and   DANIEL,  Js.,   con- 

curred. 

MONCURE  and  LEE»  Js.,  dissented. 

The  judgment  was  as  follows: 

It  seems  to  the  court  here,  that  the  power 
of  attorney  from  Littleberry  E.  Stainback 
to  F.  C.  Stainback,  given  in  evidence  on 
the  trial  in  the  court  below,  did  not  give 
authority  to  F.  C.  Stainback  to  draw  the 
bill  given  in  evidence,  binding  said  L.  E. 
Stainback  as  a  joint  drawer  with  F.  C. 
Stainback;  and  that  the  Circuit  court  erred 
in  refusing  to  give  the  first  instruction 
moved  for  by  the  plaintiff  in  error. 

It  further  seems  to  the  court  here,  that 
the  power  of  attorney,  as  between  the  prin- 
cipal and  agent,  gave  no  authority  to  the 
agent  to  draw  the  bill  aforesaid  for  the 
accommodation  of  the  agent ;  and  that  par- 
ties dealing  with  the  agent  and  having  the 
means  of  knowing  that  the  agent  was  ex- 
ceeding his  power  in  thus  drawing  the  bill 
for  his  own  benefit,  cannot  recover  of  the 
principal. 

It    further   seems    to    the    court  that  the 


facts,  that  F.  C.  Stainback  held  the  bill 
and  had  it  discounted  for  his  own  benefit; 
that  he  wrote  the  letter  of  December  15th, 
1842,  addressed  to  the  defendants ;  that  the3- 
accepted,  after  receiving  that  letter,  and 
charged  their  acceptance  to  F.  C.  Stain- 
back; if  believed  by  the  jury,  taken  in 
connection  with  the  written  evidence,  were 
sufficient  to  show  that  the  defendants  had 
the  means  of  knowing  that  F.  C.  Stainback 
the  agent,  in  procuring  the  acceptance  of 
defendants,  was  procuring  itforhiso^n 
accommodation  and  not  that  of  his  princi- 
pal;  and  that  the  principal  was  not  bound: 
that  the  court  below  should  have  so  in- 
structed the  jury,  and  that  it  erred  on 
plaintiff's  second  motion  to  instruct. 

It  further  seems  to  the  court  here, 
291  that  the  court  *below  erred  in  its 
action  on  the  plaintiff's  third  and 
fourth  motions  to  instruct;  that  it  should 
have  given  the  instruction  above  stated  as 
proper  to  be  given  on  the  second  motion  to 
instruct. 

Therefore,  it  is  considered  by  the  court 
that  the  said  judgment  be  reversed  and 
annulled;  that  the  plaintiff  recover  of  the 
defendants  his  costs  in  this  court  expended ; 
that  the  verdict  of  the  jury  be  set  aside, 
and  the  cause  remanded  for  a  new  trial  to 
be  had  therein ;  upon  which  trial,  if  the 
evidence  shall  be  the  same  in  substance  as 
that  at  the  former  trial,  the  Circuit  court 
shall  conform  its  action  to  the  principles 
hereby  declared. 
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♦Morris,  Ex  Parte. 

April  Term,  1854,  Richmond. 


I.  nisdemeanor— Free  Negnr  Conios  io  State— Statnte. 

—The  offence  of  a  free  nerro  in  coming  Into  the 
state  and  remaininsr  therein  in  violaUon  of  the  S8th 
and  29th  sections  of  chapter  108  of  the  Code  of  Vir- 
ginia, is  a  misdemeanor,  for  which  he  is  liable  to 
be  prosecuted  and  punished  in  the  manner  pro- 
vided in  said  28th  section. 

a.  5atiie—5aine -Appeal  ms  Hatter  of  Rlffht.— Upon 
conviction  of  snch  a  misdemeanor  the  party  is 
entitled,  as  of  rigrht,  under  the  l&th  section  of 
chapter  218  of  the  Code,  to  an  appeal  from  the 
justice's  decision  to  the  court  of  the  county  or 
corporation  in  which  his  conviction  was  had:  And 
it  is  the  duty  of  the  Justice  to  allow  the  appeal,  if 
duly  applied  for. 

3.  Same— Same— Same- Refufal—Mandamiu.*— If  in 
snch  case  the  appeal  is  dnly  applied  for  and  re- 

*Mandamu«— Ca^es  Relating  to.— In  Lowthcr  v. 
Davis,  33  W.  Va.  184,  10  S.  E.  Rep.  21,  it  is  said:  "Man- 
damus is  an  extraordinary  writ,  and  lies  only  in 
cases  where  the  party  has  no  other  specific  or  ade- 
quate remedy.  2  Cooley,  Bl.  Comm.  bk.  3.  p.  lia  note 
13:  4  Minor.  Inst,  pt  1,  p.  862;  Justices  v.  Mnnday.  :^ 
Leigrh  165.  It  would  not  lie  in  a  case  such  as  the  one 
before  us,  because  the  statute  fiives  a  plain  and 
adequate  remedy  by  petition  to  the  court.  This 
remedy  did  not  exist  in  Virgrinia  when  the  case  of 
Ex  parte  Morris,  11  Gratt.  292,  was  decided,  and 
therefore  that  case  has  no  application  since  the 
enactment  of  our  statute  authorizinsr  the  circuit 
court,  or  the  judee  thereof,  to  erant  appeals." 
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fused  by  tbe  justice,  the  party  may  have  re- 
lief by  mandamus  from  the  Circuit  court. 
4.  RefuMl  of  Circuit  Court  to  Issue  Mandamus— Super- 
sedeas from  Supreme  Court.— If  the  Circuit  coairt 
refuses  to  issue  a  mandamus  in  such  a  case,  the 
party  may  apply  to  the  Supreme  court  of  appeals 
for  a.  iupfrsedeas  or  writ  of  error,  and  have  the 
action  of  the  Circuit  court  reviewed  and  corrected 
by  that  court. 

William  W.  Morris  a  free  negro,  applied 
by  petition  verified  by  his  affidavit,  to  the 
Circuit  court  of  the  city  of  Richmond  for  a 
mandamus  to  the  mayor  of  Richmond,  to 
compel  that  officer  to  allow  to  the  petitioner 
an  appeal  from  a  judgment  pronounced 
against  him.  In  his  petition  he  stated  that 
on  the  1st  day  of  May  1854  he  was  arraigned 
before  Joseph  Mayo,  the  mayor  of  the  city 
of  Richmond,  for  remaining  in  the  common- 
wealth contrarj'  to  law,  upon  the  allegation 
that  he  had  forfeited  his  right  to  stay 
therein  by  reason  of  his  having  once  gone 
beyond  its  limits,  under  the  28th  and  29th 
sections  of  ch.  198  of  the  Code  of  Virginia. 
That  upon  this  charge  he  was  tried  bj'  the 
said  mayor,  and  was  required   to  give  bond 

in  the  penalty  of  five  hundred  dollars, 
293     that  he  would  leave  *the  state  within 

ten  days.  From  this  decision  he  ap- 
pealed to  the  Hustings  court,  and  offered 
any  security  which  might  be  required  of 
him.  But  the  mayor  refused  to  allow  the 
appeal,  and  exacted  from  him  the  bond 
aforesaid.  He  insisted  that  his  right  to 
appeal  from  the  decision  of  the  mayor  was 
absolute.  That  by  |  1  of  ch.  199,  of  the 
Code,  the  offence  of  which  he  had  been 
convicted    is  a   misdemeanor;  and  by   i    15 

In  Woodford  v.  Hull,  81  W.  Va.  471.  7  S.  E.  Rep. 
4al,  it  is  said:  "If  the  judgment  pronounced 
by  the  Justice,  the  plaintiff  in  error,  had  been 
one  from  which  an  appeal  lay  to  the  circuit 
court,  then  mandamus  would  have  been  the  proper 
remedy.  Exparte  Morris,  it  Gratt.  S92  ;  Supervisors 
T.  Mintum.  4  W.  Va.  30O.  This  was  evidently  the 
theory  upon  which  the  petitioner,  Woodford,  and 
ihe  circuit  court,  proceeded  in  this  case.  But  this 
court  haTinfiT.  since  the  judfirment  was  rendered  by 
the  circuit  court,  decided  that  no  appeal  will  lie 
from  tbe  Judirment  of  a  justice  rendered  upon  the 
▼erdlct  of  a  Jury,  whether  the  defendant  appeared 
and  contested  the  action  or  not  (Hickman  v.  Rail- 
road Co.,  30  W.  Va.  296,  4  S.  E.  Rep.  654).  it  is  plain 
that  mandamus  did  not  lie  in  this  case,  and  there- 
fore the  circuit  court  erred  in  overrulinfir  the  mo- 
tion of  the  justice.  Hull,  to  quash  the  alternate 
writ  The  justice  could  not  be  compelled  by  man- 
damus, or  any  other  writ,  to  do  that  which  the  law 
forbids  him  to  do." 

The  principal  case  is  also  cited  in  Pasre  v.  Clopton. 
Jadfire.  30  Qratt.  419,  and  note.  Further,  upon  the 
subject  of  mandamus,  see  the  following  cases:  Com. 
V.  Fairfax  Justices,  2  Va.  Cas.  9;  Dawson  v.  Thruston. 
3H.  ft  Bi.  1S2;  Brown  v.  Crippin,  4  H.  &  M.  173;  Har- 
rison T.  Emmerson,  2  Iieiffh  827  [764]  :  Manns  v. 
Given8,7  Leiffh  689;  Yeacrer,  Ex  parte,  11  Gratt.  655. 
and  note:  Randolph  Justices  v.  Stalnaker,  13  Gratt. 
ass.  and  note:  Cowan  v.  Fulton,  Judse.  23  Gratt.  579, 
iodnots:  Kent  t.  Dickinson,  Judi^e,  25  Gratt  817, 
and  HoU:  Kins'  William  Justices  v.  Munday,  2  Leieh 
16:  Barnett  v.  Meredith,  10  Gratt  650.   and   note; 


of  ch.  212,  the  right  of  appeal  from  any 
such  judgment  is  made  absolute.  He 
therefore  prayed  that  the  court  would  award 
a  mandamus  to  compel  the  mayor  to  allow 
to  him  an  appeal  to  the  Hustings  court. 

The  Circuit  court  refused  the  writ;  and 
thereupon  Morris  applied  to  this  court  for 
a  supersedeas  to  the  judgment  of  the  court; 
which  was  allowed. 

Crump,  for  the  petitioner. 

L<EK»  J.  The  plaintiff  in  error,  who  was 
a  free  negro,  was  charged  before  the  mayor 
of  the  city  of  Richmond  with  remaining 
in  the  commonwealth  contrary  to  law,  after 
having  forfeited  his  right  to  return  to  the 
state  or  remain  therein,  by  going  to  a  non- 
slaveholding  state.  Upon  this  charge  he 
was  tried,  and  being  adjudged  to  have 
violated  the  law  in  this  respect,  he  was 
required  to  give  bond  in  the  penalty  of  five 
hundred  dollars,  with  condition  that  he 
would  leave  the  state  within  ten  days. 
From  this  sentence  he  prayed  an  appeal  to 
the  Hustings  court,  and  offered  to  give 
any  security  that  might  be  required;  but 
the  mayor  not  thinking  him  entitled  to  an 
appeal  in  such  a  case,  refused  to  grant  it. 
He  then  presented  a  petition  to  the  Circuit 
court  of  the  city  of  Richmond,  setting  out 
the  facts,  and  verified  by  affidavit,  pra3'ing 
a  mandamus  to  compel  the  ma3*or  to  grant 
him  an  appeal;  but  that  court,  upon  con- 
sideration   of  the  matter,    refused  to  grant 

the  writ  prayed  for;  and  he  then 
294      ^presented     a    petition    to    this   court 

praying  a  supersedeas  to  the'order  of 

Antonl  V.  Wriffht  22  Gratt  833,  and  nofe:  Milliner  v. 
Harrison,  32  Gratt  432.  and  note:  Peters  v.  Auditor, 
33  Gratt  368;  Tyler  v.  Taylor.  29  Gratt  765,  and  n/ife: 
Sights  V.  YarnalLs.  12  Gratt  292;  Dew  v.  Juderes.  3  H. 
&  M.  1,3  Am.  Dec.  639,  and  note:  Booker  v.  Young^.  12 
Gratt  308;  Smith  v.  Dyer,  1  Call  488  [5621:  Moon  v. 
Wellford,  84  Va.  84.  4  S.  E.  Ren.  572;  Brander  v.  Ches- 
terfield Justices,  5  Call  548;  Com.  v.  Justices  of 
Kanawha  County,  2  Va.  Cas.  499;  Jones  v.  Justices  of 
Stafford.  1  Lelfirh  584;  Bracken  v.  W.  &  M.  College.  3 
Call  495 1574] ;  Chew  v.  Justices  of  Spottsy Ivania,  2  Va. 
Cas.  208;  Delaney  v.  Goddin,  12  Gratt  266:  Powell  v. 
Tarry,  77  Va.  2.50:  Taliaferro  v.  Franklin,  1  Gratt. 
332;  Dillard  v.  Dunlop,  83  Va.  755,  3  S.  E.  Rep.  383;  Del- 
aplane  v.  Crenshaw,  15  Gratt  457,  and  note;  Cowan 
V.  Doddridge,  22  Gratt  458;  Neal  v.  Allen,  76  Va.  437: 
Blair  v.  Marye.  80  Va.  485;  Wolfe  v.  McCaull,  76  Va. 
876:  Wise  v.  Bigger,  79  Va.  269;  Clay  v.  Ballard,  87 
Va.  787,  13  S.  E.  Rep.  262;  Webb  v.  Barbour,  4  H.  &  M. 
462;  Mayo  v.  Clark,  2  Call  234  [276] ;  Poulson  v.  Jus- 
tices of  Accomack,  2  Leigh  804  [743] ;  Amory  v.  Jus- 
tices of  Gloucester,  2  Va.  Cas.  523 ;  Frisbie  v. 
Justices  of  Wythe  County,  2  Va.  Cas.  92;  Goolsby, 
Exparte,  2  Gratt.  575. 

Same— Refusal  of  Circuit  Court  to  Grant— Remedy.— 
For  the  proposition  that,  where  the  circuit  court  re- 
fuses to  grant  a  mandamus  to  an  inferior  court  in  a 
case  in  which  it  is  proper  that  it  should  be  granted 
the  party  may  apply  to  the  supreme  court  of  appeals 
for  a  supersedeas  or  a  writ  of  error,  and  have  the  ac- 
tion of  the  circuit  court  reviewed,  the  principal  case 
is  cited  and  followed  in  Welch  v.  County  Court.  29 
W.  Va.  81,  1  S.  E.  Rep.  351. 
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the  Circuit  court    refusing   the  mandamus, 
which  was  allowed. 

I  think  there  can  be  no  question  as  to  the 
power  of  this  court  to  review  the  action  of 
a  Circuit  court  in  refusing  to  award  a 
mandamus  upon  an  appeal  from  or  writ  of 
error  or  supersedeas  to  the  order  refusing* 
the  same.  The  order  is  final,  and  in  a  case 
involving  a  civil  right,  not  a  matter  of  con- 
troversy merely  pecuniary,  and  the  case  is 
thus  within  the  general  terms  of  the  law 
providing  the  appellate  jurisdiction ;  and 
the  9th  and  10th  sections  of  the  act  of  June 
5th,  1852  (Sess.  Acts  1852,  p.  53),  although 
they  do  not  in  totidem  verbis  declare  that 
an  appeal,  &c.,  shall  lie  to  the  Court  of  ap- 
peals from  the  judgment  of  a  Circuit  court 
in  a  case  of  mandamus,  yet  they  do  so  in 
effect ;  for  they  provide  that  when  a  peti- 
tion for  an  appeal,  &c.,  in  such  a  case  shall 
be  presented,  the  certificate  of  counsel  as 
to  the  propriety  of  reviewing  the  decision 
raaj'  be  counsel  or  attorney  of  the  ^Supreme 
court  of  appeals  or  a  District  court ;  and  if 
the  appeal,  &c.,  be  allowed,  that  the  case 
shall  be  docketed  in  the  Supreme  court, 
unless  the  petitioner  ask  that  it  be  docketed 
in  a  District  court ;  in  which  case  it  may 
be  docketed  in  such  last  named  court,  sub- 
ject to  be  transferred  to  the  Supreme  court 
of  appeals  in  the  manner  provided  in  the 
act.  The  review  of  an  order  refusing  a 
mandamus  is  in  entire  conformity  with 
the  long  settled  previous  practice  of  this 
court  in  similar  cases.  In  Mayo  v.  Clark, 
2  Call  276,  a  District  court  had  refused  to 
grant  a  supersedeas  to  an  order  of  a  County 
court  concerning  a  road.  The  Court  of  ap- 
peals refused  to  grant  n  mandamus  to 
compel  the  District  court  to  grant  the  super- 
sedeas, but  did  grant  a  supersedeas  to  the 
order  of  the  District  court  refusing  it.  In 
another  case  a  Superior  court  of  law  had 
refused    to   grant  a   mandamus   to   compel 

a  County  court  in  which  an  action 
295      *had    been    brought   against   a  party 

claiming  to  be  a  lieutenant  in  the 
navy  of  the  United  States  and  a  citizen  of 
Pennsylvania,  to  remove  the  case  into  the 
United  States  court  pursuant  to  the  act  of 
congress  on  that  subject.  The  Court  of 
appeals  reversed  the  order  of  the  Circuit 
court  refusing  the  mandamus,  and  proceeded 
to  award  it.  Several  other  cases  may  be 
found  in  which  the  Court  of  appeals  has 
allowed  writs  of  supersedeas  to  orders  of 
inferior  courts  refusing  to  grant  writs  of 
mandamus.  Dawson  v.  Thruston,  2  Hen. 
&  Munf.  132;  Dew  v.  Judges  of  Sweet 
Springs  District  Court,  3  Hen.  &  Munf.  1 ; 
Manns  v.  Givens,  7  Leigh  689. 

The  28th  and  29th  sections  of  chapter  198 
of  the  Code,  p.  745,  prohibiting  the  migra- 
tion of  free  negroes  into  this  common- 
wealth, or  the  return  of  one  who  has  once 
gone  to  a  nonslaveholding  state,  contain 
provisions  of  a  highly  penal  character,  to  be 
enforced  in  the  manner  therein  prescribed. 
They  cannot  be  called  *' police  regulations** 
in  any  other  sense  than  one  affecting  the 
state  at  large.  They  cannot  properly  be 
so  called    in  the  usual  and  restricted   sense 


of  those  terms,  which  applies  them  to  the 
ordinances  enacted  by  the  local  authorities 
of  a  town  or  city  for  its  internal  govern- 
ment, and  the  preservation  of  good  order 
within  its  limits.  Any  violation  of  these 
provisions  constitutes  an  offence  against 
the  laws  of  the  commonwealth,  for  which 
the  party  is  liable  to  be  arrested  and  sum- 
marily dealt  with  as  the  act  provides ;  and 
it  cannot  be  distinguished  from  a  breach  of 
any  other  penal  enactment  embracing  the 
whole  state,  to  be  found  in  the  Code.  It  is 
true  that  in  this  case  no  other  sentence 
has  been  pronounced  than  that  the  party 
must  give  the  bond  to  leave  the  state,  and 
no  order  for  stripes  has  been  yet  made ;  and 
if  the  bond  be  given,  the  party  is  no  longer 
liable  to  the  stripes.  But  he  is  under  arrest, 
and  if  the  bond  be  not  given,   the  order  for 

the  stripes  may  be  made  at  any  time, 
2%      and  *may   be   repeated   from   time  to 

time.  If  the  bund  be  given,  the  pen- 
alty is  forfeited  if  he  fail  to  leave  the  state 
within  the  ten  days,  or  if,  having  left  it, 
he  should  afterwards  return  within  its  lim- 
its. And  in  an  action  upon  the  bond  to 
recover  the  penalty,  he  cannot  defend  him- 
self by  showing  that  he  was  not  liable  to 
give  such  a  bond.  That  is  concluded  by 
the  judgment  of  the  mayor,  whose  sentence 
is  accordingly  the  conviction  of  the  party 
of  the  offence  charged. 

A  violation  of  the  provisions  of  these 
sections  being  thus  an  offence  against  the 
laws  of  the  commonwealth,  it  falls  of 
course  within  the  class  of  misdemeanors 
under  the  first  section  of  ch.  199,  p.  750, 
which  declares  all  offences  to  be  either 
felonies  or  misdemeanors;  and  under  the 
15th  section  of  ch.  212,  p.  788,  a  negro  con- 
victed of  a  misdemeanor  by  a  justice  is 
entitled  to  appeal  from  the  decision  to  the 
County  or  Corporation  court ;  and  it  is  the 
duty  of  the  justice  to  grant  such  appeal,  if 
the  same  be  applied  for. 

The  act  has  made  no  provision  for  the 
case  of  a  refusal  by  the  justice  to  grant  an 
appeal,  where  the  party  is  legally  entitled 
to  demand  it,  but  he  does  not  thereby  lose 
the  benefit  of  it,  though  he  of  course  must 
resort  to  such  remedy  as  the  common  law 
affords.  That  the  mandamus  is  the  right- 
ful remedy,  I  have  no  doubt.  This  lies 
where  there  is  a  distinct  legal  right,  and 
no  other  means  of  asserting  it;  and  the  case 
under  consideration  is  precisely  in  that 
category.  Here  the  party  has  a  plain,  un- 
questionable right  to  appeal  from  the  sen- 
tence of  the  mayor,  and  that  officer  has  no 
discretion  in  the  matter.  Unless  his  right 
to  the  appeal  be  asserted,  there  will  be  a 
failure  of  justice;  and  there  is  no  mode  iu 
which  it  can  be  asserted  save  by  a  resort 
to  the  general  power  possessed  by  the 
Circuit  court  to  **oblige  all  inferior  courts 
and  magistrates  to  execute  that  justice  to 
which  a  party  is    entitled,    and  which  they 

are  enjoined  to  do  by  law ;  especially 
297      if  it  *be  enjoined  by  statute.'*     That 

a  mandamus  will  lie  from  the  Circuit 
court  to  the  justices  of  the  County  court, 
both  as  members  of  the  court   and  individ- 
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uallj  in  pais,  is  shown  by  numerous  cases. 
Commonwealth  y.  Justices  of  Fairfax,  2 
Va.  Cas.  9;  Dawson  v.  Thruston,  2  Hen.  A 
Munf.  132;  Brander  v.  Chesterfield  Justices, 
5  Call  548;  Brown  v.  Crippen,  4  Hen.  & 
Mnnf.  173 ;  Harrison  v.  Justices  of  Norfolk, 
2  Lieigh  764;  Manns  v.  Givens,  7  JUeigh 
689. 

I  think,  therefore,  the  Circuit  court  erred 
in  wholly  refusing^  the  prayer  of  the  peti- 
tion, and  that  it  should  have  awarded  a  rule 
or  a  mandamus  nisi,  and  upon  the  return 
thereof,  should  have  proceeded  to  investi- 
gate the  facts  of  the  case,  and  if  found 
substantially  as  stated  in  the  petition, 
should  have  awarded  a  peremptory  man- 
damus.' 

I  am  of  opinion  to  reverse  the  judgment 
of  the  Circuit  court,  but  without  costs ;  the 
mayor  not  having  been  summoned  or  other- 
wise made  a  party  in  the  Circuit  court,  and 
regarding  the  proceeding  hitherto  as  ex 
parte  merely;  and  to  remand  the  cause  to 
the  Circuit  court,  with  directions  to  proceed 
in  the  manner  above  indicated. 

The  other  judges  concurred  in  the  opin- 
ion of  Ltee,  J. 

The  following  is  the  judgment  of  the 
court: 

The  court  is  of  opinion,  that  it  is  compe- 
tent for  this  court  to  review  the  order  of  the 
Circuit  court  refusing  said  writ  of  manda- 
mus, upon  a  writ  of  error  or  supersedeas ; 
and  if  found  erroneous,  to  reverse  the  same, 
and  make  such  further  order  in  the  prem- 
ises as  shall  be  right  and  proper. 

And  the  court  is  further  of  opinion,  that 
the  offence  of  a  free  negro  in  coming  into 
this  state  and  remaining  therein  in  vio- 
lation of  the  28th  and  29th  sections 
298  ♦of  ch.  198  of  the  Code  of  Virginia,  is 
a  misdemeanor,  for  which  he  is  liable 
to  be  prosecuted  and  punished  in  the  man- 
ner provided  by  said  28th  section. 

And  the  court  is  further  of  opinion,  that 
upon  conviction  of  such  a  misdemeanor, 
the  party  is  entitled,  as  of  right,  under  the 
15th  section  of  ch.  213  of  said  Code,  to  an 
appeal  to  the  court  of  the  county  or  corpora- 
tion in  which  such  conviction  was  had:  and 
that  in  the  present  case  it  was  the  duty  of 
the  said  mayor  to  have  allowed  such  ap- 
peal, if  duly  applied  for,  as  alleged  in  the 
plaintiff's  x)etition  to  the  said  Circuit  court. 

And  the  court  is  further  of  opinion,  that 
such  appeal  having  been  duly  applied  for 
and  erroneously  denied  by  said  mayor,  ac- 
cording to  the  allegations  and  suggestions  of 
the  said  petition,  the  petitioner  had  no 
other  legal  means  to  assert  his  right  to  the 
same  save .  by  mandamus,  and  that  such 
writ  of  mandamus  was  the  rightful  remedy 
to  t>e  resorted  to  in  the  premises. 

And  the  court  is  further  of  opinion,  that 
the  said  Circuit  court  had  full  authority  and 
jurisdiction  to  entertain  said  application, 
and  to  award  a  mandamus  nisi  upon  the 
filing  of  said  petition ;  and  upon  due  return 
thereof,  if  the  facts  of  the  case  were,  on 
proper  investigation,  found  to  be  substan- 
tially as  alleged  in  said  petition,  it  was  the 


duty  of  the  said   Circuit   court   to   award  a 
peremptory  mandamus. 

Wherefore  the  court  is  of  opinion,  that 
the  order  of  the  said  court,  wholly  denying 
the  prayer  of   said   petition,    is  erroneous. 

Therefore,  it  is  considered  by  the  court, 
that  the  said  order  be  reversed  and  annulled, 
but  without  costs ;  the  court  being  of  opin- 
ion that  the  said  mayor  not  having  been 
summoned  or  otherv^ise  made  a  party  to  the 
proceeding  in  the  Circuit  court,  the  proceed- 
ing in  this  court  is  to  be  regarded  as  in  the 

nature  of  an  ex  parte  proceeding  on 
299      behalf  of  the  petitioner,  in  *which  the 

said  mayor  is  no  party  nor  liable  for 
costs.  And  it  is  further  ordered,  that  the 
cause  be  remanded  to  the  said  Circuit  court, 
with  directions  to  award  a  writ  of  manda- 
mus nisi  in  the  matter  of  said  petition,  and 
upon  due  return  thereof,  to  take  such  fur- 
ther proceedings  in  the  cause  as  justice  and 
the  rules  of  law  shall  require.  Which  is 
ordered  to  be  certified  to  the  said  Circuit 
court. 

Judgment  reversed. 


300    *Fitzhugh's  Ex'or  v.  Q.  F.  Fitzhugh. 

April  Term,  1854.  RichlnoDd. 
[ee  Am.  Dec.  868.] 

I.  Executors  sod  AdmlnlatrtorBt—UmbHity  for  Sorv- 
koA  Rendered  Decedent^s  Estate.*— A  perRonal  rei>- 
resentatlve  cannot  be  sued  as  RQch  for  services 
rendered  or  eroods  furnished  to  his  testator's  or 
Intestate's  estate  since  his  death. 

3.  Semet— Liability  for  Funeral  Expensea.— It  seems 
that  an  action  will  not  lie  ag-ainst  the  persoual 
representative  as  such  for  the  funeral  expenses 
of  his  testator  or  intestate. 

a.  Samet— Liability  for  Money  Paid  by  Joint  5urety  of 
Decedent.— In  some  cases  where  money  has  been 
paid  for  a  deceased  person,  there  an  action  for 
money  paid  will  lie  acainst  the  personal  repre- 
sentative as  such:  As  vrhere  money  has  been 
paid  by  a  Joint  surety. 

4.  Samet— Declaration— Deacriptio  Person*  ma  Sur- 
plusase.t— Where  the   demand   made   in    all   the 

^Executors  and  Administrators-Liability  for  Serv- 
ices Rendered  Decedent's  Estate.— Daineerfleld  v. 
Smith,  83  Va.  91.  02,  1  S.  E.  Rep.  &99,  citing  the  prin- 
cipal case  as  authority,  also  holds  that  a  personal 
representative  cannot  be  sued  as  snch  for  services 
rendered  or  goods  furnished  decedent's  estate 
since  his  death. 

Same— Power  to  Bind  Estate  by  Contract.— In  Sta- 
ples V.  Staples,  85  Va.  76,  81,  7  S.  E.  Rep.  199.  the 
principal  case  and  Morgan  v.  Fisher,  82  Va.  417,  were 
cited,  among  others,  as  authorizing  the  proposition 
that  a  fiduciary  has  no  authority  to  bind  fx  directo 
those  for  whom  he  acts  by  executing  bonds,  notes, 
or  other  evidences  of  Indebtedness;  but  he  becomes, 
generally,  personally  liable  on  such  contracts. 

tSane— i>cclaration— Descriptio  Personas  asdurplus- 
ajfe.- For  further  authority  in  keeping  with  the 
propositions  laid  down  in  the  fourth  and  fifth  head- 
note,  see  Belvin  v.  French,  84  Va.  81,  83,  3  S.  E.  Rep. 
891. 

tSame. -See  generally,  monographic  notf  on  "Ex- 
ecutors and  Administrators." 
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counts  in  a  declaration  are  such  tliat  au  action  f 
cannot  in  any  case  be  maintained  upon  them 
asrainst  ihe  personal  representative  as  such,  the 
description  of  him  as  such  may  be  considered  as 
mere  surpluKaee.  and  the  Judgment  may  be 
asrainst  him  personally. 

5.  Samet-Same— 5ftme.t— But  if  the  demand  set  out 
in  any  one  of  the  counts  may  possibly  be  main- 
tained a^rainst  the  personal  representative  as 
such,  then  the  description  of  him  as  such  cannot 
Ire  treated  as  surplusage,  and  if  the  action  cannot 
be  maintained  aerainst  him  in  his  representative 
character,  ii  must  fail. 

6.  Appellate  Practice— instmctlon  Refused— Failure  of 
Exception  to  Show  Relevancy. S— An  exception  to  an 
opinion  of  the  court  refusing  an  instruction  asked, 
does  not  state  the  facts  of  the  case  so  as  to  show 
its  relevancy.  The  api^ellate  court  will  not  under- 
take to  decide  whether  the  court  did  rigrht  or 
>vronsr  in  refusinsr  the  instruction. 

7.  Same— Demurrer  Sustained  in  Appellate  Court.]— A 

demurrer  to  a  declaration  haviner  been  overruled 
in  the  court  below,  and  there  beinsr  a  judsrment 
for  the  plaintiff,  upon  appeal  the  Judfirment  is 
reversed  and  the  demurrer  sustained.  The  cause 
will  be  sent  back  with  leave  to  the  plaintiff  to 
amend  his  declaration. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Fauquier  county,  broug-ht 
by  George  F.  Fitzhugh  against  Henry 
Fitzhugh  and  Berkeley  Ward,  executors  of 
Thomas  Fitzhugh  deceased.  The  writ 
abated  as  to  Henry  Fitzhugh  by  the  return 

of  *^no  inhabitant." 
301  *The     declaration    contained   three 

counts.     The  first  count  was  for  medi- 
cine and  other  necessaries,  feed  for  horses, 

^jAppellate  Practice— Instructions— Failure  of  Excep- 
tions to  Sliow  Relevancy.— In  Shrewsbury  v.  Miller, 
10  W.  Va.  124,  it  is  said:  "It  has  been  held  repeatedly, 
that  if  a  bill  of  exceptions  is  taken  to  instructions 
to  the  Jury,  and  sufficient  facts  are  not  set  forth  to 
show  whether  the  instructions  were  relevant  or 
irrelevant,  the  appellate  court  will  not  decide  upon 
the  correctness  of  the  instructions,  as  the  presump- 
tion, is  the  court  decided  correctly  in  the  absence  of 
proof  to  the  contrary.  Fitzhugh  v.  Fitzhugh,  11  Gratt. 
30h:  2  W.  Va.  90:  Wise  v.  Postlewait  et  al.,  3  W.  Va.  452." 
See  also,  in  accord.  Valley,  etc.,  Ass'n  v.  Teewalt. 
TO  Va.  427:  Shepherd  v.  McQuilkin.  2  W.  Va.  100; 
Wise  V.  Postlewait,  3  W.  Va.  456;  Hooff  v.  Rollins,  5 
W.  Va.  541;  Strader  v.  Goff,  6  W.  Va.  264;  Hall  v. 
Hall,  12  W.  Va.  21 ;  Campbell  v.  Hughes.  12  W.  Va.  208; 
Patton  v.  Elk  River,  etc.,  Ck).,  18  W.  Va.  273;  Ball  v. 
Cox.  2»  W.  Va.  409,  1  S.  E.  Rep.  675.  all  citlufiT  the  prin- 
cipal case. 

For  other  cases  in  point,  see  monographic  note  on 
"Bills  of  Exception"  appended  to  Stoneman  v.  Com., 
25  Gratt.  887;  monoGTraphic  note  on  "Instructions" 
appended  toWomackv.Circle,  29  Gratt  192:  foot-note 
to  Harman  v.  Lynchburf ,  33  Gratt.  87. 

Exceptions— Exclusion  of  Evidence— What  Bill  Must 

Show.— See  the  principal  case  cited  in  Lawrence  v. 
Com..  86  Va.  5TO,  10  S.  E.  Rep.  WO;  foot-note  to  Johnson 
v.  Jennings,  10  Gratt  1. 

Appellate  Practice -Demurrer  Sustained  in  Appel- 
late Court.— See.  in  accord,  Hale  v.  Crow,  9  Gratt  263; 
Stranfire  v.  Floyd,  9  Gratt  474:  While  v.  Toncray.  5 
Gratt  ITO. 


and  board  of  negroes,  furnished  b3'  plain- 
tiff to  defendants,  as  executors  as  aforesaid, 
at  their  special  instance  and  request.  The 
second  count,  was  for  attendance  upon  the 
slaves  of  their  testator's  estate  and  work 
and  labor  done  and  performed  bj  plaintiff 
for  and  about  the  said  slaves,  Ac,  which 
attendance,  work  and  labor,  Ac,  were 
done,  performed  and  rendered  to  defendants 
as  executors  as  aforesaid,  at  their  special 
instance  and  request.  The  third  count  wa!» 
for  money  paid,  laid  out  and  expended  bj 
plaintiff  for  the  use  of  the  defendants  as 
executors  as  aforesaid,  at  their  special  in- 
stance and  request. 

The  defendant  demurred  generally  to  the 
declaration;  but  the  court  overruled  the 
demurrer.  The  defendant  also  pleaded  nou 
assumpsit,  and  non  assumpsit  within  live 
years.  And  upon  the  trial  he  moved  the 
court  to  instruct  the  jury,  that  unless  they 
believe  from  the  evidence,  that  the  charges 
and  items  mentioned  in  the  bill  of  pmrtic- 
ulars  in  this  case,  were  furnished  and  ren- 
dered by  the  plaintiff  at  the  instance  and 
request  of  the  defendant,  they  must  find  for 
the  defendant.  This  instruction  the  court 
refused  to  give,  and  the  defendant  excepted: 
but  the  bill  of  exceptions  does  not  set  oat 
any  of  the  evidence,  so  as  to  show  the  rele- 
vancy of  the  instruction  asked.  There  was 
a  verdict  and  judgment  for  the  plaintiff: 
And  the  defendant  thereupon  applied  to  this 
court  for  a  supersedeas,  which  was  awarded. 

Patton,  for  the  appellant. 
Morson,  for  the  appellee. 

DANIEI^,  J.  It  seems  to  be  well  estab- 
lished as  a  general  principle,  that  contracts 
made    with    an   executor   or    administrator 

are  personal,  and  do  not  bind  the 
302      *estate  of   the   testator   or   intestate. 

The  representative  has  no  power  to 
charge  the  assets  in  his  hands  by  contracts 
originating  with  himself;  nor  can  any  other 
person  reach  the  assets  for  claims  originat- 
ing since  the  death  of  the  decedent,  by  suit 
against  the  representative  as  such.  For 
such  contracts  and  claims  the  remedy  is 
against  the  executor  or  administrator  in  his 
private  capacity :  Whilst  on  the  other  hand, 
for  the  contracts  of  the  decedent,  the  rep- 
resentative is  bound  not  personally,  but  in 
his  representative  capacity.  Jennings  v. 
Newman,  4  T.  R.  347;  Sumner  v.  Williams, 
8  Mass.  R.  162,  199. 

It  is  also  equally  as  well  settled  that 
promises  which  charge  a  man  as  execntor 
cannot  be  joined  with  those  which  charge 
him  personally :  Because  the  judgment  in 
the  one  case  would  be  de  bonis  propri is,  and 
in  the  other  de  bonis  testatoris.  2  Saund. 
R.  117  e,  note ;  Epes'  adm'r  v.  Dudley,  5 
Rand.  437. 

The  declaration  contains  three  counts. 
The  charges  exhibited  by  the  two  first, 
have  all  originated  since  the  death  of  the 
testator,  and  unless  they  can  be  excepted 
from  the  general  rule,  they  lie  not  against 
the  executor  as  such,  but  against  him  per- 
sonally.     The     counsel     for    the    appellee 
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argties  that  thej  may  be  so  excepted ;  that 
they  are  of  a  nature  entitling-  them  to  stand 
on  the  same  footing  with  the  funeral  ex- 
penses of  the  deceased,  for  which,  he  sa3's, 
a  recovery  may  be  had  against  the  executor 
in  his  representative  character.  In  the  case 
of  Comer  v.  Shew,  3  Mees.  A  Welsh.  350, 
the  authorities  on  the  subject  were  reviewed, 
and  the  subject  fully  discussed  and  exam- 
ined as  well  by  the  counsel  of  the  respective 
parties  as  by  the  court.  The  authorities 
relied  on  in  that  case  for  the  proposition 
that  the  funeral  expenses  constituted  a 
charge  on  the  estate  and  could  be  demanded 
of  the  executor  as  such,  were  Tugwell  v. 
Heyman,  3  Camp.  R.  298;  Rogers  v.  Price, 
Young   &   Jer.    28;  and  Lucy  v.  Wal- 

303  rond,  *32  Eng.  C.  JU.  R.    349.     **With 
respect  to  the  two  first  cases   (Parke  B. 

said),  it  was  no  doubt  decided  by  them  that 
there  is  an  implied  promise  on  the  part  of 
an  executor,  who  has  assets,  to  pay  the 
reasonable  expenses  of  such  a  funeral  of  his 
testator  as  is  suitable  to  his  degree  and  cir- 
cumstances. It  was  contended,  however,  at 
the  bar  that  those  decisions  were  against  a 
prior  authority  and  were  wrong,  (a  question 
upon  which  it  is  not  necessary  for  us  to  give 
any  opinion,)  but  that,  if  they  were  right, 
the  only  point  really  determined  was,  that 
the  law  implies  a  contract  on  the  part  of  the 
executor  personally,  and  not  in  his  rep- 
resentative character;  and  we  are  all  of  that 
opinion."  And  of  the  last  case  he  disposes 
by  saying-  that  the  point  was  not  then  dis- 
cussed, and  that  the  case  was  decided  on 
the  ground  of  payment  of  money  into  court. 
I  have  examined  these  cases,  and  think  that 
the  foreg"oing  views  with  respect  to  the  au- 
thority to  be  deduced  from  them,  is  correct ; 
and  that  the  conclusion  to  which  the  whole 
court,  in  Corner  v.  Shew,  arrived,  viz:  that 
the  executor  as  such  cannot  be  made  liable 
for  the  funeral  expenses  of  the  testator, 
may  now  be  regarded  as  the  well  settled  law 
in  England.  In  this  country  the  weight  of 
authority  is  in  favor  of  the  same  conclu- 
sion. In  Myer  v.  Cole,  12  John.  R.  349, 
and  in  Demott  v.  Field,  7  Cow.  R.  58, 
counts,  on  promises  by  the  testator,  were 
joined  with  counts  on  promises  by  the  ex- 
ecutor as  such,  to  pay  for  the  funeral  ex- 
penses of  the  testator;  and  in  each  case  it 
was  held  that  the  declaration  could  not  be 
sustained ;  the  counts  on  the  promises  by 
the  testator  requiring  a  judgment  de  bonis 
testatoris,  and  the  counts  on  the  promises 
by  the  executor  to  pay  for  the  funeral  ex- 
penses, judgments  de  bonis  propriis.  The 
court  said  that  the  last  mentioned  promises 
were  personal;  and  though  the  estate  of 
the    testator  in  the  hands  of   the   de- 

304  fendant  *would   be  liable  over  to  him 
for  the  funeral  expenses,  that  did  not 

alter  the  form  of  the  proceeding. 

In  Hapi^ood  v.  Houghton,  10  Pick.  R.  154, 
which  was  assumpsit  against  an  executor, 
a  count  on  a  promise  by  the  testator,  was 
joined  with  a  count  for  the  funeral  ex- 
penses, alleging  that  they  were  incurred  at 
the  request  of  the  executor,  and  that  he  as 
such    promised    to   pay     therefor;  and    the 


court  held  there  was  no  good  objection  to 
the  joinders.  It  will  be  seen,  however,  that 
the  plaintiff  mainly  relied  on  ^  statute,  the 
count  for  the  funeral  expenses,  after  stating 
that  they  were  incurred  with  the  consent 
and  knowledge  and  at  the  request  of  the 
defendant,  adding  **that  thereby  and  by 
force  of  the  statute  in  such  case  made  and 
provided,  the  said  defendant  in  his  said 
capacity  became  liable  to  pay  the  same,  and 
in  consideration  thereof  as  executor  prom- 
ised,'* &c.  And  the  court,  in  delivering  its 
opinion,  is,  I  think,  fairly  to  be  understood 
as  resting  its  judgment  mainly  on  the 
statute.  In  the  case  of  Parker  v.  Lewis,  2 
Dev.  R.  21,  it  must  be  conceded  the  question 
seems  to  have  been  untrammeled  b3''  such 
considerations,  and  to  have  been  decided  on 
the  views  which  the  court  entertained  of  the 
rule  of  the  common  law  on  the  subject ;  and 
it  was  then  held  that  such  expenses  are  a 
charge  on  the  assets,  independently  of  an3' 
promise  by  the  administrator,  upon  the 
ascertainment  of  the  fact  that  they  are  of 
that  description,  and  proper  for  the  estate 
and  degree  of  the  deceased.  And  an  in- 
struction given  in  the  court  below  that  the 
defendant  was  liable  for  them  in  his  char- 
acter of  administrator,  without  a  previous 
request  or  promise,  was  sustained.  The 
case,  however,  stands  opposed  to  the  current 
of  decisions  on  the  subject;  and  I  think  we 
are  well  justified  in  regarding  it  as  settled 
that  such  expenses  constitute  no  exception 
to    the   general   rule,    which     charges    the 

executor  in  his  individual  and  not 
305      *in  his  representative   character,    for 

claims  against  the  estate,  originating 
since  the  death  of  the  decedent.  Be  this  as 
it  may,  the  authorities  seem  to  be  almost 
uniform  in  holding  that  all  other  services, 
rendered  for  the  estate  after  the  death  of 
the  testator,  charge  the  executor,  if  at  all, 
personally.  And  in  addition  to  those  al- 
ready referred  to  as  sustaining  the  general 
principle,  from  which  such  a  rule  may  be 
deduced,  may  be  cited  the  cases  of  Vaughn 
V.  Gardner,  7  B.  Monr.  R.  326,  and  L/ovell 
V.  Field,  5  Verm.  R.  218,  in  which  the  pre- 
cise question  was  decided.  In  the  former, 
it  was  decided  that  with  promises  by  the 
testator  to  pay  for  work  and  labor  done  and 
services  rendered  for  him  in  his  life  time, 
might  be  joined  promises  to  pay  for  the 
same,  by  the  executor;  whilst  promises  by 
the  executor  in  consideration  of  services 
performed  for  him  as  executor  could  not  be : 
Because  the  judgment  in  both  of  the  first 
mentioned  promises  would  have  to  be  de 
bonis  testatoris,  and  on  the  last  de  bonis 
propriis.  And  in  the  latter,  the  same  prin- 
ciple was  announced.  The  court  said  that 
the  administrator  could  not  promise  to  bind 
the  estate  for  goods  furnished  for  the  bene- 
fit of  the  estate.  The  promise  is  his  own, 
and  he  is  personally  liable.  He  may  make 
it  on  the  credit  of  the  estate  in  his  hands; 
but  whether  he  has  a  right  to  pay  out  of 
the  same  depends  on  its  receiving  the  sanc- 
tion of  the  probat  court. 

It  seems  to  me,  from  this  view  of  the  law, 
that  the  promises  set  forth  in  the  two  first 
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counts  can  create  no  liability  on  the  execu- 
tor as  such,  and  charge  him  only  personally. 
If  the  third  count  was  of  the  same  kind,  the 
judg-ment  of  the  court  overruling-  the  de- 
murrer might  most  probably^ be  sustained. 
For  in  the  case  of  Corner  v.*  Shew,  here- 
tofore cited,  it  is  stated  as  law,  that  if  the 
defendant  could  not,  under  any  circum- 
stances, be  liable  to  the  charges  made 
against  him  as  executor,  those  words, 

306  in  the   declaration,    might  be  *struck 
out  as   surplusage,    which,    however, 

could  not  be  done  in  a  case  in  which  a  de- 
fendant could  on  any  supposition  be  liable 
in  that  character  to  the  contract  or  demand 
declared  on.  And  in  2  Williams'  Ex'ors 
10%,  it  is  said  that  where  the  nature  of  the 
debt  is  such  as  necessarily  to  make  defend- 
ant liable  personally,  the  judgment  will  be 
de  bonis  propriis,  although  he  be  charged 
as  executor.  In  the  case  of  Sims  v.  Stil- 
well,  3  How.  Miss.  R.  176,  the  rule  is  stated 
in  very  much  the  same- terms;  and  in  2 
Williams'  Ex'ors  1099,  it  is  said  that  when 
the  executor  is  personally  liable,  the  naming 
him  executor  may  be  regarded  as  surplus- 
age. 

The  third  count  is  for  divers  sums  of 
money  paid,  laid  out  and  expended  by 
plaintiff  for  the  use  of  the  defendants  as 
executors.  Under  such  a  count  facts  might 
have  been  shown  which  would  have  justified 
a  recovery  de  bonis  testatoris.  It  seems  to 
be  now  well  settled  that  a  count  against  an 
executor  for  money  had  and  received  cannot 
be  joined  with  a  count  for  money  due  to 
plaintiff  by  the  defendant  as  executor  upon 
an  account  stated  with  him  of  money  due 
from  him  as  executor:  The  first  being 
treated  as  showing  a  personal  charge  on  the 
executor,  and  the  last  a  charge  against  the 
estate.  Ashby  v.  Ashby,  14  Eng.  C.  L.  R. 
77.  In  that  case  there  were  three  counts 
against  the  defendant  as  executor.  The 
first  for  money  paid,  &c. ,  to  the  use  of  de- 
fendant as  executor;  the  second  for  money 
received  by  defendant  as  executor  to  the 
plaintiff's  use;  and  the  third  on  an  account 
stated.  The  court  holding  it  clear  accord- 
ing to  the  authorities,  that  there  was  an 
improper  joinder  of  the  second  and  third 
counts,  did  not  deem  it  necessary  to  decide 
upon  the  character  of  the  first,  though  there 
was  a  strong  intimation  of  opinion  that  the 
first  count  was  for  matter  which  charged 
the  executor  in  his  representative  character. 
Bayley,  J.,  said,  *'In  the  first  count  of 

307  the  *declaration  before  us,  the  money 
is  stated  to   have   been   paid    by    the 

plaintiff,  to  the  use  of  the  defendant  as  ex- 
ecutor. That  imports  that  the  plaintiff  has 
paid  it,  not  on  the  personal  account  of  the 
defendant,  but  that  he  has  paid  it  for  him 
because  he  was  executor;  that  is,  as  it 
seems  to  me,  in  release  of  something  which 
would  otherwise  have  been  a  burden  on  the 
assets  of  the  testator.  I  think  that  the 
plaintiff,  having  paid  the  money  to  the  use 
of  the  defendant  as  executor,  has  the  same 
right  that  before  such  payment  belonged  to 
the  person  to  whom  it  was  made,  and  con- 
sequently, that  he  (the  plaintiff)  may  charge 


the  assets  of  the  testator.  To  put  a  plain 
case :  Suppose  two  persons  are  jointly 
bound  as  sureties;  one  dies;  the  survivor 
is  sued,  and  is  obliged  to  pay  the  whole 
debt.  If  the  deceased  had  been  living,  the 
survivor  might  have  sued  him  for  contribo- 
tion  in  an  action  for  money  paid ;  and  I 
think  he  is  entitled  to  sue  the  executor  of 
the  deceased  for  money  paid  to  his  use  as 
executor."  L#ike  opinions  were  expressed 
by  other  members  of  the  court.  In  the 
argument  of  the  case  of  Comer  v.  Shew, 
it  seems  to  have  been  conceded  that  such 
was  the  law ;  and  it  was  also  thus  held  in 
the  case  of  Collins  v.  Weiser,  12  Serg.  A 
Rawle  97.  The  character  of  a  count  for 
money  had  and  received  and  of  a  count  on 
account  stated  against  an  executor,  had 
been  considered  by  this  court,  and  adjudged 
in  accordance  with  the  decision  in  Ashby 
V.  Ashby;  it  being  decided  iu  Fairfax's 
ex'ors  V.  Stover,  2  Call  514,  that  on  the 
former  the  judgment  should  be  de  bonift 
propriis,  and  in  Epes'  adm'r  v.  Dudley,  5 
Rand.  437,  that  on  the  latter  the  judgment 
should  be  de  bonis  testatoris.  I  see  no  rea- 
son for  doubting  that  the  opinion  expressed 
in  that  case  (Ashby  v.  Ashby)  with  respect 
to  the  count  for  money  paid,  Ac,  to  the  use 
of  the  executor,  is  also  now  the  law.  Such 
being  the  case  there  was  an  improper 
308  joinder  of  ^counts  in  the  declaration ; 
and  the  court,  instead  of  overruling 
ought  to  have  sustained  the  demurrer. 

On  the  trial  an  exception  was  taken  to  the 
action  of  the  court  in  refusing  to  give  cer- 
tain instructions  asked  by  the  defendant. 
The  facts  of  the  case  are,  however*  not 
stated,  and  in  their  absence  we  cannot 
undertake  to  decide  whether  the  court  did 
right  or  wrong  in  refusing. 

I  think,  therefore,  that  in  accordance  with 
Hale  V.  Crow,  9  Gratt.  263,  and  Strange  t. 
Floyd,  9  Gratt.  474,  the  judgment  should 
be  reversed,  and  the  cause  remanded,  in 
order  that  the  defendant  in  error  may 
amend  his  declaration,  if  so  advised ;  and 
on  his  failure  to  make  a  motion  to  that 
effect,  that  the  court  may  render  judgment 
for  the  plaintiff  in  error. 

The  other  judges  concurred  in  theopinioa 
of  Daniel,  J. 

Judgment  reversed. 


309  »McNeel  v.  Herold. 

July  Term.  1854,  Lewlsburff. 
Absent  Danusu  J. 

I.  Waste  and  Unappro|>riated  Lands— Entry— I 
tials.— An  entry  of  waste  and  unappropriated  land. 
to  be  valid,  must  call  for  objects  whicb  possess 
that  notoriety  in  themselves,  or  tbey  must  be  so 
particularly  described,  tbat  other  persons,  by 
usin?  due  care  and  reasonable  diligence,  may 
readily  find  them. 

a.  5anie— Same— Descriptive  and  Locative  Calls-  Ccr^ 
talnty  of.*— The  ireneral  or  descriptive  calls,  and 


*  Waste  and    Unappropriated    Lands  — Entry  — 
talnty  of. --Upon  the  question    of  the  certainty  of 
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tlie  particular  or  locative  calls,  of  the  entry  must 
possess  tbat  reasonable  decree  of  certainty  wbich 
will  put  a  subsequent  adventurer  duly  upon  his 
ruard  :  and  the  locative  calls  must  be  found  to  be 
embraced  within  the  descriptive  calls,  and  they 
should  properly  be  couKistent  with  the  latter  and 
with  one  another  :  Thouffh  in  certain  cases,  where 
all  the  calls  of  an  entry  cannot  be  satisfied,  the 
conrts,  for  the  purpot-e  of  sustaining  it,  will  reject 
.^uch  as  appear  va^ue  and  repugnant,  and  hold  to 
those  appearing  to  be  certain  and  consistent. 
3-  Smbc— Same— Same.— Where  there  are  several  dis- 
tinct and  independent  calls  in  an  entry,  it  is  not 
necessary  tbat  all  the  objects  thus  called  for 
should  be  known  and  recosulzed  by  the  public ; 
or  that  they  should  all  be  described  with  that 
specialty  that  a  subsequent  locator  can  readily 
find  them  :  But  it  is  necessary  that  some  one  or 
more  of  the  leadiufir  calls  should  be  thus  known, 
or  so  described  that  other  persons,  with  due  care 
and  proper  diliirence,  may  be  led  to  ascertain  their 
positions,  and  thus  distinguish  the  land  appropri- 
ated from  the  adjacent  residuum. 

4.  SMie— Same— Same- When  Court  Takes  Notice  of 
wltbout  Proof.— The  objects  called  for  are  some- 
times so  connected  with  the  general  history  or 
ffeoffraphy  of  the  country  or  its  legrlslation,  that 
the  courts  will  take  notice  of  them  :  and  they  will 
be  deemed  of  creneral  notoriety,  and  sufficiently 
identified,  without  further  proof :  And  an  entry 
calling  for  such  objects  may  be  supported  with- 
out proof  of  notoriety  or  identity. 

5.  Same    Same— Same— When     Must    Be   Proved.— 

When  the  objects  called  for  possess  but  a  local 
notoriety,  the  party  affirm inff  the  validity  of  the 
entry,  must  prove  the  identity  of  the  land  intended 
to  be  appropriated,  and  that  the  calls  of  the  entry 
are  such  tbat  a  subsequent  locator,  in  the  exercise 
of  proper  judgment  and  reasonable  dilisrence, 
wonld  be  enabled  to  dlstlufiruish  it  from  the  sur- 
ronndiuff  lands,  so  as  to  appropriate  for  himself 
the  adjacent  residuum. 

6.  Cavoat-Obiects  Called  for  Not  of  Public  Noto- 
riety—Special Verdict— Requisites  of. t— In  a    caveat, 

where  the  objects   called  for  in  the  entry 
310       are  not  of  such  ^public  notoriety  as   that 
the   courts    will   take    notiae    of   them,    a 
special  verdict  must  find  that  the  objects  called 
for  have  a  real  existence,  and  are  such  as  is  re- 
quired to  make  it  a  valid  entry  ,*   and  a  flndinff 
defective  in  these  respects  will  not  be   remedied 
by   flndinir  that  the  survey  was  made  in  con- 
formity with  the  entry. 
7  Swne— Party  Who  Piles  flnst  Show  Title.— A  party 
who  flies  a  caveat  must  show  a  title  to  the  warrant 
under  which  his  own  entry  and  survey  were  made ; 
and  if  he  fails  to  do  so,  his  caveat  will  be  dismissed. 

On  the  23d  of  July  1849,  Benjamin  Herold 
made  an  entry  with  the  surveyor  of  Poca- 
hontas county,  of  three  thousand  acres    of 

the  entry  for  waste  and  unappropriated  lands,  see 
the  principal  case  cited  in  Stockton  v.  Morris,  89  W. 
Va.  441.  19  S.  E.  Rep.  588:  Simpkins  v.  White.  43  W. 
Va.  127.  37  S.  E.  Rep.  861. 

tCaveat— Special  Verdict— Certainty  of.— In  Clemen  ts 
V.  Kyles.  ISGratt.  4%.  and  note,  the  cause  was  sent 
back  to  the  lower  court  to  have  a  more  perfect 
findlnfir  of  the  facts  upon  which  the  risrhts  of  the 
parties  depend,  citinc  Cropper  v.  Carlton.  6  Munf. 
J77:  McNetl  r.  Ilerolh  it  Oratt.  309. 


land  on  the  waters  of  the  Slate  fork  and 
Big  Spring  fork  of  Elk  river,  being  the  same 
land  embraced  in  a  deed  to  the  said  Herold 
and  one  David  Hanna  from  Lewis  PennelU 
recorded  in  the  clerk's  office  of  said  county. 
The  entry  also  described  the  land  as  adjoin- 
ing the  lands  of  G.  B.  Moffett  and  five 
other  persons  named,  and  a  survey  called 
** Adams'  survey;"  and  it  purported  to  have 
been  made  by  virtue  of  part  of  a  warrant  of 
three  thousand  five  hundred  and  ninety 
acres.  No.  17,826. 

On  the  27th  of  April  1850,  Herold  made  a 
survey,  purporting  to  be  on  his  said  entry, 
but  embracing  three  thousand  nine  hundred 
and  seventy  acres.  The  local  description 
of  the  land  is  the  same  as  in  the  entr)',  with 
the  addition  of  the  courses  and  distances  of 
the  lines  constituting  the  exterior  bound- 
ary, the  different  kinds  and  position  of 
timber  trees  adopted  as  the  corners,  and  the 
crossings  of  water  courses  intersected  by 
some  of  the  lines.  This  survey  purports 
to  have  been  made  as  to  three  hundred  and 
eighty  acres,  by  virtue  of  part  of  a  warrant 
of  one  thousand  acres.  No.  18,216,  and  as 
to  three  thousand  five  hundred  and  ninety 
acres,  by  virtue  of  a  warrant  of  three 
thousand  five  hundred  and  ninety  acres,  No. 
17,826. 

On  the  4th  of  May  1850,  Paul  McNeel 
entered  with  the  same  surveyor  two  thou- 
sand acres  of  land  on  both  sides  of  the  Big 
Spring  fork  of  Elk  river,  to  include  all  the 
vacant  land  between  a  tract  known  as 
311  the  ♦'* Sherwood  and  Pennell  land," 
also  as  *'lot  No.  7;'*  which  was  be- 
lieved to  corner  on  a  crooked  sugar  tree, 
near  the  old  Augusta  county  line,  lands  of 
Samuel  V.  Gatewood,  particularly  the  old 
place  patented  to  Jacob  Warwick,  the  land 
purchased  of  Rowland,  known  by  the  names 
of  **Cherry-tree  hollow"  and  **Tallow 
knob,"  an  entry  made  by  William  Skeen 
on  the  29th  of  April,  an  entry  made  by 
William  H.  Flo3'd  of  the  same  date,  a  survey 
made  for  William  Sharp  on  the  22d  April,  a 
survey  made  for  John  Hanna,  David  Hanna 
and  Henry  Buzzard  on  the  23d  of  April, 
and  a  survey  made  for  David  Gibson  on  the 
24th  of  April,  all  of  the  same  year. 

On  the  22d  of  January  1851,  McNeel  made 
a  survey  upon  his  said  entry,  embracing 
within  its  lines  one  thousand  four  hundred 
and  fifty  acres  only. 

On  the  2d  of  March  1851,  McNeel  filed  a 
caveat  in  the  Circuit  court  of  Pocahontas, 
against  the  issuing  of  a  grant  to  Herold 
upon  his  said  survey,  upon  the  ground  of 
better  right  in  himself  to  one  thousand  two 
hundred  acres  of  the  land  embraced  in 
Herold's  survey,  under  and  by  virtue  of  his 
entry  of  two  thousand  acres,  and  his  survey 
thereon  of  one  thousand  four  hundred  and 
fifty  acres.  The  caveat  also  assigns  in 
detail,  the  various  grounds  upon  which 
the  caveator  claimed  to  have  better  right  to 
the  said  one  thousand  two  hundred  acres, 
all  impeaching  the  regularity  and  validity 
on  Herold's  survey. 

In  September  1852,  the  parties  came  to 
trial,    and   a  jury  was    impaneled    for    the 
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finding-  of  the  facts.  They  found  the  entry 
and  survey  of  Herold,  setting"  them  out  in 
their  finding  in  haec  verba.  They  also 
found  an  entry  made  by  him  on  the  7th  of 
Aug-ust  1850  (after  his  survey  and  after  Mc- 
Neel's  entry),  of  nine  hundred  and  seventy 
acres  of  land,  calling  to  begin  at  Adams* 
corner  on  the  top  of  £lk  mountain,  and  run- 
ning with  his  line  to   Mathews'    sur- 

312  vey,    and  to   *embrace    all   the    land 
between  said  line  and  his  own  survey, 

adjoining  the  land  of  Porter  and  others. 
They  also  found  McNeel's  entry,  setting-  it 
out  in  haec  verba ;  and  they  found  that  he 
had  made  a  survey  upon  his  said  entry ; 
but  they  do  not  set  out  this  survey  or  other- 
wise describe  it  than  as  embraced  within 
the  lines  shaded  pale  red  on  the  plat  ac- 
companying- the  surveyor's  report  made  in 
the  cause.  They  also  found  '*that  the  de- 
fendant's survey  was  made  in  conformity 
with  his  entrj';  and  that  said  entry  and 
survey  are  correctly  represented  by  the 
lines"  shaded  g-reen  on  the  surveyor's  plat. 
The  foregoing  being  all  the  facts  found  by 
the  jury,  and  none  appearing  to  have  been 
agreed  by  the  parties,  the  caveator  moved 
the  court  to  set  aside  the  finding,  because 
contrary  to  evidence,  because  it  did  not 
find  all  the  material  facts  proved  by  him, 
and  because  those  which  were  found  were 
too  uncertain  and  insufficient  to  authorize 
a  judgment  in  favor  of  the  caveatee.  But 
the  court  overruled  the  motion ;  and  the 
caveator  excepted ;  setting  out  in  his  bill 
of  exceptions  the  evidence  given  on  both 
sides  at  the  trial.  This  consisted  of  the 
entries  and  survey  before  mentioned  of 
Herold,  the  entry  and  survey  of  McNeel, 
the  deed  referred  to  from  Pannell  to  Herold 
and  Hanna,  a  grant  from  the  commonwealth 
to  Joseph  Pennell  for  five  thousand  acres 
of  land,  an  act  of  assembly  annexing  a  por- 
tion of  the  county  of  Augusta  to  the  county 
of  Monongalia,  together  with  parol  testi- 
mony as  to  the  locality  and  boundaries  of 
the  land  granted  to  Pennell,  and  of  that 
portion  conveyed  to  Herold  and  Hanna,  and 
as  to  the  locality  of  the  lands  claimed  by 
MofFett,  Gibson  and  others,  called  for  in 
the  entries  of  Kerold  and  McNeel  respec- 
tively. The  court  then  proceeding  to  pro- 
nounce on  the  facts  found  by  the  jury,  gave 
judgment  in  favor  of  the  caveatee;  and  the 
caveator  obtained  an  appeal  to  this 
court. 

313  *Reynolds  and  Price,  for  the  appel- 
lant. 

Smith  and  Caperton,  for  the  appellee. 

LEE,  J.  This  is  a  caveat  from  the  Cir- 
cuit court  of  Pocahontas  county,  under  the 
provisions  of  the  statue  in  relation  to  the 
mode  of  acquiring  title  to  waste  and  unap- 
propriated lands  within  this  commonwealth, 
originally  introduced  into  our  system  by 
the  act  of  May  1779,  ch.  13,  entitled  **An 
act  for  establishing  a  land  office,  and  ascer- 
taining the  terms  and  manner  of  granting 
waste  and  unappropriated  lands."  Neither 
party  has  the  legal  title,  but  it  is  a  contest  of 
equities,  both  claiming  under  entries  made 


with  the  surveyor  of  Pocahontas.  The 
entry  of  the  caveatee  was  made  on  the  23d 
of  July  1849,  that  of  the  caveator  was  made 
on  the  4th  of  May  1850.  The  caveatee,  it 
appears  made  a  second  entry  for  nine  hun- 
dred and  seventy  acres  of  land,  under  which 
also  he  claims ;  but  this  was  not  made  uatil 
the  2d  of  August  1850,  after  he  had  made  a 
survey  upon  his  first  entry,  and  after  the 
caveator  had  made  his  entry.  E^ch  party 
has  made  a  survey  conforming,  as  he 
claims,  to  his  entry,  and  as  they  are  found 
to  conflict,  the  question  is,  which  has  the 
better  right?  Thus  the  validity  of  the  re- 
spective entries  is  directly  and  necessarily 
involved,  and  each  party  has  in  turn  as- 
sailed the  validity  of  the  entry  of  the  other. 

To  constitute  a  valid  entry,  there  must  be 
a  reasonable  degree  of  certainty  and  preci- 
sion in  the  description  which  it  gives  of 
the  subject  intended  to  be  appropriated.  In 
the  case  of  a  grant,  if  the  description  be 
such  that  when  verified  by  the  proofs  of 
what  is  found  on  the  ground,  the  land  can 
be  identified,  it  is  sufficient,  and  the  grant 
can  be  maintained:  but  more  is  required 
in  the  case  of  an  entry.  It  is  not  sufficient 
that  the  land  can  be  identified  by  means  of 
the  proofs  of  the  land-marks  called 
314  for,  which  the  private  knowledge  *of 
the  claimant  can  supply ;  but  the  entry 
must  be  made  with  that  degree  of  certainty 
and  specialty  that  a  subsequent  locator 
may  be  enabled,  by  the  exercise  of  due  care 
and  reasonable  diligence,  to  appropriate 
the  adjacent  residuum.  The  objects  which 
it  calls  for  must  possess  that  notoriety  in 
themselves,  or  must  be  so  particularly  de- 
scribed, that  others,  b3'  using  such  care  and 
diligence,  may  readily  find  them.  These 
principles  have  been  repeatedly  illustrated 
in  the  numerous  cases  which  have  been 
decided  b5'  the  courts,  involving  their  dis- 
cussion. Of  these  I  will  content  myself 
with  referring  to  the  following:  Hunter  v. 
Hall,  1  Call  206 ;  Currie  V.  Martin,  3  Call 
28;  Miller  v.  Page,  6  Call  28;  Moore  v. 
Whitledge,  Hardin's  K.  89;  Smith  v.  Smith, 
lb.  190;  Buckner  v.  Feagins,  2  Bibb*s  R. 
138;  Davis  V.  Davis,  2  Bibb's  R.  134;  Bodley 
V.  Taylor,  5  Cranch's  R.  191 ;  Finlev  v. 
Williams,  9  Cranch's  R.  164;  Watts  v. 
Lindsey's  heirs,  7  Wheat.  R.  158;  Johnson 
V.  Pannel's  heirs,  2  Wheat.  R.  206;  Matson 
V.  Hord,  1  Wheat.  R.  130;  McArthur  v. 
Browder,  4  Wheat.  R.  488;  Littlepage  v. 
Fowler,  11  Wheat.  R.  215;  Garnett  v.  Jen- 
kins, 8  Peters'  R.  75;  Key  v.  Matson, 
Hardin's  R.  70. 

Entries  in  Virginia  and  Kentucky,  made 
for  the  purpose  of  acquiring  title  to  vraste 
and  unappropriated  lands,  in  the  mode  pre- 
scribed by  law,  usually  first  refer  to  some 
prominent  and  notorious  object  which  serves 
to  direct  attention  to  the  particular  neigh- 
borhood in  which  the  land  is  situate,  and 
then  call  for  some  particular  object  or  ob- 
jects which  shall  describe  it  with  precision. 
The  former  has  been  termed  the  "general" 
or  **  descriptive"  call,  the  latter  the  *' par- 
ticular" or  **locative"  call  of  the  entry. 
Both   must   possess   that  reasonable  degree 
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of    certainty  which  will    put   a    subsequent 

adventurer   duly  upon  his   guard,    and   the 

locative  calls   must  be   found    to  be   within 

the  limits  embraced  by  the  descriptive 

315  calls,    and    they   should    *properly  be 
consistent  with    the   latter   and    with 

one  another:  Johnson  v.  Pannel*s  heirs,  2 
Wheat.  R.  206;  McDowell  v.  Peyton,  10 
Wheat.  R.  454:  Though,  in  certain  cases, 
where  all  the  calls  in  an  entry  cannot  be 
satisfied,  the  court,  for  the  purpose  of  sus- 
taining it,  will  reject  such  as  appear  to  be 
vague  or  repugnant,  and  hold  to  those  ap- 
pearing to  be  certain  and  consistent.  Mar- 
shall V.  Currie,  4Cranch'sR.  172;  Mclver's 
lessee  v.  Walker,  9  Cranch's  R.  173 ;  Massie 
V.  Watts,  6  Cranch's  R.  148;  Shipp  v.  Mil- 
ler's heirs,  2  Wheat.  R.  316;  Evans  v.  Man- 
son,  1  Bibb's  R.  4;  Patterson  v.  Bradford, 
Hardin's  R.  101 ;  Bos  worth  v.  Maxwell, 
Ibid.   205. 

Where  there  are  several  distinct  and  in- 
dependent calls  in  an  entry,  it  is  not  re- 
quired that  all  the  objects  thus  called  for 
should  be  known  and  recognized  by  the  pub- 
lic, or  that  they  should  all  be  described  with 
that  specialty  that  a  subsequent  locator  can 
readilj  find  them ;  but  it  is  necessary  that 
some  one  or  more  of  the  leading  calls  should 
be  thus  known,  or  so  described  that  other 
persons,  with  due  care  and  proper  diligence, 
may  be  led  to  ascertain  their  positions,  and 
thus  to  distinguish  the  land  appropriated 
from  the  adjacent  residuum.  Gamett  v. 
Jenkins,  8  Peters'  R.  75;  McCrackin  v. 
Steele,  1  Bibb's  R.  46. 

The  objects  sometimes  called  for  are  so 
connected  with  the  general  history  or  geog- 
raphy of  the  country,  or  its  legislation, 
that  they  will  be  taken  notice  of  b3'  the 
courts  and  deemed  of  general  notoriety, 
and  suffipiently  identified  without  further 
proof:  Such  are  rivers  used  as  public  high- 
ways, or  thoroughfares  between  different 
parts  of  the  country,  or  which  are  referred 
to  in  general  laws  and  designated  as  bound- 
ries  of  the  counties  or  other  districts  of 
country.  Mountains  and  points  on  the 
same  may  possess  this  character.  And 
an  entry  calling  for  such  objects  may  be 
supported  without   proof  of  notoriety 

316  or  identity.     *Such   was  the   entry  in 
Watts  v.  Liindsey's  heirs,  7  Wheat.  R. 

158.  There  the  * 'Ohio  river"  and  **  Little 
Miami  river"  were  regarded  as  suflRciently 
notorious  and  identified  without  further 
proof.  So  the  notoriety  of  the  **  Lower 
Blue  licks"  was  presumed.  Hart  v.  Bodley, 
Hardin's  R.  98.  In  Speed  v.  Severe,  2 
Bibb's  R.  131,  **Salt  river"  was  regarded 
as  a  stream  sufficiently  notorious  to  be  taken 
notice  of  without  proof  of  its  course  or 
locality.  So  of  ** Licking  river, "'Bowman 
V.  Melton,  Ibid.  151.  So  the  ''Blue  licks," 
from  their  connection  with  the  general 
history  of  the  country  were  deemed  noto- 
rious, and  sufficiently  identified  without 
further  proof.  McKee  v.  Bodley,  Ibid.  481. 
So  of  the  **Kentucky  river,"  Winslow  v. 
Holders'  heirs,  2  Litt.  R.  34. 

In  other  case's,  the  objects  called  for  pos- 
sess but  a  local  notoriety  or  furnish    a   de- 


scription of  the  land  which  must  be  verified 
and  applied  by  means  of  facts  to  be  ascer- 
tained on  the  spot ;  and  the  party  affirming 
the  validity  of  the  entry  in  such  a  case 
I  must  make  out  in  proof  the  necessary  facts 
;  to  show  the  identity  of  the  land  intended 
to  be  appropriated,  and  that  the  calls 
which  it  contains  are  such  that  the  subse- 
quent locator,  in  the  exercise  of  proper 
judgment  and  reasonable  diligence,  would 
be  enabled  to  distinguish  it  from  the  lands 
surrounding,  so  as  to  appropriate  for  him- 
self the  adjacent  residuum. 

The  entries  of  the  respective  parties  in 
this  case  are  of  the  class  just  described ; 
and  to  maintain  their  validity,  it  should 
be  shown  that  there  were  such  objects  to  be 
found  as  are  called  for,  that  their  relative 
positions  were  such  as  to  mark  out  and 
identify  the  land  intended  to  be  entered, 
and  that  they  or  some  of  them  were  so  well 
known  in  the  neighborhood  as  to  furnish 
such  a  precise  and  certain  description  of 
the  land  that  it  could  be  found  by  strangers 
using    reasonable    diligence    and     uiaking 

proper  enquiry.     But  upon  examining 
317      Mbe  meagre  finding   of   the   jury,     it 

will  be  seen  that  it  is  entirely  silent 
upon  these  most  material  subjects.  It  no 
where  finds  that  there  are  streams  known 
as  the  "Big  Spring  fork"  and  "Slaty  fork" 
of  Elk  river;  or  what  is  the  particular  or 
general  course  of  either.  It  does  not  find 
that  there  is  any  tract  of  land  known  as 
"Lot  No.  7,"  or  as  the  "Sherwood  and 
Pennell  land,"  its  situation  and  bounda- 
ries. It  does  not  find  there  were  such  lands 
claimed  by  Gatewood,  as  those  referred  to 
and  described  in  the  entries,  nor  any  such 
as  are  said  to  be  claimed  by  Moffett,  Gibson 
and  others,  nor  that  there  were  such  entries 
or  surveys  as  those  referred  to;  nor  does  it 
ascertain  the  land  said  to  be  embraced  in 
the  deed  to  Herold  and  David  Hanna,  nor 
that  there  was  such  a  deed  either  in  fact  or 
by  general  reputation;  nor  does  it  ascertain 
the  positions  of  any  of  the  objects  called 
for.  In  short,  it  wholly  fails  to  find  the 
material  facts  upon  which,  and  upon  which 
alone,  the  court  could  safely  undertake  to 
pronounce  that  either  entry  had  been  made 
with  the  necessary  certainty  and  precision. 
No  aid  is  derived  from  the  finding  that 
the  entry  and  survey  of  Herold  are  correctl3' 
represented  by  the  lines  shaded  green  on 
the  plat  of  the  surveyor,  and  that  those  of 
McNeel  are  described  by  the  lines  shaded 
light  red.  The  validity  of  the  plat  and 
report  of  the  surveyors  is  not  ascertained, 
nor  are  the  objects  intended  to  be  repre- 
sented on  the  plat  found  as  part  of  the  facts 
of  the  case.  Nor  indeed  could  they  have 
been  so  found  by  reference  to  the  plat,  be- 
cause the  lands  represented  are  laid  down 
according  to  the  pretensions  of  the  parties 
respectively ;  and  the  plat  is  only  referred 
to  in  the  finding  for  the  purpose  of  exhibit- 
ing the  exterior  boundaries  of  the  surveys. 
Nor  is  the  defect  cured  as  to  the  entry  of 
Herold  by  the  finding  that  his  survey  was 
made  in  conformity  with  his  entry;  be- 
cause,    as      we     have      seen,       an     entry 
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318  might  well  *be  susceptible  of   identi- 
fication  b^'    means   of  a  survey  made 

by  the  party  himself,  and  yet  its  calls 
might  lack  that  certainty  and  precision 
which  would  be  required  to  render  it  valid 
as  against  a  subsequent  locator.  And  more- 
over, whether  a  survey  does  conform  to  an 
entry,  is  a  matter  to  be  determined  by  the 
court  upon  the  facts  found,  and  not  to  be 
disposed  of  in  a  summary  way  by  the  jury, 
as  in  the  finding  In  this  case. 

Nothing  is  said  in  the  finding  of  the  jury 
as  to  the  ownership  of  the  warrants  on 
which  the  respective  entries  were  ,  made ; 
nor  is  it  found  in  whose  names  they  were 
issued.  The  numbers  and  quantities  of 
land  are  the  only  items  of  description 
given.  Yet  a  party  who  caveats  must  show 
a  title  to  the  warrant  under  which  his  own 
entry  and  survey  were  made,  and  if  he  fail 
to  do  so,  his  caveat  will  be  dismissed.  Currie 
V.  Martin,  3  Call  28.  In  that  case,  it  is 
true  the  entry  of  the  caveator  Martin  was 
made  by  virtue  of  part  of  two  warrants 
issued,  one  in  the  name  of  oneMcWillianis, 
and  the  other  in  the  name  of  one  Goodwin ; 
and  it  was  not  proven  that  they  Ijad  ever 
been  assigned  to  Martin.  His  caveat  was 
accordingly  dismissed.  Whether  upon  a 
special  finding  of  facts  in  a  caveat  case  the 
court  can  infer  that  the  caveator  was  the 
ower  of  the  warrant  under  which  the  entry 
was  made,  where  it  does  not  appear  in 
whose  name  it  issued,  and  no  other  proof 
of  ownership  is  offered  except  that  the  entry 
purports  to  have  been  made  upon  it,  is  a 
question  not  free  from  difficulty.  In  the 
view  I  take  of  this  case,  however,  it  is  per- 
haps not  necessary  that  it  should  be  decided, 
and  I  therefore  forbear  the  expression  of 
any  opinion  upon  it. 

But  there  are  still  other  objections  to  the 

finding    of  the  jury.     I  think  it   is   plainly 

obnoxious   to     the    charge   of    repugnancy 

upon  its  face.     Thus  it  finds  that  Herold's 

.    entry   and    survey   are  both  correctly 

319  represented  *by  the  line^  shaded  green 
on  the   plat  of    the   surveyor;  yet   it 

ascertains  that  the  entry  is  for  three  thou- 
sand acres,  while  the  survey  is  for  three 
thousand  nine  hundred  and  seventy  acres, 
and  thus  that  both  quantities  are  embraced 
within  and  bounded  by  the  same  identical 
lines. 

Again :  The  entry  of  Herold  is  dated  on 
the  23d  of  July  1849,  and  purports  to  have 
been  made  by  virtue  of  part  of  a  warrant  of 
three  thousand  five  hundred  and  ninety 
acres.  No.  17,826.  The  survey  was  made  on 
the  27th  of  April  1850,  and  purports  to  be  as 
to  three  hundred  acres,  by  virtue  of  part  of 
a  warrant  of  one  thousand  acres,  No.  18,216, 
and  as  to  three  thousand  five  hundred  and 
ninetj'  acres,  by  virtue  of  a  warrant  of 
three  thousand  five  hundred  and  ninety 
acres,  No.  17,826.  But  it  also  finds  that  the 
entry  of  the  nine  hundred  and  seventy 
acres,  the  excess  in  the  quantity  of  the 
survey  over  the  original  entry  of  three 
thousand  acres,  was  not  made  till  the  7th 
of  August  1850,  upwards  of  three  months 
after  the  survey  of  the  three  thousand  nine 


hundred  and  seventy  acres.  Tet  it  finds 
that  the  caveatee's  survey  was  made  in 
conformity  with  his  entry. 

It  will  be  found  too,  upon  examining  the 
evidence  given  on  the  trial,  that  the  finding 
is  in  one  and  perhaps  a  very  material  par- 
ticular, not  to  be  reconciled  with  it.  Her- 
old*s  entry,  as  we  have  seen,  purports  to  be 
for  the  same  land  embraced  in  the  deed 
from  Pennell,  and  thus  in  terms  is  confined 
to  the  land  embraced  within  the  boundaries 
of  that  deed.  McNeel's  entry  calls  to  adjoin 
a  tract  of  land  known  as  the  **  Sherwood  and 
Pennell  land*'  or '*Ix)t  No.  7,"  and  thus 
is  confined  to  the  land  lying  outside  of 
the  boundaries  of  that  tract.  The  g-rant 
for  this  lot  No.  7  of  five  thousand  acres,  and 
the  deed  for  the  three  thousand  acres  of 
land  referred  to  in  Herold* sentry,  are  g-iven 
in  evidence,  and  it  distinctly  appears 
320  that  the  latter  is  part  *and  parcel  of 
the  former,  being  the  northeastern 
portion  thereof.  Thus  the  entries  are 
shown  to  call  for  wholly  different  lands, 
and  there  should  be  no  conflict  between 
them.  Yet  the  finding  of  the  jury  ascer- 
tains that  the  entry  of  Herold  embraces 
much  the  larger  part  of  the  land  entered 
by  McNeel,  the  interlock  being  from  one 
thousand  to  one  thousand  two  hundred  acres 
in  extent. 

I  deem  it  unnecessary  to  enquire  whether 
the  finding  may  not  be  obnoxious  to  criti- 
cism in  other  respects.  I  think  it  must  be 
apparent  that  the  facta  which  it  ascertains 
were  not  sufficient  to  enable  the  court  to 
render  judgment  safely  and  understand- 
ingly  upon  the  merits  of  the  case.  The 
only  alternatives  were  to  dismiss  the  caveat 
or  to  set  aside  the  finding  and  award  a 
venire  facias  de  novo.  The  court  adopted 
the  former;  and  in  this,  according  to  the 
modern  and  more  liberal  practice,  I  think  it 
erred.  As  the  caveator's  case  may  be  a 
good  one,  though  certainly  not  made  out 
by  the  facts  found ;  and  as  the  merits  of 
the  controversy  could  not  be  presented  and 
adjudicated  upon  the  finding  of  the  jury,  I 
think  it  would  have  been  right  to  set  it 
aside,  and  to  give  the  parties  an  opportu- 
nity upon  another  trial,  of  presenting  the 
real  case  between  them  for  adjudication. 

I  am  of  opinion  to  reverse  the  judgment, 
to  set  aside  the  finding  of  the  jury,*  and  to 
remand  the  cause  for  a  venire  facias  de 
novo. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

Judgment  reversed,  and  venire  de  novo 
awarded. 


321        *  Johnston  &  Wife  v.  Slater  &  al. 

July  Term,  1854,  Lewisburg". 

I.  Husband  and  Wife— Deeds— Sabscriblns:  Witnesses - 
Competency.*— A  husband  is  not  a  competent  sub- 

*Husb8nd     «nd    Wife— Witnesses    Competency— In 

Warwick  v.  Warwick,  31  Gratt.  T7,  and  noU,  It  is  held 
tbat  a  busband  in  not  a  competent  witness  to  proTe 
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scrlbinff  witness  to  a  deed  executed  durinsr  the 
marriage,  by  which  real  estate  is  conveyed  to 
bis  wife,  either  for  the  purpose  of  provtn^  the  due 
execution  of  the  deed  when  called  in  question, 
or  for  the  purpose  of  having  it  admitted  to 
record. 
3.  Deeds— Invalid  Recordation— Effect  ms  to  Credltors.t 
—A  deed  admitted  to  record  upon  proof  by  the 
sobscribincT  witnesses  one  of  whom  was  the 
husband  of  the  grantee,  is  null  and  void  as  to 
creditors:  nothaviniT  been  duly  recorded. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Ohio  county,  in  which  the 
lessees  of  James  C.  Johnston  and  Sophia 
his  wife  were  plaintiffs,  and  Thomas  Slater 
and  John  T.  Churchill  were  defendants. 
The  facts  are  stated  by  Judge  Samuels  in 
his  opinion.  The  parties  dispensed  with  a 
jury,  and  submitted  the  case  to  the  deci- 
sion   of  the  court.     There  was  a  judgment 

hia  payments  of  the  debt  made  out  of  the  trust  fund 
of  his  wife  and  children,  citinff  Johnston  v.  alater, 
u  GratL  32h  S23:  William  and  Mary  College  v.  Powell. 
ISGratt.  372  (also  citiuffthe  principal  case) :  Steptoe 
T.  Read,  19  Oratt  1:  Murphy  v.  Carter,  28  Gratt  477: 
Herd  ▼.  Colbert,  28  Gratt.  49.  The  principal  case  is 
cited  in  Taliaferro  ▼.  Pryor,  12  Gratt.  289.  See  gen- 
erally, monographic  n^<«  on  "Husband  and  Wife." 

tPeeds  Recordatloo— Validity  of— In  Herri ne  v. 
Lee.  22  W.  Va.  672.  it  is  held  that.  If  a  record  is  inter- 
lined or  erased  by  some  unauthorized  person,  such 
alteration  constitutes  no  part  of  the  record  and  it 
may  be  assailed  by  parol  testimony,  this  is  not  con- 
trovertluff  the  absolute  verity  of  the  record,  lyit 
it  is  simply  enquirinflr  what  really  constitutes  the 
record,  and  if  this  were  not  so  a  forced  record 
could  be  Imposed  upon  the  court  as  srenuine  by  a 
mere  intruder  or  usurper,  citlne  State  v.  Vest,  21 
W.  Va.  796;  Bias  v.  Floyd,  7  L.eifirh  647;  Rose  v. 
Humely.  3  Cr.  268:  Forbes  v.  Hyde,  81  Call  347: 
Tamer  v.  Stip,  1  Wash.  319;  Maxwell  ▼.  Liffht,  1 
Call  117;  Dawson  ▼.  Thruston.  2  H.  &  M.  132;  Hors- 
Jey  T.  Oarth,  2  Gratt.  472;  Johnston  v.  Slater,  11 
Gratt.  822:  Starbuck  v.  Murray,  5  Wend.  148. 

In  Bowman  v.  Hicks.  80  Va.  809,  it  is  said  that  had 
a  paper  witnessed  by  one  witness  alone  been  re- 
corded by  the  clerk,  such  paper  would  not  have  been 
duly  recorded,  and  would  have  flriyen  constructive 
notice  to  no  one,  citing  Turner  ▼.  Stip,  1  Wash.  319; 
Johnston  v.  Slater.  11  Gratt.  821;  Davis  v.  Beazley, 
Th  Va.  491. 

In  the  case  of  Jn  r*  Wynne,  30  Fed.  Cas.  756.  the 
principal  case  is  cited  as  authority  for  the  propo- 
sition«  that  resristration  is  not  necessary  between 
Che  parties  as  a  deed;  and  that  It  is  not  necessary  as 
arainst  volunteers  or  purchasers  with  notice. 

In  National  Bank  of  Fredericksbursr  v.  Conway, 
IT  Fed.  Gas.  1204.  it  is  held,  that  an  interested  per- 
son may  take  the  acknowledgment  of  a  deed  when 
the  act  is  merely  ministerial;  though  if  the  act  be 
Judicial,  such  as  taking  the  acknowledsrment,  after 
privy  examination,  of  a  married  woman,  an  inter- 
ested person  cannot  take  It,  citinar  Harkins  v.  For- 
syth. U  Leiffh  894:  Carper  v.  McDowell,  6  Gratt.  212; 
Horsley  V.  Garth.  8  Gratt.  471;  Taliaferro  v.  Pryor, 
18  Gratt.  277:  Johnston  v.  Slater,  ii  Gratt.  S2i;  Turner 
V.  Stip,  1  Wash.  319;  Hampton  v.  Stevens  (1871).  10 
Am.  Law  Reff.  107;  Boswell  v.  Flockheart,  8  Lei^h 
364;  Dimes  v.  Grand  Junction  Canal  Co..  16  Eiigt. 
Law&EQ.63. 


for  the  defendants;  from  which  the  plain- 
tiffs obtained  a  supersedeas  to  this  court. 

Baxter  and  Bibb,  for  the  appellants. 
There  was  no  counsel  for  the  appellees. 

SAMUELS,  J.  This  cause  is  brought 
here  by  supersedeas  to  a  judg'ment  of  the 
Circuit  court  of  Ohio  county,  in  favor  of 
the  defendants,  in  an  action  of  ejectment, 
in  which  the  plaintiffs  counted  on  a  joint 
demise  by  James  C.  Johnston  and  Sophia 
his  wife,  and  on  a  separate  demise  by 
James  C.  Johnston :  Slater  and  Churchill, 
on  their  motion,  were  admitted  defendants. 

The  plaintiff  and  defendants  respectively 
relied  upon  titles   to  the  property  in 

322  controversy,  derived   from  *Hampden 
Za  ne ;  and  the  case   before   the  court 

must  be  decided  by  a  comparison  of  those 
titles.  That  of  the  plaintiff  is  under  a  deed 
from  Zane,  dated  April  1842,  conveying"  to 
Sophia  H.  Johnston,  one  of  the  plaintiff's 
lessors,  the  subject  in  controversy,  being  a 
lot  or  piece  of  ground  in  the  city  of  Wheel- 
ing in  Ohio  county.  This  deed  was  attested, 
and  subsequently  proved  by  William  F. 
Peterson,  W.  W.  Shriver  and  James  C. 
Johnston,  before  the  clerk  of  the  County 
court  of  Ohio  county,  in  his  office,  and 
recorded  by  him.  The  witness  James  C. 
Johnston,  at  the  time  of  the  attestation, 
and  at  the  time  of  proving  the  deed,  was 
the  husband  of  the  bargainee  Sophia  H. 
Johnston.  The  plaintiff's  lessors,  or  either 
of  them,  at  no  time  had  actual  possession 
of  the  lot  conveyed. 

The  title  of  the  defendants  is  derived 
under  a  deed  from  Hampden  Zane,  dated 
March  14th,  1844,  by  intermediate  convey- 
ances. By  that  deed  he  conveyed  to  Wil- 
liam H.  Churchill  a  large  quantity  of  real 
property  in  trust  to  secure  certain  creditors 
certain  sums  of  money  due  to  them  from  the 
grantor.  At  the  time  of  executing  this 
conveyance,  neither  the  trustee  nor  any  of 
the  creditors  secured  by  the  deed  had  any 
actual  notice  of  the  deed  of  April  1842  to 
Mrs.  Johnston.  The  parties  claiming  the 
legal  title  derived  by  conveyances  after  the 
deed  of  March  14th,  1844,  and  embracing 
the  property  in  that  deed,  are  shown  by  the 
record  to  have  had  no  actual  notice. 

In  the  argument  here,  the  plaintiff's 
counsel  make  the  question  whether  the  lot 
conveyed  in  the  deed  of  April  1842  is  em- 
braced by  the  deed  of  March  14th,  1844. 
The  record  shows  that  Hampden  Zane  de- 
rived title  to  all  the  property  embraced  by 
either  deed,  by  devise  from  his  father  Noah 
Zane;  and  the  deed  of  March  14th,  1844, 
declares  that  *4t  is  understood  that  all  the 
lands  and  tenements,  rights  and  privileges 
devised  and  bequeathed  by  said  Noah 

323  Zane    to    said  ^Hampden    Zane,    are 
hereby   conveyed   and  intended  to  be 

conveyed  to  said  William  H.  Churchill," 
&c.  This  description  embraces  the  lot  in 
controversy. 

The  plaintiffs'  counsel  earnestly  insist 
that  the  deed  of  April  1842  was  duly  recorded 
within  the  true  intent  and  meaning  of  the 
registry  acts;  and  that  being  prior  in  date, 
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should  be  held  to  pass  title  to  the  lessor 
Sophia  H.  Johnston.  The  only  objection 
to  the  regfistration  of  this  deed  is  the  fact 
that  its  execution  was  proved  before  the 
clerk  by  Johnston,  the  husband  of  the  bar- 
gainee. Was  he  a  witness  within  the 
meaning*  of  the  statute?  The  obvious  reply 
is  that  the  legislature  must  have  intended 
that  the  witnesses  to  the  deed  should  be 
competent  to  prove  the  transfer  of  property 
from  the  bargainor  to  the  bargainee:  that 
they  should  be  competent,  according  to  the 
general  rules  of  evidence,  to  prove  the  very 
fact  to  which  they  testify.  If  Johnston 
can  be  held  competent  to  prove  the  execu- 
tion of  a  deed  to  his  wife,  it  must  be  held 
that  he  would  be  competent  to  prove  the 
execution  of  a  deed  to  himself;  from  the 
intimate  relation  between  husband  and 
wife,  and  from  the  strong  bias  of  feeling 
towards  each  other,  the  law  has  provided 
that  neither  shall  be  a  witness  in  regard  to 
any  subject  in  which  the  other  is  interested. 
There  are  circumstances  in  which,  from 
necessity  or  convenience,  the  evidence  of  a 
party  himself  may  be  heard ;  as  for  in- 
stance, to  prove  cause  for  postponing  a 
trial,  or  to  prove  the  loss  of  papers  for  the 
purpose  of  letting  in  secondary  evidence  of 
their  contents ;  but  there  is,  perhaps,  no 
case  in  which  the  evidence  of  a  party  can 
be  heard  to  prove  in  his  own  behalf  his 
title  to  property.  If  the  witness  to  this 
deed  would  have  been  disqualiiied  by  inter- 
est as  a  witness  to  a  deed  to  himself,  the 
interest  of  the  wife  and  his  own  interest 
consequent  thereon,  would  disqualify  him 
as  a  witness  to  this  deed.  If  we  look  to 
the  consequences  of  the  construction 
324  contended  for  by  *the  appellants' 
counsel,  we  must  see  strong  reasons 
why  it  should  not  prevail.  A  recorded  deed 
is  evidence  of  itself.  Baker  v.  Preston, 
Gilm.  235;  Pollard's  heirs  v.  Lively,  4 
Gratt.  73.  By  holding  that  an  interested 
party  may  by  his  own  oath  aid  in  putting 
his  deed  on  the  record,  and  thereby  absolve 
himself  from  the  duty  of  oifering  further 
proof  when  the  execution  of  the  deed  is 
thereafter  drawn  in  question,  or  that 
thereby  he  may  impose  on  others  the  bur- 
den of  disproving  the  execution,  is  to  give 
such  party  an  undue  advantage;  such  as 
neither  the  plain  letter  or  the  spirit  of  the 
statute  requires  or  sanctions. 

The  cases  above  cited  show  a  diiference 
between  our  law  of  evidence  and  that  of 
Korth  Carolina,  which  requires  at  our 
hands  a  different  decision  from  that  ren- 
dered by  the  Supreme  court  of  that  state  in 
the  case  of  Jones'  lessee  v.  Ruffin,  3  .Oev. 
R.  404. 

The  plaintiff's  counsel,  in  effect,  if  not 
in  terms,  argued  further,  that  the  registra- 
tion of  a  deed  has  two  several  and  distinct 
functions:  1.  To  give  notice  to  purchasers. 
2.  To  furnish  evidence  when  the  execution 
of  the  deed  shall  be  drawn  in  question. 
That  the  first  of  these  functions  will  be 
effectually  performed,  whatever  may  be  the 
proof  upon  which  the  registration  w'as 
made ;  that  the  defect   in   the  proof  of  ex- 


ecution may  be  supplied  at  the  trial  when 
the  deed  is  offered  as  evidence.  This  argu- 
ment but  carries  out  the  case  from  North 
Carolina  above  cited,  and  that  of  McKtnnon 
V.  McLean,  &c.,  2  Dev.  &  Bat.  Law  R.  79, 
to  their  legitimate  results.  The  argument 
cannot  avail  here,  in  view  of  our  statute 
and  the  decisions  under  it.  It  is  clearly 
within  the  scope  of  the  legislative  power 
to  declare  what  shall  be  essential  to  making 
a  valid  deed  between  the  parties  to  it,  and 
as  against  third  parties.  In  the  exercise  of 
this  power,  it  has  been  declared  that  cer- 
tain things  shall  be  essential  to  all  deeds; 
that  registration   is  not  necessary  be- 

325  tween  *the   parties  to  a  deed ;  that  it 
is  not  necessary  as  against  volunteers 

or  purchasers  with  notice :  but  it  has  fur- 
ther declared  that  a  deed  shall  be  void  as 
against  purchasers  for  value  without  notice, 
unless  recorded  upon  authentication  in  one 
of  the  modes  prescribed.  One  of  these 
modes  is  proof  bj'  three  witnesses,  which 
was  attempted  in  this  case.  As  against 
such  parties  registration  is  equally  essential 
with  signing,  sealing,  delivery,  or  anj- 
other  thing  required  to  give  validity  to  the 
deed.     Carter  v.  Champion,  8  Conn.  R.  549. 

By  holding  a  deed  irregularly  registered 
to  be  a  valid  instrument  of  notice,  and  that 
by  proving  its  execution  on  any  trial  in 
which  it  maybe  drawn  in  question,  it  shall 
have  the  effect  of  a  deed,  the  statute  is 
effectually  repealed.  There  can  be  no  pur- 
chaser without  notice  of  such  deed.  The 
statute  is  found,  1  Rev.  Code,  p.  361-2,  |  1, 
4;  the  cases  are  Turner  v.  Stip,  1  Wash. 
319 ;  Currie  v.  Donald,  2  Wash.  58 ;  Dawson 
V.  Thruston  &  als.,  2  Hen.  &  Munf.  132: 
Manns  v.  Givens,  7  Leigh  689;  Pollard's 
heirs  v.  Lively,  2  Gratt.  216;  Hodgson  v. 
Butts,  3  Cranch's  R.  140. 

Adhering  to  what  I  regard  as  the  mean- 
ing of  the  statute,  and  following  the  cases 
in  this  court,  I  am  of  opinion  that  the  deed 
of  April  1842  cannot  be  regarded  as  a  re- 
corded deed. 

The  record  shows  distinctly  that  the  par- 
ties holding  the  title  and  claiming  under 
the  deed  of  March  14th,  1844,  had  no  other 
notice  of  the  deed  of  April  1842  than  such 
as  might  be  implied  from  the  registration 
of  that  deed ;  and  this  registration  I  have 
shown  was  void  by  the  terms  of  the  statute. 

The  plaintiff's  counsel  further  argued  that 
the  parties  claiming  under  the  deed  of 
March  14th,  1844,  were  not  purchasers  at 
all ;  or  at  least  were  not  purchasers  for 
value.  It  is  well  settled  that  a  creditor 
taking  a  deed  of  trust  on  real  estate  to 
secure     his     debt,      is     a    purchaser 

326  *within     the    purview    of    the    law. 
Beverley  v.  Brooke,  2  Leigh  425 ;  Tate 

V.  Liggatt,  Id.  84. 

That  the  creditors  secured  by  the  deed  of 
March  1844  were  purchasers  for  value,  is 
shown  by  the  fact  that  their  bona  fide  debts 
thereby  secured  amounted  in  the  aggregate 
to  about  ten  thousand  dollars. 

The  deed  of  April  1842  having  no  effect 
as  a  recorded  deed,  the  parties  to  the  sub- 
sequent deed   of    March   14th,    1844,    at  the 
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time  it  was  executed j  having*  no  notice  of 
the  first,  and  the  parties  now  holding  the 
legal  title  derived  by  intermediate  convey- 
ances from  the  deed  of  March  14th,  1844, 
having  acquired  that  title  by  purchase  for 
value  without  notice,  their  title  is  doubly 
secured  by  their  own  purchase  and  that  of 
the  bargainees  in  the  deed  of  March  14th, 
1844. 
I  am  of  opinion  to  afiQrm  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  affirmed. 


327  *Jarrett  v.  Johnson. 

July  Term,  1854.  Iiewlsbarff. 
Absent  AiXEK  and  Daniel.  Js. 

I.  Land  —  Joint    Parchaje  —  Interest    of    Vendees.*— 

Wliere  there  is  a  joint  purchase  of  land  by  two,  to 
whom  it  is  conveyed,  and  who  irive  their  bond  for 
the  purchase  money  :'in  the  absence  of  proof  of 
any  agreement  between  them  to  the  contrary, 
they  are  entitled  to  the  land  in  equal  proportions. 

a.  Seme— Same— Seme— Case  at  Bar.— One  of  the  pur- 
chasers havinfir  previously  made  a  conditional 
contract  for  the  purchase  of  the  land,  agreed  in 
writing  with  the  other,  that  if  the  contract  was 
completed  this  other  should  have  a  specified  part 
of  the  land  ;  but  the  contract  was  not  completed. 
This  agreement  between  the  purchasers  was  then 
at  an  end.  and  cannot  affect  their  rights  under 
their  joint  purchase. 

3.  Same— Same— Sane— Parol  Evidence.— In  such  case 
of  a  joint  purchase  parol  evidence  is  not  admissi- 
ble to  prove  an  agreement  between  them  for  an 
unefiual  division  of  the  land. 

4«  San»— Same— Partition. t— In  such  a  case  the  pur- 
chaser claiming  to  be  entitled  under  an  agree- 
ment between  them,  to  the  largest  portion  of  the 
land,  flies  a  bill  for  a  specific  performance  of 
the  agreement,  and  for  partition  accordingly  : 
Though  he  fails  in  this,  the  court  may  go  on  to 
make  a  partition  according  to  the  legal  rights  of 
the  parties. 

By  an  agreement  under  their  hands  and 
seals,  between  James  McDowell  of  Rock- 
bridge and  Barnabas  Johnson,  bearing 
date  the  8th  day  of  September  1849,  Mc- 
Dowell contracted  to  sell  to  Johnson  a  tract 
of  land  containing  about  eight  hundred 
acres,  lying  in  the  county  of  Monroe,  upon 
the  Greenbrier  river  and  Wolf  creek,  for 
the  sum  of  nine  thousand  dollars;  to  be 
paid  one-third  by  the  10th  of  October  1849, 
and  the  balance  in    two    equal  annual  pay- 

*Land— Joint  Purchase— interest  of  Vendees. -See 
principal  case  approved  in  Llvesay  v.  Beard.  22  W. 
Va.SO& 

H:haacery  Practice-Partition.— In  Royston  v.  Miller, 
76  Fed.  Rep.  58,  the  court,  citing  among  others  the 
principal  case,  says  :  "In  cases  of  equitable  titles'  in 
suits  for  the  partition  of  lands,  it  seems  now  to  be 
the  settled  practice  for  courts  of  equity  to  take 
jorisdiction  of  the  whole  matter  or  grant  full 
relief."  On  the  subject  of  "Partition,"'  see  also./oo^- 
noU  to  Howery  v.  Helms,  20  Gratt.  1. 


ments,  with  interest  from  this  last  date. 
But  it  was  provided  that  this  agreement 
should  not  be  absolute  and  conclusive  upon 
either  of  them  before  the  1st  of  October 
1849;  up  to  which  time  each  of  them 

328  should  have    the    right   to  *  withdraw 
from    it,    by    giving    to    the   other  a 

written  notice  to  that  effect.  But  if  Mc- 
Dowell withdrew  from  it  because  some 
higher  price  was  offered  him  for  the  land 
than  that  contracted  to  be  given,  he  should 
in  that  case  first  offer  the  refusal  of  it  to 
Johnson,  before  he  should  have  the  right 
to  sell  to  any  other  person. 

On  the  26th  of  September  1849  an  agree- 
ment, also  under  tlie  seals  of  the  parties, 
was  entered  into  between  Barnabas  Johnson 
and  James  Jarrett,  by  which  they  agreed 
to  divide  the  land  that  Johnson  had  condi- 
tionally purchased  of  McDowell.  If  John- 
son should  get  the  land,  Jarrett  was  to  have 
the  river  end  of  the  land;  the  dividing  line 
to  be  the  middle  of  the  turnpike  commenc- 
ing at  the  river  near  to  Newman's  canal 
landing  opposite  the  turn  of  the  turnpike  : 
thence  with  the  turnpike  through  the  land ; 
and  he  was  to  pay  his  proportion  of  the 
purchase  money  according  to  the  number 
of  acres  he  should  get. 

Within  the  time  prescribed  in  the  agree- 
ment between  McDowell  and  Johnson,  Mc- 
Dowell declined  to  execute  the  contract, 
and  gave  notice  thereof  to  Johnson ;  and 
he  was  not  induced  to  this  course  by  the 
offer  of  a  better  price  for  the  land  by  any 
other  person.  Having  declined  to  execute 
the  contract  with  Johnson,  McDowell,  on 
the  ISth  of  October  1849,  executed  a  power 
of  attorney,  whereby  he  authorized  Robert 
J.  Taylor  to  investigate  and  settle,  as  he 
might  think  just,  a  certain  claim  or  obli- 
gation in  writing  which  James  Jarrett 
alleged  that  he  held  upon  McDowell  for  the 
sale  to  him,  upon  specified  terras  and  con- 
ditions, of  his  land  in  Monroe  county,  on 
Greenbrier  river  and  Wolf  creek.  And  he 
al<^  authorized  his  said  attorney  to  enter 
into  a  written  contract  with  said  Jarrett, 
or  with  an3'  other  person,  for  the  full  and 
complete  sale  to  him,  or  any  of  them,  of 
the  said  land ;  upon  certain  terms  as  to  the 
purchase  money,  which  was  not  to  be 

329  less  than  nine  thousand  *five  hundred 
dollars.  Taylor  states.  That  in  Octo- 
ber 1849  he  carried  a  letter  from  McDowell 
to  Jarrett,  and  told  him  that  the  land  was 
up  again  for  sale,  and  made  to  him  a  prop- 
osition for  the  sale  of  it  to  him ;  but  he 
declined  making  any  offer  until  Taylor  had 
seen  or  was  done  with  Mr.  Johnson.  That 
he  went  to  see  Johnson  and  made  him  sev- 
eral propositions ;  but  he  declined  all  the 
offers  made  to  him.  That  the  next  da3' 
Jarrett,  Johnson  and  himself  all  met  on 
the  land.  Johnson  was  asked  if  he  was 
done,  and  declared  he  had  gone  as  far  as 
he  could  go,  in  the  conditional  purchase  he 
had  made  of  McDowell.  That  several  prop- 
ositions then  passed  between  Taylor  and 
Jarrett,  all  of  which  were  declined,  and 
Jarrett  said  he  was  off.  Jarrett  and  John- 
son then  held  a  private  conference  between 
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them ;  and  after  it  was  over  Johnson  came 
up  to  Taylor  and  said  that  he  and  Jarrett 
would  take  the  land  at  nine  thousand  five 
hundred  dollars.  This  proposition  was  ac- 
cepted ;  and  by  an  agreement  bearing  date 
the  20th  day  of  October  1849,  executed  by 
the  three,  McDowell  by  his  said  attorney 
sold  to  Jarrett  and  Johnson  the  tract  of  land 
aforesaid  for  the  sum  of  nine  thousand  five 
hundred  dollars,  for  the  deferred  payments 
of  which  Jarrett  and  Johnson  agreed  to  ex- 
ecute their  bonds.  And  by  deed  bearing 
date  the  Sth  of  November  1849,  McDowell 
conveyed  the  land  to   Johnson  and  Jarrett. 

Immediatel3''  upon  the  purchase  of  the 
land  there  was  a  controversy  between 
Johnson  and  Jarrett  as  to  how  the  land 
should  be  divided  between  them:  Johnson 
insisted  that  Jarrett  was  to  have  only  that 
part  lying  north  of  the  turnpike  road,  which 
he  was  to  have  under  the  first  agreement 
between  them ;  and  Jarrett  insisted  that  he 
was  entitled  to  one-half  of  the  land.  In 
July  1850  Johnson  instituted  a  suit  in  the 
Circuit  court  of  Greenbrier  county  against 
Jarrett  for  a  partition  of  the  land.  In 
330  his  bill  he  set  out  his  first  *con tract 
with  McDowell  and  his  agreement 
with  Jarrett.  And  he  stated  that  he  pro- 
ceeded to  close  his  contract  with  McDowell 
through  Taylor  the  agent  of  McDowell,  by 
adding  something  to  the  price.  That  rely- 
ing upon  the  agreement  between  himself 
and  Jarrett,  he  took  from  McDowell  a  title 
bond  binding  him  to  convey  the  land  jointly 
to  Jarrett  and  himself.  That  he  never 
dreamed  of  any  o>ther  partition  than  that 
indicated  by  the  article  between  Jarrett 
and  himself;  nor  did  Jarrett  utter  a  syllable 
to  show  that  he  looked  to  any  other  ar- 
rangement. But  that  notwithstanding  all 
this  Jarrett  had  taken  possession  of  and 
held  a  part  of  the  land  which,  by  the  terms 
of  the  agreement,  was  to  be  allotted  to  the 
plaintiff.  That  McDowell  had  conveyed 
the  land  to  Jarrett  and  the  plaintiff;  but 
that  though  Jarrett  is  thus  vested  with  an 
undivided  moiety  of  the  land,  he  must  be 
considered  as  the  owner  of  onl3''  that  part 
of  the  land  which  under  their  written 
agreement  he  was  to  have,  and  as  to  all 
over  that  he  held  it  in  trust  for  the  plain- 
tiff. He  asks  for  a  partition  of  the  land 
according  to  the  agreement,  an  account  of 
the  profits,  and  for  general  relief. 

Jarrett  answered  the  bill.  He  insisted 
that  Johnson's  conditional  purchase  of  the 
land  had  been  set  aside.  That  afterwards 
McDowell  had  authorized  Taylor  to  sell  the 
land  to  the  defendant  or  any  other  persons. 
That  under  this  authority  Taylor  had  sold 
to  the  plaintiff  and  defendant.  He  denied 
that  the  conditional  contract  between  Mc- 
Dowell and  Johnson  had  been  carried  into 
cfiFect;  or  that  the  plaintiff  made  any  pur- 
chase for  himself;  or  that  the  agent  of 
McDowell  sold  to  him  individually.  He 
said  that  the  plaintiff  did  not  propose  to 
purchase  the  land  on  his  individual  account ; 
nor  did  he  assert  any  right  whatever  to  take 
the  land  for  himself  at  the  higher  price 
demanded  by  McDowell.     That  the  price  of 


the  land  and   terms   of   sale  were  adjusted 
by    the     agent   *  of     McDowell,      the 

331  *plainti£P   and   defendant;    and     that 
the  purchase  was  a  joint  one  in  which 

the  plaintiff  and  defendant  had  an  equal 
interest,  each  entitled  to  a  moiety.  And 
he  denied  that  there  was  anything-  in  his 
language  or  conduct  which  could  induce 
the  plaintiff  to  suppose  that  he  reg'axded 
the  written  agreement  between  himself 
and  the  plaintiff  as  in  force,  or  as  reg'ulating 
in  any  manner  whatever  their  interest  in 
the  land  purchased  by  them. 

In  October  1851  the  court  made  an  order 
directing  Commissioner  Gary,  among  other 
things,  to  ascertain  and  report  to  the  court 
what  was  the  agreement  between  the  plain- 
tiff and  defendant  in  regard  to  the  purchase 
of  the  land  in  controversy,  and  especially 
the  interest  which  each  was  to  have  in  said 
land.  And  the  parties  were  directed  to 
appear  before  the  commissioner  and  answer 
upon  oath  such  interrogatories  as  the  com- 
missioner should  propound  touching-  the 
question  in  controversy. 

In  November  1851  the  plaintiff  filed  an 
amended  and  supplemental  bill,  in  'which 
he  charged,  that  at  the  time  the  plaintiff 
and  defendant  were  making  the  purchase 
of  the  land  from  Taylor,  they  held  a  con- 
ference, in  which  the  defendant  desired  to 
have  more  land  than  he  was  to  have  under 
the  agreement  of  the  26th  of  September 
1849;  he  desired  to  run  up  to  a  ditch.  That 
the  plaintiff  positively  dissented  from  the 
proposition  or  to  vary  the  said  agreement 
in  any  way  so  as  to  let  the  defendant  cross 
the  turnpike.  That  with  this  understand- 
ing: the  parties  went  into  the  contract. 
That  the  plaintiff  believed  that  he  was  to 
have  the  benefit  of  that  agreement,  or  he 
would  not  have  engaged  in  the  purchase. 
That  the  defendant  left  plaintiff  so  to  un- 
derstand :  and  he  charges  that  if  the  de- 
fendant designed  at  the  time  to  set  up  a 
claim  to  an  equal  moiety  of  the  land,  he 
suppressed  and  concealed  his  design,  and 
was     thereby     guilty     of    a      fraud, 

332  ^knowing  as  he  did,  that  the  plaintiff 
understood  him  differently. 

Jarrett  answered,  admitting  the  confer- 
ence, but  denying  explicitly  that  he  made 
the  proposition  as  staled  in  the  amended 
bill,  or  that  he  finally  assented  to  the 
alleged  dissent  of  the  plaintiff;  or  that 
they  went  into  the  contract  with  the  un- 
derstanding that  the  land  was  to  be  divided 
by  the  turnpike  as  prescribed  in  the  agree- 
ment aforesaid.  He  denied  that  he  had 
said  or  done  anything  to  excite  any  such 
belief  or  expectation  on  the  part  of  the 
plaintiff;  and  alleged  that  on  the  contrary 
his  language  was  explicit,  and  could  have 
had  no  other  effect  ths^n  to  lead  the  plain- 
tiff to  a  directly  opposite  conclusion.  That 
it  was  not  true  that  he  committed  a  fraud 
upon  the  plaintiff  by  suppressing  his  desig-n 
to  assert  his  claim  to  an  equal  moiety  of 
the  land;  but  that  he  distinctly  informed 
the  plaintiff  that  he  would  have  half  the 
land ;  and  he  stated  to  the  plaintiff  at  their 
conference    that    the   agreement    aforesaid 
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was  no  longer  binding  upon  them;  and  that 
thej  ought  to  agree  upon  a  division  of  the 
land  and  reduce  their  agreement  to  writing. 
And  he  told  the  plaintiff  expressly  that  if 
the  defendant  bound  himself  for  the  whole 
of  the  purchase  money  he  would  have  half 
of  the  land. 

The  parties  were  examined  on  oath  by 
the  commissioner,  but  their  statements 
differed  as  widely  as  did  their  allegations 
in  the  bill  and  answer.  There  were  also 
many  witnesses  examined  by  both  parties, 
among  whom  was  the  agent  Taylor,  whose 
statement  is  hereinbefore  given.  The  com- 
missioner reported  that  he  was  unable  to 
state  what  was  the  agreement  between  the 
parties  as  to  the  division  of  the  land ;  and 
referred  the  question  to  the  court ;  and  re- 
turned with  his  report  the  evidence  which 
had  been  taken  before  him. 

It  is  impossible  to  state  the  evidence 
bearing  on  the  question  whether  there 

333  was  an  agreement  between  ''^Johnson 
and  Jarrett  at  the  time  of  their  pur- 
chase of  the  land,  as  to  how  it  should  be 
divided  between  them.  The  only  fact  that 
is  certain  is,  that  from  the  moment  of  the 
sale  they  disputed  as  to  how  the  land  should 
be  divided ;  Johnson  insisting  that  Jarrett 
should  be  limited  to  the  land  north  of  the 
turnpike  road,  which  he  was  to  have  had 
under  their  agreement  of  September  26th, 
1849,  and  Jarrett  insisting  that  he  was  en- 
titled to  more  land.  The  nature  of  the  evi- 
dence is  referred  to  by  Judge  Moncure  in 
his  opinion. 

The  cause  came  on  to  be  heard  in  May 
1852,  when  the  Circuit  court  sustained  the 
pretensions  of  the  plaintiff,  and  directed 
an  enquiry  to  ascertain  the  portion  of  the 
purchase  money  which  each  should  have 
paid.  And  from  this  decree  Jarrett  applied 
to  this  court  for  an  appeal,  which  was 
allowed. 

William   Smith    and   Fry,    for  the  appel- 
lant. 
Price  and  Caperton,  for  the  appellee. 

MONCURE*  J.  Johnson  and  Jarrett  con- 
tracted jointly  for  the  purchase  of  the  land 
in  controversy.  It  was  conveyed  to  them 
jointly,  and  they  executed  their  joint  and 
several  bonds  for  the  purchase  money. 
They  are,  therefore,  entitled  to  the  land  in 
equal  proportions,  unless  it  can  be  shown 
that  their  relative  rights  have  been  changed 
by  some  valid  agreement  or  other  transac- 
tion between  them.  It  is  contended,  in 
behalf  of  the  api)ellee  Johnson,  that  they 
have  been  so  changed.     And 

First.  It  is  contended  that  the  agreement 
of  the  26th  of  September  1849  is  still  in 
force,  and  that  the  land  should  be  divided 
accordingly.  That  agreement  depended 
entirely  upon  the  contract  between  Mc- 
Dowell and  Johnson  of  the  8th  of  Septem- 
ber 1849.  By  the  express  terms  of  that 
contract  it  was  not  to  be  absolute  and  con- 
clusive upon  either  of  the  contracting 

334  *parties   before   the   first   of    October 
1849;  up  to  which  time  either  had  the 


right  to  withdraw  from  it,  by  giving  the 
other  a  written  notice  to  that  effect.  Mc- 
Dowell did  withdraw  from  it,  and  the  con- 
tract was  then  at  an  end.  It  is  true  there 
was  a  stipulation  in  it,  that  if  McDowell 
should  withdraw  because  of  some  higher 
price  being  offered  to  him  for  the  land,  he 
should  in  that  case  offer  the  refusal  of  it  to 
Johnson  before  he  should  have  the  right  to 
sell  it  to  any  other  person.  But  it  is  not 
pretended  that  he  withdrew  from  the  con- 
tract for  that  cause.  The  said  agreement, 
being  dependent  on  the  said  contract, 
ceased  to  have  any  effect  when  the  latter 
ceased  to  have  effect;  which  was  on  or 
before  the  first  of  October  1849.  After  that 
day,  McDowell  was  at  liberty  to  sell  the 
land  without  being  affected  by  the  contract; 
and  Johnson  and  Jarrett  were  at  liberty  to 
purchase  it,  jointly  or  severally,  without 
being  affected  by  the  agreement.  Accord- 
ingly, on  the  ISth  of  October  1849,  Mc- 
Dowell empowered  Taylor  to  contract  with 
Jarrett  or  any  other  person  for  the  sale  of 
the  land.  On  the  19th  of  the  same  month 
Taylor,  Johnson  and  Jarrett  met  upon  the 
land;  and  Taj'lor  endeavored  to  effect  a 
sale,  first  to  one  and  then  to  the  other. 
After  several  propositions  had  been  made, 
each  declined  to  purchase.  They  then  held 
a  private  conference  and  concluded  to  pur- 
chase jointly  at  the  price  of  nine  thousand 
five  hundred  dollars,  being  five  hundred 
dollars  more  than  the  price  which  had  been 
stipulated  for  in  the  said  conditional  con- 
tract between  Johnson  and  McDowell,  and 
on  the  next  day  the  joint  contract  was  ex- 
ecuted. If  Johnson  or  Jarrett  had  severally 
purchased  the  land,  the  one  so  purchasing 
would  have  been  entitled  to  the  whole  in 
exclusion  of  the  other.  Having  purchased 
it  jointly,  they  are  entitled  to  it  equally; 
notwithstanding  the  agreement  of  the  26th 
of  September  1849.     But 

Secondly.  It  is  contended  that  even 
335  if  that  agreement,  *proprio  vigore, 
be  not  still  in  force,  yet  Johnson  and 
Jarrett  made  the  joint  purchase  with  an 
express  or  tacit  understanding  that  the 
land  should  be  divided  in  the  manner  and 
on  the  terms  prescribed  by  the  said  agree- 
ment ;  and  that  this  understanding,  though 
by  parol,  is  binding  on  the  parties. 

If  there  had  been  such  an  understanding, 
I  think  it  would  have  been  void  by  the 
statute  of  frauds  and  perjuries.  Henderson 
v.  Hudson,  1  Munf.  510;  Parker's  heirs  v. 
Bodley,  4  Bibb's  R.  102;  Davis  v.  S3-monds. 
1  Cox's  Cas.  402.  There  is  a  well  settled 
distinction,  in  regard  to  the  admission  of 
parol  evidence*  between  seeking,  and  re- 
sisting, the  specific  performance  of  an 
agreement.  A  suit  for  specific  performance 
is  addressed  to  the  sound  discretion  of  the 
court,  upon  all  the  circumstances.  And 
any  evidence  which  shows  that  it  would  be 
inequitable  to  enforce  the  agreement  as 
stated  in  the  bill,  is  admissible  as  matter 
of  defence.  As  was  well  said  in  the  case 
of  Osborn  v.  Phelps,  19  Conn.  R.  63,  73, 
**It  was  not  the  object  of  the  statute  to 
give  any  greater  efficacy  to  written  contracts 
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for  the  sale  of  lands  than  they  possessed  at 
the  common  law;  but  merely  to  require 
such  contracts  to  be  made  in  writing,  in 
order  to  lay  the  foundation  of  a  suit  at  law 
or  in  equity.*'  Or,  as  L/ord  Redesdale  ex- 
presses the  same  idea  in  Clinan  v.  Cooke, 
1  Sch.  &  Lef.  39,  **The  statute  does  not 
say  that  a  written  agreement  shall  bind, 
but  that  an  unwritten  agreement  shall  not 
bind.'*  When  parol  evidence  is  offered  in 
resistance  of  a  suit  for  specific  performance, 
it  does  not  contravene  the  statute;  and 
though  it  may  contravene  the  rule  of  law 
which  forbids  the  introduction  of  parol  evi- 
dence to  vary  a  written  agreement,  it  may 
sometimes  be  admissible  on  account  of  the 
peculiar  nature  of  the  suit.  But  when  it 
is  offered  in  support  of  sucli  a  suit,  it  gen- 
erally contravenes  the  statute,  and  is  rarely 
admissible.     For  the  doctrine  on  this 

336  subject    I    *need    only    refer    to    the 
case    of   Woollam   v.    Hearn,  and  the 

notes  thereto  appended  in  Hare  A  Wallace's 
edition  of  White  &  Tudor' s  Leading  Cases 
in  Equity,  published  in  the  Law  Library, 
vol.  71,  p.  SW),  596.  There  are  some  excep- 
tions to  the  general  rule  excluding  parol 
evidence  in  support  of  a  suit  for  specific 
performance,  but  it  is  unnecessary  to 
enumerate  them,  as  they  do  not  embrace 
this  case.  The  cases  of  Ross  v.  Norvell,  1 
Wash.  14,  and  the  Bank  of  the  United 
States  V.  Carrington,  7  Leigh  566,  cited  by 
the  counsel  for  the  appellee,  fall  within 
the  exceptions;  the  former  being  the  case 
of  an  absolute  deed  intended  to  operate  as 
a  mortgage,  and  the  latter  a  case  of  result- 
ing trust.  The  case  of  Ambler  &  wife  v. 
Norton,  4  Hen.  &  Munf.  23,  also  cited  by 
the  counsel,  depended  on  the  construction 
of  the  word  **averment,"  in  our  statute  con- 
cerning dower,  and  does  not  affect  this 
case.  This  being  a  suit  for  specific  per- 
formance, falling  under  the  general  rule, 
and  not  within  any  of  the  exceptions  to  it, 
parol  evidence  is  therefore  inadmissible  to 
prove  the  agreement,  or  any  part  of  it. 

But  suppose  the  evidence  were  admissi- 
ble ;  does  it  prove  that  there  was  any  such 
understanding  between  the  parties?  Jaxrett, 
in  his  answer,  positively  denies  that  there 
was;  and  on  the  contrary  avers  that  when 
the  purchase  was  made  he  distinctly  in- 
formed Johnson  that  he  would  have  a 
moiety  of  the  land.  The  evidence  does  not 
overthrow,  nor  contradict,,  but  rather  tends 
to  sustain,  the  answer.  No  witness  testifies 
to  any  such  ur.derstanding.  The  evidence 
relied  on  to  prove  it  consists  entirely  of 
mere  repetition  of  oral  statements;  which 
kind  of  evidence,  as  has  been  well  said, 
"is  subject  to  much  imperfection  and  mis- 
take ;  the  party  himself  either  being  misin- 
formed, or  not  having  clearly  expressed  his 
own  meaning,  or  the  witness  having  mis- 
understood him.  It  frequently  happens  also 
that  the  witness,    by    unintentionally 

337  altering  *a    few    of    the    expressions 
really    used,    gives   an    effect   to  the 

statement  completely  at  variance  with  what 
the  party  actually  did  say. '  *  Greenl.  on  Evi. 
I  200.     The  remarks   of   Judge  Fleming  on 


the    evidence  .  in   the  case  of  Henderson  v. 
Hudson,  before  cited,  are  strongly  applica- 
ble to  this  case ;  and  he   concludes  them  by 
saying,  '^Such    evidence   as  this  (were  the 
statute  of   frauds   and  perjuries  out  of  the 
way)  is  in  my   mind    too   slight  and  feeble 
to  deprive  any  one   of   his  freehold  and  in- 
heritance,   or   any    part    thereof."     Three 
witnesses  were  introduced  and  relied  on  by 
Johnson  to  prove  the  alleged  understanding, 
viz:    Hinchman,    Hines    and    Humphreys, 
not  one  of  whom   was    present   at  the  time 
of  the  joint  purchase,  and  all  of  whom  tes- 
tify only  to  admissions    said   to  have  been 
made  by  Jarrett  some   time  thereafter.    On 
the   other   hand,     three   of    the    witnesses 
introduced  by  Jarrett,  to  wit,  Ellis,  Burdett. 
and  Taylor  the  agent   of   McDowell,    were 
present  when  the  joint  purchase  was  made, 
and  heard  nothing  of  any  such  understand- 
ing.    Without  reviewing   the   testimony  of 
the    different    witnesses,    suffice    it  to  say. 
that  on  the  most  favorable  view  of  the  evi- 
dence which  can    be   taken   for  Johnson,  it 
shows  that  no  agreement  was  ev^er  made  in 
regard  to  the  division    of  the  land  between 
him    and   Jarrett,    except  the  agreement  of 
the  26th  of  September   1849,    which  expired 
by  its  terms  as   aforesaid ;  that   they  made 
the  joint  purchase   without  coming  to  any 
understanding  about  the  division  ;  Johnson 
insisting  that  Jarrett  should  have  no  more 
of  the  land  than  that  agreement  would  have 
given    him,    and   Jarrett   insisting  that  he 
would  have  more,  or  a  moiety  of  the  land: 
and  that  their  subsequent  acts  and  declara- 
tions have   been    entirely   consistent    with 
this    view    of   the    manner   in    which  they 
made    the    purchase.     In    this  state  of  the 
case,  whatever  may   have  been    the   expec- 
tation   of    the    parties,    they     must    stand 

upon    their    legal     rights    under    the 
338      *joint  purchase,  and   each    is  entitled 

to  an  individed  moiety  of  the  land. 
Thirdly  and  lastly.     It  is  contended   that 
Johnson  entered  into  the  joint  contract  with 
the    expectation    that    the    land    would    be 
divided   in    the    manner   indicated    by    the 
agreement    of    the   26th  of  September  1849: 
and  that  Jarrett   knew    that    fact,   and  did 
not    inform    Johnson    of    his    intention    to 
claim    any    more    of    the    land    than    that 
agreement    would    have   given  him;  which 
was  a  fraud  on  the  part  of  Jarrett,  who  can 
take    no    advantage    of    it,   but  must  make 
good  the  expectation  of  Johnson.     The  doc- 
trine referred  to  in  Roberts  on  Frauds  130. 
and  Roberts   on   Conveyances  529,  is  relied 
on  to  support   this   position.     But  it  is  un- 
necessary to  investigate   this  doctrine,    or 
to    enquire    whether,    if   the   facts  were  as 
stated  in  the  proposition,  Johnson  would  be 
entitled    to    the    relief    which    he    claims? 
Fraud  is  positively   denied   by  the  answer, 
and  is  wholly  unsustained  by  the  evidence. 
The  only  testimony  tending    in  any  way  to 
prove    it    is   that  of  Hinchman  relating  to 
some  admissions   said    to    have    been  made 
by  Jarrett  some   time   after    the   joint  pur- 
chase;  and    this    would   be    altogether   to<» 
vague  and    indefinite  to  establish  so  grave 
a  charge,  even  if  it  were   undenied   by  the 
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answer.  The  charge  is  improbable  in  itself, 
and  inconsistent  with  the  other  testimony 
in  the  cause,  as  I  have  already  sufficiently 
shown. 

The  views  I  have  taken  of  this  case  render 
it  unnecessary  to  express  any  opinion  on 
the  questions  referred  to  in  the  argument, 
as  to  the  propriety  of  allowing  the  amended 
bill  to  be  filed,  and  of  making  the  order  of 
the  22d  of  October  1851,  and  of  the  proceed- 
ings under  that  order.  Giving  the  appellee 
the  full  benefit  of  all  these  proceedings,  my 
conclusion  is  that  the  decree  is  erroneous 
and  ought  to  be  reversed  with  costs ;  and 
the  cause  remanded,  in  order  that  there 
may  be  an  equal  division  of  the  land 
339  between  the  parties,  and  *that  the 
payments  respectively  made  by  them 
of  the  purchase  money,  if  unequal,  and 
their  receipt  of  the  rents  and  profits,  may 
be  equalized.  I  had  some  doubt  whether, 
as  the  bill  only  seeks  the  specific  perform- 
ance of  an  alleged  agreement,  and  has  not 
been  sustained  in  that  respect,  it  ought  not 
to  be  dismissed  with  costs,  without  preju- 
dice to  another  bill  for  the  equal  division 
of  the  land.  That  course  was  pursued  by 
Sir  William  Grant  in  a  somewhat  similar 
c^se.  Woollam  v.  Hearn,  1  Ves.  jr.  211. 
But  as  the  object  of  the  parties  is  to  have 
the  land  divided  according  to  their  rights, 
which  can  as  well  be  done  in  this  suit  as 
another,  it  will  be  for  the  benefit  of  both 
of  them  to  remand  the  cause  for  further 
proceedings,  as  before  indicated.  But  at 
all  events  the  costs  occasioned  by  the  as- 
sertion of  the  claim  of  the  appellee  to  an 
unequal  division  of  the  land  should  be  paid 
by  him. 

LEE  and  SAMUELS,  Js.,    concurred   in 
the  opinion  of  Moncure,  J. 

Decree  reversed. 
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Coparceners— 5ale  of  Portion  of  Property  by  One  Par- 
cener—Effect on  Subeequent  Grantee  with  Notice.*— 

One  of  two  coparceners  contracts  to  sell  a  small 
part  of  a  tract  of  land,  professing  to  act  for  both, 
though  without  authority,  and  the  other  copar- 
cener does  not  consent  to  the  sale.    Both  coparce- 

*Teaants  In  Conmon—Conveyanceof  Specific  Portion 
of  Property  by  One  Tenant— Effect  upon  Partition.— 

AlthouflTh  a  party  holdingr  in  common  with  others 
can  do  uothinff  to  impair  or  vary  in  the  slierhtest 
de^ee  the  rights  of  his  cotenants.  yet,  if  he  execute 
a  deed  for  a  specific  portion  of  the  common  subject, 
or  make  a  contract  in  regard  to  it,  and  upon  partition 
such  x>ortloa  is  assismed  to  the  party  so  makinsr  the 
deed  or  contract  (indeed,  the  court  will  so  assiern  it 
if  the  cotenant  is  not  prejudiced  thereby),  he  will 
he  bound  by  his  act.  The  principal  case  was  cited  as 
aathorizinsr  this  proposition  in  Bo^rffess  v.  Meredith, 
16  W.  Va-  2».  Worthingrton  v.  Staunton,  16  W.  Va.  240^ 
Ooz  v.  McMnilin,  14  Gratt.  82.  90,  and  foot-note. 

Specific  Perfonnance.— The  principal  case,  Evans  v. 
Kin^sberry.  2  Rand.  131.  and  Jackson  v.  Liffon,  8 


ners  afterwards  convey  the  whole  tract  to  a 
grantee  havinsr  full  notice  of  the  acreement  The 
land  sold  is  but  a  small  part  either  in  quantity  or 
value  of  one  moiety  of  the  tract.  Held:  That  the 
irrantee  will  be  compelled  to  perform  the  agree- 
ment. 

In  the  year  1836  John  T.  McKee  and  his 
sister,  the  wife  of  Andrew  Bra tton,  of  Bath 
county,  owned  jointly  a  tract  of  land  in  the 
county  of  Rockbridge,  lying  on  Kerr's  creek. 
On  this  land  there  was  a  large  spring,  the 
stream  from  which  entered  into  Kerr's 
creek,  making  an  acute  angle  with  the 
creek,  and  this  angle  of  land  belonged  to 
McKee  and  his  sister,  and  constituted  a 
part  of  the  tract  owned  jointly  by  them. 

Some  years  previous  to  the  time  stated, 
Andrew  Walkup  owned  the  land  on  Kerr's 
creek  immediately  below  McKee's  spring 
branch,  and  extending  up  to  it,  on  which 
land  he  built  a  merchant  mill  and  saw  mill, 
which  were  propelled  in  part  by  water  taken 
from  the  spring  branch,  and  in  part  by 
water  taken  from  Kerr's  creek  below  the 
mouth  of  the  spring  branch.  The  dam 
across  the  spring  branch  seems  to  have 
been  little  if  anything,  more  than  a  log 
placed  in  and  across  the  stream.  This  land 
with  the  mills  thereon  were  purchased  by 
Samuel  Barley ;  and  in  1836,  for  the  pur- 
pose of  better  getting  the  waters  of  Kerr's 
creek  to  his  mill,  he  made  a  contract  with 
John  T.  McKee,  who  acted  for  himself  and 
Andrew  Bratton  and  wife,  though  without 
their  authority,  by  which  McKee  agreed  to 
sell  to  Barley  the  triangle  lying  be- 
341  tween  Kerr's  creek  *and  the  spring 
branch  commencing  at  the  mouth  of 
the  branch,  and  running  up  on  the  branch 
to  a  point  above  the  dam  in  the  branch, 
and  running  up  on  the  creek  to  a  large  rock, 
the  whole  being  less  than  an  acre ;  and  it 
was  agreed  that  Barley  might  take  the 
water  out  of  the  creek  above  the  rock,  and 
carry  it  across  the  land  sold  to  him  into  his 
dam  across  the  spring  branch,  and  thus 
into  his  mill  race. 

This  agreement  was  contained  in  a  deed 
bearing  date  the  2d  day  of  December  1836, 
purporting  to  be  by  John  T.  McKee  and 
Andrew  Bratton  and  wife,  but  which  was 
only  executed  by  McKee,  by  which,  in  con- 
sideration of  thirty  dollars,  they  convey 
the  piece  of  ground,  with  the  privilege  as 
aforesaid.  This  deed  was  attested  by  one 
witness,  as  to  McKee's  execution  of  it ;  and 
he  gave  to  Barley  a  receipt  of  the  same 
date  for  fifteen  dollars  as  one-half  of  the 
purchase  money. 

By  deed  bearing  date  the  20th  of  May 
1839,  John  T.  McKee  and  wife  and  Andrew 
Bratton  and  his  wife  conveyed  to  Samuel 
W.  McKee,  the  son  of  John  T.,  the  tract  of 
land  owned  by  them  joibtly  on  Kerr's  creek, 
embracing  in  the   conveyance   the  triangle 

Leifirh  161,  are  cited  in  Creifirh  v.  Bo^^s.  19  W.  Va.  252, 
as  authorizing  the  proposition  that,  if  the  purchaser 
can  ^et  substantially  what  he  contracted  for,  the 
asreement  will  generally  be  enforced  at  the  suit  of 
the  vendor.  On  this  point,  see  also,  foot-note  to 
Griffin  v.  Cunninifham.  19  Gratt  574. 
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of  land  sold  and  conveyed  by  John  T.  Mc- 
Kee  to  Barley:  But  of  the  agreement  with 
Barley,  Samuel  W.  McKee  had  been  in- 
formed at  the  time  it  was  entered  into. 
After  this  conveyance  to  Samuel  W.  Mc- 
Kee, differences  arose  between  him  and 
Barley  as  to  the  rights  of  the  latter  under 
his  contract  with  John  T.  McKee.  These 
differences  referred  to  the  questions  how 
far  above  the  rock  on  Kerr's  creek  which 
was  a  corner  of  the  triangle  sold,  Barley 
might  take  the  water  out  of  the  creek  and 
carry  it  through  McKee's  land;  and  how 
high  he  was  authorized  to  maintain  his 
dam  across  the  spring  branch.  These 
differences  resulted  in  two  actions  of  tres- 
pass brought  by  McKee  against  Barley  in 
the    Circuit   court   of  Rockbridge,  to 

342  recover   damages  *for   injuries  done, 
as    he  alleged,   by  Barley  to  his  land 

and  to  his  spring.  Barley  then  filed  his 
bill  in  the  same  court,  setting  out  his 
agreement  with  John  T.  McKee,  and  ex- 
hibiting his  deed  as  marked  A,  insisting 
that  he  had  not  transcended  his  rights 
under  the  agreement ;  asking  for  a  specific 
performance  of  that  agreement  by  Samuel 
W.  McKee,  who  had  received  his  convey- 
ance with  notice  of  it;  that  his  rights 
under  it  might  be  ascertained  and  adjudi- 
cated; and  that  the  actions  at  law  brought 
against  him  bj*  McKee  might  be  enjoined. 
To  his  bill  he  made  John  T.  McKee,  Samuel 
W.  McKee  and  Bratton  and  wife  parties, 
all  of  whom  answered.  Samuel  W.  McKee 
resisted  the  specific  execution  of  the  con- 
tract, on  the  ground  that  John  T.  McKee 
had  no  authority  to  act  for  Bratton  and 
wife,  and  that  they  never  assented  to  it, 
and  because  the  terms  of  the  agreement 
were  uncertain.  But  his  objection  to  the 
specific  execution  of  the  agreement  arose 
principally  from  the  extent  of  Barley's 
claims  under  it,  and  the  injury  which  he 
insisted  he  would  sustain  if  these  claims 
were  sustained.  On  this  last  subject  an 
imm.ense  mass  of  testimony  was  filed  in 
the  cause :  But  when  the  cause  came  on 
finally  to  be  heard,  the  court  declined  to  de- 
termine upon  the  true  construction  of  the 
agreement,  or  upon  the  injuries  of  which 
Samuel  W.  McKee  complained.  But  leaving 
these  subjects  to  be  settled  in  the  actions  at 
law,  the  injunction  was  dissolved,  and  a 
decree  was  made  for  a  specific  execution  of 
the  agreement,  and  that  Samuel  W.  McKee 
should  execute  to  Barley^  a  deed  in  all  re- 
spects similar  to  that  executed  by  John  T. 
McKee,  except  that  it  should  be  with  spe- 
cial warranty.  From  this  decree  McKee 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Michie,  for  the  appellant. 

Stuart,  for  the  appellee. 

343  *ALLfEN,    P.     The    only    question 
presented  for    the  consideration  of  the 

court  by  this  appeal,  is,  whether  the  final 
decree  directing  the  specific  execution  of 
the  contract  therein  mentioned,  by  the  ap- 
pellant Samuel  W.  McKee,  was  correct. 
Other    matters    were    put    in    issue   by  the 


pleadings,    involving    the   construction  of 
the  contract  and   the   privileges   it  was  in- 
tended   to  confer;  some   proceedings  were 
had    which    looked    to    a   decision   of  these 
questions ;  and  nearly   all  the  testimony  in 
the    record   relates,  to    this    branch  of  the 
controversy.     When    the  case   came  on  for 
final    hearing,    the   court  properly  declined 
expressing   an   opinion  on  any  part  of  the 
case    made    by    the   pleadings,    except  the 
right    of   the    appellee    Barley   to  a  decree 
against  the  said  Samuel,  for  a  specific  exe- 
cution of  the  contract,  so  as  to  invest  Bar- 
ley with  the   legal   title   to   the  lot  of  land 
and    the   water  privileges   alleged  to  have 
been  purchased  by   him   from  John  T.  Mc- 
Kee and  Bratton  and  wife.     All  other  ques- 
tions of  law   and    fact  as   to   the   effect  of 
that  legal  title,  the  extent  of  the  privileges 
conferred  by  it,  and  whether  they  had  been 
abused,  were   left    to   the  determination  of 
a  court  of  law   with    the   aid   of  a  jury,  in 
the  actions  then  pending,  or   which    might 
be  thereafter  instituted. 

It  appears  from  the  record  that  John  T. 
McKee  and  his  sister  Mary  Jane,  the  wife 
of  Andrew  Bratton,  were  seized  as  coparce- 
ners of  a  tract  of  land  on  Kerr's  creek  in 
Rockbridge  county,  containing  two  hundred 
and  eighty-one  acres.  Bratton  and  wife 
resided  in  Bath  county;  John  T.  McKee 
seems  to  have  resided  on  or  near  the  land, 
and  to  have  had  it  under  his  charge.  From 
the  answer  of  the  appellant  Samuel  W. 
McKee,  it  appears  that  in  the  year  1835  he 
rented  the  land  from  his  father,  the  said 
John,  and  Bratton  and  wife ;  that  he  took 
possession  thereof  in  March  1835,  and  has 
remained  in  possession  ever  since;  and  that 
on  the  20th  of  May  1839,  his  father 
344  and  Bratton  *and  wife  conveyed  the 
land  to  him  in  fee :  And  he  files  a 
copy  of  the  deed  with  his  answer. 

Whilst  the  appellant  thus  held  possession 
as    tenant,    the    appellee,    as  appears  from 
the    answer   of    said   appellant,    made   an 
abortive  effort  to  obtain  the  privilege  from 
him  to  raise  his  dam,  and  presented  to  him 
a  deed  which   he    had    prepared   for  him  to 
execute ;  alleging   that  John  T.  McKee  had 
given    to   the  appellant  his  moiety^,  and  he 
would   become   the  purchaser  from  Bratton 
and  wife  of  the   other   moiety ;  but  the  ap- 
pellant   refused   to   negotiate  with  him  on 
several  grounds:  one   being  that  he  had  no 
title    to   the   land.     The  appellee  then  said 
he  would   see   John    T.    McKee  on  the  sub- 
ject, and  left  for  that  purpose :  And  in  the 
after  part  of  the  same  day,  John  T.  McKee 
informed   the  appellant  that  he  had  signed 
an    agreement    for    the    sal<^    of   the    smsdl 
triangle,  according  to  the  provisions  of  the 
deed  or  agreement   from  John  T.  McKee  to 
the    appellee,    referred    to    in    the  bill  and 
answer  as  exhibit    A.     The   deed    was  pre- 
pared   to    be   executed   by   John  T.  McKee 
and    Bratton   and   wife,  but  was  signed  by 
the  former   only;  and   taken  in  connection 
with  a  receipt  given    by  John  T.  McKee  to 
Barley  of  the  2d   of    December   1836,  of  the 
same  date  with  the  deed,  for  fifteen  dollars, 
in  part  of  the  purchase  money  of    a  lot   of 
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land  and  other  privileges  bought  of  him 
and  Bratton  by  the  appellee,  is  evidence  of 
a  contract  on  the  part  of  John  T.  McKee 
acting  for  himself  and  professing  to  act  for 
Bratton  and  wife,  to  sell  to  Barley  a  small 
triangle  between  Kerr's  creek  and  a  spring 
branch,  containing,  as  appears  by  the  sur- 
vey made  in  this  cause,  151.80  perches,  with 
certain  privileges  set  forth  in  the  deed ; 
amongst  the  others,  the  privilege  of  turning 
the  water  out  of  the  main  channel  of  Kerr's 
creek  by  means  of  a  dam  or  otherwise, 
above  a  rock  (the  comer  on  Kerr's  creek), 
through  a  race  to  be  cut  through  said 
lot. 

345  *The  authority   of  John  T.  McKee 
to    act    as    the   agent  of  Bratton  and 

wife  in  this  transaction,  though  averred  in 
the  bill,  is  denied  in  the  answers,  and  is 
not  proved.  There  is  nothing,  therefore, 
which  would  bind  Bratton  and  wife  to  exe- 
cute the  contract.  But  it  is  clear  as  well 
from  the  deed  of  John  T.  McKee,  which  is 
valid  as  to  him,  though  Bratton  and  wife 
did  not  execute  it,  and  his  receipt,  as  from 
the  admissions  in  the  answers  of  both  the 
McKees,  that  the  sale  and  purchase  was 
not  limited  to  John  T.  McKee 's  undivided 
moiety,  but  embraced  the  whole  subject 
described  in  the  deed.  The  deed  itself, 
signed  by  John  T.  McKee,  describes  the 
land  intended  to  be  conveyed  by  metes  and 
bounds;  the  receipt  is  for  a  part  of  the 
purchase  money  of  the  lot  and  other  priv- 
ileges sold  to  Barley ;  the  answer  of  John 
T.  McKee  sets  forth  the  negotiation  as  be- 
tween himself  alone  and  Barley,  the  execu- 
tion of  the  deed  A  by  him,  and  insists  that 
Barley  is  entitled  to  nothing  but  what  is 
provided  for  in  the  article :  Thereby  im- 
pliedly admitting  that  he  is  entitled  by 
their  contract  to  all  the  deed  did  profess  to 
convey.  This  answer  would  not  be  evidence 
against  the  codefendants.  But  Samuel  W. 
2£:Kee  in  his  answer,  admits  he  was  in- 
formed by  his  father  on  the  day  the  contract 
was  entered  into,  that  he  signed  an  agree- 
ment for  the  sale  of  this  small  triangle  to 
Barley,  and  refers  in  his  answer  to  the  deed 
as  showing  the  extent  of  Barley's  rights. 
In  fact,  so  far  from  controverting  the  right 
of  the  appellee  as  acquired  by  the  contract, 
the  appellant  Samuel,  in  another  part  of 
his  answer,  states  that  if  he  had  limited 
himself  to  the  privileges  granted  thereby, 
he  never  would  have  complained.  The 
lawless  abuse  of  the  privileges  alleged  to 
have  been  conferred  by  the  contract,  is  the 
principal  ground  upon  which  he  objects  to 
the  appellee's  claim  to  relief.  It  is  manifest 
that  whether  John  T.  McKee  was  or  was 
not  the  authorized   agent  of  Bratton 

346  and  wife,  he  undertook  *to  sell  and 
did  sell  to  the  appellee  the  whole  sub- 
ject described  in  the  deed  of  the  2d  of  De- 
cember 1836;  and  he,  and  those  claiming 
undei'  him,  with  full  notice  of  his  contract, 
are  bound  to  comply  with  it,  if  it  can  be 
done  without  injury  to  the  rights  of  the 
coparcener.  The  answer  of  the  appellant 
shows  he  was  fully  apprised  of  the  negotia- 
tion and  sale,  and   the   terms   thereof:  and 


the  evidence  proves  that  the  appellee  took 
possession  of  the  lot  of  land  purchased  by 
him,  and  made  use  of  it  in  the  mode  con- 
templated when  he  purchased  by  opening  a 
race  through  it. 

It  was  said  in  Robinett  v.  Preston,  2 
Rob.  R.  277,  that  although  a  conveyance 
by  one  joint  tenant  of  a  part  of  the  land 
might  have  no  legal  effect  to  the  prejudice 
of  the  cotenant,  yet  it  would  be  effectual  to 
pass  the  interest  of  the  grantor  in  the  tract. 
And  if  upon  partition,  the  share  assigned 
of  the  cotenant  did  not  include  the  part 
conveyed,  the  cotenant  would  get  all  he 
was  entitled  to,  and  the  grantor  could  not 
deny  his  deed.  If  upon  a  partition  that 
part  of  the  land  described  in  this  deed  or 
affected  by  the  water  privileges,  had  been 
assigned  to  John  T.  McKee,  he  would  have 
been  in  a  condition  to  have  executed  his 
contract,  if  he  would  not,  in  that  event, 
have  been  estopped  by  his  deed  from  dis- 
turbing his  vendee;  and  his  son  cl&iming 
under  his  subsequent  conveyance  with  full 
notice,  can  occupy  no  higher  ground. 

A  court  of  equity,  in  making  partition, 
would  have  respected  the  rights  acquired 
by  a  fair  purchaser,  provided  no  injury  was 
done  thereby  to  the  coparcener.  In  this 
case  the  interest  sold  was  small  in  extent 
and  of  little  value.  The  triangle  contain- 
ing less  than  an  acre,  and  the  whole  inter- 
est conveyed  was  valued  by  the  parties  at 
thirty  dollars.  The  coparcener  could  have 
had  his  full  share  allotted  in  the  residue  of 
the  tract.  As  the  conveyance  of  both  the 
joint  owners  to  the  appellant  Samuel 
347  has  invested  him  with  the  legal  *title 
to  the  entire  tract,  he  is  now  in  a 
condition  to  perfect  the  title  of  the  appel- 
lee, according  to  the  terms  of  the  contract, 
as  evidenced  by  the  deed  of  the  2d  of  De- 
cember 1836,  from  John  T.  McKee,  referred 
to  as  exhibit  A.  This  is  all  the  decree  re- 
quires him  to  do,  and  I  think  it  should  be 
affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  J. 

Decree  affirmed. 
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*Cochran  v.  Paris  &  als.* 

July  Term,  1854,  Lewlsbur^r- 


I.  Deeds  of  Trust  to  5ecare  Creditors— Postponement 
of  Sale— Effect. t-  A  deed  of  truHt  whicb  amoDff  other 
thiDgrs  conveys  growlnif  crops  of  wheat,  rye  and 
oats,  and  which  is  not  to  be  enforced  for  two  years 
from  Its  date,  is  not  necessarily  fraudulent  as  to 
creditors. 


*For  nonoffraphlc  note  on  Fraudulent  and  Voluntary 
Conveyances,  see  end  of  case. 

tDcedsof  Trust  to  Secure  Creditors— Postponement  of 
Sale— Effect.— For  the  proposition,  that  a  deed  of 
trust  to  secure  creditors,  which  provides  for  the 
postponement  of  the  sale  for  two  years,  is  notneres- 
sarlly  fraudulent,  the  principal  case  Is  cited  and 
followed  In  the  followlnfir  cases:  Dance  v.  Seaman. 
IlGratt.  782:  Slpe  v.  Earman.  26  Gratt,  567,  M8.  o<». 
and    note;    Brockenbrouifh   v.    Brockenbroufi:h.   31 
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a.  Same— Assent  of  Creditors.— Tbouffh  the  deed  be 
executed  without  the  knowledsre  of  the  creditorH 
secured  by  It.  yet  if  when  informed  of  its  execu- 
tion they  assent  to  It,  it  is  valid. 

3.  Chancery  Jurisdiction  over  Discretionary  Trusts.t— 
A  court  of  equity  will  not,  in  ireneral,  assume  the 
exercise  of  a  discretionary  power  vested  in  a 
trustee,  nor  Interfere  to  control  a  trustee  acting- 
bona  Jliif  in  the  exercise  of  his  discretion.  Nor  will 
a  suit  be  entertained  to  compel  a  trustee  to  exer- 
ciMe  his  power. 

4.  Wills— Legacies  in  Trust- Case  at  Bar.§— Testator 
directs  the  residue  of  his  estate  to  be  Invested  by 
his  executors  for  the  benefit  of  his  son,  and  to  pay 

Gratt.  590,  and  not^:  Younjf  v.  Willis.  82  Va.  299: 
Keagy  v.  Trout,  85  Va.  894,  7  S.  E.  Rep.  329;  Paul  v. 
Baugh.  85  Va.  960,  9  S.  E.  Rep.  829;  Quarles  v.  Kerr, 
14  Gratt.  55,  and  note;  Harden  v.  Warner.  22  W.  Va. 
863,  366:  Shuttuck  v.  Knisrht,  26  W.  Va.  697;  Gardner 
V.  Johnston,  9  W.  Va.  407,  408;  Landeman  v.  Wilson, 
29  W.  Va.  707,  724.  2  S.  E.  Rep.  205,  214. 

In  Livesay  v.  Beard,  22  W.  Va.  590,  the  principal 
case  is  cited  and  the  court  ^eems  to  disapprove  of  the 
cases  In  Virfirlnia  which  support  the  doctrine  laid 
down  in  the  principal  case  saying  that  the  Virginia 
courts  have  gone  far  indeed  to  .sustain  deeds  as 
valid,  which  in  other  states  would  be  declared  per  se 
fraudulent. 

In  Klee  v.  Reltzenberger.  23  W^.  Va.  754,  It  Is  said: 
"The  provision  that  the  grantor  shall  retain  the 
l.)ossesslon.  use  and  enjoyment  of  the  property,  un- 
til the  sale  provided  for  Is  made,  would.  If  the  prop- 
erty were  perishable  or  could  be  used  only  by  con- 
suming- It,   make  the  conveyance,   at  least,  prima 
fade  fraudulent.    Gardner  v.  Johnston.  9  W.   Va. 
403:  or  If  It  consisted  of  a  stock  of  goods  or  mer- 
chandise kept  in  a  store  for  sale,  such  a  provision 
would  make  the  deed  fraudulent  per  se.    Lang  v. 
Lee,  3  Rand.  431;  Garden  v.  Bodwlng,  9  W.  Va.  121; 
Claflin  V.  Foley,  22  Id.  434.    But  when  the  property 
Is  not  of  such  character,  and  if  of  the  kind  conveyed 
in  this  deed,  such  a  provision  is  not  even  a  badge  of 
fraud,  unless  made  so  by  other  provisions  or  the 
surrounding  circumstances.    Sklpwlth  v.  Cunning- 
ham.  8  Leiffh  271:    Janney  v.    Barnes.    11   Id.    100; 
Cochran  v.  Paris.  11  Gratt.  34«." 

See  Gordon  v.  Cannon,  18  Gratt.  387,  and  note;  mon- 
ographic note  on  "Fraudulent  and  Voluntary  Con- 
veyances" at  end  of  case. 

tCliancery  Jurisdiction  over  Discretionary  Trusts.— 
For  the  proposition  that,  a  court  of  equity  will  not. 
In  general,  assume  the  exercise  of  a  discretionary 
power  vested  In  a  trustee,  nor  Interfere  to  control  a 
trustee  acting  bona  Jlde  in  the  exercise  of  his  discre- 
tion, nor  win  It  entertain  a  suit  to  compel  such 
trustee  to  exercise  his  ixjwer,  the  principal  case  Is 
cited  and  followed  In  the  following  cases :  McCamant 
V.  Nuckolls,  85  Va.  340,  12  S.  E.  Rep.  160;  Whelan  v. 
Reilly,  3  W.  Va.  611;  Dlllard  v.  Dillard.  97  Va.  442,  34 
S.  E.  Rep.  W.  See,  In  accord.  Thorndlke  v.  Reynolds, 
22  Gratt.  21;  Cowles  v.  Brown.  4  Call  477;  Steele  v. 
Levlsay.  11  Gratt.  454;  Morrlss  v.  Morrlss,  33  Gratt. 
61.  and  nMe.  See  Read  v.  Patterson,  6  Am.  St.  Rep. 
877,  and  notf. 

^Equitable  Conversion  —  Discretionary  Power.— in 
Woodward  v.  Woodward,  28  W.  Va.  208,  It  Is  said: 
"Where  a  will  directs  land  to  be  sold  at  the  discretion 
of  trustees  or  executors,  or  upon  the  happening  of  a 
contingency,  an  equitable  conversion  takes  place  at 
the  time  of  the  sale  or  the  happening  of  the  contln- 
Ifency.    Where  In  such  case,  though  the  will  gives 


over  to  him  or  his  assigns  anliaally  the  Interest 
accruing   thereon.    But  If  his  executors  slioold 
judge  from  proper  Information  of  his  son's  liablt> 
and  steadiness,  that  It  would  be  prudent  tx>  entrust 
him    with    the  full    management  of  the    fund^^ 
Intended  for  his  benefit,  they  are  directed  to  turn 
over  the  whole  Into  his  hands.    And  by  a  codicil  be 
g-ives  the  executors  the  same  discretion  over  tbe 
Interest  of  the  fund  as  they  had  by  the  will  over 
the    principal.    The    executors  having  declared 
their  judgment  that  the  son  had  reformed  and 
might  be  entrusted  with  the  control  of  the  fund,  a 
court  of  equity  will  In  such  a  case  compel  the 
executors  to  perform  the  trust  by  dellverinsr  over 
the  fund  to  the  son.    And  before  It  Is  done  ilie  son 
has  such  an  Interest  In  the  fund  that  upon  takine 
the  oath  of  an  Insolvent  debtor.  It  will  vest  In  the 
sheriff,  and  the  creditor  may  subject  It  to  Ibe 
payment  of  his  debt. 

John  Paris,  late  of  the  county  of  Aug^usta. 
died  in  1839,  having  first  made  his  ^vill, 
which  was  duly  admitted  to  probat.  By 
his  will  he  directed  his  executors  to  sell  all 
his  property,  real  and  personal,  except  a 
few  articles  of  household  furniture,  which 
he  g-ave  to  his  sister  Hannah  Paris :  And 
out  of  the  proceeds  he  directed  them  to  pay 
to  his  said  sister  two  hundred  dollars  on 
account  of  her  portion  in  her  father's  ctstatc, 

for  which  she  had  a  claim  upon  him. 
349      *And  he  further  gave  her  the  sum  of 

three  hundred  dollars,  which  he  di- 
rected his  executors  to  loan  out  and  pay 
her  the  interest;  or  if  they  should  think  it 
better  for  her  to  have  the  control  of  the 
principal,  they  were  directed  to  place  it  at 
her  disposal. 

All  the  balance  of  the  proceeds  of  his  estate 
he    directed  his  executors  to   lend  out  upon 
real    security,    for   the   benefit   of   his   son 
John  ;  and  to  pay  over  to  him  or  his  assigns 
annually    the    interest    accruing    thereon. 
But    if    his    executors    should    judge     from 
proper  information  of  his  son's  habits   and 
steadiness,  that  it  would  be  prudent  to  en- 
trust him  with  the  full   management  of  the 
funds    intended   for    his    benefit,    then    he 
directed    that    they    should    turn    over    the 
whole  into  his   hands.     And   he  appointed 
Nicholas  C.  Kinney  and  Littleton    WaddcU 
executors,  and  also  trustees  to   execute    the 
provisions  of  his  will  in   favor  of  his  sister 
and  son. 

By  a  codicil  the  testator  directed  that  his 
executors  and  trustees  should  have  the  same 
discretion   over   the    interest    of   the    fund 

the  executors  a  discretion  as  to  the  time  of  selling 
the  land  and  directs  the  money  arising  from  the 
sale  to  be  paid  to  particular  persons,  the  interest  of 
the  legatee  In  the  proceeds  of  the  land  Is  a  vested 
one.  The  principle  will  be  the  same,  whether  the 
estate  devised  to  be  sold,  be  an  estate  in  possession 
or  oftly  In  remainder.  (Tazewell  v.  Smith,  1  Rand. 
813:  Washington  V.  Abraham,  6  Gratt.  68:  Cochramt 
Paris,  11  Gratt.  .348.)  An d  i  t  seems  to  me.  in  such  case 
it  is  Immaterial  whether  the  estate  in  the  lands  was 
vested  or  contingent,  if  the  conversion  authorised 
by  the  will  Is  actually  made.  In  such  case  the  estate 
will  also  be  vested,  unless  the  will  shows  that  it  was 
not  so  Intended.  (Hinton  v.  Mllburn,  23  W.  Va-  Hi. 
Corbin  v.  Mills.  19  Gratt.  438.  472.)" 
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he  had  g^iven  to  his  son,  as  they  had  by  the 
will  over  the  principal.  Both  the  will  and 
codicil  were  dated  on  the  27th  of  October 
18J8. 

At  the  time  this  will  was  made  John 
Paris,  jr.  had  left  home  and  was  living-  in 
L<ouisiana.  He  was  about  nineteen  years 
old,  and  had  evinced  a  disposition  to  drink- 
^^S-»  fiT^ming-  and  extravagance.  He  re- 
turned home  a  few  months  before  his 
father's  death,  apparently  reformed  in  his 
habits,  and  soon  after  married. 

In  November  1839  John  Paris  exhibited 
his  bill  in  the  Circuit  court  of  Augusta 
ag'ainst  the  executors  and  trustees  Kinney 
and  Waddell,  in  which  he  set  out  the  pro- 
visions of  his  father's  will ;  and  stated  that 
the  executors  were  about  to  sell  all  the 
property  of  the  testator.  He  refers  to  his 
previous  habits,  and  expresses  the  hope  that 
he  has  amended  them.  He  says  he  does  not 
wish  the  substantial  provisions  of  the 

350  will    ^changed    until    he  shall   have 
conformed  rigidly  to  all  the  provisions 

imposed  by  the  wishes  of  his  father;  but 
that  his  inclinations  and  interest  both 
prompt  him  to  retain  the  farm  on  which 
his  father  lived  in  kind  rather  than  to  have 
it  sold.  And  he  prays  that  he  may  be  al- 
lowed to  elect  to  keep  the  land  and  personal 
property  in  lieu  of  the  proceeds  of  it ;  that 
the  executors  may  be  directed  not  to  sell  it, 
but  to  hold  it  subject  to  the  trusts  of  the 
will ;  permitting  him  to  enjoy  the  profits  of 
the  property  instead  of  the  proceeds  of  the 
sale ;  and  for  general  relief. 

The  executors  answered  the  bill.  After 
stating  that  they  sold  personal  property 
enoug-h  to  pay  the  legacy  to  the  sister  of 
the  testator,  and  expressing  the  hope  that 
the  amendment  in  the  conduct  of  the  plain- 
tiff may  be  permanent,  thej'  say  they  have 
no  wish  to  thwart  his  views  and  wishes, 
or  to  exert  any  control  in  the  management 
of  his  property;  and  are  perfectly  willing, 
if  it  can  be  done  with  safety  to  them,  that 
the  court  shall  permit  him  to  elect  to  hold 
the  land ;  and  they  submit  the  subject  to  the 
court. 

The  cause  coming  on  to  be  heard  upon 
the  bill,  the  answer  and  the  will  of  John 
Paris,  the  court  was  of  opinion,  that,  tak- 
ing- into  consideration  the  object  of  the 
testator,  the  reformation  evinced  by  the  son, 
and  the  future  welfare  of  that  son,  it  was 
highly  expedient  that  he  should,  for  the 
present  at  least,  be  indulged  in  his  election 
to  hold  the  land  and  personal  property  (ex- 
cept so  far  as  might  be  necessar3<'  for  the 
payment  of  debts,)  in  kind:  But  that  he 
should  still  hold  it  subject  to  the  trust 
declared  by  the  will,  and  subject  to  the 
power  of  the  court  to  withdraw  that  indul- 
g-ence,  if,  at  any  future  day,  such  may 
seem  to  the  court  expedient ;  unless  at  some 
future  day  the  court,  with  the  assent  of 
the  executors,  should  deem  it  expedient  to 
terminate  the  trust  and  invest  him  with 
the  absolute  leg^al  estate.     And  it  was 

351  decreed   that  the   executors    *forbear, 
until  the  further  order  of  the  court,  to 

sell  the  real  and  personal  estate  in  the  bill 


and  answer  mentioned,  except  for  the  pay- 
ment of  debts  and  legacies. 

By  deed  bearing  date  the  30th  of  May 
1842,  and  admitted  to  record  on  the  same 
day,  John  Paris  conveyed  to  Jacob  K. 
Stribling  all  the  interest  of  Paris  in  twenty- 
one  acres  of  land  which  descended  to  his 
wife  as  one  of  the  heirs  of  her  father,  that 
being  his  interest  as  tenant  by  the  curtesy, 
three  horses,  one  cow,  two  ploughs,  one 
wheat  screen,  one  bed,  bedstead  and  fur- 
niture, plates,  dishes,  knives  and  forks, 
candlestick  and  snuffers,  together  with  all 
other  household  and  kitchen  furniture  be- 
longing to  the  grantor;  also  all  the  crops 
of  grain,  including  wheat,  rye,  corn  and 
oats  then  growing  on  the  land  whereon  he 
lived;  upon  trust  that  Paris  should  be 
permitted  to  remain  in  possession  of  the 
property  until  the  30th  of  May  1844;  and 
then  if  he  made  default  in  the  payment  of 
two  debts  thereby  intended  to  be  secured, 
one  due  to  Hannah  Paris  for  three  hundred 
and  fifteen  dollars  and  fifty-two  cents,  and 
the  other  to  David  Fultz  for  seventy-five 
dollars,  that  upon  the  request  of  either  of 
said  creditors,  the  trustee  should  sell  and 
pay  said  debts. 

The  Circuit  court  of  Augusta  county  com- 
menced its  session  on  the  1st  of  June,  and 
at  that  term  of  the  court  John  Cochran  as 
assignee  of  Matthew  Blair,  recovered  a 
judgment  upon  a  single  bill  against  John 
Paris  for  three  hundred  and  eighty-nine 
dollars  and  thirty- four  cents,  with  interest 
from  March  1841  until  paid.  Upon  this 
judgment  execution  against  the  body  of 
Paris  was  sued  out,  and  being  taken  in 
custody,  he  took  the  benefit  of  the  act  for 
the  relief  of  insolvent  debtors,  surrendering 
in  his  schedule  only  his  equity  of  redemption 
in  the  property  conveyed  in  the  aforemen- 
tioned deed  of  trust. 

In  September  1842  Cochran  insti- 
352  tuted  a  suit  in  *equity  in  the  Circuit 
court  of  Augusta  against  Paris,  the 
trustee  and  cestuis  que  trust  in  the  deed, 
the  executors  and  trustees  in  the  will  of 
John  Paris,  Blair  and  the  sheriff.  In  his 
bill,  after  setting  out  the  foregoing  facts, 
he  charged  that  the  notes  referred  to  in  the 
deed  were  drawn  in  Staunton  on  the  same 
day  the  deed  was  executed,  in  the  absence 
certainly  of  Hannah  Paris;  that  she  was 
the  aunt  of  Paris  and  lived  in  his  family. 
That  he  was  uninformed  whether  anything 
was  due  from  John  Paris  to  either  Hannah 
Paris  or  Fultz,  or  whether  they  claimed 
under  the  deed.  And  he  charged  that  the 
deed  was  executed  to  delay,  hinder  and 
defraud  the  creditors  of  Paris,  and  particu- 
larly the  plaintiff.  And  he  called  upon 
John  Paris,  Hannah  Paris  and  Fultz  to 
say  whether  the  two  latter  were  consulted 
or  apprised  of  the  intention  to  make  the 
deed  of  trust  aforesaid. 

The  plaintiff  further  insisted  that  he  was 
entitled  to  have  the  property  bequeathed 
by  John  Paris,  sen.  for  the  benefit  of  his 
son,  subjected  to  the  payment  of  his  debt. 
That  the  executors  were  willing  to  termi- 
nate  the   trust,    being   satisfied    from    the 
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reformation  of  John  Paris,  jr.  and  his 
steadiness,  that  he  was  entitled  under  the 
will  to  the  full  control  and  manag'ement  of 
the  estate  intended  for  his  benefit.  And 
he  prayed  that  the  deed  of  trust  mig-ht  be 
set  aside  as  fraudulent  and  void  as  to  cred- 
itors, and  that  the  court  would  subject  the 
property  embraced  in  that  deed,  and  also 
the  interest  of  John  Paris  in  the  property 
bequeathed  to  him  by  his  father,  to  satisfy 
the  plaintiff's  debt;  and  also  for  general 
relief. 

John  Paris,  Hannah  Paris  and  David 
Fultz  answered  the  bill.  John  Paris  denied 
that  the  deed  of  trust  was  intended  to  de- 
fraud his  creditors.  He  stated  the  manner 
in  which  he  became  indebted  to  Hannah 
Paris,  and  the  proofs  sustained  the  answer. 
He  said  he   had  borrowed   the  money 

353  from  her  and  promised  to  secure  *her 
by  a  deed  of  trust.     That  he  could  not 

say  that  Hannah  Paris  or  Fultz  knew  of 
his  intention  to  execute  said  deed  of  trust 
at  the  time  it  was  done;  but  that  on  return- 
ing- home  he  handed  said  Hannah  his  bond, 
and  informed  her  that  he  had  executed  the 
trust  deed  to  secure  it,  and  that  she  at  once 
elected  to  claim  under  the  deed,  received 
the  bond,  and  expressed  herself  satisfied 
with  the  security:  And  that  as  soon  as  said 
Fultz  heard  of  the  deed  he  elected  to  claim 
under  it.  The  answers  of  Hannah  Paris 
and  Fultz  was  to  the  same  effect.  John 
Paris  further  insisted  that  the  trust  of  the 
will  of  his  father  still  existed,  and  that  the 
property  bequeathed  by  his  father  was  not 
liable  to  satisfy"  the  plaintiff's  debt. 

The  executors  Kinney  and  Waddell  were 
examined  as  witnesses.  Kinney  stated 
that  the  property  bequeathed  to  John  Paris 
by  his  father  had  been  in  his  possession 
ever  since  the  decree  of  the  Circuit  court, 
and  had  been  enjoyed  by  him  without  the 
control  of  either  of  the  trustees.  So  far  as 
the  witness  was  concerned  as  trustee,  he 
had  been  willing,  ever  since  the  marriage 
of  John  Paris,  to  relinquish  any  control 
which  the  will  gave  him  over  the  property 
as  trustee,  upon  being  indemnified  against 
the  debts  and  legacies  due  from  the  testa- 
tor and  under  his  will;  as  he  considered 
that  Paris  had  reformed,  and  believing  that 
was  the  intention  or  wish  of  Paris'  father. 
Waddell  said  that  he  exercised  no  control 
over  any  portion  of  the  property  since  the 
decree  of  the  Circuit  court;  and  that  he 
had  been  willing,  after  the  payment  of  all 
debts  and  legacies  due  from  the  estate,  to 
invest  the  defendant  Paris  with  the  full 
and  legal  title  thereto.  And  he  repeats, 
that  his  belief  of  the  reformation  of  the 
habits  of  the  said  Paris,  would  at  all  times 
have  induced  him,  so  far  as  he  was  con- 
cerned, to  put  the  full  control  and  manage- 
ment of  the  estate  of  the  testator  into  his 
hands. 

354  *When    the   cause    came    on    to   be 
heard,    the  court   directed  a   commis- 

8ion<*r  to  sell  the  property  embraced  in  the 
deed  of  the  30th  of  May  1842;  and  his  report 
showed  that  the  net  proceeds  of  sale  were 
one  hundred  and  ninety    dollars  and  ninety 


cents.  The  court  also  directed  a  commis- 
sioner to  take  an  account  of  the^  crops 
conveyed  in  the  deed ;  and  he  estimated 
them  at  eighty-three  dollars  and  seventy- 
five  cents.  Of  this  sum  the  corn  and  oats 
were  estimated  at  forty  dollars;  and  the 
commissioner  reports  that  a  witness  ex- 
amined before  him  stated  that  Paris  had 
horses  enough  to  eat  up  all  the  corn  and 
oats. 

The  cause  came  on  to  be  finally  heard  in 
June  1848,  when  the  court  held  that  the 
trust  deed  was  bona  fide,,  and  not  made  to 
delay,  hinder  and  defraud  creditors;  and 
the  proceeds  of  sale  of  the  trust  property 
was  directed  to  be  paid  to  the  cestnis  que 
trust.  And  the  court  further  held  that 
until  the  executors  and  trustees  should,  in 
their  discretion,  a  discretion  exclusively 
belonging  to  them,  and  not  even  control- 
lable by  the  court,  see  cause,  in  the  execu- 
tion of  the  purely  discretionary  power 
conferred  upon  them,  to  invest  John  Paris 
with  the  legal  title  to,  and  power  and  con- 
trol over  the  estate  given  by  the  will  of  his 
father,  and  thereby  terminate  the  trust,  the 
said  John  Paris  could  acquire  no  such  in- 
terest or  estate  under  said  will  as  could  be 
subjected  by  his  creditors  to  the  payment 
of  their  debts.  And  the  bill  was  dismissed 
with  costs.  Whereupon  Cochran  applied 
to  this  court  for  an  appeal,  which  was 
allowed. 

Michie,  for  the  appellant. 
Stuart  and  R.   P.  Kinney,    for  the  appel- 
lees. 

DANIEL,  J.  The  decree  of  the  Circuit 
court,  in  so  far  a9  it  sustains  the  deed  of 
trust  of   the   30th  of   May  1842,  is,  I  think, 

correct.      The    fact    that    a    deed    of 
355      *  trust  embraces   articles   which  must 

perish    or  be   consumed    in    the    use. 
before  a  sale  of  them  can    be  made   accord- 
ing  to    the   terms  of   the    deed,    is  not  one 
which,  of  itself,  necessarily  shows  the  deed 
to  have  been    made   with    a  fraudulent   de- 
sign.    The  amount,  in   number  or  value   of 
such    articles,  may  be  so  inconsiderable*  as 
compared   with    the   main    subjects   of   the 
trust,  as  to  justify  the  conclusion  that  they 
were  embraced  through   inattention    of    the 
parties  to  the   inconsistency  of  providing  a 
security    out  of  property   which,    from    its 
nature,    would    necessarily   perish  before  it 
could  t>e  made  available  as  a   means  of  sat- 
isf3'ing  the  trust.     Or  the  deed  maj'  embrace 
other  property,  to  the  improvement,  support 
or   sustenance   of   which,    such    perishable 
property  is  essential ;  and   in  such  last  sup- 
posed case  the  fact  that  the  perishable  prop- 
erty is  embraced  in  the  deed,    so    far    from 
being    indicative   of  a  fraudulent  purpose. 
might  rather  serve  to  show   an  honest    and 
a  provident  design  and  effort  to   make    the 
main  subjects  of  the    trust  a    more    certain 
and   productive   security.     It   would  be  but 
fair    in  such  case  to  construe    the   deed    in 
accordance   with    the    probable   desig-n  and 
motives  of  the  parties,    and  to  relieve    it  of 
any  apparent  inconsistency,  by  holding  the 
provisions  in  regard  to  the   continued    pos- 
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session,  and  the  sale  of  the  property,  as 
intended  to  apply  only  to  such  of  it  as 
from  its  nature  mig-ht  reasonably  be  ex- 
pected to  be  in  existence  at  the  day  of  sale. 

The  main  objection  to  the  deed  is  founded 
on  the  fact  that  it  embraces  growing*  crops 
of  wheat,  rye,  corn  and  oats,  which  the 
bill  alleges  would  be  severed  and  consumed 
before  the  trustee  would,  under  the  provi- 
sions of  the  deed,  be  at  liberty  to  execute 
the  trust.  It  seems  to  me  that  it  is  a  fair 
answer  to  this  objection  to  say,  that  even 
if  these  crops  were  of  such  a  nature  that 
they  could  not  be  preserved  till  the  day  of 
sale,  it  would  be  harsh  to  construe  the 
356  provision  of  the  deed  *in  relation  to 
them  as  designed  merely  to  cover 
them  up  from  creditors;  seeing  that  the 
deed  also  embraces  a  number  of  horses  and  a 
cow,  to  the  sustenance  of  which  they  would 
not,  according  to  the  testimony,  probably 
be  more  than  adequate.  Besides,  we  have 
no  proof  that  these  crops  are  of  such  a  na- 
ture as  necessarily  to  perish  before  the  day 
of  sale :  On  the  contrary,  common  observa- 
tion and  experience  prove  that  they  may 
be  preserved  without  material  loss  or  de- 
terioration, for  a  longer  period. 

There  is,  therefore,  nothing  on  the  face 
of  the  deed,  to  show  that  the  property  con- 
veyed w^s  not  designed  by  the  parties  to 
be  a  substantial  and  bona  fide  security  for 
the  debts,  to  secure  the  payment  of  which 
it  was  made. 

It  remains  to  be  considered  whether  the 
appellee  Paris  had,  at  the  date  of  his  sur- 
render, on  taking-  the  oath  of  an  insolvent 
debtor,  any  such  interest  under  his  father's 
will,  in  the  property  sought  to  be  subjected 
to  the  payment  of  the  appellant's  demand, 
as  can,  in  equity,  be  so  subjected. 

A  court  of  equity  will  not,  in  general, 
assume  the  exercise  of  a  discretionary 
power  vested  in  a  trustee,  nor  interfere 
to  control  the  trustees  acting  bona  lide  in 
the  exercise  of  their  discretion.  Nor  will 
a  suit  be  entertained  to  compel  the  trustees 
to  exercise  their  power.  And  the  refusal 
of  a  trustee  to  exercise  a  purely  discre- 
tionary power  is  not  a  breach  of  trust  for 
which  he  can  be  removed  from  office,  al- 
thoug-h  the  trustee  assigns  no  conclusive 
reason  for  the  refusal,  and  the  proposed  act 
is  apparently  beneficial  to  the  trust  estate. 
Hill  on  Trustees  715. 

Ag-ain :  On  page  725  of  the  same  treatise, 
the  author  says,  the  fourth  and  last  class  of 
discretionary  powers  is  where  the  discre- 
tion is  to  be  exercised  on  matters  of  pure 
personal  judgment.  For  instance,  when 
the  trustees  are  empowered  to  give 
J57  their  opinion  *on  the  good  or  ill  con- 
duct or  merits  of  an  individual ;  or  to 
determine  the  propriety  or  impropriety  of 
continuing  the  payment  of  an  annuity ;  or 
to  g'ive  their  approbation  to  a  settlement. 
The  trustees  alone  are  competent  to  exer- 
cise these  powers,  for  they  may  have  private 
and  peculiar  grounds  for  arriving  at  a 
proper  conclusion,  into  which  the  court 
could  not  providentially  enquire,  and  which 
the    trustee    might  refuse  to  disclose.     The 


exercise  of  such  authorities  cannot  in  gen- 
eral be  assumed  or  even  controlled  by  the 
court.  If,  however,  a  trustee  is  actuated 
by  fraudulent  or  improper  motives  in  exer- 
cising or  refusing  to  exercise  his  discre- 
tionary powers,  a  court  of  equity,  upon 
proof  of  the  improper  conduct,  interposes 
its  jurisdiction  on  a  totally  different  prin- 
ciple— not  for  the  purpose  of  exercising  the 
discretion  committed  to  the  trustee,  but  to 
check  or  relieve  from  the  consequences  of 
an  improper  exercise  of  that  discretion. 
Ibid.  716. 

If  the  rights  of  John  Paris  the  son  had 
been  left  by  the  will  of  his  father  depend- 
ent on  the  mere  will  or  discretion  of  the 
trustees,  to  be  exercised  or  not  as  they 
might  please,  without  reference  to  the  con- 
duct of  the  son;  or  if  the  trustees  had 
never  expressed  themselves  satisfied  of  his 
reformation;  or  on  being  called  on  to  ex- 
press their  opinion  as  to  his  habits  and 
steadiness,  had  either  disclaimed  doing  so, 
or  had  said  that  from  **  proper  informa- 
tion" they  had  formed  the  judgment  that  it 
would  not  be  prudent  to  entrust  him  with 
the  management  of  the  estate  intended  for 
his  benefit,  it  would  have  been  difficult,  in 
view  of  the  foregoing  authority,  to  find 
any  ground  on  which  the  interference  of 
a  court  of  equity  could  have  been  justi- 
fied. But  I  do  not  think  that  the  will  is 
to  be  so  construed:  And  the  course  ^f 
the  trustees  has  been  exactly  the  reverse  of 
that  just  supposed.  The  fifth  clause  of  the 
will,  after  directing  the  funds  arising- 
from  the  sale  of  the  property  to  be  loaned 

out,    and    the    interest    to    be    paid 
358      *over  annually  to  the  son,    proceeds, 

**but  should  my  executors  judge,  from 
proper  information  of  my  son's  habits  and 
steadiness,  that  it  would  be  prudent  to  en- 
trust him  with  the  full  management  of  the 
funds  intended  for  his  benefit,  then  it  is 
my  will  that  they  turn  over  the  whole  into 
his  hands."  Let  it  be  that  the  executors 
are  the  sole  judges  whether  the  conduct  of 
the  son  has  been  such  as  to  render  it  pru- 
dent that  he  should  be  invested  with  the 
estate,  and  that  no  court  has  a  right  to  cor- 
rect their  judgment,  however  erroneous  it 
might  be,  yet  when  their  judgment  is 
formed  and  announced,  and  is  in  favor  of 
turning  over  the  estate,  does  there  not  arise 
a  duty  on  their  part  to  do  so?  Whenever 
the  trustees,  in  the  exercise  of  their  judg- 
ment and  discretion,  have  arrived  at  the 
conclusion  that  it  is  prudent  the  son  should 
have  the  property  intended  for  his  benefit, 
free  from  their  control,  the  testator  sa3's, 
it  is  his  will  that  he  should  so  enjoy  it.  Is 
not  any  further  holding  by,  or  control  over 
the  property  on  the  part  of  the  trustees 
thenceforward  in  conflict  with  the  manda- 
tory language  of  the  will?  Suppose  the  will 
to  have  been  in  all  respects,  as  it  is,  with 
the  exception  that  the  ** turning  over  of  the 
estate  into  the  hands  of  the  son"  had  been 
made  dependent  on  the  approval  of  his  con- 
duct by  persons  other  than  the  executors, 
would  not  the  executors,  upon  being  certified 
of  such  approval,  have  been   bound  at  once 
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to  invest  him  with  the  title?  And  are  the 
rights  of  the  son  consequent  on  the  approval 
of  his  conduct,  modified  by  the  fact  that 
the  persons  who  by  the  will  are  to  judg-e  of 
his  conduct  and  those  who  upon  the  approval 
of  it  are  to  turn  over  the  property  to  him, 
are  the  same?  It  seems  to  me  whenever 
the  son  shows  that  his  conduct  has  met  with 
the  approbation  of  the  executors,  he  does 
all  which  the  testator  intended  he  should 
do  in  order  to  entitle  him  to  the  free  and 
uncontrolled  enjoyment  of  the  bounty 

359  intended ''^ for  him.     This  he  has  done. 
In  their   answer   to   the   bill   filed  by 

him,  and  in  their  depositions  taken  in  this 
cause,  the  executors  express  themselves  sat- 
isfied of  his  reformation ;  and  in  the  latter 
they  say  that  such  is  their  conviction  on 
the  subject,  that  they  would,  at  all  times, 
since  his  marriage,  have  been  willing  to 
place  the  full  control  and  management  of 
the  estate  in  his  hands.  Besides,  they  are 
parties  to  this  suit,  and  have  not  denied 
the  allegations  of  the  bill.  They  have 
exercised  their  discretion  and  pronounced 
their  judgment  in  the  only  matter  which 
was  left  to  their  discretion.  From  the 
moment  of  their  having  done  so  the  right 
or  power  in  or  over  the  estate  intended  for 
the  testator's  son  remaining  in  them,  call 
it  by  whatever  name,  became  subject  to  the 
command,  in  the  will,  to  turn  it  over  to 
hJra  free  from  their  control.  They  thence- 
forward became  trustees  of  an  estate,  to  the 
full  and  unrestricted  enjoyment  of  which 
another  is  beneficially  entitled  under  the 
provisions  of  the  instrument  whence  all 
their  powers  are  derived. 

The  executors,  in  their  answer  to  the  bill 
filed  by  the  appellee  Paris,  having  admitted 
his  reformation,  he  had,  I  think,  a  right  to 
insist  on  a  decree  directing  them  to  convey 
the  legal  title  to  the  property  held  by  them 
for  his  benefit.  The  decree  which  was 
rendered  neither  affirmed  nor  denied  that 
right.  It  is  true  that  the  court  then  ex- 
pressed the  opinion,  which  it  has  carried  out 
in  the  decree  rendered  in  this  cause,  viz: 
that  it  was  a  matter  resting  entirely  in 
the  discretion  of  the  executors  (notwith- 
standing the  reformation  of  Paris  and  their 
approval  of  his  conduct),  whether  they 
would  invest  him  with  the  legal  title  to  the 
estate.  Yet  the  decree  went  no  further  than 
to  sta3'  the  sale  of  the  property,  except  so 
far  as  might  be  necessary  for  the  payment 
of  debts  and  legacies.  The  waiver  for  the 
present   by   Paris  of  a  decree  direct- 

360  ing*the  executors  to  convey  the  title, 
did  not,   I  think,  conclude  his  rights, 

nor  deprive  him  of  the  power,  at  any  time 
thereafter,  to  ask  for  and  insist  upon  such  a 
decree.  The  executors  still  remained  clothed 
with  the  legal  title,  but  they  still  stood,  as 
they  had  alwa3''s  stood,  ever  since  they  had 
announced  their  judgment  of  approval  of 
the  conduct  of  Paris,  simply  as  trustees 
bound  by  the  requirements  of  the  will,  and 
in  foro  conscientiae,  to  invest  him  with  the 
title  and  control  of  the  estate.  In  this  state 
of  things,  he  took  the  benefit  of  the  insol- 
vent debtors'  oath,  and   whatever  right  he 


had,  passed  to  the  sheriff  for  the  benefit  of 
his  creditor  the  appellant.     In  asking  the 
court    to  subject  the  property  to  the  satis- 
faction  of   his   demand,    the   appellant,  it 
seems  to  me,  seeks  no  interference  with  the 
exercise    of  any   discretion   with  which  the 
trustees   are   clothed   by   the   will.     He  in 
effect  only  asks  the  court  to  declare,    what 
they   have   admitted   and   still  admit,  that 
the  condition   on   which   they  were  to  con- 
vey the  estate  has  been  complied  with,  and 
to  announce  the  conclusion   which  follows, 
that  it  stands,  in  equity,    freed  from  their 
control,    and   subject   to   the  contracts  and 
engagements  of  the  beneficiary.     The  case 
is    a  peculiar  one,    and    counsel   have  not 
furnished     us    with    any    precedents,    nor 
have    I  been  able  to   find  any   which  would 
seem  to   rule  it.     The  definition  of  powers 
and    trusts,    as    given    in    the   authorities, 
may  be  sufficiently  plain,    yet  it   often   be- 
comes  a   difficult   task,    in   construing  the 
language    of   an    instrument,    to  determine 
whether  it  confers  a  mere  power  or  a  power 
in  the  nature  of  a  trust,    and  consequently, 
whether  the  power  is  one   over  the  exercise 
of    which  a  court  of   equity   can    take  any 
control.     When    the    executors   are   clothed 
with   an   arbitrary   discretion,  an    absolute 
power  to  appoint  or  withhold  the  bounty,  as 
in    Pink  &   others   v.  De  Thuisey,  2  Madd. 
R,  423,  where  the  executor  was   left  at  lib- 
erty to    give    to  the  legatee  one   thousand 

pounds,     **If     he     found    the    thing 
361      *proper,*'  or  as  in  the  case  of   Weller 

v.  Weller  (cited  in  the  foregoing  case 
as  having  been  decided  at  the  rolls),  where 
the    testator   gave   his   son,  who    had  been 
extravagant,  a  sum  of  money,  with  a  power 
to  the  executors  to  advance  more,    '*if  they 
thought  proper,**  the  courts  have,  I  think, 
very    properly   refused   to  decide  upon  the 
propriety  of  the  executor's  withholding  the 
legacy,  holding  that  to  do  so  would  be  to 
assume    an  authority   confided  solely  to  the 
discretion    of  the  executors.     But  in  a  case 
like  this,  where  the   judgment   and   discre- 
tion of  the   executors   are   limited   and   di- 
rected to  a  specified   enquiry,   the  reforma- 
tion  of   the   conduct  of   the    legatee,    and 
where   in  the  event  of  such  judgment  t>eing 
favorable,    the   will   imperatively    requires 
the  executors  to  hand  over  the  legacy ;  where 
the  executors  have  exercised  their  judgment 
and   discretion,    have   declared    themselves 
satisfied  with  the  result,  and  have  admitted 
their    willingness  to  hand    over  the  estate; 
where  a  refusal  on  their  part  to  execute  the 
power   could  be  from  no  motive  connected 
with    the  conduct  of   the   beneficiary,    but 
would  be  directly  in  conflict  with  their  own 
convictions  of  right  and  their  own  views  of 
the    intention   of   the  testator ;  it   seems  to 
me  that  a   claim    to   the   interposition  of  a 
court  of  equity  is  presented,  which   it    can- 
not reject  without  A'iolating  the    principles 
which  usually  govern    its   action;  that    the 
executors  stand  before  the  court,  not  in  the 
attitude    of   persons    clothed   with   a    mere 
power,  but  as  charged  with  an  acknowledged 
trust    or  duty,  which,  in   equity   and   good 
conscience,     they    are   bound    to    perform. 
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The  only  person  here  making^  opposition 
to  the  performance  of  this  duty  is  the  bene- 
ficiary, the  appellee  Paris.  Without  stop- 
pi  ng*  to  comment  on  the  unenviable  attitude 
in  which  he  has  placed  himself  before  the 
court,  it  is  obvious  to  remark  that  no  desire 
of  his  that  a  power  over  the  estate  shall 
remain  in  the  executors,  can  prejudicially 
affect  the  rights  of  the  appellant. 

362  '"'Regarding  that  power  as  one  in 
the  nature  of  a  trust,  which  the  exec- 
utors, at  the  date  of  the  surrender  by  Paris, 
stood  bound  to  perform,  I  think  that  he 
then  had  such  an  interest  in  the  estate  as 
could  pass  for  the  benefit  of  his  creditor,  and 
that  the  latter  has  a  right  to  have  it  sub- 
jected to  the  payment  of  his  demand. 

I  am,  therefore,  of  opinion  to  reverse  the 
decree  of  the  Circuit  court,  and  to  render, 
instead  thereof,  a  decree  dismissing  the 
bill  so  far  as  it  seeks  to  invalidate  the  deed 
of  trust;  and  remanding  the  cause,  in  order 
that  the  interest  of  Paris  in  his  father's 
estate  ma3%  after  a  settlement  of  the  proper 
accounts,  be  subjected  to  the  satisfaction 
of  the  appellant's  debt. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  that  the  deed  of 
trust  of  the  30th  of  May  1842  is  bona  fid^, 
and  not  made  to  delay,  hinder  or  defraud 
creditors;  and  is,  therefore,  valid  against 
the  claim  of  the  appellant.  The  court  is 
further  of  opinion  that  the  appellee  John 
Paris,  by  virtue  of  the  power  conferred 
upon  the  executors  by  the  will  of  John 
Paris  the  elder,  and  the  action  of  the  exec- 
utors under  it,  acquired,  and  held,  at  the 
date  of  his  surrender  as  an  insolvent  debtor, 
at  the  suit  of  the  appellant,  an  interest  in 
the  estate  of  his  father,  which  passed  by 
said  surrender  to  the  sheriff  of  Augusta 
county,  and  which  ought  to  be  subjected  to 
the  payment  of  the  appellant's  debt.  So 
much  of  the  decree  as  dismisses  the  bill  as 
to  the  appellee  Fultz,  and  orders  the  pro- 
ceeds of  the  sale  of  the  trust  property  to  be 
paid  to  the  parties  entitled,  under  the  trust 
deed,  is,  therefore,  affirmed;  and  so  much 
of  the  decree  as  denies  the  appellant's  right 
to  have  satisfaction  of  his  debt  out  of  the 
interest  of  the  appellee  Paris   in    his 

363  *father's  estate,  is  reversed  with  costs 
to  the  appellant  as  against  the  appel- 
lee Paris.  And  this  cause  is  remanded  to 
the  Circuit  court,  in  order  that  the  accounts 
of  the  executors  may  be  settled,  and  that 
the  debt  of  the  appellant  may  be  satisfied 
by  a  sale  of  the  tract  of  land  of  one  hun- 
dred and  fifteen  acres  in  the  bill  and  pro- 
ceedings mentioned,  if  a  resort  thereto 
shall  become  necessary. 


FRAUDULENT   AND  VOLUNTARY   CONVBYANCB5. 

I.  In  General. 

IL  Void  Transfers. 
A.  Absolute  Transfers. 
1.  Void  as  to  Creditors   and    Subsequent  Pnr- 


cbasers    for   Value    and    without   Notice- 
Fraud  In  Fact. 

a.  Purchases. 

(a)  Realty. 

(b)  Personait3'. 

b.  Liens  Given  by  Confession  of  Judgment  or 

Otherwise. 
2.  Transfers  Which  Are  Inoperative  as  to  Certain 
Persons  Though  Not  Affected  with  Fraud  in 
Pact 

a.  Transfers  Which  Are  Voluntary,  or  upon 

Consideration    Not    Deemed   Valuable   in 
Law. 

(a)  Common-Law  and   Statutory  Doctrines 

as  to  Voluntary  Conveyances. 

(b)  Antenuptial  Settlements    in  Considera- 

tion of  Marriage. 

(c)  Postnuptial  Settlements. 

(d)  Gifts. 

(I)  Personalty. 
(S)  Realty. 

b.  Fraud  Presumed  from  Inadequacy  of  Con- 

sideration. 

c.  When,  and  as  to  Whom  Unrecorded  Trans- 

fers Are  Void. 

d.  Effect  of  Retention  of  Possession  by  Vendor. 

e.  Possession  Retained  by  Donor. 

B.  Conditional  Transfers. 

1.  Loans. 

2.  Deeds  of  Trust. 

a.  In  General. 

b.  Provisions  Which  Postpone  the  Time  for 

Enforcing*  the  Deed— Effect. 

c.  Deed  Furnishing  Security  a^rainst   Losses 

and  Liabilities— Potential  Lien. 

d.  Reservations  to  the  Vendor. 

e.  Provisions  Conferring  Special  Powers  upon 

the  Trustee  and  Providing  for  His  Compen- 
sation—Validity. 

f.  Special  Privileges  Given  to  Certain  Cred- 

itors—When Valid. 

C.  Cases  Illustrating  Circumstances  under  Which 
Transfers  Have  Been  Declared  Valid  Though 
Attacked  as  Fraudulent. 

IIL  Rights  and  Liabilities. 

A.  Immediate  Parties. 

1.  Vendor  and  Vendee. 

a.  In  General. 

b.  Vendor. 

c.  Married  Women  as  Vendors. 

d.  Vendee. 

(a)  In  General. 

(b)  Bona  Fide  Purchasers. 

2.  Trustee  and  Cestui  Que  Trust. 
8.  Mort^raffor  and  Mortg'affee. 

4.  Loaner  and  Loanee. 

6.  Donor  and  Donee. 

6.  Assignor  and  Assignee. 

B.  Third  Persons. 

1.  Creditors. 

a.  In  General. 

b.  Rights   and  Liabilities  of  Creditors  under 

Transfers  Not  Affected  with  Actual  Fraud. 

c.  Rights  and  Liabilities  of  Creditors    under 

Transfers  Fraudulent  in  Fact. 

d.  Compromises  by  Creditors. 

2.  State. 

8.  Subsequent  Purchasers. 

IV.  Remedies. 

A.  In  General. 

B.  Equity  Jurisdiction. 
1.  In  General. 
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2.  Statute  of  Limitations  as  a  Bar  to  Instltut- 
inff  Suit 

a.  Voluntary  Ck)nyeyances. 

b.  Effect  When  Fraud  Is  an  Element. 

S.  Specific  Lien  as  a  Condition  Precedent  to  the 
Institution  of  Suit. 

C.  Parties. 

D.  Pleadingr  and  Practice. 

1.  In  GeneraL 

2.  Bill,  Complaint  or  Petition. 

a.  In  General. 

b.  When  a  Bill  Is  Not  Multifarious. 

c.  AUefirations    and  Averments  Necessary  to 

Sustain  Bill. 

d.  Rlgrht  to  Sue. 

8.  Plea,  Answer  and  Subsequent  Pleadinsrs. 
4.  Variance. 

E.  Evidence. 

1.  Presumption  and  Burden  of  Proof. 

a.  In  General. 

b.  As  Affected  by  Consideration. 

c.  As  Affected  by  Possession. 

d.  Transactions  between  Relatives. 

e.  Transactions  between  Husband  and  Wlfe. 

f.  Indebtedness  as  an  Element 

g.  Intent  of  Grantor. 

2.  Admissibility. 

a.  In  General. 

b.  Evidence  Inadmissible  by  Reason  of  the 

Incompetency  of  Parties. 

c.  When  Evidence  Is  Admissible  to  Prove  Con- 

sideration. 

d.  When  and  against  Whom  Recitals  in  Deeds 

Are  Admissible  as  Evidence. 

e.  Prior  or  Subsequent  Conduct  of  Persons 

Interested. 
a  WelRht. 

a.  In  General. 

b.  In  Equity. 

c.  Circumstantial  Evidence. 

d.  Nature  and  Circumstances  of  the  Transac- 

tion. 

(a)  In  General. 

(b)  Conduct 

(c)  Possession. 

(d)  Relationship. 

(e)  Husband  and  Wife. 

e.  Insolvency. 

f.  Consideration. 

fir.  Bill  Pro  Confesso. 

P.  Injunction. 
O.  Trtal. 
H.  Decree. 

1.  Interlocutory  Decree— As  a  Bar  to  Another 

Suit. 

2.  When  Decree  Is  Final. 

3.  When  Decree  Is  Erroneous. 

4.  When  Improper  for  a  Court  to  Decree  as  to 

the  Sufficiency  of  Property  to  Pay  Debts. 

5.  When  Vendor  of  Land  and  Assifirnee  of  Debt 

Not  Entitled  to  a  Decree. 

6.  Decree  When  Relief  in  General  Prayed  for. 

7.  Decree  Settlnfir  Aside  a  Conveyance. 

8.  Decree  Ordering  Sale. 

9.  Decree  for  Sale  of  Property  Other  Than  That 

Conveyed. 

10.  Personal  Decree. 

11.  Operation  and  Effect  of  Decree. 
J.  Lien  of  Attacking  Creditor. 

1.  Lien  of  Plaintiff. 

2.  Petitlonlnif  Creditor's  Lien. 


K.  Disposition  of  the  Property. 

1.  In  General. 

2.  SubjectlnfirLand  to  Claims  of  Creditors. 

3.  Costs  and  Attorney's  Fees. 

4.  Priorities  of  Creditors. 
L.  Review. 

1 .  Presentation  and  Reservation  in  Lower  Court 

of  Grounds  of  Review. 

2.  What  Parties  Are  Entitled  to  Allege  Error. 
8.  Reversal  Dependent  upon  a  Question  of  Fact 

Cross  References.— Monographic  notes  on  "Gifts": 
"Creditors  Bills'*:  "Assismments" :  "Assicrnments 
for  Benefit  of  Creditors":  "Decrees." 

Subjects  Excluded.— The  following  note  does  not 
include  within  its  treatment  transfers  by  husband 
or  wife,  void  as  to  each  other:  transfers  by  partners 
void  as  to  partnership  or  Individual  creditors:  fraud 
in  assignments  for  the  benefit  of  creditors,  by  rea- 
son of  preferences  or  otherwise;  transfers  void 
under  acts  of  bankruptcy  or  insolvency  laws:  nor 
fraud  in  disposing  of  property  as  firrounds  for 
arrest,  or  attachment. 

I.  IN  QENERAL. 

Construction  of  Statutes  ■fl^ainst  Frandalent  Convey- 
ances.—The  statute  against  fraudulent  conveyances 
chapter  74,  section  1,  of  W.  Va.  Code  18»,  like  ail 
other  statutes  against  fraud,  is  to  be  liberally 
expounded  for  the  suppression  of  fraud.  Harden  t. 
Wagner,  22  W.  Va.  356. 

And  in  Hutchison  v.  Kelly.  1  Rob.  128,  the  policy 
of  the  statute  of  13  Ellz.,  chap.  5  (substantially 
adopted  in  Va.  Code.  ch.  109,  to  prevent  frauds  and 
perjuries),  was  Investigated  by  Judge  Baldwik. 
and  the  true  principle  was  declared  by  him  to  be. 
that  a  fraudulent  intent  of  a  grantee  against  one  or 
more  creditors  is  fraudulent  against  all:  and  that 
no  distinction  exists  between  prior  and  subsequent 
creditors,  other  than  that  which  arises  from  tbe 
necessity  of  showing  a  fraudulent  intent  against 
some  creditors,  which  cannot  be  done  in  behalf  of 
creditors  In  existence  at  the  time  of  the  conveyance, 
but  by  proving  either  a  prior  Indebtedness  or  a 
prospective  fraud  against  them  only. 

Meaning  of  **Vold**  as  Used  In  Statute,  Va.  CodeiSS?, 
§  3458.— The  statute  relating  to  fraudulent  convey- 
ances, Va.  Code  1887,  S  2458,  provides  that  gifts,  con- 
veyances, etc.,  made  with  intent  to  "delay,  binder, 
or  defraud  creditors,  purchasers,  or  other  persons," 
etc.,  shall  be  void  jis  to  such  creditors,  etc  Prom 
the  provision  following  in  this  same  section,  the 
true  effect  intended  by  the  statute  would  seem  to 
be  that  such  "convejrance."  etc.,  is  rendered  "void- 
able" (not  void),  as  the  statute  expressly  protects  a 
purchaser  for  valuable  consideration,  who  had  no 
notice  of  fraud  affecting  the  title  of  his  immediate 
grantor. 

Principles  Applicable  to  Volnntary  and  Prandolent 
Conveyances.— Designating  the  principles  applicable 
to  a  voluntary  conveyance,  in  a  controversy  between 
the  creditors  of  the  grantor  and  the  claimant  under 
the  deed.  Balx>win,  J.,  in  Hunters  v.  Waite,  3  OratL 
26  (1846).  says  that  '*If  a  man  in  Insolvent  circam- 
stances  conveys  away  his  property  to  strang-ers,  or 
settles  it  upon  his  wife  and  children,  the  law  con- 
cludes the  design  to  be  fraudulent  against  his 
creditors,  and  all  evidence  to  the  contrary  is  idle 
or  delusive;  and,  so  if  he  renders  himself  insiol vent 
by  a  voluntary  conveyance,  however  merltorioas« 
in  itself  merely.  It  Is  in  vain  to  speculate  upon  his 
motives,  or  adduce  evidence  of  an  honest  pur- 
'.  pose.    It  may  be  that  he  has  acted  through  igno- 
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ranee,  or  mistake  or  misconception.  Apologies  and 
excuses  may  be  foand  to  absolve  him  from  moral 
tarpltude,  bat  to  these  the  law  cannot  listen. 
He  Is  boand  to  know  his  own  circumstances  and 
the  just  demands  asralnst  him;  and  the  injustice 
and  wronff  to  his  creditors  are  palpable  and  un- 
questionable. On  the  other  hand,  if  a  man  is  in 
floarishinff  or  unembarrassed  circumstances,  and 
exercises  a  reasonable  and  prudent  discretion  In 
irifis  or  advancements  to  his  children,  adapted  to 
tbelr  wants  and  justified  by  his  means,  leavlnir  an 
ample  fund  for  tlie  payment  of  his  debts;  there  can 
be  no  propriety  in  the  conclusion  of  a  fraudulent 
purpose,  from  the  mere  fact  of  indebtedness  at  the 
time."  At  present,  however,  it  is  provided  by 
Rtatute.  that  a  voluntary  conveyance,  etc.,  which  is 
upon  consideration  not  deemed  valuable  in  law 
shall  be  void  as  to  creditors  whose  debts  shall  have 
been  contracted  at  the  time  it  was  made,  but  shall 
not,  on  that  account,  merely,  be  void  as  to  creditors 
whose  debts  shall  have  been  contracted  or  as  to 
purchasers  who  shall  have  purchased  after  it  was 
made,  etc.    Va.  Code  1887,  §  2460. 

But  where  there  is  a  fraudulent  intent  on  the 
part  of  the  grantor  in  a  deed  founded  upon  a  val- 
uable consideration,  and  such  intent  is  not  known 
to  the  grantee,  the  latter  is  not  chargeable  with 
want  of  srood  faith,  since  no  rule  is  better  estab- 
lished than  that  both  parties  must  concur  in  the 
fraudulent  intent  to  render  the  deed  absolutely 
void.  Rizey  v.  Dei  trick.  85  Va.  45,  6  S.  E.  Rep.  615; 
Skipwith  V  Cunningham,  8  Leiffh  271;  Norris  v. 
Jones.  93  Va.  183,  24  S.  E.  Rep.  911;  Hazlewood  v. 
Forrer,  94  Va.  708,  27  S.  £.  Rep.  607;  Bishoff  v.  Hart- 
ley, e  W.  Va.  100:  Herring  v.  Wickham,  29  Oratt.  628; 
Bank  v.  Belt  (Va.),  80  S.  E.  Rep.  44^7;  BofiTffess  v. 
Richards,  89  W.  Va.  697.  20  S.  E.  Rep.  599,  45  Am.  St. 
Sep.  938:  Henderson  v.  Hunton.  26  Oratt.  926. 

And.  fif  a  conveyance  is  not  fraudulent  In  its 
inception,  it  cannot  become  so  by  subsequent  mat- 
ters; because  the  statute  requires  that  the  act 
should  be  done  with  the  criminal  intent;  however. 
If  it  be  afterwards  employed  for  a  fraudulent  pur- 
pose, a  court  of  equity  will  interpose  to  prevent 
such  use  of  it.  Harden  v.  Wairner,  22  W.  Va.  856. 
Yet  a  deed  which  is  fraudulent  In  fact,  is  void  in 
Mo,  and  cannot  stand  as  security  for  grantees  who 
have  notice  of  the  fraud.  Llvesay  v.  Beard,  22  W. 
Va.G66L 

W|»  Is  an  IbmI vent.— And  a  person  is  insolvent 
within  the  statutory  meanins:  (W.  Va.  Code  1899,  ch. 
74.12)  when  all  of  his  property  is  not  sufficient  to 
pay  his  debts.  Carr  v.  Summerfield  (W.  Va.  1889), 
a(S.E.  Rep.  804. 

Homestead  Deed.— However,  the  flliuir  of  a  home- 
stead deed,  claimincr  as  exempt,  under  the  home- 
stead law.  store  fixtures  and  certain  merchandise 
in  stock.  Is  not  a  conveyance  or  assiffnmcnt  which 
can  be  attacked  as  in  fraud  of  creditors,  under  Va. 
Code  1887,  I  2460.  as  amended.  Simon  v.  Ellison 
(Va.).  22  S.  E.  Rep.  860. 

Prand  Deteimined  by  Inspection  of  Deed.— When  a 
court  is  called  upon  to  decide  whether  a  deed  is 
fraudulent  upon  its  face,  it  must  decide  the  question 
from  the  inspection  of  the  deed  alone.  And  unless, 
upon  an  inspection  of  the  deed  claimed  to  be  fraud- 
ulent on  its  face,  the  court  sees  that  it  contains 
some  provision  which  clearly  shows  that  the  intent 
of  the  cantor,  in  ezecutin?  the  deed,  was  to  hinder, 
delay,  or  defraud  his  creditors,  the  court  cannot 
hold  the  deed  fraudulent  on  its  face.  Landeman  v. 
Wilson,  29  W.  Va.  702,  2  S.  E.  Rep.  203. 


A  Suit  to  Set  Aside  Conveyances  on  Qroond  of  Praod 
Is  Not  a  ^^Controversy  Conceminff  Land."— A  suit  to 
set  aside  several  deeds  on  the  ground  of  alleged 
fraud  and  to  subject  the  lands  thereby  conveyed 
to  the  debt  of  the  complainants,  is  not  in  the  cate- 
gory of  "controversies  concerning  the  title  or 
boundaries  of  land,*'  within  the  meaning-  of  the 
constitution  of  the  state,  art.  6.  S  &  Fink  v.  Denny, 
76  Va.  668. 

dalas  Protected  against  Praodulent  Transfers.— 
The  Va.  Code  1878,  ch.  114,  S  1.  protects  against  fraud- 
ulent transfers,  all  claims,  debts  and  demands,  in- 
cludinsr  claims  to  damasres  for  breach  of  contract 
to  marry,  for  which  judgment  may,  after  the  exe- 
cution of  the  conveyance,  be  obtained.  Burton  v. 
Mill,  78  Va.  466. 

II.  VOIDTRAN5PBR5. 

A.  ABSOLUTE  TRANSFERS. 

1.  Void  as  to  Creditors  and  Subsbqitent  Pub- 

CHA8BB8  for  VALUE  AND  WITHOUT   NOTICE— FRAUD 

IN  Fact. 

a.  Purc?UL9e». 

id)  Realty. 

In  Qeneral— Praudulent  Intent  Vitiates.— a  volun- 
tary conveyance  will  be  declared  fraudulent  as  to 
subsequent  creditors,  if,  from  the  circumstances 
and  other  evidence,  the  court  Is  convinced  the 
deed  was  made  with  intent  to  defraud  such  cred- 
itors; and  the  conveyance  beiuff  voluntary,  it  is 
immaterial  whether  the  ffrantee  had  notice  of  the 
fraud.  Mayhew  v.  Clark.  S3  W.  Va.  887.  10  S.  E.  Rep. 
785;  Duncan  v.  Custard,  24  W.  Va.  780;  Connoway  v. 
McCann,  80  W.  Va.  200,  S  S.  E.  Rep.  590. 

And  while  it  is  true,  as  held  in  Ltockhard  v. 
Beckley,  10  W.  Va.  88  (1877),  under  the  second  sec- 
tion of  chapter  seventy-four  of  the  Code  of  West 
VirfiTinia,  that  a  voluntary  conveyance,  as  to  subse- 
quent creditors,  Is  not  void  merely  on  the  ground 
that  it  was  voluntary,  and  the  party  Indebted  at  the 
time  it  was  made;  yet  upon  the  question  whether 
it  is  fraudulent  in  fact,  it  Is  proper  to  consider  the 
circumstances  of  its  belnir  voluntary,  and  the 
party  indebted  at  the  time; -and  if  additional  cir- 
cumstances connected  with  these  two  be  sufficient 
to  show  fraud  in  fact,  it  is  void  as  to  subsequent 
creditors. 

When  Intent  Is  to  Avoid  Payment  of  Pines.- Thus, 
if  a  party  enyaffed  in  the  unlawful  retalllufir  of 
ardent  spirits  conveys  away  his  land  with  the  in- 
tent to  prevent  the  state  from  subjectiufir  it  to  the 
payment  of  any  future  fines  for  such  unlawful  re- 
tailinsr.  such  deed  is  fraudulent,  althousrh  the  sales 
in  which  fines  were  subsequently  recovered  had 
not  then  been  made.  State  v.  Burkeholder,  80  W. 
Va.  593,  5  S.  E.  Rep.  439. 

When  Intent  Is  to  Defeat  Recovery  of  Damaires  In 
Tort.— Likewise  it  is  a  settled  doctrine  that  a  deed 
made  with  intent  to  defeat  a  recovery  of  damages 
in  an  action  of  tort,  and  before  trial  and  judfirment, 
is  fraudulent  and  void  to  the  same  extent  as  a  con- 
veyance to  hinder  and  delay  existingr  creditors,  and 
the  Intent  need  not  be  established  by  express 
proof.    Johnson  v.  Warner,  76  Va.  587. 

A  Valuable  and  Adequate  Consideration  Passes,  but 
Intent  Is  Praudulent.— And  althouffh  a  deed  be  made 
for  a  valuable  and  adequate  consideration,  yet  if  the 
intent  of  the  ffrantorbe  dishonest  or  unlawful,  the 
deed  will  be  deemed  fraudulent,  if  the  errantee  had 
notice  of  such  intent.  Harden  v.  Wagner,  22  W.  Va. 
8.57;  Goshorn  v.  Snodfirrass,  17  W.  Va.  717:  Briscoe  v. 
Clarke,  1  Rand.  213;  Llvesay  v.  Beard,  22  W.  Va.  585; 
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Bowyer  v.  Martin,  27  W.  Va.  442;  Bartlett  v.  Cleav- 
entrer,  35  W.  Va.  719,  14  S.  E.  Rep.  278.  Moreover,  If  a 
deed  is  fraudulent  in  fact,  it  matters  not,  whether 
the  grantor  had  much  or  little  property,  when  the 
conveyance  was  made.  Silverman  v.  Greaser,  27 
W.  Va.  650. 

Praud  on  Qruitor's  Part  Alone— ConveyuiGe  without 
Consent  or  Knowledge  of  Qrentee.— in  Roanoke  Nat. 
Bank  v.  Farmers'  Nat.  Bank.  84  Va.  003.  5  S.  E.  Rep. 
682,  a  grantor  conveyed  land  to  a  certain  grantee,  as 
it  appears,  without  his  consent  or  knowledge,  and 
had  the  deed  recorded.  A  creditor  at  large  under 
Va.  Code  1878,  ch.  175.  S  3,  brought  a  suit  to  annul  it 
as  fraudulent.  The  grantor  made  no  appearance. 
After  the  decree  was  entered  and  during  the  same 
term,  the  grantee  filed  his  answer,  denying  t^at  he 
had  ever  claimed  any  title,  under  the  deed.  The 
court  held  the  deed  fraudulent  as  to  grantor's 
creditors,  and  therefore  void. 

Effect  of  Inadeqaecy  of  Consideration  Combined  with 
Sabsequent  Praud.— And.  as  further  held  in  Livesay 
V.  Beard,  22  W.  Va.  585,  if  an  insolvent  debtor  for  an 
inadequate  consideration  conveys  a  valuable  portion 
of  his  real  estate  to  his  children,  and  others,  and  on 
the  same  day  makes  a  conveyance  of  other  property 
to  secure  preferred  creditors,  which  deed  is  fraudu- 
lent on  its  face,  and  four  days  thereafter  makes  a 
similar  deed  conveying  all  the  residue  of  his  prop- 
erty, which  last  deed  is  also  fraudulent  on  its  face, 
these  facts  taken  together  are  strong  evidence  of  a 
fraudulent  intent  in  the  execution  of  the  first  deed. 

Purchasers  Participating  In  Debtor's  Design  to  Avoid 
Payment  of  Debts.— So,  where  the  uncontroverted 
facts  in  the  case  show  that  the  debtor,  for  the  pur- 
pose of  escaping  a  pursuing  creditor,  conveyed  his 
real  estate  to  a  purchaser,  even  for  value,  which 
purchaser  had  knowledge  of  the  creditor's  pursuit 
and  was  aiding  the  debtor  to  escape  the  same,  such 
purchaser  will  be  held  to  have  participated  in  the 
fraudulent  purpose  of  his  grantor,  and  the  convey- 
ance will  be  avoided  as  to  such  creditors.  Gillespie 
V.  Allen,  37  W.  Va.  076,  17  S.  E.  Rep.  184. 

Where  Only  a  Part  of  the  Qrantees  Have  Notice  of 
Fraudulent  Intent— But  where  a  deed  of  several 
grantees  jointly  is  fraudulent  in  fact,  but  it  being 
proven  that  the  grantor  executed  it  with  intent  to 
defraud  his  creditors,  it  will  be  void  only  as  to  such 
grantees  as  had  notice  of  the  fraud,  and  may  stand 
as  security  for  the  consideration  paid  by  such 
grantees  as  had  no  notice  of  such  fraud.  Livesay  v. 
Beard,  22  W.  Va.  585:  McGinnlsv.  Curry,  IS  W.  Va.  20. 

Fraudulent  Scheme  between  Debtor  and  Orantor  to 
Defeat  the  Creditor's  Recovery.— The  case  of  Davis, 
etc.,  Co.  V.  Dunbar,  29  W.  Va.  017,  2  S.  E.  Rep.  91, 
affords  a  striking  example,  illustrating  the  fraud- 
ulent intent  of  the  grantor  in  making  a  convey- 
ance. The  facts  were  that,  a  certain  sewing 
machine  company,  by  its  agent,  made  a  contract 
with  a  person  by  the  name  of  Dunbar,  to  sell 
sewing  machines  for  the  company:  the  father  of 
Dunbar,  the  defendant,  gave  guaranty,  that  the 
son  would  faithfully  pay  all  sums  which  he  might 
owe  under  said  contract,  and  the  father  and  his 
two  sons,  the  defendant  and  another,  represented 
that  the  father  was  solvent  and  owned  94  acres  of 
land.  Three  years  before  this  date,  the  father  had 
made  and  delivered  a  deed  for  this  land  to  these  two 
sons,  but  the  deed  had  never  been  recorded.  After 
the  contract  with  the  machine  company  was  made, 
the  two  sons  and  the  father  agreed  that  the  deed 
should  be  made  for  the  land  to  the  brother  of  the 
defendant,  which  was  done,  and  placed  on  record  | 


the  day  before  the  defendant  entered  upon  his  duties 
under  the  contract.  The  defendant  became  in- 
debted, soon  after,  to  the  company  in  a  larffe  sum  of 
money,  and  then  became  insolvent.  Upon  a  bill 
filed  to  subject  the  94  acres  of  land  to  the  payment 
of  the  debt,  it  was  held,  that  under  the  drcum- 
stances,  the  scheme  was  one  to  defraud  the  plain- 
tiff, and  the  94  acres  of  land  should  be  subjected  to 
the  payment  of  the  debts. 

Fraudulent  Intent  Evidenced  by  Qrantee's  Pnrtid- 
IMtion  and  Notice.— And  where  property  is  conveyed 
for  the  benefit  of  creditors  to  a  trustee,  and  the 
trustee  sells  it  to  the  wife  of  the  debtor,  and  It  is 
afterwards  taken  on  a,Jl.  fa.,  against  the  husband, 
the  question  whether  the  transaction  is  fraudoleDi 
depends  on  the  wife's  good  faith  and  want  of  noUce. 
and  not  on  the  good  faith  of  the  trustee.  Hughes  v. 
Kelly  (Va.  1898),  30  S.  E.  Rep.  387. 

So,  if  it  appears  that  the  wife  actively  participated 
in  the  attempt  to  sustain  a  conveyance  from  her 
husband  to  her.  by  claiming  that  certain  additional 
and  unfounded  indebtedness  was  a  part  of  the  con- 
sideration for  the  property,  the  conveyance  will 
be  treated  as  fraudulent  in  fact,  and  void  m  Mo 
as  to  the  creditors  of  the  husband,  and  will  not  be 
permitted  to  stand  as  security  to  the  wife  for  the 
valid  portion  of  the  consideration  paid  by  her,  a< 
against  such  creditors.  Webb  v.  Ingham.  29  W.  Va, 
889.  1  S.  E.  Rep.  816. 

Homestead  Deed.— See.  in  this  general  connection 
of  transfers  made  with  fraudulent  intent,  the  case 
of  Rose  V.  Sharpless,  83  Gratt.  158,  in  which  it  was 
declared  that,  where  a  "householder  or  the  head 
of  a  family"  executes  a  homestead  deed  ajs  a  pan 
and  in  furtherance  of  a  design  to  hinder,  delay,  and 
defraud  his  creditors  in  the  recovery  of  their  just 
debts,  such  deed  will  be  vitiated  and  invalidated  by 
such  conduct. 

ib)  Personalty. 

Assumed  Ownership  of  Property  by  Consent  of  Real 
Owner— Fraudulent  Intent.— In  Boiling  v.  Harrison,  i 
P.  &  H.  532.  a  resident  of  Virginia,  owned  certain 
slaves  in   Florida,  and  wished    to  bring^  them  to 
Virginia  but  fearing  lest  his  creditors  should  seize 
them  under  execution,  on  their    arrival,  he  per- 
suaded another  to  assume  to  be  the  owner  of  them 
and  conveyed  them,  by  deed,  to  a  trustee  for  the 
benefit  of  his  (true  owner's)  wife  and  children.    This 
was  done,  and  the  increase  were  brought  to  Virginia, 
and  were  kept  in  the  possession  of  the  true  owner 
for  several  years,  and  were  then  carried    by  the 
true  owner,  with  their  family,  beyond  the  limits  of 
the  state.    Certain  judgment  creditors  of  the  trne 
owner  then  sought  to  hold  the  pretended  owner 
liable  in  equity  for  the  value  of  the  negroes.    The 
pretended  owner  never  had  the  title  to  the  neg'roe>, 
nor  possession  or  control  of  them,  but  merely  lent 
himself  to  the  scheme  of  the  true  owner,  as  above 
stated.    The  court  held  the  deed  void :  and  further, 
that  the  mere  representation  in  the  deed  as  to  the 
ownership  of  the  property,  did  not  make  the  pre- 
tended owner  liable  in  equity,  for  the  value  of  the 
property,  as  constructive  trustee  for  the  creditors. 
though  he  would    have  been  so   liable  if  he  had 
acquired  the  possession  or  control  of  the  properly. 
And  If  any  creditor  had  suffered  actual  damaire  by 
the  fraudulent  misrepresentation,  his  remedy  was 
at  law. 

6.  Liens  Given  by  Confegtion  of  Judgment,  or  0(her- 
?x»f«f.— And  in  Crawford  v.  Carper.  4  W.  Va.  M.  a 
debtor,  who  was  insolvent,  confessed  judgment  in 
favor  of  one  of  his  creditors,  giving  the  creditor 
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first  Hen  upon  his  land.  Tlie  debt  thus  attempted 
to  \te  secured,  was  barred  by  the  statute  of  limita- 
tions. The  land  upon  which  the  lien  rested  was  not 
sniDcIent  to  pay  all  of  the  debts  owed.  Upon  these 
facts  the  court  declared  the  judsrment  void,  as 
comin?  within  the  purview  of  the  prohibition, 
affainst  fraud  in  obtainintr  judcrments,  contained 
in  Va.  Code  iseo.  ch.  118,  $  1 :  Va.  Code  1887.  f  2458. 

Bat  in  EUiot  v.  Trahem.  35  W.  Va.  684,  14  S.  E. 
Rep.  238.  a  judgment  was  confessed  by  a  son  to  his 
father  upon  notes  previously  executed  to  him.  The 
court  held  that  the  judgment  was  not  fraudulent 
as  to  debts  ezlstins^  against  the  estate  of  the  intes- 
tate, although  the  son  was  at  the  time  the  judirment 
was  confessed  one  of  the  sureties  of  the  adminis- 
irators  of  the  estate  on  their  official  bond:  and 
several  months  after  the  Judgment  was  confessed  it 
was  ascertained  that  the  administrators  had  com- 
mitted a  considerable  devastavit 

However,  where  a  grantor  for  another's  benefit, 
pats  a  lien  on  his  re:il  estate  for  the  amount  of  a 
fictitious  note  that  would  cover  its  value,  and  then 
refers  his  creditors  to  the  supposed  beneficiary,  as 
a  probable  purchaser  of  their  debts,  and  some  sell 
at  fifty  cents  on  the  dollar,  there  being  a  secret 
agreement  between  the  srrantor  and  supposed  bene- 
ficiary that  the  discounts  should  be  shared  equally 
between  them,  the  deed  creating  the  lien  is  fraudu- 
leot  in  fact  and  void  as  to  the  g^rantor's  creditors. 
Rocker  v.  Moss,  84  Va.  684,  5  S.  £.  Rep.  627. 

1  Transtkbs  Which  ahk  Inoperative  as  to  Csb- 
TAi»  Pebsons  Though  Not  AFfECTBD  with  Fraud 
IS  Pact. 

a.  Tran$/er$  Which  Are  Voluntary,  or  upon  Contider- 
iUion  Not  Deemed  Valuable  in  Law. 

(a)  Coflmon-Uiw  mod  Statutory  Doctrines  as  to  Vol- 
ojitary  Conveyances. 

Common-Law  Doctrine.— Declared  and  enlarged  by 
\%  Eliza,  ch.  5  (substantially  adopted  in  1  R.  C.  S  2, 
ch.  101 :  Va.  Code  1887,  S  2468).  It  seems  to  have  been 
a  well-settled  doctrine  at  common  law  that  a  volun- 
tary conveyance,  which  interfered  with  or  broke 
in  upon  the  rig^hts  of  ezistlne  creditors,  would  not  be 
permitted  to  take  effect  to  the  prejudice  of  other  just 
demands  :  and  this  according  to  many  of  the  cases, 
without  regard  to  the  amount  of  the  debts,  or  the 
extent  of  the  property  settled,  or  the  circumstances 
of  the  party.  Nevertheless,  numerous  cases  are  to 
be  found,  which  in  effect  maintain  the  doctrine, 
that  a  conveyance,  although  voluntary,  may  be 
good,  under  circumstances,  even  as  against  existing 
creditors  :  and  that  the  parties  beinff  indebted  at 
cbe  time  is  but  an  argiiment  of  fraud,  the  question 
still  beinar  in  every  case,  whether  the  conveyance  is 
^  bona  .fide  transaction,  or  a  mere  device  to  delude 
and  defeat  creditors.  The  subject  is  one  involving 
the  inquiry  into  the  relations  which  the  two  great 
classes  of  creditors,  prior  and  subsequent,  occupy 
in  relation  to  a  voluntary  settlement  And  the 
question  Ls,  whether  they  occupy  a  common  ground, 
ho  that  the  conveyance  which  would  be  adjudged 
fraudulent  as  to  the  former,  would  also  he  held 
fraudulent  as  to  the  latter;  or  will  a  discrimination 
be  made,  the  effect  of  which  will  be  to  withdraw 
from  inquiry  In  the  case  of  a  prior  creditor  the 
various  circumstances  attending  the  execution  of 
the  conveyance,  such  as  the  nature  of  the  consid- 
eration, the  value  of  the  property  settled,  compared 
with  that,  if  any,  retained,  the  extent  of  the  indebt- 
ednoss,  etc.;  all  of  which  are  in  the  case  of  the 
Knbsequent  creditor  most  proper  to  be  considered  : 
and  upon  which,  in  order  to  succeed,  he  must  be 


able  to  fix  the  imputation  of  fraud  in  the  absence 
of  direct  and  positive  proof  of  the  intent  ChanceI/- 
liOB  Kent  clearly  recognizes  the  distiuctlon  between 
the  two  classes.  In  the  case  of  the  prior  creditor, 
he  considers  that  any  inquiry  into  the  amount  of 
debts  existing  at  the  time  would  be  embarrassing  if 
not  dangerous;  and  he  regards  it  as  wholly  unneces- 
sary, considerlncr  the  debtor  as  absolutely  disabled 
from  making  any  voluntary  settlement  to  the  prej- 
udice of  any  existing-  debts ;  and  such,  he  says,  is 
the  clear  and  uniform  doctrine  of  the  cases.  See 
Reed  v.  Livintrston,  3  Johns.  Ch.  R.  481,  600.  Judge 
Stobt,  on  the  other  hand,  evidently  considers  him 
as  carrying  the  doctrine  too  far.  He  thinks  that 
mere  indebtedness  would  not  per  se  avoid  a  volun- 
tary conveyance  evein  as  to  subsisting  creditors, 
unless  the  other  circumstances  are  such  as  justly  to 
create  a  presumption  of  fraud.  1  Story's  Eq.  Jur.  JIS 
860-865;  inclusive. 

The  question  has  been  the  subject  of  a  most  ani- 
mated and  elaborate  discussion  between  two  of  the 
former  judges  of  the  supreme  court  of  Virginia.  In 
the  cases  of  Hutchison  v.  Kelly,  1  Rob.  128,  Bank 
of  Alexandria  v.  Patton,  1  Rob.  499,  and  Hunters  v. 
Waite.  8  Gratt  26,  in  which  Juose  Baldwin  opposen 
the  opinion  of  CHANCBiiLoa  Kent,  and  Judge 
Stanard  maintains  the  correctness  of  Chancellor 
KBNT*a  opinion.  But  it  seems  that  both  these  emi- 
nent jurists  agree,  that  in  the  case  of  a  subsequent 
creditor,  a  settlement  cannot  be  impeached  on  the 
mere  ground  of  its  beinr  voluntary.  If  there  be  no 
actual  fraudulent  view  or  intent  at  the  time  it  is 
made.  To  let  in  such  a  creditor  it  must  be  shown 
that  there  was  mala  fides  or  fraud  in  fact  in  the 
transaction.  If  the  grantor,  however,  be  indebted 
at  the  time  he  makes  the  voluntary  conveyance, 
and  due  provision  is  made  of  all  existing  debts,  it  is 
maintained  by  some  courts  that  it  is  clear,  that  all 
just  imputation  of  fraud  in  respect  to  them  is  out 
of  the  question.  The  above  discussion  of  the  prin- 
ciples relating  to  fraudulent  and  voluntary  con- 
veyances, their  effect  upon  the  rights  of  existing- 
and  subsequent  creditors,  at  common  law,  is  taken 
almost  verbatim  from  the  well-considered  opinion 
rendered  by  Judge  Lee  in  Johnston  v.  Zane,  II 
Gratt  552.  See  this  case  also  for  a  valuable  collec- 
tion of  English,  and  other  authorities  supporting- 
propositions  set  forth  in  the  principal  case. 

In  the  light  of  13  Eliz.  ch.  5  (substantially.  Va.  Code 
1887,  S  2458),  which  is  held  to  be  declaratory  of  the 
principles  of  the  common  law,  though  "more  exten- 
sive and  salutary,"  the  question  as  to  the  validity 
of  a  voluntary  conveyance  made  by  a  debtor,  who 
was  perfectly  solvent  and  retained  sufficient  prop- 
erty out  of  which  to  pay  all  existing  debts,  contin- 
ued to  be  controverted  until  the  provision  relating- 
to  "voluntary  gifts,  conveyances,"  etc..  contained 
in  the  revisal  of  the  Code  in  1850  (Va.  Code  1887,  i 
2450),  in  which  the  view  as  held  by  Judge  Stanahd 
(dissenting  opinion  in  Hutchison  v.  Kelly,  I  Rob. 
128)  is  adopted,  namely,  that  any  transfer  of  prop- 
erty upon  a  consideration  not  deemed  valuable  in 
law  (or  upon  consideration  of  marriage)  shall  be 
void  as  to  existing  creditors.  See  W.  Va.  Code  1899, 
ch.  74,  S  2.  For  fuller  discussion  of  the  statutes 
involved,  and  collection  of  cases  on  general  subject. 
see  the  divisions  which  immediately  follow. 

Statutory  Provisions.— Sections  1  and  2,  chapter  7^. 
of  the  West  Virginia  Code  1899,  make  a  clear  dis- 
tinction between  the  rights  of  existing  and  subse- 
quent creditors  as  to  a  voluntary  conveyance;  and 
such  a  conveyance  cannot  be  impeached  by  subse- 
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quent  creditors  on  tbe  mere  trroand  of  its  beiD?  vol- 
untary, and  the  party  making  it,  or  at  whose 
instance  it  was  made,  beingr  indebted  to  some  extent, 
if  there  be  no  actual  fraudulent  view  or  intent  in 
the  party  at  tbe  time.  Lockhard  v.  Beckley,  10  W. 
Va.  88.  See  similar  provisions  of  Va.  CJode  1887,  Sf 
34.%,  3459:  Pratt  v.  Cox,  22  Qratt  830;  Penn  v.  White- 
head. 17  Gratt  528. 

But  a  voluntary  transfer  of  property  to  be  valid 
atralnst  subsequent  creditors  must  be  recorded,  or 
iK).ssession  must  remain  solely  and  6ona^«  with  the 
donee.  Davis  v.  Payne,  4  Rand.  832.  In  this  general 
connection,  see  Bank  of  Alexandria  v.  Patton,  1 
Rob.  499:  Hunters  v.  Walte.  3  Qratt.  26:  Penn  v. 
Whitehead,  17  Gratt.  503;  Huston  v.Cantrll,  11  Lelffh 
187:  Davis  V.Noll,  88  W.  Va.  <»,  17  S.  E.  Rep.  791; 
Wick  V.  Dawson.  48  W.  Va.  48,  24  S.  E.  Rep.  687. 

However*  there  seems  to  be  a  conflict  amonff 
the  decisions  in  West  Virsrinia,  differinc:  amonff 
themselves  as  well  as  from  the  Virginia  decisions, 
relating  to  the  construction  of  similar  sections  In 
the  respective  Codes,  resrardincr  "transfers"  and 
"chargres"  "upon  a  consideration  not  deemed  valua- 
ble in  law."  The  provisions  are  almost  identical  in 
tbeir  wording-,  as  wHl  appear  from  the  followintr  ex- 
tracU:  the  West  Virfirinia  Code,  1899,  ch.  74,  S  2,  is  in 
part  as  follows:  "Every  transfer  or  charffe  ('trans- 
fer' including  every  gift,  sale,  conveyance  and  as- 
jsignment,  and  the  word  'chartre'  including  every 
confessed  judgment,  deed  of  trust,  mortffape  lien 
and  incumbrance),  which  is  not  upon  consideration 
deemed  valuable  in  law,  shall  be  void  as  to  cred- 
itors whose  debts  shall  have  been  contracted  at  the 
time  it  was  made,  but  shall  not  upon  that  account 
merely  be  void  as  to  creditors  whose  debts  shall 
have  been  contracted,  or  as  to  purchasers  who  shall 
have  purchased  after  it  was  made;  and  though 
it  be  declared  to  be  void  as  to  a  prior  creditor  be- 
cause voluntary,  it  shall  not  for  that  cause  be 
decreed  to  be  void  as  to  subsequent  creditors  or  pur- 
chasers." The  Virginia  enactment,  S  24S0,  reads  as 
follows:  "Every  gift,  conveyance,  assignment,  trans- 
fer, or  charge,  which  is  not  upon  consideration 
deemed  valuable  in  law.  or  which  is  upon  consider- 
ation of  marriage  (the  latter  clause  not  appearing 
in  the  West  Virginia  statute.  It  will  be  observed), 
shall  be  void  as  to  creditors  whose  debts  shall  have 
been  contracted  at  the  time  it  was  made,  but  shall 
not,  on  that  account,  merely,  be  void  as  to  creditors 
whose  debts  shall  have  been  contracted,  or  as  to 
purchasers  who  shall  have  purchased  after  it  was 
made:  and  though  it  be  declared  to  be  void  as  to  a 
prior  creditor,  because  voluntary  or  upon  consid- 
eration of  marriage,  it  shall  not,  for  that  cause,  be 
declared  to  be  void  as  to  subsequent  creditors  or 
purchasers." 

Earlier  West  VliYlntft  Doctrine.— In  Greer  v. 
O'Brien,  86  W.  Va.  277  (1802),  15  S.  E.  Rep.  74,  a 
husband  purchased  a  tract  of  land  and  directed  it 
to  be  conveyed  to  his  wife.  It  was  charged  that  the 
husband  was  insolvent  at  the  time  of  this  gift  to  the 
wife,  but  the  answer  denied  the  fact  of  the  in- 
debtedness or  Insolvency.  In  the  discussion  of  the 
case  the  effect  of  the  "amount"  of  the  husband's 
indebtedness  as  to  existing  creditors,  was  held 
immaterial  to  the  decision  as  to  them.  Judge 
Lucas,  In  delivering  the  opinion  of  the  court,  held, 
in  substance,  as  follows:  that  since  tbe  enactment 
of  section  2.  chapter  74.  West  Virginia  Code  1891, 
(S  2,  ch.  74,  W.  Va.  Code  1899)  voluntary  conveyances 
are  void  as  to  prior  creditors,  not  because  they  are 
fraudulent  but  because  they  are  "voluntary,"  and 


because  the  consequent  subordination  of  the  rights 
of  the  donee  to  that  of  all  prior  creditors.  And  in 
the  application  of  this  act  to  voluntary  conveyances 
or  donations,  made  since  its  passasre,  which  are 
confessedly  and  on  their  face  voluntary,  the  act  it- 
self should  be  regarded  as  embraced  in  the  pur- 
view of  such  donation  or  settlement  And  further. 
that  this  section  should  receive  the  plain  comnon 
sense,  remedial  construction,  and  not  be  frittered 
awayhy  resorting  to  refinement,  and  to  the  com- 
plicated and  almost  undeterminable  questions  of 
fact  and  evidence  which  formerly  embarrassed 
the  courts,  but  which  the  act  referred  to  was  in- 
tended to  cut  up  by  the  roots.  By  thus  constru- 
ing such  instruments,  namely,  that  all  existing 
debts  are  recognized  as  liens  upon  the  property 
superior  to  the  donee  in  equity  and  priority,  mncb 
of  the  ancient  learning  about  conclusive  presump- 
tions of  fraud,  and  much  of  the  inquiry  fonnerlj 
required  to  maintain  a  financial  standing  with  ref- 
erence to  his  position  in  life,  and  his  financial 
capacity  to  make  reasonable  advancements,  ongbt 
to  be  regarded  as  cut  up  by  the  roots.  Conse- 
quently the  voluntary  conveyance  to  the  wife  wi»i 
declared  void  as  to  existing  creditors,  though  valid 
as  to  subsequent  creditors  in  the  absence  of  any 
fraudulent  intent  Thus,  according  to  this  decision, 
as  It  seems,  the  statutory  effect  is  to  render  void 
as  to  existing  creditors  a  gift  by  the  debtor,  even 
though  the  debtor  may  retain  ample  funds  out  of 
which  his  existing  creditors  may  be  paid.  See 
Rogers  v.  Verlander,  80  W.  Va.  619,  5  S.  E.  Rep.  947. 
Clarke  v.  King.  84  W.  Va.  681,  13  S.  £.  Rep.  775; 
Kanawha  Val.  Bank  v.  Wilson.  25  W.  Va.  StS. 

Later  West  Virginia  Doctrine.— But  it  would  seem 
that  the  doctrine  as  declared  in  Greer  v.  O'Brien. 
86  W.  Va.  277,  15  S.  £.  Rep.  74,  consequently  the 
construction  of  the  statute,  f  3,  ch.  74.  W.  Va.  Code 
1899,  has  been  inadvertently  overruled  by  the  later 
decision  of  Hume  v.  Condon,  44  W.  Va.  563  (18WI. 
80  S.  E.  Rep.  66.  In  this  latter  case  it  was  held. 
that  the  husband  could  make  a  donation  to  his 
wife  (or  return  her  a  loan  of  money  received, 
augmented  by  profits),  if  he  retain  an  amount  of 
tangible  property  largely  more  than  sufficient  to 
pay  all  his  just  indebtedness.  Judgs  Dkit.  In  de- 
livering the  opinion  of  the  court,  seemingly  adopted 
the  following  language  as  his  own:  "The  ancient 
rule  that  a  voluntary  postnuptial  settlement  can  be 
avoided  If  there  tpcu  some  indebtedne^g  trittino  has 
been  relaxed,  and  the  rule  generally  adopted  in  thU 
country  at  the  present  time  will  uphold  it,  if  It  be 
reasonable,  not  disproportionate  to  the  husband*si 
means,  and  clear  of  any  Intent,  actual  or  con- 
structive, to  defraud  creditors."  Citing  Kehr  v. 
Smith,  ao  Wall.  (U.  S.)  85;  Hunter  v.  Hunter,  10  W. 
Va.  321.  And  further,  "this  rule  is  generally  adopted 
even  where  a  statute  expressly  provides  that  a 
transfer  from  husband  to  wife  In  prejudice  of  the 
rights  of  subsisting  creditors  shall  be  invalid.  A 
husband's  love  and  affection  for  his  wife,  and  a  de- 
sire to  secure  her  support  is  ample  reason  for  a 
gift  to  her.  Still  his  actual  intention  is  a  mere 
question  of  fact;  but  whether  the  gift  is  a  reason- 
able one.  considering  his  circumstances,  seems  to 
be  a  question  of  law.  It  Is  reasonable  if  his  debts 
are  trifling,  or  if  he  retains  enough  to  readily  pay 
them  all;  but  unreasonable  If  his  debts  are  so  great 
as  to  embarrass  him,  or  If  he  Is  Insolvent  or  if  the 
gift  leaves  him  Insolvent  or  if  he  denudes  himself 
of  all  his  property,  or  if  the  property  he  conveys 
is  easily  accessible  to  creditors,  while  that  which 
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he  retains,  tiiouffh  ample  in  amonnt,  is  inaccessible 
to  them."    Cltlnff  14  Am.  &  EncT.  Enc.  Law  568-64. 

Howeyer,  it  is  to  be  observed  that  in  the  decision 
of  this  case,  f  2.  ch.  74,  W.  Va.  Code  of  1891  (W.  Va. 
Code  18B0.  f  8,  ch.  74)  was  not  referred  to  or  discussed, 
nor  was  there  any  reference  direct  or  indirect,  in 
the  majority  opinion,  to  the  case  of  Greer  v.  O'Brien, 
38  W.  Va.  284, 15  S.  E.  Rep.  74.  But  Brankon,  P..  in 
his  dissentinsr  opinion  referred  to  it.  and  declared 
as  follows:  "It  is  contrary  to  the  Code  provisions 
that  every  voluntary  conveyance  is  void  as  to  exist- 
ing creditors,  no  matter  how  pure  in  intent:  no 
matterwhether  the  grantor  had.  or  had  not.  enough 
property  left  to  pay  his  debts;  no  matter  what  his 
debts  amounted  to.  The  amount  of  his  indebted- 
ness, and  the  amount  of  his  property  left  besides 
that  conveyed  were  proper  matters,  before  the 
statute,  for  consideration,  and  are  now,  when  we 
are  seeking  to  set  a  deed  aside  as  to  tubsegueni  cred- 
itor*; but  it  is  utterly  immaterial  and  foreion  to  the 
^ve$tion  of  whether  a  voluntary  conveyance  shall  be  set 
stide  as  to  prior  creditors.  It  seems  to  me  that  the 
decision  in  this  case  reopens  the  door  to  variable 
oral  evidence  and  opinion  as  to  a  man's  pecuniary 
worth,  and  his  indebtedness,  and  his  intent,  which 
the  statute  was  desicrned  to  close,— vexatious  ques- 
tions, which  *ouffht  to  be  regarded  as  cut  up  by  the 
roots.'  to  use  the  apt  and  forcible  expression  of 
Pbesidbnt  Lucas  in  dbtcussing  this  statute  in  Greer 
V.  O'Brien,  86  W.  Va.  884,  15  S.  E.  Rep.  74."  See 
Mayhew  v.  Clark.  83  W.  Va.  387,  10  S.  E.  Rep.  785. 

Vtrslnia  DoctriiM.— In  Chamberlayne  v.  Temple,  2 
Rand.  384  (1824).  it  is  held,  that  a  voluntary  convey- 
ance of  property  to  children,  at  a  time  when  the 
donor  is  largely  indebted,  is  void  against  creditors. 
Bnt  the  creditors  meant  are  defined,  as  those  "who 
arc  thereby  delayed,  hindered,  or  defrauded,"— and 
forther,  that  only  those  can  be  defrauded  who  have 
a  right  to  specifically  charge  the  property,  viz. :  lien 
creditors.  Johnson  v.  Zane,  11  GratL  652.  But  see 
<)oarles  v.  Lacy,  4  Munf.  251;  Bentley  Vf  Harris,  2 
Gratt  367.  When  this  principle  was  declared,  the 
present  statute,  Va.  Code  1887,  I  8460,  had  not  been 
enacted,  providing  that  a  creditor  before  obtaining 
a  jndgment  or  decree  against  his  debtor  may  insti- 
tnte  any  suit  before,  that  he  could  bring  subsequent 
to.  obtalningr  a  judgment  or  decree,  to  avoid  a  trans- 
fer under  SS  2468, 2460.  See  ante,  sub-head.  "Com- 
mon-Law Doctrine." 

There  are  few  decisions  in  Virginia  involving  this 
point  exclusively,  since  the  enactment  of  the  statute 
in  1860  (Va.  Code  1887.  §  2460).  The  tendency  of  the 
cases  seems  to  be  to  give  the  statute  its  plain  and 
evident  meaning.  Furthermore,  no  conflicting  con- 
struction is  observed.  The  law  seems  to  be  as  stated 
by  Mr.  Barton,  in  Barton's  Law  Practice,  p.  860 
(8d  Ed.),  where,  in  the  discussion  of  the  distinction 
made  by  the  sUtutes  (Va.  Code  1887,  fS  2468,  2450) 
between  the  rights  of  prior  and  subsequent  cred- 
itors, when  a  transfer  is  attacked  as  voluntary,  or 
fraudulent,  he  says  that,  "in  respect  to  after-existing 
creditors,  a  fraudulent  deed  differs  from  one  that  is 
merely  void  because  not  upon  a  consideration 
deemed  valuable  in  law,  in  that  the  former  is  void 
as  to  such  creditors,  as  well  as  those  whose  debts 
were  created  after  the  deed  was  made:  while,  as  we 
have  before  stated,  the  latter  is  only  void  as  to 
antecedent  debts,  and  may  be  wholly  sustained  as  to 
those  coming  into  existence  alter  its  date."  Pratt 
T.  Ckjx,  22  Gratt.  330:  Penn  v.  Whitehead,  17  Gratt. 
528;  Taylor  v.  Mallory,  06  Va.  18,  80  S.  E.  Rep.  472. 
See  also,  Broadfoot  v.  Dyer,  3  Munf.  360:  Ruddle  v. 


Ben.  10  Leigh  467;  Flynn  v.  Jackson.  OS  Va.  341,  25  S. 
E.  Rep.  1;  De  Faroes  v.  Ryland,  87  Va,  404,  12  S.  E. 
Rep.  806. 

(6)  Antenuptial  Settlements  In  Consideration  of 
Marriage.— Prior  to  Va.  Code  1887.  sec.  2460,  which 
went  into  effect  May  1,  l688,  rendering  marriage  an 
insufllcient  consideration  to  support  a  gift,  convey- 
ance, etc..  as  against  creditors  of  the  grantor  whose 
debts  had  been  contracted  at  the  time  it  is  made,  it 
was  held,  that  whatever  the  design  of  the  grantor 
might  be.  in  making  a  settlement  on  a  woman  in 
contemplation  and  in  consideration  of  marriage,  it 
was  valid:  unless  her  knowledge  of  his  intended 
fraud  was  clearly  and  satisfactorily  proved.  Clay 
V.  Walter,  79  Va.  92  (1884);  Herring  v.  Wickham,  29 
Gratt  688.  And  the  service  by  creditors  of  the 
grantor,  of  a  written  notice  in  accordance  with  the 
Va.  Code  of  1873,  ch.  168,  sec.  1,  on  the  grantor, 
before  the  marriage,  of  his  fraudulent  design  in 
making  the  settlement,  cannot  affect  her  con- 
structively with  notice  of  such  design;  but  her 
actual  knowledge  of  a  participation  of  that  fraud- 
ulent design  must  have  been  clearly  established  by 
proof,  in  order  to  render  the  deed  of  conveyance 
fraudulent  as  against  creditors  of  the  grantors. 
See  Moore  v.  Butler.  90  Va.  688,  19  S.  E.  Rep.  860. 
And  in  Bumsrardner  v.  Harris,  92  Va.  188  (1895),  28 
S.  E.  Rep.  22d.  it  was  held  that,  marriage  prior  to 
Va.  Code  1887.  $  8460.  constituted  a  valuable  consid- 
eration for  a  settlement  by  a  man  on  his  intended 
wife,  and  after  the  marriage  the  settlement  was 
valid  a^rainst  existing  creditors;  but  where  the 
settlement  was  upon  the  wife  for  her  life,  with 
remainder  over  to  the  sister  of  the  grantor  and  her 
children,  the  remainder  was  without  valuable  con- 
sideration, and  void  as  to  creditors  whose  debts' 
existed  at  the  time  of  the  settlement. 

But  in  Greenhow  v.  Coutts.  4  H.  &  M.  485  (1810). 
upon  a  given  state  of  facts,  the  principle  was  de- 
clared by  the  superior  court  of  chancery  for  the 
Richmond  district,  that  a  marriage  settlement  on  a 
wife  with  whom  the  husband  had  long  lived  In  a 
state  of  fornication,  and  by  whom  he  had  several 
children,  will  be  deemed  not  to  have  been  on  val- 
uable consideration,  but  voluntary  and  fraudulent 
as  to  creditors.  However,  upon  appeal,  the  court 
in  Coutts  V.  Greenhow.  2  Munf.  863,  reversed  this 
decision,  declaring  that  the  wife  and  children  were 
purchasers  for  value,  and  the  deed  was  not  void  as 
to  creditors,  no  fraadulent  intention  being  proved. 

And  an  agreement  made  in  contemplation  of  mar- 
riage, though  void  against  creditors  because  not 
recorded,  is  valid  between  the  parties.  Dabney  v. 
Kennedy,  7  Gratt.  317. 

(c)  Postnuptial  Settlements. 

Validity  at  Common  Law  and  In  Equity— Dower  as 
a  Consideration.  —  Postnuptial  settlements  on  a 
wife  for  value  are  valid  in  equity,  though  void  at 
common  law;  and  relinquishment  of  her  right  of 
dower  is  a  good  consideration  to  the  extent  of  its 
value  as  against  the  husband's  creditors.  Ficklln 
V.  Rixey,  89  Va.  832  (1898),  17  S.  E.  Rep.  Sf&. 

Thus,  in  Strayer  v.  Lon?.  86  Va.  667,  10  S.  E.  Rep. 
574,  it  is  declared  that,  a  relinquishment  of  dower, 
to  the  extent  of  the  other  is  a  sufficient  consldera- 
tlon  for  a  postnuptial  settlement  as  against  the 
husband's  existing  creditors;  and  if  it  is  made 
before  the  relinquishment,  no  distinct  proof  of  the 
agreement  is  required,  and  though  the  settlement 
is  made  fraudulently  as  to  the  husband's  creditors, 
the  fraud  will  not  be  imputed  to  the  wife.  Never- 
theless it  must  be  duly  recorded,  else  it  is  void  as  to 
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the  husband's  creditors,  without  notice,  whose 
claims  accrued  after  its  execution  and  before  its 
admission  to  record.  Glascock  v.  Brandon,  85  W. 
Va.  84, 12  S.  £.  Rep.  1102. 

Validity  Wiien  Voluntary.— Nevertheless,  every 
voluntary  postnuptial  settlement  is  fraudulent  and 
void  as  affainst  creditors,  when  the  settler  is  in- 
debted.   Flynn  v.  Jackson,  93  Va.  341.  26  S.  E.  Rep.  1. 

Presttmptioii  and  Burden  of  Proof.— And  postnup- 
tial settlements  are  presumed  voluntary,  therefore 
void  as  to  existing  creditors,  and  the  burden  of 
proof  is  on  those  claiming  under  them.  Perry  v. 
Ruby,  81  Va.  817:  Flynn  v.  Jackson,  08  Va.  841.  25  S. 
E.  Rep.  1;  Robbins  v.  Armstronsr,  etc.,  84  Va.  810,  6 
S.  E.  Rep.  ISO;  Massey  v.  Yancey,  90  Va.  CaV,  19  S.  E. 
Rep.  184;  De  Faroes  v.  Ryland,  87  Va.  404,  12  S.  E. 
Rep.  805:  Rixey  v.  Deitrlck.  85  Va.  42, 6  S.  E.  Rep.  615: 
Haicher  v.  Crews,  78  Va.  460.  But  a  postnuptial 
settlement  will  be  srood  against  subsequent  cred- 
itors where  there  is  no  fraud,  and  the  settler  is  not 
in  debt  when  he  makes  it  De  Farges  v.  Ryland,  87 
Va-  401,  12  S.  E.  Rep.  805.    See  pott,  "Evidence." 

Failure  to  Record— Effect.— However,  a  postnuptial 
settlement  made  by  a  husband  on  his  wife,  of  per- 
sonal property  derived  from  her  father's  estate, 
but  of  which  he  retains  possession,  not  having  been 
properly  recorded,  is  void  as  against  the  creditors 
of  the  husband.    Lewis  v.  Caperton,  8  Gratt.  148. 

When  Valid  to  Extent  of  Consideration,  Though  Void 
as  to  Creditors.— And  although  a  postnuptial  settle- 
ment may  have  been  made  under  such  circum- 
stances as  to  be  void  as  to  creditors  of  the  husband, 
yet  if  the  wife  relinquish  her  right  in  the  property, 
or  assumes  the  payment  of  debts  of  her  husband, 
so  as  to  make  them  charges  on  her  separate  estate, 
upon  the  faith  of  such  settlement,  it  will  be  held 
good  to  the  extent  of  a  just  compensation  for  the 
interest  which  she  may  have  parted  with,  or  of  the 
debu  which  she  has  assumed  to  pay.  Flynn  v. 
Jackson.  93  Va-  841,  25  S.  E.  Rep.  1.  These  facts, 
however,  are  essential  to  the  validity  of  the  deed. 

Thus  In  Beecher  v.  Wilson,  84  Va.  818,  6  S.  E.  Rep. 
209,  a  husband  who  was  heavily  Indebted  conveyed 
his  land  to  his  wife's  separate  use,  reciting  the 
settlement  to  be  In  conKlderation  of  his  indebted- 
ness to  her  on  account  of  her  money  used  by  him  in 
paying  for  said  land  and  otherwise.  There  was  at 
the  time  of  its  use  no  distinct  promise,  written  or 
parol,  that  the  money  should  be  applied  to  the  de- 
ferred payments  of  the  lands,  which  was  conveyed 
to  himself,  and  afterwards  treated  as  his  own  prop- 
erty, or  that  the  use  of  the  said  money  should  be 
regarded  as  a  debt  from  him  to  her.  The  court 
declared  that  such  postnuptial  settlement  must  be 
annulled  as  fraudulent  as  to  his  creditors. 

(d)  Olfts.— See  monographic  note  on  "Gifts." 

1.   PBB80NALTY. 

In  Oencrai.— By  the  Acts  1858,  to  prevent  fraudulent 
gifts  of  slaves,  though  the  parol  gift  of  slaves  may 
be  given  In  evidence  to  show  the  character  of  the 
possession  held  by  the  donee,  yet  the  gift  Itself  Is 
void.  Thus  if  a  father-in-law  put  slaves  into  the 
possession  of  his  son-in-law  on  loan,  no  length  of 
possession  will  give  the  lendee  title  against  the 
lender,  until  such  possession  has  become  adverse 
by  demand  and  refusal  of  the  possession.  Cross  v. 
Cross,  9  Leigh  245. 

And  a  verbal  gift  of  slaves  to  ^/etne  sole,  to  whose 
husband,  upon  her  subsequent  marriage,  they  were 
delivered,  and  by  him  kept  until  his  death,  four 
years  after  the  marriage.  Is  within  the  statutes  for 


preventing  fraudulent  gifts  of  slaves.    Taylor  r. 
Wallace,  4  Call  92. 

How  a  aift  Is  to  Be  Evidenced.— And  a  gift  of  slaves 
can  only  be  evidenced  by  deed  or  will  duly  proved 
and  recorded,  or  by  possession  passing  from  the 
donor  to  the  donee,  and  remaining  with  him.  or  one 
claiming  under  him  and  the  possession  here  meanL 
is  an  actual,  abiding,  permanent  possession.  If  a 
gift  is  evidenced  in  either  of  these  ways,  it  will 
serve  to  effectually  vest  title  in  the  donee,  certainly 
as  against  the  donor.  Durham  v.  Dnnkly,  6  Rand. 
135. 

Thus,  in  Henry  v.  Graves.  16  Gratt.  S44.  a  husband 
in'the  lifetime  of  his  wife,  made  an  absolute  fflftof 
his  wife's  remainder  in  slaves,  by  deed,  which  wa<t 
recorded  after  her  death,  and  he  survived  both  the 
wife  and  the  life  tenant.  The  gift  was  valid  and 
effectual  against  him,  though  before  possession 
was  obtained  by  the  donees  he  dissented  from  it. 

Effect  of  Reservations  and  Limitations.-  Bat  where 
any  reservation  or  limitation  Is  pretended  to  have 
been  made  of  a  use  or  property,  by  way  of  condi- 
tion, reversion,  remainder  or  otherwise,  in  goods 
and  chattels,  the  possession  whereof  shall  have 
remained  in  another  for  five  years,  the  same,  as  to 
the  creditors  and  purcha.sers  of  the  person  so  re- 
maining in  possession,  is.  under  the  act  to  prevent 
frauds  and  perjuries,  taken  to  be  fraudulent,  and 
the  absolute  property  to  be  with  the  possession, 
nnless  such  reservation  or  limitation  were  declared 
by  will  or  by  deed  in  writing,  proved  and  recorded. 
London  v.  Turner,  11  Leigh  403. 

Thus,  in  Durham  v.  Dunkly.  0  Rand.  186  (1889).  a 
slave  was  given  to  an  infant  child,  hy  deed,  with 
the  reservation  expressed  in  the  deed,  that  the 
donor  was  to  keep  the  slave  and  raise  it  for  the 
donee,  until  she  arrived  at  the  age  of  thirteen.  The 
slave  was  delivered  to  the  donee  on  the  day  of  the 
execution  of  the  deed,  and  on  the  same  day.  taken 
back  by  the  donor.  The  deed  never  was  recorded, 
and  the  donee  never  lived  with  the  donor.  It  was 
held  that  the  gift  was  void  under  the  act  of  assem- 
bly, l  Rev.  Code,  Va.  482,  f  61. 

So  if  a  father  delivers  a  slave  to  his  infant  son 
residing  with  him.  and  calls  upon  persons  present  to 
take  notice  that  he  gives  the  slave  to  the  son,  bat 
says  at  the  same  time,  that  he  claims  an  estate  in 
the  slave  for  his  own  life,  nothing  passes  to  the  son 
by  such  parol  gift.  Anderson  v.  Thompson.  11  Leigh 
489. 

Property  Given  on  Parol  Trust— As  to  Wtiom  VaUd. 
Although,  where  personal  property  is  given  to  one 
upon  a  trust  by  parol  for  another,  the  declaration 
of  trust  by  parol  may  be  valid  as  between  the  donee 
and  the  cestui  Que  trust,  yet  as  between  the  cestui  o*' 
trust  and  the  creditors  of  the  donee  the  case  Isessen 
tially  different    London  v.  Turner.  11  Leigh  408. 

Qifft  from  Parent  to  Child— Unrecorded.— So  a  parol 
gift  of  a  slave  to  a  child,  after  possession  in  the 
donee,  is  void,  as  between  the  donor  and  donee:  and 
if  the  slave  given  be  conveyed  by  deed  (accompanied 
with  possession  in  the  donee)  but  without  being  re- 
corded, it  is  void  as  to  creditors  and  purchasers. 
Shirley  v.  Long,  6  Rand.  764. 

And  in  Shirley  v.  Long,  6  Rand.  761  (18Z7),  it  wa« 
further  declared,  that  if  a  father  gave  a  slave  to 
his  child,  and  the  donor  retained  possession  of  the 
slave,  and  exercised  control  over  it.  the  gift  was  not 
the  less  fraudulent  because  the  child  always  lived 
with  the  father,  and  the  slave  was  alwa>'s  called  the 
child's  in  the  family  and  the  neighborhood. 

So  a  parol  gift  of  a  slave  by  a  father  to  an  infant 
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child  Wring  with  him,  by  a  declaration  that  the 
rift  is  made,  but  there  is  no  delirery  of  possession, 
isDotffood  airainst  a  subsequent  purchaser  of  that 
Rlaye,  althoncrh  such  purchaser  knew  at  the  time  of 
tiis  purchase,  that  the  father  had  so  made  the  gift. 
Hunter  t.  Jones,  6  Rand.  540  (1828). 

Saoie— Marriage  ProvMon.— A  verbal  ffift  of  per- 
sonal property  to  a  daughter  before  marrlacre,  in 
contdderation  thereof,  accompanied  by  delivery  of 
possession,  is  (like  a  promise  in  writing  to  make  such 
a  gift),  valid  and  effectual  against  the  creditors  of 
the  father.  However,  such  verbal  gift  of  property, 
wuuxompanied  by  possession  before  the  marrlafre, 
hni  in  consideration  of  which  the  possession  is  de- 
livered after  the  marriaee,  thoufirh  valid  between 
the  parties  and  privies  to  it,  and  airainst  debts  of 
the  father  afterwards  contracted,  is  voluntary  and 
Toid  airainst  all  pre-existinf?  creditors:  and  this  Is 
true  thous^h  the  property  be  delivered  before  any 
lien  by  execution  is  acquired  by  the  creditors. 
Hayes  v.  Jones.  2  Patt.  &  Heath  S88. 

Thus,  where  a  father  who  is  possessed  of  an  ample 
fortune  sends  certain  of  his  slaves  immediately 
after  the  marriage  of  his  daughter  to  her  husband, 
in  whose  possession  they  remained,  without  inter- 
ruption or  claim,  until  his  death  which  happened 
two  years  and  four  months  afterwards,  it  will  be 
presnmed  (no  proof  of  fraud  appearing),  that  such 
slaves,  beinir  no  more  than  a  reasonable  provision 
for  the  daughter  at  the  time,  were  a  gift  in  consid- 
eration of  the  marriatre:  and  the  right  of  the  rep- 
resentatives of  the  husband  is  grood  against  the 
creditors  of  the  father.  Moore  v.  Dawney,  8  H.  &  M. 
1?7  (1808). 

Likewise,  in  London  v.  Turner,  11  Iieiffh  403,  a 
father,  upon  the  marriag^e  of  his  daughter,  made 
her  a  gift  of  slaves,  and  the  possession  thereof  re- 
mained in  the  dauffh  ter*8  husband  five  years.  While 
the  husband  was  in  possession,  the  father  made  his 
will,  conflrmintr  the  ffift,  and  declaring-  that  the 
same  was  "to  her  in  trust  for  the  sole  and  only  pur- 
pose of  her  immediate  use  and  comfort  in  life,  and 
after  her  decease  the  title  and  fee-simple  interest 
to  be  vested  forever  in  the  children  or  issue  law- 
folly  begotten  of  her  body,  free  from  the  claim, 
control  or  direction  of  any  other  person  whatever." 
Although  this  will  was  made  and  recorded  within 
five  years  from  the  time  of  the  srif t,  yet  the  slaves 
were  held  liable  to  be  taken  in  execution  by  the 
creditors  of  the  husband.  This  case  was  distin- 
guished from  Beasley  v.  Owen.  8  Hen.  &  Munf.  449. 

And  in  Huston  v.  Cantril,  11  Leigh  ISO  (1840),  a 
father,  who  was  indebted  at  the  time  made  a  deed 
of  gift  of  personal  chattels  to  his  infant  daughter, 
which  was  duly  recorded:  subsequent  to  that  time 
the  daughter  married  and  after  the  father's  death, 
a  creditor  filed  a  bill  against  the  daughter  and  her 
husband,  impeaching  the  deed  as  fraudulent,  and 
seeking  to  subject  the  property  to  the  payment  of 
his  demand.  The  court  held  that,  whatever  mi?ht 
have  beer  the  character  of  the  conveyance  In  its 
origin,  it  was  rendered  good  and  valuable  against 
creditors  upon  the  marriagre  of  the  daughter,  who 
thereupon  was  to  be  considered  a  purchaser  by  re- 
lation for  valuable  consideration.  But  see  Va.  Code 
1887.  sec.  M50,  which  declares  that  marriag^e  shall 
not  be  deemed  a  sufficient  consideration  to  support 
a  gift,  conveyance,  etc.,  acrainst existing  creditors. 

Gift  from  Hnstend  to  Wife— Presamptlon.— To  rebut 
the  presumption  of  a  srift  from  a  wife  to  her  hus- 
band, where  with  her  knowledge  and  consent  he 
has  at  different  times  received,  and  she  has  deliv- 


ered to  him,  the  proceeds  of  the  sale  of  her  realty, 
no  receipt  of  written  obligation  beine  f  i  ven  to  repay, 
and  the  same  Is  mlnsrled  with  his  funds,  the  proof 
must  be  clear,  full  and  above  suspicion.  See  Fitz- 
huffh  V.  Anderson,  8  H.  &  M.  289. 

Thus  in  Kanawha  Val.  Bk.  v.  Atkinson,  82  W.  Va. 
203,  9  S.  E.  Rep.  175,  a  husband,  with  the  knowledge 
and  consent  of  his  wife,  at  different  times,  received, 
or  she  delivered  to  him,  the  proceeds  of  the  sale  of 
her  realty ;  he  gave  her  no  note  or  other  written 
obligation  to  repay  it :  and  he  minsrled  it  with  his 
means :  used  it  in  his  business  for  years  ;  kept  no 
written  account  of  such  moneys  (nor  did  she): 
then  became  insolvent,  and  some  eigrht  or  ten  years 
after  his  receipt  of  the  money,  purchased  real  es- 
tate in  the  name  of  his  wife,  and  it  was  alleged  by 
him  and  her  that  it  was  paid  for  with  the  money  so 
received  :  and  several  years  afterwards  he  and  she 
united  in  a  deed  of  trust  to  secure  a  very  considera- 
ble debt  on  said  real  estate,  such  debt  being:  a  loan 
to  the  husband,  and  before  such  purchase  a  Judg- 
ment was  rendered  against  him  for  a  debt.  The  lot 
was  held  liable  to  the  judgment  And  it  was 
further  declared  that.  If,  when  such  purchase  was 
made,  any  claim  which  she  may  have  had  on  him 
for  such  proceeds  of  her  real  estate  was  barred  by 
limitation,  that  circumstances  tended  strongly  to 
repel  the  wife's  claim  to  exempt  the  land  against 
creditors.  See,  in  this  general  connection,  Fones 
V.  Rice,  9  Gratt  bSS;  Miller  v.  Cox,  38  W.  Va.  747,  18  S. 
E.  Rep.  960.    Seepo*^  "Evidence." 

(tf)  Realty.— Under  the  state  of  the  law  existiniir 
previous  to  the  Acts  of  the  Assembly,  Va.  Code  1887, 
abolishing  the  common-law  right  of  the  husband  to 
the  wife's  personalty  in  possession  at  or  during  cov- 
erture, if  property  were  bequeathed  to  a  wife  and 
her  children  Jointly,  the  husband  became  invested 
with  her  interest  it<r«  mariti,  so  that,  as  to  her.  anj' 
conveyance  made  in  consideration  of  the  receipt  of 
such  property  was  voluntary  as  to  her.  But  as  to 
the  children,  the  conveyance  was  based  on  valuable 
consideration,  and  stood  as  security  to  them.  Rixey 
v.  Dei  trick,  85  V  a.  42,  6  S.  E.  Rep.  015. 

And  a  deed  made  by  a  husband  embarrassed  at 
the  time,  by  which  he  conveys  the  proceeds  of  his 
wife's  land  which  had  been  sold,  and  the  note  for 
the  purchase  money  made  to  him,  in  trust  for  him- 
self and  his  wife  for  their  lives  and  the  life  of  the 
survivor,  and  during  his  life  to  be  under  his  control 
and  management,  is  voluntary  and  fraudulent  as 
to  creditors.  Lewis  v.  Caperton,  8  Gratt.  148  ;  Clarke 
V.  Kin?,  34  W.  V  a.  631.  12  S.  E.  Rep.  775. 

But  a  voluntary  transfer  of  property  from  hus- 
band to  wife  is  not,  simply  because  voluntary,  void 
as  to  subsequent  creditors  of  the  husband.  Mc- 
Claugherty  v.  Mortran,  36  W.  Va.  191. 14  S.  E.  Rep.  992. 

Nevertheless,  a  court  ot  equity  will  declare  a  vol- 
untary conveyance  fraudulent  as  to  subsequent 
creditors,  if  from  the  circumstances  and  other  evi- 
dence thb  court  is  conviQced,  that  the  deed  was 
made  with  the  intent  to  defraud  such  creditors. 
The  conveyance  being*  voluntary,  it  is  Immaterial, 
whether  or  not  the  grantee  had  notice  of  such  fraud. 
Duncan  v.  Custard,  34  W.  Va.  730  :  Mayhew  v.  Clark, 
38  W.  Va.  387,  10  S.  E.  Rep.  785. 

Thus,  if  a  man  largely  indebted  at  the  time  vol- 
untarily and  without  consideration  deemed  valua- 
ble in  law,  incumbers  all  of  his  lands  and  invests 
the  proceeds  of  the  incumbrance  debt  in  making 
valuable  improvements  upon  his  wife's  separate 
real  estate,  and  then  becomes  insolvent,  and  the 
incumbrance    remains    unsatisfied,   such    incum- 
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brance  debt  will,  In  a  court  of  eqalty,  be  retrarded 
as  a  fiTtf t  to  tbe  wife,  and  fraudulent  as  to  bis  cred- 
itors, whose  debts  existed  at  tbe  time  tbe  incum- 
brance was  created,  and  tbe  real  estate  of  tbe  wife 
in  ber  possession,  as  well  as  tbe  land  incumbered, 
will  be  held  liable  for  tbe  payment  of  ber  busband, 
wbicb  existed  at  tbe  time  tbe  Incumbrance  was  cre- 
ated.   Kan.  Val.  Bank  v.  Wilson,  25  W.  Va.  242. 

And  if  a  deed  wbicb  is  allesred  to  be  voluntary  and 
fraudulent  forms  apart  of  tbe  plaintiff's  claim  of 
title,  in  an  action  of  ejectment,  it  is  tbe  province  of 
tbe  Jury  to  determine,  under  a  proper  instruction 
from  tbe  court,  wbetber  tbe  deed  is  voluntary  and 
fraudulent  or  not.  Taylor  v.  Mallory,  96  Va.  18,  80 
S.  E.  Rep.  472.  However,  as  elsewbere  stated,  if  tbe 
deed  is  merely  voluntary,  it  is,  nevertheless,  valid 
as  between  tbe  parties,  and  void  only  as  to  ezlstinff 
creditors.  Cbamberlayne  v.  Temple,  2  Rand.  884 
(for  fuller  explanation  of  tbe  principles  expounded 
in  this  case,  see  ante,  "Void  Transfers,"  sub-bead  2) : 
Clarke  v.  King,  34  W.  Va.  681,  12  S.  E.  Rep.  775.  See 
In  support  of  greneral  principles,  Stokes  v.  Oliver, 
76  Va.  72:  Burkbolder  v.  Ludlam,  80  Qratt.  256;  Har- 
vey V.  Steptoe.  17  GratL  289. 

ft.  Fraud  Presumed  from  Inadeowicv  of  Consideration. 

Transfers  from  Hasbaiid  to  Wife.— Transfers  of 
property,  either  directly  or  indirectly,  by  an  insol- 
vent husband  to  his  wife  durinsr  coverture  are 
Justly  resrarded  with  suspicion,  and  unless  it  clearly 
appears,  that  the  consideration  was  paid  from  tbe 
separate  estate  of  the  wife  or  by  some  one  for  her 
out  of  means  not  derived  either  directly  or  remotely 
from  the  busband,  such  transfers  will  be  held  fraud- 
ulent iand  void  as  to  tbe  creditors  of  the  husband. 
Core  V.  Cunning-ham.  27  W.  Va.  206.  See  also,  Davis 
v.  Davis.  25  Gratt.  587. 

Thus,  a  conveyance  of  real  estate,  made  directly 
or  indirectly,  by  a  husband  to  bis  wife,  in  consider- 
ation of  a  valid  debt  due  from  the  husband  to  the 
wife,  is  fraudulent  and  void,  as  to  tbe  existing  cred- 
itors of  the  husband,  wh6n  it  is  shown  that  said  con- 
sideration is  much  less  than  tbe  value  placed  upon 
the  property  by  both  the  husband  and  the  wife,  and 
they  attempt  to  make  out  a  consideration  equal  to 
or  in  excess  of  the  value  of  tbe  property  by  adding 
to  said  valid  debt  other  indebtedness  of  the  bus- 
band  to  the  wife  which  had  no  existence  in  fact. 
Webb  V.  Inffham,  29  W.  Va.  889, 1  S.  E.  Rep.  816. 

Conveyanceby  Wife  to  Husband.— So,  if  a  married 
woman  directly  or  indirectly  convey  her  separate 
real  property  to  her  husband  upon  a  consideration 
not  deemed  valuable  in  law,  this  is  void  as  to  her 
creditors  whose  debts  shall  have  been  contracted 
at  tbe  time  it  was  made,  if  such  credltor.s  had  tbe 
right,  while  the  land  was  hers,  to  subject  it  or  its 
rents  and  profits  to  tbe  payment  of  their  debts;  as 
against  existing  creditors  such  voluntary  convey- 
ance is  conclusively  presumed  to  be  fraudulent  in 
law.    Wick  V.  Dawson,  42  W.  Va.  43,  24  S.  E.  Rep.  587. 

Tranater  from  Father  to  Son.— Likewise,  a  convey- 
ance of  all  his  property  by  a  father,  who  is  greatly 
in  debt  and  apprehensive  of  a  heavy  liability  by  tbe 
decision  of  a  suit  against  bim  for  damages  for 
breach  of  warranty  of  title  to  land  sold  by  him.  to 
his  son,  for  an  improbable  cash  payment,  and  de- 
ferred payments  without  interest,  extending 
Lbrough  a  period  of  fifteen  years,  upon  an  agree- 
ment on  tbe  son's  part  to  provide  maintenance  for 
bis  father  and  mother  during  their  lives,  presents 
A  case,  which,  without  full  examination,  is  indica- 
tive of  fraudulent  intent,  especially  where  the  son, 
who  might  afford  the  necessary  explanation,  if  there 


was  any,  is  not  examined  as  a  witness  In  the  salt  to 
set  aside  the  conveyance  for  fraud.  Click  v.  Green. 
77  Va.  827. 

Conveyance  from  Debtor  to  Creditor.— And  If  an  in- 
solvent grantor  Justly  indebted  to  one  of  bis  cred- 
itors in  a  comparatively  small  amount,  convey  to 
him  all  bis  property,  or  the  greater  portion  thereof, 
in  satisfaction  of  his  debt  for  a  nominal  considera- 
tion, falsely  recited  in  the  deed,  and  claimed  by  the 
grantee  to  have  been  in  hand  paid,  equal  in  value 
to  that  of  the  property  conveyed  but  largely  In  ex- 
cess of  the  debt  actually  due  such  creditor,  and  he 
accepts  tbe  same,  such  deed,  as  to  the  other  cred- 
itors of  the  grantor,  will  be  held  to  be  frandnlent 
and  void :  as  the  necessary  effect  of  such  deed  Is  to 
hinder,  delay  and  defraud  such  other  creditors: 
and  the  grantor  and  grantee  in  such  deed  will  be 
held  to  have  Intended  tbe  necessary  result  of  tbelr 
wrongful  act    Knight  v.  Capito,  28  W.  Va.  689. 

Purchase.— In  Moore  v.  Triplett  (Va.  1896),  S  S.  E. 
Rep.  69,  the  court  held  that  tbe  fact  that  the  con- 
sideration paid  on  property  worth  126.000  was  %iJ8tt 
less  than  that  amount,  does  not  show  such  an  inad- 
equacy of  consideration  as  to  Justify  a  cancellation 
of  the  conveyance,  as  in  fraud  of  the  grantor's 
creditors.    See  also,  Sutherlin  v.  March,  75  Va.  29S. 

c.  When,  and  as  to  Whom  Unrecorded  Transfers  Art 
Void. 

Statutory  ProvUlons.— If ,  before  the  time  limited 
by  law  for  recording  a  deed  has  expired,  a  blU  be 
filed  to  impugn  it  as  fraudulent  the  court  cannot 
afterwards  declare  it  void,  as  against  the  complain- 
ant on  the  grounds  of  its  not  having  been  duly 
recorded.    Gibson  v.  Randolph,  8  Munf.  8ia 

And  by  Va.  Code  1887,  S  2465.  Pollards'  Snpp.  Cbde, 
f  2465,  a  deed  is  void  as  against  creditors,  "until  and 
except  from  the  time  it  is  duly  admitted  to  record.** 
See  Slater  v.  Moore.  86  Va.  96,  9  S.  E.  Rep.  419.  As  to 
the  time  within  which  deeds  must  be  recorded 
after  their  date  of  acknowledgment  In  order  that 
they  may  relate  back  and  be  valid  as  of  the  date  of 
acknowledgment  see  Va.  Code  1887.  S  2497,  and 
amendment.  Acts  1895-6,  p.  285;  Pollards'  Snppt 
Code.  S  2467.  See.  in  this  connection,  Ogg  v.  Ran- 
dolph. 4  H.  &  M.  445. 

Thus,  in  Cocke  v.  Haxall,  2  Rob.  470  (1843),  Judgk 
Allen,  delivering  the  opinion  of  the  court  said, 
"That  it  was  the  intention  of  the  legislature,  in  the 
act  of  1792,  regulating  conveyances,  1  R.  c.,  ch.  90.  pl 
363,  sec.  2 ;  p.  865,  sec.  18 ;  Va.  Code  1849,  ch.  118,  sec  4; 
Va.  Code  1887,  sec.  2464-65,  to  require  a  deed  of  trost 
or  mortgage  of  personal  estate  to  be  recorded  in 
the  general  court  or  in  the  court  of  the  district, 
county  or  cori)oration  in  which  the  grantor  resided. 
Therefore,  where  a  deed  of  trust  of  personalty. 
dated  the  15th  of  July.  1812,  stated  the  grantor  to  be 
of  Henrico  county,  and  the  trustee  and  cestui  tiut  trust 
to  be  of  the  town  of  Petersburg,  and  the  deed  was 
never  recorded  in  Henrico  but  only  in  Petersbnrj. 
and  there  was  no  evidence  to  show  that  either  at 
tbe  date  of  the  deed,  or  of  its  recordation  in  Peters- 
burg, the  grantor  resided  in  that  town,  tbe  deed 
so  recorded  is  void  as  to  the  grantor's  creditors." 
However,    a  voluntary    conveyance    of    personal 
property,  by  a  party  not  indebted  at  tbe  time.  Is 
good  against  subsequent  creditors,  if  tbe  deed  be 
duly  recorded  or  the  possession  remain  solely  6oim 
Me  with  the  donee.    Otherwise  it  is  void   by  tlic 
statute  of  frauds.    Davis  v.  Payne,  4  Rand.  388. 

Marriage  Settlement.— And  in  Thomas  v.  Oaines,  1 
Gratt  347  (1846),  the  court  declared  that  a  deed  of 
marriage  settlement  made  before  tbe   marriaire 
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conyeylafir  the  property  of  tlie  wife,  and  in  whicb 
the  intended  hosband  Joined,  is  fraudulent  and 
Toid  against  subsequent  purchasers  from  the  hus- 
band, without  notice,  unless  duly  recorded.  By 
this  decision  the  case  of  Pierce  y.  Turner,  5  Cranch 
Ifle.  and  the  opinions  of  Judges  Cask,  Coaltkr  and 
Bbooks.  in  Liand  v.  Jeffries,  5  Rand.  211,  were  over- 
ruled. The  facts  in  liand  v.  Jeffries  were  as  fol- 
lows :  A  woman  who  was  about  to  be  married  made 
a  personal  conveyance  of  her  property  to  a  third 
person  with  the  privity  and  approbation  of  her 
intended  husband :  the  marriasre  took  place  a  few 
minutes  after  the  conveyance  and  the  husband  took 
possession  of  the  property  after  the  marriage  :  the 
property  thus  conveyed  was  held  not  to  be  subject 
to  the  husband's  creditors,  as  his  possession  after 
marrlasre  was  not  that  of  his  wife  (she  not  beinsr 
tuijitris),  and  her  short  possession  between  the  time 
of  the  conveyance  and  that  of  the  marriacre,  not 
beinff  sufficient,  or  of  the  nature  to  render  the  deed 
fraudulent 

Contract  for  Sale  of  Land.— So  where  a  contract  in 
writlns^  which  is  executed  for  the  sale  of  land, 
before  Judirments  are  obtained  against  the  vendor, 
and  the  deed  is  executed  in  pursuance  of  such  con- 
tract but  Is  not  recorded  until  after  the  Judirments 
are  duly  docketed,  and  the  contract  is  never 
recorded,  the  contract  and  deed  are  void  as  to  the 
creditors;  and  the  land  so  contracted  to  be  sold, 
and  so  conveyed  is  subject  to  the  satisfaction  of  the 
Jadsments.    Anderson  v.  Naffle,  IS  W.  Va.  98. 

Loaa  of  Chattel.— So  if  no  writinsr  declarlntr  a  loan 
be  recorded,  or  no  demand  be  made  by  the  lender, 
and  pursued  by  course  of  law,  for  more  than  five 
years  after  possession  commenced,  the  loan  is  void 
as  to  the  loanee's  creditors,  whose  rights  cannot  be 
affected  by  the  lender's  subsequent  resumption  of 
possession.  But  the  creditors  meant  are  those 
whose  debts  were  contracted  before  the  resumption 
of  possession,  or  conveyance  of  the  chattels,  by  the 
lender— they  havinsr  given  credit  to  the  loanee  on 
the  apparent  ownership  of  property.  Scott  v.  Jones, 
76Va.23S. 

d.  Efftet  of  SetetUion  of  Po»8etnon  by  Vendor.— It  is 
a  settled  rule  that  an  absolute  deed  of  personal 
property  is  fraudulent  vfr  m  as  to  creditors  of  the 
vendor  when  the  possession  remains  with  the 
vendor.  Alexander  v.  Deneale,  2  Munf.  Ml ;  Clay  tor 
V.  Anthony,  6  Rand.  286 :  Shields  v.  Anderson,  8 
Lelirh729;  Davis  v.  Turner.  4  Gratt  423;  Robertson 
V.  Ewell,  S  Manf.  1;  Williamson  v.  Farley,  Gil.  15; 
Land  V.  Jefhries,  5  Rand.  211.  But  according-  to 
Sydnor  v.  Gee,  4  Leigh  686,  it  seems,  that,  in  the  case 
of  an  absolute  sale  and  delivery  of  chattels,  and  an 
immediate  redelivery  thereof  by  the  vendee  to  the 
vendor,  upon  bailment,  for  a  limited  time,  on  val- 
uable consideration,  both  transactions  being  In  fact 
fair,  such  bailment  of  vendee  to  the  vendor  is  not 
Inconsistent  with  the  sale,  so  as  to  make  the  sale 
fraudulent iMT  te,  within  the  rule  of  Alexander  v. 
Deneale,  2  Hunf.  841. 

Thus,  in  Lewis  v.  Adams,  6  Leirh  820,  a  vendor  for 
full  value  paid  him,  sold  certain  slaves  to  a  vendee 
in  December  1821,  and  the  property  was  delivered  to 
the  vendee;  on  the  same  day,  the  vendee  hired  the 
same  slaves  to  the  vendor  till  January  1823,  and 
took  his  bond  for  the  hire;  in  November,  1822,  the 
vendee,  by  deed  duly  recorded,  conveyed  the  slaves 
to  a  trustee  for  the  use  of  his  daughter,  who  was 
the  vendor's  wife,  and  her  children.  Upon  these 
facts  the  court  declared  that  the  exercise  of  full 
ownership  by  the  vendee,  by  the  execution  of  such 


deed  of  trust,  was  equivalent  to  an  actual  resump- 
tion of  the  possession  at  the  date  of  the  deed, 
consequently,  whether  the  sale  from  the  vendor  to 
vendee  was  originally  accompanied  and  followed 
by  possession  or  not,  it  was  valid  as  against  any 
creditors  of  the  vendor  whose  rights  attached  after 
the  date  of  the  deed  of  trust. 

However,  it  is  not  conclusive  evidence  of  fraud, 
but  is  open  to  explanation.  Land  v.  Jeffries,  6  Rand. 
211. 

Thus,  as  held  in  Benjamin  v.  Madden,  94  Va.  M.  28 
S.  E.  Rep.  802.  the  retention  of  the  possession  of  per- 
sonal property  by  the  vendor  after  an  absolute  sale 
is  prima  facie  fraudulent  against  creditors  of  the 
vendor,  thoutrh  not  as  ag'ainst  a  subsequent 
purchaser  for  value,  without  notice  of  the 
prior  sale,  but  this  presumption  may  be  rebutted 
by  proof.  In  the  case  at  bar  there  was  a  bona  Jtde 
sale  for  value  of  a  stock  of  sroods,  andi  delivery  of 
possession,  and  the  facts  that  the  vendor  did  not 
transfer  his  license  to  the  vendee  before  levy  on 
the  stock;  that  the  name  of  the  vendor  upon  the 
window  shades,  which  had  constituted  his  only  siern 
remained  as  before;  and  that  the  vendor  and  his 
former  clerk  remained  in  the  store  and  sold  ffoods, 
do  not,  in  view  of  other  evidence  in  the  cause, 
establish  a  case  of  fraud  upon  creditors  of  the 
vendor.  Nor,  under  the  admitted  fact,  does  section 
287  of  the  Virginia  Code  apply. 

But  in  Mason  v.  Bond,  9  Leisrh  181.  the  court 
declared  that  while  it  is  a  general  rule,  that  an 
absolute  sale  of  chattels  not  accompanied  and  fol* 
lowed  with  transfer  of  possession  to  the  vendee.  Is 
per  »e  fraudulent  and  void  as  against  creditors  of 
the  vendor;  and  though  there  are  exceptions  to  tbe 
rule,  yet  it  is  no  trround  of  exception,  that  the  i>oh- 
sesslon  at  the  time  of  the  sale  was  in  a  third  person, 
if,  notwithstandincr  such  possession,  the  vendor  had 
a  riffht,  and  it  was  in  his  power,  to  take  the  pos- 
session and  deliver  it  to  the  vendee.  Mason  v.  Bond, 
9  Leiffh  181. 

Nevertheless,  in  the  absence  of  a  fraudulent  in- 
tent it  Is  not  fraudulent  per  te  as  to  creditors,  in 
one,  who  has  assumed  an  indebtedness  of  a  firm, 
in  consideration  of  a  sale  of  specified  merchandise, 
to  allow  such  merchandise  to  remain  in  said  firm's 
possession  to  be  disposed  of  In  the  usual  course  of 
trade.    King  v.  Levy  (Va.  1895),  22  S.  E.  Rep.  492. 

But  a  bill  of  sale  of  chattels,  which  is  absolute  in 
form,  executed  by  a  debtor,— but  which  is  in  fart  a 
mortffatre  to  secure  a  debt  is  fraudulent  and  void, 
as  it  tends  to  deceive  and  injure  others.  Shields  v. 
Anderson,  8  Leifirh  729;  Clark  v.  Hardlman.  2  Leigh 
847. 

And  if  personal  property  is  mortg-agred,  and  is 
afterwards  sold  absolutely  to  the  mortgagee  but 
the  bill  of  sale  is  not  recorded.  It  is  fraudulent  as 
asrainst  .a  subsequent  purchaser.  And  a  court  of 
equity  will  (under  the  particular  circumstances), 
entertain  a  bill  to  recover  the  property  a.s  ag'ainst 
the  fraudulent  vendee  who  has  clandestinely  g-otten 
possession  of  the  property.  Such  fraudulent  vendee, 
cannot  prevent  a  recovery,  by  showing  that  the 
plaintiff  did  not  take  possession  at  the  instant  of  the 
purchase:  because  such  an  omission  as  this  cannot 
make  a  fraudulent  sale  good.  Glasscock  v.  Batton, 
6  Rand.  78. 

So  if  there  is  an  absolute  bill  of  sale  of  slaves,  by 
an  executor,  and  he  is  permitted  to  retain  the  pos- 
session thereof,  it  is  fraudulent  and  void,  as  to  lega- 
tees, as  well  as  creditors  and  purchasers.  Robertson 
V.  Ewell,  S  Munf.  1. 
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But  where  a  purchaser  of  property  leaves  it  in  the 
poHscssion  of  the  orifflnal  owner,  but  the  possession 
thereof  is  taken  by  the  administrator  of  the  pur- 
chaser before  creditors  have  acquired  a  specific 
lien  thereon,  by  judfirment  and  execution,  it  is  not 
liable  to  the  creditors  of  the  orifflnal  owner.  Carr 
V.  Glasscock,  8  Gratt  343  (1846). 

Similarly,  if  there  is  a  sale  of  personal  property 
under  an  execution,  by  a  sheriff,  and  it  is  bona  Jlde, 
thouffh  irregular,  the  sale  is  valid,  even  thouffh  the 
purchaser  leaves  the  property  with  the  debtor  in  the 
execution:  moreover,  the  property  is  not  liable  to 
the  creditors  of  the  debtor  in  execution.  Carr  v. 
Glasscock,  8  Gratt.  343  (1846). 

And  where  an  owner  of  personal  property  has 
bailed  it  out  to  a  third  party,  and  then  fflves  an 
absolute  bill  of  sale  to  a  vendee,  and  the  vendee  at 
the  expiration  of  the  time  for  which  it  is  bailed  out, 
applies  to  the  bailee  to  deliver  the  property  to  him, 
and  the  bailee  tells  him  that  he  may  have  posses- 
sion^ but  he  does  not  take  actual  possession,  but 
leaves  the  property  in  the  hands  of  the  bailee,  the 
bill  of  sale  is  ffood  affainst  the  creditors  of  the 
vendor.    Kroesen  v.  Seevers.  5  Leiffh  472. 

f.  Possession  Retained  by  Donor.— In  Charlton  v. 
Gardner,  11  Leiffh  281,  the  father  In  consideration  of 
natural  love  and  affection,  made  a  deed,  which  was 
duly  recorded,  conveyluff  slaves  and  other  property 
to  three  infant  children,  upon  the  condition  under- 
stood and  reserved,  that  the  slaves  were  to  remain 
in  the  donor's  possession,  durlnff  his  life,  and  If  his 
wife  should  survive  him,  that  she  should  have  the 
use  of  one-third  of  the  slaves  and  thelrlncrea.se, 
durlnff  her  life.  At  the  time  of  executinff  the  deed, 
the  father  was  Indebted  by  two  bonds,  on  which 
Judgments  were  afterwards  obtained,  and  the  exe- 
cutions returned  satisfied.  Subsequent  to  the  deed, 
the  father  became  appearance  bail,  and  a  judgment 
was  obtained  against  him  as  such,  and  the  execu- 
tion thereon  was  levied  upon  the  slaves  so  conveyed, 
which  were  still  In  his  possession  and  they  were 
sold  by  the  sheriff.  After  the  father's  death  an 
action  of  detinue  was  brought  against  the  purchaser 
by  the  widow  and  children  jointly,  and  another  ac- 
tion was  brought  by  the  children  alone:  In  each  of 
which  cases  there  was  a  special  verdict,  finding  the 
facts  as.  above  mentioned.  Upon  these  facts,  the 
court  held,  that  the  action  In  which  the  widow  was 
joined  could  not  be  maintained,  but  that  the  action 
by  the  children  alone  was  well  brought;  and  fur- 
ther, the  facts  found  did  not  constitute  fraud  per  sei 
and  so  far  as  the  fraud  was  a  matter  of  fact,  the 
jury  not  having  found  fraud,  the  court  could  not  as 
a  matter  of  law  Infer  It. 

B.  CONDITIONAL  TRANSFERS. 

1.  Loans. 

LQans,  and  Reservations  of  a  Use  or  Property,  to  Bo 
Recorded.— Where  any  loan  of  goods  or  chattels  Is 
pretended  to  have  been  made  to  any  person  with 
whom,  or  those  claiming  under  him,  possession 
shall  have  remained  five  years  without  demand 
made  and  pursued  by  due  process  of  law  on  the  part 
of  the  pretended  lender,  or  where  any  reservation 
or  limitation  Is  pretended  to  have  been  made  of  a 
use  or  property,  by  way  of  condition,  reversion, 
resoiaitader  or  otherwise.  In  goods  or  chattels,  the 
possession  whereof  shall  have  so  remained  In 
another  as  aforesaid,  the  absolute  property  shall  be 
taken  to  be  with  the  possession,  and  such  loan, 
reservation,  or  limitation  void  as  to  creditors  of 
and  purchasers  from  the  person  so  remaining  In 
liOKsesslon.  unless  such  loan,  reservation,  or  limita- 


tion be  declared  by  will  which,  or  a  copy  of  which 
Is,  by  deed,  or  other  writing,  duly  admitted  to  rec- 
ord within  the  said  five  years  in  the  county  or 
corporation  in  which  said  goods  or  chattels  may  be. 
Va.  Code  1887,  ch.  109,  sec.  2461,  p.  599 :  Taylor  v. 
Beale.  4  Gratt  93 :  Lightfoot  v.  Strother.  9  Leigb 
451. 

However,  proof  of  notice  of  the  loan,  from  the 
lender,  recorded  In  the  court  of  a  county  wbereio 
neither  of  the  parties  live,  is  not  sufficient  U»  do 
away  with  the  effect  of  possesion  in  the  loanee. 
Gay  V.  Moseley,  2  Munf.  543. 

So  a  deed  declaring  a  loan  of  a  slave  from  a  father 
to  his  daughter  during  her  life  (being  admitted  to 
record  on  proof  by  one  witness  onljO.  is  not  good 
against  her  husband's  creditors,  or  purchasers 
from  him,  without  notice  of  such  deed  :  possei»sioa 
of  such  slave  having  remained  with  the  husband 
for  five  years  without  Interruption.    Lacy  v.  Wilson. 

4  Munf.  813  (1814) :  Beasley  v.  Owen,  3  H.  &  M.  448. 
And  In  Garth  v.  Barksdale,  6  Munf.  101.  it  is  held 
that  five  3'ears*  peaceable  and  uninterrupted  ik»- 
session  of  slaves,  under  a  loan  not  evidenced  by 
deed  duly  recorded,  vests  a  title  in  the  loanee. 
which  Inures  In  favor  of  his  creditors,  and  cannot 
be  divested  as  to  them,  by  his  returning  the  Kame 
to  the  lender,  after  the  five  years  have  expired. 
See  also.  Gay  v.  Moseley.  2  Munf.  543.  So,  If  a  debtor 
remains  in  possession  of  slaves  for  five  years,  ander 
a  parol  loan,  they  are  liable  to  satisfy  his  creditorH, 
though  the  possession  is  resumed  by  the  lender 
before  executions  are  levied  upon  them.  Beale  r. 
Dlgges,  6  Gratt  582. 

But  the  creditors  meant  are  those  whose  debt« 
were  contracted  before  the  resumption  of  posses- 
sion, or  conveyance  of  the  chattels  by  the  lender  - 
they  having  given  credit  to  the  loanee  on  the  ap- 
parent ownership  of  the  property.  Scott  v.  Jones. 
76  Va.  233. 

And  where  possession  has  remained  with  the 
loanee  or  with  those  claiming  under  him  for  five 
years,  and  is  then  resumed  by  the  creditor,  the  pos- 
session must  continue  with  the  lender  the  full  period 
of  five  years  from  the  time  it  was  actually  resumed, 
before  the  title  will  be  revested  in  the  lender  a» 
against  a  creditor  of  the  loanee.  Pate  v.  Baker.  8 
Leigh  80.  It  Is  to  be  observed,  however,  that  %  2461. 
Va.  Code  1887,  does  not  apply  to  the  case  of  property 
remaining  In  possession  of  a  debtor  for  more  than 
five  years,  on  hire.  Therefore,  slaves  remaining  in 
possession  of  one  person  on  hire  for  more  than  five 
years,  are  not  subject  to  be  taken  in  execution  for 
his  debts.    McKenzle  v.  Macon,  5  Gratt  379  (1849). 

Yet.  a  loan  of  slaves,  though  not  declared  by  deed 
in  writing  duly  recorded,  and  therefore  void  as  to 
creditors,  the  loanee  having  continued  in  possession 
for  five  years  without  such  demand,  as  would  bar 
their  right,  is  nevertheless  effectual  between  the 
parties  and  their  representatives.  If,  therefore,  the 
loanee  died  in  possession  of  such  slaves,  they  are 
not  to  be  considered  assets  belonging  to  his  estate. 
nor  can  be  recovered  as  such ;  being  liable  to  his 
creditors  so  far  as  their  claims  remain  unsatisfied 
by  their  assets  In  the  hands  of  his  execator  or 
administrator,  but  no  farther.    Boyd  v.  Stainback, 

5  Munf.  305  ;  Scott  v.  Jones,  76  Va.  233. 

Likewise,  If  a  father-in-law  puts  slaves  into  tlie 
possession  of  his  son-in-law  on  loan,  no  leneth  of 
possession  will  give  the  lendee  title  against  the 
lender,  till  such  possession  has  become  adverse  by 
demand  and  refusal  of  the  possession.  Cross  t. 
Cross.  9  Leigh  245. 
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So.  if  a  fatber  sends  a  slave  to  a  son  npon  a  loan. 
bQt  the  affent  who  talces  the  slare  to  the  son,  neff- 
lects  to  inform  him  thitt  the  slave  is  a  loan,  the 
nefflect  of  the  a^ent  does  not  effect  the  risrht  of  the 
father  to  have  the  slave  considered  as  a  loan.  Dick- 
ia.soa  V.  Dickinson,  2  GratL  408(1846). 

When  the  Opention  of  the  Statute  Is  Avoided.— 
Nevertheless,  according  to  the  settled  construction 
of  the  clause  in  the  statute  of  frauds,  Va.  Code  1887, 
S  S4fll.  concerning  loans,  a  resumption  of  possession 
by  the  lender,  or  the  recorded  deed  or  will  ffrantin? 
away  the  property  to  another  within  five  years, 
avoids  the  operation  of  the  statute  and  puts  an  end 
to  the  loan.  Collins  v.  Lofftus,  10  Leigrh  6;  Scott  v. 
Jooes,  76  Va.  ZSi. 

And.  If  the  property  be  sold  before  possession  shall 
have  remained  five  3'ears  with  the  loanee  or  those 
claiming  under  him,  the  loan  Is  not.  under  the  stat- 
ute, taken  to  be  fraudulent  as  to  the  purchaser. 
Lisrhtfoot  V.  Strother,  9  Leiffh  451. 

But  a  demand  of  slaves  by  the  lender,  who  there- 
upon receives,  and  immediately  redelivers  them  to 
the  loanee  to  be  held  on  the  same  terms,  as  before 
such  demand,  receipt,  and  redelivery  bein?  in  pri- 
vate, is  not  safflcient  to  bar  the  rig-hts  of  creditors, 
QDder  the  act  to  prevent  fraud  and  perjuries. 
Boyd  V.  SUinback,  5  Munf .  906  (1817) :  Va.  Code  1887, 

And  it  is  to  be  further  noted  that,  after  a  loan  to  a 
person  with  whom,  or  with  those  claiminsr  under 
him.  possession  has  remained  five  years  and  a  deed 
is  made  by  the  lender,  declaring  the  original  loan 
and  continuing  it;  but  this  deed  is  never  admitted 
to  record,  it  cannot  affect  the  creditor  of  a  person 
In  possession,  and  the  deed  is  not  to  be  received  as 
evidence  asrainst  such  creditor.  Pate  v.  Baker,  8 
UlirhSO. 

1  Duns  or  Trust. 

ff.  In  General. 

Deed  Exacaited  without  Knowledflre  of  Creditors— 
When  Valid.— Though  a  deed  of  trust  be  executed 
vithoQt  the  knowledge  of  the  creditors  secured  by 
It,  ret  if  when  informed  of  its  execution  they  assent 
to  it.  it  is  valid.  (Cochran  v.  Paris,  1 1  Gratt  348.  See 
also.  Dance  v.  Seaman,  11  Gratt  778. 

Deed  5ecareo  Debts  Not  Due— Trustee  Is  Not  Author- 
iKd  to  Take  Possession  of  Trust  Property— Validity.— 
However,  a  deed,  conveylnsr  a  stock  of  goods  and 
merchandise,  and  notes  and  accounts  of  a  merchant 
to  a  trustee  to  secure  the  payment  of  notes  not  then 
dne.  which  provides  that  said  conveyance  shall 
rover  "such  troods  and  merchandise  as  may  be 
added  to  said  stock,  from  time  to  time,  by  the  grantor 
and  brought  into  the  store  in  course  of  business,  or 
to  take  the  place  of  such  sroods  as  may  hereafter  be 
sold."  but  does  not  authorize  the  trustee  to  take 
possession  or  control  of  said  goods  until  the  grantor 
has  made  default  in  the^ayment  of  one  or  more  of 
nid  notes,  and  has  been  refused  to  do  so  by  the 
bolder  or  holders  of  such  note  or  notes,  is  as  asrainst 
the  unsecured  creditors  of  the  grantor  fraudulent 
and  void  on  its  face,  although  it  provides  that  the 
"trustee,  by  himself  or  by  his  affent  or  attorney, 
•^ball  at  once  take  possession**  of  the  notes  and  ac- 
counts transferred  by  such  deed,  and  collect  the 
«»iBe  for  the  benefit  of  the  trust  creditors. 

Vor  \m  such  deed  validated  or  its  character  af- 
fected by  the  fact,  that  subsequent  to  its  execution 
and  on  the  same  day  a  second  trust  deed  is  made 
between  the  same  grantor  and  grantee,  conveying 
the  same  goods  and  merchandise,  to  secure  other 
and  different  etatuis  oue  tnutent,  which  authorizes 


the  trustee  to  take  possession  of  said  g'oods  and 
merchandise  at  once,  "and  manage  and  control  the 
same  for  the  benefit  and  advantage  of  the  parties 
secured  and  indemnified  by  the  deed."  Claflln  v. 
Foley.  22  W.  Va.  434. 
Insolvency  of  the  Trust -Deed  Not  Necessarily  Void. 

—The  fact  that  a  trustee  In  a  trust  deed  is  insol- 
vent and  untrustworthy  will  not,  of  itself,  make 
the  deed  void:  but  in  such  case  the  court  may  ap- 
point a  receiver,  and  administer  the  trust  accord- 
ing to  the  provisions  of  the  deed.  Cohn  v.  Ward,  82 
W.  Va.  84. 0  S.  £.  Rep.  41. 

Deeds  Executed  with  Improper  Motive— Provisions  to 
Hinder,  Delay  and  Defraud  Creditors  Not  Secured.— And 
a  creditor  who  takes  a  conveyance  from  his  debtor, 
to  secure  his  debt,  and  at  the  same  time,  inserts 
provisions  in  the  deed,  to  delay,  hinder,  or  defraud 
other  creditors,  comes  within  the  statute  of  frauds, 
and  the  conveyance  is  void.  Garland  v.  Rives,  4 
Rand.  282. 

So,  likewise.  If  the  srantee  be  privy  to  a  fraudu- 
lent intent  on  the  part  of  the  grantor,  and  takes  a 
deed  to  secure  his  own  debt,  with  provisions  to 
delay,  hinder,  or  defraud  other  creditors,  the  deed 
will  be  void,  although  his  only  motive  was,  to  se- 
cure his  own  debt,  and  the  other  pr6visions  were 
forced  upon  him  by  the  crrantor,  as  the  only  means 
of  haviuff  his  own  debt  secured.  Such  a  grantee 
will  not  be  considered  as  a  bona  JUU  purchaser. 
Garland  v.  Rives.  4  Rand.  282. 

But  a  deed  of  trust  executed  in  part  to  secure 
fraudulent  debts,  and  partly  to  secure  a  bonajtdt 
debt,  the  &ona>trf«  creditor  havinsr  no  notice  of  the 
dishonest  purpose  on  the  part  of  the  ffrantor,  is  a 
valid  security  for  the  bona  Jtde  debL  Billups  v. 
Sears,  6  Gratt.  81. 

So  the  fact  that  the  grantor  in  a  trust  deed  made 
to  secure,  among  other  things,  the  surety  on  a  build- 
inar  contract  of  the  grantor,  performed  the  con- 
tract, after  executing  the  deed,  so  that  no  liability 
remained  on  the  surety,  does  not  show  that  the 
deed  was  executed  with  improper  motives.  Harvey 
V.  Anderson  (Va.).  24  S.  E.  Rep.  914.  See,  in  general 
connection,  Gardner  v.  Johnston,  9  W.  Va.  4(»; 
Spence  v.  Bagwell,  6  Gratt.  444. 

b.  Provisions  Which  Postpone  the  Time  for  Enfordne 
the  Deed—IZfect—ThovLgh  a  deed  is  not  fraudulent 
by  reason  of  a  postponement  of  the  time  of  sale, 
and  the  reserving  the  property  to  the  g^rantor  in 
the  meantime,  yet  where  the  time  of  the  sale  may 
be  postponed  or  hastened  by  the  firrantor,  so  as  to 
enable  him  to  defeat  any  creditor  who  should  at- 
tempt to  subject  the  interest  in  the  property 
reserved  to  the  grantor,  to  the  payment  of  his  debt, 
the  deed  Is  fraudulent.  Quarles  v.  Kerr,  14  Gratt. 
48. 

But  a  trust  deed  conveying  real  and  personal 
property,  includintr  a  stock  of  store  goods,  is  not 
per  se  fraudulent  because  it  postpones  the  sale  of  real 
estate  for  six  months  from  the  date  of  the  deed, 
and  authorizes  the  trustee,  after  taking  an  inven- 
tory of  the  store  foods,  to  take  control  of  them, 
and  sell  the  same  at  private  sale,  if  that  can  be 
done  in  six  months,  and  then  sell  the  residue 
at  public  auction ;  in  either  case  the  sales  to  be  in 
the  best  possible  manner  for  the  Interests  of  the 
creditors  of  the  trrantor.  Cohn  v.  Ward,  32  W.  Va. 
84, 9S.  E.  Rep.  41.  And  a  deed  which  conveys  land  to 
secure  a  bona  fide  debt,  which  is  not  to  be  enforced 
for  two  years,  and  only  then  or  afterwards  upon  a 
notice  of  the  sale  for  one  hundred  and  twenty 
days,  is  valid  against  creditors.    Such  a  deed   is 
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valid  tlioufirh  the  execution  of  tbe  deed  is  postponed 
for  five  years  from  the  date  of  the  conveyance:  and 
the  rents  and  profits  of  the  property  In  the  mean- 
time, are  reserved  to  the  grantor.  Lewis  v.  Caper- 
ton,  8  Gratt.  148.  So  a  deed  of  trust  Which  amontr 
other  things  conveys  growing  crops  of  wheat,  rye 
and  oats,  and  which  is  not  to  be  enforced  for  two 
years  from  its  date,  is  not  necessarily  fraudulent 
as  to  creditors.  Cochran  v.  Paris.  11  Gratt.  84& 
Moreover,  a  deed  which  conveys  without  a  sched- 
ule, household  furniture,  the  various  kinds  of  stock 
on  a  farm,  bacon  and  lard,  to  secure  a  bonaJUUAeht, 
but  not  to  be  enforced  for  eighteen  months  after 
Its  execution,  is  valid  against  creditors,  though  the 
deed  was  made  without  the  knowledge  of  the  cred- 
itor, and  the  grantor  was  indebted  to  Insolvency  at 
the  time  of  the  conveyance.  Lewis  y.  Caperton.  8 
Gratt  14& 

And  a  deed  executed  bona  Jlde  to  secure  a  loan  of 
money,  not  to  be  enforced  for  ten  years,  is  a  valid 
deed  as  against  creditors  of  the  grantor.  Lewis  v. 
Caperton.  8  Gratt  148. 

c.  Deed  Furtdehing  Security  aoaintt  Loatea  and  Lia- 
bilUiea— Potential  Lien.— A  deed  of  trust,  though 
made  solely  to  secure  one  against  any  future  loss 
as  indorser,  cannot  for  that  reason  be  impeached, 
if  made  bonaAde.  Harvey  v.  Anderson  (Va.).  24  S. 
£.  Rep.  914. 

Thus,  in  Alexandria  Savings  Inst  v.  Thomas,  29 
Gratt  483,  by  deed  which  was  duly  recorded  in  Jan- 
uary, 1866,  the  grantor  and  his  wife  conveyed  a 
house  and  lot  in  trust  to  secure  a  certain  beneficiary 
ag'ainst  any  loss  or  damage  which  he  might  sustain 
by  his  acceptance  of  any  drafts  or  bills  which  might 
thereafter  be  drawn  by  the  grantor  upon  the  bene- 
ficiary, which  acceptance  the  beneficiary  had 
agreed  to  make  for  the  accommodation  of  the 
grantor.  The  beneficiary,  accordingly,  from  the 
date  of  the  deed  to  January,  1861,  accepted  the  drafts 
of  the  grantor  to  a  large  amount,  and  the  grantor 
was  indebted  to  him  for  much  more  than  the  house 
and  lot  was  worth.  In  1871,  a  certain  savings  bank, 
being  the  holder  of  three  of  the  notes  of  the  grantor 
in  the  deed  of  trust,  given  on  renewals  of  notes 
which  were  due  before  the  date  of  tbe  deed,  filed  a 
bill  against  the  grantor  as  an  absent  defendant 
to  attach  the  house  and  lot  insisting  that  the  deed 
having  been  given  to  secure  future  advancements, 
was  null  and  void  as  to  the  creditors  of  the  grantor. 
The  court  held  that,  though  the  beneficiary  secured 
in  the  deed  of  trust  was  under  no  liability  for  the 
grantor  when  the  deed  was  executed,  it  was,  never- 
theless, a  valid  security  for  all  of  his  acceptances 
for  the  grantor  given  before  some  other  creditor 
had  acquired  a  lien  on  the  house  and  lot  conveyed 
in  the  deed  of  trust 

Moreover,  a  deed  which  conveys  future  rents  and 
profits  of  property  conveyed  in  other  deeds,  which 
were  reserved  to  the  grantor  in  the  previous 
deeds,  for  the  purpose  of  paying  a  bona  Jlde  Aebu  is 
valid  against  creditors  of  the  grantor.  Lewis  v. 
Caperton.  8  Gratt  148. 

rf.  Heaervatiom  to  the  Vendor.—li  Is  well  settled 
that  conveyances  professedly  to  Indemnify  cred- 
itors, but  expressly  or  impliedly  reserving  to  the 
grantors  ix>wers  inconsistent  and  adequate  to  de- 
feat such  purpose,  are  void  as  to  creditors  and  pur- 
chasers. Wray  v.  Davenport  79  Va.  19  ;  McCormlck 
v.  Atkinson,  78  Va.  8;  Saunders  v.  Waggoner,  82  Va. 
316;  Sheppards  V.  Turplu,  8  Gratt  873;  Lang  v.  Lee, 
3  Rand.  410:  Addlngton  v.  Etberldge,  IS  Gratt  436; 
Perry  v.  Shen.  Val.  Nat  Bank,  27  Gratt  755.   See 


also,  Hughes  v.  Epling.  98  V^  496,  85  S.  £.  Repi  W: 
Norris  v.  Lake,  89  Va.  617,  16  S.  E.  Rep.  683:  Hardes 
V.  Wagner,  22  W.  Va.  3A;  Claflin  v.  Foley.  22  W. 
Va.  441.  See  further,  in  this  connection,  Paul  t. 
Baugh,  86  Va.  9S6,  9  S.  E.  Rep.  329:  Young-  v.  WilU^. 
82  Va.  291:  Kuhn  v.  Mack.  4  W.  Va.  186:  Marks  t. 
Hill,  15  Gratt  40a  So  where  an  insolvent  debtor 
conveys  his  land  even  for  valuable,  thong-h  inade- 
quate consideration,  with  a  secret  reservation,  that 
de  shall  for  the  time  have  use  of  the  land  without 
payment  of  rent  this  fact  is  evident  that  the  con- 
veyance was  made  with  fraudulent  intent  Live&ay 
V.  Beard,  22  W.  Va.  685. 

And  a  deed  of  trust  on  lands  and  personal  property 
with  no  definitely  fixed  period  at  which  a  sale  could 
be  required,  and  which  puts  it  in  the  power  of  ibc 
grantor  by  collusion,  or  otherwise,  to  Indefinicelj 
postpone  a  sale  thereunder,  and  of  the  live  stock 
conveyed  by  the  deed,  and  the  increase  thereof,  and 
all  future  crops  to  be  raised  from  the  g^ronnd  in  tbe 
quiet  enjoyment  of  the  grrantor.  from  which  t> 
support  his  family  and  pay  the  debts  secured 
thereon,  as  he  may  deem  most  advantageous,  is 
fraudulent  on  its  face  and  void.  Such  deed  beiar 
fraudulent  on  its  face  is  void  in  toto  and  cannoi 
stand  as  security  for  the  debts  therein  attempted  x» 
be  secured.    Livesay  v.  Beard.  22  W.  Va.  685. 

Moreover,  a  deed  of  trust  on  a  stock  of  merchan- 
dise which  provides  that  the  grantor  shall  be 
suffered  to  remain  in  the  possession  and  enjoyment 
thereof  until  default  is  made  in  the  payment  of  the 
debt  secured,  and  request  by  the  creditor  to  fore- 
close, and  without  accountability  to  the  trustee  for 
the  proceeds  of  s^le  made  by  the  grantor,  is  fraudu- 
lent per  se.  Hughes  v.  Epling,  98  Va.  424,  25  S.  K.  Rer- 
105. 

Nevertheless,  where  a  deed  of  trust  to  secure 
certain  debts,  conveys  certain  real  estate,  and  the 
grantor  reserves  in  it  to  himself  and  his  family  all 
exemptions  and  property  allowed  by  the  constitution 
of  Virginia,  and  all  laws  passed  in  pursuance 
thereof,  and  in  addition  thereto  all  exempdoni^ 
allowed  under  the  bankrupt  laws,  such  reservation 
is  legal  and  valid,  and  does  not  render  the  deed  void 
on  the  ground  of  any  fraudulent  intent  on  the  part 
of  the  grantor.  Brockenbrourh  v.  Brockenbrough 
31  Gratt  680  (1879). 

Neither  is  a  trust  deed  on  a  stock  of  g-oods  for  the 
security  of  creditors  which  provides  that  the  tru*- 
tees  shall  take  immediate  possession  of  such  good&. 
and  manage  them  for  the  benefit  of  the  trust 
fraudulent  per  te,  and  void  as  to  creditors,  because 
it  contains  a  provision  allowing  the  grantor,  withoni 
the  power  of  sale,  to  replenish  such  stock  of  goodii. 
and  extending  the  trust  to  cover  the  same.  Baer 
Sons  Grocer  Co.  v.  Williams,  43  W.  Va.  323,  27  S.  E- 
Rep.  345. 

So  a  reservation  in  a  deed  to  secure  creditors,  of 
the  right  to  manage  property  therein  conveyed  for 
three  years  before  sale,  the  rents  and  profits  in  the 
meantime  to  belong  to  the  creditors  secured,  is  not 
such  an  unreasonable  restraint  upon  the  power  of 
sale  as  to  constitute  a  fraud  in  itself.  Noyes  v. 
Carter  (Va.),  28  S.  E.  Rep.  1. 

In  Kevan  v.  Branch,  1  Gratt.  274,  the  court  held 
that  a  deed  of  trust  for  the  benefit  of  creditors  wa* 
not  fraudulent  which  conveyed  among  other  thlnr^ 
cattle,  household  and  kitchen  furniture,  and  debtv 
without  specification,  either  in  the  deed,  or  toy 
schedule  accompanying  it;  and  further  provided 
that  the  grantor  should  remain  in  possession  of  the 
I  property,  for  six  months;   and  that   no  creditors 
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Kboald  have  the  benefit  of  tbe  trust,  who  did  not 
release  the  grantor  from  any  further  liability.  In 
three  months.    Phlppen  ▼.  Durham.  8  Gratt  457. 

And  in  Baldwin  v.  Van  Wairener.  S8  W.  Va.  208. 10  S. 
E.  Rep.  716,  where  a  piano  was  delivered  under  an 
acxeement  in  writlntr  purportlnsr  to  rent  the  same 
at$10p«r  month,  the  owner  airreelnff  that  when  $800, 
the  ralue  of  the  piano,  was  paid  in  such  monthly 
payments  or  otherwise,  the  title  to  the  piano  should 
Test  in  the  renter,  the  court  held,  that  such  writing 
showed  a  sale  upon  a  condition  precedent,  and, 
under  the  provisions  of  sec.  8,  ch.  74,  W.  Va.  Code 
1887,  the  reservation  of  the  title,  unless  a  notice 
thereof  is  duly  recorded,  is  void  as  to  the  creditors 
of  the  purchaser. 

However,  where  a  vendor  agrees  to  sell  to  the 
vendee  personal  property  for  a  price  agreed  to  be 
paid  at  any  future  time,  and  delivers  possession,  but 
expressly  retains  title  until  payment,  it  is  a  condi- 
tional sale,  and  though  by  parol  or  by  an  unrecorded 
instrument,  it  is,  nevertheless,  valid  as  against 
vendee's  creditors  or  subsequent  purchasers,  with 
or  without  notice.  This  on  the  ground  that  such 
transaction,  not  being  a  chattel  mortgage,  but  a 
conditional  sale  does  not  come  within  the  scope  of 
the  Va.  Code  of  1878,  ch.  114,  J  5.  McComb  v.  Donald, 
83  Va.  908,  5  S.  E.  Rep.  568  (1876) ;  O.  D.  Steamship  Oo. 
T.  Burkhardt,  81  Gratt  664  (1879).  But  see  Va.  Code 
1887.  i  2403.  which  provides  that  every  sale  or  cou' 
tract  for  the  sale  of  goods  or  chattels,  wherein  the 
title  is  reserved  until  the  same  be  paid  for  in  whole 
or  in  part,  or  the  transfer  of  the  title  is  made  to 
depend  on  any  condition,  and  possession  be  de- 
livered to  the  vendee,  shall  be  void  as  to  creditors 
of,  and  purchasers  for  value  without  notice  from 
said  vendee,  unless  such  sale  or  contract  be  evi- 
denced by  writing  executed  by  the  vendor.  In  which 
the  said  reservation  or  condition  is  expressed,  and 
until  and  except  from  the  time  the  said  writing  is 
duly  admitted  to  record  in  the  county  or  corpora- 
tion in  which  said  goods  or  chattels  may  be,  etc. 

#.  Prorisions  Canferrino  Special  F&wer8  upon  Che 
Trtutee,  and  Providing  for  Hie  Comptneation—  Validity. 
—A  discretionary  power  vested  in  a  trustee  to  run 
and  operate  the  business  for  a  year,  if  he  deem  it 
wise  to  do  so,  having  in  view  the  interest  of  tbe 
creditors  secured,  does  not  render  void  per  »e  a  deed 
of  conveyance  of  a  stock  of  goods.  Nor  is  such  deed 
rendered  void  by  the  further  provision  empowering 
the  trustee  to  replenish  the  stock  by  cash  plirchases 
of  such  articles  as  will  aid  in  keeping  up  the  busi- 
ness, and  dispoMing  of  the  other  stock  to  better 
advantage.  Hurst  v.  Leckie,  97  Va.  560,  84  S.  E.  Rep. 
464.    See  also,  Williams  v.  Lord.  75  Va.  890. 

Thus,  as  held  in  Marks  v.  Hill,  15  Gratt  400,  a  pro- 
vision in  a  deed  of  trust  to  secure  creditors,  that  the 
trustee  may  continue  the  business  and  replenish  the 
stock,  if  intended  merely  as  a  means  of  realizing 
the  trust  fund,  and  with  a  view  to  winding  up  the 
business,  is  not  fraudulent  i?^  »e,  so  as  to  avoid  the 
deed.  And  in  such  a  case  a  provision  in  the  deed 
that  one  ot  the  grantors  shall  attend  to  the  busi- 
ness, he  being  under  the  control  of  the  trustee,  who 
may  at  any  time  on  his  motion,  and  shall  at  the 
request  of  creditors,  sell  the  property  at  auction,  is 
not  fraudulent  per  ««,  so  as  to  avoid  the  deed.  Har- 
den V.  Wagner,  22  W.  Va.  856.  Neither  will  a  pro- 
vision in  a  deed  of  trust  authorizing  the  trustee  to 
sell  the  property  at  private  sales  render  the  deed 
fraudulent  on  its  face.  Landeman  v.  Wilson,  29  W. 
Va.  703.  2  S.  £.  Rep.  208. 

And  a  trust  deed  given  to  secure  a  note  payable 


one  day  after  date  which  conveys  personal  prop- 
erty and  choses  In  action,  is  not  fraudulent  merely 
because  it  provides  that  the  trustee  shall  sell  the 
property  conveyed  on  demand  by  the  eeetuie  que  tru»t 
or  either  of  them.  Harden  v.  Wagner.  22  W.  Va.  866. 
So  a  provision  in  a  deed  of  trust  on  a  stock  of  goods 
to  secure  creditors,  which  authorizes  the  trustee  to 
dispose  of  the  stock  in  due  course  of  trade,  does  not 
render  the  deed  fraudulent  on  its  face,  nor  is  the 
deed  rendered  void  by  a  failure  to  provide  in  express 
terms  for  a  sale  by  the  trustee  on  request  of  the 
creditors  secured.  Taylor  v.  Mahoney,  04  Va.  508.  27 
S.  E.  Rep.  107.  Similarly  a  conveyance  to  a  trustee 
of  a  stock  of  goods  to  secure  creditors,  which  author- 
izes the  trustee  to  sell  In  the  usual  course  of  trade 
for  a  limited  period,  and  to  that  end  to  employ  clerks 
and  salesmen,  is  not  Invalidated  by  the  fact  that  the 
trustee  employs  the  grantor  as  his  chief  salesman 
to  dispose  of  the  stock  of  goods.  Hurst  v.  Leckie,  97 
Va.  660,  84  S.  £.  Rep.  464. 

Moreover,  a  provision  in  a  deed  of  trust  for  10  per 
cent  commissions  for  the  trustee,  though  more 
than  provided  by  statute,  is  not  evidence  of  fraudu- 
lent intent,  tbis  not  being  shown  to  be  excessive  or 
unreasonable  compensation.  Harvey  v.  Anderson 
(Va.).24S.  £.  Rep.  914. 

/.  Special  Pririleoee  Given  to  Certain  Creditors— 
When  Valid.— The  inclusion,  in  a  deed  of  trust  to  se- 
cure certain  creditors,  of  the  balance  due  on  a 
building  contract,  without  regard  to  rights  of  sub- 
contractors, has  little  if  any  weight  on  the  question 
whether  the  deed  was  made  with  fraudulent  intent. 
Harvey  v.  Anderson  (Va.),  24  S.  £.  Rep.  914. 

And  where  a  deed  of  trust  is  made  by  an  Insolvent 
debtor  conveying  his  household  and  kitchen  furni- 
ture to  secure  a  bonajlde  debt  due  from  him  to  hlK 
mother  and  payable  at  six  months,  with  a  pro- 
vision in  the  deed  that  the  creditor  shall  retain 
the  possession,  use  and  enjoyment  of  the  property, 
until  there  is  a  default  in  the  payment  of  the  debt 
at  maturity,  and  the  trustee  be  required  by  the 
debtor  to  sell  the  same,  the  conveyance  is  valid. 
Klee  V.  Reitzenberger,  28  W.  Va.  749. 

But  where  a  deed  of  trust  is  made  about  the  same 
time  by  the  same  debtor,  conveying  the  store  goods 
and  merchandise  in  his  store  to  secure  other  cred- 
itors, with  provisions  of  a  similar  character.  It  is  in- 
valid; and  what  purports  to  be  an  absolute  sale  of 
the  same  goods  made  shortly  afterwards  by  the 
debtor  to  the  principal  creditor  secured  in  the  deed 
of  trust  without  the  consent  of  the  trustee  or  the 
other  creditors,  in  consideration  of  tbe  debts  secured 
in  the  deed,  but  without  any  actual  delivery  of  the 
goods  so  sold,  and  the  seller  afterwards  conducts 
the  store  in  the  name  of  tbe  purchaser,  will  be  held 
to  be  a  part  of  the  same  fraudulent  transaction,  and 
under  tbe  circumstances  both  tbe  trust  deed  and 
the  subsequent  pretended  sale  will  be  held  fraudu- 
lent and  void  as  to  tbe  creditors  of  the  grantor. 
Klee  V.  Reitzenberger,  23  W.  Va.  749. 

C.  CASES  ILLUSTRATING  CIRCUMSTANCES 
UNDER  WHICH  TRANSFERS  HAVE  BEEN  DE- 
CLARED VALID,  THOUGH  ATTACKED  AS 
FRAUDULENT. 

Ssle  of  Land  by  Bxecotion  Debtor.— A  sale  of  a  tract 
of  land,  by  a  debtor  charged  in  execution,  is  not 
necessarily  fraudulent  and  void  as  to  tbe  creditors 
at  whose  suit  be  Is  In  custody,  but  may  be  supported. 
If  made  to  a  bona  Hde  creditor,  for  a  reasonable  con- 
sideration, and  without  any  secret  agreement,  or 
understanding  between  tbe  parties,  that  the  land  Is 
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to  be  bolden  for  the  use  and  benefits  of  such  debtor. 
Bullock  T.  Gordon.  4  Munf.  450. 

Conveyance  by  Wife  immediately  before  Marriage. 
—And  a  conveyance  made  by  a  woman  immediately 
before  her  marriage  is  prima  facie  food,  and  can  be 
impeached  only  by  proof  of  fraud.  Pusey  v.  Gard- 
ner. 21  W.  Va.  480. 

Thus,  in  Prior  v.  Kinney,  6  Munf.  510,  an  asrree- 
mentwas  made  between  two  unmarried  sisters, 
that  the  property  of  the  one  who  should  die  first,  or 
be  married,  should,  in  either  event,  belong  to  the 
other:  in  consideration  of  which  asrreement.  one 
of  them,  by  a  deed  of  gift  executed  two  days  be- 
fore her  marriage,  con  v^eyed  ail  her  slaves  to  her 
sister,  who.  after  the  marriage,  lived  partly  with 
her,  and  partly  with  her  brother;  permitting  the 
husband  (who  was  in  embarrassed  circumstances), 
to  have  the  u.se  of  the  slaves;  except  two,  whom 
the  donee  retained  in  her  own  employment,  and 
principally  to  wait  upon  herself.  This  deed,  though 
admitted  to  record  on  the  oath  of  one  of  the  sub- 
scribing witnesses,  one  swearing  to  the  handwriting 
of  another  who  was  dead,  was  adjudged  not  to  be 
fraudulent  as  to  the  creditors  of  the  husband,  not- 
withstanding a  judgment  for  the  debt  had  been 
rendered  against  him,  and  was  unsatisfied,  when  It 
was  executed,  and  when  the  marriage  was  solem- 
nized. See  Leonard  v.  Smith,  34  W.  Va.  442,  12  S.  E. 
Rep.  479. 

Conveyance  from  Child  to  Parent— So  a  conveyance 
from  a  child  to  its  parent,  whether  with  or  without 
a  valuable  consideration,  is  presumed  to  be  valid  in 
the  absence  of  any  circumstances  of  proof  tending 
to  show  fraud,  misrepresentation  or  undue  influ- 
ence, on  reasonable  ground,  from  which  the  court 
may  presume  that  the  act  was  not  entirely  free 
and  voluntary  on  the  part  of  the  child.  Pusey  v. 
Gardner,  21  W.  Va.  4«). 

Conveyance  by  Insoivent  in  Consideration  of  an 
Antecedent  Debt— Creditor  Knows  of  Insoivency.— 
Moreover,  a  conveyance  in  consideration  of  an  ante- 
cedent debt,  from  an  insolvent  to  his  creditor, 
without  fraudulent  intent  in  the  creditor  though 
the  creditor  know  of  his  debtor's  insolvency,  does 
not  alone  stamp  the  conveyance  as  one  fraud- 
ulent in  fact  and  utterly  void;  but  It  stands  for  the 
benefit  of  all  creditors,  including  the  one  thus  pre- 
ferred.   Herold  v.  Barlow  (W.  Va.),  86  S.  E.  Rep.  8. 

Title  Bond  Oiven  In  Husband's  Name,  bnt  Considera- 
tion Paid  Ontof  Wife's  Separate  Estate.— So  in  Hamil- 
ton V.  Steele,  22  W.  Va.  348,  the  court  declares,  that 
if  a  title  bond  for  land  is  executed  by  a  vendor  of 
the  land  to  a  husband,  and  the  consideration  is  paid 
by  the  husband  as  the  agent  of  his  wife,  directly 
from  the  proceeds  of  the  sale  of  certain  separate 
estate  belonging  to  the  wife,  the  husband  having 
no  estate  or  means  of  his  own,  and  the  circum- 
stances sh6w  that  the  purchase  is  made  for  the 
wife,  and  the  deed  is  subsequently  made  by  the 
vendor  directly  to  the  wife,  such  deed  is  not  fraud- 
ulent as  against  the  creditors  of  the  husband,  and 
the  land  cannot  be  subjected  to  the  payment  of  the 
debts  of  the  husband's  creditors. 

Consideration  Composed  of  a  Promise  to  Pay  Off 
Orantor's  Debts  and  Abandon  a  Suit  for  Divorce.— 
And  in  Casto  v.  Pry,  33  W.  Va.  449,  10  S.  E.  Rep.  799.  a 
worthless  husband,  indebted  to  insolvency,  in  pur- 
suance of  an  agreement  that  his  wife  would  abandon 
her  purpose  to  sue  for  a  divorce,  and  that  she  and 
her  sons  would  pay  certain  specified  debts  of  the 
husband,  which  he  asserted  and  they  believed  were 
all  he  owed,  amounting  to  over  9800.  conveyed  to  a 


third  person,  who  on  the  same  day  conveyed  to  ibr 
wife,  real  estate  worth  from  WOO  to  SBOO.  Tlie  wife 
and  sons  at  the  time  assumed  to  pay,  and  after- 
wards, in  good  faith  and  without  notice  of  any 
f rand,  did  pay  off  said  debu.  Upon  these  facts  the 
court  declared  that,  the  conveyance  was  valid  ax 
against  the  creditors  of  the  husband  whose  debu 
existed  prior  to  and  at  the  time  of  the  coaveyanoe. 
but  of  which  the  wife  had  no  notice. 

Assignment  of  Bond  in  Consideration  of  Matatcaaace 
—Validity  as  to  Existing  Creditors.— Likewise  in  Hisle 
V.  Rudasill,  89  Va.  519, 16  S.  E.  Rep.  073,  two  maiden 
ladies,  the  one  an  invalid  and  the  other  fifty-five 
years  old,  without  means  except  certain  bonds  of 
uncertain  value,  assigned  these  bonds  to  a  certain 
assignee,  in  consideration  that  this  assignee  would 
support  them  during  their  lives.  The  assignee  did 
not  know  certain  prior  creditors  of  theirs,  these 
creditors  taking  no  steps  to  enforce  their  claims 
until  more  than  twenty  years  after  the  assign- 
ment was  made.  Thenceforth  they  both  resided 
with  the  assignee  :  the  invalid  continuing  with  him 
twenty- three  years,  until  her  death,  the  other  still 
continuing.  There  was  no  evidence  that  the  trau*- 
action  was  voluntary  or  fraudulent.  Neither  as- 
signor sought  to  annul  iL  The  court  held  npoo 
these  facts  that  it  was  a  contract  of  hazard  and  the 
bin  of  the  prior  creditor  to  set  it  aside  was  without 
merit. 

Execution  Creditor  Purciiases  the  Debtor's  Piopeitj 
and  Permits  It  to  Remain  in  His  Possessioii.— So  in 
Wilson  V.  Butler,  3  Munf.  559,  a  suit  on  a  bond  wai 
brought  against  the  debtor  in  a  county  in  which  he 
did  not  reside :  he  confessed  judgment  on  the  re- 
turn of  the  writ,  and  furnished  the  sheriff  having 
the  execution,  with  a  list  of  slaves,  and  other  prop- 
erty of  his.  to  be  advertised  for  sale  at  his  boose  : 
the  property  (without  being  seen  by  the  sheriff  until 
the  day  of  the  sale)  was  advertised,  and  sold  to  the 
creditor,  for  a  fair  price,  though  no  other  person 
bid ;  the  creditor  (whose  claim  was  proved  to  be 
just  and  bona  JIde),  being  a  brother  of  the  debtors  , 
wife,  permitted  the  property  to  remain  in  the  debt- 
or's possession,  and  within  five  years  afterwards. 
conveyed  the  same.  In  trust,  for  the  use  of  tlie  wife 
and  children  of  the  debtor,  by  a  deed  recorded  in  a 
different  county  from  that  in  which  the  propertr 
was.  The  court  held  that  none  of  these  circum- 
stances were  considered  unfair ;  and  the  deed  was 
adjudged  to  be  good  against  others  creditors. 

Land  Conveyed  in  Consideration  of  Stock— Effect  as 
to  Creditors.— And  in  Baker  v.  Naglee.  82  Va.  87tt.  I  S. 
E.  Rep.  191,  a  grantor  conveyed  land,  in  exchange 
for  stock,  to  an  Incorporated  company,  whicb  con- 
ve3'ed  it  to  secure  bonds  Issued  by  it  The  grantor's 
creditor  subsequently  filed  a  bill,  alleging  tbat  the 
grantor  and  the  company  were  one  and  the  same, 
and  that  the  conveyance  was  a  contrivanco  u» 
hinder,  delay  and  defraud  his  creditors  ;  and  prayed 
that  the  conveyance  be  annulled  and  the  issue  and 
sale  of  the  bonds  be  enjoined.  The  court  beld  the 
conveyance  valid,  the  stock  a  valuable  considera- 
tion, and  that  there  was  no  proof  of  fraud  in  the 
transaction. 

Purchase  under  Deed  of  Assignment,  by  Mother  and 
Aunt  of  Assignor— Subaequent  Sale  to  Wives  of  Aasff- 
ors— Business  Managed  by  Husbands.— In  C^Uett  v. 
Alsop  (Va.  1901.)  7  Va.  Law  Reg.  825^  a  purchaser 
at  a  sale  by  the  trustee  under  a  deed  of  assign- 
ment made  by  a  firm,  was  the  motlier  of  one  of 
the  partners  and  aunt  of  the  other.  She  par- 
ch ased  the  stock  of  goods  for  $1,600,  to  be  credited 
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on  her  debt  of  $3,000,  preferred  In  and  secured 
b3'  tbe  assig-nmcDt.  She  continued  business  in  the 
name  of  tbe  firm  as  her  acrent.  Subsequently  she 
sold  tbe  stock  to  the  wives  of  the  partners  on 
tbeir  agreement  to  pay  her  the  balance  due  from 
tbe  firm.  This  acrreement  was  reduced  to  wrltinsr  a 
year  later.  On  payment  of  such  balance,  she  f  elin- 
qnisbed  to  the  wives  all  claim  to  the  stock  of  ffoods. 
and  tbey  contioued  the  business  under  the  manasre- 
ment  of  tbeir  husbands,  but  in  their  own  names. 
Tbe  wives  had  no  experience  in  business,  nor 
separate  estates,  when  they  contracted  to  purchase 
the  goods.  The  Va.  Code  of  1887,  $  2287.  allows  a 
married  woman  to  carry  on  business  on  her  own 
account  and  S  2285  provides  that  her  own  separate 
esute  shall  not  be  subject  to  the  use  or  control  of 
her  bosband.  or  for  his  debts  or  liabilities.  The 
court  held,  that  no  fraud  was  shown  sufficient  to 
sabjeci  the  profits  of  the  business  and  property 
parcbased  therewith  to  the  claims  of  the  creditors. 

liL  RiaifTS  AND  UABILITIBS. 

A.  IMMEDIATE  PARTIES. 

I.  Vbhdor  and  Vendee. 

a.  In  General.— A  deed,  though  fraudulent  and  void 
as  to  creditors,  is  nevertheless  valid  and  binding 
between  the  parties  to  the  fraud,  which  brought  it 
into  existence.  Core  v.  Cunningham,  27  W.  Va.  207; 
Thomas  V.  Soper,  5  Munf.  28;  Alexander  v.  Deneale, 
SManf.  Ml;  Gay  v.  Moseley,  2  Munf.  548;  Robertson 
T.  Ewell,  8  Munf.  I.  And  in  Par.  Bank  v.  Corder.  S3 
W.  Va.  233,  9  S.  E.  Rep.  220.  it  is  held  to  be  error  for 
the  court  to  set  it  aside  in  toto.  Linsey  v.  McGannon. 
«W.  Va- 154;  Thomburg  v.  Bowen,  37  W.  Va.  688,  16 
S.  E.  Rep.  82& 

Bnt  a  party  who.  to  hinder  and  delay  his  creditors, 
frandulently  conveys  his  property  to  another,  can- 
not, except  under  peculiar  circumstances,  maintain 
a  bill  to  rescind  the  contract  The  grantor  and 
rrantee  being  generally  in  pari  delicto^  neither  is 
entitled  to  come  into  equity.  James  v.  Bird.  8  Leigh 
5ia 

And  where  a  suit  has  been  brought  to  set  aside  a 
deed  as  fraudulent  and  subject  the  land  to  the  pay- 
ment of  a  Judgment,  which  with  interest  is  less  than 
•iOQ.  but  the  land  is  worth  $150,  the  judgment  debtor, 
and  grantor,  is  not  entitled  to  appeal  from  a  decree 
declaring  the  deed  fraudulent  but  the  grantee, 
whose  land  is  subjected,  the  value  thereof  being 
more  than  $100,  is  entitled  to  an  appeal.  Parker  v. 
ValenUne.  27  W.  Va.  Cn. 

And  where  a  suit  has  been  brought  to  subject 
land  to  the  payment  of  a  lien,  and  to  set  aside  a 
fraadulent  conveyance,  and  the  report  of  the  sale 
has  been  made,  and  it  is  found  that  there  will  uot 
be  sufficient  m«ney  produced  by  the  sale  to  pay  the 
Uen.  expense  of  sale  and  costs,  there  should  be  ren- 
dered a  personal  decree  against  all  the  fraudulent 
crantors  and  grantees,  for  whatever  costs  remain 
after  providing  for  the  payment  of  the  liens  and 
expenses  of  the  sale.    Hlnt(tn  v.  Ellis,  27  W.  Va.  422. 

And  it  hi  well  to  observe  in  this  connection,  that 
where  property  is  incumbent  to  its  full  value  by  rea- 
wmof  prior  liens  thereon,  an  insolvent  debtor  may 
convey  it  tn  satisfaction  of  such  prior  liens,  with- 
out rendering  it  subject  to  the  provisions  of  section 
%  cb.  74,  W.  Va.  Code  1801 :  for  such  conveyance  is 
not  to  the  exclusion  or  prejudice  of  other  creditors, 
bat  only  amounts  to  the  surrender  of  a  valueless 
equity  of  redemption.  John.son  v.  Riley.  41  W.  Va. 
I40.23&E.  Rep.  fll«. 

b.  FtfiMtor.— Until  there  is  a  legal  lien  by  judgment 


or  execution  fixed  upon  the  debtor's  property,  he 
may.  though  Insolvent  or  in  failing  circumstances, 
convey  or  transfer  his  estate  in  trust;  and  if  it  be 
done  in  good  faith,  he  may  thereby  prefer  one 
creditor  to  another  without  committing  fraud, 
within  the  statute,  upon  the  creditors  who  are 
delayed  or  hindered  by  such  conveyance.  Nor  Is  it 
an  objection  that  the  conveyance  defeats  another 
creditors  of  their  legal  remedies,  though  they  be  a 
majority  in  number  and  value.    Harden  v.  Wagner. 

22  W.  Va.  356. 
Claim  of  Homestead— Deed  Annulled  and  Set  Aside.— 

And  where  there  is  a  fraudulent  conveyance  of 
property,  which  is  subsequently  annulled  at  the 
suit  of  a  creditor,  the  grantor  is  not  estopped  as 
against  such  creditor  to  assert  his  right  of  home- 
stead in  the  premises.  Wray  v.  Davenport  79  Va. 
19;  Marshall  v.  Sears.  79  Va.  49;  Hatcher  v.  Crews. 
83  Va.  871,  6  S.  E.  Rep.  221;  Wilkinson  v.  Merrill,  87 
Va.  513, 12  S.  E.  Rep.  1015;  1  Min.  Inst  (4th  Ed.)  9\0-9U. 
See  also,  Mahoney  v.  James,  94  Va.  180,  26  S.  E.  Rep. 
884;  Shipe  v.  Repass,  28  Gratt  716:  Russell  v.  Ran- 
dolph, 26  Gratt  706:  Boynton  v.  McNeal,  31  Gratt 
456;  Calhoun  v.  Williams,  82  Gratt  18;  Oppenheim  v. 
Myers  (Va.  1901).  7  Va.  Law  Reg.  260. 

In  this  latter  case  it  was  held,  that  where  a  bill  Is 
filed  to  set  aside  as  fraudulent  a  deed  made  by  a 
married  woman,  her  husband  having  died  leaving 
infant  children  dependent  on  their  mother  for  a 
support;  and  the  deed  is  set  aside  as  fraudulent 
and  the  widow  claims  the  homestead,  that  the  right 
of  the  widow  to  claim  the  homestead  Is  superior  to 
the  lien  given  creditors  by  $  2460,  Va.  Code  1887, 
relative  to  setting  aside  fraudulent  conveyances. 

on  filing  their  bill. 
Sale  induced  by  Fraud -Vendor's  RIflrhts.— It  may  be 

observed  in  this  connection  that  the  doctrine  is  now 
well  established,  that  if  the  owner  is  fraudulently 
induced  to  sell  his  goods  (fraud  in  the  inducement  as 
distinguished  from  fraud  in  egse  contractus),  yet  the 
sale  passes  the  title,  and  that  the  vendor,  on  discov- 
ering the  fraud,  may  disavow  the  sale  and  reclaim 
the  goods,  provided  they  have  not  passed  into  the 
hands  of  a  bona  tUU  purchaser.  Oberdorf  er  v.  Meyer. 
88  Va.  384.  13  S.  E.  Rep.  756. 

Fraudulent  Vendor's  Liability  to  a  Bona  Fide  Pur- 
ciiasor.- And  in  W^hitehorn  v.  Hines.  1  Munf.  557,  the 
court  declares  that  a  bona  fids  purchaser,  without 
notice  of  fraud,  having  received  a  deed  from  two 
persons  (one  of  whom  fraudulently  induced  the 
other  to  join  therein),  is  not  responsible  in  equity; 
but  the  loss  ought  to  fall  on  the  fraudulent  vendor. 

c.  Married  Women  as  Vendors.-Where  it  is  clearly 
shown  that  a  married  woman  holds  a  bona  Jlde  debt 
against  her  husband,  she  is  entitled  to  the  same 
legal  rights  as  any  other  creditor,  except  as  to 
remedy.  Righter  v.  Riley.  42  W-  Va.  633,  26  S.  E.  Rep. 
867.  And  in  the  absence  of  fraud,  a  settlement  upon 
a  wife  by  her  husband,  will  not  be  disturbed  unless 
it  manifestly  appears  to  be  grossly  excessive.  Bur- 
well  V.  Lumsden,  24  Gratt  443;  Payne  v.  Hutcheson, 
32  Gratt  812;  Kanawha  Val.  Bk.  v.  Wilson,  25  W.  Va. 
242.  So  improvements  afterwards  put  upon  the  prop- 
erty by  the  husband  or  father  cannot  be  subjected 
by  creditors  to  the  payment  of  their  debts,  unless 
such  improvements  were  put  upon  the  property  with 
intent  to  hinder,  delay  or  defraud  the  creditors  of 
the  husband  or  father.  Lockhard  v.  Beckley.  10  W. 
Va.  87. 

See.  in  this  connection.  Hall  v.  Hyer  (W.  Va.  1900), 
37  S.  E.  Rep.  594,  in  which  case  a  solvent  husband 
put  Improvements  on  his  wife's  separate  property 
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to  the  amoant  of  $1,100;  afterwards,  sbe  as  surety, 
joined  In  a  deed  of  trust  on  the  property  to  secure  his 
individual  indebtedness  to  an  amount  in  excess  of 
$1,100.  It  was  held  that,  former  creditors  of  the  hus- 
band could  not  attack  such  property  because  of  the 
gift  of  the  improvements  by  the  husband  to  the  wife, 
so  lonfT  as  such  trust  debt  remained  unpaid  by  the 
husband,  and  the  wife  was  liable  for  the  same,  as 
such  trust  debt  unpaid  was  equivalent  to  revocation 
of  the  debt. 

As  a  consideration  to  support  such  settlement, 
dower  to  the  extent  of  its  value,  or  the  wife's  equity 
in  property,  is  deemed  a  valuable  consideration. 
Walden  v.  Walden,  886ratt.88:  Burwellv.Liumsden. 
24  GratL  443.    It  is  further  held  that,  the  participa- 
tion of  the  wife  in  the  fraud  of  the  husband  will 
not   impair   her  risrhts,  where  she  has  griven  an 
equivalent  for  the  property    out   of    her    dower. 
Blanton  v.  Taylor.  Gilmer  200.    And  formerly,  it  was 
settled  principle  of  law,  as  declared  in  Clay  v.  Wal- 
ter &  Co..  79  V a.  92.  that  whatever  the  design  of  the 
grrantor.  a  settlement  on  a  woman  in  contemplation 
and  in  consideration  of  marriage,  was  valid,  unless 
her  knowledge  of  his  intended  fraud  was  clearly 
and  satisfactorily  proved;  and  It  was  held  that  serv- 
ice by  creditors  of  the  grantor,  of  written  notice 
on  the  grantee  before  the  marrlasre,  of  the  grantor's 
fraudulent  design  in  maklnsr  the  settlement,  could 
not  affect  her  constructively  with  notice  of  sucti 
design,  bat  her  actual  knowledge  of  and  participa- 
tion in  the  fraudulent  design  must  be  clearly  estab- 
lished by  proof.    If  valid,  the  wife  was  deemed  a 
purchaser  for  value  of  the  property  settled  on  her. 
in  consideration  of  the  marriage,  and  was  entitled 
to  hold  it  ag-alnst  all  the  world.    Herring  v.  Wick- 
ham,  29  Gratt  628.    See  also,  Moore  v.  Butler.  90  Va. 
688, 19  S.  E.  Rep.  860;  Triplett  v.  Romine,  83 Gratt.  651 ; 
Coutts  V.  Greenhow,  2  Munf.  868;  Eppes  v.  Randolph. 
2  Call  125;  Shobe  v.  Carr,  8  Munf.  10;  Huston  v.  Can- 
tril,  11  Leifh  186;  Benfley  v.  Harris.  2  Gratt.  367; 
Welles  V.  Cole.  6  Gratt  645;  Fones  v.  Rice,  9  Gratt. 
568;  1  Min.  InsL   (4th  Ed.)  319;  6  Am.  &  Euff.  Enc. 
Law  (2d  Ed.)  724.    But  see  Va.  Code  1887,  sec.  2450, 
where  it  is  provided  that  as  asrainst  creditors  whose 
debts  were  contracted  at  the  time  the  conveyance 
or  settlement  was  made,  marriag'e  shall  no  longer 
be  a  valid  consideration.    Barton's  Ch.  Pr.  (2d  Ed.) 
549.  550,  561,  575,  578. 

Thus,  the  court  expresses  itself  in  Quarles  v. 
Lacy,  4  Munf.  251:  "AUhousrh  it  is  not  competent  to 
a  husband,  after  his  marriage,  to  defeat  or  obstruct 
his  creditors,  by  selling  or  exchanging  his  property, 
and  taking  a  conveyance  of  the  money  or  other 
property  received  therefor,  to  the  use,  or  for  the 
beneUt  of  his  wife  and  family  (such  conveyance 
beinff  deemed  voluntary,  and  fraudulent  as  to 
creditors)  ;  yet  the  case  may  be  otherwise  in 
relation  to  so  much  of  such  money  or  other 
property  as  goes  to  compensate  the  just  inter- 
est of  the  wife.  If,  therefore,  the  wife  relinquish 
her  right  of  dower  In  other  land,  in  considera- 
tion of  such  conveyance,  the  value  of  such  dower 
ought  to  be  saved  to  her,  in  opi)osition  to  th6  claims 
of  her  husband's  creditors."  Johnston  v.  Gill,  27 
Gratt.  587. 

But  in  Harrison  V.  Carroll,  11  Leigh  476  (1841).  a 
husband  and  wife  made  a  parol  agreement,  that  the 
husband  should  settle  personal  property  to  the  sepa- 
rate use  of  the  wife,  on  condition  that  the  wife 
would  relinquish  her  contingent  right  of  dower  in 
lands  of  the  husband,  which  he  proposed  to  convey 
for  the  benefit  of  creditors.    The  settlement  upon 


the  wife  was  accordingly  executed.  Subsequent  to 
the  execution  of  this  deed  of  settlement,  a  creditor 
of  the  husband  obtained  judgments  a«rainst  him. 
and  sued  out  a  Jleri  faelat  thereon,  and  delivered  ii 
to  the  sheriff.  Some  time  after  thl«,  the  wife,  is 
pursuance  of  her  agreement,  joined  her  husband  in 
a  deed  conveying  the  lands.  Upon  these  facts,  tlic 
court  held  that  the  property  settled  on  the  wife  was 
liable  to  the  execution  of  the  judgment  credluw. 
and  that  it  was'  not  proper  for  a  court  of  eqoitj 
to  restrain  the  creditor  from  proceeding  to  make 
his  debt  out  of  same.  This  on  the  ground  that  the 
agreement  which  was  the  ostensible  consideratioo. 
in  no  wise  bound  the  wife,  and  in  respect  of  every 
legal  obligation  on  her,  or  remedy  on  the  part  ot 
the  husband  or  his  creditors,  the  agreement  waa  a. 
mere  nullity.  And  in  the  case  of  a  mere  parol  unexe- 
cuted contract,  Ijetween  husband  and  wife,  where 
nothing  passed  from  the  wife,  no  obligation  was  Id 
curred,  and  no  remedy  existed  to  compel  her  to 
convey  anything. 

Moreover,  where  a  wife  is  induced  to  unite  with 
her  husband  in  conveying  away  her  interest  in  hik 
real  estate,  upon  condition  that  certain  and  spe- 
cific property  shall  be  settled  on  her  in  considera- 
tion of  her  thus  parting  with  her  rights,  if  sodi 
settlement  is  set  aside  and  annulled  at  the  instance 
of  the  husband's  creditors,  she  has  the  right  to  be 
placed  in  the  same  position,  and  restored  to  the 
same  rights,  with  which  she  was  invested  by  law 
before  she  united  in  the  deed  of  which  the  specific 
settlement  was  the  consideration.     However,  this 
must  be  without  prejudice  to  the  rights  of  creditor* 
or  purchasers.    Davis  v.  Davis,  25  Gratt.  587.    So  if 
property  of  the  wife  which  a  court  of  equity  wouW 
direct  to  be  settled  upon  her,  is  conveyed  by  the 
husband  to  a  trustee  for  her  benefit,  the  court  will 
sustain  the  deed  against  creditors  of  the  husband. 
Poindexter  v.  Jeffries.  15  Gratt.  863.    And  in  BenUey 
V.  Harris,  2  Gratt.  857,  it  is  held,  that  if  an  embar- 
rassed debtor  makes  a   voluntary  conveyance  <rf 
personal  property,  to  an  unmarried   female,  and 
afterwards,  upon   her  marriage,  the   property  1* 
settled  to  the  use  of  the  wife  for  life,  and  at  her 
death  to  her  children,  it  is  not  liable  for  the  debts 
of  the  first  donor.    Bentley  v.  Harris,  2  GratL  SW. 

But,  if  it  appears  that  the  wife  actively  partici- 
pated in  the  attempt  to  sustain  a  conveyance  bar 
claiming  that  a  conditional  and  unfounded  indebted- 
ness is  a  part  of  the  consideration  for  the  property. 
the  conveyance  will  be  treated  as  fraudulent  la 
fact,  and  void  in  lolo  as  to  the  creditors  of  the  hufr 
band,  and  will  not  be  permitted  to  stand  as  security 
to  the  wife  for  the  valid  portion  of  the  conslderatlos 
paid  by  her,  as  against  the  creditors  of  her  husband. 
Webb  V.  Ingham,  29  W.  Va.  889. 1  S.  E.  Rep.  816l 
d.  Vendee. 
(a)  loQenersl. 

If  the  grantee  in  a  deed  be  a  bona  M^  purchaser 
for  a  valuable  consideration,  his  or  hei- title  is  on- 
assailable,  whatever  may  have  been  the  motives  or 
intentions  of  the  grantor  in  executing  the  deed.  U 
is  absolutely  essential  that  both  parties  shall  concor 
in  the  fraud,  to  invalidate  the  deed.  Herring  ▼• 
Wickham,  29  Gratt.  628. 

Moreover,  where  there  is  no  pretense  of  fraud  in 
procuring  a  deed,  creditors  of  a  grantor  upon  debts 
contracted  since  the  execution  of  the  deed  cannot 
subject  the  land  to  the  payment  of  their  debt* 
Irvine  v.  Greever,  32  Gratt  411. 
And  to  avoid  a  deed  at  the  suit  of  a  subseaueat 
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creditor,  actual  fraud  must  be  sliown.    Jolinston  y. 
Zane,  11  Gratt.  562. 

Tbns,  in  Fischer  v.  Lee,  96  Va.  150.  86  S.  E.  Rep.  441, 
the  court  declares,  that  proof  of  the  fraud  of  a 
grantor  or  transferrer  of  property  is  not  sufficient 
of  itself  to  avoid  an  assi^rnment  or  transfer  thereof, 
irhere  value  has  been  paid,  but  it  must  also  be 
proved  that  the  grantee  or  transferee  had  notice  of 
tlie  fraud  or  evil  deslfim  of  his  vendor,  or  of  facts 
and  circumstances  naturally  calculated  to  excite 
saspicion  In  the  mind  of  a  person  of  ordinary  care 
and  prudence,  and  which  would  naturally  prompt 
him  to  inquire  before  consummating  the  purchase, 
and  that  such  enquiry,  if  diligently  pursued,  would 
Iiare  led  to  the  knowledge  or  notice  sought  to  be 
imputed. 

And  the  doctrine  is  similarly  stated  in  Newberry 
V.  Bank  of  Princeton,  se  Va.  471,  80  S.  £.  Rep.  515, 
where  it  is  said,  that  if  the  grantee  in  a  fraudulent 
deed  had  knowledge,  at  the  time  of  the  conveyance, 
of  facts  and  circumstances  which  were  naturally 
and  justly  calculated  to  excite  suspicion  in  the  mtnd 
of  a  person  of  ordinary  care  and  prudence,  and 
which  would  naturally  prompt  him  to  pause  and  in- 
quire before  consummating  the  transaction,  and 
sDch  inquiry  would  have  necessarily  led  to  a  dis- 
covery of  the  fact  with  notice  of  which  he  is  souffht 
10  be  charared,  he  will  be  considered  to  be  aJlected 
with  such  notice,  whether  he  made  inquiry  or  not. 
Bat  while  the  fact  of  notice  may  be  inferred  from 
circumstances,  as  well  as  proved  by  direct  evidence, 
yet  the  proof  must  be  such  as  to  affect  the  conscience 
of  the  purchaser,  and  must  be  so  stronar  and  clear 
as  to  fix  upon  him  the  imputation  of  mala  fides. 

But  it  should  be  noted  that,  if  a  debtor  in  his  life- 
time conveys  his  lands  to  a  grantee  by  deed,  and 
after  the  death  of  the  debtor  certain  of  his  creditors 
file  their  bill  to  set  aside  the  deed  as  fraudulent 
and  to  subject  the  lands  to  the  payment  of  their 
debts,  the  grantee  of  such  lands  may  contest  the 
claims  of  the  creditors  on  the  ground  that  they  are 
barred  by  the  statute  of  limitations  or  otherwise. 
Werdenbauffh  v.  Reid,  20  W.  Va.  588. 

In  a  suit  to  set  aside  a  fraudulent  deed,  where  it 
appears  that  the  grantee  acquired  notice  of  the 
fraud  before  he  had  paid  bonds  given  for  deferred 
payments  of  purchase  money,  and  also  had  notice 
of  the  plaintiff's  execution  against  his  grantor,  a 
decree  should  be  entered  against  the  grantee  in 
favor  of  the  plaintiff  for  the  amount  of  such  bonds 
and  the  in  terest  thereon  from  maturity.  Newberry 
V.  Bank  of  Princeton,  96  Va.  471,  86  S.  E.  Rep.  515. 

And  if  a  grantor  conveys  a  tract  of  land  to  a 
grantee  witb  intent  to  defraud  his  creditors,  of 
which  the  irrantee  has  notice,  and  the  grantee  con- 
veys the  land  to  an  innocent  purchaser  for  value, 
and  the  first  grantee  receives  this  sum,  which  is 
proved  by  the  evidence  in  the  cause,  and  the  court 
sets  aside*  tbe  deed  from  the  first  grantor  to  the 
flrst  grantee,  for  fraud,  and  renders  a  personal 
decree  for  the  amount  with  interest  which  the  first 
grantee  received  for  the  land,  it  is  no  error.  And 
there  is  no  necessity  for  an  account  to  see  what  the 
value  of  the  land  is,  unless  the  appellant  is  dissatis- 
fied with  tbe  value  as  fixed  by  the  first  grantee,  as 
the  first  g^rantee  is  not  prejudiced  by  being  required 
to  pay  only  what  he  received  in  fraud  of  the  cred- 
itors of  the  first  grantor.  Hinton  v.  Ellis.  27  W.  Va. 
4SS.  So  there  may  be  a  money  recovery  against  a 
fraudulent  grantee  of  property  who  has  sold  such 
property  to  a  bona  nde  purchaser  and  realized 
money  therefrom  in  favor  of  the  defrauded  cred- 


itor.   Ringold  V.  Suiter,  85  W.  Va.  186,  18  S.  E.  Rep.  46. 

In  Williamson  v.  Goodwyn,  9  Gratt  50S,  the  vendor 
sold  a  number  of  slaves  at  a  price  much  below  their 
value,  for  the  purpose  of  defrauding  his  creditors, 
and  soon  afterwards  died.  The  vendee  executed  to 
him  her  bonds  for  the  purchase  money,  and  the 
vendor  assigned  the  bonds  to  bona  Jtde  creditors. 
The  vendee  sold  a  part  of  the  property  and  dis- 
charged the  bond,  and  then  conveyed  the  remain- 
der of  the  property  to  the  widow  and  child  of  her 
vendor.  Upon  the  bill  filed  by  the  creditors  of  the 
deceased  vendor  to  set  aside  these  deeds  as  fraudu- 
lent, the  court  set  them  aside,  and  the  property 
conveyed  in  the  last  of  them  was  sold  and  the  pro- 
ceeds were  applied  to  pay  the  claims  of  the  cred- 
itors. And  as  all  the  creditors  of  the  deceased 
vendor  were  not  satisfied  out  of  this  fund,  his 
vendee  was  held  liable  to  satisfy  them  to  the  ex- 
tent of  the  price  of  the  property  sold  by  her, 
the  vendee. 

Moreover,  if  a  deed  be  set  aside  as  fraudulent  and 
void  as  to  creditors  of  the  grantor,  because  the  same 
was  made  with  intent  to  hinder,  delay  and  defraud 
such  creditors,  and  a  part  of  the  consideration  of 
such  deed  was  the  satisfaction  of  a  bona  Jtde  debt 
due  from  the  grantor  to  the  grantee,  such  fraudu- 
lent grantee  Is  not  entitled  to  charge  the  lands 
thereby  attempted  to  be  conveyed  with  the  amount 
of  such  bona  Me  debt  Kan.  Val.  Bk.  v.  Wilson,  2t 
W.  Va.  242. 

(ft)  Bona  PIda  Purchasers.— See  potU  **Deeds  of 
Trust"  * 

Under  ch.  74.  W.  Va.  Code  1900,  a  ftona^tf  purchaser 
for  valuable  consideration,  who  has  no  notice  of 
the  fraudulent  intent  on  the  part  of  his  immediate 
grantor,  and  the  fraud  rendering  the  title  of  such 
grantor  void,  is  protected.  RootTea-Na-Herb  Co.  v. 
Rightmlre  (W.  Va.).  86  S.  E.  Rep.  869.  See  Goshorn 
V.  Snodgrass.  17  W.  Va.  717;  Va.  Code  1887,  82458:  Gar- 
land V.  Rives,  4  Rand.  282;  Lockhard  v.  Beckley,  10 
W.  Va.  88. 

But  one,  who  purchases  from  a  fraudulent  grantee 
with  notice  of  the  fraud  and  of  the  invalidity  of  his 
title,  can  acquire  no  better  right  than  the  fraudu- 
lent grantee  has.  He  cannot  be  protected  as  a  bona 
JUU  purchaser,  but  must  stand  in  the  shoes  of  his 
grantor.  Goshorn  v.  Snodgrass,  17  W.  Va.  717; 
Spence  v.  Smith,  84  W.  Va.  697,  12  S.  E.  Rep.  828. 

Nevertheless,  a  bonajlde  sale,  for  a  fair  price,  to  an 
innocent  purchaser,  should  not  be  set  aside  at  the 
instance  of  the  creditor  of  the  grantor,  on  the 
grounds  of  alleged  fraud,  for  the  sole  reason  that  in 
the  opinion  of  sundry  witnesses  the  property  might 
have  brought  a  larger  price  if  sold  on  credit 
Douglass  V.  Douglass.  41  W.  Va.  13,  23  S.  E.  Rep.  071. 

Moreover,  if  a  person  defrauds  another  of  slaves, 
and  afterwards  makes  a  deed  conveying  them  to  a 
trustee  to  secure  a  debt,  and  the  trustee  sells  the 
property  to  a  bona  Jld€  purchaser  for  value  and 
without  notice,  and  the  purchaser  then  conveys  the 
property  to  a  third  person,  the  latter  purchaser  is 
entitled  to  hold  the  slaves  against  the  person  de- 
frauded, whether  he  had  notice  of  the  fraud  or  not. 
In  the  former  case,  he  holds  a  valid  title  under  the 
purchaser;  in  the  latter,  he  is  himself  a  bona  Jlde 
purchaser  without  notice  of  the  fraud.  Montgom- 
ery V.  Rose,  1  P.  &  H.  5.  And  where  a  deed  conveys 
and  assigns  property  in  trust,  to  be  applied  to  dis- 
charging a  bond  executed  by  a  wealthy  and  unem- 
barrassed father  to  bis  daughter,  to  be  paid  to  her 
on  her  marriage,  it  is  valid  as  against  creditors  of 
the  father,  becoming  such  after   the  marriage  of 
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the  dauffbCer,  altbougli  at  the  time  of  the  execution 
of  the  deed,  the  father  was  embarrassed  to  insol- 
vency. Welles  V.Cole,  6  Gratt.  515.  So  where  a  child, 
who  is  an  infant.  Is  deemed  a  purchaser  for  valua- 
ble consideration,  of  a  slave,  the  circumstance  that 
the  child  resides  in  the  family  of  its  father,  and 
there  keeps  the  slave,  over  whom  it  exercises  every 
act  of  ownership,  will  not  entitle  the  creditors  of 
the  father  to  disturb  the  possession  of  the  child, 
although  the  father  had  included  the  slave  in  a 
moTtgSLge,  to  Indemnify  the  mortflraire  against  cer- 
tain security  ships.    Brkxton  v.  Qaines,  4  H.  &  M. 

151. 

Moreover,  upon  a  bona  Jtde  sale  of  personal  prop- 
erty thouirh  the  vendee  docs  not  take  possession  at 
the  time  of  the  sale,  yet  if  he  does  get  possession 
before  an  execution  is  issued  affainst  the  vendor, 
his  title  is  ffood  as  against  the  creditors  of  the 
vendor.  So  also,  where  a  bona  Ad€  vendee  of  per- 
sonal property  has  gotten  possession  of  the  prop- 
erty before  the  issuing'  of  an  execution  ag-ainst 
the  vendor,  his  title  is  good  as  aflrainst  the 
creditor  of  the  vendor,  thouffh  after  such  possession 
by  the  vendee,  he  employs  the  vendor  as  his  affent 
to  sell  the  property;  and  the  vendor  is  in  possession 
as  the  acrent  of  the  vendee  at  the  very  time  that  the 
execution  issues,  and  is  levied  upon  it.  M'Kinley  v. 
Ensell,  2  Gratt.  333. 

And  although,  if  a  son  obtain  a  conveyance  for 
land  purchased  by  his  father,  the  conveyance  may 
be  set  aside  for  fraud  by  a  creditor  of  the  father, 
whilst  the  land  is  in  the  hands  of  the  son;  yet,  if 
the  son  sell  and  convey  the  land  to  a  third  person 
for  valuable  consideration,  who  has  no  notice  of 
the  fraud  between  father  and  son.  such  third 
person  being  a  bona/lde  purchaser,  will  be  protected 
in  his  purchase  against  creditors  of  the  father  from 
the  operation  of  the  statute  of  frauds,  by  his  proviso. 
Coleman  v.  Cocke,  6  Rand.  618. 

However,  a  widow  having  received  her  distributa- 
ble share  of  the  personal  estate  of  her  husband,  is 
not  a  purchaser  for  value,  so  as  to  be  entitled  to  set 
up  the  defence  of  purchaser  for  value  without  no- 
tice. And  if  in  such  case  the  husband  has  obtained 
slaves  by  a  conveyance  fraudulent  as  to  the  cred- 
itors and  grantor,  and  one  of  the  slaves  has  been 
allotted  to  the  widow,  a  slave  in  her  possession  may 
be  taken  in  execution  at  the  suit  of  the  creditor  of 
the  grantor,  though  the  husband  and  those  claim- 
ing under  him  have  been  in  possession  of  the  slave 
more  than  five  years.  Snoddy  v.  Haskins.  12  Gratt. 
363. 

It  is  to  be  further  observed,  however,  that  if  a 
bona  Jtde  pMvchdLser,  without  notice  of  fraud,  who 
has  received  a  deed  from  two  persons  (one  of 
whom  fraudulently  induced  the  other  to  join 
therein),  is  not  responsible  in  equity;  but  the  loss 
ought  to  fall  on  the  fraudulent  vendor.  Whltehorn 
V.  Hines.  1  Munf.  557. 

2.  Trustee  AND  Cestui  Que  Trust.— In  order  to 
make  void  a  deed  of  trust,  notice  of  the  grantor's 
fraudulent  intent  must  in  some  way  be  brought 
home  to  the  trustee,  or  to  the  creditor.  Douglass, 
etc.,  Co.  V.  Laird,  37  W.  Va.  687.  17  S.  E.  Rep.  188; 
Baer  Sons,  etc.,  v.  Williams,  43  W.  Va.  328.  27  S.  E. 
Rep.  345.  Thus,  a  deed  which  conveys  land  to  se- 
cure a  bonaftd^  debt  due  to  the  grantee,  and  also  a 
debt  to  the  grantor's  wife,  which  is  voluntary  and 
fraudulent  as  to  his  creditors,  and  the  nature  of 
which  debt  is  known  to  the  grantee,  is  null  and  void 
as  a  security  for  the  first  as  well  as  the  last-men- 
tioned debt,  as  against  subsequent  Incumbrancers 


and  creditors  of  the  grantor.    Lewis  v.  CapertoB,8 
Gratt.  148. 

It  is  a  settled  principle,  nevertheless,  that  tbe 
beneficiaries  in  a  deed  of  trust  are  affected  wicb 
notice  to  the  trustee,  althouirh  he  did  not  know  of 
the  existence  of  the  deed  or  of  an  intention  to  make 
it  until  It  was  recorded,  and  then  immediately  de- 
clined the  trust  Merchants*  Bank  t.  Ballon.  W  Va, 
112.  32  S.  E.  Rep.  481. 

But  where  a  trust  deed  secures  many  debts  la 
separate  classes  or  to  dififerent  persons,  the  simplr 
fact  that  a  part  of  the  debts  secured  are  shown  to  be 
invalid  or  voluntary  will  not  make  the  deed  inralid 
as  a  security  for  other  and  bona  JUit  debts  secared 
therein.  Cohn  v.  Ward,  32  W.  Va.  84.  0  S.  E.  Rep.  41. 
However,  a  debtor  cannot  convey  his  property  to  a 
trustee  to  secure  creditors  and  reserve  an  Interest 
in  or  control  over  the  property  inconsistent  wiib 
the  irrant,  and  adequate  to  its  defeat,  but  a  di- 
rection of  the  trustee,  "when  so  required  by  ibc 
creditors,  to  take  charge  of  said  property  and  sell 
the  same  at  public  auction"  is  not  of  itself  such  re^ 
ervatlon  of  interest  or  control  as  to  avoid  the  deed. 
Stoneburner  v.  Motley,  95  Va.  784,  80  S.  E.  Rep.  M. 

It  must  be  observed  that  the  trustee  and  benefi- 
ciaries in  a  deed  to  secure  bonajtde  debts,  withoot 
notice,  are  purchasers  for  valuable  consideration, 
within  the  meaning  of  the  exception  in  the  statate. 
Va.  Code  1849.  ch.  188,  S  3,  p.  717;  Va.  Code  1887,  %  MDl: 
and  will  be  preferred  to  an  execution  creditor  of 
the  grantor  in  the  deed,  as  to  a  chose  in  actioo 
thereby  conveyed.  Evans  v.  Greenhow.  15  Grati. 
153. 

Still,  if  a  sale  be  fraudulent  (so  as  to  render  tbe 
sale  void  as  between  the  purchaser,  or  c€^vi  ^v 
trust,  and  the  creditors  of  the  original  debtor),  jet 
if  tbe  deed  is  rood,  it  still  operates  to  shield  tbe 
property  (conveyed  for  the  benefit  of  the  cestui  qu$ 
trust)  from  the  execution  of  the  creditors  of  tbe 
original  debtor;  in  other  words,  it  operates 
as  efifectually  to  prevent  an  execution  from  being 
levied  on  the  property  as  if  there  had  been  no  sale. 
Claytor  v.  Anthony,  6  Rand.  285. 

And  although  a  party  to  whom  property  is  con- 
veyed upon  a  fraudulent  secret  trust,  may  hold  it 
as  his  own.  against  the  grantor  and  his  repressen- 
tatlves,  yet.  If  the  mrantee  assents  to  the  trust,  and 
executes  it  in  part,  it  is  not  competent  for  such  of 
the  cestuis  que  trust  as  may  have  gotten  possession  of 
the  property,  to  set  up  the  fraud  for  the  purpose  of 
defeating  the  claim  of  the  other  cestuis  qu^  tnutsnt 
to  their  share  of  the  proi>erty.  Turner  v.  CampbeU. 
3  Gratt.  77. 

3.  Mortgagor  and  Mortgagee.— The  possession 
remaining  with  the  mortffaffor,  for  five  years,  with- 
out demand  made  and  pursued  by  process  of  law 
on  the  part  of  the  mortffasrees,  does  not  make  a 
case  in  which,  under  the  statute  of  frauds  the  prop- 
erty is  taken  to  be  with  the  possession,  and  liable  to 
the  creditors  of  the  person  In  possession.  Rose  v. 
Burgess,  10  Leiffh  186. 

4.  LOANER  AND  LoAOTSE.— If  a  debtor  remains  in 
possession  of  slaves  for  five  years,  under  a  parol 
loan,  they  are  liable  to  satisfy  his  creditors,  thon^b 
the  possession  is  resumed  by  the  lender  before  exe- 
cutions are  levied  ui>on  them.  Beale  v.  Dlfces,  • 
Gratt.  582  ;  Va.  Code  1887,  S  2461. 

And  in  Lacy  v.  Wilson,  4  Munf.  SIS  (1814),  a  slmiVar 
provision  to  section  2461  of  Va.  Code  1887,  In  force  in 
1814,  was  construed.  The  court  declared  that,  the 
loan  of  the  slave  by  a  father  to  his  dauirhterdarins 
her  life,  and  a  gift  over  to  her  children  after  her 
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death  (belnff  admitted  to  record  on  proof  by  one 
witness  only).  Is  not  ffood  acralnst  her  bnsband's 
creditors,  or  pnrcbaser  from  him,  without  notice  of 
xach  deed ;  possession  of  such  slaves  having  re- 
maioed  with  the  husband  for  five  years  without 
iDtermpLlon.    See  Beasley  v.  Owen,  8  H.  ft  M.  440. 

So  in  Qay  v.  Moseley.  2  Munf.  543,  it  was  held  that, 
a  slave  lent  either  before  or  after  the  act  to  prevent 
frauds  and  perjuries,  havinsr  remained  since  the 
commencement  of  that  act,  more  than  flye  years  in 
ibe  loanee's  possession,  without  any  demand  made 
on  the  part  of  the  lender,  must  be  considered  the 
absolute  property  of  the  party  so  remaining  in  pos- 
session, as  to  creditors  of.  and  purchasers  under 
b\m. 

A  similar  but  more  extensive  doctrine  was  ex- 
pounded in  Fitzhuffh  t.  Anderson,  2  H.  &  M.  280,  in 
which  case  a  father,  anterior  to  our  statute  of 
frauds,  havlnsr  delivered  certain  slaves  to  his  son, 
which  were  proved  by  verbal  evidence  (without  any 
Meed  of  irrilino).  to  have  been  lent^  for  an  indefinite 
period,  and  the  son  having  retained  the  nninter- 
mpted  possession  for  many  years,  used  the  property 
as  his  own,  and  acquired  credit  on  the  strength  of 
his  possession  ;  in  a  controversy  between  the /tUlur, 
or  volanieer  claimants  nnder  him,  and  creditors  of, 
or  fair  purchasers  from  the  son,  the  court  said  that, 
"the  father  shall  be  deemed  to  have  oiven  him  the 
slaves :  and  on  oeneriU  jtrineipUt  of  law  and  equity, 
independently  of  any  ttatutory  provision,  the  title  of 
the  creditors  and  purchasers  will  be  protected.  Th  e 
drcumstance  that  the  father,  afterwards,  by  his 
last  will  and  testament,  bequeathed  the  slaves  to  the 
•on  for  life,  remainder  to  his  children,  makes  no 
difference  in  the  case." 

tforeover,  a  demand  of  slaves  by  the  lender,  who 
thereopon  receives,  and  immediately  redelivers 
them  to  the  loanee,  to  be  held  on  the  same  terms,  as 
before  such  demand,  receipt  and  redelivery  beinir 
in  private,  is  not  sufficient  to  bar  the  rights  of  cred- 
itors, under  the  act  to  prevent  frauds  and  perjuries. 
Boyd  v.  Stainback,  5  Munf.  305. 

And  where  possession  has  remained  with  the 
loanee.  or  with  those  claiming  under  him  for  five 
years,  and  is  then  assumed  by  the  lender,  the  pos- 
session must  continue  with  the  lender  the  full  period 
of  five  years  from  th  e  time  it  was  actually  assumed, 
before  the  title  will  be  revested  In  the  lender  as 
against  the  creditor  of  the  loanee.  Pate  v.  Baker,  8 
Leigh  80. 

Bat  a  loan  of  slaves,  though  not  declared  by  deed 
in  writing  duly  recorded,  and  therefore  void  as  to 
creditors,  the  loanee  having  continued  in  possession 
five  years  without  such  demand,  as  would  bar  their 
right,  is  nevertheless  effectual  between  the  parties 
and  their  representatives.  If,  therefore,  the  loanee 
die  in  possession  of  such  slaves,  they  are  not  to  be 
considered  assets  belong-in?  to  his  estate,  nor  can 
they  be  recovered  as  such  ;  but  they  are  liable  to 
his  creditors  so  far  as  their  claims  remain  unsatis- 
fied by  the  assets  in  the  hands  of  his  executor  or 
admiDistrator.  but  no  farther.  Boyd  v.  Stainback, 
5  Munf.  305. 

And  where  a  father  seeds  a  slave  to  his  son  upon 
a  loan*  but  the  agent  who  takes  the  slave  to  his  son 
neglects  to  inform  him  that  the  slave  is  a  loan,  such 
neglect  of  the  agent  does  not  affect  the  rlcrht  of  the 
father  to  have  the  slave  considered  as  a  loan.  Con- 
sequently, if  the  father  dies  within  ilve  years  from 
the  time  when  the  slave  so  went  into  possession  of 
the  son,  and  having  by  his  will  disposed  of  the 
slave,  of  which  the  administrator  of  the  son  has 


notice,  the  slave  may  be  recovered  for  the  father's 
estate,  after  five  years  from  the  loan.  Dickinson  v. 
Dickinson,  2  Gratt.  408  (1846). 

5.  DoNoa  AND  DoNEK.— In  Wilson  v.  Buchanan.  7 
Gratt.  334.  one  Webb,  who  was  largely  indebted  in 
proportion  to  his  property,  made  a  gift  of  slaves  to 
his  married  dauffhter,  and  her  husband  remained 
in  possession  of  them  for  eiffht  years.  Judgment 
having  been  recovered  on  some  of  these  debts,  and 
also  on  other  debts  contracted  since  the  gift. 
Buchanan  became  the  surety  of  Webb  in  the  forth- 
coming bonds:  and  was'  compelled  to  pay  them. 
Afterwards  he  recovered  judgment  against  Wilson 
for  the  amount  paid  by  him  on  behalf  of  Webb,  and 
as  all  the  property  of  Webb  had  been  sold  at  that 
time,  by  the  direction  of  Buchanan,  his  (Buchanan's) 
executions  were  levied  on  the  slaves  given  by  Webb 
to  his  daughter,  and  their  increase.  Suit  was 
instituted  by  Wilson,  the  son-in-law,  in  whose  pos- 
session the  slaves  had  been,  against  Buchanan  and 
the  sheriff  who  made  the  levy.  The  court  held  that. 
the  slaves  were  liable  to  satisfy  the  debts  of  Webb. 

ft.  Assignor  and  Assionkk.— The  assigrnment  of  a 
promissory  note  carries  with  it  all  remedies  of  the 
assimior,  including  the  ricrht  to  attack  a  fraudulent 
conveyance.  Billiuffsley  v.  Clelland,  41  W.  Va.  234. 
23  S.  E.  Rep.  812. 

And,  althouffh  an  assignee  of  a  bond  which  ha<i 
been  taken  in  payment  of  purchase  money  of  land, 
may  have  notice  of  fraud  in  the  sale  of  land,  yet  he 
cannot  be  placed  in  a  worse  condition  than  his 
assignor,  the  vendor,  with  reference  to  the  payment 
of  the  purchase  money.  Highland  v.  Highland.  & 
W.  Va.  «8. 

B.  THIRD  PERSONS. 
1.  CBBDITOR8. 

a.  In  General.— Any  creditor  who  has  been  injured 
by  a  fraudulent  deed  has  the  right  to  the  protection 
of  the  court:  and  the  leg-al  rights  of  such  creditors 
cannot  be  made  to  depend  upon  what  any  other 
creditor,  or  a  majority  of  the  creditors,  may  say  or 
do  with  regard  to  the  debtor's  property  after  the 
preferred  creditors  have  been  satisfied.  Landeman 
v.  Wilson.  29  W.  Va.  702,  2  S.  E.  Rep.  203.  And  a 
creditor  at  larg-e  may  maintain  a  suit  in  equity  to 
set  aside  as  fraudulent  a  deed  conveying  real  estate, 
made  by  his  debtor, both  tbe  debtor  and  his  grantee 
llvinir  and  betnir  out  of  the  commonwealth.  Peay 
V.  Morrison,  10  Gratt.  140. 

Moreover,  if  a  deed  of  trust  secures  several  cred- 
itors, and  one  or  more  of  the  debts  secured  i.s 
fictitious  and  fraud alent.  that  fact  docs  not  invali- 
date the  deed  as  to  bona  Jlde  creditors  secured  by  it, 
not  guilty  of  any  fraud.  Cohn  v.  Ward.  36  W.  Va. 
516.  15  S.  E.  Rep.  140. 

But  it  should  be  observed,  that  a  creditor  cannot 
purchase  the  goods  of  his  debtor  at  a  price  in  excess 
of  his  debt,  when  he  knows  that  the  excess  so  paid 
such  debtor  is  by  the  latter  to  be  placed  beyond  the 
reach  of  his  other  creditors.  Such  purchaser  is  a 
participant  in  the  fraud  of  his  debtor,  whether  his 
purpose  be  to  aid  him  or  not.  Hart  v.  Sandy.  39  W. 
Va.  (M4.  20  S.  E.  Rep.  665. 

Yet  the  statute  to  prevent  fraudulent  convey- 
ances applies  to  no  conveyance  made  bonajlde  for  val- 
uable consideration,  and  does  not  prevent  a  debtor 
in  failing  circumstances  from  preferring  one  class 
of  creditors  to  another.  However,  in  such  case, 
the  Judgment  creditor  has  a  right  to  an  account  of 
the  trust  fund,  and  to  the  payment  of  his  debt  out 
of  the   surplus,  if  any.  after  satisfying   the  prc- 
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ferred  creditors  and  those  wlio  accede  to  the  com- 
position.   Skipwith  v.  Cnnninffbam,  8  Leiffh  271. 

And  it  is  held  in  Trapnell  v.  Conklyn,  37  W.  Va. 
S42, 16  S.  E.  Rep.  570.  that  the  fact,  that  an  insolvent 
husband  volnntarily  bestowing  his  labor  and  skill  in 
the  business  of  farming  carried  on  by  his  vfife  upon 
land  which  is  her  separate  property,  will  not.  In  the 
absence  oT  fraud,  render  the  products  of  the  prop- 
erty of  the  husband  liable  for  his  debts.  If  such 
products,  after  the  support  of  the  family,  leave  a 
surplus  in  property  attributable  to  his  skill  and 
labor,  equity  will  make  a  jnst  apportionment  be- 
tween his  wife  and  creditors.  But  see  W.  Va.  Code 
1890,  ch.  74.  $  2 :  Va.  Code  1887,  S  2450.  Also,  ante, 
"Transfers  Which  Are  Inoperative  as  to  Certain 
Persons  Thouirh  Not  Affected  with  Fraud  in  Fact" 

b.  Riaht%  and  Liabilities  of  Creditors  under  Trans- 
fers Not  Affected  with  Actual  Fraud. 

In  General.— A  voluntary  conveyance  which  inter- 
feres with,  or  breaks  in  upon  the  riffhts  of  existing 
creditors,  will  not  be  permitted  to  take  effect  to  the 
prejudice  of  their  just  demands,  but  as  to  such  cred- 
itors is  absolutely  void,  without  regard  to  the 
amount  of  the  debts,  the  extent  of  the  property  so 
conveyed,  the  motives  that  prompted  the  settle- 
ment, or  the  condition  or  circumstances  of  the 
party  at  the  time.  Lockhard  v.  Beckley,  10  W.  Va. 
87. 

And  if  there  is  an  absolute  bill  of  sale  of  certain 
personal  property  for  valuable  consideration,  and 
the  vendor  notwithstanding  the  deed  retains  unin- 
terrupted possession,  and  dies  in  possession  of  the 
property,  although  the  vendee  takes  possession 
after  his  death,  a  creditor  of  the  vendor,  who  takes 
administration  of  the  estate,  may  file  a  bill  In  equity 
against  the  vendee,  and  subject  such  property  to 
the  debt  due  to  the  administrator,  as  it  is  fraudu- 
lent and  void  as  to  the  administrator,  who  is  also  a 
creditor  of  the  vendor.  The  rights  of  the  vendor's 
creditors  attach  on  the  subject  immediately  upon 
the  vendor's  death,— therefore  before  the  vendee 
came  into  possession.  Shields  v.  Anderson,  8  Leigh 
720.  This  case  supposes  that  the  bill  of  sale  was 
not  recorded. 

So  if  a  man  incur  debts  for  moneys  advanced  or 
loaned  to  him,  which  with  large  amounts  of  other 
moneys  of  his  own,  are  voluntary  and  without  con- 
Mideration  deemed  valuable  in  law,  used  and  invested 
by  him  in  making  valuable  improvements  upon  the 
real  estate  so  settled  upon  his  wife,  and  in  conse- 
quence thereof  he  becomes  insolvent,  and  the 
moneys  so  advanced  or  loaned  to  him  remain  un- 
paid, such  creditors  may  charge  the  moneys  upon 
the  real  estate  in  the  possession  of  his  wife.  Kan. 
Val.  Bk.  V.  Wilson.  25  W.  Va.  242. 

And  under  Va.  Code  1887,  S  2450,  so  far  as  the  means 
of  an  insured  are  withdrawn  from  creditors  to  pay 
premiums,  they  are  entitled  out  of  the  proceeds  of 
the  policy  to  have  the  sums  so  paid,  applied  to  their 
claims.    Stigler  v.  Stigler,  77  Va.  163. 

This  principle  is  illustrated,  though  in  its  applica- 
tion to  a  different  set  of  circumstances,  in  Rose  v. 
Brown.  11  W.  Va.  122.  In  this  case  a  husband  pro- 
cared  a  voluntary  conveyance  to  be  made  to  his 
wife,  of  a  house  and  lot.  At  the  time  the  convey- 
ance was  made,  he  was  not  Indebted  more  than 
$218.  On  that  day  there  was  paid  on  the  property 
$1,500.  which  he  had  before  given  to  his  wife,  and 
within  the  next  two  years  he  had  $3,000,  which  from 
time  to  time,  he  paid  on  said  property,  and  dis- 
charged the  purchase  money ;  and  debts  to  the 
amount  of  about  $1,250  had  afterwards  accumulated, 


after  such  conveyance  and  during  the  time  sucb 
payments  were  being  made.  Upon  these  facts  belne 
presented  the  court  held  that  they  were  insufficient 
to  make  a  jmma  facie  case  of  fraudulent  intent  on 
the  part  of  the  husband,  at  the  time  the  volaiitary 
conveyance  was  by  him  procured  to  be  made,  cod- 
sequently,  the  conveyance  was  not  fraudulent  in 
fact  But  nevertheless.  In  fraud  of  his  existing 
creditors,  he  did  divert  his  means  from  the  payment 
of  his  debts,  and  invest  such  means  in  the  property, 
so  voluntarily  conveyed  to  his  wife :  therefore  his 
creditors  could  charge  the  real  estate  for  tbe  pay- 
ment thereof. 

Surrender  by  Orsntee  of  «  Deed  of  Qlft— Effect  •■ 
Creditors  of  Qrwitee.— And  in  Graysons  v.  Richards. 
10  Leigh  57,  the  father  by  deed  of  gift  conveyed  land 
to  his  son,  and  shortly  after  this  conveyance,  the 
son  voluntarily  surrendered  the  deed  to  the  father 
to  be  canceled,  with  design  to  divest  the  title  oat  of 
himself  and  restore  it  to  the  father,  to  the  deed  so 
canceled.  The  court  held,  upon  these  facts,  that 
the  son's  title  was  not  divested  by  the  cancellatioo 
of  the  deed,  and  that  the  land  was  chargeable  in 
equity  with  the  debts  of  the  son.  And  further.  If 
the  creditor  had  obtained  a  Judgment  against  the 
son.  subsequent  to  the  cancellation  of  the  deed. 
under  which  the  son  had  taken  the  oath  of  insol- 
vency, he  was  not  only  entitled  to  satisfaction  of 
his  judgment  out  of  the  land  as  still  the  property 
of  the  son.  but  he  could  also  claim  satisfaction  oat  of 
it  by  the  simple  contract  debt  which  the  son  owed 
him  ;  and  other  creditors  of  the  son.  who  had  not 
recovered  Judgments  against  him.  but  came  ia  ai 
the  same  time,  should  also  be  entertained  to  claim 
satisfaction  of  the  debts  due  them  ont  of  the  same 
amount 

Insolvent  Pattaer  Pays  Part  of  Purcbase  Moa^  and 
Has  Land  Conveyed  to  Son— lUcMs  of  Father's  Cred- 
itors,—So  in  Burbridge  v.  Higgins,  6  Gratt  110.  a  per- 
son who  was  largely  indebted,  purchased  land  and 
paid  a  part  of  the  purchase  money,  and  had  the 
land  conveyed  to  his  son  ;  subsequently  the  son  coo- 
veyed  it  In  trust  to  secure  the  balance  of  the  par- 
chase  money.  The  son  then  sold  the  land  to  a  third 
person  at  an  advance  upon  the  price  given  by  the 
father.  After  this  a  decree  creditor  of  the  fatlier 
filed  a  bill  to  set  aside  the  conveyance  as  fraudulent 
against  creditors  ;  and  pending  this  suit  the  balance 
of  the  original  purchase  money  was  paid  by  the 
last  purchaser  out  of  the  money  due  from  him  to  the 
son.  The  court  held  that  the  deed  of  trust  given  to 
secure  the  balance  of  the  purchase  money  on  the 
first  sale,  being  still  outstanding,  though  satisfied 
after  the  commencement  of  the  suit  the  plaintiff 
was  entitled  to  have  the  whole  of  the  purcliase 
money,  after  satisfying  the  trust  and  not  a  moiety 
only,  applied  to  the  discharge  of  his  debt 

c.  Rights  and  Liabilities  of  Creditors  under  Tram^^r* 
Fraudulent  in  Fact. 

In  General.— Where  a  deed  is  fraudulent  as  to  any 
provision  therein  contained,  it  is  void  in  toio  as 
against  creditors  who  are  entitled  to  take  advantage 
of  the  fraud.  Landeman  v.  Wilson,  20  W.  Va.  70S;  2 
S.  E.  Rep.  203. 

So  where  it  is  shown,  that  there  was  fraud  in  tHe 
making  of  the  deed  conveying  real  estate,  whetlier 
the  actual  fraudulent  intent  relates  to  existing 
creditors  or  is  directed  exclusively  ag^ainst  sabae- 
quent  creditors,  the  effect  is  precisely  the  same,  and 
subsequent  as  well  as  existing  creditors  may,  for 
such  fraud  successfully  impeach  said  conveyajice. 
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Silverman  v.  Greaser.  27  W.  Va.  560:  LoclLbard  v. 
Beckley.  10  W.  Va.  88. 

And  a  conveyance  fraudulent  as  to  ezistinflr  cred- 
itors is  fraudulent  as  to  suteeqaent  ones.  Pratt  y. 
Cox. »  6r4tt.  S30 ;  Johnson  v.  Warmer,  76  Va.  587 ; 
Lockhard  v.  Beckley,  10  W.  Va.  101 ;  Core  v.  Cunning- 
ham. 27  W.  Va.  206. 

Moreover,  under  a  deed  fraudulent  on  Its  face  no 
Talid  act  can  be  done  to  the  prejudice  of  creditors 
not  secured  therein.  Llvesay  v.  Beard.  22  W.  Va. 
<«& 

Creditors*  Kiffht  to  Penoiud  Decree.— And  creditors 
wbo  successfully  assail  a  fraudulent  conveyance 
made  by  their  debtor,  are  entitled  to  a  personal 
decree  acalnst  the  fraudulent  alienee,  when  the  lat- 
ter has.  in  the  meanwhile,  aliened  the  property  to  a 
third  person.  The  amount  of  such  personal  decree 
is  not  limited  to  the  price  paid  by  the  fraudulent 
alienee,  nor  to  the  price  received  by  him  In  a  subse- 
<iuent  alienation,  but  by  the  actual  value  of  the 
debtor's  interest  In  the  property,  not  to  exceed, 
however,  the  amount  of  the  plaintiffs*  claims  against 
him. 

And  in  snch  a  case,  if  actual  fraud  has  been  estab- 
lished a^ralnst  the  alienee,  he  will  not  be  permitted 
to  set  off  asralnst  the  value  of  the  debtor's  property 
received  by  him,  a  debt  due  to  him  by  the  debtor, 
even  though  such  debt  was  a  part  of  the  considera- 
tion for  the  conveyance.  Ellington  v.  Moore  (Va. 
1867).  4  Va.  Law  Re?.  606. 

Property  Conveyed  on  Secret  Trust— Rlflrhts  of 
Grantor's  Creditors.— So  where  a  vendor  makes  a 
fraudulent  bill  of  sale  of  a  female  slave,  absolute  on 
iu  face,  in  order  to  protect  the  property'  from  his 
creditors,  but  there  Is  a  secret  trust  that  the  ffrantee 
shall  hold  the  property  for  the  benefit  of  grantor's 
dauffhters,  the  daughters  cannot  establish  a  secret 
irust  in  equity,  and  have  the  decree  for  the  slave  as 
vainst  the  creditors  of  the  ffrantor.  Owen  v.  Sharp, 
KLeiffh  439. 

d.  CompromisM'bv  Creditors.— Under  the  Va.  Code 
of  1887.  SS  2866.  2887,  and  2850.  reffardinff  compromises 
by  creditors,  a  creditor  who  compromises  with  one 
ef  several  joint  obligors,  and  assigns  his  full  share 
of  the  obligation,  may  sue  the  other  obligors  with- 
out making  the  released  obliffor  a  party.  And  by 
snch  compromise  the  riffht  of  contribution  between 
the  joint  obliffors  is  not,  under  these  sections,  im- 
paired.   Penn  v.  Bahnson.  80  Va.  268,  15  S.  £.  Rep. 


Rifflit  to  Upheld  Validity  of  Some  Debts  and  Assail 

Others.— And  a  creditor  secured  by  a  deed  of  trust, 
while  claiming'  under  the  deed,  may,  nevertheless, 
assail  the  validity  of  other  debts  secured  in  the 
same  deed.  His  attitude  as  purchaser  does  not 
impair  his  riffht  as  creditor  to  assail  such  debts  as 
fraudulent  or  otherwise  void.  Runkle  v.  Runkle 
(Va,  1900).  6  Va.  Law  Reff.  618. 

X  Stats.— The  state  has  the  same  riffht  as  one  of 
its  citizens  to  maintain  a  suit  in  equity  to  set  aside 
a  fraudulent  conveyance,  and  subject  the  land  of 
the  defendant  to  its  demands.  Thus,  the  state  can 
■laintain  a  suit  to  set  aside  a  fraudulent  conveyance 
and  subject  the  land  of  the  defendant  to  the  pay- 
ment of  a  judgment  for  a  fine  recovered  against 
the  defendant  for  the  unlawful  sale  of  spirituous 
and  other  liquors.  State  v.  Burkeholder,  30  W.  Va. 
168.  5  S.  E.  Rep.  439. 

3.  SJTBSEQxrBsrr  Pubchasibs.— A  purchaser  with 
notice,  who  buys  of  a  purchaser  without  notice, 
will  not  be  affected  by  a  deed  which  declares  the 
transfer  of  certain  chattel  property  to  be  a  loan,  but 


which  is  invalid  as  to  a  purchaser  without  notice, 
from  the  loanee,  because  not  recorded  as  required 
by  law.    Lacy  v.  Wilson.  4  Munf.  818. 

So  if  a  purchaser  with  notice,  buys  from  a  bonu 
Jtde  purchaser  for  value,  and  without  notice  from  a 
trustee  who  makes  a  tortious  sale,  he  will  take  a 
valid  title.  This  is  done  out  of  respect  for  the  title 
of  the  bonajhie  purchaser,  who  otherwise  would  not 
receive  the  protection  which  his  position  entitles 
him  to.    Montgomery  v.  Rose.  1  P.  &  H.  6. 

And  as  held  in  Coleman  v.  Cocke,  6  Rand.  618,  ai- 
thouffh  if  a  son  obtain  a  conveyance  for  land  pur- 
chased by  his  father,  the  conveyance  may  be  set 
aside  for  fraud  by  a  creditor  of  the  father,  whilst 
the  land  is  in  the  hands  of  the  son;  yet,  if  the  son 
sell  and  convey  the  land  to  a  third  person  for  val- 
uable consideration,  who  has  no  notice  of  the  fraud 
between  the  father  and  the  son,  such  third  person 
beluff  a  bonaJkU  purchaser,  he  will  be  protected  in 
his  purchase  against  the  creditors  of  the  father, 
from  the  operation  of  the  statute  of  frauds,  by  its 
proviso  (Code  1887,  S  2468).  And  if  the  deed  of  such 
bona  Me  purchaser  be  not  duly  recorded,  yet  he  will 
be  protected  in  his  purchase  against  a  creditor  of 
the  father,  who  obtains  a  decree  arainst  the  father, 
after  the  bona  fide  purchase  so  made,  because  such 
a  purchaser  has  a  prior  equity  to  such  creditor. 
For,  If  the  original  vendor  had  never  made  a  deed 
to  the  son,  yet  the  purchaser,  holding'  the  equitable 
title  transferred  from  the  father  to  the  son,  and 
from  the  son  to  him,  would  have  had  a  better  rijrht 
to  call  on  the  original  vendor  for  the  conveyance  of 
the  legal  title,  than  any  creditor  of  the  father  ob- 
taining a  judgment  against  him,  after  his  trans- 
fer of  the  equitable  right  to  the  son. 

IV.  RBMBDIBS. 

A.  IN  QENERAL.— Where  a  debtor  makes  divers 
fraudulent  conveyances  to  different  grantees,  all 
colluding  with  him  to  defraud  his  creditors, 
the  latter  may  proceed,  by  a  single  creditor's  bill  to 
assail  them,  or  any  one  or  more,  of  such  convey- 
ances; and.  as  there  is  no  contribution  among  tort- 
feasors, the  fraudulent  alienees  who  are  made 
parties  cannot  complain  that  others  in  the  same 
category  are  omitted.  Ellington  v.  Moore,  4  Va. 
Law  Reg.  606  (Va.  1897). 

And  in  Commonwealth  v.  Ricks,  1  Gratt  416.  it  is 
held,  that  a  court  of  equity  will,  at  the  suit  of  a 
creditor  of  an  Insolvent  debtor,  pursue  property, 
the  avails  of  his  labor,  in  the  hands  of  parties 
united  with  him,  to  screen  the  same  from  his  cred- 
itors, or  in  the  hands  of  voluntary  purchasers  from 
such  parties. 

But  a  court  of  equity,  upon  the  application  of  the 
grantor,  will  not  Interfere  to  set  aside  a  conveyance 
made  to  hinder,  delay  and  defraud  creditors,  on 
the  ground  of  the  natural  weakness  of  mind, 
increased  by  habits  of  intoxication,  of  the  grantor, 
if  he  had  legal  capacity  to  contract,  unless  it  is 
shown  that  some  advantage  was  taken,  or  undue 
influence  exerted,  to  procure  the  conveyance. 
Smith  V.  Elliott,  1  P.  &  H.  807. 

B.  EQUITY  JURISDICTION. 

1.  In  Gbnbbaii.- In  cases  of  actual  fraud,  a  court 
of  equity  has  concurrent  Jurisdiction  with  a  court 
of  law,  in  remedying  the  fraud.  And  equity  usually 
follows  the  law,  and  gives  relief  to  the  same  extent 
as  a  court  of  law.  And  therefore,  where  a  creditor 
comes  into  equity  to  set  aside  a  conveyance  tainted 
with  actual  fraud,  and  the  grantee  has  notice  of  the 
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fraud,  tbe  conveyance  sbould  be  set  aside  in  toto. 
Garland  y.  Rires,  4  Rand.  282. 

Tbus,  where  an  eUffit  is  levied  on  land  of  tbe 
debtor,  but  tbe  inquisition  does  not  set  out  tbe 
moiety  by  metes  and  bounds,  and  possession  is  not 
delivered  to  tbe  creditor;  and  tbe  debtor  makes  a 
conveyance  of  tbe  land  to  tbird  persons:  and  after- 
wards tbe  eleait  and  return  are  quasbed,  on  tbe 
motion  of  the  creditor,  who  then  flies  a  bill  impeach- 
inff  the  conveyance  as  fraudulent  a  court  of  equity 
has  jurisdiction  to  entertain  tbe  suit.  Claiborne 
V.  Gross,  7  Leiffh  831. 

But  In  a  bill  In  chancery,  against  a  debtor,  as  an 
absent  debtor  or  defendant,  and  other  defendants 
resident  boldinff  lands  by  voluntary  or  fraudulent 
conveyances  from  tbe  debtor,  to  have  a  decree 
affalnst  tbe  debtor  for  the  debt  and  affalnst  tbe 
home  defendants  to  subject  the  lands  to  tbe  debt 
the  bill,  in  order  to  gire  tbe  court  jurisdiction, 
under  the  statute  con cerninsr  attachments  and  suits 
airatnst  absent  defendante,  1  Rev.  CJode,  ch.  123,  must 
distinctly  aver  tbe  non residence  of  the  debtor; 
and.  if  the  home  defendants  in  their  answers  say 
that  the  debtor  is  a  resident  though  they  do  not 
plead  that  matter  in  abatement  to  tbe  jurisdiction, 
tbe  plalntifif,  to  sustain  the  jurisdiction,  must  prove 
the  fact  of  the  debtor's  residence  abroad;  and  if 
his  nonresldence  be  not  distinctly  averred  in  the 
bill,  or  if  so,  denied  by  the  home  defendants,  be  not 
proved,  the  court  has  no  jurisdiction,  and  a  decree 
for  the  plaintiff  will  be  reversed  on  that  ffround. 
Kelso  V.  Blackburn,  3  Leiffb  299. 

Likewise,  to  giye  a  court  in  which  a  homestead 
deed,  claiming  ffoods  as  exempt  is  attacked  as  in 
fraud  of  creditors,  jurisdiction  over  tbe  iroods, 
there  must  be  a  valid  attachment  thereof,  and  the 
attachment  belnir  dismissed,  the  suit  should  also 
be  dismissed.    Simon  v.  Ellison  (Va.),  22  S.  E.  Rep. 

860. 

Nevertheless,  In  a  case  where  a  court  of  equity 
has  Jurisdiction  of  the  subject-matter  of  the  suit 
whatever  may  be  tbe  nature  or  amount  of  the 
demand,  the  parties  thereto  are  not  entitled  to  a 
trial  by  a  jury,  except  where  the  same  is  prescribed 
by  law.    Broderick  v.  Broderlck.  28  W.  Va.  878. 

It  should  be  noted,  however,  that  a  transfer  from 
one  joint  debtor  to  another  will  not  give  equity 
jurisdiction  to  entertain  a  suit  by  the  creditor  of  the 
irrantor.  in  advance  of  lien  by  judffment  or  other- 
wise, to  subject  the  properly  to  bis  debt  Such  con- 
veyance does  not  come  within  tbe  operation  of  the 
statute  (W.  Va.  Code  1891,  S  2.  ch.  138)  relating  to 
fraudulent  convey ances.  The  mere  statement  In  the 
bin  that  the  conveyance  was  from  one  joint  debtor 
to  tbe  other  would  seem  to  repel  any  Imputation  of 
fraudulent  Intent  and  make  tbe  bill  demurrable. 
Moreover,  the  deed  does  not  remove  tbe  property 
out  of  the  reach  of  tbe  usual  remedy.  So  there  is 
no  ground  for  chancery  jurisdiction. 

So  where  a  grantee  in  a  fraudulent  conveyance 
has  reconveyed  the  property  to  tbe  debtor  (irrantor). 
a  court  of  equity  has  no  jurisdiction  of  a  suit  by  the 
creditor  to  subject  tbe  proi>erty,  in  advance  of  a 
lien  by  judgment  or  otherwise,  merely  because  of 
such  fraudulent  conveyance.  Guffflrenheimer  v. 
Lockrldfire.  89  W.  Va.  457,  19  S.  E.  Rep.  874  :  Wltz  v. 
Lockrldsre.  39  W.  Va.  463.  19  S.  E.  Rep.  876. 

2.  Statute  of  Limitations  as  a  Bah  to  Insti- 
tuting Suit. 

a.  Voluntary  Conveyances.— The  limitation  of  a  suit 
to  avoid  an  absolute  conveyance  on  tbe  sole  g^rouftd 
that  it  is  voluntary  is  live  years  from  the  time  "the 


rioht  to  avoid  U  accrued*'  (Va.  Code  1887,  $  2929).  Tb^ 
provision  as  it  orlffinally  appeared  in  Va.  Code  IM. 
ch.  149,  %  18,  and  as  it  now  appears  in  W.  Va.  (3ode 
1899,  ch.  104,  S  H,  reads,  "five  years  from  tbe  maktnopf 
the  d€ed,^'  etc. ;  and  in  Reynolds  v.  Gawthrop.  S7  W.  Va. 
8,  16  S.  E.  Rep.  864,  tbe  court  so  construes  it  declarinf 
that  the  period  of  limitation  begins  to  ran  from  "(ik 
makino"  of  the  deed.    Humphrey  v.  Spencer.  86  W. 
Va.  11.  14  S.  £.  Rep.  410  :  McC:ue  v.  McCae.  41  W.  Va. 
16t,  28  S.  E.  Rep.  689  ;  Scracrffs  v.  Hill,  43  W.  Va.  WL 
27  S.  E.  Rep.  8ia    In  Bickle  v.  Chrisman,  76  Va.  V. 
tbe  point  was  made  by  tbe  plalntifiF.  that  "the  limi- 
tation did  not  begin  to  run.  until  there  was  a  rirbi 
of  action."    Tbe  court  declared  that  ttaLs  was  un- 
doubtedly correct  with  respect  to  almost  all  of  oar 
statutes  of  limitation,  but  under  the  provision  a* 
contained  in  Va.  Code  1878.  ch.  Mft.   S  16  (identical 
with  S  18.  ch.  149,  Va.  Code  1849).  the  statute  becan  \o 
run  ** from  the  date  of  the  execution  of  the  deed,**2Jid  nou 
as  usual  under  our  statutes,  from  the  time  tbe  right 
of  action  accrued.    This  distinction  is   also  made 
In  Welsh  v.  Solenberger,  85  Va.  445,  8  S.  E.  Bep.  S). 
decided  in  1888,  shortly  after  the  Code  of  1887  took 
effect    Tbe  change  as  contained  In  tbe  Code  of  1887. 
providing  that  tbe  statute  should  begin  to  run  from 
the  accrual  of  the  right  of  action,  was  evidently  made 
for  the  purpose  of  relieving  creditors  against  the 
hardships  of  the  former  law.    If  such  was  tbe  inten- 
tion, it  was  accomplished  to  an  extent  yet  the  law 
as  it  thus  stood  was  not  wholly  satisfactory,  a>  no 
right  of  action  would  accrue,  until  there  was  a  right 
to  recover  on  the  claim,  which  might  not  mature 
for  years  after  the  making  of  tbe  conveyance.   Thl« 
inconvenience  was  overcome,  and  remedied,  by  Ac^o 
1893-94,  ch.  566,  pp.  614.  615,  amending"  and  re-enactlor 
S  2460  of  the  Ck>de,  and  providing  that  "a  creditor, 
before  obtaining  a  judgment  or  decree  for  bis  claim, 
may,  whether  such  claim  be  due  andpayabie  or  not,  in- 
stitute suit  to  avoid  tbe  gift  conveyance,"  etc    The 
above  Is  substantially  the  opinion  as  expressed  in  an 
editorial  by  Judgs  Bubks,  1  Va.  Law  Reg.  ."iOT.  before 
theconstructlonof  tbe  amendment  by  the  Virginia 
Court  of  Appeals.    Tbe  learned  jurist  concludes  x« 
follows,  "that  under  tbe  law  as  it  now  stands.  ina>- 
much  as  a  creditor  may  institute  and  prosecute  a 
suit  to  avoid  a  conveyance  at  any  time  before  bi^ 
claim    has   'become   due    and    payable,*    tbe   fiTe 
years  prescribed  by  section  8929  must  be  computed 
from   the    time    his   rig-bt   accrued    to  avoid  tbe 
conveyance  under  section  2460  as  amended  by  tbe 
Act  of  1894,  though  his  claim  be  not  due  and  pay- 
able."   Therefore  the  statute  would  beffln  to  run 
from  the  time  tbe  voluntary  conveyance  is  made,  no 
queNtlon  of  fraudulent  concealment  beinr  brought 
Into  the  case.    The  above  conclusion  is  reached  in 
Vashon  v.  Barrett  (Va  1901).  7  Va.  Law  Reg^.  96. 

But  by  tbe  terms  of  S  2467  of  the  Va  Code  I8:)«. 
prior  to  the  late  amendment  (Acts  1896-96i.  p.  296.  pre- 
scribing "ten"  Instead  of  "twenty"  days),  if  tlie  con- 
veyance Is  recorded  within  twenty  days  after  due 
acknowledgment,  it  Is  as  valid  against  creditors,  as 
if  recorded  on  the  day  of  acknowledgment  And 
the  act  of  limitation  to  suits  to  avoid  voluntary  con. 
veyances  does  not  cease  to  run  simply  because  no 
settlement  has  been  had  between  parties,  and  tbe 
exact  amount  due  has  not  been  ascertained.  S<» 
the  mere  fact  that  a  creditor  does  not  know  tliat  tbe 
conveyance  made  by  bis  debtor  is  without  considera* 
tion.  does  not  stop  the  running  of  the  statute  of  llm- 
itations.  To  have  that  effect  such  ignorance  mast 
proceed  from  tbe  fraud  of  the  grantee,  and  tbi» 
should  be  plainly  charged.    Tbe  burden  of  provlcc 
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tbat  the  transfer,  alleged  to  be  Toluntary,  was  made 
more  than  five  years  before  the  instltntlon  of  the 
sait  to  hare  It  set  aside,  is  on  the  party  pleading-  the 
sutute.  Vashonr.  Barrett  (Va.  1901),  7  Va.  Law 
Reff.  38l  And  the  limiution  applies  to  a  marriafire 
settlement  also,  attacked  npon  the  ground  of  its 
being  rolantary .  McCne  ▼.  Harris,  86  Va.  687.  10  S.  E. 
Bep.  981.  See,  in  general  connection,  Snoddy  v. 
Haskins,  12Gratt  38S;  Williams  v.Blakey.  76  Va.  254. 

b.  Effect  When  Fraud  Is  an  Element.— XJn&er  the  Va. 
Code  1887. 1 29S9,  limiting  the  period  in  which  suits 
may  be  brought  to  set  aside  conveyances  or  trans- 
fers of  property,  on  consideration  not  deemed  val- 
aable  in  law,  cases  of  actual  fraud  are  not  included. 
Snoddy  t.  Haskins,  12aratt.  863;  Hutchinson  v.  Boltz, 
35  W.  Va.  7U,  14  S.  £.  Rep.  266.  This  for  the  reason 
that  such  conveyance  does  not  come  within  the' 
purview  of  any  statutory  provision  now  in  force. 
Of  course,  the  right  to  Institute  such  a  suit  can  be 
lost  in  equity  by  remissness  and  delay  in  its  asser- 
tion. It  is  true  that  delay  in  assertion  of  a  right  is 
always  discountenanced  in  a  court  of  chancery; 
that  It  does  not  encourage  stale  claims,  and  that  a 
party  may  lose  his  right  to  complain  of  the  fraud  by 
delay,  especially  where  the  delay  is  accompanied 
by  the  loss  of  evidence  or  the  death  of  parties,  or 
such  conditions  exist  as  to  render  the  court  unable 
to  pass  upon  the  questions  involved  without  serious 
risk  of  doing  injustice.  As  a  general  rule  though, 
in  the  application  of  statutes  of  limitation,  equity 
follows  the  law,  and  wherever  a  demand  would  be 
barred  at  law,  an  equitable  demand  of  the  like 
character  would  be  barred  in  equity.  The  bar  is 
applied  by  analogy.  In  the  cases  of  fraud  the 
authorities  are  conflicting,  as  to  whether  at  law  the 
statute  begins  to  run  from  the  commission  of  fraud 
or  from  its  discovery.  It  seems,  however,  without 
controversy,  to  be  the  settled  doctrine  in  courts  of 
equity,  that  the  statute  begins  to  run  only  from  the 
discovery  of  fraud.  This  seems  to  be  founded  on 
the  rule  in  courts  of  equity,  that  the  cause  of  ac- 
tion arises  as  soon  as  a  party  has  a  right  to 
apply  to  the  court  of  equity  for  relief,  and  such 
right  arises  only  when  the  party  has  actual  knowl- 
edge of  the  fraud,  or  when  with  due  diligence  such 
knowledge  could  be  obtained.  Kowe  v.  Bentley, 
39  Gratt.  756;  Shields  v.  Anderson,  3  Leigh  729; 
Ma^e  V.  Heiskell,  80  Va.  801:  Cresap  v.  McLean.  5 
Leigh  881;  Bumgardner  v.  Harris.  92  Va.  188;  28  S.  E. 
Bep.  229:  Reynolds  v.  Gawthrop,  87  W.  Va.  8, 16  S.  £. 
Bep.  364.  See  also,  McCarty  v.  Ball,  82  Va.  872,  1  S. 
E.  Rep.  189:  Hutcheson  v.  Grubbs,  80  Va.  251;  Ay  re  v. 
Burke,  82  Va.  841;  Switzer  v.  Nofifsinger,  82  Va.  523; 
Cottrell  V.  Watkins,  89  Va.  810. 17  S.  E.  Rep.  328:  Coles 
V.  Ballard,  78  Va.  149. 

3.  SPEcnrc  Lien  as  a  Condition  Pkecedxnt  to 
THi  iNBTmmoN  OF  SUIT.— Prior  to  the  Code  of  1849, 
it  was  held  that  a  creditor  at  large  could  not  have 
the  aid  of  a  court  of  equity  to  prevent,  or  inter- 
fere with,  in  any  way,  the  disposition  which  his 
debtor  might  make  of  his  property,  unless  such 
creditor  bad  first  proceeded  as  far  as  he  could  at 
law.  To  subject  real  estate,  he  must  have  obtained 
a  judgment  at  law  ;  and  to  subject  personal  estate, 
he  mustbave  obtained  a  judgment  and  execution. 
This  was  held  to  apply  to  creditors  attacking  a  vol- 
untary conveyance  as  fraudulent,  on  the  ground  of 
its  being  fraudulent  and  void  as  to  themselves ; 
likewise  as  to  those  attacking  conveyance  as  fraudu- 
lent in  fact.  Chamberlayne  v.  Temple,  2  Rand.  384 
0824)  :  Rhodes  v.  Cousins,  6  Rand.  187  (1828)  ;  Cole 
V.  M'Rae.  6  Rand.  644  (1828)  :  Tate  v.  Liggat,  2  Leigh 


84  (1890) ;  Kelso  v.  Blackburn,  3  Leigh  299  (1881)  r 
McC^llough  V.  SommerviUe.  8  Leigh  415  (1836).  The 
provision  as  contained  in  the  Va.  Code  of  1849  was, 
that  the  creditor  before  obtaining  a  judgment  or 
decree  for  his  claim,  could  institute  any  suit  which 
he  might  institute  after  obtaining  such  judgment 
or  decree  to  avoid  a  gift,  conveyance,  etc.,  declare^d 
void  by  the  statutes  (Va.  Code  1887,  SS2458. 2460).  See 
W.  Va.  Code  of  1899.  ch.  188.  sec.  20:  Wallace  v. 
Treakle,  27  Gratt.  479  ;  Keagy  v.  Trout.  85  Va.  397.  7  S. 
B.  Rep.  829;  Batchelder  v.  Whlte,80Va.  106;  Hoffman 
V.  Fleming,  48  W.  Va.  782,  28  S.  E.  Rep.  790 ;  Tuft  v. 
Pickering.  28  W.  Va.  330 ;  Watkins  v.  Wortman,  19  W. 
Va.  78.  See  also.  Guggenheimcr  v.  Lockridge,  39  W. 
Va.  457. 19  S.  E.  Rep. 875  ;  Baer  v.  Wilkinson,  35  W.  Va. 
428.  14  S.  E.  Rep.  3 :  Reynolds  v.  Gawthrop*  37  W.  Va. 
4,  16  S.  E.  Rep.  865 :  Clafflln  v.  Foley,  22  W.  Va.  443; 
Jackson  v.  Hull,  21  W.  Va.  618 :  Clark  v.  Figgins,  31 
W.  Va.  159,  5  S.  E.  Rep.  645  ;  Sweeney  v.  Grape  Sugar 
Co.,  80  W.  Va.  456,  4  S.  E.  Rep.  438.  Thus  the  old  rule, 
that  a  creditor  must  pursue  his  remedy  to  its  fur- 
thest extent  at  law  before  a  court  of  equity  would 
entertain  jurisdiction  to  grant  him  relief,  hks  been 
abrogated  by  the  statute  above  alluded  to,  and  sup- 
ported by  the  cases  construing  the  statute.  How- 
ever, under  the  provision  as  first  contained  in  the 
Code  of  1849.  the  question,  whether  a  creditor,  whose 
claim  was  not  due,  came  within  the  purview  of  the 
statute,  was  controverted  and  long  unsettled.  In 
Devrles  v.  Johnston.  27  Gratt.  805.  the  court  divided 
equally  upon  this  question,  viz. :  whether  a  creditor 
could  maintain  a  suit  to  avoid  a  fraudulent  convey- 
ance by  his  debtor  before  the  maturity  of  his  debt, 
under  this  provision  (now  contained  in  the  Va.  Code 
1887.  S  2460).  Four  judges  only  were  sitting  at  the 
time.  Afterwards,  in  Batchelder  v.  White,  80  Va. 
103,  it  was  held  that  a  creditor  could  not  bring  such 
suit  before  the  maturity  of  his  claim— but  in  this 
latter  case  no  notice  whatever  was  taken  of  the 
decision  in  Devries  v.  Johnston,  27  Gratt.  805.  See 
however,  Simon  v.  Ellison  (Va.  1896).  22  S.  E.  Kep. 
860.  sustaining  this  principle.  But  under  the  Acts  of 
1893-94,  p.  614,  Pollard's  Supp.  (1900).  S  2460.  the  ques- 
tion is  now  settled,  as  follows,  viz.  :  that  whether 
such  claim  be  due  and  payable  or  not,  the  creditor 
may  institute  a  suit  to  avoid  the  transfer  or  charge. 
The  West  Virginia  statute,  though,  does  not  contain 
this  clause  providing  for  suit  when  the  debt  Is  not 
due.  See  Acts  1889-90,  p.  78  ;  Davis  v.  Bonney,  89  Va. 
758,  17  S.  E.  Rep.  229 ;  1  Va.  Law  Reg.  294  ;  Barton's 
Ch.  Pr.  (2d  Ed.),  vol.  2,  p.  543  et  mq. 

Moreover,  a  foreign  judgment  is  a  debt;  and  a 
suit  in  equity  can  be  maintained  on  it  to  avoid  a 
fraudulent  or  voluntary  conveyance  without  first 
obtaining  a  judgment  at  law  in  this  state,  under  $  2, 
ch.  133,  Code  W.  Va.  1868.  Watkins  v.  Wortman. 
19  W.  Va.  78. 

But  as  further  held,  in  Guggenhelmer  v.  Lock- 
ridge, 89  W.  Va.  457, 19  S.  E.  Rep.  874.  a  transfer  from 
one  joint  debtor  to  another  will  not  give  equity 
jurisdiction  to  entertain  a  suit  by  that  creditor  of 
the  grantor,  in  advance  of  lien  by  judgment  or 
otherwise,  to  subject  the  property  to  his  debt.  Witz 
V.  Lockridge.  39  W.  Va.  463,  19  S.  E.  Rep.  876. 

C.  PARTIES.— In  a  bill  brought  by  judgment 
creditors  to  set  aside  as  fraudulent  certain  deeds, 
the  plalntlfiF  should  make  formal  parties  to  his  suit, 
either  as  plaintiffs  or  defendants,  those  who  have 
obtained  judgments  in  the  courts  of  record  in  the 
county  in  which  the  lands  of  the  debtor  are  situated, 
which  are  sought  to  be  subjected  to  the  payment 
of  the  judgments,  and  also  all  creditors  who  have 
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fraud,  the  conveyance  slionld  be  set  aside  in  toto. 
Garland  v.  RiTes,  4  Rand.  282. 

Thus,  where  an  eleait  is  levied  on  land  of  the 
debtor,  but  the  inquisition  does  not  set  out  the 
moiety  by  metes  and  bounds,  and  possession  is  not 
delivered  to  the  creditor;  and  the  debtor  makes  a 
conveyance  of  the  land  to  third  persons:  and  after- 
wards the  elegit  and  return  are  quashed,  on  the 
motion  of  the  creditor,  who  then  files  a  bill  impeach- 
inff  the  conveyance  as  fraudulent,  a  court  of  equity 
has  Jurisdiction  to  entertain  the  suit.  Claiborne 
V.  Gross,  7  Leiffh  881. 

But  in  a  bill  in  chancery,  asrainst  a  debtor,  as  an 
abeent  debtor  or  defendant,  and  other  defendants 
resident,  holding  lands  by  voluntary  or  fraudulent 
conveyances  from  the  debtor,  to  have  a  decree 
affalnst  the  debtor  for  the  debt,  and  against  the 
home  defendants  to  subject  the  lands  to  the  debt, 
the  bill,  in  order  to  srive  the  court  jurisdiction, 
under  the  statute  concerning  attachments  and  suits 
against  absent  defendants,  1  Rev.  CJode,  ch.  128,  must 
distinctly  aver  the  nonresidence  of  the  debtor; 
and.  if  the  home  defendants  in  their  anewers  say 
that  the  debtor  is  a  resident,  though  they  do  not 
plead  that  matter  in  abatement  to  the  jurisdiction, 
the  plaintiff,  to  susuin  the  jurisdiction,  must  prove 
the  fact  of  the  debtor's  residence  abroad:  and  if 
his  nonresidence  be  not  distinctly  averred  in  the 
bill,  or  if  so.  denied  by  the  home  defendants,  he  not 
proved,  the  court  has  no  jurisdiction,  and  a  decree 
for  the  plaintiff  will  be  reversed  on  that  ground. 
KeLso  V.  Blackburn,  8  Leigh  299. 

Likewise,  to  give  a  court  In  which  a  homestead 
deed,  claiming  goods  as  exempt,  is  attacked  as  in 
fraud  of  creditors,  jurisdiction  over  the  goods, 
there  must  be  a  valid  attachment  thereof,  and  the 
attachment  being  dismissed,  the  suit  should  also 
l>e  dismissed.  Simon  v.  Ellison  (Va.),  22  S.  £.  Rep. 
860. 

Nevertheless,  in  a  case  where  a  court  of  equity 
has  jurisdiction  of  the  subject-matter  of  the  suit, 
whatever  may  be  the  nature  or  amount  of  the 
demand,  the  parties  thereto  are  not  entitled  to  a 
trial  by  a  jury,  exceptwhere  the  same  is  prescribed 
by  law.    Broderlck  v.  Broderlck.  28  W.  Va.  878. 

It  should  be  noted,  however,  that  a  transfer  from 
one  joint  debtor  to  another  will  not  give  equity 
jurisdiction  to  entertain  a  suit  by  the  creditor  of  the 
grantor.  In  advance  of  lien  by  judgment  or  other- 
wise, to  8ul>ject  the  property  to  his  debt.  Such  con- 
veyance does  not  come  vrlthin  the  operation  of  the 
statute  (W.  Va.  Code  1891,  S  2,  ch.  133)  relating  to 
fraudulent  conveyances.  The  mere  statement  In  the 
bill  that  the  conveyance  was  from  one  joint  debtor 
to  the  other  would  seem  to  repel  any  ImpuUtion  of 
fraudulent  Intent,  and  make  the  bill  demurrable. 
Moreover,  the  deed  does  not  remove  the  property 
out  of  the  reach  of  the  usual  remedy.  So  there  Is 
no  ground  for  chancery  jurisdiction. 

So  where  a  grantee  in  a  fraudulent  conveyance 
has  reconveyed  the  property  to  the  debtor  (grantor), 
a  court  of  equity  has  no  jurisdiction  of  a  suit  by  the 
creditor  to  subject  the  property.  In  advance  of  a 
Hen  by  judgment  or  otherwise,  merely  because  of 
such  fraudulent  conveyance.  Guggenhelmer  v. 
Lockrldge,  89  W.  Va.  457.  19  S.  E.  Rep.  874 ;  Wltz  v. 
Lockrldge.  89  W.  Va.  4«3.  19  S.  E.  Rep.  87d. 

2.  Statute  of  Limitations  as  a  Bab  to  Insti- 
tuting Suit. 

a.  Voluntary  Conveyances.— The  limitation  of  a  suit 
to  avoid  an  absolute  conveyance  on  the  sole  grouftd  ! 
that  it  Is  voluntary  is  five  years  from  the  time  "the  j 


right  to  avoid  it  accrued''  (Va.  Code  1887.  S  2929).   Thr 
provision  as  It  originally  appeared  in  Va.  Code  I8tf. 
ch.  149,  S  13.  and  as  it  now  appears  in  W.  Va.  (3ode 
1899,  ch.  104,  S 14.  reads,  "five  years  from  the  matimg^f 
the  deed,**  etc :  and  in  Reynolds  v.  Oawthrop.  37  W.  Va. 
8, 16  S.  E.  Rep.  864,  the  court  so  construes  it,  dedarlor 
that  the  period  of  limitation  begins  to  run  from  "ike 
making*'  of  the  deed.    Humphrey  v.  Spencer.  86  W. 
Va.  11,  14  S.  £.  Rep.  410  :  McCue  v.  McCue,  41  W.  Va. 
161,  28  S.  E.  Rep.  689  ;  Scraggs  v.  Hill.  48  W.  Va.  16S. 
27  S.  E.  Rep.  810.    In  Bickle  v.  Chrisman.  76  Va.  9S. 
the  point  was  made  by  the  plaintiff,  that  **Uie  limi- 
tation did  not  begin  to  run,  until  there  was  a  rigbt 
of  action.'*    The  court  declared  that  this  was  no- 
doubtedly  correct  with  respect  to  almost  all  of  ocr 
statutes  of  limitation,  but  under  the  provision  » 
contained  in  Va.  C^ode  1878,  ch.  146,   f  16  (identical 
with  S  18,  ch.  149,  Va.  Code  1849).  the  statute  began  to 
run  "from  the  date  of  the  execution  of  the  deed,  '*  and  noi. 
as  usual  under  our  statutes,  from  the  time  the  rlgbt 
of  action  accrued.    This  distinction  is   also  made 
in  Welsh  v.  Solenberger.  85  Va.  445.  8  S.  E.  Rep.  91. 
decided  in  1888,  shortly  after  the  CJode  of  1887  took 
effect.    The  change  as  contained  in  the  Code  of  1887. 
providing  that  the  statute  should  begin  to  run  from 
the  accrual  of  the  right  of  action,  was  evidently  made 
for  the  purpose  of  relieving  creditors  against  the 
hardships  of  the  former  law.    If  such  was  the  inten- 
tion, it  was  accomplished  to  an  extent,  yet  the  law 
as  it  thus  stood  was  not  wholly  satisfactory,  a^  no 
right  of  action  would  accrue,  until  there  was  a  right 
to  recover  on  the  claim,  which  might  not  mature 
for  years  after  the  making  of  the  conveyance.    Thi« 
Inconvenience  was  overcome,  and  remedied,  by  Acf* 
1893-94.  ch.  566.  pp.  614,  615,  amending  and  re-enaccioK 
S  2460  of  the  Code,  and  providing  that  "a  creditor, 
before  obtaining  a  judgment  or  decree  for  his  claim, 
may.  whether  evch  claim  be  due  and  payable  or  nofL  in- 
stitute suit  to  avoid  the  gift,  conveyance,"  etc.    The 
above  is  substantially  the  opinion  as  expressed  In  an 
editorial  by  Judge  Burks.  1  Va.  Law  Reg.  S97,  before 
the  construction  of  the  amendment  by  the  Virginia 
Court  of  Appeals.    The  learned  Jurist  conclude:!  a< 
follows,  "that,  under  the  law  as  it  now  stands,  ina^ 
much  as  a  creditor  may  institute  and  prosecute  a 
suit  to  avoid  a  conveyance  at  any  time  before  hl^ 
claim    has   'become   due    and    payable.'    the   five 
years  prescribed  by  section  8929  must  be  computed 
from   the    time    his   right   accrued    to  avoid  tbe 
conveyance  under  section  3460  as  amended  by  tbe 
Act  of  1894.  though  his  claim  be  not  due  and  pay- 
able."   Therefore  the  statute  would  begin  to  mn 
from  the  time  the  voluntary  conveyance  is  made,  no 
question  of  fraudulent  concealment  being  brought 
into  the  case.    The  above  conclusion  is  reached  in 
Vashon  v.  Barrett  (Va.  1901).  7  Va.  Law  Reg.  96. 

But  by  the  terms  of  S  2467  of  the  Va.  Code  ISTii 
prior  to  the  late  amendment  (Acts  1896-96.  p.  296,  pir- 
scrlblng  "ten"  Instead  of  "twenty"  days),  if  tbe  con- 
veyance Is  recorded  within  twenty  days  after  dne 
acknowledgment.  It  is  as  valid  against  creditors,  as 
if  recorded  on  the  day  of  acknowledgment.  And 
the  act  of  limitation  to  suits  to  avoid  voluntary  con. 
veyances  does  not  cease  to  run  simply  because  no 
settlement  has  been  had  between  parties,  and  the 
exact  amount  due  has  not  been  ascertained.  So 
the  mere  fact  that  a  creditor  does  not  know  that  the 
conveyance  made  by  hLs  debtor  is  without  considera- 
tion, does  not  stop  the  running  of  the  statute  of  lim- 
itations. To  have  that  effect  such  ignorance  must 
proceed  from  the  fraud  of  the  grantee,  and  this 
should  be  plainly  charged.    The  burden  of  proving 
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that  the  transfer,  alleged  to  be  voluntary,  was  made 
more  than  five  years  before  tbe  institution  of  the 
sait  to  bare  it  set  aside,  is  on  tbe  party  pleading  tbe 
sutute.  Vasbon  v.  Barrett  (Va.  1901) >  7  Va.  Law 
Rer.  8&  And  tbe  limitation  applies  to  a  marriage 
settlement  abso,  attacked  upon  tbe  ground  of  its 
being  yolontary.  McCue  v.  Harris,  86  Va.  087, 10  S.  £. 
Bep.  881.  See,  in  general  connection,  Snoddy  v. 
Haakins.  ISQratt.  363;  Williams  v.  Blakey,  76  Va.  254. 

ft.  Kffeci  When  Fraud  U  an  EUrrunt.— "Under  tbe  Va. 
Code  1887,  S  2929.  limiting  tbe  period  in  wbicb  suits 
may  be  brougbt  to  set  aside  conveyances  or  trans- 
fers of  property,  on  consideration  not  deemed  val- 
uable in  law.  cases  of  actual  fraud  are  not  included. 
Snoddy  v.  Haskins.  126ratt  863;  Hutcbinson  v.  Bolts, 
35  W.  Va.  754.  14  S.  E.  Rep.  268.  This  for  tbe  reason 
tbat  sucb  conveyance  does  not  come  witbin  tbe' 
purview  of  any  statutory  provision  now  in  force. 
Of  course,  tbe  rigbt  to  institute  sucb  a  suit  can  be 
lost  in  equity  by  remissness  and  delay  in  its  asser- 
tion. It  is  true  tbat  delay  in  assertion  of  a  rigbt  is 
always  discountenanced  in  a  court  of  cbancery; 
tbat  it  does  not  encourage  stale  claims,  and  tbat  a 
party  may  lose  bis  rigbt  to  complain  of  tbe  fraud  by 
delay,  especially  wbere  tbe  delay  is  accompanied 
by  tbe  loss  of  evidence  or  tbe  deatb  of  parties,  or 
sacb  conditions  exist  as  to  render  tbe  court  unable 
to  pass  upon  tbe  questions  involved  wltbout  serious 
risk  of  doing  injustice.  As  a  general  rule  tbougb, 
in  tbe  application  of  statutes  of  limitation,  equity 
follows  tbe  law.  and  wherever  a  demand  would  be 
barred  at  law.  an  equitable  demand  of  tbe  like 
character  would  be  barred  in  equity.  Tbe  bar  is 
applied  by  analogy.  In  tbe  cases  of  fraud  tbe 
authorities  are  conflicting,  as  to  whether  at  law  tbe 
statute  begins  to  run  from  the  commission  of  fraud 
or  from  its  discovery.  It  seems,  however,  without 
controversy,  to  be  the  settled  doctrine  in  courts  of 
equity,  tbat  the  statute  begins  to  run  only  from  the 
discovery  of  fraud.  This  seems  to  be  founded  on 
tbe  rule  in  courts  of  equity,  that  the  cause  of  ac- 
tion arises  as  soon  as  a  party  has  a  rigbt  to 
apply  to  tbe  court  of  equity  for  relief,  and  such 
right  arises  only  when  the  party  has  actual  knowl- 
edge of  tbe  fraud,  or  when  vrith  due  diligence  such 
knowledge  could  be  obtained.  Rowe  v.  Bentley, 
99  Gratt.  756:  Shields  v.  Anderson,  3  Leigh  729; 
Massie  t.  Heiskell,  80  Va.  804:  Cresap  v.  McLean,  5 
Leigh  381;  Bumgardner  v.  Harris,  92  Va.  188:  23  S.  E. 
Rep.  2S9:  Reynolds  v.  Gawthrop.  87  W.  Va.  3. 16  S.  E. 
Rep.  864.  See  aLso.  McCarty  v.  Ball,  82  Va.  872, 1  S. 
S.  Rep.  180:  Hutcheson  v.  Grubbs.  80  Va.  251 ;  Ay  re  v. 
Burke.  82  Va.  341;  Switzer  v.  Noffsinger,  82  Va.  523; 
COttrell  V.  Watklns.  80  Va.  810. 17  S.  £.  Rep.  328:  Coles 
V.  Ballard,  78  Va.  149. 

a.  Spkcific  Lien  as  a  Condition  Prbcedsnt  to 
THE  iwBTiTtJTiON  OF  SuiT.— Prlor  to  the  Code  of  1849, 
it  was  held  that  a  creditor  at  large  could  not  have 
tbe  aid  of  a  court  of  equity  to  prevent,  or  inter- 
fere with,  in  any  way.  tbe  disposition  which  bis 
debtor  might  make  of  his  property,  unless  such 
creditor  bad  first  proceeded  as  far  as  he  could  at 
law.  To  subject  real  estate,  be  must  have  obtained 
a  judgment  at  law ;  and  to  subject  personal  estate, 
be  must  have  obtained  a  Judgment  and  execution. 
This  was  beld  to  apply  to  creditors  attacking  a  vol- 
untary conveyance  as  fraudulent,  on  the  ground  of 
its  being  fraudulent  and  void  as  to  themselves ; 
lUcewise  as  to  those  attacking  conveyance  as  fraudu- 
lent in  fact.  Cbamberlayne  v.  Temple,  2  Rand.  884 
(18B4)  :  Rhodes  v.  Cousins,  6  Rand.  187  (1828)  ;  Cole 
▼.  M'Rae,  6  Rand.  644  (1828) ;  Tate  v.  Liggat.  2  Leigh 


84  (1830);  Kelso  v.  Blackburn,  3  Leigh  299  (1881): 
McCullough  V.  Sommerville.  8  Leigh  415  (1836).  The 
provision  as  contained  in  the  Va.  Code  of  1840  was, 
that  the  creditor  before  obtaining  a  Judgment  or 
decree  for  his  claim,  could  institute  any  suit  which 
he  might  institute  after  obtaining  such  Judgment 
or  decree  to  avoid  a  gift,  conveyance,  etc..  declared 
void  by  the  statutes  (Va.  Code  1887.  S§  2458. 2450).  See 
W.  Va.  Code  of  1899.  ch.  138,  sec.  20:  Wallace  v. 
Trcakle,  27  Gratt.  479  ;  Keagy  v.  Trout.  86  Va.  397.  7  S. 
E.  Rep.  839  :  Batchelder  v.  White,  80  Va' 106;  Hoffman 
V.  Fleming,  43  W.  Va.  762,  28  S.  E.  Rep.  790  :  Tuft  v. 
Pickering,  28  W.  Va.  330  :  Watklns  v.  Wortman.  19  W. 
Va.  78.  See  also,  Guggenhelmer  v.  Lockridge,  39  W. 
Va.  457, 19  S.  E.  Rep.  875  ;  Baer  v.  Wilkinson,  85  W.  Va. 
428, 14  S.  E.  Rep.  3 :  Reynolds  v.  Gawthrop,  37  W.  Va. 
4,  16  S.  E.  Rep.  366;  Clafflln  v.  Foley.  22  W.  Va.  443; 
Jackson  v.  Hull,  21  W.  Va.  618 :  Clark  v.  Figgins,  31 
W.  Va.  169,  6  S.  B.  Rep.  645  ;  Sweeney  v.  Grape  Sugar 
Co.,  80  W.  Va.  456,  4  S.  E.  Rep.  488.  Thus  the  old  rule, 
that  a  creditor  must  pursue  bis  remedy  to  its  fur- 
thest extent  at  law  before  a  court  of  equity  would 
entertain  Jurisdiction  to  grant  him  relief,  hiia  been 
abrogated  by  tbe  statute  above  alluded  to,  and  sup- 
ported by  the  cases  construing  the  statute.  How- 
ever, under  the  provision  as  first  contained  in  tbe 
Cyode  of  1849.  the  question,  whether  a  creditor,  whose 
claim  was  not  due.  came  within  the  purview  of  the 
statute,  was  controverted  and  long  unsettled.  In 
Devries  v.  Johnston,  27  Gratt.  805,  the  court  divided 
equally  upon  this  question,  viz. :  whether  a  creditor 
could  maintain  a  suit  to  avoid  a  fraudulent  convey- 
ance by  bis  debtor  before  the  maturity  of  his  debt, 
under  this  provision  (now  contained  in  the  Va.  Code 
1887,  §  2460).  Four  Judges  only  were  sitting  at  the 
time.  Afterwards,  in  Batchelder  v.  White,  80  Va. 
103,  it  was  beld  that  a  creditor  could  not  bring  such 
suit  before  the  maturity  of  his  claim— but  in  this 
latter  case  no  notice  whatever  was  taken  <»f  the 
decision  in  Devries  v.  Johnston,  27  Gratt.  Sffii.  See 
however,  Simon  v.  Ellison  (Va.  1895).  22  S.  E.  Hep. 
860,  sustaining  this  principle.  But  under  the  Acts  of 
1893-94,  p.  614,  Pollard's  Supp.  (1900).  §  3460,  the  ques- 
tion is  now  settled,  as  follows,  viz.  :  that  whether 
such  claim  be  due  and  payable  or  not.  the  creditor 
may  institute  a  suit  to  avoid  the  transfer  or  charge. 
The  West  Virginia  statute,  though,  does  not  contain 
this  clause  providing  for  suit  when  tbe  debt  is  not 
due.  See  Acts  1889-90,  p.  78  ;  Davis  v.  Bonney,  h9  Va. 
758,  17  S.  E.  Rep.  229 ;  1  Va.  Law  Reg.  294  ;  Barton's 
Ch.  Pr.  (2d  Ed.),  vol.  2,  p.  543  et  seq. 

Moreover,  a  foreign  Judgment  is  a  debt;  and  a 
suit  in  equity  can  be  maintained  on  it  to  avoid  a 
fraudulent  or  voluntary  conveyance  without  first 
obtaining  a  Judgment  at  law  in  this  state,  under  i  2, 
ch.  133,  Code  W.  Va.  1868.  Watkins  v.  Wortman. 
19  W.  Va.  78. 

But  as  further  held,  in  Guggenhelmer  v.  Lock- 
ridge, 39  W.  Va.  457,  19  S.  E.  Rep.  874,  a  transfer  from 
one  Joint  debtor  to  another  will  not  give  equity 
Jurisdiction  to  entertain  a  suit  by  that  creditor  of 
the  grantor,  in  advance  of  lien  by  Judgment  or 
otherwise,  to  subject  the  property  to  his  debt.  Witz 
V.  Lockridge,  39  W.  Va.  463.  19  S.  E.  Rep.  876. 

C.  PARTIES.— In  a  bill  brought  by  Judgment 
creditors  to  set  aside  as  fraudulent  certain  deeds, 
the  plaintiff  should  make  formal  parties  to  his  suit, 
either  as  plaintiffs  or  defendants,  those  who  have 
obtained  Judgments  in  the  courts  of  record  In  the 
county  in  which  the  lands  of  tbe  debtor  are  situated, 
which  are  sought  to  be  subjected  to  the  payment 
of  the  Judgments,  and  also  all  creditors  who  have 
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obtained  Jadirments  In  courts  of  record,  or  before 
justices  in  any  part  of  the  state,  and  bare  bad  tbem 
recorded  in  tbe  judgment  lien  docket  of  tbe  county. 
Because  if  in  sucb  a  suit  all  tbe  judgment  creditors 
are  not  made  parties,  eitber  formally  or  informally, 
and  tbis  fact  is  disclosed  by  tbe  record,  tbe  appel- 
late court  wiH  reverse  any  decree  directing  tbe 
sale  of  tbe  lands  or  tbe  distribution  of  tbe  proceeds 
tbereof.  Pappenbeimer  v.  Roberts,  24  W.  Va.  702; 
Neely  v.  Jones.  16  W.  Va.  625. 

For  instance  in  a  creditors*  bill  to  annul  deeds 
made  by  a  debtor,  on  tbe  ground  of  fraud,  allesrinff 
tbal  tbe  debtor  was  tbereafter  adjudged  a  bank- 
rupt, and  bad  never  obtained  a  discbanre,  tbe 
assignee  in  bankruptcy  is  a  necessary  party.  Tabb 
V.  Huffbes  (Va.).  8  S.  E.  Rep.  148  (1887). 

So  in  a  suit  to  annul  a  bond  and  trust  deed  as 
fraudulent,  it  appearing  tbat  tbe  same  bad  been 
assigned  to  tbe  grantor's  wife,  tbe  court,  before 
decreeing  on  tbe  merits,  sbould  require  ber  to  be 
made  a  party,  and  tbe  failure  to  do  so  is  reversible 
error,  tbougb  tbe  point  was  not  made  in  tbe  lower 
court    Tbomton  v.  Gaar.  87  Va.  816, 12  S.  £.  Rep.  758. 

And  wbere  tbere  is  a  bill  to  set  aside  fraudulent 
conveyances  made  by  an  insolvent  debtor,  tbe 
trustees  and  cestuU  Que  trust  in  tbe  deeds,  tbe 
sberitr  of  tbe  counties  in  wbicb  tbe  lands  lie,  and 
tbe  execution  creditors  interested  in  tbe  property, 
sbould  be  made  parties.  Clouffb  v.  Tbompson,  7 
Qratt.  86  (1860). 

Likewise,  wbere  tbere  is  a  suit  broug-bt  by  a  judg- 
ment creditor  to  set  aside  as  fraudulent  and  void 
certain  deeds  alleged  to  bave  been  made  by  tbe 
judgment  debtor  witb  intent  to  binder,  delay  and 
defraud  tbe  plaintifiF  in  tbe  collection  of  bis  debt,  in 
order  to  cbarge  tbe  lands  tbereby  conveyed  wltb 
tbe  payment  of  bis  judgment,  tbe  alleged  fraudu- 
lent alienees  are  necessary  parties  to  tbe  suit, 
altbouirb  tbey  may  bave  conveyed  all  lands  granted 
to  them,  respectively,  to  otber  persons  wbo  are 
defendants  in  tbe  suit  Pappenbeimer  v.  Roberts, 
24  W.  Va.  702. 

But  i«  a  suit  by  creditors  of  a  busband  to  subject 
property  wbicb  be  bas  voluntarily  conveyed  away 
to  tbe  payment  of  tbeir  debts,  the  grantee  of  tbe 
busband  is  not  a  necessary  party;  because  tbe  con- 
veyance, notwithstanding  it  may  be  void  as  to  cred- 
itors, will  be.  nevertheless,  valid  between  the  par- 
ties to  it    Hensoff  v.  Weiler.  24  W.  Va.  IW. 

However,  if  a  deed  of  trust  purports  to  indem- 
nify one  of  tbe  parties,  as  to  wbom  tbe  deed  is 
charged  to  be  fraudulent,  as  surety  of  tbe  grantor 
for  certain  debts  due  to  specified  creditors,  these 
creditors,  as  well  aa  those  secured  directly,  and 
whose  debts  are  not  assailed  by  tbe  bill,  are  neces- 
sary parties.    Bl Hups  v.  Sears,  5Gratt  81. 

And  in  Almond  v.  Wilson,  75  Va.  613,  it  is  held  tbat. 
any  number  of  alienees  may  be  made  parties  de- 
fendant to  a  suit  to  set  aside  conveyances  on  the 
g^round  of  fraud,  although,  as  between  tbe  alienees 
themselves,  no  cbarge  of  combination  or  confed- 
eracy is  made. 

It  must  be  observed,  moreover,  that  If  tbe  want 
of  proper  parties  appears  on  tbe  face  of  tbe  bill,  sucb 
<»mlB8ion  will  be  'demurrable,  and  tbe  defect  may 
be  taken  advantaire  of  by  demurrer,  or  at  tbe  bear- 
InfiTof  tbe  cause.  But  wbere  a  demurrer  for  sucb 
cause  is  sustained,  tbe  plaintiff  sbould  bave  leave  to 
amend  bis  bill.  Pappenbeimer  v.  Roberts,  24  W. 
Va.  708. 


D.  PLEADING  AND  PRACTICE. 

1.  InGbnbraIj. 

Pllinsr  Judgnieat    And    BxecathHi.— In   McNew  v. 

Smith.  5  Gratt.  84,  tbe  court  declared  tbat  in  a  salt 
by  a  judgment  creditor  to  set  aside  fraudulent  con- 
veyances of  property  by  bis  debtor,  tbejudffmeat 
and  execution  being*  admitted  by  tbe  pleadinffs.  the 
failure  to  file  copies  of  tbem  in  tbe  cause,  is  not 
ground  for  reversal  of  tbe  decree  of  tbe  court  below. 
setting  aside  tbe  conveyances:  especially  if  no  ob- 
jection was  taken  in  tbat  court  to  tbe  failure  to  file 
tbem. 

Contoildatlnff  Causes.— Wbere  creditors  hy  sev- 
eral judgments  file  separate  bills  in  chancery,  tm- 
peacbing-  a  conveyance  of  land  by  a  debtor,  as 
fraudulent:  an  order  of  consolidation  of  tbe  causes 
by  tbe  chancellor  on  motion  of  one  of  tbe  plaintiifB. 
is  improper.    Claiborne  v.  Gross,  7  Leigb  SSI. 

2.  Bill,  Complaint  ob  Petition. 
a.  In  General. 

When  the  Aid  of  a  Court  of  Equity  Should  Be  RHuMtf. 
—A  court  of  equity  ouffbt  not  to  five  its  aid  to  a 
plaintiff  claiming'  under  a  deed  of  gift  from  a  per- 
son wbo  made  a  previous  transfer  of  tbe  same 
property  to  another  for  tbe  purpose  of  defrauding 
creditors:  tbe  object  of  tbe  bill  beinff  to  enforce  a 
secret  trust  between  sucb  transferrer  and  trans- 
feree.   Roane  v.  Vidal,  4  Munf.  187. 

What  Constitutes  the  Point  In  Utlffutloa.— And 
when  a  bill  is  against  fraudulent  alienees,  tbe  mat- 
ter in  litigation  is  a  fraud  charged  in  tbe  inanaire- 
ment  and  disposition  of  tbe  debtor*s  property,  in 
wbicb  cbarge  all  tbe  defendants  are  interested, 
tbouffb  in  different  deirrees  and  proportions.  Al- 
mond V.  Wilson,  75  Va.  61S. 

Issuance  of  Execution,  and  Return  Had,  Not  Condi- 
tions Precedent  to  Sustaining  a  BUI.— In  State  v. 
Bowen,  38  W.  Va.  91,  18  S.  E.  Rep.  S75.  Judgb  Ehglisb 
declares  tbat  wbere  a  bill  is  filed  by  tbe  state  to  set 
aside  a  fraudulent  conveyance  made  by  its  judg- 
ment debtor,  and  to  subject  land  in  tbe  bands  of  a 
fraudulent  grantee  to  tbe  payment  of  its  judgment 
it  is  not  necessary  tbat  an  execution  sbould  have 
issued  on  tbe  judg^ment,  and  tbat  a  return  of  nuOo 
bona  sbould  be  bad.  before  sucb  bill  can  be  sus- 
tained. Nor  is  it  necessary  to  convene  the  creditors 
of  such  judgment  debtor,  or  to  allege  and  show  that 
tbe  rents,  issues,  and  profits  of  tbe  land  songrbt  to 
be  subjected  will  not  pay  tbe  debt  in  five  years. 

Circumstances  Making  Proper  a  Disnilssal  uf  the 
Bill.— And  where  the  evidence  shows  tbat  a  creditor 
was  without  means  to  bave  loaned  money,  which  was 
claimed  to  be  due,  and  was,  previous  to  the  salt 
livinff  adulterously  witb  tbe  pretended  debtor,  and 
tbat  tbe  claim  and  suit  was  a  collusive  scheme 
between  tbe  busband  and  tbe  pretended  creditor, 
to  defraud  tbe  wife  of  tbe  pretended  debtor  out  of 
property,  it  will  be  proper  to  dismiss  tbe  bill. 
Waller  v.  Johnson.  82  Va.  966.  7  S.  E.  Rep.  88S. 

Piling  of  Petition  by  Creditor.— A  creditor  may  file 
bis  petition  in  a  cause  pending,  which  bas  for  its 
object  tbe  vacation  of  a  fraudulent  conveyance, 
and,  upon  proper  allegations,  be  made  a  party  to 
the  suit,  and  the  bill,  exhibits,  answers,  depositions^ 
orders,  and  decrees,  and  all  the  proceedingrs  in  said 
cause,  may,  upon  proper  prayer,  be  read  as  ]>art  of 
his  petition.  Richardson  v.  Ralpbsnyder.  40  W.  Va 
15,  20  S.  E.  Rep.  854. 

Thus,  as  held  in  Pappenbeimer  v.  Roberts,  91  W. 
Va.  702.  in  a  suit  brought  by  judgment  creditors  to 
set  aside  a  conveyance  on  the  ground  of  fraud,  any 
judgment  creditor,  wbo  bas  not  been  made  a  party. 
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formally  or  informally,  and  who  has  an  nnsatisfled 
judirment  against  the  debtor,  which  was  recovered 
before  the  suit  was  broufht,  may  at  any  time 
before  a  final  decree  file  his  petition  in  the  cause 
settinflT  up  his  judgment  and  praying  to  be  made  a 
party  to  the  suit,  and  to  have  his  rights  under  his 
Jndsntaent  adjudicated;  and  if  this  ri^ht  be  denied 
him,  it  will  be  error  for  which  the  decree  of  the 
lower  court,  denying  such  right,  will  be  reversed  in 
the  court  of  appeals. 

d.  Wh0n a  BiU Is  Not  JfuUi/arioun—Vmcre  a  bill  in 
equity  is  brouffht  to  subject  to  the  lien  of  the  plain- 
tiff's judgment  his  debtor's  estate  alleged  to  have 
been  fraudulently  conveyed  to  various  persons, 
who  are  charged  with  having  combined  and  col- 
Ended  with  the  debtor  to  defraud  tbe  plaintiff,  and 
who  are  all  made  parties,  the  bill  is  not  multifa- 
rious.   Com.  V.  Drake.  81  Va.  805. 

So  if  a  bill  In  equity  is  brought  to  subject  to  the 
Hen  of  a  plaintiff's  judgment  his  debtor's  estate. 
which  is  alleged  to  have  been  fraudulently  con- 
▼eyed  to  various  persons,  all  of  whom  are  made 
defendants;  but  there  is  no  charge  of  combination 
or  confederacy  among  the  alienees,  the  bill  is  not 
multifarious  for  this  cause.  Almond  v.  Wilson,  75 
ya.613. 

e.  AlUoaHons  and  Avermenis  Necessary  to  Sustain  Bill. 
Noaresldenca.— In  a  bill  in   chancery,   against  a 

debtor  as  an  absent  debtor  or  defendant,  and  other 
defendants  resident,  holding  lands  by  voluntary  or 
fraudulent  conveyances  from  the  debtor,  to  have  a 
decree  ag-ainst  the  debtor  for  the  debt  and  against 
the  home  defendants  to  subject  the  lands  to  the  debt, 
the  bill,  in  order  to  give  the  court  jurisdiction,  under 
tbe  statute  concerning  attachments  and  suits  against 
absent  defendants  (1  Rev.  Code.  ch.  128),  must 
distinctly  aver  the  nonresidence  of  the  debtor;  and. 
if  the  home  defendants  in  their  answers  say  that  the 
debtor  is  a  resident,  though  they  do  not  plead  that 
matter  in  abatement  to  the  jurisdiction,  the  plaintiff, 
to  sustain  the  jurisdiction,  must  prove  the  fact  of  the 
debtor's  residence  abroad;  and  if  his  nonresidence 
be  not  distinctly  averred  in  the  bill,  or,  if  so  denied 
by  the  home  defendants,  be  not  proved,  the  court 
has  no  jurisdiction,  and  a  decree  for  the  plaintiff 
will  be  reversed  on  that  ground.  Kelso  v.  Black- 
bum,  S  Leigh  280. 

PnuML— It  is  not  suiflcient  to  make  a  general  charge 
of  f  rand  in  a  bill.  In  addition  to  the  general  charge, 
the  facts  constituting  the  fraud,  though  not  what  is 
merely  evidence,  must  be  given.  Saunders  v.  Par- 
rish.  86  Va.  502,  10  S,  E.  Rep.  748i  Zell  Guano  Co.  v. 
Heatherly,  88  W.  Va.  400, 18  S.  E.  Rep.  611;  First  NaL 
Bank  v.  Bowman,  96  W.  Va.  640,  14  S.  E.  Rep.  080; 
Greer  v.  O'Brien,  96  W.  Va.  2T7,  15  S.  E.  Rep.  74; 
Arnold  v.  Slaughter,  96  W.  Va.  580, 15  S.  E.  Rep.  260. 

Generally  fraud  should  be  charged  by  setting  forth 
tbe  particular  manner  in  which  the  act  was  done, 
and  the  end  and  design  to  be  accomplished.  If  these 
show  that  fraud  was  designed  and  perpetrated  it  is 
not  necessary  to  aver  the  legal  conclusion  that  they 
constitute  fraud.  But  the  charge  that  a  deed  was 
made  with  intent  to  hinder,  delay,  and  defraud 
creditors  is  not  the  mere  statement  of  a  legal 
conclusion,  but  a  charge  of  a  material  fact.  Amer- 
ican Net  A  Twine  Co.  v.  Mayo,  07  Va.  182,  88  S.  £.  Rep. 


TlinB,  to  overthrow  the  title  of  a  purchaser  on  the 
gronnds  of  fraud,  it  Is  necessary  to  allege  in  the  bill 
that  the  grantor  committed  the  act  fraudulently  to 
defrand  creditors;  and  tbe  facts  must  be  given; 
and,  moreover,  it  must  be  alleged  that  the  purchaser 


fraudulently  conspired  with  him,  or  had  notice  of 
the  grantor's  fraudulent  intent,  or  had  notice  of  the 
fraud  rendering  the  grantor's  title  void.  Vance 
Shoe  Co.  V.  Haught,  41  W.  Va.  276,  28  S.  E.  Rep.  558. 

But  the  privity  of  a  grantee  in  the  fraud  of  his 
grantor  is  sufllciently  charged  by  charging  that  the 
deed  was  made  not  only  without  any  consideration 
deemed  valuable  in  law,  but  with  intent  to  hinder, 
delay,  and  defrand  the  creditors  of  the  grantor.  It 
is  not  necessary  to  charge  expressly  that  the  grantee 
had  notice  of  the  fraud  intended  by  the  grantor. 
American  Net  A  Twine  Co.  v.  Mayo.  07  Va.  182.  38  8. 
£.  Rep.  628. 

Moreover,  where  a  bill  to  set  aside  conveyances 
contains  positive  and  specific  allegations  of  fraud, 
such  allegations  are  taken  as  true  on  the  bill  being 
taken  as  confessed.  Welsh  v.  Solenberger.  86  Va. 
441,  8  S.  E.  Rep.  01;  Price  v.  Thrash.  8DGratt.  515. 

Whan  AHegstlons  5aff Icient  to  Qlva  Jarlsdictlon.  In 
Watkins  v.  Wortman,  10  W.  Va.  78,  a  creditor  filed  a 
bill  in  chancery  against  a  debtor  and  his  wife  and 
others  alleging  a  recovery  by  him  of  a  judgment  in 
another  state  against  the  debtor ;  that  execution 
issued  thereon  and  was  returned  unsatisfied  ;  that 
the  debtor  had  removed  to  the  state  of  West  Virginia 
in  which  the  court  had  jurisdiction,  and  purchased 
two  tracts  of  land  and  paid  for  them ;  that  one  of  the 
tracts  he  had  caused  to  be  conveyed  to  his  wife  with 
intent  to  defraud  his  creditors :  that  the  other  tract 
had  been  conveyed  to  one  of  the  other  parties 
defendant ;  that  whether  this  was  accidently  so 
done,  it  was  equally  fraudulent  as  to  creditors : 
that  there  was  no  personal  property,  out  of  which 
the  debt  was  to  be  made  :  that  unless  both  tracus  of 
land  were  subjected  to  the  payment  of  his  debt,  the 
debt  would  be  lost  The  defendants  demurred  to 
this  bill.  And  the  demurrer  was  overruled  by  the 
lower  court,  and  the  court  of  appeals  sustained  the 
judgment  overruling  such  demurrer. 

And  it  was  further  held  that,  whether  the  allega- 
tion of  the  bill  as  to  the  second  contract  of  land  was 
sufficient  or  not,  yet  as  the  allegation  to  the  first 
contract  was  sufficient  to  give  the  court  of  equity 
jurisdiction,  it  was  proper  to  include  any  other 
property  of  the  debtor,  so  that  it  could  be  first  made 
liable  in  protection  of  the  alleged  voluntary  or 
fraudulent  vendee. 

d.  Jiiohi  to  Sue.— See  ante,  "Rights  and  I>ia))ill- 
ties." 

One  party  guilty  of  fraud  in  a  transaction  can 
have  no  relief  in  equity  against  another  persou, 
though  equally  guilty  of  fraud  in  the  same.  Stout 
V.  Phtlippi  Manuf..  etc.,  Co..  41  W.  Va.  830,  88  S.  K. 
Rep.  B71. 

And  in  Roberts  v.  Kelly,  2  P.  ft  H.  806,  it  was  held 
that  an  agreement,  between  a  debtor  and  his  surety 
in  a  forthcoming  bond,  to  the  effect  that  the  surety 
should  purchase  slaves  of  the  debtor,  at  a  sale  under 
an  execution  on  a  judgment  on  the  bond,  for  the 
amount  of  the  debt,  which  was  greatly  less  than  the 
value  of  the  slaves,  and.  holding  the  legal  title,  per- 
mit the  slaves  to  remain  in  the  possession  of  the 
debtor,  with  liberty  to  redeem  them,  upon  paying 
the  amount  advanced  with  interest  within  five  years, 
whei^there  is  no  intention  to  defraud  creditors,  Is 
valid  and  would  be  enforced  in  a  court  of  equity,  by. 
permitting  the  debtor  to  redeem  on  paying  the 
amount  advanced  with  interest 

8.  Plba.  Amswkb  and  Subsbqukvt  Pi^addigk.  - 
Where  a  bill  seeks  to  set  aside  a  deed  of  conveyance 
as  voluntary  and  fraudulent,  and  the  grantee,  in 
his  answer,  denies  any  knowledge  of  fraud  in  the 
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trausactlon,  in  tbe  absence  of  any  replication  to  the 
answer. 'such  allesration  will  be  taken  to  be  true. 
Blerne  v.  Ray.  37  W.  Va.  571. 16  S.  E.  Rep.  804. 

And  if  a  bill  charges  a  postnuptial  settlement  to 
be  voluntary,  the  answer  does  not  shift  the  burden, 
and  is  not  evidence  for  the  respondents,  but  the 
offense  must  be  proved.  Perry  v.  Ruby.  81  Va.  817  ; 
Hatcher  v.  (^rews,  78  Va.  460. 

Where,  however,  in  a  bill  to  set  aside  as  fraudu- 
lent certain  deeds,  the  want  of  proper  parties 
appears  on  the  face  of  the  bill,  such  omission  will 
be  demurrable,  and  the  defect  may  be  taken  ad  van* 
ta.ec  of  by  demurrer  or  at  the  hearinsr.  But  if  the 
demurrer  for  such  cause  Is  sustained,  the  plain tijS 
should  have  leave  to  amend  his  bill.  Pappenheimer 
v.  Roberts,  24  W.  Va.  702. 

4.  VAaiANCJB.— Thoug-h  it  is  true  that  the  case 
stated  in  a  bill  in  equity  must  be  sustained  by  the 
evidence,  this  rule  will  not  forbid  relief  to  the 
plaintiff  where  the  case  proved  does  not  materially 
vary  from  the  case  stated:  as  where  two  deeds  are 
charflred  to  be  without  consideration,  and  intended 
to  delay  and  hinder  the  plaintiff,  and  the  proof  is 
that  the  second  belnff  a  deed  to  a  trustee  for  the 
separate  use  of  the  debtor's  wife,  was  without  val- 
uable consideration,  the  decree  should  be  for  the 
plaintifit.    Campbell  v.  Bowles,  80  Gratt  662. 

E.  EVIDENCE. 

1.  PaESUMPTION  AND  BUBDBN  OF  PBOOF. 

a.  In  Oeneral. 

Presumptions.  — The  maxim,  "Fraud  must  be 
proven  and  is  never  to  be  presumed,"  is  true  only 
when  understood  as  affirming  that  the  contract  or 
conduct  apparently  honest  and  lawful  must  be 
regarded  as  such,  until  shown  to  be  otherwise  by 
evidence,  either  positive  or  circumstantial:  but 
fraud  may  be  inferred  from  facts  calculated  to 
establish  it:  and  fraud  should  be  so  inferred  when 
the  facts  and  circumstances  are  such  as  to  lead  a 
reasonable  man  to  the  conclusion  that  the  property 
of  a  debtor  has  been  attempted  to  be  withdrawn 
from  the  reach  of  his  creditors,  with  the  intent  to 
prevent  them  from  recovering  their  just  debts: 
and  if  prima  facie  such  fraudulent  intent  be  thus 
established,  It  must  be  recrarded  as  conclusively 
established,  unless  it  is  rebutted  by  facts  and 
circumstances  which  are  proven.  Burt  v.  Tlm- 
mons.  89  W.  Va.  441,  2  S.  E.  Rep.  780;  Bronson  v. 
Vauffhan,  44  W.  Va.  406.  29  S.  E.  Rep.  1022;  Slpe  v. 
Earman,  26  Gratt.  563:  Herrin?  v.  Wickham,  29 
Gratt.  628;  Keasry  v.  Trout,  85  Va.  890.  7  S.  E.  Rep. 
829.  And  as  held  in  Stonebraker  v.  Hicks,  94  Va.  618 
27  S.  E.  Rep.  497.  in  the  absence  of  fraud  apparent  on 
the  face  of  the  deed,  or  necessarily  Inferred  from 
its  terms,  fraud  will  not  be  presumed,  but  must  be 
t)roved  with  clearness  and  certainty. 

Thus,  the  provisions  of  a  mortfirasre  or  deed  of 
trust  may  be  of  such  a  character  as  of  themselves 
to  furnish  conclusive  evidence  of  a  fraudulent  in- 
tent: but  the  presumption  of  law  is  in  favor  of 
honesty,  and  tbe  court  cannot  presume  fraud 
unless  the  terms  of  the  Instrument  preclude  any 
other  Inference.    Williams  v.  Lord,  75  Va.  390. 

And  fraud  cannot  be  presumed  in  an  action  to  set 
aside  a  marrlasre  settlement,  but  must  be  proved  by 
clear  and  satisfactory  evidence  to  have  been  con- 
curred in  by  both  parties.  And  this  is  so,  irrespec- 
tive of  the  amount  of  the  husband's  Indebtedness, 
and  even  though  his  whole  estate  is  Included  in  the 
settlement.  Noble  v.  Davles.  4  S.  E.  Rep.  206  (Va. 
1887). 

Onus  ProlMndl.— The  onus  probandl  Is  on  him  who 


alleges  fraud,  and  if  the  fraud  is  not  Btrictly  and 
clearly  proved  as  It  is  alleged,  relief  cannot  be 
granted,  although  the  party  against  whom  relief  li 
sought  may  not  have  been  perfectly  clear  In  his 
dealings.  Harden  v.  Wag-ner,  23  W.  Va.  8S6:  Poser 
V.  Gardner,  21  W.  Va.  469;  Scott  v.  Rowland.  82  Va 
484.  4  S.  E.  Rep.  605;  Fischer  v.  Lee,  98  Va.  159.  VS. 
E.  Rep.  441. 

But  while  fraud  must  be  clearly  proved  and  the 
burden  of  proof  rests  on  him  who  allegres  it,  it 
may  be  proved  by  circumstances,  and  when  the 
evidence  shows  a  prima  facie  case  of  fraud,  the 
burden  shifts  to  the  upholder  of  the  transaction 
to  establish  its  fairness.  Herrinir  v.  Wickham.  2f 
Gratt  028:  Hickman  v.  Trout,  83  Va.  478,  8  S.  E.  Bepi 
131 :  Enffleby  v.  Harvey.  96  Va.  445.  25  S.  E.  Rep.  SB: 
Sutherlln  v.  March,  76  Va.  236;  White  v.  Perry,  14 
W.  Va.  86;  Martin  v.  Smith.  2S  W.  Va.  580;  Bog- 
ffess  V.  Richards,  89  W.  Va.  567,  20  S.  E.  Rep.  500;  PaiU 
V.  Baugh,  85  Va.  956.  9  S.  E.  Rep.  829:  American  N. 
&  T.  Co.  V.  Mayo,  97  Va.  182.  33  S.  E.  Rep.  58& 

But  where  a  subsequent  creditor  of  a  grantor 
assails,  in  a  chancery  suit,  a  deed  made  by  the 
g-rantor  as  voluntary  and  fraudulent,  the  recitals 
in  the  deed  that  the  grantee  had  paid  the  irrantor  a 
valuable  consideration  is  not  evidence  against  the 
creditor  of  such  payment;  and  the  burden  of  prov- 
ing that  a  valuable  consideration  was  paid  by  the 
grantee  to  the  grantor  is  upon  the  grantee,  but  the 
burden  of  proving  that  the  deed  was  fraudulent  in 
fact  is  upon  the  creditor.  Rogers  v.  Verlander.SI 
W.  Va.  619,  5  S.  E.  Rep.  847. 

Moreover,  the  onus  is  on  the  creditor  to  show  that 
his  debt  was  contracted  before  the  deed  was  re- 
corded, in  order  to  render  the  property  liable 
therefor.    Scott  v.  Jones.  76  Va.  283. 

b.  As  Affected  by  Consideration.— It  is  well  settled  that 
the  consideration  named  in  a  deed  may  be  en- 
quired Into.  Summers  v.  Dame,  81  GratL  8M. 
But  he  who  undertakes  to  show  a  different  con- 
sideration, must  do  it  by  satisfactory  proof. 
Click  V.  Green,  77  Va.  827.  And  when  tbe  con- 
sideration is  inquired  into,  and  it  is  shown  that 
the  conveyance  is  founded  upon  a  valuable  consid- 
eration, the  burden  of  proving  that  the  deed  is  fraud- 
ulent in  fact,  rests  upon  the  creditor  assailing^  it 
Cohn  V.  Ward.  32  W.  Va.  34.  9  S.  E.  Rep.  41. 

But  where  a  creditor  files  a  bill  to  set  aside  as 
fraudulent  a  deed  executed  by  his  debtor  which  re- 
cites the  payment  of  a  valuable  consideration,  and 
such  creditor's  debts  are  older  than  the  d^ed.  the 
burden  is  on  the  ffrantee  to  prove  the  payment  of 
the  purchase  money,  or,  if  the  deed  was  executed 
in  payment  of  existing  debts,  to  prove  the  existence 
and  validity  of  such  debts.  Knl^rht  v.  G.  &  C  Cap- 
Ito,  23  W.  Va.  639. 

Moreover,  when  such  conveyance  is  made  in  ooe- 
sideratlon  of  a  pre-existing*  indebtedness,  it  is  a 
badge  of  fraud  for  the  g^rantee  to  retain  the  evidence 

I 

of  such  indebtedness  in  his  possession  uncanceled, 
after  the  conveyance  has  been  completed.  Webb  v. 
Ingham,  29  W.  Va.  389, 1  S.  E.  Rep.  816. 

However,  mere  inadequacy  of  consideration  in 
the  absence  of  fraud  will  not  Invalidate  a  convey- 
ance.   Tebbs  V.  Lee,  76  Va.  744. 

But  it  must  be  observed,  that  board  and  lodging 
and  the  keep  of  a  horse  do  not.  as  between  husband 
and  wife*  parent  and  child,  and  other  near  relatives 
constitute  a  consideration  from  which  the  law  will 
imply  a  promise  of  payment,  and  no  action  can  be 
maintained  therefor  in  the  absence  of  an  express 
contract  or  engagement  to  pay  for  them.    Nor  can 
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an  express  promise  to  pay,  made  after  the  supplies 
bare  "been  f  umislied  or  the  services  rendered,  be 
enforced  asrainst  the  promisor  to  the  prejudice  of 
bis  creditorH.  Stonebnmer  ▼.  Motley,  96  Va.  784,  80 
S.  E.  Rep.  961. 

<•.  As  AfTesUd  by  P&m«mio».— The  vendor's  continu- 
ing in  possession  of  iroodsand  chattels  after  an  abso- 
lute sale  raises  a  leffal  presumption  that  the  sale  is 
fraudulent  as  to  creditors  of  the  vendor,  which 
throws  upon  the  vendee,  imperatively,  the  burden  of 
provinsr  the  fairness  and  srood  faith  of  the  transac- 
tion: and  this  cannot  be  done  without  sufficient 
evidence  that  the  sale  was  for  a  fair  and  valuable 
consideration,  and  that  the  vendor  did  not  continue 
to  have  an  interest  in  the  property  by  secret  under- 
Atandiuff :  and  in  the  absence  of  all  evidence  to  show 
such  consideration,  or  in  the  absence  of  all  evidence 
from  which  the  inference  can  be  fairly  drawn,  that 
the  vendor  did  not  continue  to  have  an  interest  in 
the  property,  the  leiral  presumption  that  he  did, 
and  that  the  sale  was  not  for  such  consideration,  be- 
comes absolute  and  conclusive  ;  and  the  same  will 
be  the  conclusion,  though  there  is  some  evidence  on 
these  subjects,  if  Itis  Insufficient  to  rebut  the  strong 
lecral  presamption  arising  from  the  vendor's  reten- 
tion of  possession  after  the  sale.  Curtln  v.  Isaacsefi, 
»  W.  Va.  S91. 15  S.  £.  Rep.  171 ;  Curd  v.  Miller,  7  Gratt 
1»:  Bindley  v.  Martin,  28  W.  Va.  778. 

And  the  fact  of  possession  remaining  with  the 
mortgagor  five  years  without  demand  made  and 
pursued  by  a  process  of  law  on  the  part  of  the  moru 
gagees,  does  not  make  a  case  in  which,  under  the 
statute  of  frauds,  the  property  is  taken  to  be  with 
tbe  possession,  and  liable  to  the  creditors  of  the  per- 
son in  possession.    Rose  v.  Burgess,  10  Lielgh  180. 

d.  TranBoetioM  b^ween  Belativts.— And  in  transac- 
tions between  a  father  and  his  child,  husband  and 
wife,  brother  and  sister,  between  whom  there  exists 
a  strong  natural  motive  to  provide  for  each  other, 
at  the  expense  of  existing  creditors,  it  requires  less 
proof  to  show  fraud,  where  they  are  sought  to  be 
impeached  as  fraudulent ;  and,  on  the  other  hand, 
when  a  prima  facie  case  is  made.  It  requires  much 
stronger  proof  to  show  fair  dealing  than  would  be 
required  if  the  transaction  were  between  strangers. 
Urey  v.  Winton,  30  W.  Va.  554,  4  S.  E.  Rep.  451;  Cole- 
man V.  Cocke.  0  Rand.  618. 

Likewi<^  if  a  conveyance  be  made  by  a  father  to 
his  son  in  consideration  of  old  debts  alleged  to  be 
doe  from  the  father  to  the  son,  and  the  same  is 
impeached  by  his  creditors  as  having  been  made 
with  Intent  to  hinder,  delay  and  defraud  them  in 
the  collection  of  their  debts,  the  son  will  be  held  to 
stricter  proof  of  his  honesty  in  dealing  with  his 
father,  than  a  stranger  would  be.  Knlgh  t  v.  Capito, 
23  W.  Va.  039. 

Similarly,  where  a  bill  is  filed  by  a  creditor  alleg- 
ing that  a  deed  from  a  father  to  bis  son  was  In  fact 
Toluntary,  although  reciting  on  its  face  a  valuable 
consideration,  and  the  son  in  his  answer  denies  the 
allegation,  and  claims  that  he  paid  a  valuable  con- 
»ideration  for  the  land,  the  burden  of  proof  is  on 
the  son.  to  show  that  a  valuable  consideration  was 
paid,  and  the  recital  of  the  deed  is  no  evidence 
against  the  creditor.  Himan  v.  Thorn,  8S  W.  Va. 
507. 9  S.  £.  Rep.  990. 

*.  Transaetions  between  Husband  and  Fr//«.— Where 
creditors  of  the  husband  seek  to  subject  real 
estate  claimed  by  the  wife,  which  has  been  con- 
veyed to  her,  either  directly  or  Indirectly  from 
her  husband,  the  burden  of  showing  that  it  was 
paid  for  by  her  out  of  her  separate  estate  rests 


upon  her,  and,  in  the  absence  of  such  proof,  it 
would  be  presumed  that  the  purchase  money  was 
furnished  by  her  husband.  Hutchinson  v.  Bolts,  35 
W.  Va.  754, 14  S.  E.  Rep.  267:  Mayhew  v.  Clark,  88  W. 
Va.  387.  10  S.  E.  Rep.  786 ;  Wood  v.  Harmison,  41  W. 
Va.  876,  23  S.  B.  Rep.  660  :  Yates  v.  Law.  86  Va.  117. 
9  S.  E.  Rep.  506  ;  Spence  v.  Repass.  94  Va.  716,  27  S.  £. 
Rep.  683  :  Crowder  v.  Qarber.  97  Va.  565.  34  S.  E.  Rep. 
470 :  McOonville  v.  Nat  Val.  Bank,  98  Va.  9,  34  S.  E. 
Rep.  801 ;  Runkle  v.  Runkle,  98  Va.  663,  37  S.  E.  Rep. 
879 :  Maxwell  v.  Hanshaw,  24  W.  Va.  405. 

Thus,  in  a  suit  by  creditors  to  set  aside  a  deed  to 
secure  notes  executed  to  the  grantor  by  his  wife, 
the  grounds  for  setting  aside  being  fraud,  where 
the  wife  claims  that  the  original  transaction  repre- 
sented a  loan  by  her  to  him,  the  burden  Is  on  her 
to  show  that  fact,  and  also  a  contemporaneous 
promise  by  him  to  pay  the  debt.  Darden  v.  Fergu- 
son (Va.  1897),  27  S.  E.  Rep.  486. 

And  where  a  husband  conveys  a  Judgment  to  a 
trustee  for  the  benefit  of  his  wife,  or  executes  a 
deed  of  trust  for  the  same  purpose,  the  burden  is 
thrown  upon  the  wife  to  show,  as  against  creditors 
attacking  either  for  fraud,  that  the  transaction 
was  faAra.nd  bona  Me,  to  so  secure  to  her  a  subsisting 
and  valid  debt.  Llvey  v.  Winton,  80  W.  Va.  664,  4  S. 
E.  Rep.  451. 

Moreover,  if  property  is  alleged  to  have  been  pur- 
chased by  a  wife,  or  a  conveyance  of  property  is 
made  to  her  during  coverture,  the  burden  is  upon 
her  to  prove  distinctly  that  she  paid  for  it  with 
means  not  derived  from  her  husband.  Evidence 
that  she  made  the  purchase,  or  that  the  property 
was  conveyed  to  her,  amounts  to  nothing,  unless 
it  is  accompanied  by  clear  and  full  proof  that  she 
paid  for  it  with  her  own  separate  estate:  and  in  the 
absence  of  such  proof  the  presumption  is  that  her 
husband  furnished  the  means  to  pay  for  it  and  it 
will  be  subject  to  his  debts.  McMasters  v.  Edgar, 
22  W.  Va.  673:  Stockdale  v.  Harris,  28  W.  Va.  499; 
Brooks  V.  Applegate,  87  W.  Va.  873,  16  S.  E.  Rep.  585; 
Grant  v.  Sutton,  90  Va.  771,  19  S.  E.  Rep.  784. 

So  if  a  wife  delivers  money  or  property  of  her 
own  to  her  husband,  which  he  uses  in  his  business, 
the  presumption  is  that  such  delivery  was  intended 
as*  a  gift;  and  in  order  to  constitute  such  delivery  a 
loan,  as  against  the  creditors  of  the  husband,  the 
wife  must  prove  an  express  promise  of  the  husband 
to  repay,  or  establish  by  the  circumstances  that  it 
was  a  loan,  and  not  a  gift  Zinn  v.  Law,  82  W.  Va. 
447,  9  S.  E.  Rep.  871. 

And  in  Morriss  v.  Harveys,  75  Va.  726,  the  court 
declared  that  while  it  is  true  that  neither  a  Judg- 
ment nor  the  substitution  of  other  securities  will 
prevent  a  court  of  equity,  when  a  deed  is  sought  to 
be  impeached,  as  voluntary,  from  looking  to  the 
original  cause  of  action  to  ascertain  whether  it  was 
a  subsisting  debt  contracted  at  the  time  the  deed 
was  made,  and  where  the  right  of  third  persons 
have  Intervened,  as  in  the  case  of  a  settlement  upon 
a  wife  and  children,  it  is  certainly  competent  for 
them  to  show,  if  they  can.  that  not  only  the  judg- 
ment but  the  debt  upon  which  it  is  founded,  has 
been  satisfied  and  discharged  by  the  substitution  of 
a  new  security.  The  burden  of  proving  that  a 
transfer  by  the  husband  to  his  wife's  brother  was 
bona  fide  and  for  a  valuable  consideration  rests  upon 
the  wife  and  upon  the  creditors.  Thus,  in  Herzog 
V.  Welter,  24  W.  Va.  199,  an  insolvent  husband  trans- 
ferred to  his  wife's  brother,  by  deed  for  an  alleged 
valuable  consideration,  his  personal  property:  soon 
thereafter  the  brother  transferred  the  property  in 
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like  manner  to  another  brother,  and  the  latter 
immediately  transferred  It  to  his  sister,  the  wife 
of  the  insolvent  husband,  as  a  ffif  t  in  consideration 
of  fraternal  affection.  In  a  controversy  between 
the  wife  and  the  creditors  of  the  hnsband  as  to  the 
rlffht  to  have  the  property  subjected  to  the  payment 
of  debts  contracted  by  the  husband  before  he  made 
the  transfer,  the  above  principle  was  laid  down. 

/.  Indebtedness  as  an  Blemeni.—'M.OTeoYer,  where 
there  is  a  transfer  of  property,  either  directly  or 
Indirectly,  by  an  insolvent  hnsband  to  his  wife 
durinff  coverture,  it  is  justly  revarded  with  suspi- 
cion; and  unless  it  fairly  appears  that  it  was 
entirely  free  from  any  wrongful  intent  or  purpose 
to  withdraw  the  property  from  the  husband's  cred- 
itors, it  will  not  be  sustained.  And  in  such  transfer 
there  is  a  presumption  agralnstTthe  wife  in  favor  of 
the  husband's  creditors  which  she  must  overcome 
by  affirmative  proof.  Maxwell  v.  Hanshaw,  2i  W. 
Va.40(>. 

And  in  Hutchison  v.  Kelly.  1  Rob.  128  (1842).  the 
presumption  of  fraud,  in  respect  to  voluntary  con- 
veyances when  there  are  existing  debts,  came  before 
the  court  for  consideration.  The  conclusion  drawn 
from  the  cases  by  Chancellob  Kent  in  Reade  v. 
Ltvinffston  (N.  Y.),  8  Johns.  Ch.  Rep.  600,  that  if  the 
Grrantor  be  indebted  at  the  time  of  a  voluntary  con- 
veyance, it  is  presumed  to  be  fraudulent  in  respect 
to  debts  then  existing,  and  no  circumstances  can  re- 
pel the  lesral  presumption  of  fraud,  was  approved  by 
Judge  Stanabd  but  was  disapproved  by  Judge 
Baldwin,  who  rendered  the  opinion  of  the  court. 
The  principle  was  declared  by  Judge  Baldwin  to  be, 
that,  while  the  indebtedness  of  the  grrantor  at  the 
time  a  voluntary  conveyance  raises  a  le^al  presump- 
tion affainst  its  validity,  yet  the  presumption  is  only 
l»r{9iia/a«t0  and  not  conclusive.  The  principles  laid 
down  in  this  case  were  approved  in  the  Bank  of 
Alexandria  v.  Patton,  1  Rob.  499  (1848).  For  fuller 
discussion  of  principles,  and  collection  of  cases,  see 
mnte,  "Transfers  Which  Are  Not  Affected  with  Fraud, 
but  Are  Inoperative  as  to  Certain  Persons." 

0.  Intent  of  {?rfln<or.— Under  W.  Va.  Code  1899,  ch.  74. 
relatinff  to  fraudulent  conveyances,  etc.,  a  howi  Jide 
purchaser  for  valuable  consideration,  who  has  no 
notice  of  the  fraudulent  intent  of  his  immediate 
rrantor,  or  of  the  fraud  rendering  void  the  title  of 
such  ffrantor  is  protected.  But  when  the  plaintiff 
has  shown  that  the  conveyance  was  made  by  the 
irrantor  with  Intent  to  delay,  hinder,  or  defraud  cred- 
itors, then  the  grantor  must  meet  this  by  showing 
that  he  was  a  purchaser  for  value,  and  without 
notice  of  the  fraudulent  intent  of.  his  irrantor:  and 
the  recital  in  the  deed  of  the  payment  of  the  pur- 
chase money  Is  not  sufficient  Blackshire  v.  Pettit, 
36  W.  Va.  547.  14  S.  E.  Rep.  182. 

And  where  the  facts  and  circumstances  connected 
with  a  fraudulent  conveyance  necessarily  estab- 
lish the  complicity  of  the  srrantee  in  the  fraudulent 
intent  of  the  arrantor,  it  is  not  necessary  by  direct 
proof  to  show  notice  of  such  intent  to  the  arrantee. 
CX>re  V.  Cunningham.  27  W.  Va.  200. 

3.  ADMISSIBILITY. 

a.  In  General.— lja,rge  latitude  is  always  ^ven  to 
the  admission  of  evidence  where  the  charge  is 
fraud.  Piedmont  Bank  v.  Hatcher.  94  Va.  229,  26  S. 
£.  Rep.  605.  And  it  seems  well  settled,  that  the  rule 
in  pari  delicto  potior  est  conditio  defendendis,  does  not 
apply,  where  the  policy  of  the  law  requires  that  a 
fraudulent  or  vicious  conveyance  should  be  en- 
forced: and,  therefore,  where  a  debtor  makes  a 
fraudulent  conveyance  of  his  properly,  for  the  pur- 


pose of  protectinflT  it  from  his  creditors,  the  fraud- 
ulent grantee  may  enforce  such  conveyance  in  a 
court  of  law,  and  the  debtor  will  not  be  allowed  ti> 
defeat  the  claim  by  provinir  fraud.  Starke  v.  Little- 
pare,  4  Rand.  808. 

So  the  maxim,  "'Nemo  alUoans  suam  turpiiydinem  a*- 
diendus  est,''  if  it  be  law,  does  not  apply,  where  it  is 
the  creditors  of  the  parties  who  assail  the  deed,  and 
call  on  one  of  them  to  prove  the  fraud.  Brown  ▼. 
Molineaux.  21  Gratt  539. 

b.  Evidence  Inadmissibls  by  Reason  of  the  Ineomfie- 
tencv  of  Parties.See  monographic  note  on  "Wit- 
nesses." 

Husband  and  Wife.— In  William  and  Mary  College 
V.  Powell,  12  Gratt.  872,  a  postnuptial  settlement  was 
made  by  a  husband  upon  his  wife.  The  wife  after- 
wards died ;  then  a  bill  was  filed  by  a  creditor  oi 
the  husband,  ag-ainst  her  children,  to  set  aside  the 
settlement  as  fraudulent  as  to  the  creditor.  The 
court  held  that  the  hnsband  was  not  a  competeot 
witness  to  prove  the  consideration  upon  which  the 
settlement  was  made.  So  where  husband  and  wife 
are  both  parties,  and  interested,  their  evidence  is 
not  admissible,  because  they  are  incompetent  to 
testify.  Perry  v.  Ruby,  81  Va.  317 ;  Burton  v.  MIU. 
78  Va.  408  :  Thornton  v.  Gaar.  87  Va.  815, 12  S.  £.  Bei>. 
758  :  Flynn  v.  Jackson,  98  Va.  341,  25  S.  £.  Rep.  i :  De 
Farffes  v.  Ryland.  87  Va.  401,  12  S.  £.  Rep.  805 :  Scoti 
v.  Rowland.  82  Va.  484,  4  S.  E.  Rep.  605. 

c.  When  Evidence  Is  Admissible  to  Frote  Considets- 
tion.— When  the  deed  is  assailed  by  third  parties  oa 
the  ffround  of  fraud,  it  is  admissible  to  show,  in  ad- 
dition to  the  consideration  expressed  in  the  deed, 
that  a  substantial  and  valuable  consideration  wa^ 
paid,  or  the  converse.  Casto  v.  Pry,  88  W.  Va.  4«. 
10  S.  £.  Rep.  799.  And  this  principle  is  extended  w 
the  introduction  of  parol  evidence  to  show  other 
valuable  consideration,  where  a  deed  is  made  la 
consideration  of  "natural  love  and  affection,**  and 
the  further  consideration  of  "one  dollar."  Harvey 
V.  Alexander,  1  Rand.  219. 

And  in  Eppes  v.  Randolph.  2  Call  1S5,  decided  ia 
1799,  and  before  the  provision  making  any  fflft,  con- 
veyance, etc.,  upon  consideration  of  marriave,  void 
as  to  existing  creditors  (see  Va.  Code  1887.  f  USB). 
and  therefore  not  in  the  light  of  that  provision,  it 
was  held  that,  although  a  deed  does  not  mention  that 
it  was  made  in  consideration  of  a  marriage  contract, 
the  party  may,  nevertheless,  aver  and  prove  it. 

d.  WAen  and  against  Whom  Bedtals  in  Deeds  Art  Ad- 
missible as  Evidence.— It  is  the  settled  law  of  this 
state  that  the  recital  in  a  deed  of  the  payment  of  a 
valuable  consideration  for  the  property  therein  con- 
veyed is  not  admissible  as  evidence-  of  aiich  pay- 
ment as  against  a  stranger  or  a  creditor  of  the 
grantor  assailing  the  deed  as  voluntary,  and  fraud- 
ulent as  to  him.  Cohn  v.  Ward,  82  W.  Va.  S4.  9  &  B- 
Rep.  41  ;  Childs  v.  Hurd,  82  W.  Va.  00,  9  S.  E.  Rep.  Itt. 

And  under  Va.  Code  1887,  S  2101,  after  a  loan  to  a 
person  with  whom,  or  with  those  claiminsr  under 
him.  possession  had  remained  five  years,  a  deed  i» 
made  by  the  lender,  declaring  the  original  loan  and 
continuing  it ;  but  this  deed  is  never  admitted  u 
record,  the  deed  cannot  affect  the  creditor  of  the 
person  in  possession  and  oug-ht  not  to  be  received  as 
evidence  against  such  creditors.  Pate  v.  Baker,  ft 
Leigh  80. 

Nevertheless,  the  recital  in  a  postnuptial  settle- 
ment of  a  consideration  for  the  deedv  is  evidence 
against  persons  claiming  under  the  settler,  but  not 
against  the  creditors  of  the  settler  contesting  the 
fairness  or  the  validity  of  the  deed.    Blow  v.  Mai- 
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nard,  2  Lel^rh  29 ;  Lawrence  v.  Blow,  2  L.elirb  20 : 
Perry  v.  Ruby,  81  Va.  817 :  Plynn  v.  Jackson.  98  Va. 
Sll.  25S.  £.  Bep.  1. 

€.  Prior  or  SubteQuent  Conduct  of  Persons  Interested. 
—Parol  declarations  of  a  irrantor  prevlons  to  the 
ezecnUoii  of  a  deed,  and  at  tlie  very  moment  of  eze- 
catlnff  it,  are  admissible  to  explain  the  intention 
with  wbich  it  was  made.  Land  v.  Jeffries,  5  Rand. 
Sll. 

Bnt  it  is  a  well-settled  rule  of  evidence  that  the 
declarations  of  the  arrantor.  made  subsequent  to 
the  conveyance,  are  not  admissible  to  affect  the 
title  of  his  grantee ;  and  this  is  most  certainly  true 
if  made  a  year  subsequent  Casto  v.  Pry,  88  W.  Va. 
449.  10  S.  £.  Rep.  799 :  Claytor  y.  Anthony,  6  Rand. 


However,  where  fraud  in  the  sale  and  purchase  of 
property  is  in  issue,  the  evidence  of  other  frauds  of 
like  cbaracter.  committed  by  the  same  party,  at  or 
about  tbe  same  time,  is  admissible.  Piedmont  Bank 
V.  Hatcher,  94  Va.  229,  26  S.  £.  Rep.  605. 

a.  Weight. 

a.  In  Oeneral.— In  order  to  set  aside  a  conveyance 
claimed  to  be  fraudulent  as  to  creditors,  it  must  be 
shown  tbat  both  irrantor  and  ffrantee  participated 
in,  or  bad  knowledcre  of  the  fraud.  Mer.  Bank  v. 
Belt  (Va.  1898),  80  S.  E.  Rep.  407.  And  the  fraud 
must  be  clearly  proved.  First  Nat  Bank  v.  Bow- 
man, SOW.  Va.  649, 14  S.  £.  Rep.  989  ;  Greer  v.  O'Brien, 
88  W.  Va.  277. 15  S.  £.  Rep.  74 ;  Arnold  v.  Slaughter, 
86  W.  Va.  589.  15  S.  £.  Rep.  260. 

However,  it  is  not  necessary  to  prove  that  the 
grantee  had  positive  knowledge  of  such  fraudulent 
intent.  It  is  sufflcien  t  to  prove  that  the  grantee  had 
knowledfire  of  facts  and  circumstances  which  would 
have  excited  the  suspicion  of  a  man  of  ordinary 
care  and  prudence,  and  put  him  upon  inquiry  as  to 
the  bona.^d€s  of  the  transaction,  which  inquiry  would 
necessarily  have  led  to  a  discovery  of  the  fraud  of 
his  grantor.  American  Net  &  Twine  Co.  v.  Mayo,  97 
Va.  182.  8S  S.  £.  Rep.  528. 

And  it  is  not  enough  that  the  purpose  of  the 
grantor  be  fraudulent  Knowledge  of  such  purpose 
must  be  clearly  brought  home  to  the  alienee. 
Where  tlie  latter  had  denied  such  knowledge  on 
oath,  it  cannot  be  held  that  his  denial  is  overthrown 
by  mere  circumstances  of  suspicion  adduced  against 
him.    Batchelder  v.  White,  80  Va.  108. 

But  if  a  husband  conveys  a  tract  of  land  to  his 
wife,  and  the  conveyance  is  attacked  by  his  cred- 
itors, the  deed  should  be  set  aside  if  the  evidence  is 
conflicting:  though  the  preponderance  is  against 
the  ffood  faith  of  the  transaction.  Noyes  v.  Carter 
(Va.).  28  S.  £.  Rep.  1. 

Moreover,  if  a  deed  bears  upon  its  face  such 
marks  or  badges  of  fraud  as  to  clearly  show  that 
the  intent  of  the  grantor  was  to  delay,  hinder*  or 
defraud  his  creditors,  such  deed  is  fraudulent  on 
its  face,  and  the  court  will  so  hold  it  on  inspection. 
In  such  case  the  thing  itself  speaks,  and  conclu- 
sively proclaims  the  fraudulent  intent,  because  the 
grantor  is  taken  to  Intend  what  he  does,  and  the 
natural  or  necessary  consequences  of  his  act 
Douglass  Mdse.  Co.  v.  Laird,  87  W.  Va.  687,  17  S.  £. 
Rep.  188.  And  evidence  will  not  be  received  to 
contradict  such  conclusion.  Long  v.  Meriden.  etc., 
Co.,  94  Va.  904,  27  S.  £.  Rep.  499. 

And  the  usual  badges  of  fraud  are  :  Gross  inade- 
quacy of  price  ;  no  security  taken  for  the  purchase 
money  ;  unusual  length  of  credit  for  the  bonds 
which  have  been  taken  at  long  periods  ;  conveyance 
In  payment  of  antecedent  indebtedness  of  a  father 


to  his  son  when  (hey  reside  together ;  threats  and 
pendency  of  suits  ;  concealment  of  the  transactions 
which  relate  to  the  conveyances ;  keeping  the  dei^d 
unacknowledged  and  unrecorded  for  a  considerable 
time :  remaining  in  possession  by  the  grantor  as 
before  the  conveyance.  Any  of  these  facts  may 
make  a  case  ot  urima  facie  fraud,  calling  on  the  par- 
ties for  explanation.  Hickman  v.  Trout  88  Va.  478. 
8  S.  £.  Rep.  181 ;  Todd  v.  Sykes.  97  Va.  148,  88  S.  E. 
Rep.  517  :  Paul  v.  Baugh.  85  Va.  956.  9  S.  £.  Rep.  329 : 
Young  V.  Willis,  82  Va.  291 :  Armstrong  v.  Lachman. 
84  Va.  726.  6  S.  E.  Rep.  129  ;  Reilly  v.  Barr.  34  W.  Va. 
95, 11  S.  £.  Rep.  750  :  Didier  v.  Patterson,  98  Va.  584. 
25  S.  E.  Rep.  661.  But  the  privilege  of  longer  tim  e  and 
possession,  not  exceeding  five  years,  upon  paying 
interest  does  not  affect  validity  :  nor  will  the  fact 
that  creditors  may  be  hindered  and  delayed,  in  the 
absence  of  fraudulent  Intent  Keagy  v.  Trout  8f» 
Va.  890. 7  S.  £.  Rep.  829  ;  Slpe  v.  Earman.  26  G^ratt 
568 :  Young  v.  WlUis,  82  Va.  291. 

ft.  In  Souity.—WhWe  no  rule  can  be  laid  down  as 
to  the  extent  of  evidence  required  to  set  aside  a  con- 
veyance as  fraudulent  It  must  satisfy  the  chancel- 
lor's conscience,  and  it  may  be.  and  generally  must 
be.  circumstantial.  Armstrong,  Cator  &  Co.  v.  Lach- 
man, 84  Va.  726,  6  S.  E.  Rep.  129:  Witz.  Biedler  &Co. 
V.  Osbum.  88  Va.  227.  2  S.  E.  Rep.  83 ;  Moore  v.  Ull- 
man.  80  Va.  807. 

c.  drcumstontial  Evidence*— VfXiVie  the  burden  of 
proving  a  deed  fraudulent  as  to  creditors  is  upon  the 
creditors,  positive  evidence  of  fraudulent  intent  is 
notrequired,  but  it  may  be  deduced  from  the  circum- 
stances of  the  transaction  and  the  relation  and 
situation  of  the  parties  to  it  and  to  each  other.  Cir- 
cumstantial evidence  if  adequate  to  satisfy  the  court 
of  such  fraudulent  intent  is  sufflcient  and  oftes 
the  only  evidence  attainable.  Reynolds  v.  Gaw- 
throp,  37  W.  Va.  8,  16  S.  E.  Rep.  364 :  Moore  v.  Ull- 
man,  80  Va.  907;  Armstrong,  Cator  &Co.  v.  Lachman. 
84  Va.  726.  6  S.  £.  Rep.  129 ;  Witz.  Biedler  A  Co.  v. 
Osbum.  88  Va.  227,  2  S.  E.  Rep.  83. 

Therefore,  a  fraudulent  Intent  need  not  be  estab- 
lished by  express  proof  but  may  be  shown  by  just 
legal  Implication  from  the  evidence  where  the  cir- 
cumstances are  such  that  the  intent  may  be  justly 
Inferred.  Pratt  v.  Cox,  22  Gratt  880 ;  Johnson  v. 
Wagner,  76  Va.  691 :  Lockhard  v.  Beckley,  10  W.  Va. 
101. 

Or,  as  expressed  In  Martin  v.  Rexroad.  15  W.  Va. 
512,  fraud  should  be  legally  inferred  from  the  facts 
and  circumstances  of  the  case,  when  the  facts  and 
circumstances  are  of  such  a  character  as  to  lead  a 
reasonable  man  to  the  conclusion  that  the  sale  was 
made  with  the  intent  to  hinder,  delay  or  defraud 
existing  or  future  creditors.  And  further,  where 
the  facts  and  circumstances  in  any  case  are  such  as 
to  make  9,  prima  facie  case  of  fraudulent  intent  they 
are  to  be  taken  as  conclusive  evidence  of  such  intent, 
unless  rebutted  by  other  facts  and  circumstances  in 
the  case.  Sturm  v.  Chalfant,  88  W.  Va.  248,  18  S.  E. 
Rep.  451;  Goshom  v.  Snodgrass,  17  W.  Va.  717: 
Hutchinson  v.  Boltz,  36  W.  Va.  754,  14  S.  E.  Rep. 
267:  Himan  v.  Thorn,  82  W.  Va.  607.  9  S.  E.  Rep.  980: 
Parker  v.  Valentine,  27  W.  Va.  677;  Lockhard  v. 
Beckley,  10  W.  Va.  88;  Richardson  v.  Ralphsnyder. 
40  W.  Va.  15,  20  S.  E.  Rep.  854;  Livesay  v.  Beard,  j» 
W.  Va.  585:  Saunders  v.  Parrish,  86  Va.  692. 10  S.  E. 
Rep.  748;  Paul  v.  Baugh,  85  Va.  955, 9  S.  £.  Rep.  329: 
Hickman  v.  Trout  83  Va.  478,  3  S.  E.  Rep.  131;  Alsop 
V.  Catlett  97  Va.  364,  84  S.  E.  Rep.  48;  Reilly  v.  Barr. 
84  W.  Va.  96,  11 S.  E.  Rep.  750;  Ferguson  v.  Daughtrey, 
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like  manner  to  another  brother,  and  the  latter 
Immediately  transferred  it  to  his  sister,  the  wife 
of  the  insolvent  husband,  as  a  srlft  In  consideration 
of  fraternal  affection.  In  a  controversy  between 
the  wife  and  the  creditors  of  the  husband  as  to  the 
riffht  to  have  the  property  subjected  to  the  payment 
of  debts  contracted  by  the  husband  before  he  made 
the  transfer,  the  above  principle  was  laid  down. 

/.  Indebtedness  as  an  Blement.— Moreover,  where 
there  is  a  transfer  of  property,  either  directly  or 
indirectly,  by  an  insolvent  husband  to  his  wife 
during  coverture,  it  is  justly  regarded  with  suspi- 
cion; and  unless  it  fairly  appears  that  it  was 
entirely  free  from  any  wrongrful  Intent  or  purpose 
to  withdraw  the  property  from  the  husband's  cred- 
itors. It  will  not  be  sustained.  And  In  such  transfer 
there  Is  a  presumption  a8ralnst:the  wife  In  favor  of 
the  husband's  creditors  which  she  must  overcome 
by  affirmative  proof.  Maxwell  v.  Hanshaw,  24  W. 
Va.  406. 

And  in  Hutchison  v.  Kelly,  1  Rob.  128  (1842),  the 
presumption  of  fraud.  In  respect  to  voluntary  con- 
veyances when  there  are  existing  debts,  came  before 
the  court  for  consideration.  The  conclusion  drawn 
from  the  cases  by  Chancblia^r  Kent  In  Reade  v. 
Llvingrston  (N.  Y.),  8  Johns.  Ch.  Rep.  500.  that  if  the 
irrantor  be  indebted  at  the  time  of  a  voluntary  con- 
veyance, it  is  presumed  to  be  fraudulent  in  respect 
to  debts  then  existinar.  and  no  circumstances  can  re- 
pel the  learal  presumption  of  fraud,  was  approved  by 
Judge  Stanard  but  was  disapproved  by  Judge 
Baldwin,  who  rendered  the  opinion  of  the  court. 
The  principle  was  declared  by  Judge  Baldwin  to  be, 
that,  while  the  indebtedness  of  the  grantor  at  the 
time  a  voluntary  conveyance  raises  a  lesral  presump- 
tion against  its  validity,  yet  the  presumption  is  only 
prima  facie  and  not  conclusive.  The  principles  laid 
down  in  this  case  were  approved  in  the  Bank  of 
Alexandria  v.  Patton.  1  Rob.  409  (1848).  For  fuller 
discussion  of  principles,  and  collection  of  cases,  see 
•nte,  "Transfers  Which  Are  Not  Affected  with  Fraud, 
but  Are  Inoperative  as  to  Certain  Persons." 

g.  Intent  of  Grantor. —Under  W.  Va.  Ctode  1899,  ch.  74. 
relating  to  fraudulent  conveyances,  etc.,  a  bona  Jide 
purchaser  for  valuable  consideration,  who  has  no 
notice  of  the  fraudulent  Intent  of  his  immediate 
rrantor.  or  of  the  fraud  renderiuff  void  the  title  of 
such  firrantor  is  protected.  But  when  the  plaintiff 
has  shown  that  the  conveyance  was  made  by  the 
grantor  with  intent  to  delay,  hinder,  or  defraud  cred- 
itors, then  the  ffrantor  must  meet  this  by  showinar 
that  he  was  a  purchaser  for  value,  and  without 
notice  of  the  fraudulent  intent  of.  his  srrantor :  and 
the  recital  in  the  deed  of  the  payment  of  the  pur- 
chase money  is  not  sufficient.  Blackshlre  v.  Pettit, 
35  W.  Va.  547.  14  S.  E.  Rep.  182. 

And  where  the  facts  and  circumstances  connected 
with  a  fraudulent  conveyance  necessarily  estab- 
lish the  complicity  of  the  crantee  in  the  fraudulent 
intent  of  the  grantor,  it  Is  not  necessary  by  direct 
proof  to  show  notice  of  such  intent  to  the  arrantee. 
Core  V.  Cunningrham,  27  W.  Va.  208. 

2.  Admissibility. 

a.  In  General.— lidirge  latitude  is  always  srlven  to 
the  admission  of  evidence  where  the  charere  is 
fraud.  Piedmont  Bank  v.  Hatcher.  94  Va.  229,  28  S. 
£.  Rep.  505.  And  it  seems  well  settled,  that  the  rule 
in  pari  delicto Dotior  est  conditio  defendendis,  does  not 
apply,  where  the  policy  of  the  law  requires  that  a 
fraudulent  or  vicious  conveyance  should  be  en- 
forced: and,  therefore,  where  a  debtor  makes  a 
fraudulent  conveyance  of  his  propert3',  for  the  pur- 


pose of  protectintr  it  from  his  creditors,  the  fraad- 
ulent  ffrantee  may  enforce  such  conveyance  in  a 
court  of  law,  and  the  debtor  will  not  be  allowed  to 
defeat  the  claim  by  proving*  fraud.  Starke  v.  Little- 
pa^e,  4  Rand.  988. 

So  the  maxim,  "Nemo  alUaanssuam  turpitudiuem  <w- 
diendus  est,"  if  It  be  law,  does  not  apply,  where  it  Ia 
the  creditors  of  the  parties  who  assail  the  deed,  and 
call  on  one  of  them  to  prove  the  fraad.  Brown  t. 
Molineaux.  21  Gratt  539. 

b.  Evidence  Inadmissible  by  Season  of  tAs  Ineooi^- 
tency  of  Parties.— See  monoffraphlc  note  on  "Wit- 
nesses." 

Husband  and  Wife.— In  William  and  Mary  College 
V.  Powell,  12  OratL  872,  a  postnuptial  settlement  wa* 
made  by  a  husband  upon  his  wife.  The  wife  after- 
wards died :  then  a  bill  was  filed  by  a  creditor  of 
the  husband,  against  her  children,  to  set  aside  the 
settlement  as  fraudulent  as  to  the  creditor.  The 
court  held  that  the  husband  was  not  a  competeoi 
witness  to  prove  the  consideration  upon  which  the 
settlement  was  made.  So  where  husband  and  wife 
are  both  parties,  and  interested,  their  evidence  is 
not  admissible,  because  they  are  incompetent  lo 
testify.  Perry  v.  Ruby,  81  Va.  817 :  Barton  v.  MlU. 
78  Va.  488  :  Thornton  v.  Gaar,  87  Va.  815. 12  S.  E.  Repi 
753  ;  Flynn  v.  Jackson,  93  Va.  341,  25  S.  E.  Rep.  l :  De 
Faroes  v.  Ryland,  87  Va.  404.  12  S.  £.  Rep.  805 :  Scott 
V.  Rowland,  82  Va.  484.  4  S.  £.  Rep.  565. 

c.  When  Emdence  Is  Admissible  to  Prove  Considers- 
^ton.— When  the  deed  is  assailed  by  third  parties  oa 
the  ground  of  fraud,  it  is  admissible  to  show,  in  ad- 
dition to  the  consideration  expressed  in  the  deed, 
that  a  substantial  and  valuable  consideration  wa* 
paid,  or  the  converse.  Casto  v.  PYy,  38  W.  Va.  44». 
10  S.  E.  Rep.  799.  And  this  principle  is  extended  v 
the  introduction  of  parol  evidence  to  show  other 
valuable  consideration,  where  a  deed  is  made  la 
consideration  of  **natural  love  and  affection,"  ani 
the  further  consideration  of  "one  dollar.**  Harver 
V.  Alexander,  1  Rand.  219. 

And  in  Eppes  ▼.  Randolph,  2  Call  1S^  decided  ia 
1799,  and  before  the  provision  makinff  any  rift,  coo- 
veyance,  etc.,  upon  consideration  of  marrlagre.  void 
as  to  existing  creditors  (see  Va.  Code  1887.  %  2IS9J. 
and  therefore  not  in  the  llffht  of  that  provision.  It 
was  held  that,  although  a  deed  does  not  mention  that 
it  was  made  in  consideration  of  a  marriage  contract, 
the  party  may,  nevertheless,  aver  and  prove  it 

d.  When  and  against  Whom  RecUals  in  Deeds  Are  Ad- 
missible as  Evidence.— It  is  the  settled  law  of  thli 
state  that  the  recital  In  a  deed  of  the  payment  of  a 
valuable  consideration  for  the  property  therein  con- 
veyed is  not  admissible  as  evidence  of  atoch  pay- 
ment as  asrainst  a  stranffer  or  a  creditor  of  the 
ffrantor  assailing  the  deed  as  voluntary,  and  fraud- 
ulent as  to  him.  Cohn  v.  Ward,  82  W.  Va.  34, 9  S.  K. 
Rep.  41 :  Childs  v.  Hurd,  82  W.  Va.  88.  9  S.  B.  Rep.  SOt 

And  under  Va.  Code  1887,  $  2481.  after  a  loan  to  a 
person  with  whom,  or  with  those  claiming  under 
him,  possession  had  remained  five  years,  a  deed  i« 
made  by  the  lender,  declaring  the  original  loan  and 
continuing  it ;  but  this  deed  is  never  admitted  ta 
record,  the  deed  cannot  affect  the  creditor  of  the 
person  in  possession  and  ouffht  not  to  be  received  a« 
evidence  airalnst  such  creditors.  Pate  v.  Baker,  ft 
Lelarh  80. 

Nevertheless,  the  recital  in  a  postnuptial  settle- 
ment of  a  consideration  for  the  deed,,  is  evidence 
affainst  persons  claiminfir  under  the  settler,  but  ooi 
against  the  creditors  of  the  settler  contesting  the 
fairness  or  the  validity  of  the  deed.    Blow  v.  May- 
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nard.  S  Ltcigh  29 ;  Lawrence  v.  Blow.  2  Leiffh  29 : 
Perry  v.  Ruby,  81  Va.  817 ;  Flynn  v.  Jackson.  93  Va. 
S4U25S.  E.  Rep.  1. 

€.  Prior  or  Subtequent  Conduct  of  PersonM  IfUeretted. 
—Parol  declarations  of  a  grantor  previous  to  the 
ezecntion  of  a  deed,  and  at  tbe  yery  moment  of  exe- 
cntiDff  it,  are  admissible  to  explain  the  intention 
with  which  it  was  made.  Iiand  y.  Jeffries,  6  Rand. 
211. 

But  it  is  a  well-settled  rale  of  evidence  that  the 
declarations  of  the  ffrantor,  made  subsequent  to 
the  conveyance,  are  not  admissible  to  affect  the 
dtle  of  bis  srantee ;  and  this  is  most  certainly  true 
if  made  a  year  subsequent.  Casto  v.  Pry.  83  W.  Va. 
448,  10  S.  £.  Rep.  799 :  Clay  tor  v.  Anthony,  a  Rand. 


However,  where  fraud  in  the  sale  and  purchase  of 
property  is  in  issue,  the  evidence  of  other  frauds  of 
like  character,  committed  by  the  same  party,  at  or 
about  the  same  time,  is  admissible.  Piedmont  Bank 
V.  Hatcber.  94  Va.  229.  26  S.  £.  Rep.  506. 

S.  Wbight. 

a.  In  General.— In  order  to  set  aside  a  conveyance 
claimed  to  be  fraudulent  as  to  creditors,  it  must  be 
shown  that  both  grantor  and  grantee  participated 
in,  or  had  knowledge  of  the  fraud.  Her.  Bank  v. 
Belt  (Va.  ]89e).  80  S.  E.  Rep.  407.  And  the  fraud 
must  be  clearly  proved.  First  Nat  Bank  v.  Bow- 
man. SOW.  Va.  649,  14  S.  £.  Rep.  909  ;  Greer  v.  O'Brien. 
86  W.  Va.  277, 15  S.  £.  Rep.  74 :  Arnold  v.  Slaughter, 
86  Vr.  Va.  589, 15  S.  £.  Rep.  250. 

However,  it  is  not  necessary  to  prove  that  the 
grantee  had  positive  knowledge  of  such  fraudulent 
intent.  It  is  sufflcien  t  to  prove  that  the  grantee  had 
knowledg'e  of  facts  and  circumstances  which  would 
have  excited  the  suspicion  of  a  man  of  ordinary 
care  and  prudence,  and  put  him  upon  inquiry  as  to 
the  bona  Jtdet  of  the  transaction,  which  inquiry  would 
necessarily  have  led  to  a  discovery  of  the  fraud  of 
his  grantor.  American  Net  &  Twine  Ck>.  v.  Mayo,  97 
Va.  188.  8S  S.  E.  Rep.  588. 

And  it  is  not  enough  that  the  purpose  of  the 
gran  tor  be  fraudulent  Knowledge  of  such  purpose 
must  be  clearly  brought  home  to  the  alienee. 
Where  the  latter  had  denied  such  knowledge  on 
oath,  it  cannot  be  held  that  his  denial  is  overthrown 
by  mere  circumstances  of  suspicion  adduced  against 
him.    Batchelder  v.  White,  80  Va.  108. 

But  if  a  husband  conveys  a  tract  of  land  to  his 
wife,  and  the  conveyance  Is  attacked  by  his  cred- 
itors, the  deed  should  be  set  aside  If  the  evidence  is 
conflicting :  though  the  preponderance  is  against 
the  good  faith  of  the  transaction.  Noyes  v.  Carter 
(Va.),  23  S.  E.  Rep.  1. 

Moreover,  if  a  deed  bears  upon  its  face  such 
marks  or  badges  of  fraud  as  to  clearly  show  that 
the  intent  of  the  grantor  was  to  delay,  hinder,  or 
defraud  his  creditors,  such  deed  is  fraudulent  on 
its  face,  and  the  court  will  so  hold  it  on  inspection. 
In  such  case  the  thing  itself  speaks,  and  conclu- 
sively proclaims  the  fraudulent  intent  because  the 
grantor  is  taken  to  intend  what  he  does,  and  the 
natural  or  necessary  consequences  of  his  act 
Douglass  Mdse.  Ck>.  v.  Laird,  87  W.  Va.  687,  17  S.  £. 
Bcp.  188.  And  evidence  will  not  be  received  to 
contradict  such  conclusion.  Long  v.  Meriden,  etc., 
Oa,  94  Va.  594,  27  S.  E.  Rep.  499. 

And  the  nsnal  badges  of  fraud  are  :  Gross  inade- 
quacy of  price  :  no  security  taken  for  the  purchase 
money ;  unusual  length  of  credit  for  the  bonds 
which  have  been  taken  at  long  periods  ;  conveyance 
inpayment  of  antecedent  Indebtedness  of  a  father 


to  his  son  when  (hey  reside  together ;  threats  and 
pendency  of  suits  :  concealment  of  the  transactions 
which  relate  to  the  conveyances :  keeping  the  dedd 
unacknowledged  and  unrecorded  for  a  considerable 
time  :  remaining  in  possession  by  the  grantor  as 
before  the  conveyance.  Any  of  these  facts  may 
make  a  case  of  prima  faeU  fraud,  calling  on  the  par- 
ties for  explanation.  Hickman  v.  Trout,  83  Va.  478. 
8  S.  E.  Rep.  131 ;  Todd  v.  Sykes.  97  Va.  148.  88  S.  E. 
Rep.  517 :  Paul  v.  Baugh.  85  Va.  965,  9  S.  E.  Rep.  329 ; 
Young  V.  Willis,  82  Va.  291 :  Armstrong  v.  Lachman. 

84  Va.  726,  6  S.  E.  Rep.  129  :  Reilly  v.  Barr,  84  W.  Va. 
96,  11  S.  E.  Rep.  750  :  Dldier  v.  Patterson,  98  Va.  584. 

85  S.  E.  Rep.  661.  But  the  privilege  of  longer  time  and 
possession,  not  exceeding  live  years,  upon  paying- 
Interest  does  not  affect  validity  :  nor  will  the  fact 
that  creditors  may  be  hindered  and  delayed,  in  the 
absence  of  fraudulent  intent  Keagy  v.  Trout  8» 
Va.  890.  7  S.  £.  Rep.  329  :  Slpe  v.  Earman,  26  G^ratt. 
568 ;  YouufiT  V.  Willis,  82  Va.  291. 

b.  In  Bouitv.— While  no  rule  can  be  laid  down  as 
to  the  extent  of  evidence  required  to  set  aside  a  con- 
veyance as  fraudulent  it  must  satisfy  the  chancel> 
lor's  conscience,  and  it  may  be.  and  generally  must 
be.  circumstantial.  Armstrong,  Cator  &  Co.  v.  Lach  - 
man,  84  Va.  726.  6  S.  £.  Rep.  129;  WItz.  Bledler  &Co. 
V.  Osburn,  88  Va.  227.  2  S.  E.  Rep.  38 ;  Moore  v.  Ull- 
man,  80  Va.  807. 

c.  CircufMtantial  Evidence>—Whilt  the  burden  of 
proving  a  deed  fraudulent  as  to  creditors  is  upon  the 
creditors,  positive  evidence  of  fraudulent  intent  is 
not  required,  but  it  may  be  deduced  from  the  circum- 
stances of  the  transaction  and  the  relation  and 
situation  of  the  parties  to  it  and  to  each  other.  Cir- 
cumstantial evidence  if  adequate  to  satisfy  the  court 
of  such  fraudulent  Intent  is  suflQcient  and  often 
the  only  evidence  attainable.  Reynolds  v.  Gaw- 
throp,  87  W.  Va.  8,  16  S.  £.  Rep.  364 ;  Moore  v.  Ull- 
man,  80  Va.  807;  Armstrong,  Cator  ACo.  v.  Lachman, 
84  Va.  728,  6  S.  E.  Rep.  129  ;  Witz,  Bledler  &  Co.  v. 
Osburn,  83  Va.  227,  2  S.  E.  Rep.  33. 

Therefore,  a  fraudulent  intent  need  not  be  estab- 
lished by  express  proof  but  may  be  shown  by  just 
legal  Implication  from  the  evidence  where  the  cir- 
cumstances are  such  that  the  intent  may  be  Justly 
Inferred.  Pratt  v.  Cox,  22  Gratt  830 ;  Johnson  v. 
Wagner,  76  Va.  691 ;  Lockhard  v.  Beckley.  10  W.  Va. 
101. 

Or,  as  expressed  in  Martin  v.  Rexroad.  15  W.  Va. 
512,  fraud  should  be  legally  inferred  from  the  facU 
and  circumstances  of  the  case,  when  the  facts  and 
circumstances  are  of  such  a  character  as  to  lead  a 
reasonable  man  to  the  conclusion  that  the  sale  was 
made  with  the  intent  to  hinder,  delay  or  defraud 
existing  or  future  creditors.  And  further,  where 
the  facts  and  circumstances  in  any  case  are  such  as 
to  make  SLjfrima/acie  case  of  fraudulent  intent  they 
are  to  be  taken  as  conclusive  evidence  of  such  intent 
unless  rebutted  by  other  facts  and  circumstances  in 
the  case.  Sturm  v.  Chalfant  38  W.  Va.  248,  18  S.  E. 
Rep.  451;  Goshom  v.  Snodgrass,  17  W.  Va.  717; 
Hutchinson  v.  Boltz,  85  W.  Va.  754,  14  S.  £.  Rep. 
267;  Himan  v.  Thorn,  32  W.  Va.  607.  9  S.  E.  Rep.  930: 
Parker  v.  Valentine,  27  W.  Va.  677;  Lockhard  v. 
Beckley,  10  W.  Va.  88;  Richardson  v.  Ralphsnyder. 
40  W.  Va.  15,  20  S.  E.  Rep.  864;  Livesay  v.  Beard,  2* 
W.  Va.  585;  Saunders  v.  Parrlsh,  86  Va.  692. 10  S.  E. 
Rep.  748;  Paul  v.  Baugh.  85  Va.  956,  9  S.  E.  Rep.  329: 
Hickman  v.  Trout  83  Va.  478,  3  S.  E.  Rep.  131;  Alsop 
V.  Catlett  97  Va.  864,  34  S.  E.  Rep.  48;  Reilly  v.  Barr. 
34  W.  Va.  95,  11 S.  E.  Rep.  750;  Ferguson  v.  Daughtrey. 
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M  Va.  308.  26^S.  E.  Rep.  822.    See  ^haver  v.  Swartz, 
Va.  Dec,  vol.  1,  p.  50. 
d.  Nature  and  Circumstances  of  the  Transaction. 

(a)  In  aeneral. -While  fraud  must  be  proved,  tbe 
transaction  itself  may  furnish  proof  of  the  fraud  so 
satisfactory  and  conclusive  as  to  outweiirh  the 
answers  of  the  defendants  denying  the  fraud,  or 
even  the  evidence  of  witnesses.  Hazlewood  v.  For- 
rer,  94  Va.  703, 27  S.  B.  Rep.  507:  Todd  v.  Sykes.  97  Va. 
143.  38  S.  E.  Rep.  517. 

Therefore,  wherever  there  appears  to  be  con- 
nected with  the  transaction  circumstances  Indi- 
cating excessive  effort  to  srlve  the  appearance  of 
fairness  or  regularity,  which  are  not  usual 
attendants  of  such  business,  the  courts  will  regard 
such  circumstances  as  badges  of  fraud.  Hart  v. 
Sandy,  89  W.  Va.  644,  90  S.  E.  Rep.  065. 

Thus,  the  including  in  such  a  deed  perishable 
property  which  must  be  consumed  or  become 
worthless  before  the  time  fixed  for  the  sale,  thousrh 
it  may  not  of  itself  be  sufficient  to  set  aside  the  deed 
as  fraudulent,  yet  it  is  a  fact  indicative  of  a  fraudu- 
lent Intent.    Quarles  v.  Kerr,  14  Gratt  48. 

So  when  the  facts  and  circumstances  tend  to  show 
that  a  gift  was  intended,  and  that  the  husband  used 
and  dealt  with  the  property  as  his  own,  the  mere 
parol  testimony  of  the  husbandandwifeof  a  private 
understanding  between  themselves  that  the  trans- 
action should  be  considered  or  was  Intended  as  a 
loan  to  the  husband  by  the  wife,  and  not  a  gift,  will 
not.  as  against  the  creditors  of  an  Insolvent  husband, 
rebut  the  presumption  of  a  gift  Zinn  v.  Law.  82  W. 
Va.  447.  0  S.  E.  Rep.  871. 

(b)  Conduct.— Fraud  may  be  deduced  from  decep- 
tive assertions,  and  from  incidents  and  circum- 
stances evincing  a  fraudulent  intent.  Sturm  v. 
Chalf  ant.  88  W.  Va.  248,  18  S.  E.  Rep.  461. 

Thus,  In  a  suit,  if  the  burden  of  proof  as  to  the 
existence  and  validity  of  certain  alleged  debts,  be 
cast  upon  the  grantee,  and  the  persons,  to  whom  or 
by  whom  any  of  such  debts  were  paid,  as  well  as  the 
.•subscribing  witnesses  to  such  deed,  are  within  the 
power  of  the  grantee,  and  instead  of  examining 
them  he  becomes  a  witness  for  himself  in  regard  to 
such  consideration,  such  failure  to  call  and  examine 
such  witnesses  unless  satisfactorily  explained  will 
be  regarded  as  a  badge  of  fraud  upon  said  convey- 
ance.   Knight  V.  Capito.  23  W.  Va.  639. 

(c)  Possession.— Concurrent  possession  of  both  the 
erantor  and  grantee  in  an  absolute  deed  after  the 
conveyance  Is  a  badge  of  fraud.  Llvesay  v.  Beard, 
22  W.  Va.  586. 

However,  it  Is  not  an  evidence  of  fraud,  for  a  mort- 
iragor,  of  personal  property  to  continue  in  posses- 
sion, if  the  mortgage  appears  to  have  been  made 
n\H)a  a.  bona  Jlde  consideration,  and  is  duly  recorded. 
But  If  the  mortgagor  afterwards  by  deed  releases 
the  equity  of  redemption  to  the  mortgagee  (which 
deed  is  not  duly  recorded),  and  still  retains  the 
possession,  such  evidence  is  sufficient  to  render  the 
deed  void  as  against  creditors.  Clayborn  v.  Hill,  1 
Wash.  177. 

So  when  a  conveyance  is  made  in  consideration  of 
a  pre-existing  Indebtedness,  it  is  a  badge  of  fraud 
for  the  grantee  to  retain  the  evidence  of  such  indebt- 
edness, in  his  possession  uncancelled,  after  the  con- 
veyance has  been  completed.  Webb  v.  Ingham,  SO 
W.  Va.  389,  1  S.  E.  Rep.  816. 

And  in  Forkner  \.  Stuart,  6  Gratt.  197,  it  was  held, 
on  a  sale  of  slaves,  If  the  possession  of  the  slaves 
does  not  accompany  the  sale,  but  remains  with  the 
vendor,  such  retention  of  possession  by  the  vendor 


is  j}rtma/a(;»«  evidence  of  fraud,  but  is  not  condn- 
slve;  and  it  is  liable  to  be  repelled  by  satisfactoo' 
legal  evidence  of  the  fairness  and  good  faith  of  the 
transaction. 

(d)  Relationship.— Transactions  between  a  father 
•and  child,  brother  and  sister,  and  many  others,  be- 
tween whom  there  exists  a  natural  and  strong  mo- 
tive to  provide  for  a  dependent  at  the  expense  of 
honest  creditors,  if  such  transaction  be  Impeached 
as  fraudulent,  may  be  shown  to  be  fraudulent  by 
less  proof  than  would  be  required  when  different 
relations  exist;  and  the  party  claiming  the  benefit 
of  such  transaction,  will  be  held  to  a  fuller  and 
stricter  proof  of  its  Justice;  and  the  fairness  of  the 
transaction,  after  it  is  shown  tohe  prima  facie  fraud- 
ulent, will  require  greater  proof  to  be  established 
than  would  be  required  if  the  transaction  were  be- 
tween strangers.  Burt  v.  Tlmmons.  28  W.  Va.  441. 
2  S.  E.  Rep.  780. 

Therefore,  where  a  conveyance  is  made  to  a  near 
relative,  the  fact  is  calculated  to  awaken  suspicion, 
and  the  transaction  will  be  closely  scrutinised, 
though  the  fact  is  not  of  itself  sufficient  to  raise  a 
presumption  of  fraud .  So  mere  proof  of  inadequacy 
of  price  is  insufficient  to  implicate  the  grantee  io 
the  fraudulent  Intent  as  inadequacy  of  price,  un- 
less extremely  ffross,  does  not  per  se  prove  fraud. 
It  must  appear  that  the  price  was  so  manifestly 
inadequate  as  to  shock  the  moral  sense,  and  create 
at  once  upon  its  being  mentioned  a  suspicion  of 
fraud.    Bierne  v.  Ray,  37  W.  Va.  571.  16  S.  E.  Rep.  8fN. 

But  while  transactions  between  father  and  son  are 
subject  to  critical  scrutiny,  yet  if  the  circumstances 
show  them  to  be  fair,  open,  and  free  from  fraudu- 
lent intent,  the  relationship  of  the  parties  will  not 
vitiate  or  render  them  void.  Doug-lass  v.  IX>uglaBs, 
41  W.  Va.  13,  28  S.  E.  Rep.  671. 

Consequently  the  mere  fact  that  a  party  conveys 
his  property  to  a  son  or  a  brother  is  not  per  se  a 
badge  of  fraud,  but,  when  such  conveyance  is  at- 
tacked as  fraudulent,  such  relationship,  connected 
with  other  circumstances  may  strengthen  the 
presumption  of.  fraud.  Farmers'  Transp.  Oo.  v. 
Swaney  CW.  Va.  1900).  87  S.  E.  Rep.  692. 

And  the  evidence  to  sustain  an  alleged  parol  gift 
by  a  father  to  his  daughter  on  her  marriage,  should 
be  clear  and  cogent.    Collins  v.  Loff  tus,  10  Leigh  6. 

(e)  Hosband  and  Wife.— Transactions  between  a  hus- 
band and  wife,  between  whom  there  exists  a  natural 
and  strong  motive  to  provide  for  a  dependent  at  the 
expense  of  honest  creditors,  if  such  transaction  be 
impeached  as  fraudulent,  may  be  shown  to  be  fraud- 
ulent by  less  proof  tham  would  be  required  when 
different  relations  exist;  and  the  party  claiming 
the  benefit  of  such  transaction  will  be  held  to  a 
fuller  and  stricter  proof  of  Its  Justice  :  and  the  fair- 
ness of  the  transaction,  after  it  is  shown  to  be  prima 
Aicu!  fraudulent,  will  require  greater  proof  to  he 
established  than  would  be  required  if  the  trans- 
action were  between  strangers.  Burt  v.  Tlm- 
mons, 29  W.  Va.  441.  2  S.  E.  Rep.  780. 

And  moreover,  if  a  husband  conveys  a  tract  of 
land  to  his  wife,  and  the  conveyance  is  attacked  as 
fraudulent  by  his  creditors,  the  deed  should  be  set 
aside  if  the  evidence  is  conflicting,  as  the  presump- 
tion is  against  the  good  faith  of  the  transaction. 
Noyes  v.  Carter  (Va.),  23  S.  E.  Rep.  1. 

e.  /ft«oZo«n<?y.— Insolvency  does  not  deprive  tbe 
owner  of  property  of  the  right  to  sell  it.  unless  the 
sale  be  made  with  intent  to  hinder,  delay  and 
defraud  his  creditors  :  and  even  then,  the  title  of 
the  purchaser  will  not  be  invalidated  if  the  sale  is 
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for  Talaable  const  deration,  and  tbe  purchaser  has 
no  notice  of  the  fraudulent  intent  of  the  grantor.  It 
is  not  necessary,  however,  to  prove  positive  knowl- 
edsre  of  the  fraudulent  intent  of  the  srantor.  Fer- 
guson V.  Dauffhtrey.  94  Va.  BOB,  S6  S.  E.  Rep.  822. 

And  the  fact  that  a  deed  of  trust  of  all  of  an  insol- 
vent's property,  executed  to  secure  part  of  his  cred- 
itors, provides  for  payment  of  the  surplus  to  the 
ffrantor,  ia  not  of  itself  evidence  of  fraudulent 
Intent.    Harvey  v.  Anderson  (Va.),  24  S.  E.  Rep.  914. 

But  when  a  debtor  in  failing  circumstances  con- 
veys property  for  a  grossly  inadequate  considera- 
tion, that  is  evidence  of  fraudulent  intent.  Livesay 
V.  Beard,  2SW.Va.58oi 

/.  Connderation.— Where  fraudulent  intent  affainst 
creditors  is  sougrht  to  be  made  out  aarainst  a  transfer 
of  his  property  by  a  debtor  on  the  sole  ground  of 
inadequacy  of  consideration,  without  any  other 
element  tending  to  show  fraud,  the  inadequacy 
must  be  so  ffreat  as  fairly  to  induce  the  belief  of 
fraudulent  intent.  Wood  v.  Harmison,  41  W.  Va. 
S76.  38  S.  E.  Rep.  560. 

But  it  is  evidence  of  fraud  for  a  debtor  who  is  in 
failinir  circumstances  to  convey  property  for  a 
irrossly  inadequate  consideration.  Livesay  v.  Beard. 
SS  W.  Va.  58&. 

a.  BUI  Pro  Con/esao.—And  In  Price  v.  Thrash,  SO 
Gratt.  515.  it  was  held  that,  fraud  could  be  proven 
by  a  bill  taken  pro  eonfeBso,  in  which  notice  of  the 
fraud  is  clearly  charged.  Welsh  v.  Solenbertrer,  85 
Va.  441, 8  S.  E.  Rep.  91. 

P.  INJUNCTION.— Where  a  deed  is  made  by  a 
father  to  his  son  of  land  for  one-half  of  its  value 
with  the  fraudulent  intent  of  hindering,  delaying 
and  def  raadinir  his  creditors,  and  the  deed  of  trust 
is  executed  at  the  same  time  to  secure  the  payment 
of  the  bond  for  the  purchase  money,  which  bond  is 
assiflmed  to  a  third  person,  and  the  trustee  in  the 
deed  of  trust  advertises  the  land  for  sale,  and  the 
creditor  of  the  father  at  the  time  of  the  conveyance 
to  the  son  obtains  an  injunction  to  prohibit  the  sale 
of  the  land  by  the  trustee,  the  injunction  ougrht  not 
on  motion  to  be  dissolved  whether  the  third  person 
to  whom  tbe  bond  was  assigned,  was  or  was  not  a 
party  to  the  fraud.    Beall  v.  Shaull,  18  W.  Va.  258. 

And  in  Terrell  v.  Imboden,  10  Leig^h  321.  an  obligree 
in  a  bond  secured  by  a  deed  of  trust,  made  a  deed 
transferrinr  the  bond  and  deed  of  trust  for  the 
benefit  of  bis  creditors.  Afterwards,  at  the  request 
of  the  oblifiTor,  the  obllsree  slg-ned  a  receipt,  stating^, 
that  on  tbe  day  of  the  date  thereof  he  received  the 
amount  of  the  bond.  The  bond  was  in  fact  executed 
without  consideration,  and  the  receipt  was  in  fact 
given  without  any  payment  The  creditors  for 
whose  benefit  the  bond  was  asslsrned  had  no  notice 
of  its  being*  without  consideration  until  after  the 
assignment:  but  the  obligor  knew  of  the  assign- 
ment when  he  took  the  receipt  In  a  suit  between 
the  obliiTor  and  those  claimlner  under  the  as.sigii- 
ment,  an  injunction  awarded  to  restrain  the  sale  of 
the  property  conveyed  to  secure  the  bond,  was  dis- 
solved; and  the  court  of  appeals  affirmed  the  order 
of  dLssolution.  See  monographic  noU  on  Vin junc- 
tions" appended  to  Clay  tor  v.  Anthony,  15  Oratt 
5I& 

G.  TRIAL. 

Dfrcctlnff  •«  Issue— When  Proper.— Where  a  charge 
of  fraud  is  made  in  the  bill,  but  denied  in  the  an- 
swer, and  the  testimony  is  such  as  to  leave  It 
doubtful,  a  court  of  equity  ought  to  direct  an  Issue 
to  ascertain  it  Bullock  v.  Gordon,  4  Munf.  450; 
Marshall  v.  Thompson,  2  Munf.  412. 


When  New  Trial  Proper.— if  the  jury  find  a  sale  to 
be  bona  fld^  and  valid,  the  court  ouffht  not  to  set 
aside  the  verdict  and  award  a  new  trial,  unless  the 
evidence  is  plainly  insufficient  to  warrant  the  jury 
in  concluding,  that  despite  the  fact  that  the  vendor 
continued  in  possession  of  the  property  after  the 
sale  and  the  strong  legal  presumption  thence  aris- 
ing, that  the  sale  Ls  not  for  a  fair  and  valuable 
consideration,  and  that  the  vendor  retained  an 
interest  in  the  property  after  the  sale,  and  that 
such  sale  is  fraudulent  and  void,  the  consideration 
is  fair,  and  no  interest  in  the  property  is  retained 
by  the  vendor  after  the  sale,  and  it  is  otherwise 
untainted  with  fraud.  Bindley  v.  Martin,  28  W.  Va. 
778. 

In  another  case  the  owner  of  a  slave,  re&idinir  in 
Tennessee,  delivered  a  slave  to  his  son-in-law.  who 
was  about  to  remove  to  Virginia,  and  took  from  him 
a  deed,  specifying*  that  the  slave  was  lent  to  his  son^ 
in-law  who  was  to  take  good  care  of  her  and  deliver 
her  back  to  him  when  he  should  demand  her;  the 
owner  told  the  subscribing  witness,  that  the  deed 
was  taken  to  show  that  the  slave  was  his  property, 
in  case  she  should  be  taken  by  his  son-in-law's 
creditors  while  the  slave  remained  in  Tennessee, 
but  that  "he  intended  to  srive  her  to  his  son-in-law 
anyhow.**  The  son-in-law  removed  with  the  slave 
to  Virginia.  In  a  contest  between  the  owner  and 
the  8on-in-law*s  mort^a^ees  of  the  slave,  who  had 
possession,  the  jury  found  a  verdict  for  the  owner, 
and  the  court  refused  to  ffrant  another  trial;  upon 
appeal  it  was  held  that  a  new  trial  was  properly 
refused.    Mahon  v.  Johnston,  7  Leiffh  817. 

H.  DECREE. 

1.  INTSBLOCUTOBY  DKCHBE— AS  A  BAB  TO  ANOTHBR 

Suit.— In  Quarles  v.  Kerr,  14  Gratt  48,  a  trustee  filed 
a  bill  to  enforce  the  trust  deed,  and  the  court  decreed 
the  sale  and  distribution  of  the  trust  subject  amour 
the  creditors  provided  for,  except  one.  who  was  ex- 
cluded under  the  provisions  of  the  deed,  because  he 
sued  out  an  execution  on  his  judgment  The  cred- 
itor who  was  excluded  then  filed  a  bill  to  set  aside 
the  trust  deed,  on  the  ground  that  it  was  fraudulent 
on  its  face.  The  court  held  that  the  question 
whether  the  deed  was  fraudulent  was  not  put  in 
issue  In  the  first  case,  and  therefore  could  not  be 
decided:  and  that  as  the  decree  in  the  first  case  was 
interlocutory  merely,  it  could  be  no  bar  to  the 
second  suit 

2.  Whsn  Dbcrbb  Is  Final.— Where  a  decree 
annuls  a  conveyance  for  fraud  and  directs  a  com- 
missioner to  ascertain  the  location  and  value  of 
the  lands  and  the  liens  thereon.  It  is  not  a  final 
decree  in  the  sense  that  an  answer  may  not  be  filed 
thereafter.  Welsh  v.  Solenberger,  85  Va.  441.  8  S.  E. 
Rep.  91 :  Va.  Code  1887,  f  8275. 

8.  Whbn  Dbcrbb  Is  Ebbonbous.— If  there  be 
several  parties  who  claim  to  be  paid  their  debts, 
and  to  be  indemnified  for  securityship  out  of  the 
debtor's  lands  and  chattels  conveyed  by  a  third 
party,  and  there  be  an  adversary  creditor  by  judar- 
ment  who  claims  to  have  the  deed  .set  aside  for 
fraud,  and  the  property  sold  to  pay  his  judgment 
debt,  an  interlocutory  decree,  which,  without 
deciding  on  the  validity  of  the  deeds  or  the  extent 
to  which,  and  in  what  order  the  said  several  debts 
are  charg-eable  on  the  property,  yet  directs  that  the 
lands  conveyed  shall  be  sold  for  cash,  and  the  pro- 
ceeds to  be  paid  into  bank  to  the  credit  of  the  cause, 
is  premature  and  erroneous,  and  has  a  tendency  to 
sacrifice  the  property,  by  dlscouraging^  the  creditors 
from  bidding  as  they  probably  would,  if  their  rlffht 
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to  satisfaction  of  their  debts,  etc.,  had  been  pre* 
Tiously  ascertained. 

Sucb  a  decree,  however,  may  be  proper  as  it  re- 
gards the  sale  of  chattels,  because  they  are  perish- 
able, liable  to  be  wasted,  and  no  sacrifice  need  be 
apprehended,  because  they  may  be  sold  In  detail. 
As  to  the  lands,  they  should  in  such  case,  be  put 
into  the  hands  of  the  receiver,  to  be  rented  out, 
unUl  the  rights  of  the  parties,  in  respect  to  the  sub- 
ject are  determined,  having  a  due  resrard  to  the 
rlffhts  of  the  widow  of  the  debtor.  Cole  v.  McRae, 
e  Rand.  644(1828). 

And  in  a  suit  by  a  Judgment  creditor  to  set  aside 
a  deed  as  fraudulent,  it  is  error  to  set  the  deed  aside 
in^oto,  as  it  is  valid  and  bindinff  between  the  par- 
ties to  the  fraud,  and  only  void  as  to  creditors. 
Love  V.  Tlnsley,  82  W.  Va.  25,  9  S.  E.  Rep.  44:  Duncan 
V.  Custard.  24  W.  Va.  78a 

Moreover,  if  a  court,  by  its  decree,  has  cancelled 
and  set  aside  a  fraudulent  deed  and  charged  the 
lands  thereby  attempted  to  be  conveyed  with  the 
amount  of  the  debt  due  to  the  fraudulent  grantee, 
such  decree  is  erroneous  and  will  be  for  that  cause 
reversed.    Kan.  Val.  Bk.  v.  Wilson,  25  W.  Va.  842. 

4.  Whbn  Improper  for  a  Court  to  Dbcrbb  as 
TO  THB  Sufficiency  of  Property  to  Pay  Debts.— 
Where  a  deed  of  trust  to  secure  creditors  has  been 
assailed  by  an  unsecured  creditor,  and  one  of  the 
secured  debts  has  been  stricken  out  by  the  appel- 
late court  as  fraudulent,  that  court  will  not,  upon 
mere  estimates  of  the  value  of  the  property  con- 
veyed, declare  that  it  is  not  more  than  sufficient  to 
pay  to  the  other  secured  creditors  whose  debts  are 
not  disputed.  Stoneburner  v.  Motley,  96  Va.  784,80 
S.  £.  Rep.  364. 

6.  When  Vendor  of  Land  and  Assignee  of 
Debt  Not  Entttlbd  to  a  Degree.— Although  a  con- 
tract for  the  sale  of  a  tract  of  land  be  made  with  a 
husband,  yet  if  it  is  understood  between  the  par- 
ties at  the  time  the  contract  is  made  that  the  pur- 
chase money  is  to  be  paid  by  the  wife  out  of  her 
separate  estate,  and  the  deed  is  made  by  the  vendor 
to  the  husband,  and  a  vendor's  lien  retained  to 
secure  the  purchase  money,  yet  if  the  vendor 
knowingly  receives  the  purchase  money  from  the 
wife,  in  accordance  with  the  orisrinal  understand- 
inff,  and  such  land  is  conveyed  by  the  husband  to 
the  wife.  In  consideration  of  her  payment  of  the 
purchase  money,  said  vendor  cannot  attack  such 
conveyance  as  fraudulent  to  a  debt  due  from  the 
husband  as  purchase  money  for  a  mule,  of  which 
the  wife  had  no  notice;  neither  can  the  assignee  of 
such  debt  so  attack  such  conveyance.  Prim  v. 
Mcintosh.  48  W.  Va.  790,  28  S.  E.  Rep.  742. 

6.  Decree  When  REI4IEF  in  General  Prayed 
FOR.— If  in  a  bill  by  creditors  to  set  aside  a  deed  of 
trust  for  payment  of  debts,  on  the  grround  that  it  is 
fraudulent  on  Its  face,  the  bill  does  not  ask  for  an 
account,  but  there  is  a  prayer  for  ereneral  relief, 
and  the  deed  is  sustained  as  valid,  the  plaintiffs  are 
entitled  to  an  account.  And  in  such  case,  the  court 
below  having  dismissed  the  bill  generally,  and  it 
not  appearing  that  the  plaintiffs  asked  for  an 
account  or  that  the  court  considered  the  question. 
the  appellate  court  will  affirm  the  decree  sustatniuff 
the  deed,  and  reverse  it  as  to  the  account :  but  with 
costs  to  the  appellee.    Marks  v.  Hill,  15  Gratt.  400. 

And  in  Beall  v.  Silver.  2  Rand.  401,  a  creditor 
obtained  judcrment  agralnst  his  debtor,  without  run- 
ning interest,  and  bis  execution  was  obstructed  by 
a  fraudulent  conveyance  made  by  the  debtor,  of 
his  property.    Subsequently  a  suit  in  chancery  was 


brouffht  to  remove  the  obstruction  of  the  convey- 
ance, and  for  relief  irenerally.  The  court  declared 
that  it  was  proper  for  the  chancellor  to  decree  the 
interest,  as  well  as  to  set  aside  the  conveyance  :  the 
prayer  for  general  relief  beinff  sufficient  to  cover 
the  demand  for  interest. 

Moreover,  in  Austin  v.  Winston,  1  H.  &  M.  88.  the 
court  declared,  that  where  a  transaction  between  a 
debtor  and  certain  of  his  creditors,  is  intended  by 
them  both  to  defraud  the  other  creditors  of  the 
debtor,  but  the  latter,  under  all  the  circumstances 
of  the  case,  is  not  so  culpable  as  the  former,  it 
would  seem  that  the  court  of  equity  ouirht  not.  al- 
together, to  refuse  relief  to  the  debtor,  but  shoald 
apportion  the  relief  granted  to  the  decree  of  crimi- 
nality in  both  parties,  so  as,  on  the  one  hand,  to 
avoid  the  encouragement  of  fraud,  and  on  the 
other,  to  prevent  extortion  and  oppression. 

7.  Decree  Settino  aside  a  Conveyancb.— It  is 
error  to  decree  a  conveyance  void,  in  toto,  and  to 
set  it  aside  absolutely,  when  it  is  void  only  as  to 
creditors,  whose  debts  were  contracted  before  the 
time  of  making  the  conveyance  :  but  such  error  Is 
not  sufficient  to  reverse  the  decree,  but  may  he 
corrected  and  the  decree  affirmed  as  corrected. 
Llnsey  v.  McGannon,  9  W.  Va.  154. 

But  when,  in  a  suit  to  set  aside  a  deed  of  ccmvey- 
ance  as  fraudulent  and  void  as  to  plaintiff's  debt,  and 
to  sell  the  real  estate  therefor,  the  court  ascertains 
and  decrees  that  it  is  so  fraudulent  and  void.  It  is 
error  not  to  decree  further,  and  set  aside  said  deed 
and  provide  for  the  sale  of  the  property  conveyed  to 
pay  the  debt  Chrislip  v.  Teter,  48  W.  Va.  8S6. 27  S. 
E.  Rep.  288.  See  in  general  connection,  Cronie  ▼. 
Hart,  18  Gratt  780. 

However,  if  the  value  of  property  settled,  exceeds 
the  value  of  the  dower  relinquished,  the  deed 
should  be  set  aside  as  to  the  excess,  and  supported 
as  to  the  residue.    Taylor  v.  Moore,  2  Rand.  563. 

And  In  Beall  v.  Stiver.  2  Rand.  401.  a  creditor  ob< 
tained  judgment  against  his  debtor,  without  run- 
ning interest  and  his  execution  was  obstructed  fay 
a  fraudulent  conveyance  made  by  the  debtor,  of 
his  property.  Subsequently  a  suit  in  chancery  was 
brought  to  remove  the  obstruction  of  the  convey- 
ance, and  for  relief  generally.  The  court  declared 
that  it  was  proper  for  the  chancellor  to  decree  the 
interest,  as  well  as  to  set  aside  the  conveyance;  the 
prayer  for  general  relief  beinir  sufficient  to  cover 
the  demand  for  interest 

Sale— Praudulent  Representations.— If  a  person  pnr- 
chases  goods  on  credit  by  means  of  fraudulent 
representations,  or  was  under  age  at  the  time,  it 
is  no  ground  for  annulling  a  sale  of  the  goods  made 
to  secure  a  debt  for  borrowed  money,  due  a  per> 
son  ignorant  of  such  means,  there  being-  no  collusion 
with  the  buyer  to  defraud  other  creditors.  Jones 
V.  ChrisUan.  86  Va.  1017, 11  S.  £.  Rep.  964. 

Deed  of  Trust- Trustee  Not  a  Party  to  the  Praud.- 
And  although  a  deed  of  trust  to  secure  a  creditor 
be  made  with  intent  to  defraud  other  creditors  of 
the  grantor,  it  will  not  be  set  aside  in  the  absence 
of  proof  that  either  the  trustee  or  the  creditor 
secured  was  a  party  to  the  fraud.  Alsop  v.  Catlett 
07  Va.  364,  34  S.  E.  Rep.  48;  Oberdorfer  v.  Meyer.  81 
Va.  384. 13  S.  E.  Rep.  756:  Paul  v.  Baugh,  85  Va.  96^ 
0  S.  E.  Rep.  829:  Penn  v.  Penn,  88  Va.  861,  18  S.  E. 
Rep.  707. 

Antenuptial  Settlement— Wife  Connives  at  Prand.- 
An  antenuptial  deed  of  marriage  settlement  will 
not  be  set  aside  at  the  Instance  of  the  hU8band*t 
creditors,  on  the  ground  that  the  wife  connived  at 


188 


NoTS  ON  Fraudulbnt  and  Voi^untary  Convbyancbs. 


IIQRATT. 


the  fraud,  when  the  entire  testimony  shows  that 
the  wife,  before  marriaffe,  had  no  knowledge  of  any 
frand  in  the  settlement  Noble  y.  Daries  (Va. 
1887).  4  S.  E.  Rep.  906. 

&  Dbcrbi  Obdbbiho  SUui. 

Necessity  of  Comrsnlnr  Credlton,  ReportlBr  Debts, 
Ascertelnliiir  Routs  and  Profits.— in  a  suit  bronirht  to 
have  an  alleged  fraudulent  conveyance  set  aside, 
and  to  subject  the  property  to  the  payment  of  the 
creditor's  claim,  it  is  not  required  by  statute,  or  by 
the  general  law  on  this  subject*  that  all  the  cred- 
itors shall  be  convened,  and  their  debts  reported,  or 
that  it  should  be  ascertained  whether  the  rents  will 
pay  off  his  debts  in  five  years,  or  in  a  reasonable 
time,  before  there  can  be  a  decree  of  sale.  Core 
V.  Cunningham,  27  W.  Va.  206:  Burt  v.  Timmons, 
t9  W.  Va.  441.  9  S.  E.  Rep.  780:  State  v.  Bowen,  88  W. 
Va.  •!.  18  S.  E.  Rep.  87S. 

But  the  Code  of  Virsrlnia  1860.  ch.  186,  S  0,  requires 
that  tbe  lien  of  a  judgment  may  be  enforced  in 
equity,  but  forbids  a  decree  of  sale  unless  it  appears 
that  the  rents  and  profits  of  the  land  subject  to  the 
lien  will  not  satisfy  the  judgment  in  five  years. 
Under  this  statute  it  was  held  in  Cronie  v.  Hart,  18 
Gratt.  730  (1868).  that,  before  setting  aside  a  deed 
as  fraudulent  towards  its  creditors,  the  court 
should  direct  an  Inquiry  as  to  whether  plaintiff's 
debts  could  not  be  paid  out  of  the  rents  and  profits 
of  the  property  conveyed  in  five  years. 

Propriety  of  Decree  for  Sale  When  Tmstee  Is  a  Non- 
fcsident.— In  a  suit  by  judgment  creditors  affainst 
their  debtors  and  others  to  set  aside  a  deed  of  trust 
and  to  subject  the  land  to  the  payment  of  their 
debts,  it  appeared  that  the  trustee  living  out  of  the 
state,  was  not  a  party  to  the  suit,  and  had  not  simed 
the  deed :  but  it  did  not  appear  that  he  had  accepted 
or  acted  under  it.  It  was  held,  that  the  court  miirht 
properly  decree  a  sale  of  land,  and  appoint  a  com- 
missioner to  make  the  sale.  Barker  v.  Buckland,  28 
Oratt.  8G0. 

When  Deed  Deciated  Veld,  It  Should  Be  5et  Aside  and 
Provlsloii  Made  for  Sale.— When,  in  a  suit  to  set  aside 
a  deed  of  conveyance  as  fraudulent  and  void  as  to 
the  plaintiff's  debt,  and  to  sell  the  real  estate  there- 
for, the  court  ascertains  and  decrees  that  it  is  so 
fraudulent  and  void,  it  is  error  not  to  decree  fur- 
ther, and  set  aside  said  deed  and  provide  for  the 
sale  of  the  property  conveyed  to  pay  the  debt. 
Chrialip  V.  Teter.  48  W.  Va.  856.  27  S.  E.  Rep.  288  :  Cole- 
man V.  Cocke.  6  Rand.  618. 

And  if  the  sale  or  conveyance  is  fraudulent,  and 
fives  unlawful  preferences,  then  such  sale  or  con- 
veyance will  be  set  aside,  and  a  resale  be  made,  so 
far  as  may  be  necessary  to  pay  the  honest  claims 
against  such  insolvent  fraudulent  debtor.  First 
Wat.  Bank  of  Cumberland  v.  Parsons,  42  W.  Va. 
1S7,  24  S.  E.  Rep.  554. 

A  Moiety  of  the  Land,  Only  Decreed  to  Be  Sold.— 
Moreover,  if  a  judffment  debtor  has  conveyed  away 
lands  fraudulently,  and  retained  other  lands,  the 
court  on  setting  aside  the  conveyance  at  the  suit  of 
a  judgment  creditor,  should  direct  a  sale  of  a  moiety 
of  the  whole,  embraciner  in  the  moiety  decreed  to 
be  sold^  the  land  not  conveyed  by  the  debtor,  and 
takins^  only  so  much  of  the  land  conveyed  as  will, 
with  the  land  retained  by  the  debtor,  constitute  a 
moiety  of  the  a^rffreffate  of  the  whole.  This  was  the 
rule,  as  declared  in  McNew  v.  Smith,  5  Gratt  84 
<1848).  decided  prior  to  the  Va.  Code  18i0. 

0.  DSCBBX  FOB  SALB  0¥  PHOPBBTT  OTHKB  THAN 

TfiAT  CoiTVBTBD.— And  whcrca  deed  void  as  to  cred- 
itors, is  valid  as  between  the  parties,  in  a  suit  by  the 


grantor's  creditors  to  subject  the  lands  to  paylnent 
of  their  claihis.  other  property  of  the  irantor  in 
the  hands  of  parties  to  the  suit  will  be  so  applied  to 
the  payment  of  the  claims.  Fones  v.  Rice,  0  Gratt 
568. 

So.  on  a  bill  against  fraudulent  donees  of  a  de- 
ceased person  and  his  heir  to  subject  the  lands  con- 
veyed and  those  descended,  the  whole  may  be 
decreed  to  be  sold  to  satisfy  the  plaintiff's  debt. 
Blow  V.  Maynard,  8  Leisrh  29. 

10.  Pkbsonal  DncBiB.— And  in  a  suit  to  subject 
lands  to  the  payment  of  a  lien  and  to  set  aside  fraud- 
ulent conveyances,  the  report  of  sale  having  been 
made,  and  it  being^  found  that  the  sale  will  not 
produce  sufficient  money  to  pay  the  lien,  expense 
of  sale,  and  costs,  a  personal  decree  should  be 
rendered  against  all  the  fraudulent  grantors  and 
grantees  for  any  costs  remaining  after  providing 
for  the  payment  of  the  liens  and  expenses  of  sale. 
Hinton  V.  Ellis.  27  W.  Va.  422. 

However,  where  the  property  is  still  in  possession 
of  the  fraudulent  purchaser,  the  creditor  cannot 
take  a  personal,  money  decree  for  his  debt,  or  the 
value  of  the  property,  against  the  purchaser,  but 
must  subject  the  property  itself :  however,  if  the 
fraudulent  purchaser  has  sold  the  property  to  a 
bonajlde  purchaser,  so  that  it  cannot  be  reached,  the 
creditor  may  have  a  money  decree  against  the  fraud- 
ulent purchaser  for  the  amount  he  received  for  the 
property,  or.  if  that  be  less  than  its  actual  value, 
then  for  such  value  :  if  the  ^iui.^dtf  purchaser  yet 
owes  for  the  property,  the  money  in  his  hands  may 
be  followed  and  subjected  In  his  hands.  Vance 
Shoe  Co.  V.  Haught,  41  W.  Va.  276,  23  S.  E.  Rep.  568. 

And  a  creditor  cannot  have  a  judgment  for  the 
recovery  of  money  against  the  grantee  of  a  debtor 
on  mere  proof  that  the  conveyance  was  fraudulent 
Ringold  V.  Suiter,  85  W.  Va.  186, 18  S.  E.  Rep.  46. 

But  in  a  creditors*  suit  In  chancery  to  avoid  divers 
fraudulent  conveyances  made  by  the  common 
debtor  to  different  colluding  grantees,  all  or  an 
intermediate  number  of  whom  are  made  parties, 
the  plaintiffs  may  elect  to  proceed  wholly  ag-alnst 
any  one  of  such  grantees.  And  where  such  grantee, 
against  whom  plaintiffs  elect  to  proceed,  has,  in  the 
meanwhile,  aliened  the  property  received  by  him, 
and  a  personal  decree  is  entered  ag'ainst  him  for 
the  fullamountof  the  plaintiffs'  claims  (not  exceed- 
ing the  value  of  the  debtor's  Interest  in  the  property 
so  received  by  him),  such  grantee  is  not  entitled  to  a 
decree  over  against  his  codefendants  for  contribu- 
tion.   Ellington  V.  Moore,  4  Va.  Law  Reg.  608. 

In  Greer  v.  Wright  6  Gratt  154,  a  defendant  to 
evade  the  payment  of  an  anticipated  judgment, 
transferred  to  his  brother  two  bonds,  executed  by 
two  obligors,  and  also  his  Interest  in  the  real  estate 
of  his  deceased  father.  Judgment  was  rendered 
against  him,  and  he  took  the  oath  of  an  insolvent 
debtor  and  surrendered  nothing.  The  plaintiff  then 
filed  a  bill  against  the  defendant  and  his  brother, 
and  one  of  the  obligors  and  the  sheriff,  and  ob- 
tained a  decree  setting  aside  the  transfers.  It  was 
held  that.  In  the  first  instance,  It  was  erroneous  to 
make  a  joint  and  personal  decree  against  the  de- 
fendant and  his  brother,  but  It  should  have  been 
against  the  two  obligors  for  the  amount  they  re- 
spectively owed. 

11.  Operation  and  Eppect  of  Dbobbb.— Where  in 
a  bill  by  a  creditor  against  the  trustee  and  executor 
of  his  debtor  to  have  payment  of  his  debt  and 
charging,  deed  fraudulent  and  voluntary  in  part 
the  court  makes  a  decree  directing  a  commissioner, 
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amonff  other  tilings,  to  take  an  account  of  debts  of 
the  testator,  the  statute  of  limitations  ceases  to  run 
ag-ainst  creditors  from  the  date  of  that  decree. 
Harvey  v.  Steptoe,  17  Gratt.  280. 

J.  LIEN  OP  ATTACKING  CREDITOR. 

1.  LixN  OF  PLAiNnrr. 

When  Lien  Begins — In  Wallace  v.  Treakle  (1876). 
»  Gratt  479,  sec.  2,  ch.  179,  Code  1849  (Va.  Code  1860, 
ch.  179,  sec.  2),  came  before  the  court  for  the  first 
time  for  Its  true  construction.  Christian,  J.,  deliv- 
ering the  opinion  of  the  court,  said  :  "I  think  there 
could  be  no  doubt  that  it  was  the  intention  of  the 
legislature  to  declare  that  a  party  creditor  who 
Aled  his  bill  to  avoid  a  fraudulent  conveyance  ac- 
quired a  lien  upon  the  property  conveyed  In  such 
void  conveyance,  if  he  obtained  a  decree  setting  it 
aside*  and  in  that  event  the  lien  attaches  from  the 
tlay  th€  Mil  is  JUeiH/' 

This  rule  was  also  followed  by  the  West  Virginia 
court  in  Sweeney  v.  Grape  Suerar  Co.,  30  W.  Va.  448, 
4  S.  E.  Rep.  481  (1887),  where  it  was  held,  that  gen- 
eral creditors  who.  by  bill,  answer,  or  petition, 
assail  a  deed  of  their  debtor  conveying  lands  as 
fraudulent,  and  succeed,  have  a  lien  on  the  land 
for  their  respective  debts  from  the  filing-  of  such 
bill,  answer,  or  petition.  Hughes  v.  Hamilton.  19 
W.  Va.  866  (1882)  ;  Gugffenhelmer  v.  Lockrldge,  89 
W.  Va.  457,  19  S.  E.  Rep.  874  ;  Witz  v.  Lockrldge, 
89  W.  Va.  463,  19  S.  E.  Rep.  876. 

But  subsequent  to  this  time  in  the  First  National 
Bank  of  Cumberland  v.  Parsons,  42  W.  Va.  187,  24  S. 
E.  Rep.  564  (1896),  and  after  the  W.  Va.  Acts  of  1891. 
p.  853.  ch.  128  (W.  Va.  CX>de  1899.  ch.  74,  sec.  3),  relating 
to  acts  void  as  to  creditors  and  purchasers,  the  court 
held,  that,  in  view  of  this  statutory  provision,  "The 
former  rule  In  equity  of  rewarding  the  dilig^ence  of 
the  creditor  who  first  assailed  the  fraudulent  deed 
of  an  Insolvent  debtor  with  a  preference  over  the 
other  creditors  must  ffive  way  to  the  statute  as 
inconsistent  therewith  upon  this  statute  as  thus 
amended.  Tbis  equitable  rule  of  rewarding  the 
diligence  of  the  first  assailant  of  the  fraudulent  deed 
of  an  insolvent  debtor  sometimes  led  to  such  hard- 
ship, especially  where  the  deed  had  to  be  held  to  be 
fraudulent  on  its  face,  that  the  preference  given  the 
viirllant  assailant  was  sometimes  worse  than  fraud." 

However,  by  the  Va.  Code  1887.  sec.  2460,  it  is 
expressly  declared  that  when  in  such  case  a  creditor 
institutes  a  suit  to  avoid  a  gift,  conveyance,  etc.,  on 
the  grounds  of  its  being  void  as  to  creditors  and 
purchasers,  such  creditors  shall  have  a  lien  from  the 
tifne  of  brinoina  his  suit.  Craig  v.  Hoge,  95  Va.  276,  28 
S.  E.  Rep.  317.  And  this  advantasre  Is  not  lost  to  a 
creditor  secured  by  the  deed  of  trust  which  is 
attacked  as  fraudulent,  as  he  may.  while  claiming 
under  the  deed,  assail  the  validity  of  other  debts 
secured  in  the  same  deed.  His  attitude  as  purchaser 
does  not  impair  his  right  as  creditor  to  assail  such 
debts  as  fraudulent  or  otherwise  void.  Runkle  v. 
Runkle,^  Va.  663,  37  S.  E.  Rep.  279.  However,  it  was 
held  in  Craig  v.  Hoge,  95  Va.  275,  28  S.  E.  Rep.  317. 
that,  if  a  creditor  plaintiff  succeeds  in  his  attack 
upon  a  particular  preferred  debt  secured  in  the 
deed,  the  debt  belnff  fraudulent,  such  debt  will  be 
eliminated  from  the  security,  but  the  creditor  will 
not  be  substituted  to  the  priority  of  the  eliminated 
debt:  the  deed  will  stand  Just  as  it  wa.H,  with  the 
exception  of  the  fraudulent  debt,  which  will  be  ex- 
cluded. See  Runkle  v.  Runkle,  98  Va.  663,  37  S.  E. 
Rep.  279.  See  Cohn  v.  Ward.  36  W.  Va.  516,  15  S.  E. 
Rep.  140.  This  lien,  however.  Is  conditional.  As 
against  creditors,  with  or  without  notice,  and  pur- 


chasers for  value  without  notice,  the  lien  ts  valid 
only  from  the  time  that  the  plaintiff  creditor  files 
his  memorandum  of  lit  pendens,  as  provided  by  Va. 
Code  1887.  sec.  2460:  Acts  1893-94.  p.  614.  Davis  v. 
Bonney.  89  Va.  755.  17  S.  E.  Rep.  229.  Moreover,  this 
lien  fastens  only  upon  the  property  conveyed,  and 
not,  like  the  lien  of  a  Judgment  on  all  of  the  debtor's 
estate.  Davis  v.  Bonney,  89  Va.  756,  17  S.  £.  Rep.  2S». 
Here,  also,  should  be  noted,  the  case  of  Oppenhelm 
V.  Myers  (Va.  1901).  89  S.  £.  Rep.  218.  in  which  an 
action  was  brought  by  defendants  as  creditors  to  set 
aside  a  voluntary  conveyance  by  plaintiffs,  and  the 
conveyance  was  set  aside.  Afterwards  the  plain- 
tiff's husband  died  and  she  petitioned  to  have  the 
property  set  aside  as  her  homestead.  It  was  held 
that  the  petition  should  be  granted  under  Va.  Code 
1887,  sec.  3M2,  providing  that  the  homestead  may  be 
set  apart  at  any  time  before  it  is  subjected  to  sale, 
notwithstanding  sec.  2460  providing  that  the  creditor 
causlnff  such  conveyance  to  be  set  aside  shall  have 
a  lien  on  the  property  from  the  commencement  of 
the  action.  See  generally.  Wriijrht  v.  Hencock.  s 
Munf.  521. 

Furthermore,  a  creditor  who  Joins  in  a  suit  to  itet 
aside  a  fraudulent  conveyance  some  time  after  tbe 
fllinff  of  the  bill  is  entitled  to  a  lien  prior  to  that  of 
the  creditor  commencing  the  suit  where  the  former 
filed  such  memorandum  and  the  latter  did  not. 
Davis  V.  Bonney,  89  Va.  755.  17  S.  E.  Rep.  2S9. 

Nevertheless,  the  priority  of  a  creditor's  lien  ob- 
tained by  first  filing  a  memorandum  concerning  a 
creditors'  suit  to  set  aside  a  fraudulent  conveyance 
as  required  by  Va.  Code  1887,  sec.  2460.  is  not  affected 
by  the  fact  that  the  lien  attached  after  the  renditioa 
of  a  decree  in  favor  of  such  creditor  and  of  another 
creditor  who  commenced  the  suit.  Davis  v.  Bonner. 
89  Va.  755.  17  S.  E.  Rep.  239. 

2.  PBTITIONINO  CRBDITOB'8  LIKM. 

When  Lien  Befftns.- And  it  is  further  provided  by 
Va.  Code  1887,  sec.  2460,  that  when  a  creditor  comes 
into  a  suit  which  is  brought  by  anoUier  creditor,  to 
assail  a  fraudulent  or  voluntary  conveyance,  be 
shall  have  a  lien  from  the  time  of  JlUno  kis  pstiUon. 
This  section  was  amended  by  Acts  1893-M,  ch.56&  pp. 
614,  615,  so  as  to  allow  the  petition  to  be  filed  in  the 
clerk's  office  at  rules.  2  Va.  Law  R«ff.  433.  Sucb 
lien  is  conditional,  and  subject  to  the  principles 
governing^  plaintiff's  lien,  explained  ante,  "Lien  of 
Plaintiff." 

K.  DISPOSITION  OF  THE  PROPERTY. 

1.  In  GENBRAIi. 

Placinc  Lands  Id  Hands  of  a  Receiver.— If  there  be 
several  parties  who  claim  to  be  paid  their  debts,  and 
to  be  indemnified  for  securityship  out  of  a  debtor's 
land  and  chattels  conveyed  by  deeds,  and  there  be 
an  adversary  creditor  by  judgment,  who  claims  the 
riffht  to  have  the  deeds  set  aside  for  fraud,  and  the 
property  sold  to  pay  his  Judgment  debt,  an  interloc- 
utory decree,  which,  without  deciding  on  the  valid- 
ity of  the  said  several  debts,  yet  directs  that  the 
land  conveyed  shall  be  sold  for  cash,  and  the  pro- 
ceeds to  be  paid  into  bank  to  the  credit  of  the 
cause,  is  premature  and  erroneous,  because  it  has 
a  tendency  to  sacrifice  the  property,  by  discoura^ring 
the  creditors  from  bidding',  as  that  probably  would. 
If  their  ri^ht  to  satisfaction  of  their  debts  had  been 
previously  ascertained. 

Such  a  decree  may  be  proper  as  it  regards  the  sale 
of  chattels,  because  they  are  perishable,  liable  to 
be  wasted,  and  no  sacrifice  need  be  apprehended, 
because  they  may  be  sold  in  detalL 
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As  to  the  lands*  tbey  slionld  In  sucli  case,  be  pnt 
into  the  hands  of  a  receiver,  to  he  rented  out,  until 
the  rifiThts  of  the  parties,  in  respect  to  that  subject, 
are  determined,  havlngr  a  due  regard  to  the  riffhts 
of  the  widow  of  the  debtor.    Ck>le  t.  M'Rae,  a  Rand. 

Pirccting  an  Accouit— And  In  McNew  v.  Smith,  5 
Gratt.  84.  it  was  held  to  be  a  correct  practice,  for  a 
court,  at  the  suit  of  judsrment  creditor,  upon  settiuff 
aside  a  sale  of  personal  property  by  the  debtor,  as 
fraudulent  and  yoid.  and  directing  the  purchaser  to 
deliver  the  property  to  a  commissioner  who  was 
directed  to  sell  it,  to  direct  an  account  of  its  value  in 
order  to  subject  the  purchaser  for  the  amount,  upon 
his  failure  to  so  deliver  the  property  to  the  commis- 
sioner as  directed. 

9.  SUBJKCTING   LAND  TO  CLAIMS    OF   CBBDITORS.— 

Where  a  deed  is  proven  to  have  been  made  on  a 
secret  trust  in  fraud  of  the  grantor's  creditors,  it 
will  be  set  aside:  and  the  land  subjected  to  the  pay- 
ment of  the  debts  due  the  creditors.  And  a  co- 
surety who  has  paid  the  debt  by  reason  of  the  prin- 
cipars  insolvency,  and  has  been  subrogated  to  the 
lien  of  the  judcment  paid,  may  have  the  land  con- 
veyed subjected  to  the  payment  of  his  claim. 
Hawker  v.  Moore.  40  W.  Va.  49,  20  S.  E.  Rep.  848. 

And  thoufirh  a  trust  deed  is  held  to  be  valid  in  a 
suit  by  a  judgment  creditor  to  set  it  aside  the  cred- 
itor is  entitled  to  the  surplus  after  payinsr  the  debt 
secured.    Sipe  v.  Earman,  26  Gra't.  563. 

a.  Costs  ahd  Attobnbt's  Fies.— In  a  suit  to  sub- 
ject land  to  the  payment  of  a  judgment  lien  and  to 
set  aside  deeds  for  fraud  against  the  plaintifF,  it  is 
proper  to  decree  that  the  costs  of  the  suit  shall  be 
first  paid  out  of  the  proceeds  of  sale  of  the  land. 
Hinton  v.  EUis,  27  W.  Va.  422. 

Moreover,  in  a  suit  by  certain  creditors  to  set 
aside  a  deed  of  trust  because  they  were  postponed 
to  other  creditors  of  the  insolvent  grantor,  where 
the  trustee  was  interested  to  a  certain  extent  in  one 
of  the  preferred  claims,  and,  together  with  others, 
defended  the  suit,  on  a  decree  for  plaintiffs, 
the  court  properly  refused  to  allow  the  trustee 
attorney *s  fees  out  of  the  fund.  Darby  v.  Gilligan, 
37  W.  Va.  58,  16  S.  E.  Rep.  507.  See  monographic  note 
on  "Costs  in  Civil  Cases." 

4.  Pbiobttiks  or  CBKorroas.— It  is  unnecessary  to 
ascertain  the  liens  existing  upon  the  land  before 
making  a  distribution  of  the  proceeds  of  the  sale  of 
the  land,  and  the  party  Bling  the  bill  and  setting 
aside  the  conveyance  is  entitled  to  be  first  satisfied 
out  of  such  proceeds,  unless  there  are  prior  liens. 
State  V.  Bowen,  88  W.  Va.  91, 18  S.  E.  Rep.  875. 

And  where  a  deed  of  personal  propAty,  giving 
preference  to  creditors  accepting  its  terms,  was 
sought  to  be  enforced  in  equity  by  creditors  who 
had  accepted  its  terms,  and  other  creditors  filed 
answers  attacking  it  for  fraud,  such  answers  may 
be  regrarded  as  cross  bills:  and  where  such  defend- 
ants were  defeated  in  the  court  below  and  they 
alone  appealed,  and  procured  a  reversal  of  the 
decree,  and  the  deed  was  declared  void,  they  have 
priority,  there  beinir  no  liens  before  their  answers 
frere  filed,  and  are  entitled  to  be  first  paid  out  of 
the  fund.  Clark  v.  Fiffgins,  81  W.  Va.  156,  6  S.  E.  Rep. 
64S:  First  Nat  Bank  v.  Parsons,  42  W.  Va.  137,  24  S. 
K.  Rep.  554. 

Moreover,  where  a  grantor  executes  successive 
«leeds  of  the  same  property  to  secure  different  debts, 
none  of  them  beiuff  given  subject  to  those  previously 
executed,  if  any  of  the  deeds  are  subsequently 
declared  void  as  in  fraud  of  creditors,  the  proceeds 


of  the  property  must  be  applied  to  the  payment  of 
the  remaininff  valid  incumbrances  in  the  order  of 
their  priorities,  before  any  claims  of  unsecured 
creditors  of  the  grantor  can  be  paid.  Lewis  v. 
Caperton,  8  Gratt.  148. 

In  this  connection,  it  was  declared  in  Farmers' 
Bank  v.  Corder,  S3  W.  Va.  288,  9  S.  E.  Rep.  220,  that, 
although  where  a  deed  was  made  directly  from  a 
husband  to  his  wife,  and  as  part  of  the  considera- 
tion she  agreed  to  pay  one  joint  creditor  of  her 
husband  1800,  and  another  $100.  with  interest  on  the 
amount,  which  debt  the  husband  owed  to  these 
parties,  and  to  secure  which  amount  the  vendor's 
lien  was  reserved,  the  deed  might  be  set  aside  as 
to  general  creditors  as  fraudulent,  yet  the  liens 
thus  reserved  must  be  respected  as  liens  on  the 
equitable  title  conveyed  as  of  the  date  of  the  record 
of  said  deed,  if  said  claims  were  valid  in  other 
respects. 

Nevertheless,  creditors  not  secured  in  a  deed  of 
trust,  who  sue  to  overthrow  it  on  the  arround  that 
the  debts  secured  and  preferred  are  fraudulent, 
and  succeed  in  overthrowing  some  only  of  the  debts 
secured,  are  not  advanced  in  priority  so  as  to  take 
the  rank  of  the  debts  overthrown,  and  get  payment 
out  of  the  property  conveyed  in  preference  to  bona 
Me  creditors  preferred  by  the  deed,  but  the  whole 
property  remains  to  answer  the  demands  of  the 
bonajtde  preferred  creditors,  according  to  the  deed. 
Cohn  V.  Ward.  36  W.  Va.  616,  16  S.  E.  Rep.  140.  See 
ante,  "Lien  of  Creditor." 

L.  REVIEW. 

1.  Prbsentation  and  Resebvation  in  Lower 
CouBT  OP  Grounds  of  Review. 

When  Objection  Should  Be  Hade  in  Lower  Court. 

Charse  of  Fraud.— Where  it  is  not  charged  in  the 
court  below  that  a  conveyance  is  fraudulent,  such 
charge  cannot,  for  the  first  time,  be  made  in  the 
appellate  court    Pracht  v.  Lange,  81  Va.  711. 

Excessive  Judcment.— Moreover,  it  is  too  late  for  a 
grantor  in  a  fraudulent  deed  to  urg^e  in  appellate 
court  that  the  judg^ment  is  excessive  in  a  suit  to 
annul  that  deed  and  subject  the  property  to  that 
judgment.    Wray  v.  Davenport,  79  Va.  19. 

Omission  by  Court  to  ilake  Such  Direction  That  a 
Complete  Decree  Can  Be  Rendered— Cause  for  Reversal. 
—However,  where  it  appears,  in  a  suit  to  set  aside  a 
bond  and  trust  deed  as  fraudulent  towards  cred- 
itors, that  they  have  been  assigued.  the  failure  of 
the  court,  before  entering  a  decree  on  the  merits,  to 
direct  the  assig^nee  to  be  made  a  party,  so  that  a 
complete  decree,  binding  on  all  persons  interested, 
may  be  rendered,  is  cause  for  reversal  on  appeal, 
thouffh  no  objection  for  want  of  parties  was  taken 
in  the  trial  court  Thornton  v.  Gaar,  87  Va.  815,  12  S. 
E.  Rep.  753. 

Failure  to  File  Copy  of  Execution  and  Judcment— No 
Ground  lor  Reversal.-  But  in  a  suit  in  equity  by  a 
judgment  creditor  to  set  aside  fraudulent  convey- 
ances of  property  by  his  debtor,  where  the  judg- 
ment and  execution  are  admitted  by  the  pleadings, 
the  failure  to  file  a  copy  of  them  in  the  cause  is  not 
a  ground  of  reversal  of  the  decree  of  the  court 
below  settiuff  a.slde  the  conveyances,  especially  If  no 
objection  is  taken  in  that  court  to  the  failure  to 
file  them.    McNew  v.  Smith,  5  Gratt  84. 

Defendants  Are  Not  Summoned  to  Answer  Petition 
—Question  Cannot  Be  Raised  In  Appellate  Court.— And 
in  a  suit  to  set  aside  an  alleged  fraudulent  convey- 
ance, other  creditors  filed  their  petitions  setting  up 
their  debts,  asked  to  be  made  parties  plaintiff,  and 
prayed  certain  relief,  but  did  not  ask  for  process 


191 


II  GRATT. 


Virginia  Rbports,  Annotatbd. 


364.  865 


affainst  defendants.  An  account  was  directed  to 
ascertain  the  priority  of  the  claims,  of  which  defend- 
ants had  full  notice,  and  on  the  coming  in  of  the 
commissioner's  report  the  ffrantee  filed  exceptions. 
It  was  held,  that  the  objection  that  the  defendants 
were  not  summoned  to  answer  the  petitions  could 
not  be  raised  for  the  first  time  on  appeal.  Flynn  v. 
Jackson.  93  Va.  S41. 26  S.  E.  Rep.  1. 

2.  What  Partus  Abb  EntitijKd  to  AUjSgb  Bb- 
uoB.— And  in  a  suit  to  set  aside  a  fraudulent  con- 
Teyance  from  a  husband  to  his  wife,  it  was  declared 
that  depositions  taken  after  notice  given  the  wife 
may  be  read  ag-ainst  her :  but.  when  read  against 
her  husband  also,  the  wife,  who  alone  appeals 
from  a  decree  settinif  aside  her  deed,  is  not  en- 
titled to  a  reversal  of  the  decree  because  of  a 
want  of  notice  to  her  husband  of  the  taking-  of  the 
depositions.    Silverman  v.  Qreaser.  27  W.  Va.  55a 

Moreover,  in  a  suit  to  set  aside  a  fraudulent  con- 
veyance, the  Judgment  debtor  cannot  question  the 
fraud  on  apx>eal,  where  the  alienees  4o  not  appeal. 
Price  v.  Thrash,  SOOratt.  616. 

3.  Rbybbsali  Dbpbndbnt  upon  a  Qukstion  of 
Fact.— And  in  a  suit  to  set  aside  a  deed  from  a 
man  to  his  intended  wife  given,  prior  to  1887, 
in  consideration  of  marriage,  it  was  shown  that, 
when  the  deed  was  given,  he  was  insolvent,  and 
had  recently  purchased  a  good  deal  of  property 
on  credit,  and  that  the  deed  would  leave  the  cred- 
itors unpaid.  Prior  to  the  marriage  a  notice  was 
served  on  the  wife  in  which  such  suspicious  cir- 
cumstances were  set  forth.  Upon  these  facts,  it 
was  held  that  the  commissioner  who  heard  and  saw 
the  witnesses,  having  held  that  there  was  no  proof 
of  fraudulent  participation  on  the  part  of  the 
grantee,  and  his  report  having  been  confirmed  by 
the  circuit  court  the  deed  would  not  be  set  aside. 
Moore  v.  BuUer.  90  Va.  (588,  19  S.  E.  Rep.  860. 


364        *Crawford'«   Ex'or  v.  Patterson. 

July  Term,  1854.  Lewisburg. 

Wilis— Conditional  Legacies— Case  at  Bar.--Testator 
by  his  will  gave  to  his  wife  a  plantation,  slaves, 
stock.  Ac.,  for  life.  And  he  then  added,  "It  is  un- 
derstood that  my  wife  is  to  keep  my  children  and 
raise  them  and  give  them  sufficient  schooling." 
Hbld: 

I.  Same— Same— Effect  of  Acceptance.— The  widow 
takes  the  bequest  cum  onere,  and  is  bound  to  pro- 
vide for  the  support  and  education  of  the  chil- 
dren in  a  manner  suited  to  her  circumstances, 
a.  Same— 3eme— Performance  of  Condition  Excused 
—Case  at  Bar.— But  if  one  of  the  children  accepts 
the  invitation  of  a  relation  to  visit  her,  and  re- 
mains with  her  for  years,  the  widow  of  the 
testator  being  willing  to  keep  the  cbild  with  her 
and  provide  for  her,  the  widow  Is  not  liable  for 
the  expenses  of  the  child  for  board,  clothing  or 
education:  and  this  though  the  relation  with 
whom  the  child  lives  Is  a  married  woman,  and 
her  husband  at  the  end  of  the  time  claims  com- 
pensation. 
3.  Same— Same— Same— Same.— The  executors  of 
the  testator  having  paid  the  accounts  out  of  the 
estate  of  the  child  In  their  hands  and  upon  her 
marriage  her  husband  having  given  a  receipt  to 
the  executors  for  the  amount,  he  and  his  wife 
cannot  recover  the  amount  from  the  widow. 


4.  Commissioner's  Report— Exceptions— Lndws.*— A 

bin  Is  filed  by  the  husband  and  his  wife  against 
the  executors  and  widow  for  a  settlement  of 
their  administration  accounts,  and  to  recover 
from  the  widow  the  amount  of  these  expenses: 
the  account  Is  ordered,  and  the  commissioner 
allows  the  executors  a  credit  for  the  amount 
they  had  paid  for  the  wife,  and  reports  a  small 
balance  in  their  favor.  This  report  is  retomed 
in  March  1824,  and  not  excepted  to:  and  the  case 
lies  from  that  time  until  June  1847.  when  the  ex- 
ecutors and  widow  are  dead.  It  is  too  late  for 
the  plaintiff  to  revive  the  suit,  and  ask  to  have 
the  report  recommitted  and  reformed. 

In  the  year  1810  Robert  Crawford  of  An- 
g'usta  county,  departed  this  life,  having 
first  made  his  will,  which  was  duly  admitted 
to  probat;  and  John  and  William  Poage 
qualified  as  his  executors.  By  his  will  he 
gave  to  his  wife  the  negroes  and  all  other 
property  which  had  been  hers  before 
365  their  marriage ;  and  he  *gave  to  her 
during  her  life,  the  plantation 
whereon  he  lived,  two  negroes,  stock,  plan- 
tation utensils  and  household  furniture: 
And  then  added,  *'It  is  understood  that  my 
wife  is  to  keep  my  children  and  raise  them, 
and  give  them  sufficient  schooling."  The 
balance  of  his  estate  he  directed  to  be  sold 
and  divided  among  eight  of  his  children. 

At  the  time  of  Crawford's  death,  one  of 
his  children  had  received  his  share  of  his 
father's  estate,  and  another  was  married; 
and  the  other  seven  lived  at  home,  their 
ages  ranging  from  four  to  seventeen  years. 
The  property  thus  left  to  Mrs.  Crawford,  it 
was  estimated,  would  have  rented  for  be- 
tween three  and  four  hundred  dollars. 

About  the  year  1813  Jane,  one  of  the  chil- 
dren of  Robert  Crawford  by  a  former  wife, 
being  about  thirteen  years  old,  went  on  a 
visit  to  the  house  of  James  BelU  whose 
wife  was  her  aunt ;  and  she  remained  there 
three  years.  She  then  lived  with  her  uncle 
James  Craig  for  a  year;  and  then  married 
John  C.  Patterson.  For  her  expenses  of 
clothing  and  schooling,  and  some  advance- 
ments of  money,  James  Bell  presented  to 
the  executors  of  Robert  Crawford  an  account 
for  one  hundred  and  fifty-one  pounds  nine 
shillings  and  a  penny,  which  was  paid  by 
the  executors ;  and  after  her  marriage,  Pat- 
terson in  August  1818  executed  to  them  a 
receipt  for  this  sum  as  in  part  of  her  pro- 
portion of  her  father's  estate.  In  September 
of  the  same  year  the  executors  paid  him  in 
money  one  thousand  one  hundred  and  forty- 
six  dollars  and  fifty  cents,  on  account  of 
her  interest  in  said  estate. 

In  September  1821  John  C.  Patterson  and 
his  wife  instituted  a  suit  in  the  late  Staun- 
ton chancery  court  against  the  executors, 
Mrs.  Crawford  and  the  other  residuary  leg- 

*Chancery  Practice— Laches.— See  principal  case 
cited  In  Foster  v.  Rlson,  l7Gratt.  348:  James  River, 
etc..  Co.  V.  Littlejohn,  18  Oratt  80:  Nelson  v. 
Kownslar,  79  Va.  491:  Hodgson  v.  Perkins,  84  Va. 
712.  5  S.  £.  Rep.  710.  See  also,  on  this  subject,  foci- 
note  to  Tazewell  v.  Whittle,  18  Qratt.  830:  f90l-nMf 
to  Doffffett  V  Helm.  17  Qratt  96:  footnote  to  Bar- 
ffamln  v.  Clarke,  30 Qratt.  M4. 
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atees ;  and  in    their   bill,   after  setting*  out 
the  provisions  of  the   will  of  Robert  Craw- 
ford, they  charg-ed  that  the  executors 

366  had  received  into  their  *hands  a  con- 
siderable estate  which  they  had  sold ; 

and  that  they  had  made  no  settlement  of 
their  account  or  distribution  of  the  estate 
which  had  come  to  their  hands.  They  fur- 
ther charg'ed  that  the  female  plaintiff  had 
lived  with  her  step  mother  only  a  part  of 
the  time  between  her  father's  death  and 
her  own  marriage,  and  had  not  received 
that  support  and  education  provided  for  by 
the  will.  On  the  contrary,  the  executor 
John  Poage  had  raised  an  account  ag'ainst 
her  of  one  hundred  and  fifty-one  pounds 
nine  shillings  and  a  penny,  embracing 
nothing-  but  those  expenditures  which  her 
step  mother  was  bound  by  the  will  to  have 
defrayed,  and  that  shortly  after  her  mar- 
riage he  had  presented  the  account  to  Pat- 
terson and  obtained  his  receipt  therefor  as 
a  part  of  the  estate  to  which  she  was  en- 
titled under  the  will  of  her  father.  And 
they  file  the  account  marked  B.  They 
alleg-e  that  they  were  then  ignorant  of  the 
propriety  of  these  charges;  but  had  since 
been  advised  that  they  were  not  bound  to 
pay  the  account;  the  whole  of  it  being- 
jnstly  charg-eable  to  the  widow.  The  prayer 
of  the  bill  is  for  a  settlement  of  the  ac- 
counts of  the  executors;  that  the  receipt 
aforesaid  may  be  canceled  and  recalled,  or 
that  the  widow  may  be  compelled  to  pay 
the  amount  thereof  with  interest  to  the 
plaintiffs;  that  they  may  have  a  decree  for 
so  much  of  said  estate  as  they  are  entitled 
to;  and  for  general  relief. 

The  executors  answered  the  bill,  ad- 
mitting- the  sale  of  the  property  by  them, 
stating-  that  John  Poag-e  was  the  acting 
executor,  and  that  he  had  paid  out  from 
time  to  time,  to  such  of  the  devisees  as 
were  of  age,  as  much  as  he  conceived  it 
would  be  prudent  to  pay  until  a  settlement 
of  the  estate  could  be  had.  That  they  were 
always  willing  to  make  this  settlement,  but 
it  was  not  until  about  the  commencement 
of  this  suit  that  gtiardians  had  been  ap- 
pointed for  all  the  infants;  and  that  they 
were  then  willing  to  settle  their  ac- 
counts. 

367  *John  Poage  stated  that  he  ad- 
vanced the  money  charged  in  the  ac- 
count exhibited  with  the  bill,  under  the 
belief  that  it  was  in  discharge  of  the  in- 
terest of  the  female  plaintiff  in  her  father's 
estate;  and  under  this  belief  he  required 
and  obtained  the  receipt  from  her  husband. 

Mrs.  Crawford  alleged  that  she  had 
strictly  complied  with  the  provisions  of  the 
will  in  favor  of  the  female  plaintiff  as  long 
as  she  lived  with  her,  which  was  until  she 
was  between  fourteen  and  fifteen  years  of 
age.  That  she  then  left  the  defendant's 
house,  and  went  to  live  with  her  aunt  Mrs. 
Bell,  at  Mrs.  Bell's  solicitation,  who  pro- 
pose^d  to  take  her,  as  defendant  believed 
through  friendship,  to  do  more  for  her  than 
the  defendant  would  have  in  her  power  to 
do.  That  defendant  consented,  believing 
it  'would  be  of  advantage   to   the  plaintiff, 


and  not  from  any  unwillingness  in  herself 
to  comply  with  the  provisions  of  the  will 
aforesaid.  And  she  insisted  that  the 
moneys  expended  whilst  at  Mrs.  Bell's  could 
not  be  considered  as  embraced  by  the  pro- 
visions of  the  will;  but  was  properly 
chargeat»le  ag'ainst  plaintiff's  interest  in 
the  estate. 

In  June  1823  the  death  of  the  plaintiff 
John  C.  Patterson  was  sug-gested,  and  on 
the  -motion  of  the  surviving*  plaintiff,  it 
was  ordered  that  the  executors  of  Robert 
Crawford  do  render  an  account  of  their  ad- 
ministration before  a  commissioner  of  the 
court.  In  March  1824  this  commissioner 
filed  his  report,  in  which  he  credited  the 
executors  in  their  account  with  the  plain- 
tiff, with  the  amount  they  had  paid;  and 
she  was  brought  in  debt  thirty-eight  dollars 
and  thirty  cents.  Some  of  the  other  chil- 
dren were  over  paid,  and  there  were  bal- 
ances due  to  others. 

After  the  return  of  this  report  the  cause 
slept,  without  a  step  being  taken  therein, 
until  June  1847,  when  the  death  of  John 
Poage  and  Sarah  Crawford  were  suggested, 
and  it  was  ordered  to  be  revived  in 
368  the  *names  of  Poage' s  executors  and 
of  Silas  Henton  as  executor  of  Sarah 
Crawford.  The  death  of  several  of  the 
legatees  of  Robert  Crawford  was  also  sug- 
gested, and  the  suit  was  revived  in  the 
names  of  their  personal  representatives; 
and  then  the  record  states  that  by  consent 
it  is  ordered  that  the  report  of  Commissioner 
Clarke  theretofore  made  in  the  cause  be 
recommitted  to  Commissioner  Hendren, 
who  is  required  to  consider  and  modify  the 
same,  and  to  report  specially  to  the  court 
any  matter,   &c. 

In  October  following  Commissioner  Hen- 
dren returned  his  report,  in  which  he  dis- 
allowed the  credits  to  the  executors  for 
moneys  paid  to  Bell,  to  the  amount  of  one 
hundred  and  thirteen  pounds  eleven  shill- 
ings, on  the  ground  that  it  was  money  ex- 
pended for  necessaries  during  her  infancy, 
and  therefore  properly  chargeable  to  the 
widow.  And  he  reported  a  balance  due  to 
the  plaintiff  of  four  hundred  and  fifty-five 
dollars  and  ninety-nine  cents,  with  interest 
from  June  the  30th,  1821.  This  was  the 
only  account  stated  by  the  commissioner. 
The  cause  came  on  to  be  heard  upon  this 
report  in  August  1848,  when  the  court  made 
a  decree  directing  Henton,  the  executor  of 
Mrs.  Crawford,  to  pay  to  the  plaintiff,  out 
of  the  assets  of  his  testatrix,  the  amount 
reported,  by  the  commissioner;  with  liberty 
to  the  plaintiff,  if  this  decree  should  be 
unavailing,  to  apply  for  a  decree  against 
the  executors  of  Robert  Crawford. 

Soon  after  this  decree  was  pronounced 
Henton  presented  a  petition  to  the  court, 
in  which  he  stated  that  the  cause  had  been 
revived  without  his  knowledge  or  consent, 
and  that  the  decree  had  been  made  without 
his  having  had  an  opportunity  to  make  his 
defence ;  and  he  verily  believed  he  should 
be  able  to  show  that  it  was  erroneous.  The 
court  accordingly  set  aside  the  decree ;  and 
the  cause  was  recommitted  to  Commissioner 
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Hendren,  who  was   directed    to  state 

369  the  accounts  between  the  parties  ac- 
cording* to  his  own   view  of  what  was 

equitable :  And  Henton  was  allowed  to  file 
his  answer.  In  his  answer,  after  stating 
the  proceedings  in  the  cause  up  to  the  re- 
port of  Commissioner  Clarke,  ho  alleged 
that  Chancellor  Taylor  considered  the  cause, 
and  filed  a  memorandum  in  his  own  hand- 
writing, among  the  papers,  in  the  follow- 
ing words:  '*The  report  not  being  excepted 
to,  is  affirmed,  and  a  decree  to  be  entered 
in  pursuance  thereof;*'  but  that  no  decree 
was  entered  on  the  order  book.  That  thus 
the  cause  rested  for  more  than  twenty  years, 
until  John  Poage  the  principal  acting  exec- 
utor, who  was  cognizant  of  all  the  facts  of 
the  case,  and  Sarah  Crawford  the  widow, 
had  gone  down  to  their  graves  in  the  firm 
conviction  that  this  stale  demand  had  been 
finally  adjusted.  He  insisted  upon  the  ob- 
jections taken  by  the  original  defendants; 
upon  the  staleness  of  the  demand,  and  upon 
the  statute  of  limitations;  upon  the  report 
of  Clarke  made  when  all  the  parties  were 
alive,  and  on  the  acquiescence  by  the  plain- 
tiff for  twenty-five  years  in  that  report ;  on 
the  subsequent  death  of  all  the  parties  who 
were  personally  cognizant  of  the  transac- 
tions; and  upon  the  manifest  injustice  of 
compelling  him,  ignorant  of  all  the  matters, 
to  enter  into  a  controversy  which  seemed 
to  have  been  carefully  kept  out  of  view 
during  the  time  of  his  testatrix. 

In  September  1849  Commissioner  Hendren 
made  his  second  report,  in  which  he  charged 
Mrs.  Crawford  with  the  annual  sum  of  forty 
dollars  for  five  years,  with  interest  com- 
mencing with  the  year  1814,  and  coming 
down  to  1818 ;  and  making  the  balance  due 
upon  the  account  on  the  1st  of  November 
1849,  six  hundred  and  six  dollars  and  sixty - 
six  cents,  of  which  two  hundred  and 
twenty-four  dollars  and  sixty-nine  cents 
was  principal.  The  plaintiff  excepted  to 
the  report,  because  it  reduced  the  charges 
below  the  amount  paid  by  the  executors  to 
Bell. 

370  *The  cause   came    on    to   be  finally 
heard    in    November   1849,    when  the 

court  overruled  the  plaintiff's  exceptions 
and  confirmed  the  report;  and  decreed  that 
Henton  the  executor  of  Mrs.  Crawford 
should,  out  of  the  assets  of  his  testatrix  in 
his  hands,  pay  to  the  plaintiff  the  amount 
reported  by  the  commisisoner,  with  interest 
on  the  principal  sum  due,  from  the  1st  of 
November  1849  until  paid,  and  her  costs. 
And  liberty  was  reserved  to  the  plaintiff  to 
apply  for  a  decree  against  the  executors,  if 
this  decree  should  be  unproductive.  From 
this  decree  Mrs.  Crawford's  executor  ap- 
plied to  this  court  for  an  appeal,  which  was 
allowed. 

Stuart,  for  the  appellant. 
Michie,  for  the  appellee. 

MONCURE,  J.  The  will  of  Robert  Craw- 
ford imposed  a  charge  on  the  estate  given 
to  his  wife  for  the  keeping,  raising  and 
schooling  of  his  children.  The  estate  was 
of  the  annual  value  of  three  or  four  hundred  , 


dollars;  and  seems  to  have  been  not  more 
than  adequate  to  the  support  of  the  fainil3' 
in  a  plain  and  comfortable  manner.  At 
the  testator's  death  the  family  consisted, 
besides  the  widow,  of  seven  children,  rang- 
ing from  four  to  seventeen  years  of  age. 
The  widow  having  accepted  the  estate,  took 
it  of  course  cum  onere ;  and  was  bound  to 
keep  and  raise  the  children,  and  g^ive  them 
sufficient  schooling.  Had  she  turned  the 
appellee  away  from  home  when  of  tender 
years,  and  unable  to  provide  for  herself, 
and  failed  to  provide  her  with  necessary 
board,  clothes  and  schooling',  she  would 
have  been  liable,  in  equity  at  least,  if  not 
at  law,  for  the  value  of  such  necessaries  to 
any  person  who  might  furnish  or  pay  for 
them.  But  she  did  not  turn  the  appellee 
away.  She  kept  her  until  she  was  thirteen 
years  of  age,  when  the  appellee  went  to 
live  with  her  aunt  Mrs.  Bell,  by  the 

371  ^latter's  invitation,  and  continued  to 
live  there  for  three  or  four  years,  and 

she  then  lived  with  her  aunt  Mrs.  Crai|;  for 
a  year  or  more  until  her  marriag^e.  The 
widow,  as  she  alleges  in  her  answer,  would 
have  continued  to  keep  the  appellee  accord- 
ing to  the  terms  of  the  will :  but  she  be- 
lieved, and  was  well  warranted  in  believing, 
that  it  would  be  for  the  advantag'e  of  the 
appellee  to  live  with  her  aunt;  and  that 
she  would  be  better  provided  for  there  than 
at  home,  and  free  of  charge.  The  account 
which  was  the  cause  of  this  suit,  t>eing  ex- 
hibit B  filed  with  the  bill,  is  for  cash  paid 
by  the  executor  John  Poage  to  and  for  the 
appellee  while  she  lived  with  Mrs.  Bell  and 
Mrs.  Craig;  a  large  part  of  it  having*  been 
paid  to  James  Bell  the  husband  of  the 
former.  It  was  not  created  at  the  instance 
of  the  widow,  or  on  her  credit,  and  she 
never  assumed  its  payment.  It  does  not 
appear  to  have  been  ever  demanded  of  her, 
or  that  she  was  ever  informed  of  its  exist- 
ence, until  the  institution  of  this  suit.  She 
was  therefore  never  liable  for  the  amount 
of  the  account  or  any  part  of  it,  at  law  or 
in  equity,  either  by  reason  of  the  charge 
created  by  the  will  of  her  hustmnd,  or  by 
an^r  contract,  express  or  implied.  The  case, 
in  principle,  is  very  much  like  that  of 
Urmston  v.  Newcomen,  4  Adol.  &  Ell.  89^. 
31  Eng.  C.  Lr.  R.  222.  There,  a  g^rand 
mother  offered  to  a  father  to  take  care  of 
his  child  without  putting^  him  to  any  ex- 
pense ;  upon  which  he  gave  up  the  child  to 
her.  Afterwards  the  grand  mother  gave 
up  the  child  to  the  mother,  who  was  living 
apart  from  the  father ;  and  afterwards  the 
child,  to  escape  cruel  treatment,  returned 
to  the  grand  mother,  who  maintained  it 
thenceforward.  In  the  argument  of  the 
case,  (which  was  an  action  of  assumpsit 
brought  by  the  grand  mother  ag^ainst  the 
father  to  recover  the  expense  of  mainte- 
nance  after  the  return  of  the  child,)  the 
general  question  was  raised,  Whether  a 
father,  if  he  desert   his  child,  be  not 

372  liable  in    assumpsit  *to  any  one  whoj 
provides    food    and    clothing-    for  it? 

The    judges    declined     giving-    an    opinion 
upon    the   j^eneral   question,  thinking  that 
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it  did  not  arise  in  the  case.  But  they  all 
concurred  in  deciding-  that  the  father,  who 
had  no  notice  of  the  child's  quitting*  the 
grand  mother  at  all,  or  of  the  cruelty,  was 
not  liable  to  her  for  the  maintenance,  in 
as  much  as  the  facts  did  not  show  any 
desertion  of  the  child  by  the  father,  and 
negatived  a  contract  between  him  and  the 
grand  mother.  They  also  decided  that  it 
made  no  difference  that  the  grand  mother, 
when  she  made  the  original  undertaking, 
was  a  married  woman ;  the  ground  of  the 
decision  being  not  that  she  had  made  a 
valid  contract,  but  that  the  circumstances 
negatived  desertion ;  and  that  therefore 
the  question  as  to  the  implied  liability  did 
not  arise. 

The  widow,  in  this  case,  not  being  liable 
originally  for  the  account  or  any  part  of 
it,  cannot  be  rendered  liable  to  the  executor 
John  Poage  in  consequence  of  its  payment 
by  him ;  nor  to  the  appellee  in  consequence 
of  its  payment  by  her  husband  to  the  said 
executor;  neither  of  such  payments  having 
been  made  at  the  request  of  the  widow, 
express  or  implied. 

But  even  if  she  were  ever  liable  for  this 
account,  or  any  part  of  it,  or  any  of  the 
expenses  of  the  appellee  while  she  lived 
with  her  aunts,  such  liability  had  ceased  to 
exist  in  June  1847,  when  the  suit  was  re- 
vived against  the  appellant  as  executor. 
The  widow  answered  the  bill  in  June  1822, 
stating  the  facts,  and  denying  her  liability. 
In  Jcne  1823  an  order  was  made  for  the  set- 
tlement of  the  account  of  the  executors  of 
Robert  Crawford,  In  March  1824  the  com- 
missioner's report  was  returned,  showing  a 
balance  due  by  the  plaintiffs  Patterson  and 
wife  to  the  executors  on  the  30th  of  June 
1821,  of  thirty-eight  dollars  and  thirty  and 
seven-eighth  cents,  after  charging  the 
former  with  the  amount  of  the  said  account 
marked  exhibit  B,  which  charge  the 
373  commissioner  stated  that  *he  con- 
ceived to  be  justified  by  the  answers 
of  the  executors  and  of  the  widow.  There 
was  no  exception  to  this  report.  In  May 
1824,  the  cause  was  set  for  hearing :  And 
no  further  order  was  taken  in  it  until  June 
1847 ;  when  the  widow,  the  acting  executor, 
and  several  of  the  other  parties  having  died, 
the  cause  was  revived  and  proceeded  in  to 
a  final  decree,  which  was  rendered  in  No- 
vember 1849.  I  think  that  the  bill  should 
have  been  dismissed  as  to  the  appellant, 
not  only  on  the  grounds  of  defence  relied  on 
in  the  answer  of  the  widow,  but  also  on  the 
additional  grounds  relied  on  in  the  answer 
of  the  appellant  her  executor,  filed  in  De- 
cember 1848,  to  wit,  the  staleness  of  the 
demand  and  the  statute  of  limitations,  and 
the  acquiescence  of  the  appellee  in  the 
report  of  the  commissioner  for  more  than 
twenty  years,  and  until  after  the  death  of  all 
the  parties  who  were  personally  cognizant 
of  the  transactions.  The  death  of  the 
plaintiff  John  C.  Patterson  was  susrgested 
in  June  1823,  and  the  suit  was  thereafter 
prosecuted  in  the  name  of  his  surviving 
wife  the  appellee,  who  has  ever  since  been 


free  from  legal  disability.  Her  extraordi- 
nary laches  in  the  prosecution  of  the  suit 
has  not  been  sufficiently  accounted  for. 
The  only  excuse  relied  on  is  furnished  by  a 
statement  made  in  the  answer  of  the  appel- 
lant, that  in  consequence  of  a  paralysis  with 
which  Chancellor  Brown  was  afflicted  about 
the  time  the  commissioner  made  his  report, 
and  which  in  a  great  measure  disabled  him 
from  attending  to  business,  no  action  was 
taken  by  the  court  on  the  report ;  and  that 
Chancellor  Taylor,  who  succeeded  Chancel- 
lor Brown  in  1826,  was  for  some  years  be- 
fore his  transfer  to  the  Botetourt  circuit, 
almost  incapable,  from  indisposition,  of 
attending  to  his  official  duties.  But  this 
excuse  accounts  for  comparatively  a  small 
portion  of  the  long  lapse  of  time  between 
the  return  of  the  report  and  the  revival  of 
the  suit,   and   is   wholly    insufficient. 

374  *The  fair  presumption  from  the  record 
is    that   all    the  parties  acquiesced  in 

the  report,  and  did  not  choose  to  prosecute 
the  case  any  farther;  especially  the  appel- 
lee, who  appeared  by  the  report  to  be  a 
debtor.  This  presumption  is  confirmed  by 
the  fact,  also  stated  in  the  answer  of  the 
appellant  and  admitted  to  be  true  by  the 
counsel  for  the  appellee,  that  after  Chan- 
cellor Taylor  came  into  office,  but  at  what 
precise  period  does  not  appear,  he  filed  in 
the  papers  a  memorandum  in  the  following 
words:  *'The  report  not  being  excepted  to 
is  affirmed,  and  a  decree  to  be  entered  in 
pursuance  thereof.  *  *  Though  such  a  decree 
was  never  actually  entered,  yet  the  rights 
of  the  parties  seem  to  have  been  considered 
as  settled  by  the  report,  sanctioned  as  it 
was  b3'  the  chancellor.  The  further  prose- 
cution of  the  suit  having  been  delayed  for 
twenty-three  years,  and  until  after  the 
death  of  the  widow  and  of  the  acting  exec- 
utor, who  were  acquainted  with  the  trans- 
actions, it  was  too  late  then  to  revive  it 
against  their  representatives,  who  were 
ignorant  of  them,  and  had  not  the  means 
of  making  a  proper  defence.  The  case  falls 
within  the  principle  of  the  cases  of  Hcrcy 
V.  Dinwoody,  2  Ves.  jr.  87,  and  Hayes  v. 
Goode,  7  iveigh  452;  that  in  a  court  of 
equity  it  is  not  only  required  that  claims 
should  be  brought  forward  in  a  reasonable 
time,  but  also  that  they  shall  be  prosecuted 
with  reasonable  diligence. 

I  think  the  bill  should  have  been  dis- 
missed, not  only  as  to  the  appellant,  but  as 
to  the  other  defendants  also;  and  on  the 
principle  of  the  cases  just  cited.  The  ex- 
ecutors of  Robert  Crawford  had  certainly' 
no  right  as  such  to  make  the  payments 
charged  in  exhibit  B ;  and  John  C.  Patter- 
son was  not  bound  to  have  given  them 
credit  for  the  amount  in  the  settlement  of 
his  wife's  portion  of  their  testator's  estate. 
He  did,  however,  give  them  a  receipt  there- 
for as  so  much  of  the  said  portion. 
Whether  the  receipt  was  given  under 

375  *such    mistake    of    law    or    fact,    or 
whether    the   relations  between  them 

were  such  as  to  have  entitled  him  to  set 
aside  the  transaction  if  due  diligence  had 
been    used    in    the  prosecution  of  the  suit, 
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are   questions   which    it   is  unnecessary  to 
decide. 

That  the   suit    was   not   prosecuted  with 
due  diligence,  has  already  been  sufficiently 
shown.     It    may    be   said   that  none  of  the 
defendants  have  appealed   from  the  decree 
except  the  appellant.     But   I   think  his  ap- 
peal   brings   up   the    whole    case;    on    the 
ground  that  the  reversal  of  the  decree  and 
dismission    of    the    bill    as    to   him  would, 
directly  or  incidentally,  disturb  the  rights 
of   the    other  defendants  as  settled  by  the 
decree.     See  Dickenson   v.    Davis,  2  Leigh 
401,    and   the   opinion  of    Stanard,   J.,    in 
Powell's  ex'ors  v.  White,  11  Leigh  309,  317. 
The   decree   was,    primarily,    against    the 
appellant;  but  liberty   was  reserved  to  the 
appellee,  if  the  decree  against  the  appellant 
should  prove  unavailing,    to  apply  for  fur- 
ther relief  against   the  executors  of  Robert 
Crawford,  or  any  other  person  liable  in  the 
premises,    either    primarily   or  eventually. 
The  executors,    if    they  could  appeal  from 
such    a   decree,    may    not  have  thought  it 
necessary    to   do   so;  as    it    was  primarily 
against  the  appellant,  and  would  probably 
have    been    effectual    but    for   his   appeal. 
The  reversal  of  the  decree,  and  dismission 
of  the  bill  as  to  him,    therefore,  would  ma- 
terially disturb    their   rights  as  settled  by 
the  decree,  if  in  fact  it  settled  anything  as 
to    them.     But    the   reservation   is  a  mere 
incident  of  the  decree,   and    the  reversal  of 
the  decree  would   leave   nothing  to  sustain 
the  incidental  reservation.     The  same  may 
be  said  of  the  liberty  reserved  to  the  other 
residuary    legatees   of   Robert  Crawford  to 
apply  for  decrees  upon  the  report,  although 
the    court   was  of  opinion,  and  rightly  so, 
that  they  had  been  satisfied.     Patterson  and 
wife    were   the   only   plaintiffs  in  the  suit, 
and    it   is   obvious   they   never  would  have 
brought     it     but     for     the     purpose 
376      *of    recovering    the    amount    of    the 
account    for    which    he    had   given  a 
receipt  to  the  executors.     None  of  the  other 
residuary  legatees  have  ever  complained  of 
the    executors,    or    asked    for    any    decree 
against   them.     The   report  of  the  commis- 
sioner returned  in    1824,    showed   that  pay- 
ments   had   been   made  by  the  executors  to 
all  of  them,  in  regard   to   some   exceeding, 
and  to  others  falling  short  of,  their  respec- 
tive portions  of  the  estate.     After  the  return 
of  that  report   the    executors   proceeded    to 
settle    with    the  legatees  accordingly;  and 
receipts  in  full  of  several   of   the    balances 
have    actually   been    filed   in  the  papers  of 
the   suit.     In   consideration   of   all  the  cir- 
cumstances,   and    especially    of   the    great 
lapse  of  time,  I  think   no  such  reservation 
should  have  been  made  in  favor  of  the  other 
residuary  legatees. 

I  am  therefore  of  opinion  that  the  decree 
should  be  reversed,  and  the  bill  dismissed ; 
with  costs  to  the  appellant,  both  in  this 
court  and  the  Circuit  court. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Decree  reversed. 


377         *McDoweirs  Ex'or  v.  Crawford. 

July  Term,  1854,  Lewlaburif. 
I.  Debt  on  Bond— Plea  of  Nob  Bet  Pactum— Evideooe- 
Case  at  Bar.*— In  an  action  of  debt  upon  a  bond  for 
two  thousand  dollars,  purporting  to  be  for  money 
loaned,  the  issue  is  made  up  upon  the  plea  of  aea 
€9t  factum.    On  the  trial  the  plaintiff  introduces  ten 
intelligent  and  credible  witnesses,  well  acquainted 
with  the  handwriting  of  the  obliffor,  all  of  whom 
express  a  confident  opinion  that  the  signature  to 
the  bond  is  his.    The  defendant  to  support  his  plea, 
introduces  evidence  of  the  circumstances  of  the 
obllffor,  the  relations  and  conduct  of  the  parties, 
and  the  ability  of  the  plaintiff  to  lend  the  money. 
To  rebut  the  evidence  on  the  last  vround  the 
plaintiff  who  was  a  merchant,  introduced  a  wit- 
ness C,  who  had  been  his  book  keeper,  who  pro- 
fessed to  speak  from  memoranda  taken  by  him  oo 
a  recent  examination  of  the  plaintiff's  books:  and 
he  stated  that  the  plaintiff  had  a  larffe  amount  of 
cash-notes  and  accounts  not  known  to  the  defend- 
ant's witnesses,  and  that  he  had  the  control  of  a 
larffe  estate  of  S,  of  which  he  was  the  executor. 
When  the  cross  examination  of  this  witness,  and 
the  examination  of  witnesses  to  rebut  his  testi- 
mony, was  ended,  which  was  late  in  the  evening, 
the  defendaut's  counsel  announced  that  they  had 
no  other  witnesses  to  examine,  but  would  on  the 
next  day  introduce  some  documentary  testimony. 
On  the  next  day  they  offered  in  evidence  the  set- 
tled accounts  of  the  plaintiff  as  executor  of  S.  to 
show  that  he  could  not  have  from  that  source 
united  with  his  own  means,  sufficient  to  enable  him 
to  make  the  loan.    To  this  evidence  the  plaintiff  ob- 
jected, and  the  court  excluded  it;  and  in  doing  so. 
remarked  that  the  evidence  previously  introduced 
by  the  defendant  without  objection,  as  well  as  that 
than  offered,  was  too  vague,  remote  and  indeflnlte 
in  its  character,  to  sustain  the  plea  of  nan  fgtfaetam 
against  such  evidence  of  factum  as  the  plaintiff  had 
introduced  ;  and  would  have  been  excluded  if  ob- 
jected to.    The  defendant  then  asked  that  the  wit- 
ness C  might  be  recalled,  and  that  they  might  be 
permitted  to  re-examine  him,  and  test  the  accn- 
racy  of  his  statements,  by  requiring  the  produc- 
tion of  the  books,  which  were  near  and  might  be 
obtained  in  a  few  minutes.    But  the  court  refused 
to  permit  the  witness  to  be  recalled,  or  to  require 
the  books  to  be  produced;  because  the  evidence 
was  irrelevant,  and  because  the  defendants  had 
announced  on  the  day  before,  that  they  had  con- 
cluded the  examination  of  witnesses.  Hiud: 

378       *!.  Same  — Same— Same— Sao».—Tbe   settle- 
ments of  the  plaintiff  as  executor  of  S  were 
Eompetent  and  relevant  testimony,  and  should 
have  been  admitted. 
a.  Weight  of  Evidence— Opinion  of  Court,  t— That  the 
comment  of  the  court  upon  the  evidence  of  the 

«Debt  on  Bond.— See  generally,  monogrraphic  noi* 
on  "The  Action  of  Debt"  appended  to  Davis  v.  Mead. 
13  Gratt.  118. 

tWelght  of  Parol  Evidence— Oplnffn  by  the  Coart.- 

As  to  the  right  of  the  court  to  express  his  opinion  to 
the  jury  In  regard  to  the  weight  of  parol  evidence, 
see  foot-note  to  Davis  v.  Miller,  14  Oratt  Sl  The  prin- 
cipal case  is  cited  and  approved  as  to  tbe  proposi- 
sitlon  laid  down  In  said  foot-note  in  Comett  v.  Khndj. 
80  Va.  716:  Richmond,  etc..  R.  Co.  v.  Noell,  86  Va.  Si. » 
S.  E.  Rep.  478  ;  Tyler  v.  C.  &  O.  R.  Co.,  88  Va.  SM.  «  S. 
E.  Rep.  975;  Newlln  v.  Beard,  6  W.  Va.  125.  126  ;  Suie 
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defendant,  when  excluding  the  settlements,  was 
the  expression  of  an  opinion  upon  the  weight  of 
evidence  calculated  to  mislead  the  jury,  for 
which  the  verdict  and  judg^ment  should  be  set 
aside,  and  a  new  trial  awarded. 
3.  RccaUlos  Witnesses— C«M  at  Bar4— That  the  de- 
fendant should  hare  been  permitted  under  the 
circumstances,  to  recall  the  witness  C;  and  to 
have  the  plainti£f*s  books  produced. 

a.  Evidence  Inadmtosible—C— e  «t  Bar.— A  note  of  the 
defendant  to  the  plaintiff,  written  and  delivered 
some  days  before  the  trial,  authorizing  the  plain- 
tiff to  introduce  his  books  in  evidence,  if  he  will 
allow  them  to  be  examined  by  defendant's  counsel 
previous  to  the  trial,  is  not  admissible  evidence 
for  any  purpose. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Aug-usta  county,  brought  by  Hugh 
John    Crawford    against    the    executor   of 

V.  Hurst,  11  W.  Va.  T7 ;  Winkler  v.  C.  &  O.  R.  Co.,  12 
W.  Va.  710 ;  Nicholas  v.  Kershner,  20  W.  Va.  268  ; 
State  V.  Thompson,  81  W.  Va.  786  ;  State  v.  Lowe,  21 
W.  Va.  7M  :  Sute  v.  Heaton.  23  W.  Va,  708 ;  Storrs  v. 
Peick,  a*  W.  Va.  618  ;  Gwynn  v.  Schwartz,  32  W.  Va. 
4M.  0  S.  E.  Rep.  883 :  State  v.  Musarrave,  43  W.  Va.  678. 
S  S.  E.  Rep.  816 ;  State  v.  Staley,  45  W.  Va.  804,  32  S. 
E.  Rep.  202.  See,  in  accord,  Ross  v.  Gill,  1  Wash.  87  ; 
McKinley  V.  Ensell,  SGratt  833;  Biincoe  v.  Berkeley, 
I  Call  406;  Whitelaw  v.  Whitelaw,  83  Va.  43.  1  S.  E. 
Rep.  407  ;  Crabtree  v.  Horton.  4  Munf.  50 ;  Boarle  v. 
Sum  van  1. 1  Call  561. 

'*The  opinion  of  the  court  as  to  the  weight,  effect 
or  sufficiency  of  the  evidence  submitted  to  the  jury 
is  a  irood  ground  for  reversal  of  a  Judsrment.  accord- 
ing to  all  the  authorities.  Such  an  opinion  is  cer- 
tainly calculated  to  mislead  them,  whether  it  be 
communicated  to  them  in  the  form  of  a  construction. 
or  be  merely  expressed  by  the  court  in  their  pres- 
ence in  the  procrress  of  the  trial.  In  either  case  they 
are  authentically  informed  of  the  opinion,  and  it 
must  have  an  influence  upon  their  judgment,— prob- 
ably as  much  in  the  one  case  as  in  the  other :  but 
whether  the  same,  or  more,  or  less,  the  principle 
involved  Is  not  affected."  Neill  v.  Roirers.  etc.,  Co., 
38  W.  Va.  231,  18  S.  E.  Rep.  564.  quoting  from  the 
principal  case.    See  also,  cases  cited  above. 

See  generally,  monosraphic  note  on  "Instruc- 
tions** appended  to  Womack  v.  Circle,  20  Gratt  102; 
monographic  note  on  "Juries"  appended  to  Chahoon 
V.  Com..  20  Gratt.  738. 

tAdnflttliiK  EvMeace  after  Anrument— Discretion  of 
Trtel  Court.— On  trials  before  a  jury,  when  the  evi- 
dence has  been  closed  on  both  sides  and  the  arsru- 
ment  of  the  cause  has  commenced,  as  a  general  rule, 
no  further  evidence  should  be  received  from  either 
party :  but  the  judffe  presidiniT  at  the  trial,  in  the 
exercise  of  a  sound  discretion,  may  relax  the  rule 
under  peculiar  circumstances,  and  receive  addi- 
tional evidence,  if  the  nature  of  the  case  and  the 
ends  of  justice  require  it  But  If  the  introduction 
of  such  additional  evidence  takes  the  adverse  party 
by  surprise,  he  should  be  allowed  time  and  oppor- 
tunity, if  desired,  to  meet  it  with  further  evidence 
on  his  side.  Georffe  v.  Pilcher.  28  Gratt.  310,  citinar 
the  principal  case.  See  principal  case  also  cited  in 
Schonberffer  v.  Com.,  86  Va.  492,  10  S.  £.  Rep.  713. 
See,  in  accord.  Perdue  v.  Caswell,  etc.,  Co..  40  W.  Va. 
372;  21  S.  E.  Rep.  870 ;  foot-noU  to  Georgre  v.  Pilcher, 
28  Gratt.  301.  On  this  subject,  the  judffe,  before 
whom  the  case  is  tried,  must  necessarily  have  lar^re 


John  McDowell  deceased.  The  action  was 
founded  upon  a  bond ;  and  the  plea  was  non 
est  factum,  upon  which  the  issue  was  made 
up. 

Upon  the  trial  the  plaintiff  introduced  in 
evidence  a  bond  in  the  following  terms: 

^'$2000.  One  day  after  date,  I  promise  to 
pay  or  cause  to  be  paid  unto  Hugh  J.  Craw- 
fopi  or  order,  two  thousand  dollars,  for 
borrowed  money,  with  legal  interest  from 
date ;  to  which  payment  well  and  truly  to 
be  made,  I  bind  myself,  my  heirs,  adminis- 
trators, executors,  &c.  Witness  my  hand 
and    seal  this  the  18th  day  of   March   1846. 

•'In  consequence  of  not  giving  to  said 
Crawford,  at  this  time,  a  trust  deed  to 
secure  the  above  two  thousand  dollars, 
which  would  give  publicity  to  this  debt, 
and  be  prejudicial  to  my  interest,  I  agree  to 
execute  to  him  a  valid  deed  of  trust  upon 
all  m3'  real  estate  in  Staunton,  at  the  ex- 
piration of  three  years  from  date,  for  which 
time  I  am  to  have  the  use  of  the  money, 
if  I  should  fail  to  pay  him,  his  heirs,  &c., 
the  above  sum  within  thirty  days  after 
pa3'ment  is  demanded. 

John  McDowell.     [Seal.]" 
379  *This  bond  was  wholly  in  the  hand- 

writing of  the  plaintiff,  except  the 
signature ;  and  there  were  two  endorsements 
upon  it,  also  in  the  handwriting  of  the 
plaintiff,  of  the  receipt  of  the  interest  for 
1847  and  1848.  The  plaintiff  then  intro- 
duced ten  witnesses  of  intelligence,  good 
character,    and   unquestioned  and    unques- 

room  for  discretion,  and  the  appellate  court  should 
seldom  interfere  with  its  exercise.  Hunter  v.  Sny- 
der, 11  W.  Va.  212,  quotintr  with  approval  from  the 
principal  case. 

So,  in  its  discretion,  the  court  may  allow  other 
changes  in  the  resrular  order  of  introduclnsr  evi- 
dence. Brooks  V.  Wilcox.  11  Gratt.  411,  and  foot- 
note. 

ln«tmctlons— Should  Be  Qlven  if  Correct  and  Rele- 
vant—In Harman  v.  Cundiff,  82  Va.  240,  it  is  said  : 
"It  is  well  settled,  says  Lxwis,  P.,  in  Central  Lunatic 
Asylum  v.  Flanagan,  80  Va.  110,  that  when  instruc- 
tions are  sriven  which  cover  the  entire  case,  and 
which  properly  submit  the  case  to  the  jury,  it  is  not 
error  to  refuse  to  srive  others,  even  thoucrh  in  point 
of  law  they  are  correct.  Citing  Laber  v.  Cooper,  7 
Wall.  665.  It  is  safest,  however,  for  the  court  to 
ffive  instructions  asked  for  when  they  correctly 
expound  the  law,  and  are  relevant  to  any  evidence 
in  the  case.  Citing  Hopkins  v.  Richardson,  9  Gratt. 
(485)  ;  4  Min.  Inst.  p.  747.  See  also.  R.  R.  Co.  v.  Hor.st, 
08  U.  S.  201 ;  Mills  v.  Smith,  8  Wall.  27 ;  Comett  v. 
Rhudy,  80  Va.  710,  and  cases  cited  ;  1  Rob.  Pr.  838  ; 
McDowell  V.  Crawford,  it  Gratt.  art;  Barton's  L.  Fr. 
214,  and  cases  there  cited.*' 

The  principal  case  was  also  cited  in  Rosenbaums  v. 
Weeden,  18  Gratt.  800.  See  also,  monographic  note 
on  "Instructions**  appended  to  Womack  v.  Circle.  39 
Gratt.  192. 

Exceptlon5— Bxcliulon  of  Evidence— What  Bill  Hast 

Show.— On  this  subject,  see  foot-note  to  Johnson  v. 
Jenniuffs,  10  Gratt  1,  cltiuff  many  cases,  amongr 
others  the  principal  case.  The  principal  case  was 
also  cited  in  Valley,  etc.,  Asso.  v.  Tecwalt,  79  Va. 
425;  Union,  etc.,  Ins.  Co.  v.  Pollard,  94  Va.  157,  26  S. 
£.  Rep.  421. 
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tionable  credibility,  consisting  of  clerks, 
law3'ers,  magistrates,  merchants,  a  commis- 
sioner in  chancery,  and  the  family  physi- 
cian of  the  obligor,  all  of  them  familiar 
and  well  acquainted  with  the  handwriting 
of  the  obligor,  and  whose  acquaintance  and 
intimacy  varied  with  the  diflFerent  witnesses 
from  tw.enty-five  to  forty  years.  These  ten 
witnesses  with  one  accord  testified  that  thej' 


and  deed  of  John  McDowell,  either  because 
it  was  not  his  genuine  signature,  notwith- 
standing the  plaintiff's  evidence  of  hand- 
writing; or  if  genuine,  it  was  obtained 
surreptitiously,  fraudulently  or  otherwise, 
in  such  an  illegal  manner  as  to  render  the 
bond  not  his  act  and  deed. 

The  evidence  introduced  by  the  defendant 
to  sustain  the  foregoing  conclusions   is  set 


had    been    long   and   familiarly  acquainted  i  out    in  the  record,   but  need    not   be   stated 


with  the  handwriting  of  John  McDowell, 
from  having  seen  him  write,  and  from  cor- 
respondence and  business  transactions  with 
him.  That  they  had  carefully  examined  the 
signature  to  the  bond  in  question,  and  they 
believed  it  to  be  the  true  and  genuine  sig- 
nature of  John  McDowell.  Several  of  these 
witnesses  stated  that  the  signature  is  writ- 
ten *'with  a  lighter  pen"  than  the  common 
signature  of  John  McDowell,  but  that  in 
the  general  character  of  the  writing,  and 
in  the  formation  of  the  letters,  it  has  every 
appearance  of  being  genuine.  The  plain- 
tiff also  introduced  two  receipts  in  his  own 
handwriting,  corresponding  with  the  en- 
dorsements on  the  bond,  for  the  interest  for 
the  years  1847  and  1848,  and  also  introduced 
the  deposition  of  a  sister  of  McDowell, 
who  was  one  of  his  heirs  at  law  and  a  leg- 
atee in  his  will,  and  the  evidence  of  another 
witness,  showing  how  and  when  the  receipts 
•  were  found  in  the  house  in  which  McDowell 
had  lived  and  where  he  died. 

The  defendant,  to  support  the  issue  on 
his  part,  without  offering  anj-  opposing 
testimony  as  to  the  genuineness  of  the 
signature  to  the  bond,    proceeded,    by  cross 

examination     of   the   plaintiff's   wit- 
380      nesses,  and  *by  witnesses  on  his  own 

part,    to    offer    evidence   tending    to 
show: 

1.  That  the  existence  of  the  bond  in  con- 
troversy had  been  concealed,  during  the  life 
time  of  John  McDowell,  in  a  manner  and 
under  cii:cumstances  in  themselves  unnat- 
ural, and  wholly  inconsistent  with  the 
habits  of  McDowell,  and  with  the  interest 
of  the  plaintiff. 

2.  That  the  plaintiff  had  not  the  pecuni- 
ary ability  to  make  a  loan  of  the  amount 
and  character  evidenced  by  the  bond  in  con- 
trovers3',  and  that  he  could  not  at  the  date 
of  the  bond  have  had  such  an  amount  of 
money  for  any  purpose. 

3.  That  from  the  social  and  business  re- 
lations of  the  plaintiff  and  John  McDowell, 
it  was  altogether  improbable  that  such  a 
transaction  could  have  taken  place  between 
them. 

4.  That  from  the  pecuniary  circumstances 
and  standing  of  John  McDowell  at  the  date 
of  the  bond,  it  is  altogether  improbable  that 
any  one  would  have  loaned  him  such  a  sum 
of  money  without    security. 

5.  That  the  transaction,  as  appearing  on 
the  face  of  the  bond,  was  altogether  incon- 
sistent with  the  known  circumstances, 
habits  and  character  of  the  parties  at  the 
date  of  the  bond;  and  that  the  subsequent 
conduct  of  both  was  inconsistent  with  the 
idea  that  such  a  contract  had  ever  been 
made.     That    therefore,    it  was  not  the  act 


evidence  of 

*■, 


the  dc- 


here. 

To  rebut   the 

381  fendant  as   to   the  *pecuniary   condi- 
tion of  the  plaintiff  at  the  date  of  the 

bond,  he  introduced  a  witness,  William  B. 
Crawford,    who  testified  that  he  was,  up  to 

the day  of  November  1845,  book  keeper 

for  the  plaintiff  in  his  mercantile  establish- 
ment; and  that  at  that  time  plaintiff  was 
in  possession  of  a  large  amount  of  cash- 
notes  and  accounts,  of  his  own  property, 
which  had  not  been  known  to  any  of  the 
witnesses  who  testified  as  to  his  circum- 
stances ;  and  also  that  the  plaintiff  had  the 
control  of  a  large  estate  of  John  C.  Sowers 
deceased,  of  which  he  was  the  executor. 
The  witness  professed  to  speak  from  mem- 
oranda taken  upon  a  recent  examination  of 
the  books  kept  by  him  in  1845. 

To  meet  this  new  evidence  of  the  plain- 
tiff, the  defendant  offered  evidence  of  book 
keepers  expert  in  the  business,  to  show  that 
the  books  described  by  the  witness  could 
not  have  enabled  him  to  state  such  results 
with  any  certainty. 

It  being  late  in  the  evening  when  this 
evidence  was  given  and  finished,  defend- 
ant's counsel  announced  that  they  had  no 
other  witnesses  to  examine,  but  that  nest 
morning  they  would  probably  offer  docu- 
mentary evidence ;  and  the  court  adjourned 
with  the  announcement  that  any  such  evi- 
dence, provided  it  could  be  shown  to  he  rel- 
evant to  the  issue,  would  be  received. 

On  the  next  day  the  defendant  offered  to 
introduce  the  settlements  made  by  the 
plaintiff,  of  his  accounts  as  executor  of 
John  C.  Sowers  deceased,  to  show  that  at 
the  date  of  the  bond  in  controversy,  the 
plaintiff  could  not  have  had  funds  of  that 
estate  in  his  hands  sufficient  of  themselves 
or  with  his  own  means,  to  have  enabled 
him  to  make  such  a  loan  as  that  shown  by 
the  bond ;  and  also  to  show  that  the  plain- 
tiff, as  legatee  and  devisee  of  that  estate, 
and  deriving  his  whole  property  from  that 
source,  could  not  possibly  have  had  the 
amount  of  available  funds  stated  by  his 
witness  William  B.  Crawford.     To  the 

382  introduction  of  *these  settlements  as 
evidence,  the  plaintiff's  counsel  ob- 
jected as  irrelevant  to  the  issue  in  the 
cause;  and  the  court  sustaining  the  objec- 
tion, refused  to  permit  them  to  g^o  to  the 
jury. 

In  delivering  the  opinion  excluding  the 
evidence,  the  court  stated  that  upon  the 
issue  in  this  cause,  the  plaintiff  havin&r  in- 
troduced ten  witnesses,  all  of  whom  swore 
positively  to  the  genuineness  of  the  signa- 
ture to  the  bond,  it  was  sufficient  evidence. 
the    bond  being  found  in    possession  of  the 
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platntifif,  from  which  the  jury  should  pre- 
sume sealing  and  delivery,  and  due  ex- 
ecution thereof,  unless  met  and  overthrown 
by  opposing-  testimony  on  the  part  of  the 
defendant;  and  thai  as  the  defendant  had 
failed  to  introduce  any  opposing  proof  as 
to  the  genuineness  of  the  signature,  all  the 
other  testimony  introduced  by  him,  with- 
out objection,  as  well  as  that  now  objected 
to,  was  too  vague,  remote  and  indefinite  in 
its  character  to  sustain  the  plea  of  non  est 
factum  against  such  evidence  of  factum  as 
the  plaintiff  had  introduced,  and  would 
have  been  excluded  if  objected  to;  but  as  it 
was  not,  all  the  court  could  do  was  to  ex- 
clude that  now  objected  to. 

Upon  this  statement  of  the  court  the 
counsel  for  the  plaintiff  remarked  that  they 
had  considered  the  whole  of  the  defendant's 
evidence  illegal,  but  had  not  objected  to  it 
because  they  wished  to  permit  the  fullest 
investigation.  The  counsel  for  the  defend- 
ant then  suggested  to  the  court  and  the 
counsel  for  the  plaintiff,  that  if  the  evi- 
dence should  then  be  excluded  in  accordance 
with  the  opinion  of  the  court,  the  defend- 
ant wonl'i  at  once  except  and  submit  to  a 
verdict;  but  plaintiff's  counsel  refused  to 
make  a  motion  to  exclude  any  part  of  de- 
fendant's evidence  which  had  already  gone 
to  the  jur3%  only  objecting  to  the  further 
introduction  of  illegal  evidence  by  the  de- 
fendant. The  court  stated  its  inability  to 
exclude  without  such  a  motion,  and  declined 

to  instruct  the  jury  in  conformity 
383      with  the   ^opinion   stated;    but   upon 

the  motion  of  the  defendant,  before 
the  jury  retired  to  consider  of  their  verdict, 
instructed  the  jury  as  follows: 

1.  *'The  jury  are  bound  to  weigh  and 
consider  all  testimony  introduced  by  either 
party  without  objection,  unless  upon  a 
motion  made  to  the  court,  such  evidence  is 
excluded.*' 

2.  '*That  upon  the  issue  in  this  cause  it  is 
competent  for  the  defendant  to  show  by 
evidence  as  to  the  circumstances,  relations 
and  business  of  the  parties,  and  by  their 
whole  conduct  in  connection  with  the  bond 
in  controversy,  that  it  is  either  impossible 
or  improbable  that  the  bond  sued  upon  is 
the  act  and  deed  of  the  defendant's  testa- 
tor: Remarking  that  the  instructions  were 
clearly  correct  as  abstract  propositions  of 
law,  and  that  it  might  be  safely^  left  to  the 
jury  to  determine  how  far  they  were  ap- 
plicable to  the  facts .  and  evidence  in  the 
cause. '  *  To  which  action  of  the  court  ex- 
cluding the  testimony  offered,  and  the  opin- 
ion of  the  court  pronounced  concerning  the 
evidence  already  introduced  by  the  defend- 
ant, he  excepted. 

Immediately  after  the  court  had  excluded 
the  evidence  as  before  stated,  the  defend- 
ant's counsel  asked  that  William  B.  Oraw- 
ford«  the  plaintiff's  witness,  might  be 
recalled,  and  that  they  might  be  permitted 
to  re-examine  him,  and  test  the  accuracy  of 
his  statements  as  to  the  facts  appearing 
upon  the  books  of  the  plaintiff,  by  requiring 
the  production  of  the  books  which  were 
near  and  might  be  obtained  in  a  few   min- 


utes. But  the  court  refused  to  permit  the 
witness  to  be  recalled,  or  to  require  the 
books  to  be  produced,  for  two  reasons: 
1.  Because  the  evidence  would  not  be  rele- 
vant to  the  issue.  2.  That  the  defendant's 
counsel  had,  on  the  evening  before,  an- 
nounced that  they  had  concluded  the  exam- 
ination of  witnesses,  as  before  stated.  And 
the  defendant  again  excepted. 

Pending    the    trial   the     defendant 

384  offered    in    evidence  *a   paper  signed 
by  himself,  in  which  he  expressed  his 

consent  to  the  production  and  use  as  evi- 
dence, on  the  trial,  of  the  mercantile  books 
of  the  plaintiff,  provided  they  were  at  once 
put  into  the  hands  of  his  counsel  for  exam- 
ination :  And  he  proposed  to  show,  that 
during  the  then  term  of  the  court,  and 
some  four  days  before  the  trial  commenced, 
that  paper  had  been  presented  by  the  de- 
fendant in  open  court,  and  filed  in  the 
cause ;  and  that  the  plaintiff  had  refused 
or  failed  to  avail  himself  of  the  privilege 
therein  offered  him;  but  at  the  same  time 
had  notified  the  defendant  that  if  he  really 
wished  the  production  of  the  plaintiff's 
books,  to  say  so  distinctly,  and  they  should 
be  forthcoming  without  even  requiring  of 
the  defendant  the  regular  written  notice, 
verified  by  aflBdavit.  But  the  court  ex- 
cluded the  paper  and  the  evidence ;  and  the 
defendant  again  excepted. 

The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  of  the  bond  with 
interest;  and  the  court  rendered  a  judgment 
thereon.  Whereupon  the  defendant  applied 
to  this  court  for  a  supersedeas,  which  was 
awarded. 

Baldwin  and  Michie,  for  the  appellant, 
referred  to  Sides  v.  Schnebly,  3  Har.  & 
McH.  243;  Rowt's  adm'x  v.  Kile's  adm'r,  1 
Leigh  216;  West's  ex'or  v.  JL/Ogwood,  6 
Munf .  491 ;  Bogle,  &c.  v.  Sullivant,  1  Call 
561. 

Fultz,  for  the  appellee,  referred  to  Dale  v. 
Roosevelt,  9  Cow.  R.  307;  3  Philips'  Evi. 
612 ;  Boy t  v.  Cooper,  2  Murph.  R.  286 ;  Tom- 
linson  v.  Mason,  6  Rand.  169;  Gardner  v. 
Gardner,  10  John.  R.  47. 

SAMUELS,  J.     In  my  opinion  it  appears 

with  sufficient  clearness  that  the  account  of 

Crawford's  administration   on  the  estate  of 

John  C.  Sowers,  and  the  books  of  Crawford, 

respectively,    afforded   evidence   rele- 

385  vant  *to  the  issue,  and  were  therefore 
improperly    excluded    from    the   jury. 

I  deem  it  unnecessary,  in  this  ease,  and 
therefore  improper,  to  express  an  opinion 
whether  a  judgment  in  any  case  should  be 
reversed  unless  error  appears  in  the  pro- 
ceedings ;  or  whether  a  judgment  should  be 
reversed  because  the  record  leaves  it  doubt- 
ful whether  the  court  below  did  or  did  not 
err.  With  this  explanation,  I  concur  with 
Judge  Moncure  in  reversing  the  judgment ; 
agreeing  fully  with  him  in  regard  to  the 
other  questions. 

LEE«  J.  I  agree  that  upon  the  issue 
joined  in  this  cause  enquiry  into  the  pecun- 
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iary  circumstances  and  condition  of  the 
defendant  in  error  at  the  date  of  the  paper 
writing  in  question,  was  strictly  relevant 
and  germain ;  and  if  the  rejection  of  the 
settlements  said  to  have  been  made  by 
Crawford  as  executor  of  Sowers,  as  evidence 
in  this  case,  was  only  to  be  justified  by  hold- 
ing' that  such  enquiry  was  impertinent  or 
irrelevant,  or  if  the  action  of  the  court  as 
disclosed  by  the  first  bill  of  exceptions,  is 
properly  to  be  regarded  as  an  instruction 
to  the  jury  to  that  effect,  I  should  have 
little  difficulty  in  holding  that  error  had 
been  committed  for  which  the  judgment 
should  be  reversed.  But  there  is  a  distinct 
ground  upon  which,  as  I  understand  the 
rule,  to  be  deduced  from  the  later  cases  on 
the  subject,  the  rejection  of  these  settle- 
ments must  be  sustained  in  this  court.  The 
witness  William  B.  Crawford,  in  testifying 
as  to  the  sources  from  which,  as  he  sup- 
posed, the  defendant  in  error  might  have 
derived  the  means  to  make  the  supposed 
loan,  professed  to  speak  from  memoranda 
taken  upon  a  recent  examination  of  books 
kept  by  him  in  the  year  1845.  This  applies, 
as  I  understand  the  statement,  as  well  to 
what  he  testified  in  reference  to  the  estate 
of  Sowers  as  to  what  he  stated  in  regard  to 
the  other  resources  which  Crawford  had  at 

command.  Now,  oral  evidence  of  the 
386      *con tents  of  the  books  referred  to  was 

clearly  inadmissible  without  the  pro- 
duction of  the  books  themselves;  nor  could 
the  witness  be  permitted  to  speak  as  to  the 
facts  noted  upon  them  unless  he  had  a 
knowledge  or  recollection  of  them  as  dis- 
tinct from  the  entries ;  though  he  might 
refer  to  the  latter  for  the  purpose  of  reviv- 
ing his  knowledge  or  refreshing  his  recol- 
lection. 1  Starkie  Ev.  390;  Ibid.  128;  Doe 
ex  dem.  Church  v.  Perkins,  3  T.  R.  749 ; 
Henry  v.  JL/ee,  2  Chitty's  R.  124,  18  Eng. 
C.  JL/.  R.  273.  Thus,  all  the  evidence  as  to 
Sowers'  estate,  derived  from  the  books 
referred  to,  might  have  been  readily  ex- 
cluded, if  the  plaintiff  in  error  had  made 
this  objection ;  and  if  the  settlements  of 
the  accounts  of  that  estate  would  have  been 
otherwise  irrelevant,  they  cannot  be  ad- 
mitted in  evidence,  if  objected  to,  because 
improper  evidence  had  been  given  without 
objection  on  the  part  of  the  plaintiff  in 
error  or  with  his  consent.  For  one  party's 
consenting  to  the  admission  of  incompetent 
testimony  for  his  adversary,  is  no  reason 
for  admitting  other  incompetent  testimony 
in  favor  of  the  party  so  consenting,  where 
objected  to  on  the  other  side,  even  although 
the  latter  might  serve  to  explain  or  con- 
tradict the  former.  Wilkinson  v.  Jett,  7 
Leigh  115;  Unis  v.  Charlton,  4  Gratt.  58; 
Stringer  v.  Young's  lessee,  3  Peters'  R. 
320. 

But  supposing  no  question  could  have 
been  made  as  to  the  competency  of  the  evi- 
dence in  relation  to  Sowers'  estate,  or  that 
the  witness  gave  other  testimony  inde- 
pendently of  the  books,  tending  to  show 
that  the  defendant  in  error  might  have  had 
means  at  his  command  derived  from  Sowers' 
estate,    this   would   not   necessarily  render 


the  settlements  of  the-  accounts  of  that 
estate  admissible  in  evidence.  Their  ad- 
missibility would  depend  upon  their  rele- 
vancy; and  this  of  course  refers  to  the 
nature  and  character  of  their  contents. 
When     examined,     these    might     be 

387  found  to  be  *relevant  or  wholly  irrel- 
evant.    They  might  tend  to  meet  the 

testimony  of  the  witness  Crawford,  by 
showing  that  he  could  not  have  the  control 
of  funds  to  any  large  amount  from  that 
source,  or  they  might  fail  to  shed  any  light 
whatever  upon  the  question  of  the  means 
he  had  at  command.  But  what  state  of 
facts  they  would  disclose,  we  are  not  in- 
formed. They  are  not  made  a  part  of  the 
bill  of  exceptions,  so  that  the  court  can 
inspect  them  and  judge  whether  they  would 
be  relevant  or  otherwise;  nor  does  the  bill 
of  exceptions  state  their  purport  or  what 
they  would  prove  if  received  in  evidence. 
Now  it  cannot  be  sufficient  ground  for  re- 
versing a  judgment  that  evidence  was  ex- 
cluded which  might  or  might  not  have  been 
relevant  to  the  issue.  On  the  contrary,  it 
has  been  expressly  decided  by  this  court 
that  when  it  is  alleged  error  has  been  com- 
mitted, in  excluding  proper  and  relevant 
testimony  from  the  jury,  it  is  incumbent 
on  the  party  seeking  to  reverse  a  judgment 
for  this  cause,  to  show  that  error  has  been 
committed:  And  to  this  end  the  evidence 
offered  and  rejected  must  appear  to  have 
been  relevant  from  the  statement  of  the 
evidence  alone ;  or  if  the  relevancy  of  the 
evidence  depends  on  other  facts,  the  party 
alleging  the  error  must  present  such  a  case 
on  the  record  as  shows  its  relevancy.  And 
if  the  testimony  does  not  appear  of  itself 
or  upon  the  facts  stated  in  the  record,  to 
have  been  relevant,  it  will  be  held  in  the 
appellate  court  to  have  been  properly  ex- 
cluded. Rowt's  adm'x  v.  Kile's  adm'r.  1 
Leigh  216;  Carpenter  v.  Utz,  4  Gratt.  270; 
Johnson's  ex'x  v.  Jennings'  adm'r,  10 
Gratt.  1. 

I  am  aware  there  are  certain  cases  from 
which  it  might  seem  to  be  deducible  that 
the  practice  in  such  a  case,  where  the  bill 
of  exceptions  fails  to  show  the  relevancy  of 
the  evidence  rejected,  is  to  reverse  the 
judgment  and  remand  the  cause  for  a  new 
trial.     Fowler   v.    I^e,    4  Mnof.  373; 

388  Hairston    v.    Cole,    1  Rand.  '^461.     I 
conceive,    however,    the    later    cases 

above  referred  to  establish  a  different  rule, 
one  more  conformable  to  general  principle, 
and  in  more  strict  analogy  to  the  settled 
practice  of  the  court  in  the  case  of  a  motion 
for  a  new  trial  where  the  bill  of  exceptions 
sets  out  the  evidence  instead  of  the  facts 
proved  in  the  cause.  Bennett  v.  Hard  away, 
6  Munf.  125 ;  Deems  v.  Quarrier,  3  Rand. 
475;  Carrington  v.  Bennett,  1  Ifeig^h  340; 
Ewing  V.  Ewing,  2  Leigh  337. 

Without,  therefore,  entering  into  the  rea- 
sons which  may  have  weighed  with  the 
court  in  rejecting  these  settlements,  I  think 
it  a  sufficient  answer  to  the  objection  ta 
say,  that  enough  is  not  shown  by  the  bill 
of  exceptions  to  enable  this  court  to  see 
that    they     furnished    relevant    testimony. 
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and  to  saj  that  the  Circuit  court  erred  in 
pronotincing  them  irrelevant. 

Nor  do  I  think  the  action  of  the  court,  as 
disclosed  by  the  bill  of  exceptions,  or  the 
opinions  which  it  expressed,  should  be  re- 
jifarded  as  an  instruction  to  the  jury  that 
enquiry  into  the  pecuniary  circumstances 
of  Crawford  was  not  germain  to  the  matter 
upon  which  they  were  called  to  pronounce. 
It  is  true,  in  delivering'  its  opinions  exclud- 
ing- the  settlements  of  Sowers'  estate,  the 
court  said  that  the  evidence  offered  by  the 
defendant  was  '4oo  vague,  remote  and  in- 
definite" in  its  character  to  sustain  the 
plea  of  non  est  factum  against  such  positive 
evidence  of  the  genuineness  of  the  signa- 
ture to  the  bond.  But  this  remark  was  not 
addressed  to  or  intended  for  the  jury.  It 
was  made  upon  a  point  which  had  been  ex- 
pressly withdrawn  from  their  consideration, 
and  submitted  to  the  judgment  of  the  court. 
It  was  intended  to  explain  to  the  counsel 
the  reasons  of  the  court  for  rejecting  the 
testimony.  It  may  not  necessarily  have 
been  heard  by  the  jury  or  all  of  them.  The 
presence  of  the  jury  is  not  necessary  during 
the  discussion  and  decision  of  a  question 
of  law  arising  incidentally  before  the 
389  court  Muring  a  trial,  and  advantage 
is  frequently  taken,  in  practice,  of 
the  occurrence  of  such  a  question  to  permit 
jurors  to  withdraw ;  and  sometimes  the  dis- 
cussion and  decision  take  place  before  the 
jury  are  called  to  take  their  seats  after  a 
recess  of  the  court. 

But  even  if  this  remark  is  to  be  regarded 
as  having  been  heard  by  the  jury,  and  if, 
standing  alone  and  unexplained,  it  might 
have  had  an  improper  influence  upon  their 
minds,  enough  occurred  immediately  after- 
wards and  in  the  same  connection,  to  pre- 
vent any  such  consequence.  For  the  court 
formally  and  expressly  declined  to  give  an 
instruction  in  conformity  with  the  opinion 
thus  expressed:  and  this  refusal  to  give 
such  an  instruction  must  be  supposed  to 
have  eng^aged  the  attention  of  the  jury 
equally  with  the  opinion  itself  so  inciden- 
tally expressed;  and  it  served  to  admonish 
them  that  the  opinion  of  the  court  upon  the 
point  of  the  exclusion  of  testimony  was  not 
to  influence  them  in  their  deliberations 
upon  the  question  of  fact  submitted  to  their 
decision.  Surely  it  cannot  be  imputing  too 
high  a  degree  of  intelligence  to  the  jury  to 
suppose  that  when  the  court  formally  de- 
clined to  declare  to  them,  as  a  matter  for 
their  guidance,  what  it  had  previously  in- 
timated, though  incidentally,  in  giving  an 
opinion  excluding  testimony,  they  would 
at  once  see  that  that  opinion  was  not  in- 
tended for  them,  and  was  to  have  no  weight 
in  their  consideration  of  the  case.  More- 
over, the  court  formally  instructed  the  jury 
that  they  were  bound  to  weigh  and  consider 
all  testimony  introduced  by  either  party; 
and  that  it  was  competent  for  the  defend- 
ant to  show,  by  evidence  as  to  the  circum- 
stances, ^  relations  and  business  of  the 
parties,  and  by  their  whole  conduct  in  con- 
nection with  the  bond  in  controversy,  that 
it  was  either  impossible  or  improbable  that 


it  was  the  act  and   deed  of  the  defendant's 
testator.      So    far,     therefore,     from     the 
instruction    given    by    the   court    amount- 
ing   to     a     ruling     which    excluded 

390  *enquiry  into   the   pecuniary  circum- 
stances of  Crawford,    it  directly  and 

in  terms  authorized  the  jury  to  make  such 
enquiry. 

It  cannot  be  important  to  the  ends  of 
justice,  nor  will  it  tend  to  promote  its  due 
administration,  but  rather  to  obstruct  it, 
to  hold  that  an  opinion  expressed  by  a  judge 
on  the  trial  of  a  cause,  perhaps  not  well 
considered,  or  touching  a  matter  upon  which 
it  is  the  province  of  the  jury  to  pass,  but 
upon  an  incidental  question  arising  in  its 
progress,  and  not  intended  for  or  addressed 
to  the  jury,  should  be  deemed  to  have  the 
force  and  sanction  of  an  express  instruction, 
and  to  require  a  reversal  of  the  judgment ; 
especially,  too,  where  enough  occurred  at 
the  time  and  in  the  same  connection  to 
guard  against  the  consequences  of  the  in- 
advertence, and  to  leave  the  jury  to  form 
their  own  judgment.  Such,  I  think,  may 
fairly  be  considered  the  character  of  the 
present  case,  and  in  this  respect  it  very 
much  resembles  the  case  of  Brooks  v.  Cal- 
loway, 12  Leigh  466.  That  was  an  action 
of  slander.  During  the  trial  the  court  had 
ruled  that  the  plaintiff  might  read  the  bill 
and  answer  in  a  cause  in  which  his  deposi- 
tion (the  truth  of  which  had  been  impugned 
by  the  words  imputed  to  the  defendant), 
had  been  taken,  for  the  purpose  of  showing 
the  materiality  of  the  deposition  to  the 
matters  in  issue.  The  defendant  insisted 
that  not  the  bill  and  answer  only,  but  the 
whole  record  should  be  read.  The  court 
permitted  the  bill  and  answer  to  be  read 
alone;  and  the  judge  said  that  if  the  whole 
record  should  be  introduced,  it  would  prove 
that  the  defendant  was  a  slanderous  man, 
from  the  efforts  made  in  that  cause  without 
success,  to  impeach  the  character  of  so 
many  witnesses  who  had  testified  against 
him:  but  he  at  the  same  time  told  the 
jury,  that  the  statement  so  made  by  him 
touching  the  contents  of  the  record,  had 
nothing  to  do  with  the  case,  and  should  not 
be   regarded   by   them   in   their  deci- 

391  sion.     *In  delivering  his  opinion,    in 
vrhich    the    other  judges    concurred. 

Judge  Allen  said,  ^^The  expression  used  by 
the  judge  in  excluding  these  depositions, 
was  not  intended  for  the  jury.  So  he  in- 
formed them,  and  that  it  should  not  be 
regarded  by  them  as  anything  in  the  deci- 
sion of  the  cause.  Nothing  is  more  com- 
mon than  an  instruction  to  the  jury  to 
disregard  evidence  improperly  admitted. 
The  jury  are  presumed  to  possess  ordinarj- 
intelligence,  and  to  be  able  to  discriminate 
between  what  is  proper  for  them  to  consider 
in  forming  their  conclusions,  and  what, 
though  occurring  in  their  hearing,  is  no  part 
of  the  case.  Here  the  court  did  all  it  could 
to  correct  the  inadvertence  into  which  it 
had  fallen.'*  In  this  case  the  court  did  not 
in  so  many  words  tell  the  jury  that  the 
remarks  which  had  fallen  from  it  were  not 
intended      for      their     consideration,     and 
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should  be  disregarded  by  them,  but  taking 
all  that  was  said  and  done  bj^  the  court  at 
the  time  together,  I  think  it  was  about 
equivalent. 

But  it  is  urged  that  the  remark  of  the 
court  accompanying  the  instructions  to  t>^e 
jury  was  improper  and  objectionable,  be- 
cause it  trenched  upon  the  proper  province 
of  the  jury,  and  might  have  had  an  improper 
influence  upon  them. 

To  say  of  instructions  asked  for  by  coun- 
sel, that  they  were  "clearly  correct  as 
abstract  propositions, '^  might,  perhaps, 
convey  by  implication,  to  the  mind  of  a 
lawyer,  though  probably  not  to  that  of  a 
jury,  the  idea  that  there  was  no  evidence 
which  could  give  the  principles  of  law, 
thus  propounded,  any  application  to  the 
case.  But  if  we  arc  even  to  suppose  that  the 
jury  would  necessarily  understand  that  such 
was  the  opinion  of  the  court,  still  the  court 
did  not  act  upon  that  opinion,  by  refusing 
to  give  the  instructions,  but  expressly  gave 
them  as  propounding  the  law  correctly ;  and 
adding,  *'that  it  might  be  safely  left  to  the 
jury  to  determine  how  far  they  were 
392  applicable  to  the  facts  *and  evidence 
in  the  cause.''  Giving  to  the  lan- 
guage of  the  court,  then,  its  fullest  import, 
it  would  seem  to  amount  to  no  more  than 
this,  that  although  the  court  might  perhaps 
in  strictness  refuse  to  give  the  instructions, 
yet  as  they  propounded  the  law  correctly, 
they  could  do  no  injury,  and  it  might  be 
safely  left  to  the  jur3'  to  say  how  far  the 
facts  and  evidence  in  the  cause  called  for 
their  application.  Thus  interpreted,  the 
remark  of  the  court  cannot  aiford  any  seri- 
ous cause  of  complaint,  though  it  was  per- 
haps unnecessary,  and  might  well  have 
been  omitted. 

Another  ground  of  error  assigned  is  the 
refusal  of  the  court  to  permit  the  recall 
of  the  witness  W.  B.  Crawford,  and  the 
renewal  of  his  cross  examination,  and  to 
require  the  production  of  the  plaintiff's 
books,  for  the  purpose  of  testing  the  accu- 
racy of  his  statements.  The  witness  had 
been  cross  examined  on  the  day  before,  and 
the  counsel  had  announced  that  they  had 
concluded  the  examination  of  witnesses,  but 
might  on  the  following  day  offer  some  doc- 
umentary testimony.  Now,  after  a  witness 
has  been  examined  and  dismissed,  whether 
he  may  be  recalled  and  re-examined  is  a 
matter  within  the  sound  discretion  of  the 
court ;  and  this  court  cannot  so  well  appre- 
hend and  appreciate  all  the  circumstances 
which  should  weigh  in  the  exercise  of  that 
discretion  as  the  Circuit  court  might ;  and 
unless,  therefore,  it  be  plainly  shown  to 
have  been  unduly  and  improperly  exercised, 
this  court  should  not  interfere.  Nothing  of 
the  kind  is  shown  here.  No  reason  was 
assigned  why  the  examination  of  the  wit- 
ness had  not  been  completed  before  he  had 
been  dismissed ;  no  mistake,  or  oversight 
or  after  discovery  suggested ;  but  the  recall 
appears  to  have  been  claimed  as  a  matter  of 
right,  to  enable  the  party  to  test  the  accu- 
racy of  his  statements  by  reference  to  the 
plaintiff's   books.     No   notice   or   rule   had 


I  been  given  for  the  production  of  these. 

393  nor  had   they  been  produced,  *though 
it   is   stated     they    were   within    one 

hundred  yards  of  the  court-house ;  and  it 
ma3'  be  inferred  their  production  was  only 
then  desired  in  case  the  party  could  be  per- 
mitted to  recall  the  witness.  I  think,  there- 
fore, whether  the  evidence  that  might  have 
been  educed  by  the  recall  of  the  witness 
and  the  production  of  the  books,  would  be 
relevant  or  otherwise,  this  court  cannot 
undertake  to  say  that  •'he  Circuit  court  im- 
properly^ exercised  its  discretion  in  refusing 
to  recall  the  witness,  or  erred  in  failing  to 
require  the  production  of  the  books  in  that 
connection. 

The  paper  referred  to  in  the  third  bill  of  ex- 
ceptions was,  I  think,  very  properly  rejected 
by  the  court.  It  was  a  tender  of  his  con- 
sent by  the  defendant  to  the  production  and 
use  of  the  plaintiff's  books  as  evidence  on 
the  trial,  upon  certain  conditions  therein 
stated,  accompanied  by  the  reasons  which 
he  thought  proper  to  assign  for  making*  the 
offer.  If  he  desired  to  have  those  books  on 
the  trial,  the  law  pointed  out  the  mode  in 
which  their  production  could  be  enforced; 
this  proposal  to  the  plaintiff  to  produce  and 
use  them  on  the  condition  named,  was 
entirely  gratuitous,  and  the  plaintiff  had  a 
perfect  right  to  accept  or  decline  it,  as  he 
might  think  proper.  Nor  was  any  presump- 
tion to  be  raised  against  him  in  any  sense 
or  for  any  purpose,  if  he  chose  the  latter 
alternative.  The  offer  having  been  made 
but  declined  by  the  plaintiff,  there  I  think 
was  the  end  of  the  matter,  and  the  offer  and 
nonacceptance,  either  with  or  without  the 
reasons  which  the  party  chose  to  assign  for 
making  the  offer,  could  not  be  made  legit- 
imate evidence  in  the  cause  for  any  purpose 
whatever. 

I  am  of  opinion  to  affirm  the  judgment. 

MONCURE;,  J.     This  action  was  brought 
upon    an  instrument  purporting   to   be    the 
bond  of  John  McDowell  to  Hugh  J.  Craw- 
ford, in   the   sum   of   ^*two  thousand 

394  *dollars,  for  borrowed  money;"  the 
whole  of  which,  with  the  endorse- 
ments of  credits  thereon,  except  the  signa- 
ture of  the  obligor,  was  admitted  on  the 
trial  to  be  in  the  handwriting  of  the  obli- 
gee. The  bond  was  unattested  by  any  sub- 
scribing witness.  The  only  issue  in  the 
case  was  on  the  plea  of  non  est  factum. 
The  obligee,  to  sustain  the  issue  on  his 
part,  introduced  a  number  of  witnesses,  who 
testified  that  they  were  well  acquainted 
with  the  handwriting  of  the  said  McDowell, 
and  believed  the  signature  to  the  bond  to  be 
his  true  and  genuine  signature.  He  also 
introduced  two  receipts,  in  his  own  hand- 
writing, purporting  to  be  receipts  for  in- 
terest on  the  bond ;  and  introduced  testimony 
to  show  that  they  were  found  in  the  house, 
and  among  the  papers,  of  said  McDowell, 
after  his  death.  And  here  the  obligee 
closed  his  evidence  in  chief.  The  executor 
of  McDowell,  to  support  the  issue  on  his 
part,  without  offering  any  opposing  testi- 
mony as  to  the  genuineness  of  the  signature 
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to  the  bond,  introduced  evidence  as  to  the 
circumstances,  relations  and  business  of  the 
parties,  and  their  conduct  in  connection 
with  the  bond  in  controversy,  tending-,  in 
the  opinion  of  his  counsel,  to  show  that  it 
was  not  the  act  and  deed  of  said  McDowell, 
either  because  the  signature  thereto  was  not 
genuine,  or  if  genuine,  the  bond  was  ob- 
tained fraudulently  or  otherwise^  in  such 
an  illegal  manner  as  to  render  it  not  his 
act  and  deed.  In  the  evidence  so  intro- 
duced by  McDowell's  executor,  there  was 
evidence  tending  to  show  that  the  obligee 
had  not  the  pecuniary  ability  to  make  a 
loan  of  the  amount  and  character  evidenced 
by  the  bond  in  controversy,  and  that  he 
could  not,  at  the  date  of  the  bond,  have 
had  such  an  amount  of  money,  for  any 
purpose.  To  rebut  the  evidence  of  the  de- 
fendant as  to  the  pecuniary  condition  of  the 
plaintiff  at  the  date  of  the  bond,  the  plain- 
tiff  introduced   a     witness,    who   testified, 

among  other  things,  that  the  plain- 
395      tiff  had  the  *control  of  a  large  estate 

of  John  C.  Sowers,  of  whom  he  was 
executor.  To  meet  this  evidence,  the  de- 
fendant offered  to  introduce  the  settlements 
made  by  the  plaintiff  of  his  accounts  as 
executor  of  John  C.  Sowers,  to  show  that 
at  the  date  of  the  bond  in  controvers}',  the 
plaintiff  could  not  have  had  funds  of  that 
estate  in  his  hands,  sufficient  of  themselves, 
or  with  his  own  means,  to  have  enabled  him 
to  make  such  a  loan  as  that  shown  by  the 
bond ;  and  also  to  show  that  the  plaintiff, 
as  legatee  and  devisee  of  that  estate,  and 
deriving  his  whole  property  from  that 
source,  could  not  possibly*  have  had  the 
amount  of  available  funds  stated  by  his  said 
witness.  To  the  introduction  of  these  set- 
tlements, as  evidence,  the  plaintiff's  coun- 
sel objected,  as  irrelevant  to  the  issue ;  and 
the  court,  sustaining  the  objection,  refused 
to  permit  them  to  go  to  the  jury.  The  de- 
fendant excepted;  and  this  exception  pre- 
sents the  first  question  which  we  have  to 
decide  in  this  case. 

It  is  true,  that  the  .plea  of  non  est  factum 
to  an  action  of  debt  upon  a  bond,  puts  in 
issue  only  the  validity  of  the  bond ;  and  no 
evidence  is  relevant  to  the  issue,  or  admis- 
sible, that  does  not  tend  to  prove  or  dis- 
prove that  the  bond  is  the  act  and  deed  of 
the  alleged  obligor.  If  the  defendant  wishes 
to  rely  for  his  defense  on  any  want  or  fail- 
ure of  consideration,  or  fraud,  (unless  it 
relates  to  the  execution  of  the  instrument; 
as  if  it  be  misread  to  the  party,  or  he  did 
not  intend  to  sign  such  an  instrument,) 
he  must  plead  the  matter  specially,  or  apply 
for  relief  to  an  equitable  forum.  The  evi- 
dence introduced  by  the  defendant  as  to  the 
circumstances,  Ac,  of  the  parties,  was  in- 
troduced not  to  show  any  want  or  failure  of 
consideration,  or  any  fraud  on  the  part  of  the 
plaintiff  antecedent  to,  or  independent  of 
the  execution  of  the  bond,  but  to  show  that 
the  supposed  bond  was  not  the  act  and  deed 

of   the   defendant's   testator:  And   if 
396      it  tended  in  any  degree  to  show  *that 

fact,  it  was   relevant  and  admissible 
evidence  to  be  weighed  by  the  jur3'.    I  think 


the  evidence  did  tend  to  show  that  fact, 
and  that  it  was  therefore  relevant  and 
admissible.  If  authority  were  necessary  to 
show  the  relevancy  of  such  evidence,  the 
cases  of  Sides  v.  Schnebly,  3  Harr.  &  McH. 
243,  and  Rowt's  adm'r  v.  Kile's  adm'r, 
Gilm.  202,  cited  by  the  counsel  for  Mc- 
Dowell's executor,  would,  I  think,  be  suffi- 
cient for  the  purpose.  But  the  Circuit  court 
in  this  case  conceded  the  relevancy  of  the 
evidence  in  the  instructions  given  to  the 
jury,  which  will  be  hereafter  noticed.  This 
evidence  of  the  defendant  being  admissible, 
and  the  plaintiff,  to  rebut  it,  having  intro- 
duced testimony  tending  to  show  that  he 
derived  the  means  of  making  the  loan  for 
which  the  bond  purports  to  have,  been 
given,  or  part  of  it,  from  the  estate  of 
Sowers,  of  whom  he  was  executor;  the 
question  is,  whether  the  settlements  of  his 
accounts  as  such  executor,  which  the  defend- 
ant offered  to  introduce  to  meet  the  said 
testimony  of  the  plaintiff,  were  not  admis- 
sible for  that  purpose?  I  am  of  opinion 
that  they  were,  and  therefore,  that  the  court 
erred  in  excluding  them.  It  may  be  said 
that  the  evidence  being  documentary,  should 
have  been  inserted  in  the  bill  of  excep- 
tions, according  to  the  case  of  Hairston  v. 
Cole,  1  Rand.  &1.  But  the  only  reason  for 
inserting  the  document  in  the  bill  of  excep- 
tions is  to  enable  the  appellate  court  to  see 
whether  it  is  relevant  evidence.  If  its  rel- 
evancy otherwise  sufficiently  appears  upon 
the  record,  its  insertion  in  the  bill  of  ex- 
ceptions is  not  necessary.  Archer  v. 
Archer's  adm'r,  8  Gratt.  539.  In  this  case 
I  think  the  relevancy  of  the  evidence  which 
was  excluded  is  sufficienly  apparent  on  the 
record.  The  question  upon  which  it  was 
offered  was  whether  the  plaintiff  could  have 
derived  from  the  estate  of  Sowers,  of  whom 
he    was  executor,  and   also   a   devisee   and 

legatee,  the  sum  of  two  thousand  dol- 
397      lars,  *or  any  part  of  it,  alleged  to  have 

been  loaned  by  him  to  the  defendant's 
testator  on  the  18th  of  March  1846?  Upon 
this  question,  it  seems  to  me,  the  settle- 
ments of  the  accounts  of  the  plaintiff  as 
executor  of  Sowers  must  necessarily  shed 
some  light.  Indeed,  theCircuit  court  seems 
not  to  have  excluded  these  settlements  be- 
cause they  did  not  shed  light  upon  that  ques- 
tion, but  because  it  considered  all  the 
testimony  of  the  defendant  **too  vague, 
remote  and  indefinite  in  its  character,  to 
sustain  the  plea  of  non  est  factum,  against 
such  evidence  of  factum,  as  the  plaintiff 
had  introduced;"  and  the  court  would  have 
excluded  all  of  the  said  testimony  if  it  had 
been  objected  to;  but  as  it  was  not,  the 
court  only  excluded  the  settlements  afore- 
said which  were  objected  to.  No  matter 
how  favorable  they  may  have  been  to  the 
defendant's  side  of  the  question,  in  regard 
to  which  they  were  offered,  the  court  con- 
sidered them  inadmissible,  and  therefore 
excluded  them :  and  this  accounts  for  the 
failure  of  the  court  to  insert  them  in  the 
bill  of  exceptions.  In  Hairston  v.  Cole, 
supra,  the  document  offered  was  a  copy ; 
and  it  did  not  appear  from  the  bill  of  excep- 
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tions  that  the  copy  was  duly  authenticated. 
In  this  case  the  settlements  themselves, 
and  not  a  copy,  appear  to  have  been  offered 
as  evidence.  The  settlements  had  probably 
been  made  in  the  Circuit  court;  or  if  in 
the  County  court,  the  originals  may  have 
been  offered. 

But  even  if  the  admissibility  of  these 
settlements  as  evidence,  be  not  sufficiently 
apparent  on  the  record,  and  they  should 
therefore  have  been  inserted  in  the  bill  of 
exceptions,  I  Ihink  the  Circuit  court  erred 
in  not  inserting-  them;  and  the  judgment 
must,  on  that  ground,  be  reversed,  accord- 
ing to  numerous  and  uniform  decisions  of 
this  court,  of  which  that  in  Hairston  v. 
Cole  is  directly  in   point.     The  principle  of 

these  decisions  is,  that  when  an  opin- 
398      ion  of  an  inferior  court  *admitting  or 

excluding  evidence,  or  giving'  or  re- 
fusing an  instruction,  is  excepted  to,  the 
court  must  take  care  so  to  state  the  case 
in  the  bill  of  exceptions  as  that  the  appel- 
late court  may  supervise  the  opinion,  and 
determine  whether  it  is  right  or  wrong: 
otherwise,  the  judgment  must  be  reversed 
in  order  that  the  case  may  be  correctly 
stated.  Therefore,  the  judgment  must 
always  be  reversed  where  the  bill  of  excep- 
tions to  an  opinion  of  the  court,  admitting 
or  excluding  evidence,  is  defective  in  not 
setting  out  the  evidence  admitted  or  ex- 
cluded. The  cases  of  Fowler  v.  Lee,  4 
Munf.  373;  Hairston  v.  Cole,  1  Rand.  461; 
Raines  v.  Philips'  ex*or,  1  Leigh  483; 
Bowyer  v.  Chestnut,  4  Leigh  1,  are  cases 
in  which  exceptions  were  taken  to  the  ad- 
mission or  exclusion  of  evidence.  Barrett 
A  Co.  V.  Tazewell,  1  Call  215 ;  Beattie  v. 
Tabb*s  adm'rs,  2  Munf.  254;  Brooke  v. 
Young,  3  Rand.  106,  are  cases  in  which 
exceptions  were  taken  to  instructions  given 
or  refused  by  the  court.  In  all  these  cases 
the  judgments  were  reversed  on  the  ground 
that  the  statement  of  facts  in  the  bill  of 
exceptions  was  too  imperfect  to  enable  the 
appellate  court  to  determine  the  question. 
The  same  course  was  pursued  in  Thompson 
V.  Cumming,  2  Leigh  321,  where  the  in- 
struction excepted  to  was  so  ambiguously 
and  imperfectly  expressed,  that  the  appellate 
court  could  not  collect  the  import  and  bear- 
ing of  the  opinion  complained  of. 

I  know  of  no  case  in  this  court  which  is  in- 
consistent with  this  uniform  course  of  deci- 
sion. There  may  be  one  or  two  apparently 
so,  but  when  strictly  scanned  '  they  will  be 
found  to  be  otherwise.  The  case  of  Rowt's 
adm'x  V.  Kile's  adm'r,  1  Leigh  216,  is  one 
of  this  class.  That  was  a  suit  upon  a  bond, 
and  the  issue  was  on  the  plea  of  non  est 
factum.  An  exception  was  taken  to  the 
exclusion  of  the  evidence  of  a  remark  of 
Richard  Rowt  (no  party)  that  his  pen  had 
not  forgot  to  write.  There  was  no  ground 
laid  connecting  this  with  the  issue,  no 
399  *conversation  stated,  which  led  to  or 
followed  the  remark ;  nothing  to  show 
how  it  could  possibly  bear  on  the  case:  And 
Judge  Can-  said,  *'I  cannot  think  that  so 
light  and  trivial  and  unconnected  a  remark 
should  induce  us  to  send  back  a  case,  where 


there  have  been  two  trials,  in  both  of  which 
the  jury  have  found  the  same  way."  He 
had  previously,  it  is  true,  made  the  general 
remark,  that  *  *when  we  are  called  on  to  re- 
verse the  decision  of  a  judge,  it  is  incum- 
bent on  the  party  seeking  this,  to  show  that 
there  is  error ;  and  to  this  end  he  oug-ht  to 
present  to  us  such  a  case  as  shows  the  rele- 
vancy of  the  evidence  rejected."  But  that 
remark  must  be  referred  to  the  case  under 
consideration ;  in  which  it  did  not  appear 
that  the  facts  were  imperfectly  stated  in 
the  bill  of  exceptions.  Non  constat  that 
there  was  any  evidence  which  connected 
the  **  light  and  trivial"  words  of  Richard 
Rowt  with  the  case.  The  conjecture  that 
there  might  have  been  such  evidence,  wa» 
not  a  sufficient  reason  for  reversing  the 
judgment,  and  sending  the  case  back  for  a 
third  trial.  If  there  was  such  evidence,  the 
party  seeking  the  reversal  of  the  judgment 
ought  to  have  presented  such  a  case  as  to 
have  shown  it.  In  that  case,  as  before  re- 
marked, the  bill  of  exceptions  is  perfect  on 
its  face.  In  this  case  defect,  if  any  is  ap- 
parent on  the  face  of  the  bill  of  exceptions, 
consists  in  not  setting  out  the  settlements 
therein  stated  to  have  been  offered  as  evi- 
dence. Judge  Can*  certainly  did  not  intend, 
by  anything  which  he  said  in  that  case,  to 
controvert  the  principle  of  the  decisions  to 
which  I  have  referred ;  for  he  had  expressly 
admitted  that  principle,  and  followed  the 
authority  of  the  earlier  decisions  in  the  case 
of  Brooke  v.  Young,  3  Rand.  106.  The  case 
of  Carpenter  &  wife  v.  Utz,  4  Gratt.  270,  is 
another  of  the  class  before  referred  to. 
There  the  judgment  was  affirmed,  because 
the  evidence  stated  in  the  bill  of  exceptions 

as  having  been  excluded  by  the  court 
400      below,     *was,     standing     by     itself, 

clearly  irrelevant  and  inadmissible; 
and  there  was  nothing  to  show  that  it  had 
any  connection  with  the  case.  It  presented 
precisely  the  same  question  which  was  pre- 
sented by  the  case  of  Rowt's  adm'x  v.  Kile's 
adm'r:  and  Judge  Allen,  in  delivering-  the 
opinion  of  the  court,  uses  substantially  the 
same  general  remark  which  was  us^  by 
Judge  Carr,  as  before  stated,  **  that  where  it 
is  alleged  that  error  has  been  committed  in 
excluding  proper  and  relevant  testimony 
from  the  jury,  it  is  incumbent  on  the  party 
seeking  to  reverse  a  judgment  for  this 
cause,  to  show  that  error  has  been  com- 
mitted." But,  as  in  that  case,  this  remark 
must  be  referred  to  the  case  under  consid- 
eration ;  and  then  it  will  be  consistent  with 
all  the  other  decisions  on  the  subject.  That 
it  was  intended  to  be  so  referred,  plainly 
appears  b3'  what  immediately  follows  in 
the  same  sentence,  viz :  ^'and  to  this  end  the 
evidence  offered  and  rejected  mast  ap- 
pear to  have  been  relevant  from  the  state- 
ment of  the  evidence  alone;  or  if  the 
relevancy  or  irrelevancy  of  the  evidence 
offered  depends  upon  other  facts  in  the 
cause,  the  party  alleging  the  error  should 
present  such  a  case  on  the  record  as  shows 
the  relevancj*  of  the  evidence  rejected." 
The  court  ought  not  to  reverse  a  judg^ment 
upon  a  mere  conjecture  that  there  may  have 
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been  other  evidence  showing*  the  relevancy 
of  that  stated  in  the  bill  of  exceptions. 
The  difference  between  the  two  cases  is  like 
the  difference  between  a  defective  case,  and 
a  case  defectively  stated.  In  the  one  case 
the  appellate  court,  so  far  as  appears  from 
the  record,  has  the  same  question  before  it 
which  was  passed  upon  by  the  court  below, 
and  may  therefore  revise  the  decision  of 
that  court.  In  the  other,  the  appellate  court 
has  not  the  question  passed  upon  by  the 
court  below  fairly  before  it,  ?ind  must  there- 
fore remand  the  case,  that  a  more  perfect 
statement  may  be  made.  The  cases  in 
401  which  exceptions  have  been  *  taken  to 
opinions  of  the  court  overruling  mo- 
tions to  set  aside  verdicts  on  the  ground  that 
they  were  contrary  to  evidence,  form  a 
peculiar  class,  resting*  on  peculiar  reasons, 
and  are  not  in  conflict  with  the  principle 
before  stated.  Such  opinions  may,  in  Vir- 
g^inia,  be  revised  by  an  appellate  court; 
but,  g'enerally,  only  where  the  facts,  and 
not  the  evidence,  are  certified  by  the  court 
below :  And  if  the  evidence,  instead  of  the 
facts,  be  certified,  the  appellate  court  will, 
generally,  on  that  ground  decline  the  super- 
vision of  the  opinion,  and  afiSrm  the  judg- 
ment. It  will  not  remand  the  case  for  a 
more  perfect  certi^cate,  because  non  constat 
that  such  a  certificate  could  be  made. 
There  may  have  been  a  conflict  of  evidence, 
or  it  may  have  been  complicated,  or  come 
from  witnesses  of  doubtful  credibility ;  and 
the  court  below  may  have  been  unable  or 
unwilling*  to  weigh  the  evidence,  and  de- 
termine and  certify  the  facts. 

In   delivering  the  opinion  excluding  the 
evidence  before  mentioned,  the  Circuit  court 
stated,    ^^that  upon  the  issue  in  this  cause 
the   plaintiff   having   introduced    ten   wit- 
nesses, all  of  whom  swore  positively  to  the 
genuineness   of  the  signature  to  the  bond, 
it    was  sufficient   evidence,   the  bond  being 
found   in    possession   of  the  plaintiff,  from 
which  the  jury  should  presume  sealing  and 
delivery,  and  due  execution    thereof,  unless 
met  and  overthrown  by  opposing  testimony 
on  the    part  of  the  defendant;  and   that  as 
the    defendant   had   failed  to  introduce  any 
opposing*  proof  as  to  the  genuineness  of  the 
sig^iatore,  all  the  other  testimony  introduced 
by  him    without  objection,    as  well  as  that 
now  objected  to,  was  too  vague,  remote  and 
indefinite  in    its  character  to  sustain   the 
plea    of  non  est  factum  against  such   evi- 
dence of  factum  as  the  plaintiff  had   intro- 
dnced,    and  would   have  been   excluded    if 
objected    to;  but    as    it    was    not,    all  the 
court  could    do   was   to   exclude   that 
402      *now  objected   to."    The    defendant 
excepted  to  this  opinion   of  the  court 
pronounced  concerning  the  evidence  already 
introduced  by  him;  and   the   question   now 
arises,  whether  the  court  erred   in   giving 
the  opinion ;  and   if  so,    whether,    on  that 
g-ronnd,  the  judgment  ought  to  be  reversed? 
It    is    a   fundamental    maxim,    that    the 
court  responds  to  questions  of  law,  and  the 
jury  to  questions  of  fact.     The  court   must 
decide  as  to  the   admissibility   of  evidence, 
that  being  a  question   of  law ;  but    not    as 


to  its  weight  after  it  is  admitted,  that 
being  a  question  of  fact.  The  cases  in  this 
court  in  affirmance  of  this  position  are  too 
numerous  to  be  cited.  Most  of  them  are 
collected  in  1  Rob.  Pr.  538-344.  As  the 
author  says,  they  ''evince  a  jealous  care 
to  watch  over  and  protect  the  legitimate 
powers  of  the  jury.  They  show  that  the 
court  must  be  very  careful  not  to  overstep 
the  line  which  separates  law  from  fact. 
They  establish  the  doctrine  that  where  the 
evidence  is  parol,  any  opinion  as  to  the 
weight,  effect  or  sufficiency  of  the  evidence 
submitted  to  the  jury;  any  assumption  of 
a  fact  as  proved ;  or  even  an  intimation 
that  written  evidence  states  matter  which 
it  does  not  state,  will  be  an  invasion  of  the 
province  of  the  jury."  Berry  v.  Ensall, 
Ac,  2  Gratt.  333,  is  a  case  on  the  same  sub- 
ject, which  occurred  after  the  publication 
of  that  work.  There  may  be  others,  but 
it  is  unnecessary  to  cite  them,  as  they  all, 
I  believe,  tend  to  sustain  the  same  doctrine. 

There  can  be  no  doubt,  I  think,  but  that 
the  opinion  in  question  is  in  conflict  with 
this  doctrine.  The  court  declared  that  the 
evidence  of  the  defendant  as  to  the  circum- 
stances, relations  and  business  of  the  par- 
ties, and  their  conduct  in  connection  with 
the  bond  in  controversy,  which  was  ad- 
missible evidence,  and  was  so  considered 
and  had  been  admitted  by  the  court, 
403  was  *too  vag^e,  remote  and  indefinite 
in  its  character  to  sustain  the  plea  of 
non  est  factum  against  such  evidence  of 
factum  as  the  plaintiff  had  introduced. 

The  court  here  weighed  the  plaintiff's 
evidence  of  factum  against  the  defendant's 
evidence  of  non  est  factum,  and  decided  the 
question  of  preponderance  in  favor  of  the 
former.  If  the  court  had  given  this  opin- 
ion to  the  jury  in  the  shape  of  an  instruc- 
tion, it  would  clearly  have  been  such  an 
invasion  of  their  province  as  to  have 
required  the  reversal  of  the  judgment.  But 
had  not  the  expression  of  the  opinion  in 
the  course  of  the  trial,  and  in  the  presence 
of  the  jury,  the  same  effect?  Had  it  not  at 
least  a  strong  tendency  to  influence  the 
minds  of  the  jury?  I  think  that  it  certainly 
had.  It  is  the  duty  of  the  jury  to  be  gov- 
erned by  the  opinion  of  the  court  on  ques- 
tions of  law  arising  in  the  course  of  the 
trial ;  and  they  will  naturally  and  properly 
attend  to  and  respect  every  such  opinion, 
however  it  may  be  expressed  to  them; 
whether  in  the  form  of  an  instruction  or 
not.  The  more  intelligent  and  upright  the 
jury,  the  more  apt  they  will  be  to  pursue 
this  course.  They  are  unlearned  in  the 
law,  and  cannot  be  expected  to  know  the 
precise  line  which  divides  their  province 
from  that  of  the  court.  It  will  not  do, 
therefore,  to  say  that  when  the  court,  by 
the  expression  of  any  opinion,  crosses  the 
line  and  invades  their  province,  they  may 
and  ought  to  disregard  the  opinion  and 
weigh  the  evidence  for  themselves.  The 
same  may  be  said  in  every  case  in  which 
the  court  gives  an  opinion  to  the  jury  on 
the  weight  of  evidence.  In  the  case  of 
Gregory  v.  Baugh,  2  Leigh  665,  the  Circuit 
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court,  in  a  charge  or  instruction  to  the  jury, 
stated  matters  as  being*  a  written  deposition, 
and  instructed  the  jury  that  that  matter 
was  legal  evidence;  but  in  point  of  fact  no 
such  matter  was  in  the  deposition :  It  was 
held  that  this  was  calculated  to  mislead  the 
jury,  and  was  error  for  which  the  ver- 

404  diet  should  be  set  aside,  *and  the 
judgment  reversed.  The  court,  con- 
sisting of  four  judges,  was  unanimous  in 
this  decision.  It  was  argued  with  great 
force  that  it  was  impossible  the  charge 
could  have  deceived  or  misled  the  jury: 
The  depositions  were  before  the  jury ;  the 
cause  turned  chiefly  on  them;  they  were 
doubtless  the  subject  of  minute  examina- 
tion and  discussion  at  the  bar ;  and  it  was 
to  be  presumed  they  were  carried  by  the 
jury  from  the  bar  into  the  jury  room,  read 
there,  and  considered.  **It  was  said,"  an- 
swered Judge  Carr  to  this  argument,  that 
**the  jury  would  read*'  the  afl&davit  **for 
themselves,  and  not  take  the  court's  version 
of  it.  This  they  might  do,  as  in  any  other 
case  where  the  court  undertook  to  instruct 
them  on  the  weight  or  effect  of  evidence, 
they  might  disregard  such  an  instruction ; 
yet  it  would  be  error  in  the  court  to  give 
it."  Judge  Green  said,  *'The  instructions 
were  calculated  to  mislead  the  jury,  more 
or  less,  by  inducing  them  to  believe  that 
the  court  was  of  opinion  that  such  was  the 
effect  of  the  depositions."  Judge  Cabell 
concurred  with  Judge  Green.  And  Judge 
Brooke  said,  the  objection  to  the  instruc- 
tion is  not  ** obviated  (as  was  argued  by 
counsel)  by  the  circumstance  that  the  evi- 
dence was  in  writing,  and  would  be  seen  by 
the  jury,  who  might  correct  the  mistake 
of  the  judge."  In  that  case  the  mistake  of 
the  court  was  as  to  a  mere  matter  of  fact, 
and  could  have  been  corrected  by  merely 
reading  the  deposition,  which  it  was  the 
duty  of  the  jury  to  do,  and  which,  therefore, 
they  probably  did;  and  yet,  because  they 
may  have  been  misled  by  the  statement 
of  the  court,  the  judgment  was  reversed. 
In  this  case  the  court  weighed  the  evidence, 
and  pronounced  an  opinion  upon  it,  and 
the  error,  if  any,  could  not  be  so  easily 
corrected.  It  is  the  ordinary  case  of  an 
opinion  of  the  court  as  to  the  weight,  effect, 
or  sufficiency  of  evidence  submitted   to  the 

jury ;  which  is  a  good  ground   for  re- 

405  versal  of  a  judgment  according  *to  all 
the    authorities.      Such     an     opinion 

is  certainly  calculated  to  mislead  them, 
whether  it  be  communicated  to  them  in  the 
form  of  an  instruction,  or  be  merely  ex- 
pressed by  the  court  in  their  presence,  in 
the  progress  of  the  trial.  In  either  case, 
they  are  authentically  informed  of  the 
opinion,  and  it  must  have  an  influence  upon 
their  judgments;  probably  as  much  in  the 
one  case  as  the  other;  but  whether  the 
same,  or  more  or  less,  the  principle  involved 
is  not  affected. 

It  may  be  said  that  it  does  not  certainly 
appear  from  the  record  that  the  opinion  of 
the  court  was  expressed  in  the  presence  of 
the  jury.  I  think  the  fact  sufficiently  ap- 
pears from  the  record.     The  presumption  is 


that  the  jury  is  present  during  the  whole 
progress  of  the  trial.  It  may  8oinetime& 
happen  that  the  jury  may  be  temporarily 
absent  during  the  discussion  of  a  question 
of  law  arising  in  a  case:  But  .this  rarely 
occurs ;  and  when  it  does  occur,  the  party 
interested  in  the  fact  should  take  care  to 
have  it  stated  on  the  record.  In  the  ab- 
sence of  such  a  statement,  the  appellate 
court  will  presume  that  that  occurred  which 
generally,  rather  than  that  which  very 
rarely,  occurs.  The  statement  in  the  bill 
of  exceptions  tends  strongly,  if  not  concln- 
sively,  to  show  that  the  jury  were  present 
when  the  opinion  was  expressed.  The 
opinion  was  excepted  to;  which  would  not 
have  been  done,  if  the  jury  had  not  been 
present  and  heard  the  opinion;  or  if  it  had 
been  done,  the  court  would  have  certified 
that  the  jury  were  not  present  when  the 
opinion  was  expressed ;  for  that  fact  would 
have  shown  that  the  defendant  was  not 
prejiidiced  by  the  opinion.  It  was  not  in- 
timated in  the  argument  of  the  case  in  this 
court  that  the  jury  did  not  hear,  or  might 
not  have  heard  the  opinion.  It  may,  there- 
fore, be  safely  assumed  that  they  did  hear 
it. 

I  do  not  think  the  error^  of  the  court  in 
giving  the  opinion  was  cured  by  not 
406  excluding  the  evidence  from  *the  jury. 
The  court  would  have  excluded  it,  if  a 
motion  had  been  made  for  that  purpose ;  and 
so  declared.  The  error  consists  in  giving 
an  opinion  of  the  weight,  eflFect,  or  suffi- 
ciency of  evidence  submitted  to  the  jury. 

Nor  do  I  think  the  error  was  cured  by 
the  instructions  which,  on  the  motion  of  the 
defendant,  were  given  by  the  court  to  the 
jury  before  they  retired  to  consider  of  their 
verdict.     Those  instructions  were: 

1.  That  the  jury  are  bound  to  weigh  and 
consider  all  testimon^^  introduced  by  either 
party  without  objection,  unless  upon  a  mo- 
tion made  to  the  court,  such  evidence  is 
excluded. 

2.  That  upon  the  issue  in  this  cause,  it  is 
competent  for  the  defendant  to  show,  by 
evidence  as  to  the  circumstances,  relations 
and  business  of  the  parties,  and  by  their 
whole  conduct  in  connection  with  the  bond 
in  controversy,  that  it  is  either  impossible 
or  improbable  that  the  bond  sued  upon  is  the 
act  and  deed  of  the  defendant's  testator. 

If  the  force  of  these  instructions  had 
been  undiminished  by  any  accompanying  re- 
mark of  the  court,  they  would  merely  have 
declared  to  the  jury  their  obligation  to  weigh 
the  evidence  before  them,  and  the  compe- 
tency of  the  defendant,  by  such  evidence,  to 
maintain  his  plea  of  non  est  factum;  and 
would  not  have  obviated  the  effect  of  the 
opinion  previously  expressed  as  to  the  in- 
sufficiency of  the  evidence.  Whenever  a 
court  gives  an  opinion  upon  the  weight, 
effect  or  sufficiency  of  evidence  submitted 
to  the  jury,  it  would  no  doubt  also,  if  re- 
quired, instruct  them  that  it  is  their  duty 
to  weigh  the  evidence :  but  surely  such  an 
instruction  would  not  remove  the  influence 
of  the   opinion,    which  would   still   remain 
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unretracted,    notwithstanding'    the  instruc- 
tion. 

But  the   court  accompanied  these  instruc- 
tions   with    the   remark,     that    they     were 
clearlj  correct,   as  abstract  propositions  of 
law,  and  that  it  might  be  safely    left 

407  to  *the  jury  to  determine  how  far  they 
were  applicable  to  the  facts  and  evi- 
dence in  the  cause.  The  meaning  of  the 
court  in  this  remark  is  perfectly  intelligi- 
ble, when  taken  in  connection  with  the 
opinion  previously  expressed,  and  must 
have  been  understood  by  the  jury.  Instead 
of  being^  a  retraction,  which  might  have 
cured  the  error,  it  was  a  reaffirmance,  of 
that  opinion.  It  was  a  strong  intimation, 
if  not  an  express  declaration,  that  the  prop- 
ositions of  law  embodied  in  the  instructions 
were  mere  abstractions,  having,  in  the 
opinion  of  the  court,  no  sufficient  foundation 
in  the  evidence  to  give  them  practical 
efiFect.  The  remark  that  it  mig-ht  be  safely 
left  to  the  jury  to  determine  how  far  they 
were  applicable  to  the  facts  and  evidence 
in  the  cause,  does  not  mend  the  matter; 
for  the  jury  had  just  in  effect  been  informed 
that  the  instructions  had  no  application  to 
the  facts  and  evidence  in  the  cause,  which 
in  the  opinion  of  the  court  were  wholly  in- 
sufficient to  sustain  the  issue  on  the  part  of 
the  defendant. 

The  case  of  Brooks  v.  Calloway,  12  Leigh 
466,  does  not  affect  this  case.  There  the 
jud£^e  made  a  statement  in  regard  to  the 
contents  of  a  record  which  was  not  in  evi- 
dence ;  but  he  at  the  same  time  told  the  jury 
that  the  statement  had  nothing  to  do  with 
the  case,  and  should  not  be  regarded  by 
them  as  anything  in  their  decision  of  it. 
The  inadvertence  was  corrected  as  soon  as 
it  was  committed.  The  difference  between 
the  two  cases  is  too  palpable  to  require 
further  remark. 

In  regard  to  the  question  presented  by 
the  second  bill  of  exceptions,  that  is, 
whether  the  court  erred  in  refusing  to  per- 
mit the  plaintiff's  witness  William  B. 
Crawford  to  be  recalled,  or  to  require  the 
production  of  the  plaintiff's  books,  which 
were  then  within  one  hundred  yards  of  the 
court-house :  Two  reasons  are  assigned  by 
the  court  for  the  refusal :  1.  That  the  evi- 
dence would  not  be  relevant  to  the  issue ; 
and  2.  That   the  defendant's   counsel 

408  had,    on     the     evening    *before,    an- 
nounced that  they  had   concluded  the 

examination  of  witnesses,  as  stated  in  the 
first  bill  of  exceptions. 

In  regard  to  the  first  reason :  The  plain- 
tiff, to  prove  his  ability  to  make  the  loan  to 
the  defendant's  testator,  introduced  the 
witness  above  named,  who  testified  that  he 
was  the  book  keeper  of  the  plaintiff  in  his 
mercantile  establishment  up  to  November 
1845;  and  that  at  the  time  the  plaintiff 
was  in  possession  of  a  large  amount  in  cash- 
notes,  and  accounts,  of  his  own  property, 
which  had  not  been  known  to  any  of  the 
witnesses  who  had  testified  as  to  his  circum- 
stances. The  witness  professed  to  speak 
from  memoranda  taken  upon  a  recent  exam- 
ination of  the  books  kept  by  him  in  1845.     I 


think  this  statement  of  the  case,  with  what 
has  been  already  said  in  answer  to  the 
questions  presented  by  the  first  bill  of  ex- 
ceptions, is  sufficient  to  show  that  the  books 
were  relevant  and  admissible  evidence  for 
the  purpose  for  which  they  were  proposed 
to  be  introduced.  They  were  referred  to 
by  the  plaintiff's  witness,  who  spoke  from 
memoranda  taken  from  them ;  and  the^' 
were  the  best  evidence  of  what  they  con- 
tained ;  and  were  easily  accessible. 

In  regard  to  the  other  reason  assigned 
by  the  court :  Although  the  practice  of  our 
courts  has  been  liberal  in  allowing  parties, 
after  their  evidence  is  closed,  to  recall  wit- 
nesses for  the  purpose  of  supplying  facts 
omitted  from  inadvertence;  and  although 
I  think  such  permission  should  be  given 
wherever  there  is  no  ground  to  suspect  im- 
proper practice ;  the  object  being  to  elicit 
truth,  and  secure  the  attainment  of  justice  ; 
yet  I  am  aware  that  the  judge,  before  whom 
a  case  is  tried,  must  necessarily  have  larger 
room  for  discretion  on  this  subject,  and  I 
think  an  appellate  court  should  seldom  in- 
terfere with  its  exercise.  In  this  case  the 
judge  would  doubtless  have  permitted 
the  witness  to  be  recalled  and  have  re- 
quired the  production  of  the  books, 
409  *if  he  had  considered  them  relevant 
evidence.  Moreover,  it  may  be  said 
that  though  the  defendant's  counsel  had, 
on  the  evening  before,  announced  that  they 
had  concluded  the  examination  of  witnesses, 
yet  they  also  announced  that  they  would 
probably,  on  the  next  day,  offer  documen- 
tary evidence;  which  they  accordingly  did, 
but  it  was  excluded  by  the  court.  The 
exclusion  of  this  evidence  may  have  been  a 
reason  for  the  motion  made  immediatel3' 
thereafter  by  the  defendant's  counsel,  to 
have  the  witness  recalled  and  the  books 
produced;  and  ought,  I  think,  to  have  had 
some  effect  in  inducing  the  court  to  sus- 
tain the  motion.  I  am  of  opinion  that  the 
court  erred  in  overruling  it. 

In  the  cases  of  Stringer  v.  Lessee  of 
Young,  3  Peters'  R.  320;  Wilkinson  v.  Jett, 
7  Leigh  115;  and  Charlton  v.  Unis,  4  Gratt. 
58,  it  was  decided  that  the  introduction  of 
irrelevant  or  incompetent  evidence  by  one 
party  without  being  objected  to  by  the 
other  party,  or  with  his  assent,  does  not 
authorize  the  latter  to  introduce  such  evi- 
dence. This  doctrine  is  reasonable;  but 
does  not,  I  think,  affect  the  question  I  have 
just  been  considering.  It  does  not  appear 
that  the  memoranda  taken  by  the  witness 
from  the  plaintiff's  books,  were  exhibited 
as  evidence  before  the  jury,  or  even  that 
he  had  them  before  him  when  he  gave  his 
testimony.  He  professed  to  speak  from 
them ;  and  seems  to  have  used  them  merelj' 
for  the  purpose  of  refreshing  his  recollec- 
tion of  facts  within  his  personal  knowledge. 
If  they  had  been  exhibited  before  the  jur3', 
they  would  not  have  been  irrelevant,  but 
merely  secondary,  evidence;  to  which  the 
other  party  might  have  objected  because 
secondary,  and  required  the  production  of 
the  books  themselves  as  primary  evidence : 
But  he  was  not  bound  to  make  such   objec- 
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tion ;  and  not  having  made  it,  the  evidence, 
which  was  before  relevant,  would  then  have 
become  competent,  and  he  mig-ht  counter- 
act its  effects  by  the  production  of 
410  the  books  or  any  other  *legal  evidence. 
If  the  memoranda  were  merely  referred 
to  by  the  witness  to  refresh  his  memory, 
that  fact  could  certainly  be  no  good  reason 
for  refusing  to  require  the  production  of 
the  books,  which  were  not  only  relevant, 
but  primary  evidence. 

In  regard  to  the  question  presented  by 
the  third  and  last  bill  of  exceptions :  I  think 
the  court  properly  excluded  the  evidence 
therein  mentioned.  If  the  defendant  wished 
to  use  the  plaintiff's  books  as  evidence,  the 
law  provided  ample  means  to  enforce  their 
production ;  and  not  haviilg  chosen  to  pur- 
sue those  means,  he  had  no  right  to  resort 
to  other  means,  and  prove  the  plaintiff's 
refusal  to  comply  with  them,  in  order  that 
inferences  to  the  prejudice  of  the  plaintiff 
might  be  drawn  by  the  jury  from  the  fact 
of  such  refusal. 

Upon  the  whole,  I  am  for  reversing  the 
judfifment,  setting  aside  the  verdict,  and 
remanding  the  cause  for  a  new  trial  to  be 
had  therein. 

DANIEL,  J. ,  concurred  in  the  opinion  of 
Moncure,  J. 

ALLEN,  P.,  concurred  in  the  opinion  of 
Lee,  J. 

Judgment  reversed. 


411  *Brook8  V.  Wilcox. 

July  Term,  1854,  Lewisbarfif. 
Absent  Danibl,  J. 

I.  DIstreM  for  Rent— Ascertainment  of  Value  of  Rent- 
Case  at  Bar.— A  landlord  bayinr  distrained  for 
rent  In  arrear  reserved  In  salt,  lias  tlie  affldavlt 
and  warrant  of  distress  returned  to  the  Circuit 
court;  and  tbe  defendant  appears  tbere,  and  a 
jury  is  impaneled  to  ascertain  the  value  of  the 
rent  in  arrear.  which  not  beinflr  able  to  avree  is 
discharffed;  and  the  landlord  dismisses  the  case 
in  that  court.  He  may  then  apply  to  the  County 
court  to  have  the  value  of  the  rent  ascertained, 
basin ff  his  application  on  the  same  affidavit  and 
warrant  of  distress.* 

a.  Same- Additional  Levy.— if  the  officer  levying  the 
distress  thinks  that  he  has  not  taken  sufficient 
effects,  he  may  make  a  second  levy. 

3.  Same— Ascertainment  of  Value  of  Rent-Oath  to 
Jury.— The  defendant  havinsr  elected  to  have  the 
value  of  the  rent  reserved  ascertained  by  a  Jury, 
U  is  not  error  to  swear  them  to  ascertain  the 
rent  said  to  be  due. 

4.  Evidence— Order  of  Introduction— Discretion  of 
Court.t— Whether  a  plaintiff  shall  be  permitted  to 

•See  the  opinion  of  Judge  Monctjbb  for  the  stat- 
utes, I  Rev.  Code  of  1819.  ch.  113,  $  12,  p.  449:  Sess. 
Acts  1827,  ch.  27,  $  3.  p.  26. 

-•-Evidence— Order    of    Introduction— Discretion   of 

Court.— In  the  fourth  headnote  of  the  principal 
case  it  is  said  that,  whether  the  plaintiff  shall 
be  permitted  to   introduce  further  evidence  after 


introduce  further  evidence  after  the  defendant's 
evidence  is  introduced,  is  a  matter  within  tlie  dis- 
cretion of  the  court  trylnr  the  cause:  and  its  exer 
else  will  rarely,  if  ever,  be  controlled  by  an 
appellate  court:  Clearly  he  is  entitled  to  intro- 
duce evidence  to  rebut  that  of  the  defendant. 

5.  DIstressfor  Rent— Object  of  Jury.— The  only  object 
of  the  proceeding  before  a  jury  in  the  case  of  a 
distress  for  rent,  is  to  ascertain  the  valae  in 
money  of  the  rent  in  arrear.  It  is  not  necessary 
for  the  landlord  to  prove  to  the  Jury  that  a  dis- 
tress warrant  has  been  levied  for  rent  in  some- 
thing other  than  money,  and  that  it  is  dne  and  In 
arrear. 

6.  5ame— Vaine  of  Rent  Ascertained— Order  of  Coort.- 
The  jury  having  ascertained  the  value  of  the 
rent  in  arrear.  the  court  makes  an  order  directing 
the  officer  to  sell  the  property  distrained  as  is  di- 
rected by  law.  and  after  satisfying  the  rent  due. 
with  interest  and  costs,  to  pay  over  the  balance 
to  the  tenant.  This  is  substantially  In  accordanoe 
with  the  statute. 

7.  Interest  on  Rent  In  Arrear— Statute.— Under  the 
act  of  March  2d,  1827.  the  landlord  was  entitled  to 
interest  on  rent  in  arrear,  frqm  the  time  It  wa» 

due.* 

412  *At  the  January  term  1S50  of  the 
County  court  of  Kanawha,  I^uke  Wil- 
cox filed  a  notice,  with  an  affidavit  of  its 
service,  to  James  G.  O.  Brooks,  that  he 
would  apply  to  said  County  court  to  ascer- 
tain the  value  in  money  of  five  thousand 
bushels  of  salt  of  first  quality,  Ac. ,  it  beings 
for  rent  in  arrear,  and  reserved  upon  con- 
tract with  him,  and  for  which  said  Brooks* 
property  had  been  distrained ;  and  for  such 
other  and  further  order  as  the  court  mig^ht 
lawfully  make  in  the  premises.  Upon  this 
notice  he  founded  a  motion  to  ascertain  the 
value  of  five  thousand  bushels  of  salt  re- 
served for  rent.  This  motion  was  continued 
until  the  Decemb'^r  term  of  the  court,  when 
the  defendant  appeared  and  moved  to  qnash 
the  motion,  on  the  ground  that  the  plaintiff 
had  previously  made  a  similar  motion  in  the 
Circuit  court,  which  had  been  entertained 
in  that  court,  and  there  had  been  a  trial 
by  a  jury,  which  could  not  ag-ree,  and  were 
discharged:    And   then     the   court    on    his 

the  defendant's  evidence  is  introduced,  is  a  mat- 
ter within  the  discretion  of  the  court  trylns^  the 
cause.  For  the  above  proposition  the  principal 
case  is  cited  and  approved  in  the  following  cases: 
Scott  V.  Shelor,  28  Gratt.  a05 :  Perdue  v.  Caswell 
Creek  Coal,  etc.,  Co.,  40  W.  Va.  388,  31  S.  E.  Rep.  8JJ : 
Myers  v.  Trice,  86  Va.  888,  11  S.  E.  Rep.  4S8  ;  Borke  ▼. 
Shaver.  93  Va.  8S2,  28  S.  E.  Rep.  749  :  Kerr  v.  Luns- 
ford,  81  W.  Va.  669.  8  S.  E.  Rep.  497 :  Clarke  v. 
Ohio  R.  R.  Co.,  89  W.  Va.  749.  30  S.  E.  Rep.  703. 

See,  in  accord,  with  the  principal  case  the  follow- 
inff:  Fant  v.  Miller,  17'Gratt.  187,  and  noiei  Bowyer 
V.  Knapp.  15  W.  Va.  277 ;  Robinson  v.  Pitzcr,  S  W. 
Va.  335 ;  Johnson  v.  Burns.  89  W.  Va.  658,  30  &  E. 
Rep.  686. 

So  also,  the  court  may,  in  its  discretion,  admit  evi- 
dence even  after  argument  by  counseL  See  ftkoi-ikoU 
to  McDowell  V.  Crawford,  11  Gratt.  377. 

For  the  proposition  that  the  inrantinflr  of  contiDn- 
ances  is  also  within  the  discretion  of  the  trial  court. 
see  Harman  v.  Howe.  27  Gratt.  676,  and  note  \  Hewitt 
V.  Com.,  17  Gratt.  627,  and  note. 
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motion,  had  permitted  him  to  withdraw  his 
notice  and  motion,  and  dismiss  the  same 
from  the  docket  at  the  December  term  1849. 
And  he  produced  a  record  of  the  proceedings 
in  the  Circuit  court,  which  showed  that 
these  proceeding's  w.ere  based  upon  the  same 
affidavit  of  the  plaintiff  as  to  the  rent  due, 
and  the  same  warrant  of  distress,  on  which 
this  motion  in  the  County  court  was  based. 
And  he  showed  that  the  officer  had  first 
levied  the  warrant  on  four  hundred  and 
five  barrels  of  salt  pending  the  proceeding 
in  the  Circuit  court ;  and  after  that  proceed- 
ing was  dismissed,  he  levied  on  an  addi- 
tional  two  hundred  and  thirty-five  barrels. 
The  County  court  refused  to  quash  the 
motion  ;  and  the  defendant  excepted. 

The  defendant  then  elected  that  the  value 
of  the  salt  said  to  be  due  from  him  to  the 
plaintiff,  should  be  ascertained  by  a  jury ; 
which  was  accordingly  impaneled,  and 
sworn  to  ascertain  the  value  of  the 
413  rent  in  *money  of  the  salt  said  to  be 
due  from  the  defendant  to  the  plain- 
tiflF. 

On  the  trial  the  plaintiff  introduced  wit- 
nesses to  prove  the  value  of  salt  in  1849, 
and  then  rested.  Thereupon  the  defendant 
by  his  counsel  then  informed  the  plaintiff 
that  if  he  had  other  evidence  of  the  value 
of  salt  in  that  year,  he  should  then  intro- 
duce it,  or  it  would  be  objected  to  ii  offered 
after  the  defendant  had  introduced  his  evi- 
dence on  that  subject.  The  plaintiff,  how- 
ever, declined  to  examine  other  witnesses; 
and  the  defendant  introduced  his  evidence 
as  to  the  value  of  salt  in  1849,  and  closed. 
The  plaintiff  then  introduced  a  witness 
whom  he  had  sworn  before  and  omitted  to 
examine,  and  asked  him  as  to  the  value  of 
salt  in  1849;  to  which  evidence  the  defend- 
ant objected,  on  the  ground  that  it  was  evi- 
dence in  chief  which  the  plaintiff  had 
▼oluntaril3'  omitted  to  introduce  in  the 
opening  of  the  case  after  notification  by 
the  defendant.  But  the  court  overruled  the 
objection ;  and  the  defendant  again  ex- 
cepted. 

After  all  the  evidence  had  been  intro- 
duced, the  defendant  moved  the  court  to 
give  six  several  instructions  to  the  jury. 
Xheae  instructions  were  in  substance,  that 
to  entitle  the  plaintiff  to  a  verdict  he  must 
prove  a  lease  by  himself  to  the  defendant, 
reserving  a  rent  in  some  other  property 
tlian  money ;  and  that  the  rent  was  in  ar- 
T^ar,  and  a  distress  had  been  levied.  The 
oourt  refused  to  give  the  instructions;  and 
tiie  defendant  again  excepted.  The  jury 
then  found  a  verdict  by  which  they  ascer- 
tained the  value  of  twenty-five  hundred 
bushels  of  the  salt  to  be  five  hundred  dol- 
la.rs,  and  the  value  of  the  other  twenty-five 
hundred  bushels  to  be  five  hundred  and 
seventy-five  dollars:  And  they  ascertained 
the  value  of  fifty  barrels  of  salt,  which 
had  been  received  in  part  of  the  rent  due, 
to  be  eighty-three  dollars  and  sixty-three 
cents.  Whereupon  the  court  made  an 
AXA  order  directing  the  officer  who  *had 
made  the  levy,  to  make  sale  of  the 
salt  mentioned  in  his  return,  as  is  directed 


by  law :  And  out  of  the  proceeds  of  such 
sale,  if  sufficient  for  the  purpose,  to  pay 
to  the  plaintiff  the  amount  ascertained  by 
the  verdict,  with  interest  from  the  time  it 
was  due  until  paid ;  subject  to  the  credit 
ascertained  by  the  verdict;  and  also  to  pay 
the  plaintiff  his  costs.  And  he  was  further 
directed  to  pay  any  balance  of  the  proceeds 
of  sale  to  the  defendant. 

The  defendant  obtained  a  supersedeas  to 
this  judgment  from  the  Circuit  court,  where    , 
it  was  affirmed.     Whereupon  he  applied  to 
this   court  for  a   supersedeas,    which    was 
allowed. 

McComas,  for  the  appellant. 
Fr3%  for  the  appellee. 

MONCURE,  J.  This  is  a  supersedeas  to 
a  judgment  of  the  Circuit  court  affirming 
an  order  of  the  County  court  of  Kanawha, 
directing  a  sale  of  certain  property  dis- 
trained for  rent  reserved  in  salt.  The  order 
was  made  in  pursuance  of  1  Rev.  Code  of 
1819,  ch.  113,  I  12,  p.  449,  which  declares, 
that  *^  Whenever  any  distress  shall*  be  made 
for  rent  reserved  in  wheat,  com,  or  any- 
thing other  than  money,  it  shall  be  lawful 
for  the  landlord  or  lessor  to  apply  to  the 
court  of  the  county  or  corporation,  or  to  the 
Superior  court  of  law  for  the  county  in 
which  the  leased  tenement  may  lie,  to  as- 
certain the  value  in  money  of  the  rent  in 
arrear  so  reserved,  atad  to  order  the  property 
so  distrained,  or  so  much  thereof  as  may 
be  necessary,  to  be  sold  for  the  satisfaction 
of  such*  rent.  And  the  court  to  which  such 
application  shall  be  made,  ten  days*  previ- 
ous notice  thereof  having  been  given  to 
the  tenant,  or  in  case  of  his  absence  from 
the  county,  being  set  up  at  some  conspic- 
uous place  on  the  tenement,  shall  proceed 
to  ascertain  the  value  in  money  of  the 
415  rent  in  arrear  *so  reserved,  either  by 
their  own  judgment,  or  if  required  by 
either  party,  by  the  verdict  of  a  jury  sum- 
moned and  impaneled  at  their  bar  for  that 
purpose,  without  the  formality  of  pleading; 
and  having  so  ascertained  the  value,  shall 
order  a  sale  of  the  property  so  distrained, 
and  award  costs  to  the  landlord  or  lessor.'' 

Various  errors  in  the  proceedings  in  the 
case  were  assigned  by  the  plaintiff  in  error, 
some  of  them  in  the  petition  for  a  superse- 
deas, and  others,  for  the  first  time,  in  the 
argument  of  his  counsel  in  this  court.  I 
will  notice  them  in  the  order  of  time  in 
which  the  proceedings  complained  of  oc- 
curred. 

First.  I  think  the  court  did  not  err 
in  overruling  the  motion  of  the  tenant, 
the  plaintiff  in  error,  to  dismiss  or  quash 
the  notice  and  motion  of  the  landlord,  the 
defendant  in  error.  The  grounds  on  which 
it  was  contended  that  the  landlord's  notice 
and  motion  should  be  quashed,  were,  that 
they  were  founded  on  the  same  affidavit 
and  distress  warrant,  on  which  similar 
proceedings  had  been  instituted  in  the  Cir- 
cuit court,  but  the  jury  having  disagreed 
and  been  discharged,  the  landlord,  with  the 
leave  of  the  court,  withdrew  his  notice  and 
motion    in    that   behalf,    and   the  case  was 
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dismissed  from  the  docket  of  the  court ;  and 
also,  that  after  such  dismission,  and  before 
the  institution  of  the  proceedings  in  the 
County  court,  the  warrant  was  levied  on 
two  hundred  and  thirty-five  barrels  of  salt, 
in  addition  to  the  quantity  on  which  it  had 
been  previously  levied.  The  statute  gave 
the  landlord  a  right  to  make  the  application 
to  the  Circuit  or  County  court  at  his  elec- 
tion. He  made  it  to  the  Circuit  court;  but 
having  withdrawn  it  by  the  leave  of  that 
court  before  it  was  finally  acted  on,  he  had 
a  right  to  make  it  to  the  County  court. 
There  was  no  necessity  for  a  new  affidavit 
and  warrant  to  authorize  the  proceedings 
in  the  County   court.      The   affidavit 

416  *and  warrant  were  not  affected  by  the 
abortive   proceedings   in   the   Circuit 

court ;  and  the  landlord  had  the  same  right 
to  proceed  thereon  in  the  County  court,  as 
if  the  proceedings  in  the  Circuit  court  had 
not  taken  place.  The  warrant  had  not  be- 
come functus  officio  when  the  additional 
levy  on  two  hundred  and  thirty-five  barrels 
of  salt  was  made ;  and  that  levy  was  there- 
fore legal.  A  writ  of  fieri  facias,  after 
being  levied  on  property  insufficient,  in  the 
opinion  of  the  officer  making  the  levy,  to 
satisfy  the  writ,  may  be  levied  on  other 
property  at  any  time  on  or  before  the  return 
day  of  the  writ.  The  same  principle  ap- 
plies to  a  distress  warrant,  except  that  it 
has  no  return  day,  and  may  be  levied  at 
any  time ;  at  least,  if  it  be  a  reasonable  time 
after  it  is  placed  in  the  officer's  hands.  The 
officer  may  be  mistaken  in  the  value  of  the 
property  first  levied  on,  or  he  may  not  be 
able  to  find  sufficient  property  at  first  to 
satisfy  the  execution  or  distress  warrant. 
And  *4t  is  for  the  advantage  of  the  owner 
of  the  goods,"  as  was  said  by  Ivord  Mans- 
.  field  in  Hutchins  v.  Chambers,  1  Burr.  R. 
579,  589,  ''that  this  should  be  so:  it  is  bet- 
ter tor  him  that  the  officer  should  be  at 
liberty  to  seize  a  second  time,  in  case  he 
makes  an  insufficient  seizure  the  first  time. 
Or  else  it  might  induce  him  to  a  necessity 
of  taking  effects  of  very  great  value  at 
first;  for,  if  he  is  to  be  precluded  from  thus 
making  up  the  deficiency,  he  will  certainly 
take  care  not  to  take  too  little  at  first." 

Secondly.  I  think  the  objection  made  to 
the  form  of  the  oath  administered  to  the 
jury,  ''to  ascertain  the  value  of  the  rent 
in  money,  of  the  salt  said  to  be  due  from 
the"  tenant  to  the  landlord,  is  invalid. 
The  statute  does  not  prescribe  the  form  of 
the  oath ;  and  its  requisitions  were  sub- 
stantially complied  with  in  this  case.  The 
words  ^'said  to  be  due"  obviously  refer  to 
the  notice  in  which  the  kind  and  amount 
of  the  rent  in  arrear,  the  times  when 

417  payable,    and   the    *fact    that    it  was 
reserved  upon  contract,  and  had  been 

distrained  for,  are  minutely  set  forth. 

Thirdly.  I  think  the  court  did  not  err  in 
permitting  the  landlord's  witness  to  answer 
the  question,  and  give  testimony  as  to  the 
value  of  salt  in  the  year  1849,  after  the 
tenant  had  *  examined  his  witnesses,  as 
stated  in  the  second  bill  of  exceptions.  The 
subject  of  the  examination  of  witnesses  lies 


chiefly  in  the  discretion  of  the  court  in 
which  the  cause  is  tried,  and  its  exercise 
will  rarely  if  ever  be  controlled  by  an  appel- 
late court.  It  does  not  appear  to  have  been 
improperly  exercised  in  this  case,  but  the 
contrary.  The  testimony  objected  to  seems 
to  have  been  offered  to  rebut  the  evidence 
of  the  tenant's  witnesses,  and  for  that  pur- 
pose was  certainly  proper. 

Fourthly.  I  think  the  court  did  not  err  in 
refusing  to  give  the  instructions  asked  for 
by  the  tenant.  They  are  based  on  the  sup- 
position that  in  such  a  proceeding  it  is 
necessary  for  the  landlord  to  prove  to  the 
jury  that  a  distress  warrant  has  been  levied 
for  rent  reserved  in  something  other  than 
money,  and  due  and  in  arrear.  I  think  that 
no  such  necessity  exists.  No  judgment  is 
rendered  against  the  tenant.  The  only 
object  of  the  proceeding  is  to  ascertain  the 
value  in  money  of  the  rent  in  arrear.  When 
that  is  done  the  landlord  is  placed  in  the 
same  situation  in  which  he  would  have 
stood  if  the  rent  had  been  reserved  in  money. 
The  officer  proceeds  in  the  same  way  to 
complete  the  execution  of  his  duty  under 
the  warrant :  and  the  remedies  of  the  ten- 
ant for  a  wrongful  distress  are  the  same  in 
the  one  case  as  the  other.  The  order  of 
court  ascertaining  the  value  of  the  rent,  and 
directing  a  sale  of  the  property  distrained, 
did  not  prevent  the  tenant  from  resorting 
to  his  remedy  by  writ  of  replevin,  before 
that  remedy  was  abolished  by  the  Code ;  but 
he  might  have  done  so  at  any  time  before 
the  property  was  actually  sold.  See 
418  Jacob  V.  King,  5  Taunt.  R.  *451,  1 
Eng.  C.  JL/.  R.  154 ;  Archbold  on  Land- 
lord and  Tenant  125,  53  Law  Libr.  131, 

In    the   case   of   Redford   v.    Winston,    3 
Rand.    148,    which   was  an    attachment  for 
rent  before  the  passage  of  the  act  of  March 
2d,    1827,  Sess.  Acts,  ch.   27,  p.  25,     it    was 
decided  that  the  tenant  could  not  put  in  any 
plea  or  make  any  defence  which  mig'ht  c^all 
in  question  the  truth  of  the  landlord's  oath 
before  the  magistrate,  or  contest  his    claim 
to  rent  upon  the   merits,    although    two  of 
the    judges   were  of  opinion  that  a  writ  of 
replevin    could  not  be  maintained  in  such 
a  case;    the  other  two  giving  no    opinion 
upon  the  question.     There  is  less  reason  for 
permitting  the   tenant   to   make   any    such 
defence    in  this  proceeding,  as  none   of  his 
remedies    for  a  wrongful  distress    are   im- 
paired or  affected  by  it.     Of  course  the  court 
would    not  entertain  an  application    for  an 
enquiry  as  to  the  value  of  the  rent,  vrithoot 
being  satisfied  that   rent  reserved  in  some- 
thing other  than  money  had  been  distrained 
for :  The  warrant  and  return  would  be  suffi- 
cient evidence  of  that   fact.     If   the  notice 
stated    the    fact   with    sufficient   certainty, 
and   the  tenant  did  not   controvert   it,    the 
court,  without  requiring  further  evidence, 
might    properly    proceed    to    ascertain   the 
value  of  the  rent,  either  by  their  o^vn  judg- 
ment, or  if  required  by  either  party,  by  the 
verdict  of  a  jury.     The  only  function  of  the 
jury  if  required,  is  to  ascertain  the  value  of 
the    rent   mentioned  in   the  warrant  or  the 
notice.     In  this  case  the  affidavit,    warrant. 
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return  and  notice  were  all  before  the  County 
court ;  and  the  tenant  elected  to  have  the 
ralue  of  the  rent  ascertained  by  a  jury ; 
which  was  accordingly  done. 

Fifthly.  I  think  that  the  objection  to  the 
terms  in  which  the  order  of  sale  was  made, 
is  invalid.  That  objection  is,  that  the 
statute  directs  only  so  much  of  the  property 
distrained,  as  may  be  necessary  for  the 
satisfaction  of  the  rent  and  costs,  to 
419  be  sold,  and  the  ^residue  to  be  returned 
to  the  owner:  Whereas  the  order  di- 
rects all  the  property  distrained  to  be  sold, 
and  the  overplus,  after  satisfying  the  rent, 
interest  and  costs,  to  be  paid  to  the  tenant. 
I  think  the  order  conforms  to  the  statute, 
which  directs  the  court  to  order  a  sale  of 
'*the  property  distrained;"  not  so  much  of 
it  only  as  may  be  sufficient  for  the  satisfac- 
tion of  the  rent  and  costs.  It  is  true  that 
the  statute  makes  it  the  duty  of  the  officer, 
in  executing  the  order  of  sale,  to  sell  only 
so  mtich  as  may  be  sufficient  for  that  pur- 
pose. But  there  is  nothing  in  the  order 
which  is  in  conflict  with  that  duty  of  the 
officer ;  for  it  expressly  requires  him  to  make 
sale  of  the  property  distrained,  *'as  is  di- 
rected by  law."  The  direction  to  pay  the 
overplus,  if  any  there  be,  remaining  from 
said  sale,  after  satisfying  to  the  landlord 
his  rent,  interest  and  costs,  may  be  re- 
ferred to  an  overplus  which  might  exist, 
if  the  officer  should  conform  as  nearly  as 
he  V could  to  the  directions  of  the  law;  for 
the  officer  cannot  know  how  much  of  the 
property  distrained  will  sell  for  precisely 
the  amount  of  the  rent,  interest   and  costs. 

Sixthly  and  lastly.  I  think  the  landlord 
was  entitled  to  interest  upon  the  rent  from 
the  time  it  became  due,  as  mentioned  in 
the  order,  by  virtue  of  the  act  of  March  2d, 
1827,  before  referred  to ;  the  3d  section  of 
which  provided,  that  interest  should  there- 
after be  allowed  on  rent  in  arrear  from  the 
period  or  periods  at  which  the  whole  or  any 
portion  thereof   should  become  due. 

I  see  no  error  in  the  judgment  of  the  Cir- 
cuit court,  and  am  therefore  for  affirming 
it. 

The  other  judges  concurred  in  the  opinion 
•f  Moncure,  J. 

Judgment  affirmed. 
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*Koiner  v.  Rankin's  Heirs. 

July  Term.  1854,  Lewisbursr. 


■.  Writ  of  Rlffkt— Adverse  Possession— What  Tenant 
rUiy  Siiow.*— In  a  writ  of  risrbt  tbe  tenant,  to  defend 
His  possession  under  the  statute  of  limitations, 
may  show  a  possession  anterior  to  his  patent; 
and  to  sbow  color  of  title  may  Introduce  the  en- 
cry  and  survey  upon  which    his  patent    issued. 


'Advene   Possesskm— What  Janlor   Patentee  Hay 

r.— In  Cline  V.  Catron.  23  Oratt.  398,  It  is  said: 
'*It  is  a  well-settled  principle  that  there  can  be  no 
adversary  possession  acrainst  the  commonwealth. 
But  a  junior  patentee  may  show  that  he  had  posses- 
fiion  of  the  land  in  controversy  prior  to  the  emana- 
ticni  of  his  patent,  under  a  claim  of  title,  lefiral  or 


But  as  tbere  can  be  no  adversary  possession 
afirainst  the  commonwealth,  he  cannot  sbow  pos- 
session further  back  than  the  senior  rrant. 
a.  Patent  upon  Inclusive  Survey— Evidence  by  Ten- 
ants dalmlnff  under.— The  effect  of  a  patent  -is- 
sued upon  an  inclusive  survey,  and  the  riffht  of 
the  tenant  clalminff  under  it  to  show  posses- 
sion under  color  of  title,  is  the  same  as  in  other 
flrrants.  He  may  srive  in  evidence  the  entries 
for  the  different  tracts  embraced  in  the  inclu- 
sive survey,  the  order  of  court  autborizlnar  the 
survey,  and  the  survey  made  in  pursuance  of  the 
order:  But  he  cannot  show  possession  further 
back  than  the  senior  srant. 


equitable,  rood  or  bad;  and  also,  in  order  to  explain 
the  character  of  his  possession  anterior  to  the 
emanation  of  the  elder  patent.  But  his  possession 
cannot  be  adversary  until  the  emanation  of  this 
elder  patent,  for  it  is  consistent  with  the  rlffhts  of 
the  commonwealth,  in  whom  the  leral  title  resides. 
After  the  title  passes  from  the  commonwealth  to  the 
patentee  it  instanter  becomes  adverse  to  him. 
Shanks  and  Others  v.  Lancaster,  5  Gratt  110:  Koih^' 
V.  JRankin'9  HHr»,  11  Oratt.  42or 

Same— Nullam  TempnsOccurrit  Reffl.— in  Reusens  v. 
Lawson,  91  Va.  844,  21  S.  E.  Rep.  847,  the  principal 
case  and  Shanks  v.  Lancaster.  5  Gratt.  110,  are  cited 
as  authorizing  the  proposition  that  the  statute  of 
limitations  never  runs  against  the  commonwealth 
unless  there  be  an  express  provision  in  the  statute 
to  that  effect 

Same— Equitable  Title  as  Basis.— In  Hale  v.  Mar- 
shall, 14  Gratt  497,  the  court  citing  the  principal 
case  and  Shanks  V.  Lancaster,  5  Gratt  110,  to  sup- 
port the  proposition,  said  that  a  court  of  law  never 
refuses  to  accept  an  equitable  title  as  a  sufDclent 
basis  for  an  adversary  possession  on  which  to  make 
out  a  defence  under  the  statute  of  limitations. 

Same— How  Entry  Should  Be  Made.— in  Turpi n 
v.  Saunders,  82  Gratt.  84,  it  is  said:  "In  Dawson  v. 
Watkins,  2  Rob.  R.  ^9-209,  Judge  Allen,  delivering 
the  opinion  of  the  court  said:  'To  operate  a  disseisin 
of  one  having  rigbt.  the  entry  should  be  made  under 
a  claim  of  title  with  the  intention  of  taking  pONLses* 
sion,  and  be  accompanied  with  such  visible  acts  of 
ownership  as  from  their  nature  indicate  a  notorious 
claim  of  property  in  the  land.  To  hold  otherwise, 
would  be  to  establish  a  principle  by  which  every 
proprietor  of  vacant  lands  might  be  disseized  with- 
out his  knowledge,  or  even  the  possibility  of  pro- 
tecting himself.'  The  same  doctrine  is  laid  down 
In  Taylor's  Devisees  v.  Burnsides,  1  Gratt.  166,  196: 
Koiner  v.  Rankin'a  Heirs,  11  Oratt.  420;  Kincheloe  v. 
Tracewelis,  Ibid.  587,  602:  Ewing's  Lessee  v.  Burnet 
11  Peters' R.  41." 

Same— Essentials.— In  Creekmur  v.  Creekmur,  75 
Va.  486,  it  was  said :  "It  is  not  necessary  in  the  pres- 
ent instance  to  attempt  any  general  definition  of 
what  is  meant  by  'adversary  possession.'  It  is  suffi- 
cient to  say  that,  according  to  the  best  authorities, 
a  possession  to  be  adverse  must  be  actual,  exclusive, 
open  and  notorious.  It  must  be  accompanied  with 
a  bonajlde  claim  of  title  against  the  title  of  all  other 
persons,  and  it  must  be  continued  for  the  period 
prescribed  by  the  statutory  bar.  A  mere  naked 
possession  without  a  claim  of  right,  no  matter  how 
long  continued,  never  ripens  into  a  good  title,  but  is 
regarded  as  being  held  for  the  benefit  of  the  true 
owner.  In  all  cases,  a  bona  Me  claim  of  title  is 
essential.  When,  however,  the  actual  occupation 
of  land,  accompanied  with  such  claim,  continues 
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^.  -Adversary  Possession— Continuity  of    Possession 

Necesiary.t— To  protect  himself  under  the  statute 
of  limitations,  the  tenant  must  show  continued 
adversary  possession  for  the  time  of  limitation  of 
some  part  of  the  land  in  controversy.  Actual 
l)ossession  of  a  part  of  his  land  outside  of  the 
lK>undaries  of  the  demandant's  elder  patent,  is 

not-  «tifflclent. 
4.  Patented    Land— Uncleared— When  Sabfect  to  Ad- 
verse Posses8lon.t— While  patented  lands  remain 


for  the  period  prescribed  by  the  statute,  the  effect  is 
to  confer  title  upon  the  occupant  without  reference 
to  the  orlflfinal  merits  of  the  controversy,  and  even 
airainst  the  plainest  and  most  convincing  proof  of 
a  better  orifiinal  title.  Koiner  v.  Rankin* $  Heira,  ii 
Or  alt.  4M,  426.'' 

On  the  subject  of  adversary  possession,  see  the 
principal  case  also  cited  in  Oney  v.  Clendenin,  28 
W.  Va.  68:  Taylor  v.  Town  of  Philippi,  86  W.  Va. 
660.  14  S.  E.  Rep.  188.  See  srenerally,  monographic 
not^  on  "Adversary  Possession"  appended  to  Nowlin 
V.  Reynolds,  26  Oratt.  187. 

Sane— Interlock.— It  is  now  also  well  settled,  that 
where  there  is  an  interference  of  the  patents,  so  that 
they  lap  or  Interlock,  the  occupation  or  residence  of 
the  junior  patentee  upon  a  part  of  his  tract  outside 
of  the  interlock  does  not  ffive  him  possession  of 
that  part  of  his  tract  which  is  embraced  within  the 
limits  of  the  elder  patent,  but  his  possession  is  re- 
stricted by  the  boundary  of  the  elder  patent  But, 
if  he  haj)  an  actual  occupation  and  improvement  of 
a  part  of  the  Interlock,  and  the  elder  patentee  has 
actual  possession  of  no  part  of  it,  the  actual  posses- 
sion of  the  junior  patentee  is  co-extensive  with  the 
limits  of  his  patent,  and  is  exclusive  and  adversary, 
and  If  continued  uninterruptedly  for  the  period  of 
limitation,  defeats  the  elder  patentee's  ri^ht  of  en- 
try, or  his  better  title,  as  the  case  may  be.  Cline 
V.Catron,  tt  Gratt.  898,  citinr  the  principal  case; 
Taylor  v.  Bumsldes,  1  Gratt.  166:  Overton  v.  Davis- 
son,  Id.  211;  French  v.  Loyal  Company,  5  Leiffh 
887.  The  principal  case  was  also  cited  in  Garrett 
V.  Ramsey,  26  W.  Va.  864,  for  the  first  part  of  the 
proposition  above  laid  down,  and  in  StuU  v.  Rich 
Patch  Co.,  92  Va.  276,  28  S.  B.  Rep.  2»8:  Garrett  v. 
Ramsey,  26  W.  Va.  856.  874,  and  Ilsley  v.  Wilson,  42 
W.  Va.  767,  36  S.  E.  Rep.  566.  for  the  second  part  of 
the  proposition  above  laid  down. 

On  this  subject  of  interlock,  see  the  principal 
ca.He  al.so  cited  in  Garrett  v.  Ramsey,  26  W.  Va.  857, 
862,  Sn:  3  Va.  Law  Reg.  764,  767.  846:  4  Va.  Law  Rear. 
567:  monographic  note  on  "Adversary  Possession" 
appended  to  Nowlin  v.  Reynolds,  26  Gratt  187. 

t5aiBe  -Continuity  of  Possession  Necessary.  -"When- 
ever one  quits  the  posMession.  the  seisin  of  the  true 
owner  is  restored,  and  an  entry  afterwards  by 
another  wroncrfuUy  constitutes  a  new  disseisin.  The 
continuity  of  possession  having  been  broken  before 
the  expiration  of  the  period  of  time  limited  by  the 
statute  of  limitations,  an  entry  within  the  time 
destroys  the  efficacy  of  all  prior  pos.ses.sl on,  so  that 
to  gain  a  title  under  the  statute,  a  new  adverse 
po.sKession  for  the  time  limited  Is  required.  The 
tenant  cannot  sustain  his  defence  of  continued 
adversary  pos.sesslon  if.  within  the  period  of  limita- 
tion, the  premises  have  been  abandoned  by  him  or 
ibose  under  whom  he  claims."  HoUingsworth  v. 
Sherman. 81  Va.  674,  citins^  among  others  the  prin- 
cipal case:  Taylor  v.  Burnsides.  1  Gratt  208.  210; 
Overton  v.  Davlsson.  1  Gratt  223;  Cllne  v.  Catron,  22 
Gratt  378;  Dawson  v.  Watklns.  2  Rob.  269. 

^Patented  Lands -Uncleared— When  Subject  to  Ad- 


uncleared,  or  In  a  state  of  nature,  they  are  not 
susceptible  of  adversary  possession  against  tbe 
elder  patentee,  unless  by  acts  of  ownership  effect- 
ing a  change  in  their  condition. 

5.  Writ  of  RIffht— Variance  between  Dedaratton  and 

Verdict— Effect.!— The  quantity  and  boundaries  of 
the  land  described  in  the  count  and  in  the  ver- 
dict vary  from  each  other;  but  the  verdict  finds 
that  the  land  therein  described  is  the  tenement 
mentioned  in  the  count  It  is  to  be  presumed  that 
the  description  given  in  a  count  is  a  mistaken 
description,  and  that  the  land  recovered  is  the 
land  demanded. 

This  was  a  writ  of  rigrht  broug'ht  in  July 
1829  in  the  Count j  court  of  Augusta,  bj 
Joseph  Rankin  against  Robert  Koiner, 
which  upon  the  death  of  Rankin  was  revived 
in  the  name  of  his  heirs.  The  count 
claimed  twenty  acres  of  land  adjoining  the 
lands  of  Joseph  Rankin  and  Robert  Koiner, 
beginning  at  two  white  oaks  corner  to 
James  Rankin's  land  on  the  wetstone 
421      *iine,  and  then  describing  eight  lines 

verse  Possession.— In  Harman  v.  Ratilff .  OS  Va.  358,  M 
S.  E.  Rep.  1023,  it  is  said:  "While  lands  remain  un- 
cleared, or  in  a  state  of  nature,  they  are  notsuacepti- 
ble  of  adverse  possession  against  the  older  patentee, 
unless  by  acts  of  ownership  effecting  a  change  In 
their  condition,  and  to  constitute  adverse  posjicsstoo 
there  must  be  occupancy,  cultivation,  improvement 
or  other  open,  notorious,  and  habitual  acts  of  owner- 
ship. Koiner  v.  Rankin^  11  Oratt.  iao:  Taylor  v.  Barn- 
sides  and  Overton  v.  J^avidson.  tupra.^* 

{Ejectment— Variance  between  Dedaratloa  and  Ver^ 

diet.— Benn  v.  Hatcher,  81  Va.  25,  90,  was  a  case  of 
ejectment  In  the  declaration,  the  land  was 
de.Hcribed  as  lying  north  of  a  certain  road,  but  in  the 
verdict  as  south  of  that  road.  In  all  other  essential 
particulars,  the  verdict  minutely  followed  tbe 
declaration.  The  court  citing  the  principal  case  to 
warrant  its  decision,  held  that  the  description  in  the 
declaration  must  be  presumed  to  be  a  mistaken  one, 
and  that  the  plaintiffs  recovered  the  land  demanded 
though  by  a  different  and  corrected  description. 

See  generally,  monographic  note  an.  **EJectment" 
appended  to  Tapscott  v.  Cobbs,  11  Gratt  ITS. 

Same— Verdict— If.  in  an  action  of  ejectment,  the 
jury  find  for  the  plaintiff  the  land  in  the  declaratioti 
mentioned,  if  the  declaration  sufficiently  described 
the  land  to  enable  the  officers  to  deliver  possession. 
a  judgment  may  be  properly  rendered  on  ancb 
verdict  It  Is  not  void  for  uncertainty:  but  if  tlie 
declaration  had  described  the  land  so  va^mely  as 
not  to  enable  the  officer  to  deliver  possession  of  the 
land,  the  verdict  would  have  been  void  for  ancer- 
talnu'.  and  the  court  should  not  enter  up  a  jndfirment 
on  it,  but  award  a  venire  de  novo.  Williams  v.  Swart 
29  W.  Va.  607,  2  S.  E.  Rep.  887,  citing  the  principal 
case.  See  also.  Hitch  cox  v.  Rawson,  14  Gratt.  Btt, 
and  foot-note.  See  generally,  monographic  not^tm. 
''Ejectment"  appended  to  Tapscott  v.  Cobbs,  11 
Gratt  172.       * 

Verdict— impeachment  by  Jurors.— To  the  point  that 
the  testimony  of  jurors  is  generally  admissible  to 
support,  though  not  a.ssall.  the  verdict  see  the  prin- 
cipal case  cited  In  Bull  v.  Com..  14  Gratt  CSl:  Moses 
V.  Cromwell,  78  Va.  076:  Zickefoose  v.  Knykendall,  tS 
W.  Va.  35.  See  also.  Bull  v.  Com.,  14  Gratt  613,  and 
foot-note  there  quoted :  monographic  note  on  '^Jaries'* 
appended  to  Chahoon  v.  Com.,  20  Gratt  733. 
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by  course  and  distance,    which  upon  being 
laid  down  on  a  plat  did  not  close. 

The  cause  was  removed  to  the  Circuit 
court  of  Augusta,  and  came  on  for  trial  in 
November  1849.  The  tenant  claimed  under 
a  patent  founded  on  an  inclusive  survey 
which  embraced  the  land  in  controversy. 
He  proved  an  entry  by  John  McDougall 
for  twenty  acres  of  land  on  the  23d  of  May 
1793,  a  survey  thereon  on  the  18th  of  June 
in  the  same  year,  and  a  patent  for  it  to 
McDougall  dated  the  12th  of  August  1795. 
He  also  proved  the  application  by  McDougall 
to  the  County  court  for  an  inclusive  survey, 
which  was  authorized  by  the  court;  and 
also  the  survey  which  embraced  the  tract 
aforesaid  and  three  others  for  which  patents 
had  been  granted  by  the  commonwealth  in 
1742,  1772  and  1778:  This  survey  contained 
six  hundred  and  eighteen  acres;  and  a  pat- 
ent was  issued  thereon  bearing  date  the 
17th  of  May  1797.  He  further  proved  a 
regular  conveyance  of  this  tract  of  land 
through  several  successive  conveyances  to 
himself;  and  that  the  land  in  controvers3' 
was  the  land  embraced  in  the  patent  for 
twenty  acres,  dated  the  12th  of  August  1795 ; 
and  that  the  true  quantity  was  twenty- 
three  acres  one  rood  and  twenty-six  poles. 
The  tenant  also  proved  by  a  witness  that 
he  was  personally  acquainted  with  the  tract 
of  six  hundred  and  eighteen  acres,  from  a 
period  between  1801  and  1804;  and  he  was 
acquainted  with  it  from  information  from 
the  year  1797,  when  McDougall  conveyed  it 
to  the  witness's  father.  That  witness's 
father  was  in  possession  of  the  land  when 
witness  became  acquainted  with  it;  and  it 
had  been  held  by  the  successive  purchasers 
under  McDougall  from  that  time  to  the  time 
of  the  trial.  That  a  part  of  the  land  in 
controversy  had  been  cleared  in  1812  or  1813 
bj  the  purchaser  from  his  father;  and  that 
the  taxes  had  been  regularly  paid 
422  upon  it  since  1797.  *And  that  Joseph 
Rankin  had  never  had  possession  of 
any  part  of  the  land  in  controversy. 

The  demandants,  to  sustain  the  issue  on 
their  part,  introduced  in  evidence  a  patent 
from  the  commonwealth,  bearing  date  the 
21st  of  July  1794,  by  which  there  was 
granted  to  Joseph  Rankin  two  hundred  and 
ninety  acres  of  land ;  which  it  was  proved 
included  the  land  in  controversy:  And  they 
introduced  the  will  of  Joseph  Rankin,  by 
which  he  devised  his  property  to  them. 

After  all  the  evidence  had  been  introduced, 
the  court,  upon  the  motion  of  the  demand- 
ants, instructed  the  jury  as  follows: 

1.  If  the  jury  believe  from  the  evidence, 
that  the  demandants  have  the  elder  patent 
to  the  land  in  controversy,  then  the  effect 
of  the  emanation  of  the  junior  inclusive 
patent  under  which  the  tenant  claims,  is 
no  more  than  the  effect  of  any  other  patent 
would  be ;  and  only  operates  as  any  other 
patent  would  do,  to  give  the  tenant  color  of 
title;  which  color  of  title  can  only  serve 
him  in  this  cause  provided  he  shall  have 
shown,  in  addition  thereto,  a  continued, 
actual  adversary  possession  in  himself  and 
those    under  whom  he  claims,  of  the  land 


in  controversy,  for  a  period  of  at  least 
thirty  years  immediately  preceding  the 
emanation  of  the  demandant's  writ  in  this 
cause. 

2.  That  possession  to  avail  the  tenant 
must  have  been  an  actual  adversary  posses- 
sion of  a  part  or  the  whole  of  the  land  in 
controversy;  and  cannot  be  acquired  by 
open  and  notorious  acts  of  ownership  short 
of  actual  occupation,  use  or  enjoyment. 

3.  That  while  patented  lands  remain  un- 
cleared, or  in  a  state  of  nature,  they  are  not 
susceptible  of  adversary  possession  against 
the  ^Ider  patentee,  unless  by  acts  of  owner- 
ship effecting  a  change  in  their  condition. 
No  exception  was  taken  to  these  instruc- 
tions by  the  tenant. 

423  *The  jury   found  a  verdict  for  the 
demandant?     for   twenty-three   acres, 

one  rood  and  twenty-six  poles,  designating 
the  boundaries  thereof  by  lines,  all  of  which 
varied  from  those  described  in  the  count : 
And  the  court  rendered  a  judgment  for  the 
demandants  according  to  the  verdict. 

After  the  jury  had  rendered  their  verdict, 
the  tenant  moved  the  court  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary 
to  the  evidence ;  but  the  court  overruled 
the  motion,  stating  that  the  only  question 
in  the  cause  was  the  statute  of  limitations, 
the  demandants  having  clearly  proved  the 
elder  title;  and  that  upon  the  statute  of 
limitations,  if  the  jury  had  found  for  the 
tenant,  they  would  have  done  no  more  than 
he  would  have  done  had  he  been  sitting  as 
a  juror;  but  the  court  could  not  consider 
the  verdict  as  involving  such  a  manifest 
departure  from  the  evidence  as  to  justify 
its  interference  by  setting  aside  their 
verdict. 

At  a  subsequent  day  of  the  term  the  ten- 
ant again  moved  the  court  for  a  new  trial, 
upon  the  grounds,  first,  that  the  jury  mis- 
understood the  instruction  of  the  court; 
and  he  produced  an  affidavit  of  three  of  the 
jurors,  in  which  they  state  that  after  the 
argument  was  closed  they  had  made  up  their 
minds  to  find  for  the  tenant  on  the  statute 
of  limitations,  and  would  have  so  found  but 
for  an  instruction  of  the  court,  which  they 
understood  to  be  substantially,  **That  the 
tenant  must  have  proved  an  adversary  pos- 
session of  the  land  in  dispute  for  thirty 
years  prior  to  the  suit,  separate  and  inde- 
pendent from  possession  for  that  length  of 
time  of  the  inclusive  Jiurvey  which  cm- 
braced  within  its  limits  the  disputed  land.'' 
That  they  were  satisfied  the  tenant  and 
those  under  whom  he  claimed  had  actual 
possession  for  more  than  thirty  years  prior 
to  the  institution  of  the  suit  of  part  of  said 
inclusive  survey ;  and  if  that  was  suffi- 

424  cient,    they   were   satisfied  *the   jury 
found  an  improper  verdict ;  but  if  the 

law  required  the  tenant  to  prove  actual  oc- 
cupation and  improvement  of  the  land  in 
dispute,  without  reference  to  it  as  a  part 
of  the  inclusive  survey,  then  they  thought 
the  verdict  correct.  The  second  ground 
for  the  new  trial  was  that  if  the  instruc- 
tion was  not  misunderstood,  the  court  had 
misdirected    the    jur3'    as    to  the  law:  For 
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that  possession  under  the  inclusive  survey 
and  patent  of  any  part  of  the  land  included 
therein,  was  in  leg'al  contemplation,  pos- 
session of  the  twenty-three  acre  tract,  which 
was  the  tract  in  controversy,  although  no 
actual  occupation  or  possession  of  that 
tract  or  anjr  part  of  it  was  proved.  But  the 
court  overruled  the  motion ;  and  the  tenant 
excepted ;  embracing*  the  action  of  the  court 
upon  both  motions  in  his  exception :  And  he 
applied  to  this  court  for  a  supersedeas, 
which  was  allowed. 

Fultz,  for  the  appellant. 
H.  W.  Sheffey  and    Michie,    for   the   ap- 
pellees. 

LfKK,    J.      I   think   the   first   instruction 
given  to  the  jury  on  the  motion  of  the  de- 
mandants' counsel,  will  not   bear   the  .con- 
struction  placed  upon  it  by  the  counsel  for 
the  plaintiff  in  error  in  this  court.     He  sup- 
poses that  it  confined   the   tenant  to  proof 
of  adversary   possession    under   the    grant 
obtained    upon    his   inclusive   survey,    and 
deprived   him  of  the  right  of  going  behind 
that  patent,  and  for  the  purpose  of  making 
out  his  defence  under  the  statute  of  limita- 
tions, of  showing  possession  under  color  of 
title   anterior   to   its   emanation.     That  he 
had  the    right  to  do   so  will   not  be  denied. 
For  this  purpose  he  was  authorized  to  give 
in    evidence   the   entries   for   the   different 
tracts  embraced  in  the  inclusive  survey ;  the 
order  of  court  authorizing  the  survey,  and 
the  survey  made  in  pursuance  of  the  order; 
though  as  there   can  be  no  adversary 
425      possession     ^against     the    common- 
wealth,   he   could   not  go  behind  the 
senior   grant.       Shanks     v.     Lancaster,    5 
Gratt.    110.     But   there   is   nothing   in   the 
terms    or  in   the  effect   of  this  instruction, 
to    prevent  him  from   availing   himself   of 
all  this  evidence,  if  he  had  chosen  so  to  do. 
All  that  it  purports  to  do  is  to  declare   the 
effect  of  the  junior  patent  obtained  upon  the 
inclusive    survey,    as    the    foundation    for 
the  defence  of  adversary  possession   under 
the  statute  of  limitations;  and  it   informed 
the    jury   that   its  effect  was  just  the  same 
as  that  of  any  other  patent,  and  that  it  only 
operated  as  any  other  patent  would,  (if  the 
demandant  had  shown   title  under  an  older 
grant  in  himself,)  to  give  the  tenant  a  color 
of  title  under  which  he  might,   if  he  could, 
show  an  adversary  possession   sufficient   to 
bar  the  action    under   the  statute  of  limita- 
tions.    That  this  is    strictly  correct  cannot 
be  doubted.      A  grant  obtained  upon  an  in- 
clusive survey  under  the  statute,    possesses 
no    peculiar   or   distinctive    virtue  to    sup- 
port a  defense  under  the  statute   of   limita- 
tions,   not   pertaining   to  any  other   grant. 
For  this  purpose  any    grant   would   equally 
serve  by  affording   the   necessary   show   or 
color  of  title  to  which  the  adversary  posses- 
sion  might  be  referred.     Nor   is  there   the 
slightest    ground   for     supposing   that   the 
tenant    was  restricted   in   making   out   his 
case,  to  this  particular  patent.     He  was  at 
perfect  liberty  after  showing   it,  to   go   on 
and    show    any    other    instruments     under 
which  he  claimed  title,   whether   the  claim 


was  a  good  or  a  bad  title,  a  legal  or  an 
equitable  title,  (Shanks  v.  Lancaster,  ubi 
supra, )  and  make  out  his  possession  if  be 
could,  under  any  one  or  all  combined. 

But  in  truth  the  tenant  could  not  have 
been  prejudiced  if  he  had  been  restricted 
to  his  inclusive  patent  as  the  basis  of  the 
claim  of  title  under  which  he  held  posses- 
sion, because  that  patent  issued  in  1797, 
and  it  was  not  necessary,  in  order  to  com- 
plete the  bar  under  the  statute,  to  carrj 
back       the       adversary       possession 

426  *further  than  the  year  1799.     So   that 
if  he  could   make   out  the    necessary 

thirty  years'  adversary  possession  next  be- 
fore the  emanation  of  the  writ,  it  would 
have  fallen  under  the  date  of  this  patent, 
and  this  would  have  furnished  the  needful 
color  of  title  and  made  out  the  defense  as 
effectually  as  if  any  number  of  different 
claims  of  title  had  been  exhibited. 

The  instruction  to  the  jury  that  the   pos- 
session which  would  avail  the  tenant  under 
the  statute  of  limitations  must  be  an  actual 
and  continued  adversary  possession    of  the 
land    in  controversy',   or  some  part  thereof, 
is,  I  think,   strictly   correct,    nor  do  I  per- 
ceive how  there  can  be  any  objection  to  it. 
If  the  tenant  had  not  had  such   possession, 
he  could    not   maintain    this  defense.     The 
actual  adversary  possession  of  the  premises 
in  con  trovers  J'  is  the  very  essence   of  a  de- 
fense under  the  statute  of  limitations.     Its 
effect*  is  to  render  such  possession  conclu- 
sive in  behalf  of  either  demandant  or  ten- 
ant, without  reference  to  the  original  merits 
of    the  controversy,    and   even  against  the 
plainest  and  most  convincing  proof  of  l>et- 
ter  original  title.     To  say  that  a  party  sued 
for    land   in    his   possession    is    defending 
himself  under  the  statute  of  limitations,  is 
exactly   equivalent   to    saying    that   he   is 
seeking    to  defeat   the   action    by    proving 
actual  adversary    possession  of    the  subject 
in  controversy  in  himself   and   those  under 
whom    he  claims,  for  the   period  necessary 
to  complete  the  bar.     How   he   is   to   make 
out  this   possession,    whether   by   proof  of 
actual  settlement  and  occupancy,  or  of  such 
open,  notorious  and  habitual  acts  of  owner- 
ship importing  the  use   and   enjoyment  of 
the  property,  and   equivalent  to   actual  oc- 
cupancy, or  by  proof  of  such  actual  occupa- 
tion and  enjoyment   of   another  portion   of 
the    tract   claimed   by   him,    of  which    the 
disputed  premises  is  also  parcel,  is  a  totally 
different  question.     This  involves  other  and 
distinct     principles,     and     especially     the 
enquiry  in  what   sense   the   rule  that 

427  ^possession  of  part  is  possession  of  the 
whole,    is    to    be   understood,  and  of 

what  modifications  it  is  susceptible  in  its 
application.  To  this  precise  question,  as 
I  understand  the  bill  of  exceptions,  it  would 
seem  that  the  attention  of  the  court  was  not 
specifically  directed.  But  if  it  be  suscep- 
tible of  a  different  construction,  and  if  we 
are  to  understand  the  instruction  as  imply- 
ing that  the  occupancy  and  enjoyment  by 
the  tenant  of  a  portion  of  his  land  other 
than  the  parcel  in  controversy,  with  what- 
ever claim,  could  not  constitute  such  a  dis- 
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seizin  of  the  demandant  as  would  enable 
him  to  maintain  his  defense  under  the 
statnte  of  limitations,  I  should  still  think 
it  strictly  correct.  The  case  is  one  of  tifvo 
patents  conflicting^  in  part,  occasioning 
what  is  called  a  "lap"  or  "interlock.** 
The  elder  patentee  under  his  grant  acquires 
at  once  constructive  seizin  in  deed  of  all 
the  land  embraced  within  its  boundaries, 
althoug^h  he  has  taken  no  actual  possession 
of  any  part  thereof.  Clay  v.  White,  1  Munf. 
162;  Green  v.  Liter,  8  Cranch's  K.  229. 
The  jnnior  patentee  under  his  grant  ac- 
quires similar  constructive  seizin  in  deed  of 
all  the  land  embraced  by  his  boundaries, 
except  that  portion  within  the  interlock, 
the  seizin  of  which  had  already  vested  in 
the  senior  patentee.  Clark's  lessee  v. 
Courtney,  5  Peters*  R.  318,  354;  Langdon 
v.  Potter,  3  Mass.  R.  215. 

In  this  state  of  the  case,  if  the  junior 
patentee  settle  upon  that  portion  of  the 
land  within  the  interlock,  claiming  the 
whole  within  his  boundary,  he  therebj' 
oasts  the  senior  patentee  of  his  constructive 
seizin,  and  becomes  actually  possessed  to 
the  extent  of  his  grant.  Calk  v.  L/ynn's 
heirs,  1  A.  K.  Marsh.  R.  346;  West  v. 
Price's  heirs,  2  J.  J.  Marsh.  R.  380;  Fox  v. 
Hinton,  4  Bibb's  R.  559.  Here  possession 
of  part  is  possession  of  the  whole.  But  if 
his  settlement  be  outside  of  the  interlock, 
there  the  possession  of  part  is  to  be  con- 
strued in  reference  to  the  conflict  of 
428  boundaries,  *and  with  whatever  claim 
it  be  taken,  it  gives  him  possession 
of  that  part  of  the  land,  only,  lying  with- 
ont  the  interlock.  Of  that  within,  he  does 
not  thereby  acquire  the  possession.  The 
constmctive  possession  which  he  would 
have  gained  if  there  had  been  no  conflict, 
does  not  take  effect ;  and  there  is  nothing 
which  can  serve  to  overcome  the  construc- 
tive seizin  in*deed  of  the  elder  patentee, 
and  work  an  ouster.  To  effect  this,  there 
must  be  an  actual  invasion  of  the  boundary 
of  the  senior  patentee,  by  some  act  or  acts 
palpable  to  the  senses,  and  which  would 
serve  to  admonish  him  that  his  seizin  was 
molested.  He  is  of  course  presumed  to 
know  his  own  boundary,  and  if  that  be  in- 
vaded by  plain,  open,  visible  acts  of  pos- 
session on  the  part  of  the  other,  and  he 
submits  or  falls  to  assert  his  right,  an 
ouster  will  be  accomplished,  and  he  shall 
be  said  to  be  disseized.  But  if  the  acts  be 
not  of  the  character  above  indicated,  if 
they  amount  to  a  mere  adverse  claim,  how- 
ever connected  with  possession  of  another 
part  of  the  land,  they  will  not  have  that 
effect.  The  consequence  of  a  different  rule, 
as  justly  remarked  by  Judge  Baldwin  in 
Taylor  v.  Burnsides,  1  Gratt.  165,  196, 
would  be  that  a  man  might  be  disseized  of 
his  freehold  not  only  without  his  knowledge 
but  even  withoat  the  possibility  of  his 
knowing  it.  See  also  Buford  v.  Cox,  5  J. 
J.  Marsh.  R.  589. 

There  is  nothing  in  any  of  the  cases  cited 
by  the  counsel  for  the  plaintiff,  in  conflict 
with  the  opinion  above  expressed.  In  the 
cases  of  Green  v.  Liter,  8  Cranch's  R.  229; 


Clarke  v.  Courtney,  5  Peters*  R.  319;  Brad- 
street  V.  Huntington,  Ibid.  402;  Taylor  v. 
Burnsides,  1  Gratt.  165;  and  Overton  v. 
Davisson,  Ibid.  211,  the  possession  relied 
on  was  within  the  limits  of  the  opposing 
claim,  and  so  the  question  did  not  and  could 
not  arise.  In  the  case  of  Taylor  v.  Bum- 
sides,  however.  Judge  Baldwin,  in  the  able 
and  luminous  opinion  delivered  by  him, 
adverts  to  this  question,  and  expresses 

429  •views  with  which  the   opinion   here 
advanced   will  be  found  to  be  strictly 

coincident:  and  it  would  seem   to   be   fully 
supported    hy   numerous  cases.     Burns    v. 
Swift,  2Serg.  &  Rawle  436;  Napier's  lessee 
V.    Simpson,    1    Overton's   Tenn.     R.    443 
Voorhies    v.  Bridgford,  3  A.    K.  Marsh.  R 
27;  Trimble    v.     Smith,  4   Bibb's   R.    257 
Smith  V.  Mitchel,  1  A.  K.    Marsh.  R.    208 
Pogue    V.    McKee,   3  A.  K.  Marsh.  R.  128 
Bodley    v.  Logan's  heirs,    2  J.    J.    Marsh. 
R.  254;  Fox  v.  Hinton,  4  Bibb's  R.  559. 

It  is  objected  to  the  third  instruction, 
first,  that  it  is  abstract  in  its  character; 
secondl3',  that  it  is  not  law.  That  an  in- 
struction presents  merely  an  abstract  prop- 
osition, is  certainly  a  very  sufficient  reason 
why  a  court  may  refuse  to  give  it:  but  if 
given  and  it  state  the  law  correctly,  I  am 
not  aware  that  it  has  ever  been  held  a 
sufficient  cause  for  reversing  the  judgment. 
And  though  erroneous,  it  would,  as  it>eems, 
not  be  deemed  sufficient  to  reverse.  Hunter 
V.  Jones,  6  Rand.  541.  But  the  instruction 
was  not  of  this  character ;  for  there  was 
evidence  in  the  case  which  might  involve 
the  question  as  to  the  nature  of  the  acts 
which  would  amount  to  an  adversary  pos- 
session. And  whatever  doubts  may  formerly 
have  been  entertained  as  to  the  correctness 
of  the  doctrine  which  it  asserts,  it  must 
now  be  regarded  as  settled  in  Virginia  by 
the  cases  of  Taylor  v.  Burnsides,  1  Gratt. 
165,  and  Overton  v.  Davisson,  Ibid.  211. 
The  authority  of  these  cases  upon  the  points 
decided  by  the  court,  has  been,  I  believe, 
universally  acquiesced  in  by  the  profession, 
and  I  deem  it  unnecessary  to  do  more  than 
simply  to  refer  to  them :  They  will"  be  found 
fully  to  cover  the  instruction  in  all  its 
breadth ;  and  indeed  the  language  in  which 
it  is  expressed  would  seem  to  have  been 
adopted  from  the  judgment  of  the  court  in 
Overton  v.  Davisson.  If  it  be  said  that 
**the  acts  of  ownership"  effecting  a  change 
in  their  condition  which  shall  constitute  an 
adversary     possession    of    lands   un- 

430  cleared  and  *in  a  state  of  nature,  and 
the    character    and     extent    of    this 

change  are  not  defined  or  explained,  the 
answer  is  that  the  court  has  conformed  to 
the  ruling  of  this  court  in  the  case  before 
referred  to,  and  was  not  asked  to  give  such 
definition  or  explanation.  This  will  per- 
haps constitute  the  subject  of  consideration 
upon  some  future  occasion.  In  this  case  I 
do  not  deem  it  necessary  or  proper  to  do 
more  than  simply  to  allude  to  it. 

I  think  the  motion  for  a  new  trial  was 
properly  overruled.  The  contest  in  the 
case  turned  upon  the  statute  of  limitations : 
and  to  make  out  the  defense  it   was   neces- 
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sary  for  the  tenant  to  carry  back  the  pos- 
session of  those  under  whom  he  claimed  to 
July  1779.  There  was  no  proof  of  posses- 
sion of  any  part  of  the  lands  covered  by  the 
inclusive  patent  prior  to  the  year  1800;  nor 
was  there  proof  of  any  actual  possession  or 
entry  upon  the  disputed  portion  prior  to 
the  year  1812.  In  the  view  I  have  taken  of 
the  case,  there  was  no  disseizin  of  the  de- 
mandants' ancestor  prior  to  the  year  last 
named.  But  if  even  the  possession  of  part 
of  the  land  without  the  interlock  could  be 
reg'arded  as  importing"  adversary  possession 
of  the  portion  within,  and  thus  working  a 
disseizin,  still  the  evidence  fails  to  carry  it 
back  far  enough  to  complete  the  bar.  From 
the  possession  in  1800  no  inference  can 
legitimately  be  drawn  that  the  same  party 
had  had  possession  for  the  previous  year. 
Nor  do  the  circumstances  referred  to,  the 
making  the  inclusive  survey,  obtaining  the 
patent  thereon,  probable  notice  of  those 
proceedings  to  the  demandants'  ancestor, 
&c.,  &c.,  constitute  any  proof  of  such  pos- 
session as  is  necessary  to  work  a  disseizin. 
They  tend  to  make  out  rather  a  case  of  ad- 
verse claim  than  one  of  adversary  posses- 
sion ;  and  they  fall  within  the  influence  of 
the  rules  in  Taylor  v.  Burnsides  and  Over- 
ton V.  Davisson.  Nor  do  they  raise,  in 
connection  with  the  possession  in  1800,  any 
necessary  presumption  of  previous 
431  possession,  'because  they  are  all  en- 
tirely consistent  with  the  hypothesis 
that  the  possession  had  its  commencement 
in  the  year  first  spoken  of  by  the  witness. 
As  to  the  supposed  misunderstanding  of 
the  instructions  by  some  of  the  jury:  I  will 
remark  that  while  affidavits  of  jurors  will 
generally  be  received  in  support  of  their 
verdict,  they  will  not  readily  be  received 
to  invalidate  it.  The  cases  in  the  books 
upon  this  subject  are  numerous;  and  it  is 
true  in  the  multitude  of  decisions  there  will 
appear  to  be  some  contrariety ;  and  quite  a 
number  of  cases  are  to  be  found  in  which 
such  affidavits  have  been  received  for  the 
purpose  of  impeaching  verdicts,  and  new 
trials  have  been  sometimes  granted.  But 
the  leaning  of  the  courts  of  most  approved 
authority  is  against  the  practice  of  ground- 
ing such  motions  upon  them ;  and  a  disposi- 
tion has  been  manifested  greatly  to  restrict 
the  class  of  cases  in  which,  upon  such 
affidavits,  new  trials  will  be  allowed.  In 
the  case  of  Harnsberger  v.  Kinney,  6  Gratt. 
287,  Judge  Allen,  delivering  the  opinion  of 
the  court,  states  strongly  the  reasons 
founded  on  principles  of  public  policy  for 
discouraging  a  resort  to  evidence  of  this 
character.  It  was  a  case  in  which  a  new 
trial  was  asked  for  on  the  ground  that  the 
instruction  of  the  court  had  been  misunder- 
stood by  some  of  the  jury.  The  Circuit 
court  had  set  aside  the  verdict  and  granted 
the  new  trial;  and  this  court  reversed  the 
judgment  of  the  Circuit  court,  and  proceeded 
to  render  judgment  on  the  verdict.  I  should 
therefore  feel  very  reluctant  to  entertain 
a  motion  for  a  new  trial,  upon  the  ground 
that  some  of  the  jurors,  as  disclosed  by  their 
own  affidavits,  had    misunderstood   the   in- 


structions of  the  court  in  a  case  in  which 
the  court  before  which  the  trial  was  had, 
had  refused  to  set  aside  the  verdict  as  con- 
trary to  evidence,  and  in  which,  so  far  as 
this  court  could  see,  full  justice  had  been 
done. 

But  in  truth,    were  it    not  for  the 

432  statement  in  the  *bill  of  exceptions, 
that  the  judge  himself,  if  he  had  been 

a  juror,  would  hav«  carried  the  possession 
back  to  the  date  of  the  inclusive  survey,  and 
have  found  for  the  tenant,  I  should  have 
thought  there  was  no  ground  whatever  for 
imputing  any  such  mistake  or  misunder- 
standing of  the  instruction  as  is  supposed. 
From  the  terms  in  which  it  is  expresseid,  the 
Circuit  court  was  of  opinion  the  tenant 
must  show  actual  possession  of  part  at  least 
of  the  land  within  the  interlock,  as  contra- 
distinguished from  such  possession  as  he 
would  have  acquired  if  there  had  been  no 
conflict  of  boundaries,  by  taking  such  pos- 
session of  part  of  the  land  without,  and 
that  it  must  have  been  held  adversely  for 
thirt3'  years  prior  to  the  institution  of  the 
suit.  The  proof  is  clear  that  he  had  no  ac- 
tual possession  by  occupancy  or  enjoyment 
of  an3^  part  within  the  interlock  prior  to  the 
year  1812;  and  there  could  be  no  doubt, 
therefore,  if  such  a  possession  was  required 
to  be  proved,  that  he  had  failed  to  make  ont 
a  bar  under  the  statute.  Such  an  interpre- 
tation might  very  well,  I  think,  be  given 
to  the  instructions,  and  they  are  complained 
of  here  because  such  was  their  meaning; 
and  I  feel  some  little  difficulty  in  reconciling 
it  with  the  statement  above  referred  to. 
But  however  this  be,  the  instructions,  as 
understood  by  the  three  jurors  referred  to, 
in  my  view  propounded  the  law  in  substance 
correctly;  and  I  think  there  is  not  the 
slightest  ground  for  disturbing  the  verdict 
because  of  any  supposed  mistake  or  mis- 
apprehension as  to  what  was  really  the  law 
of  the  subject. 

There  remains  to  be  considered  but  one 
other  question,  and  that  is  as  to  the  effect 
of  the  imperfect  description  of  the  land  in 
the  count,  and  the  variance  between  it  and 
the  verdict  as  to  quantity  and  boundaries. 
And  on  my  first  examination,  I  felt  some 
difficulty  on  this  point.  Further  reflection, 
however,    has  served  to    remove    it. 

433  The  form  of  the  count  in  a  writ  *of 
ri^ht  under  the  act  of  1819,  as  pre- 
scribed m  the  act,  requires  the  boundaries 
of  the  land  to  be  stated.  The  count  filed 
attempts  to  set  them  out,  but  those  given 
do  not  make  a  diagram  that  will  close,  an 
open  line  or  lines  being  left  between  the 
end  of  the  course  S.  80  W.  52  poles,  and 
the  beginning  corner.  But  no  objection 
was  made  for  this  defect,  by  demurrer  or 
otherwise;  the  usual  plea  was  filed  and  the 
issue  joined  on  the  mere  right ;  and  the  jury 
have  found  a  verdict  precisely  describing 
the  tenement  demanded  by  its  exact  quan- 
tity and  specific  boundaries.  By  this  means 
the  defect  is  cured.  Turberville  v.  Long,  3 
Hen.  and  Munf.  309;  Lovell  v.  Arnold,  2 
Munf.  167;  Boiling  v.  Mayor  of  Petersburg. 
3  Rand.  563.     It  is  true  the  verdict  describes 
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the  land  as  bounded  by  seven  lines  while 
ia  the  count  the  number  of  lines  is  eight, 
and  no  one  of  the  lines  named  in  the  former 
coincides  with  anj  one  of  those  given  in 
the  latter;  and  the  quantity  of  land  found 
by  the  jury  is  twenty-three  acres,  one  rood 
and  twenty-six  poles,  while  that  demanded 
in  the  count  is  twenty  acres.  But  these 
thing's  are  only  matters  of  description  ;  and 
the  jury  having  found  the  tenement  de- 
scribed by  them  in  their  verdict,  to  be  the 
same  tenement  mentioned  in  the  count,  we 
have  to  suppose  that  the  description  given 
in  the  count  is  a  mistaken  one ;  and  that 
the  demandants  have  recovered  the  precise 
tenement  demanded  in  the  count,  though 
by  a  different  and  corrected  description. 

Upon  the  whole  case,   I  am  of  opinion  to 
affirm  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Lree,  J. 

Judgment  affirmed. 


434  *Findley's  Ex'ors  v.  Findley. 

Jaly  Term,  1854.  Lewlsburfir. 

1.  C4Mitracts— ConstruGtloii  of— Words  Hsviofl:  Ltgui 
S^gtUiiemnct.*— If  parties  in  makinfir  a  contract  use 
words  of  definite  leffal  sienlflcation,  they  must  be 
nnderstood  as  usinsr  such  words  in  their  definite 
le^al  sense. 

2.  Doww—AnttnuptM  Contract  —  Distributive  Shsro 
of  Wlfct— By  an  agreement  in  contemplation  of 
marriaffe.  the  intended  husband  bound  his  estate 
to  pay  to  the  intended  wife  certain  sums  of  money, 
if  she  survived  him;  which  were  to  be  in  bar  of 
and  in  full  compensation  for  her  dower.  Hsld: 
This  agreement  barred  her  of  her  dower  in  her 
linsband's  real  estate;  but  does  not  deprive  her  of 
her  distributable  share  of  his  personal  estate. 

3.  Distribatlve  Share  of  Wife-Provision  by  Will— 
Electloii— Effect.— The  husband  by  his  will  srave  to 
bis  wife  certain  personal  estate  absolutely,  and  a 
tract  of  land  for  life:  but  she  after  his  death 
renonnced  the  will  in  the  mode  prescribed  by  the 
statnte.  H£I«d:  She  is  not  entitled  to  take  under 
the  will  what  is  thereby  irlven  to  her:  But  the 
property  bequeathed  to  her  is  to  be  applied  to 
compensate  the  leg'atees  who  are  disappointed  by 
her  taking-  her  distributable  share  of  the  personal 
estate. 

•C«atracta— Coastmctlon  of— Words   Having  Legal 

SliffBlficnsKe.— For  the  proposition  that,  if  parties  in 
making  a  contract  use  words  of  definite  legal  sig- 
nilLcacion.  they  must  be  understood  as  using  such 
irords  In  their  definite  legal  8en.<ie.  the  principal  case 
is  cited  and  followed  in  Nye  v.  Lovltt,  02  Va.  714,  24 
Su  K.  Bep.  S46 ;  Hols  ton  Salt,  etc.,  Co.  v.  Campbell.  88 
Va.  aoe,  16  S.  E.  Rep.  274.  See.  in  accord,  Wallace  v. 
IfllDor,  86  Va.  560,  10  S.  E.  Rep.  428;  Moon  v.  Stone,  19 
Oratt.  190,  and  noU;  2  Min.  Inst  (4th  Ed.)  1066; 
Howyer  t.  Martin.  6  Rand.  526. 

+Dower.— The  principal  case  is  cited  in  the  follow- 
ing cases:  Dixon  v.  McCue.  14 Oratt  558,  and  noU; 
lO'elson  T.  Kownslar.  79  Va.  476, 479 ;  Hinkle  v.  Hinkle, 
94  W.  Va.  tM,  11  S.  E.  Bep.  997.  See  monographic 
M4>U  on  "Dower"  appended  to  Day  is  v.  Davis,  25 
Gralt  567. 


4.  Marriage  Settlemants— Payment  of— Case  at  Bar.-- 

The  widow  having  received  from  the  executors  two 
bonds  of  her  son  by  a  former  marriage  which  he 
had  executed  to  her  husband,  in  part  satisfaction 
of  the  amount  due  to  her  under  the  marriage 
agreement  and  having  given  to  them  a  receipt  for 
the  amount  it  is  a  valid  payment  to  her  to  that 
extent 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  Judge  Samuels. 

Baldwin  and  Stuart,   for  the  appellants. 
Michie  and  H.  W.  Sheffey,  for  the  appel- 
lee. 

SAMUELS,  J.  On  the  12th  of  November 
1841  Samuel  Findley  and  Elizabeth  S. 
Harnest  entered  into  an  agreement  of  that 
date,  in  writing  and  under  seal,  reciting 
in  effect  that  a  marriage  was  shortly  in- 
tended to  be  had  and  solemnized,  by  the 
permission  of  God,  between  the  parties; 
declaring,    amongst     other      things, 

435  *that  it  was  distinctly  understood  and 
agreed,  that  in  the  event  of  said  Sam- 
uel Findley  departing  this  life  first,  or 
before  the  said  Elizabeth,  that  said  Findley 
bound  his  heirs,  executors,  &c.,  to  pay  to  the 
said  Elizabeth  the  sum  of  ten  hundred  dol- 
lars: say  about  one-half  in  cash,  and  the 
other  half  in  property  at  a  fair  valuation 
price.  But  if  said  Findley  should  live  five 
years  or  more  after  the  date  of  their  mar- 
riage, or  the  said  Elizabeth  have  one  or 
more  children  to  said  Findley,  and  living  at 
the  death  of  said  Findley;  in  either  or  both 
of  these  last  events  happening,  then  Find- 
ley bound  his  heirs,  executors,  &c.,  to  pay 
said  Elizabeth  the  further  sum  of  ten  hun- 
dred dollars,  payable  as  before  stated,  within 
six  months  after  Findley's  decease,  in 
money,  say  about  one-half,  and  the  other 
half  in  household  and  other  property,  as  it 
might  suit  equally  for  his  estate  to  pay  out, 
and  her  to  receive ;  which  sum  or  sums  were 
to  be  considered  as  in  bar  of  and  in  full 
compensation  for  said  Elizabeth's  dower; 
and  that  said  parties  agreed  that  Findley 
would  only  have  the  right  to  exercise  au- 
thority over  the  rents  and  profits  of  said 
Elizabeth's  real  estate,  and  the  same  to 
use  so  long  as  they  both  lived.  This  agree- 
ment was  duly  recorded ;  and  immediately 
thereafter  the  marriage  was  consummated. 
Findley  having  lived  more  than  five  years 
after  the  marriage,  departed  this  life  May 
5th,  1847,  leaving  his  wife  to  survive. 

Findley  died  leaving  a  will,  which  had 
been  written  a  short  time  before  the  mar- 
riage, but  which  contains  no  reference  to 
that  event.  Three  several  codicils  are  an- 
nexed to  the  will,  all  written  after  the  mar- 
riage. One  of  these  codicils  gave  to  the 
appellee  the  personal  property  she  had 
brought  to  her  husband  at  the  marriage ; 
and  in  case  the  testator  and  his  wife  should 
die  before  Margaret  the  daughter  of  the 
wife,  then  this  daughter  was  to  have  and 
enjoy  the  property.  Another  of  the  codicils 
gave  to  the  appellee   a   portion    of   a 

436  tract    *of   land    which    testator    had 
purchased  of  J.  Bushong,  as  her  dower 
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rig"ht  for  and  during-  the  term  of  her  natural 
life.  The  will  and  the  codicils  annexed 
were  admitted  to  probat.  On  the  23d  of 
August  1849  Elizabeth  S.  Findley,  in  con- 
formity with  the  terms  of  the  statute,  by 
deed  under  her  hand  and  seal,  declared  that 
she  would  not  take  or  accept  the  provision 
made  for  her  by  the  will  of  Samuel  Find- 
ley,  or  any  part  thereof,  and  that  she  did 
thereby  renounce  all  benefit  she  might  claim 
under  said  will ;  and  that  she  elected  to  take 
such  portion  of  the  estate  of  Samuel  Find- 
ley,  in  virtue  of  her  right  as  widow  and 
relict,  as  the  law  of  the  land  allowed. 

The  appellee  Elizabeth  S.  Findley  ^there- 
after, by  bill  and  amended  bill,  convened 
the  executors  and  devisees  of  Samuel 
Findley  before  the  Circuit  court  of  Augusta 
county.  The  bill  alleged  the  facts  above 
stated,  and  some  others  not  material  to  be 
considered ;  and  the  prayer  of  the  appellee 
is,  that  she  may  have  a  decree  for  her  dis- 
tributive share  in  the  personal  estate  of  her 
late  husband ;  that  she  may  have  a  day  in 
court  to  elect  between  the  provisions  of  the 
jointure  settlement  and  her  dower  in  the 
real  estate  of  Samuel  Findley ;  and  for  gen- 
eral relief. 

The  answer  of  the  defendants  admitted  the 
marriage  and  other  allegations  of  the  bill, 
ao  far  as  they  were  founded  on  written  evi- 
dence. Thej'  question  the  right  of  com- 
plainant to  distribution  of  her  husband's 
personal  estate,  alleging  that  upon  the  true 
construction  of  the  marriage  contract 
standing  alone,  her  claim  to  distribution  is 
barred ;  or  if  this  be  not  so,  yet,  construing 
that  contract  by  the  light  of  surrounding 
circumstances,  as  shown  by  extrinsic  proof, 
they  insist  her  claim  is  barred. 

The  case  thus  presented  brings  before 
the  court  the  questions.  What  rights  com- 
plainant acquired  under  the  marriage  con- 
tract? What  rights  she  gave  up  by 
437  that  *contract?  What  rights  she  took 
under  the  will  of  her  husband?  To 
what  extent  her  rights  under  the  will  are 
affected  by  her  renunciation  of  its  provi- 
sions? 

It  was  properly  conceded  in  the  argument 
here  that  parties,  when  about  to  contract 
the  relation  of  husband  and  wife,  may,  by 
agreement,  vary  or  wholly  waive  the  rights 
of  property  which  would  otherwise  result 
from  the  marriage.  See  Faulkner  v.  Faulk- 
ner's ex'ors,  3  L/eigh  255;  Charles  v. 
Charles,  8  Gratt.  486;  1  Lom.  Dig.  423-4. 

By  the  terms  of  the  marriage  contract  in 
this  case,  the  appellee  was  to  have  one 
thousand  dollars  in  the  event  of  surviving 
her  husband;  and  the  like  sum  payable  six 
months  after  Findley's  death,  if  he  should 
live  five  years  or  more,  and  then  die  leav- 
ing the  appellee  surviving.  The  husband 
lived  more  than  five  years,  and  at  his  death 
left  the  appellee  surviving,  who  thus  became 
entitled  to  the  two  sums  of  one  thousand 
dollars  each,  payable  at  the  times  and  in 
the  mode  provided  in  the  agreement. 

The  question,  what  rights  the  appellee 
jfave  up  by  the  contract,  was  argued  with 
great    earnestness   by  the  counsel.     On  the 


part  of  the  appellants  it  was  insisted,  that 
she  had  given  up  not  only  her  rig-ht  of 
dower,  but  her  claim  to  a  distributive  share 
of  the  personal  estate.  On  the  part  of  the 
appellee  it  was  insisted,  that  the  right  of 
dower  onl3*  was  intercepted,  and  that  the 
claim  to  a  distributive  share  remained  un- 
touched. 

It  maybe  laid  down  as  a  rule  of  constnic- 
tion  established  beyond  question,  that  a 
written  contract  must  be  construed  by  the 
terms  used  therein  if  plain  and  intelligible; 
that  extrinsic  proof  is  not  admissible  for 
the  purpose  of  adding  to,  or  detracting 
from,  or  explaining,  or  in  anywise  varying 
the  plain  meaning  of  the  instrument  itself; 
that  extrinsic  proof  may  be  heard  only  for 
the  purpose  of  explaining  a  latent  ambi- 
guity or  of  applying  ambiguous  words 

438  to  their    proper   *8ubject    matter.    It 
may  be  further  laid  down   as  eqnallj 

well  settled,  that  if  parties  in  making  a 
contract,  use  words  of  definite  leg'al  sig'nifi- 
cation,  they  must  be  understood  as  using 
such  words  in  their  definite  legal  sense. 
For  these  positions  a  large  number  of 
authorities  were  cited  by  the  appellee's 
counsel ;  amongst  them  the  cases  of  Tabb 
V.  Archer,  3  Hen.  &  Munf.  399;  Gatewood 
V.  Burrus,  3  Call  194;  McMahon  v.  Span- 
gler,  4  Rand.  51 ;  Bowyer  v.  Martin  A  al.,  6 
Rand.  525;  Ball's  devisees  v.  Ball's  ex'ors, 
3  Munf.  279.  Wigram,  in  his  treatise  on 
the  construction  of  wills,  lays  down  cer- 
tain rules,  some  of  which  are  equally  appli- 
cable to  written  contracts.  The  second  of 
these  rules  is  in  these  words:  ''When  there 
is  nothing  in  the  context  of  a  will  from 
which  it  is  apparent  that  a  testator  Has  used 
the  words  in  which  he  has  expressed  him- 
self in  any  other  than  their  strict  and 
primary  sense,  and  when  his  words  so  inter- 
preted, are  sensible  with  reference  to  ex- 
trinsic circumstances,  it  is  an  inflexible 
rule  of  construction,  that  the  words  of  the 
will  shall  be  interpreted  in  their  strict  and 
primary  sense,  and  in  no  other,  althoog'h 
they  may  be  capable  of  some  popular  or 
secondary  interpretation ;  and  although  the 
most  conclusive  evidence  of  intention  to 
use  them  in  such  popular  or  secondary  sense 
be  tendered. 

Applying  these  rules  to  the  language  of 
the  contract,  '^  which  sum  or  sums  is  to  be 
considered  as  in  lieu  of  and  in  full  compen- 
sation for  the  said  Elizabeth's  dower,"  we 
must  hold  that  the  appellee's  right  of  dower 
only,  properly  so  called,  is  barred.  That 
word  means  an  entirely  different  thing  from 
distributive  share.  Dower  is  a  widow's 
life  estate  in  land ;  a  widow's  distributive 
share  is  a  third  part  of  the  slaves  for  life, 
and  of  the  other  personal  estate  absolutely. 
The  statutes  regulating  these  different  snb* 
jects,  call  them  by  different  names;  and 
prescribe  different  rules  and  incidents 

439  *about   them.     If    we    suppose    for  a 
moment,  that  the  parties   intended  to 

bar  the  right  of  dower  only,  what  mode  of 
expression  more  appropriate  for  the  purpose 
than  that  used  by  them? 
Again  :  If  we  suppose  that  they  intended 
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to  leave  her  rig^ht  in  the  personal  estate 
untouched,  the  readiest  mode  of  attaining 
their  purpose  w4s  to  say  nothing*  about  it 
in  the  contract.  I  am  of  opinion  the  appel- 
lee's claim  to  distribution  is  not  intercepted 
by  the  antenuptial  contract  between  her- 
self and  her  late  husband.  See  Stegall  v. 
Stegairs  adm*r,  2  Brock.  R.  256;  Ellmaker 
V.  Ellmaker,  4  Watts'  R.  89. 

The  question  next  in  order  is,  What  effect 
the  will  of  Samuel  Findley  had  upon  the 
rights  of  the  appellee  his  widow  to  distribu- 
tion of  the  personal  estate?  This  question 
has  occurred  in  many  cases  under  the  law 
as  it  stood  at  the  death  of  the  testator ;  and 
in  every  case  it  has  been  decided  that  un- 
less the  widow  renounce  the  provision  made 
for  her  by  the  will,  she  could  claim  noth- 
ing more  than  was  g-iven  by  it.  The  appel- 
lee having-  renounced  the  will,  is  entitled 
to  a  distributive  share  of  the  personal 
estate  of  her  husband ;  her  dower  in  the  real 
estate  is  barred  by  the  contract  entered  into 
before  the  marriage. 

The  appellee  cannot  assert  her  paramount 
claim  to  distribution  against  the  will,  and 
also  claim  the  provision,  or  any  part  of  it, 
made  for  her  by  the  will.  Having  made 
her  election  to  take  the  first,  she  must  give 
up  the  last  to  indemnify  the  parties  who  are 
disappointed  by  her  election.  Mitchells  v. 
Johnsons,  6  Leigh  461 ;  McReynolds  v. 
Counts  8l  als.,  9  Gratt.  242.  The  appellee 
should  account  for  the  value  of  her  interest 
under  the  will,  in  the  personal  estate 
brought  by  her  to  her  husband.  She  should 
also  give  up  her  life  estate  in  that  portion 
of  the  land  bought  of  Bushong  and  devised 
to  her  by  her  husband,  and  account  for  the 
rents  and  profits  thereof,  if  any,  re- 
440  ceived  by  her,  or  *lost  by  her  want 
of  diligence,  if  an3'  were  so  lost. 
This  property  and  its  profits  should  go  to 
indemnify  the  legatees  who  are  disappointed 
by  the  widow's  renunciation. 

An  error  appears  on  the  face  of  the  ac- 
coniit  taken  in  the  court  below  for  ascer- 
taining the  balance  to  be  distributed.  That 
balance  will  be  what  remains  after  paying 
debts  and  charges.  The  amount  yet  due 
the  appellee  on  the  marriage  contract  is  a 
debt  of  Findley's  estate,  and  should  be 
paid  before  the  balance  can  be  properly 
ascertained. 

Without  deciding  whether  the  appellee 
was  bound  as  security  for  her  son  William 
M.  Hamest,  in  the  bond  amounting  to  two 
hundred  and  fifty-three  dollars  and  fifty- 
eight  cents,  yet  as  she  voluntarily  paid  that 
bond  as  well  as  another  bond  given  by 
William  M.  Harnest  to  Samuel  Findley, 
amounting  to  fifty -eight  dollars  and  eighty- 
seven  cents,  these  sums  should  be  charged 
against  her  in  the  account  of  money  due  her 
under  the  marriage  contract.* 

The  other  judges  concurred  in  the  opin- 
ion of  Samuels,  J. 

Decree  reversed. 

*Jiot4bvthe  Seporter.— These  bonds  bad  been  exe- 
catedby  her  son  William  M.  Harnest  to  her  hasband. 


441        *M.  Blair  v.  Thonfipson  &  als. 

July  Term.  1864.  Lewlsburcr. 

I.  Dower— Asslgnmeiit—PartleA— Case  at  Bar.*— In  a 
bill  by  a  widow  for  dower  in  land  sold  In  the  life 
time  of  her  husband,  and  cominsr  to  the  present 
owner  throucrh  several  intermediate  conveyances, 
the  present  owner  is  the  only  necessary  party 
defendant 

a.  SmU  of  Land— Failure  of  Vendor  to  Retain  Llen-Bf- 
fect  upon  Dower  of  Purchaser's  Wife— Case  at  Bar.— 

W  bong'ht  land,  and  ffave  bond  with  S  as  secnrity 
for  the  purchase  money ;  and  about  eighteen 
months  after  he  executed  a  deed  of  trust  upon  the 
land  and  on  personal  property  as  a  further  secu- 
rity. Afterwards  he  took  the  oath  of  an  insolvent 
debtor,  and  his  equity  of  redemption  was  sold  to 
T  and  M,  to  whom  the  sheriff  conveyed  it.  T.  M 
and  S  then  conveyed  the  land  with  general  war- 
ranty to  J,  and  he,  T,  M  and  the  trustee  united  In 
a  conveyance  of  the  land  to  secure  the  purchase 
money.  In  a  bill  by  the  widow  of  W,  to  recorer 
her  dower,  she  sets  out  these  conveyances,  and 
makes  all  the  parties  to  them  defendants.  J  in 
his  answer  asks  that  if  she  is  entitled  to  dower, 
the  present  value  thereof  may  be  ascertained, 
and  that  there  may  be  a  decree  in  plaintiff's 
favor  for  that  amount  asrainst  his  vendors.  M  and 
S  insist  they  are  only  sureties  of  T.    Hkld  : 

I.  Sane— Same— Sanie.t—W  having  siven  bond 
and  security  for  the  purchase  money,  the 
vendor's  lien  was  not  retained  ;  and  his  widow 
is  entitled  to  dower  in  the  land. 

a.  Dower— When  Decree  for  Specific  Sum  In  Lieu  of, 
Valld.t— There  cannot  be  a  decree  for  a  specific 
sum  in  lieu  of  dower  without  the  assent  of  all 
the  parties  Interested. 

and  she  executed  the  first  as  his  security.  After  the 
death  of  her  husband  she  received  these  bonds  from 
the  executors  in  part  payment  of  the  amount  due 
under  the  marriage  acrreement;  and  srave  a  receipt 
for  the  amount 

*Dower  —  Asslffument  —  Parties.  —  in  Morgan  v. 
Blatchley,  88  W.  Va.  156.  10  S.  E.  Rep.  283,  it  is  said  : 
"In  Blair  v.  Thompson^  u  Gratt.  441,  the  court  of  ap- 
peals of  Virsinla  held  that  'In  a  bill  by  a  widow  for 
dower  in  land  sold  in  the  lifetime  of  her  husband, 
and  comiufir  to  the  present  owner  through  several 
intermediate  conveyances,  the  present  owner  Is  the 
only  necessary  party  defendant' ;  and  it  follows  that 
where  the  entire  tract  in  which  the  bill  prays  an 
asslfirnment  of  dower  is  owned  and  held  In  different 
surveys,  or  smaller  tract  by  different  parties,  they 
are  all  interested  in  said  assiflmment  of  dower,  and 
it  cannot  be  legally  and  properly  made  without 
maklnsr  them  parties  to  the  suit"  See  also.  Hunter 
V.  Hunter,  10  W.  Va.  854.  See  sec.  VII  of  mono- 
firraphic  note  on  "Dower"  appended  to  Davis  v. 
Davis,  25  Gratt  587. 

tSale  of  Land— Failure  of  Vendor  to  Retain  Llen- 
Bffect  upon  Dower  of  Purchaser's  Wife.— The  proposi- 
tion laid  down  in  the  principal  case  that,  when  the 
vendor  of  land  does  not  retain  a  lien  upon  the  land 
the  widow  of  his  vendee  is  entitled  to  dower  in  such 
land.  Is  approved  in  Hunter  v.  Hunten  10  W.  Va.  854. 
that  case  holding  that  the  converse  of  the  proposi- 
tion is  also  true. 

$Dower— When  Decree  for  Specific  Sum  In  Lieu  of. 
Vslld.— For  the  proposition  that  the  court  cannot 
decree  for  a  specific  sum  In  lieu  of  dower  without 
the  consent  of  all  the  parties  Interested,  the  princi- 
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a.  Chancery    Practice— Decree   between    Codefend- 

•Bt5.|— That  the  equities  between  the  defend- 
ants do  not  arise  out  of  the  pleadings  and  inxwfs 
between  the  plaintiffs  and  defendants,  and 
therefore  there  can  be  jm)  decree  between  them. 

This  was  a  sttit  iti  equity  in  the  Circuit 
court  of  Aug^usta  county  brought  by  Jane 
Thompson,  widow  of  William  Thompson, 
against  his  representatives,  the  administra- 
tor of  Thomas  R.  Blair,  Matthew  Blair, 
William  C.  Snapp  and  Jacob  Michael,  to 
recover  her  dower  in  a  tract  of  land  then 
owned  and  in  the  possession  of  Michael. 
The  facts  are  sufficiently  stated  in  the 
opinion  of  Judge  Allen. 

442  *Baldwin,    for    the   appellant   Mat- 

thew Blair. 

Hugh  W.  Shelf ey  and  Michie,  for  the  ap- 
pellee Jane  Thompson. 

Stuart,  for  the  appellee  Michael. 

ALIwEN,  P.  This  was  a  bill  filed  by  the 
appellee  Jane  Thompson,  widow  of  William 
Thompson,  to  have  her  dower  assigned  to 
her  in  a  tract  of  land  purchased  by,  and 
conveyed  to  her  husband  during  the  cover- 
ture. It  appears  that  William  Thompson 
purchased  the  land  from  Thomas  R.  Blair 
as  executor  of  Matthew  Blair,  and  received 
an  absolute  conveyance  therefor  on  the  2Sth 
of  December  1830.  The  consideration  ex- 
pressed in  the  deed  was  two  thousand  and 
seventy-five  dollars,  the  receipt  of  which 
was  acknowledged  on  the  face  of  the  deed. 
On  the  4th  of  June  1832,  William  Thompson 

pal  case  is  cited  and  followed  in  Wilson  y.  Branch, 
77  Va.  69 ;  Harrison  v.  Payne,  32  Oratt.  880,  391.  and 
note ;  Jarrell  v.  French.  48  W.  Va.  470,  27  S.  E.  Rep. 
208. 

In  Verlander  v.  Harvey,  86  W.  Va.  8T9, 15  S.  E.  Rep. 
M,  the  principal  case  is  cited  for  the  above  proposi- 
tion, but  the  second  headnote  of  that  case  Is  as  fol- 
lows :  Sections  10.  11,  and  12  of  chapter  66  of  onr 
Code,  on  dower.  Jointure,  and  curtesy,  construed, 
and  held,  that  where  the  husband  has  sold  realty  in 
his  lifetime,  which  was  subject  to  dower,  the  value 
of  the  widow's  dower  is  to  be  computed,  as  affainst 
the  alienee,  at  the  date  of  her  recovery,  if  in  kind, 
with  lawful  interest  from  her  suit ;  but  she  cannot 
Insist  that  her  dower  shall  be  asslfirned  in  specie  nor 
can  she  refuse  to  receive  the  equivalent  annuity,  or 
a  rross  sum  in  lieu  thereof,  the  option  in  this  matter 
beins*  lodsred  by  the  statute  exclusively  with  the 
alienee :  and  when,  under  section  12,  the  alienee 
elects  to  pay  an  annuity,  or  a  srross  sum  in  lieu 
thereof,  the  value  of  the  dower  is  computed  as  of 
the  time  of  the  alienation. 

See  further,  on  this  subject,  sec.  VII,  monog-raphic 
note  on  "Dower"  appended  to  Davis  v.  Davis,  25 
Gratt.  587. 

{Chancery  Practice— Decree  between  Codefendants. 

—On  this  subject,  see  the  principal  case  cited  in  the 
followlnfiT  ca.ses:  Steed  v.  Baker,  18  Gratt.  884  :  Ould 
v.  Myers,  23  Gratt.  406.  and  extensive/oo^no/<•.  where 
a  large  number  of  cases  are  collected  and  the  ques- 
tion discussed  :  Glenn  v.  Clark,  21  Gratt.  39.  and  note  : 
Hansford  v.  Coal  Co.,  22  W.  Va.  76 :  Ruffner  v. 
Hewitt.  14  W.  Va.  741 ;  McKay  v.  McKay.  33  W.  Va. 
734,  11  S.  E.  Rep.  217 ;  Watson  v.  Wlffsrinton.  28  W. 
Va.  667.    See  alHo.  monofirraphic  note  on  "Decrees." 


executed  a  deed  of  trust  on  the  land,  and  on 
a  quantity  of  personal  property,  to  secure 
the  payment  of  the  deferred  installments  of 
the  purchase  money,  for  the  payment  of 
which  he  had  executed  his  several  single 
bills,  with  William  C«  Snapp  as  securitj. 
payable  in  six  equal  annual  payments,  the 
first  falling  due  on  the  2Sth  of  December 
1832.  Thompson  thereafter  took  the  oath  of 
insolvency,  and  in  November  1832  conveyed 
his  equity  of  redemption  to  the  sheriff,  who 
made  a  return  that  he  had  sold  the  same  to 
Thomas  R.  and  Matthew  Blair,  to  whom  he 
conveyed  it  by  deed  dated  the  27th  of  June 
1834.  On  the  same  day  Thomas  R.  Blair, 
Matthew  Blair  and  William  C.  Snapp 
united  in  a  deed  conveying  the  land  to 
Jacob  Michael  with  covenants  of  general 
warranty,  for  the  consideration,  as  ex- 
pressed in  the  deed,  of  two  thousand  fonr 
hundred  dollars :  and  Michael  on  the  same 
day  executed  a  deed  of  trust  to  secure  the 
deferred  installments.  This  deed  was 
signed  by  both  the  Blairs,  by  Michael  and 
the  trustee,  and  with  the  other  deeds  of  the 

same  date,  duly  recorded. 
443  *The  bill  makes  the  representative* 

of  William  Thompson,  the  adminis- 
trator of  Thomas  R.  Blair,  Matthew  Blair, 
William  C.  Snapp  and  Jacob  Michael,  the 
purchaser  in  possession  of  the  land,  defend- 
ants, and  prays  that  her  dower  be  decreed 
to  her,  to  be  laid  off  by  metes  and  bounds; 
and  that  an  account  of  the  rents  and  profits 
be  ordered ;  and  for  general  relief. 

Jacob  Michael  in  his  answer,  admits  the 
execution  of  the  deed  of  trust  to  secure  the 
deferred  payments  on  the  land ;  avers  that 
the  deed  was  executed  in  pursuance  of  the 
original  understanding  between  the  parties 
and  William  C.  Snapp,  that  the  land  shoaki 
be  bound  for  the  deferred  payments;  and 
insists  that  the  vendor's  lien  for  the  unpaid 
purchase  money  was  not  released  or  dis- 
charged as  it  respected  the  purchaser  him- 
self or  his  widow  claiming  dower  in  the 
land  so  purchased  after  the  coverture.  Bot 
should  her  claim  to  dower  be  sustained,  he 
prayed  in  his  answer,  that  the  value  of  her 
dower  interest  should  be  ascertained  in 
money,  and  a  decree  be  rendered  in  her 
favor  directly  against  William  C.  Snapp, 
Matthew  Blair  and  the  representative  of 
Thomas  R.  Blair. 

It  is  said  by  Chancellor  Kent,  4  Kent's 
Com.  153,  **That  the  taking  the  note,  bond 
or  covenant  of  the  vendee  is  not  of  itself  in 
act  of  waiver  of  the  vendor's  lien  ;  for  such 
instruments  are  only  the  ordinary  evidence 
of  debt.  But  taking  a  note,  bill  or  bond, 
with  distinct  security,  or  taking  distinct 
security  exclusiv^y  by  itself,  either  in 
shape  of  real  or  personal  property,  from  the 
vendee,  or  taking  the  responsibility  of  i 
third  person,  is  evidence  that  the  seller  did 
not  repose  on  the  lien,  but  upon  independ- 
ent  security;  and  it  discharges  the  lieo. 
Gilman  v.  Brown,  1  Mason's  R.  212;  Cole 
V.  Scott,  2  Wash.  141 ;  Brown  v.  Gilman.  * 
Whart.  R.  290.  So  too  the  presumption  that 
the  vendor  intended  to  rely  on  the  implied 
equitable    lien,    is    repelled    by    the    vcn- 
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444,  446,  446,  447 


444  dor's  taking  a  mortgage  *on  the  prop- 
erty   subsequent     to     the     deed     of 

conveyance  to  the  vendee,  I/ittle  A  al.  v. 
Brown,  2  Iveigh  353.  In  such  case  the  ven- 
dee becomes  the  owner  without  qualification 
at  the  time  of  the  conveyance ;  he  becomes 
beneficially  seized  for  his  own  use ;  and  the 
wife's  title  to  dower  attaches,  and  cannot 
be  divested  by  the  subsequent  incumbrance, 
unless  she  concurs  therein. 

In  this  case  there  was  the  personal  secu- 
rity of  a  third  person  for  the  deferred  pay- 
ments, on  which  the  vendor  rested  from, 
the  25th  of  December  1830,  until  the  4th  of 
Jane  1832,  which  of  itself  shows  no  lien  was 
reserved;  and  the  deed  of  trust  upon  that 
and  other  property  would  have  superseded 
it.  The  purchaser  Michael  has  not  intro- 
duced any  evidence  to  sustain  the  affirma- 
tive allegation  of  his  answer,  that  the  deed 
of  trust  was  executed  in  pursuance  of  the 
original  understanding  of  the  parties  and 
William  C.  Snapp,  that  the  land  should  be 
bound  for  the  deferred  payments.  The 
court  properly  determined  by  the  interlocu- 
tory decree  of  November  the  1st,  1848,  that 
the  appellee  was  entitled  to  her  dower,  and 
that  commissioners  should  be  appointed  to 
allot  and  assign  the  same  to  her. 

The  decree  furthermore  directed  the  com- 
missioners to  report  what  sum  would  be  a 
fair  annual  rent  or  annuity  for  the  dower 
estate,  and  what  gross  sum  in  fee,  payable 
in  presenti,  would  be  a  fair  equivalent  for 
the  plaintiff's  dower  interest.  This  provi- 
sion of  the  interlocutory  decree  seems  to 
have  grown  out  of  a  prayer  in  the  answer 
of  the  defendant  Michael,  that  in  the  event 
of  the  claim  to  dower  being  sustained,  the 
value  thereof  should  be  ascertained  in 
money,  and  a  decree  be  rendered  directly 
against  his  vendors  in  favor  of  the  appellee. 
In  pursuance  of  this  order  the  commis- 
sioners laid  off  the  dower  by  metes <  and 
bounds,    and   ascertained    the   yearly 

445  rent;  and  a  report   was  *made   ascer- 
taining the  present    fee    simple   cash 

value  of  the  dower  estate :  And  a  final  de- 
cree was  rendered  in  favor  of  the  appellee 
for  the  arrears  of  rent,  and  the  cash  value 
of  the  dower  estate,  against  said  Michael. 
And  the  court  furthermore  proceeded  to 
give  Michael  a  decree  over  against  his 
vendors,  for  the  amount  so  decreed  against 
him;  and  being  satisfied  that  Snapp  and 
Matthew  Blair  were  only  sureties  of  Thomas 
K.  Blair  in  the  deed  and  warranty  to  Mi- 
chael, liberty  was  reserved  to  them,  in  the 
event  of  their  being  compelled  to  pay  the 
sum  decreed  in  favor  of  Michael,  to  appl3' 
for  a  decree  against  the  estate  of  Thomas 
R.  Blair ;  or  the  said  M.  Blair  was,  if  he  so 
elected,  to  be  permitted  to  make  a  certain 
oflfset  referred  to  in  the  decree. 

V'rom  this  decree  the  appellant  Matthew 
Blair  has  appealed.  The  suit  was  a  simple 
claim  for  dower  to  be  laid  off  and  assigned 
to  the  plaintiff  in  the  court  below,  in  lands 
«of  which  she  alleged  her  husband  was  ben- 
eficially seized  during  the  coverture,  and 
for  an  account  of  rents  and  profits.  The 
purchaser  in  possession,  Michael,    holding 


the  legal  title  by  deed  duly  recorded,  was 
the  only  necessary  defendant,  the  only  per- 
son against  whom  the  plaintiff  was  entitled 
to  a  decree.  She  had  no  privity  with  or 
claim  against  the  intermediate  parties 
through  whom  the  legal  title  may  have 
passed  from  her  husband  to  the  purchaser  in 
possession.  In  giving  the  history  of  her 
claim,  the  bill  set  out  the  various  aliena- 
tions and  made  the  vendors  of  Michael  de- 
fendants, but  asked  no  decree  against  them. 
It  was  for  Michael's  benefit  that  they  were 
made  defendants,  as  it  gave  them  notice 
of  a  claim  for  which  they  might  be  eventu- 
ally liable  on  the  warranty  in  their  deed, 
and  so  enabled  them  to  unite  with  him  in 
resisting  the  plaintiff's  claim;  but  there 
was  nothing  in  the  allegations  of  the  bill 
which  raised  any  question  as  between  the 
codefendants  themselves.  The  right  of  the 
appellee  Jane  Thompson  to  have  her  dower 
assigned  and  the  extent  of  it,  was  in 
446  nowise  ^dependent  on  the  transac- 
tions between  the  codefendants.  Yet 
the  litigation  and  delay  which  the  female 
appellee  has  been  compelled  to  encounter 
and  submit  to,  has  grown  out  of  and  been 
caused  by  matters  to  which  she  was  a 
stranger,  and  entirely  beside  the  issues 
raised  by  the  bill  and  pleadings.  The  ap- 
pellant Matthew  Blair  does  not  seriously 
controvert  her  right  to  have  her  dower  as- 
signed; but  files  an  elaborate  answer  to 
show  that  he  should  not  be  held  liable  on 
the  warranty  in  his  deed  to  Michael;  a 
matter  foreign  to  the  issue  presented  by  the 
bill,  and  with  which  the  female  appellee 
had  no  concern.  The  final  decree  not  only 
determines  this  question  as  between  Mi- 
chael and  his  vendors,  though  no  issue  had 
been  raised  between  ttiem,  but  proceeds  a 
step  further,  and  decides  that  as  between 
these  vendors,  one  was  principal  in  the 
joint  warranty  and  the  other  two  were 
sureties. 

But  little  is  to  be  found  in  the  English 
books  in  relation  to  proceedings  in  equity 
upon  the  subject  of  decrees  between  code- 
fendants. The  leading  case  on  the  subject 
is  the  case  of  Chamly  v.  Lord  Dunsany,  2 
Sch.  &  Lef.  689,  decided  in  the  house  of 
lords.  The  case,  according  to  Lord  Chan- 
cellor Erskine,  was  more  entangled  than  any 
other  he  ever  had  to  consider;  but  the  gen- 
eral doctrine  in  regard  to  such  decrees  was 
laid  down  by  Lord  Eldon  and  Lord  Redes- 
dale.  ** Wherever  (said  Lord  Eldon)  a  case 
is  made  out  between  defendants  by  evidence 
arising  from  pleadings  and  proofs  between 
plaintiffs  and  defendants,  a  court  of  equity 
is  entitled  to  make  a  decree  between  the 
defendants,  and  is  bound  to  do  so.  The 
defendant  chargeable  has  a  right  to  insist 
that  he  shall  not  be  liable  to  be  made  a  de- 
fendant in  another  suit  for  the  same  mat- 
ter which  ma3'  be  then  decided  between  him 
and  his  codefendant.  And  the  codefendant 
may  insist  that  he  shall  not  be  obliged  to 
institute  another  suit,  for  a  matter  which 
may  be  then  adjusted  between  the  defend- 
ants." Conry  v.  Caulfield,  2  Ball  & 
447      Beat.  255,  was  an  instance  of  a  *decree 


221 


II  GRATT. 


Virginia  Reports,  Annotatbd. 


448,  449,  460 


between  codefendants  upon  evidence  aris- 
ing' from  pleading's  and  proofs  between 
plainti£fs  and  defendants. 

The  case  of  Taliaferro  v.  Minor,  2  Call 
190,  presents  the  first  instance  in  which  the 
practice  was  adverted  to  in  this  court.  That 
was  a  suit  by  distributees  against  two  ad- 
ministrators for  an  account  and  distribu- 
tion. The  report  ascertained  a  balance  to  be 
due  by  one  administrator  to  the  estate  of  the 
other  administrator ;  and  a  decree  was  ren- 
dered for  such  balance  by  the  chancellor. 
But  upon  appeal  it  was  reversed,  because 
no  contest  appeared  between  the  adminis- 
trators, in  the  record,  nor  any  account  of 
their  separate  transactions,  except  in  the 
statement  of  the  accounts  by  the  commis- 
sioner. The  principle  of  the  case  is  that 
the  pleadings  raised  no  issue  between  the 
codefendants  as  to  the  state  of  accounts 
between  themselves. 

Roberts  v.  Jordans,  3  Munf.  488,  was  an 
injunction  to  a  judgment  obtained  by  the 
assignee  of  a  bond  against  the  obligor, 
upon  the  allegation  of  payments  to  the  obli- 
gee and  assignor.  This  court  directed  the 
injunction  to  be  made  perpetual  as  to  such 
sum  only  as  had  been  paid  to  the  assignor 
before  notice  of  the  assignment ;  but  gave 
the  plaintiff  a  decree  over  against  the  obligee 
and  assignor  for  any  sums  received  by  the 
latter  after  notice  of  the  assignment,  as 
soon  as  the  plaintiff  should  have  paid  the 
judgment.  This  was  not  a  decree  between 
codefendants,  but  in  favor  of  the  plaintiff 
against  one  of  the  defendants  for  money 
improperly  received  by  him  on  a  note  he 
had  assigned  to  a  third  person. 

The  case  of  Dade  v.  Madison,  5  Leigh  401, 
is  similar  in  principle  to  the  case  last  cited ; 
a  decree  over  in '  favor  of  the  plaintiff 
against  a  defendant  ultimately  liable  to  pay 
back  to  the  plaintiff  money  he  had  been 
compelled  to  pay  under  the  order  of  such 
defendant  in  favor  of  a  third  person. 
448  *Ruffners  v.  Barrett,  6  Munf.  207, 
is  to  the  same  effect ;  an  injunction  by 
the  obligor  to  a  judgment  in  favor  of  the  as- 
signee, upon  the  allegation  of  payment  to 
the  obligee  before  notice  of  the  assignment. 
Upon  proof  of  payment  after  notice  of  as- 
signment the  injunction  was  dissolved  as 
to  the  assignee ;  but  leave  was  given  to 
proceed  against  the  assignor. 

These  cases,  though  referred  to  sometimes 
as  instances  of  decrees  between  codefend- 
ants, are  in  fact  cases  in  which  decrees 
were  rendered  in  favor  of  the  plaintiff 
against  one  defendant  upon  a  proper  case 
made  against  him. 

Morris  v.  Terrell,  2  Rand.  6,  was  a  case 
of  a  decree  between  codefendants.  The 
principal  in  that  case  filed  a  bill  against 
his  agent  and  a  purchaser  of  land  from  the 
agent,  to  set  aside  a  sale  for  which  the 
agent  admitted  he  had  received  the  purchase 
money,  upon  the  ground  that  the  agent  had 
no  authorit3'  to  sell.  The  sale  was  set 
aside;  the  principal  restored  to  his  prop- 
erty; and  the  agent  decreed  to  repa3'  the 
purchase  money  received  from  the  pur- 
chaser.    In  that  case   the   authority  of  the 


agent  to  sell  constituted  the  gravamen  of 
the  bill.  His  liability  to  refund  to  the 
purchaser  resulted  from  the  establishment 
of  the  fact  that  he  had  sold  without  author- 
ity; and  the  question  was  directly  presented 
and  arose  from  the  allegations  of  the  bill 
and  the  proofs  to  sustain  them. 

The  case  of  Mundy  v.  Vawter,  3  Gratt. 
518,  agrees  in  principle  with  Morris  v. 
Terrell.  The  bill  of  Vawter  the  substituted 
trustee,  made  the  purchasers  of  the  land 
and  the  previous  trustees  and  others  who 
had  united  in  a  deed  to  Dillard,  defendants, 
alleging  that  the  sale  was  without  author- 
ity. The  court  so  held  as  to  one-fourth  of 
the  subject,  and  gave  the  plaintiff  a  decree 
therefor;  and  then  decreed  over  in  favor 
of  the  purchaser  against  his  g'rantors,  in 
the  order  of  their  liability,  upon  the 
ground   set   forth   in  the  decree,  that 

449  *the  claim  of  the  purchaser   to  relief 
upon   the   recovery   from  him,   arose 

out  of  the  decree  against  him  upon  the 
pleadings  and  proofs  between  the  plaintiff 
and  his  grantors.  There  as  in  the  former 
case,  the  authority  to  sell  constituted  the 
stress  of  the  case ;  and  upon  that  depended 
the  liability  to  refund.  Upon  that  question 
the  issue  was  fully  made  up  by  the  allega- 
tions of  the  bill  to  which  the  defendants 
ultimately  made  responsible  to  their  vendee 
and  codefendant,  had  an  opportunity  of 
responding  by  their  answers.  In  another 
branch  of  the  case  of  Mundy  v.  Vawter. 
the  court  refused  a  decree  in  favor  of  Nor- 
vell  against  his  codefendants,  because  the 
pleadings  did  not  make  a  proper  case  for 
such  decree. 

In  the  case  of  Templeman  v.  Fauntleroj. 
3  Rand.  434,  the  plaintiff  chari^ed  that 
Fauntleroy  an  absentee,  was  indebted  to 
him,  and  that  the  home  defendant  was  in- 
debted to  Fauntleroy;  and  being-  a  foreign 
attachment,  he  sought  satisfaction  of  his 
debt  out  of  the  debt  alleged  to  be  due  by 
the  home  defendant  to  the  absentee.  The 
fact  of  indebtedness  was  directly  alleged  in 
the  bill  and  established  by  the  report  of  the 
commissioner;  and  though  the  plaintiff 
took  his  decree  against  the  absentee  alone, 
and  waived  a  decree  against  the  home  de- 
fendant, it  could  make  no  difference  to  the 
latter  whether  he  should  be  decreed  to  pay 
to  the  plaintiff  or  to  his  codefendant  and 
creditor,  the  absentee.  A  payment  to  either 
would  have  discharged  his  debt.  The  exist- 
ence of  the  debt  being  alleg-ed,  the  case 
between  the  defendants  was  fully  made  out 
by  evidence  arising  from  the  pleadings  and 
proofs  between  the  plaintiff  and  defendants. 

In  Toole  v.  Stephen,  4  Leigh  581,  a  judg- 
ment in  favor  of  the  assignee  against  the 
maker  of  the  note  was  enjoined  on  the 
ground  of  usury.  It  was  insisted  in  this 
court,  upon  the  authority  of  Chamly  v.  Ld. 
Dunsany,  that  the  court  below  erred  in 

450  not   giving    the    *assi£^nee    a    decree 
against  the  assignor  a    codefendant 

when  the  judgment  of  the  assig^nee  was  en- 
joined ;  but  this  court  afifirmed  the  decree.* 
In  McNeil  v.  Baird,  6  Munf.  316,  the  plain- 
tiff sought  to  enjoin  the  endorsee  of  negoti- 
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able  notes  from  proceeding'  to  enforce  them, 
on  the  ground  of  the  failure  of  considera- 
tion and  fraudulent  concealment  by  the 
payee.  The  endorsee  claimed  to  be  an  en- 
dorsee for.  value  without  notice;  but  as 
against  the  payee  the  equity  in  the  bill  was 
fully  supported  by  the  testimony.  The 
court  held  that  as  both  maker  and  endorsee 
were  k>efore  the  court,  the  endorser  and 
payee  should  be  first  subjected  to  the  pay- 
ment of  the  notes;  he  being  the  principal 
debtor.  In  this  case  the  liability  of  the 
payee  arose  out  of  the  failure  of  the  consid- 
eration and  his  own  fraud ;  and  this  consti- 
tuted the  gravamen  of  the  charge  contained 
in  the  bill.  And  it  appearing  by  his  own 
answer,  according  to  the  report,  that  he 
had  endorsed  the  notes  for  value,  the  case 
as  between  himself  and  his  codefendant, 
was  fully  made  out  by  evidence  arising 
from  the  pleadings  and  proofs  between  the 
plaintiff  and  defendants ;  it  being  a  case  in 
which  the  plaintiff,  in  the  event  of  his 
being  compelled  to  pay  the  debt,  would  have 
been  entitled  to  a  decree  upon  the  plead- 
ings and  proofs  against  the  said  defendant ; 
and  in  fact  the  decree  contained  a  provision 
for   such  decree  in  favor  of  the    plaintiff. 

In  Allen  &  Krvine  v.  Morg^an's  adm'r  & 
als.,  8  Gratt.  60,  the  plaintiff,  a  judgment 
creditor  of  the  intestate,  filed  a  bill  against 
the  administrator  of  the  debtor  and  his 
official  sureties,  charg'ing  a  devastavit  by 
the  payment  of  debts  of  inferior  dignity. 
Some  of  the  sureties  in  their  answers  in- 
sisted that  the  devastavit  had  been  com- 
mitted by  the  fraudulent  application  of  the 
assets  by  the  administrator  to  the  payment 
of  a  debt  due  to  another  of  the  sureties ; 
and  as  the  administrator  was  insolvent,  they 
contended  that  this  surety  should  be  pri- 
marily liable,  or  that  the  other  sureties 
451  *8hould  have  a  decree  over  against 
him.  This  court  held  that  although 
the  plaintiff  was  entitled  to  a  decree  against 
all  the  defendants,  there  was  nothing  in 
the  allegations  of  the  bill  and  pleadings, 
which  raised  an  issue  between  the  code- 
fendants,  so  as  to  let  in  evidence  as  to 
their  liabilities  as  amongst  themselves;  and 
that  it  was  not  therefore  a  proper  case  for 
a  decree  between  them. 

The  case  of  Morris  v.  Terrell,  2  Rand.  6, 
and  Mundy  v.  Vawter,  3  Gratt.  518,  are  the 
only  cases  in  which  the  plaintiff  was  not 
entitled  to  a  decree  in  any  event  against 
the  defendant,  as  against  whom  a  decree 
was  made  in  favor  of  a  codefendant.  In 
Templeman  v.  Fauntleroy,  and  McNeil 
V.  Baird,  the  plaintiff  was  entitled  to  a 
decree  agfainst  the  defendant  charged  in 
favor  of  the  codefendant.  In  each  case  the 
liability  of  the  party  and  the  extent  of  it, 
arose  from  the  facts  which  entitled  the 
plaintiff  to  any  relief.  They  were,  there- 
fore, necessarily  charged  in  the  bill;  the 
defendant  had  an  opportunity  of  respond- 
ing' in  his  answer;  and  the  evidence  applied 
directly  to  the  issue  thus  made  up  by  the 
pleadingr^. 

Nothing  of  that  kind  appears  in  the 
present  case.     The  widow   was   entitled   to 


her  dower  in  the  lands  to  be  assigned  by 
metes  and  bounds,  and  to  an  account  of 
rents  and  profits.  The  court  had  no  author- 
ity to  decree  a  sum  in  gross  in  lieu  of  dower 
except  by  the  assent  of  all  parties  inter- 
ested. She  had  therefore  no  right  to  a  de- 
cree against  the  defendant  Matthew  Blair 
and  his  associates  who  conveyed  to  the  pur- 
chaser Michael.  And  her  right  to  a  decree 
against  him  as  the  owner  of  the  land  could 
not  be  affected  by  the  contracts  and  dealings 
between  him  and  his  vendors.  Whether 
they  were  legall3'  liable  upon  their  warranty 
and  the  extent  of  that  liability,  and  how 
far  that  legal  liability  might  be  affected 
by  the  matters  set  out  in  the  answer  of  Mat- 
thew Blair,  were  questions  not  arising  upon 
any  of  the  allegations  of  the  bill ;  and 
452  proof  *in  relation  thereto  could  not 
have  applied  to  any  issue  made  by 
the  pleadings. 

In  Hubbard  v.  Goodwin,  3  L/eigh,  492, 
522,  Tucker,  president,  observed,  **That 
the  practice  of  decreeing  between  codefend- 
ants  should  not  be  extended  further  than  it 
had  already  erone.  A  defendant  who  answers 
the  plaintiff's  bill  does  not  always  go  on  to 
state  his  own  case  as  between  him  and  his 
codefendant.  There  is  no  issue  made  up 
nor  any  provision  for  taking  their  testi- 
mony in  reference  to  the  peculiar  matters 
in  difference  between  them.  And  hence  in 
many  cases  the  contest  between  them  can- 
not come  fairly  before  the  court."  And  he 
further  remarked,  that  a  decree  between 
codefendants  was  proper  in  no  case  where 
the  plaintiff  was  not  entitled  to  a  decree 
against  both  or  either.  The  cases  of  Mor- 
ris V.  Terrell,  and  Mundy  v.  Vawter,  ubi 
supra,  were  cases  in  which  the  plaintiffs 
did  not  seek  decrees  against  the  defendant 
who  was  charged  in  favor  of  the  codefend- 
ant; but  they  were  different  in  all  their 
circumstances  from  the  case  under  consicl- 
eration. 

I  think  the  decree  here  between  the  code- 
fendants extends  the  practice  further  than 
any  of  the  cases  justify,  and  was  unwar- 
ranted under  the  pleadings  and  proofs  as 
applicable  to  them. 

I  also  think  the  court  erred  in  decreeing 
a  gross  sum  against  the  purchaser  in  lieu 
of  dower.  As  has  been  remarked,  such  a 
decree  could  be  authorized  only  by  the  as- 
sent of  all  the  parties  interested.  Herbert 
V.  Wren,  7  Cranch's  R.  370;  Wilson  v. 
Davisson,  2  Rob.  R.  384.  The  appellee 
Jane  Thompson  did  not  pray  for  such  a 
decree  in  her  bill.  The  defendant  Michael 
asked  that  it  should  be  ascertained  in 
money,  and  a  decree  over  be  rendered  in  her 
favor  against  his  vendors.  It  was  ascer- 
tained in  money,  and  a  decree  was  rendered 
against  him  for  the  amount  in  her  favor ; 
and  there  was  a  decree  over  in  his  favor 
against  the  appellant.  From  this  decree 
neither  the  widow  nor  Michael 
453  *have  appealed ;  and  if  they  were  the 
only  parties,  their  assent  to  the  con- 
version into  a  gross  sum  might  be  pre- 
sumed. Michael  no  doubt  acquiesced 
because    it     was     substantially     a     decree 
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against  his  warrantor  for  the  amount  of  the 
widow's  claim.  But  as  the  appellants  never 
assented  to  such  a  conversion  of  her  claim 
into  a  gross  sum,  the  decree  would  not  bind 
them  or  furnish  the  measure  of  their  lia- 
bility in  an  action  upon  the  warranty.  I 
think  therefore  a  reversal  of  the  decree  as 
to  thein  draws  with  it  a  reversal  of  the 
entire  decree,  so  as  to  leave  the  purchaser 
at  liberty  to  proceed  against  his  vendors 
upon  their  warranty  for  such  damages  as 
he  may  show  himself  entitled  to.  I  think 
the  decree  should  be  reversed  with  costs 
against  the  appellee  Michael ;  ^and  the  cause 
remanded  with  instructions  to  enter  a 
decree  in  favor  of  the  appellant  Jane 
Thompson,  for  her  dower  as  laid  off  and  as- 
signed to  her  by  the  commissioners  under 
the  interlocutory  decree  of  the  1st  of  Nov- 
ember 1848 ;  to  whose  report  there  has  been 
no  exception ;  and  also  for  the  arrearage  of 
rent  ascertained  by  the  report  of  the  com- 
missioner to  which  there  has  been  no  excep- 
tion ;  and  for  a  decree  for  an  account  of 
rents  and  profits  accrued  since  the  1st  of 
June  1849,  up  to  the  period  of  entering  the 
decree  aforesaid. 

MONCURE,  J-»  concurred  in  the  opinion 
of  Judge  Allen  as  to  the  dower.  He  doubted 
whether  it  was  a  proper  case  for  a  decree 
between  codefendants ;  but  under  the  cir- 
cumstances of  the  case  he  thought  it  was 
too  late  to  object  to  it,  and  that  the  decree 
should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  P. 

Decree  reversed. 


^54 


^Steele  v.  Levisay  &  als. 
July  Term.    1854.  Lewisburfir. 


Wlllft- Property  to  Wife  to  Distribute  tmong  Chil- 
dren—Case et  Bar.— Testator  says.  "Havinfir  Implicit 
confidence  in  my  beloved  wife  F.  and  knowinsr 
tbat  sbe  will  distribute  to  each  of  my  children  in 
as  full  and  fair  a  manner  as  I  could.  I  hereby 
invest  my  said  beloved  wife  F  with  the  risrht  and 
title  of  all  my  property,  both  real  and  personal, 
to  dispose  of  to  each  of  my  children  in  any  way 
she  may  think  proper  and  rlfirht.*'  By  a  subse- 
quent clause  of  the  will  it  was  provided  that  if  F 
died  without  makingr  a  will,  the  children  should 
have   an  equal   distribution  of*  testator's  estate. 

HBL.D  : 

I,  5«me—5«me— Discretion  of  Wife.* -That  F  has 
an  unlimited  discretion  as  to  the  time  and 
manner  of  distributing^  the  property  amonsr 
the  testator's  children.  She  may  distribute  it, 
or  any  part  of  it,  in  her  life  time  or  at  her 
death,  by  any  instrument  adapted  to  pass  prop- 

«W|ll8-Property  to  Wife  to  Distribute  among 
Children- Discretion  of  Wife.  L^pon  this  subject,  see 
the  principal  ca.se  cited  in  the  foUowinsr  cases: 
Thrasher  v.  Ballard,  35  W.  Va.  529.  14  S.  E.  Rep.  233  ; 
Whelan  v.  RelUy.  3  W.  Va.  611 :  Morgan  v.  BMsher,  82 
Va.  420 ;  McCamant  v.  Nuckolls,  85  Va.  340.  12  S.  E. 
Rep.  160.  See  aihio,  foot-note  to  Cochran  v.  Paris,  11 
GratL  348 :  Shearman  v.  Hicks,  14  Gratt.  96. 


erty  of  the  kind  which  she  distributes  ;  and  sbe 
may  distribute  to  either  child  such  kind  <rf 
property  as  she  may  choose  to  gire  to  bim  or 
her. 
a.  5«aie— Same— Power  to  Sell  Property.— That  F 
may  sell  and  convey  the  whole  or  any  part  of 
the  property,  and  distribute  the  proceeds  of 
sale. 

3.  Same—Same— Same— Liability  of  Pnrrhaei  r  for 
Application  of  Purchase  Money.— That  F  havinf 
a  discretion  as  to  the  time  and  manner  of  distri- 
bution, a  purchaser  of  land  from  her  is  not 
bound  to  see  to  the  application  of  the  purchase 
money. 

4.  5ame— Same— Share  of  Bach  Child— QMerB.—if 
each  child  is  entitled  to  have  ultimately  aa 
equal  share  of  the  estate. 

At  the  June  term  of  the  County  court  of 
Augusta  in  1835,  the  will  of  Samuel  Steele, 
junior,  was  admitted  to  probat,  and  Frances 
Steele  his  widow,  who  was  named  ezecn- 
trix  therein,  qualified  as  such.  The  second, 
third  and  fourth  clauses  of  the  will  are  as 
follows : 

'*2d.  Having  implicit  confidence  in  mj 
beloved  wife  Frances  Steele,  and  knowing 
that  she  will  distribute  to  each  of  my  chil- 
dren in  as  full  and  fair  a  manner  as  I 
could,  I  hereby  invest  my  said  beloved  wife 
Frances  with  the  right  and  title  of  all  my 
property,  both  real  and  peraonal,  to 
455  dispose  of  to  each  of  *my  children,  in 
any  way  she  may  think  proper  and 
right. 

'*3d.  If  my  wife  Frances  should  depart 
this  life  without  making  and  publishing 
her  last  will  and  testament,  then  my  son 
James  Henry  shall  account  to  my  estate  for 
the  sum  of  one  thousand  dollars*  which 
has  been  expended  upon  his  education,  Ac, 
over  and  above  any  other  children. 

^*4th.  If  my  said  wife  Frances  should 
depart  this  life  without  making  her  will 
as  aforesaid,  it  is  my  desire  that  all  my 
young  children  shall  have  a  good  Knglish 
education,  and  that  each  one  shall  hav« 
an  equal  distribution  of  of  my  estate,  except 
my  son  James  Henry,  who  shall  account  as 
aforesaid  out  of  his  share." 

The  testator  left  six  children.  In  1841 
Mrs.  Steele  entered  into  a  contract  in  writ- 
ing with  Jesse  J.  Ircvisay,  by  w^hich  she 
contracted  to  sell  to  him  a  tract  of  land 
in  the  county  of  Greenbrier,  a  part  of  Samnel 
Steele's  estate;  and  she  bound  herself  to 
convey  the  same  to  him  with  general  war- 
ranty upon  the  payment  of  the  purchase 
money.  Levisay  paid  all  but  the  last  install- 
ment of  the  purchase  money ;  and  a  ques- 
tion being  started  as  to  the  power  of  Mrs. 
Steele  to  sell  and  to  make  a  good  title,  he 
filed  his  bill  in  the  Circuit  court  of  An- 
gusta  county,  in  which  he  stated  the  will 
of  Samuel  Steele,  the  sale  to  himself  by 
Mrs.  Steele,  and  his  payment  of  nearly  all 
the  purchase  money.  That  the  money 
he  had  paid  had  been  divided  among  all  the 
children  but  John  H.  Steele;  and  that 
he  was  therefore  unwilling  to  unite  with  the 
other  heirs  and  the  executrix  in  making^ 
a  sufficient  deed  to  the  plaintiff :     And  tbat 
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the  other  heirs  were  only  willing  to  con- 
vey with  special  warranty.  And  making 
Mrs.  Steele  and  the  children  of<  Samuel 
Steele  defendants,  he  called  upon  her  to 
state  by  what  title  she  held  the  land,  and 
trhat  interest  she  claimed  in  it ;  what  dis- 
position she  had  made  of  the  pur- 
456  chase  money  *paid  to  her;  and  how 
she  had  disposed  of  the  rest  of  the  es- 
tate of  her  husband.  And  he  prayed  that 
the  court  would  ascertain  and  settle  the 
rights  of  the  parties  in  the  land  purchased 
by  him»  and  decree  to  him  a. good  and  suffi- 
cient title  according  to  the  contract;  and 
for  general  relief. 

Mrs.  Steele  answered,  admitting  the  con- 
tract, and  that  the  plaintiff  had  paid 
nearly  all  the  purchase  money.  She  in- 
sisted that  she  had  a  perfect  right  to  sell 
and  convey  the  land;  and  she  says  that 
she  had  always  been  ready  to  make  the  con- 
veyance so  soon  as  the  plaintiff  paid  the 
balance  of  the  purchase  money.  She  ad- 
mitted that  the  will  of  her  late  husband 
did  not  constitute  her  the  absolute  owner 
of  the  whole  estate;  but  she  insisted  that 
it  conferred  upon  her  the  legal  control 
and  title,  subject  to  a  fair  distri^bution 
among  her  children ;  a  trust  for  which  she 
was  responsible  to  her  children,  but  to  no 
other  person.  She  therefore  declined  to 
account  to  the  plaintiff  for  the  manner  in 
which  she  had  disposed  of  the  purchase 
money  received  of  him,  or  the  application 
she  intended  to  make  of  that  yet  to  be 
paid,  further  than  to  say  that  in  what  she 
believed  to  have  been  the  sound  exercise 
of  the  discretion  vested  in  her  by  the  will, 
she  had  thought  it  proper  to  sell  the  land 
purchased  by  the  plaintiff,  and  to  use  the 
proceeds  in  the  advancement  of  her  chil- 
dren in  a  full  and  fair  manner,  such  as  she 
believed  to  have  been  contemplated  by  her 
husband,  and  to  be  just  and  expedient  under 
the  circumstances  of  the  family. 

John  H.  Steele  and  two  others  of  the 
children  answered,  insisting  upon  an  equal 
distribution  of  the  estate ;  but  not  object- 
ing to  the  sale,  if  the  purchase  money 
was  thus  distributed. 

The  cause  came  on  to  be  heard  in  No- 
vember 1851,  when  the  court  held  that  Fran- 
ces Steele  took  under  the  will  of  her 
husband  a  life  estate  for  her  own  use 
457  ♦in  the  estate,  with  a  power  of  distrib- 
uting it  equally  by  will  at  her 
death  among  the  children  of  the  testator: 
that  her  power  of  sale  was  confined  to  the 
personal  estate ;  and  was  only  such  as  she 
might  lawfully  exercise  as  executrix: 
That  as  devisee  she  had  a  power  of  dis- 
trlbation  or  appointment  only  among  cer- 
tain persons,  the  children  of  the  testator, 
but  not  of  sale  to  strangers;  and  that  if 
she  could  not  conveniently  distribute  or 
appoint  without  selling,  she  must  apply  to 
a  court  of  equity  for  power  to  sell.  And 
even  if  she  had  the  power  of  sale,  the  pur- 
chaser was  bound  to  look  to  the  applica- 
tion of  the  purchase  money. 

And  the  sale  not  being  objected  to  by  any 
of   the    children   of  the  testator,  if  the  pro- 


ceeds were  to  be  distributed  equally,  and 
the  court  seeing  no  ok>jection  to  it,  the 
sale  was  confirmed,  and  Frances  Steele 
was  decreed  to  convey  the  land  to  the  plain- 
tiff with  general  warranty;  and  that  the 
other  defendants  should  release  in  writing 
endorsed  on  her  deed  all  their  claim  in  and 
to  the  land  so  conveyed.  That  upon  the 
filing  said  deed  among  the  papers  duly 
authenticated  for  record,  the  plaintiff  should 
pay  to  Frances  Steele  the  balance  of  the 
purchase  money,  after  deducting  his  costs 
in  this  cause ;  and  that  she  should  distrib- 
ute the  proceeds  of  said  sale  equally 
among  all  the  children  of  her  testator,  so 
as  to  place  each  child  on  an  equal  footing 
with  the  rest.  From  this  decree  Mrs. 
Steele  applied  "for  and  obtained  an  appeal 
to  this  court. 

Baldwin,  for  the  appellant,  insisted : 

1.  That  by  the  second  clause  of  the  will 
of  Samuel  Steele,  Mrs.  Steele  was  placed 
in  loco  parentis  to  his  children ;  and  that 
she  had  full  power  and  authority  to  sell 
and  convey  the  property  and  distribute 
the  proceeds  of  sale  among  the  children, 
when    and    in    such    proportions    as     she 

deemed  just  and  reasonable  under 
458      *the  circumstances.     He  cited  on  this 

question  Kenworthy  v.  Bate,  6  Ves. 
R.  793;  Long  v.  Long,  5  Id.  445;  Bullock 
V.  Fladgate,  1  Ves.  &  Bea.  471 ;  1  Sugd. 
on  Powers  508—510;  2  Lomax  Dig.  169, 
170;  4  Kent's   Com.    345. 

2.  That  there  being  in  this  case  a  dis- 
cretion in  the  trustee  as  to  the  appli- 
cation of  the  purchase  money,  the  purchaser 
was  not  bound  to  see  to  its  application. 
2  Story's  Equ.  Jur.  2  1134;  1  Lomax  Dig. 
245. 

3.  That  the  will  does  not  require  an 
equal  distribution  among  the  children  by 
Mrs.  Steele :  And  that  the  fact  of  con- 
ferring the  power  to  distribute  implies  the 
power  to  appoint  unequally.  At  law  the 
giving  a  penny  is  sufficient ;  but  it  is  held 
in  equity  that  the  appointment  must  not 
be  illusory.  2  Lomax  Dig.  170-172;  1 
Sugd.  on  Powers  568;  Maddison  v.  Andrew, 
1  Ves.  sen.  57;  Kemp.  v.  Kemp,  5  Ves. 
R.  855. 

H.  W.  Sheffey  and  Michie,  for  the  ap- 
pellees, insisted: 

1.  That  Mrs.  Steele  had  no  power  to  sell 
the  estate;  but  that  her  power  was  con- 
fined to  a  disposition  by  will.  That  it 
was  certain  the  will  gave  no  express  power 
to  sell;  and  there  was  nothing  in  the  will 
from  which  such  a  power  might  be  in- 
ferred; but  on  the  contrary,  the  third  and 
fourth  clauses  showed  that  the  testator  con- 
templated the  disposition  of  the  prop- 
erty by  her  will.  They  cite  Carrington  v. 
Belt,  6Munf.  374;  Knight  v.  Yarbrough, 
Gilm.  27. 

2.  That  equality  of  benefit  to  the  chil- 
dren was  plainly  intended.  The  testator, 
by  the  provisions  of  the  third  and  fourth 
clauses,  showed  what  he  considered  a  full 
and   fair  disposition  of  his  property^ :     And 
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the  phrase  **in  any  way  she  may  think 
proper,"  referred  to  the  mode  in  which  the 
property  was  to  be  distributed,  and  not  to 
the  proportion  which  was  to  be  g^iven. 
They  cited  Harrison  v.  Harrison,  2  Gratt. 
1;    Briggs   v.    Penny,    8   Eng.    Law 

459  &  Equ.    R.    231 ;  2  *White  &  Tudor's 
Cases   in   Equ.  part  2,    p.  349-352,  72 

Law  Libr. 

3.  That  there  being  no  discretion  vested 
in  Mrs.  Steele,  but  she  being  bound  to 
distribute  the  estate  equally  among  the 
children,  the  purchaser  was  bound  to  see  to 
the  application  of  the  purchase  money. 
3  Sugd.  on  Vend.  96-112. 

DANIELi  J.  The  main  questions  to  be 
considered  are :  First,  whether  the  will  of 
the  testator  confers  upon  his  wife  Frances 
the  power  to  sell  the  real  estate?  And  if 
so,  secondly,  whether  the  purchaser  is 
bound  to  see  to  the  application  of  the  pur- 
chase mone3'? 

The  second  clause  of  the  will,  taken 
apart  from  the  other  provisions,  seems  to 
me  to  indicate  a  design  on  the  part  of  the 
testator,  to  leave  his  wife,  after  his  death, 
clothed  with  all  the  control  over  his  estate 
which  he  had  himself  enjoyed  in  his  life 
time,  subject  only  to  the  restriction  that  his 
children,  as  a  class,  should  become  ulti- 
mately the  beneficiaries  of  the  whole,  and 
that  each  of  his  children  should  receive  a 
portion  of  the  estate. 

The  expressions  of  confidence  in  respect  to 
his  wife's  distribution  and  disposition  of 
the  estate,  whilst  they  raise  a  trust  in 
favor  of  the  children,  impose  no  limita- 
tion on  the  discretion  of  the  donee  of  the 
power,  as  to  the  time  or*  mode  of  execut- 
ing it.  Under  this  clause,  the  appoint- 
ment might  be  made  b3'  Mrs.  Steele,  in  her 
life  time,  by  the  performance  of  any  act  or 
the  execution  of  any  instrument  by  her, 
which  would  be  sufficient  to  pass  property 
of  the  like  kind  belonging  to  her  abso- 
lutely ;  or  she  might  defer  the  appointment 
till  her  death,  and  make  it  by  last  will  and 
testament.  I  think  it  equally  clear  that 
she  is  left  free  to  select  the  species  of  prop- 
erty belonging  to  the  estate,  to  be  ap- 
pointed to  the   several   children ;  that 

460  she   might   give   *land  to  one,  slaves 
to   another,    and  money  or  bonds  to  a 

third.  The  power  to  sell  the  estate,  or  any 
portion  of  it,  is  not  given  expressly,  but 
is,  I  think,  fairly  to  be  inferred  from  the 
obvious  scheme  of  the  testator  and  the 
broad  terms  used  in  relation  to  the  distri- 
bution and  disposition  of  the  property. 
A  power  to  convert  land  into  money  or 
money  into  land  or  other  species  of  prop- 
erty, and  thus  to  shape  and  adapt  the 
intended  bounties  to  the  wants  and  conven- 
iences of  the  several  beneficiaries,  falls 
so  manifestly  within  the  scope  of  the  broad 
and  parental  control  with  which  it  was  the 
design  of  the  testator  to  leave  his  wife  in- 
vested after  his  death,  that  it  seems  to  me, 
to  deny  it,  would  be  to  run  counter  to 
the   rule   which  makes  the  intention  of  the 


testator  the  main  guide  in  the  construction 
of  his  will. 

The  courts  have  been  liberal  not  only  in 
sustaining  a  substantial  execution  of  the 
power  in  cases  where  the  appointment  has 
been  perfected,  but  also  in  inferring  the 
power  to  sell  when  essential  to  the  full  execu- 
tion of  the  trust,  in  cases  where  efforts  have 
been  made  to  arrest  the  donee  of  the  power 
in  the  course  of  his  proceeding  to  execute  it. 
Thus  in  the  case  of  Roberts  v.  Dixall,  2 
E^u.  Cas.  Abr.  668,  where  a  father  had  a 
power  to  appoint  and  divide  an  estate  among 
his  children  in  such  proportions  as  he 
should  think  proper,  and  bequeathed  a  leg- 
acy of  three  thousand  pounds  to  one  of  them 
as  a  charge  upon  the  estate.  Lord  Hardwicke 
held  that  the  power  was  in  substance  well 
executed.  *'It  is  true  (he  said)  the  direct 
terms  of  the  power  are  not  pursued,  but 
the  intent  and  design  of  it  are.  It  is  ad- 
mitted that  the  father  might  have  appointed 
part  of  the  estate  to  be  sold  and  the  money 
raised  by  such  sale;  and  what  is  done  is 
exactly  the  same  thing;  this  court  may  or- 
der  a  sale." 

So  in  Long  v.  Long,  Ves.  R.  445,  where  a 
father  was  clothed  with  a  power  to 
461  charge  an  estate  with  the  ^payment 
of  such  sum  or  sums  of  money  for  the 
benefit  of  such  child  or  children,  payable 
in  such  proportions  and  at  such  time  or 
times  as  he  should  by  deed  or  by  will  di- 
rect, limit  and  appoint,  the  power  was  held 
well  executed  by  a  will  directing  a  sale  and 
appointing  the  money. 

And  again,  in  the  case  of  Ken  worthy  v. 
Bate,  6  Ves.  R.  793,  where  an  estate  was 
devised  to  the  use  of  such  a  child  or  chil- 
dren as  the  father  should,  by  his  will, 
give,  direct,  limit  and  appoint,  the  power 
was  held  to  be  substantially  executed  by  a 
devise  by  the  father  to  trustees  to  sell,  and 
an  appointment  of  the  money  produced  bv 
the  sale.  The  master  of  the  rolls  said,  it 
having  been  decided  that  a  power  to  charge 
included  a  power  to  sell,  it  Would  be  diffi- 
cult to  maintain  that  a  power  to  give  did 
not  include  a  power  to  sell  for  the  purpose 
of  giving  the  money  instead  of  the  land. 

In  the  case  of  Winston  v.  Jones,  Ac,  6 
Alab.  R.  550,  the  will  was  in  many  of  its 
features  like  the  one  here,  and  the  question 
whether  a  power  of  sale  was  given,  was 
considered  in  immediate  reference  to  its 
bearing  on  the  rights  and  responsibilities 
of  the  purchaser.  The  decision  in  that 
case  is,  therefore,  more  directly  applica- 
ble to  the  state  of  things  in  this.  The 
will  in  that  case,  after  providing  for  the 
payment  of  the  testator's  debts,  and  giviufi: 
one-third  of  the  real  estate  to  his  wife  for 
life,  proceeds:  **Now  it  is  my  will  and  de- 
sire that  after  the  payment  of  all  my  just 
debts  and  alloting  to  my  wife  her  portion, 
to  add  to  the  residue  of  my  estate  of  every 
description,  the  sum  of  one  dollar  value  of 
property  conveyed  in  trust  for  the  use  of 
my  daughter  Sarah  W.  Washington,  and  to 
divide  the  sum  total,  after  making  sucb 
addition,  into  seven  parts ;  and  I  do  herebr 
direct   my   executors   to  distribute  and  piy 
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over  the  residue  of  my  estate,  both  real 
and  personal,  in  the  following'  man- 
462  ner,  to  wit :  After  ♦deducting  from 
one  of  said  seven  parts  the  said  sum 
of  one  dollar  conveyed  for  the  use  of  my 
daughter  Sarah  W.  Washington,  to  pay 
over  to  said  trustees  the  residue  of  said  por- 
tion to  be  held  by  them  in  like  trust  for  her 
use,  &c.,  and  to  pay  to  my  other  children 
(naming  them)  each  one-seventh  part  of  the 
residue  of  my  estate  as  aforesaid,"  &c. 

The  executors  sold  a  tract  of  land  be- 
longing to  the  estate  of  the  testator,  and 
received  the  purchase  money ;  but  having 
delayed  to  make  the  conveyance,  the  pur- 
chaser tiled  his  bill  seeking  to  rescind  the 
contract,  and  for  general  relief,  mainly  on 
the  ground  that  the  .will  did  not  confer  on 
the  executors  the  power  of  making  sale 
of  the  real  estate  of  their  testator.  The  bill 
was  dismissed  by  the  chancellor  on  demur- 
rer; and  the  court  of  appeals  affirmed  his 
decree. 

The  court  held  that  no  precise  form  of 
words  was  necessary  to  the  creation  of  a 
power  of  sale:  If  the  intention  to  confer 
the  power  was  apparent,  to  enable  the 
executor  to  execute  the  trusts  of  the  will, 
it  would  be  inferred.  They  said  that  the 
use  of  the  terms  adds  to  the  residue  of  his 
estate  of  every  description  the  sum  of  one 
dollar,  &c. ;  and  after  making  such  addition, 
to  divide  the  sum  total  into  seven  parts,and 
to  distribute  and  pay  over  the  residue  of 
the  estate,  both  real  and  personal,  Ac. ,  was 
persuasive  that  the  prevailing  idea  in  the 
testator's  mind  was,  that  of  a  sum  of  money 
which  .might  be  added  to,  divided  and  paid 
over.  It  ought  not  to  be  overlooked  (they 
further  said)  in  construing  the  will,  that 
an  entire  plantation  is  more  valuable  as  a 
whole,  than  the  aggregate  of  all  its  parts 
would  be  if  divided ;  and  that  the  process 
of  selling  land  so  circumstanced,  for  the 
purpose  of  more  equal  distribution,  is  com- 
mon in  the  country;  the  power  being 
lodged  with  the  County  court,  and  with 
which  all  persons  were  familiar.  The 
463  probability,  therefore,  *was,  that 
the  testator  was  merely  providing  by 
his  will  fordoing  that  which  he  knew  would 
be  done  on  application  to  the  County  court. 

Much  of  the  reasoning  on  which  the  de- 
cision in  that  case  was  rested,  is,  I  think, 
applicable  to  this.  And  whilst  there  are  no 
terms  employed  in  the  clause  of  the  will 
under  consideration,  which,  in  their  ordi- 
nary sense,  negative  the  idea  of  a  distri- 
bution of  the  estate  in  kind,  the  terms  *'to 
dispose  of  to  each  of  my  children  in  any 
way  she  may  think  proper  and  right," 
are,  I  think,  sufficiently  broad  to  confer  a 
discretionary  power  not  only  in  respect  to 
the  shares  and  proportions  in  which  the  es- 
tate in  to  be  distributed,  and  the  act  or  in- 
strument by  which  it  is  to  pass,  but  also  to 
the  kind,  form  or  nature  of  the  property 
which  may  be  given ;  as  whether  real  estate 
or  personal  chattels,  or  the  proceeds  of 
both  or  either,  in  the  shape  of  bonds  or 
money.  That  these  terms  were  designed  to 
confer   such   a  power  is,  I  think,  rendered 


'  more  probable  when  they  are  read  in  con- 
nection with  the  terms  ''knowing  that  she 
will  distribute  to  each  of  my  children  in  as 
full  and  fair  a  manner  as  I  could. ' ' 

It  has  been  held,  that  when  the  intention 
is  clear,  a  power  may  enable  the  disposition 
of  a  fee,  although  no  words  of  inheritance 
are  used ;  as  where  a  testator  gives  a  power 
to  sell  lands,  the  dunee  may  sell  the  inherit- 
ance, because  the  testator  gives  the  same 
power  he  himself  had.  1  Sugd.  on  Powers 
501.  This  was  decided  in  the  case  of  Liefe 
V.  Saltingstone,  1  Mod.  R.  189.  The  de- 
vise was  to  the  testator's  wife  for  life,  **and 
by  her  to  be  disposed  of  to  such  of  my 
children  as  she  shall  think  fit."  It  was 
held  by  one  of  the  judges,  that  the  wife 
had  power  to  dispose  of  an  estate  for  life 
only,  because  if  the  testator  had  said,  I  dis- 
pose of  it  to  my  son,  it  would  have  been 
but  an  estate  for  life :  But  a  majority  of  the 
court  held  otherwise,  as  there  was  a  differ- 
ence   (they   said)    between  the  devise 

464  *of    an    interest    and    a   power;  and 
they  granted   that  if  the  testator  had 

said,  I  dispose  of  it  to  my  son,  it  would  have 
been  but  for  life;  but  here  the  testator 
gives  a  power  to  dispose,  which  seems  to 
imply  such  a  power  as  he  himself  had, 
which  was  to  dispose  of  the  fee.     Ibid.  503. 

It  is  true,  there  is  no  question  here  as 
to  the  quantity  of  estate,  or  whether  for  fee 
or  for  life,  which  may  be  given  under  the 
power;  yet  the  reasoning  upon  which  the 
decision  in  the  foregoing  c'ase  is  founded, 
seems  to  me  to  be  not  without  force  as  ap- 
plied to  this.  When  the  testator,  in  cloth- 
ing his  wife  with  such  broad  powers,  as 
must  be  conceded  under  any  reasonable  con- 
struction of  the  clause  in  question,  em- 
ploys language  susceptible  of  a  construction 
which  (without  violence  to  the  ordinary  im- 
port of  the  words)  would  carry  the  power 
of  sale,  and  this  too,  in  close  connection 
and  association  with  the  idea  of  his  own 
power  and  control  over  the  estate,  it  would 
seem  to  be  in  accordance  with  the  spirit 
and  reasoning  of  the  foregoing  case  to 
hold,  that  he  designed  to  make  his  own 
power  and  control  the  measure  or  standard 
of  that  which  he  was  conferring  on  the  wife, 
subject  only  to  the  restriction  already 
mentioned ;  that  in  conferring  such  a  broad 
discretion,  he  did  not  mean  to  withhold  a 
power  which  might  be  so  essential  to  its 
proper  exercise,  to  wit,  a  power  to  bestow 
the  gifts  in  such  shape  as  would,  in  the 
judgment  of  his  wife,  probably  be  most  ad- 
vantageous to  the  several  objects  of  his 
bounty. 

Whether  the  third  and  fourth  clauses  of 
the  will  are  to  be  taken  as  restrictions  on 
the  powers  of  the  wife  in  respect  to  the 
shares  or  proportions  in  which  the  estate 
is  to  be  distributed,  and  as  requiring  that 
ultimate  equality  is  to  be  the  rule  of  such 
distribution,  is  a  question  which,  in  the 
view  I  take  of  the  case,  it  is  not  necessary 
for  us  to  decide.  I  think  it  clear,  that  in 
making   provision   for  the  manner  in 

465  which    the     estate    "^should     be     ap- 
portioned in  the  event  his  wife  should 
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die  without  making  or  publishing'  her  last 
will  and  testament,"  the  testator  did  not 
mean  to  point  to  such  last  will  or  testament 
as  the  only  instrument  or  means  by  whcih 
his  wife  might  dispose  of  his  intended 
bounty.  It  is  true,  that  the  express  grant 
of  a  power  as  to  the  disposition  of  the  es- 
tate which  the  donee  would  have  had,  with- 
out such  express  grant,  has  in  many  cases 
been  taken  as  indicative  of  an  intention  to 
confine  the  donee  to  that  power,  on  the 
ground  that  such  express  grant  would  other- 
wise be  supererogatory.  But  to  give  the 
will  such  a  construction  here,  would  be  to 
destroy  that  scheme  of  placing  the  wife 
in  his  stead ;  of  conferring  on  her  a  paren- 
tal control,  and  clothing  her  with  the 
power  and  means  of  advancing  the  interests 
of  the  children,  as  and  when  they  might  in 
her  judgment  require  aid  and  assistance, 
which  is  so  obvious  on  reading  the  whole 
will. 

It  is  to  be  observed  too,  that  the  power  to 
make  the  appointment  by  last  will  and  tes- 
tament is  not  given  in  express  and  direct 
terms;  and  if  that  was  the  only  mode  of 
appointment  in  the  mind  of  the  testator,  it 
is  difficult  to  suppose  that  he  would  not 
have  given  more  prominence  to  a  provision 
so  directly  in  conflict  with  the  otherwise 
apparent  general  intention  of  the  will. 

In  the  case  of  Grace  v.  Wilson,  the  infer- 
ence   in    favor   of   restricting   the  appoint- 
ment  to   a   devise   was   far   stronger   than 
here;  and   yet   it   was   held  that  the  power 
was   general.     In    that  case  Thomas  Grace 
by    his   will   gave   to   his  wife  Mary  Grace 
four  thousand  pounds,  or  whatever  surplus 
might  arise  after  the  moiety  left  to  his  two 
minor  children,  subject  to  a  proviso  therein 
contained    (that   is   to  say)  that  she  should 
enjoy   the  interest    thereof  for  her  natural 
life,  and  dispose  of  the  same  to  such  of  her 
children   as   she   should   devise   and    think 
proper.     It    was    insisted   that   the   power 
was  confined  to  a  will.     In  favor  of  the 
466      *contrary  construction,  Tomlinson  v. 
Dighton,    1  P.    Wms.  149,    and    other 
cases  were  relied  on,   and  the  case  was  dis- 
tinguished from  Doe  v.  Thorn  ley,  10  East's 
R.    438;  and    the   case   was  decided  accord- 
ingly.    Sir   William   Grant   was  clearly  of 
opinion    that  the  power  was  not  confined  to 
a   will.     If   the   devise    had  been  to  her  for 
life,  and  then  to  devise  as  she  might  think 
proper    (he   said),    then    the     word    devise 
would   have  admitted  but  of  one  sense;  but 
here   it   is,    as  she  shall  dispose,  which  ad- 
mits  of  two  constructions,  and  thus  means 
as   she   should   think   right.     Suppose   you 
translate   devise,    as   she  shall  bequeath  by 
will;  how   then    would  it  read?    To  dispose 
thereof   as   she   shall  bequeath  by  will  and 
think   proper;  therefore   she   has  a  general 
power. 

I  have  taken  the  statement  of  the  case 
from  Sugden  on  Powers,  vol.  1,  p.  271. 
Take  the  language  of  the  will  here  provid- 
ing for  the  event  of  the  wife's  dying  with- 
out a  will  in  connection  with  the  preceding 
clause,  and  the  inference  of  a  general  power 
from  the  whole,  is  much  more  obvious  than 
in  the  case  just  cited. 


If  the  views  I  have  already  presented  be 
correct,  little  remains  to  be  considered  ia 
order  to  dispose  of  the  only  other  ques- 
tion in  the  case  necessary  to  be  decided, 
viz:  Whether  the  purchaser  is  bonad  to 
see  to  the  application  of  the  purchaK 
money.  For  even  upon  the  supposition 
that  the  testator  designed  ultimate  equal- 
ity in  the  gifts  to  his  children  (aa  to 
which  I  express  no  opinion),  the  wife  is 
left  free  to  sell  the  estate  if  she  thinks 
proper,  and  to  make  advancements  to  the 
children  in  money  or  property,  from  time  to 
time,  as  she  in  her  discretion  may  deem 
best.  I  know  of  no  rule  which  would  in- 
volve the  purchaser  in  the  performance  of  a 
trust  so  broad  and  complicated,  and  i^ 
quiringsuch  a  time  for  its  final  constunuia- 
tion.  The  general  rule  is,  I  think,  clearij 
the  other  way ;  for  when  the  trusts  are  de- 
fined, and  yet  the  money  is  not  merely  to 
be  paid  over  to  third  persons,  but  is 
467  to  be  *applied  by  the  trustees  to  cer- 
tain purposes,  which  require,  on  their 
part,  time,  deliberation  and  discretion,  it 
seems  that  the  purchaser  is  not  bound  to 
see  to  the  due  application  of  the  purchase 
money.  As  where  it  is  to  pay  all  debts 
which  shall  be  ascertained  within  efgfateco 
months  after  the  sale ;  or  where  the  trustees 
are  to  lay  out  the  money  in  the  funds,  or  in 
the  purchase  of  other  lands  on  certain 
trusts.     2   Story  Equ.  Jur.  i  1134. 

Upon  the  whole,  it  seems  to  me  not  onlj 
that  a  sale  of  the  real  estate,  followed  by  in 
appointment  of  the  proceeds  thereof  to  the 
children,  should  be  sustained  by  a  court  of 
equity  as  a  substantial  execution  of  the 
powers  under  the  will,  in  accordance  with 
the  principles  declared  in  the  cases  of  Rob- 
erts V.  Dixall,  Long  v.  Long,  and  Ken- 
worthy  V.  Bate,  but  that  upon  the  payment 
of  the  purchase  money  by  Levisay  to  ilLr% 
Steele,  he  would  stand  discharged  of  all 
other  duty ;  and  on  receiving  the  convey- 
ance which  she  has  stipulated  to  make,  he 
would  be  invested  with  a  title  to  the  land 
he  has  purchased,  which  would  be  available 
to  him  as  well  at  law  as  in  equity. 

I  think,  therefore,  that  Levisay  has 
shown  no  case  for  the  interposition  or  aid 
of  a  court  of  equity ;  and  that  the  decree 
rendered  should  be  reversed,  and  the  bill 
dismissed :  But  as  the  questions  raised  bj 
the  bill  are  not  free  from  doubt,  it  should 
be  dismissed,  on  the  terms  of  the  plaintiff's 
paying  only  his  own  costs. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Decree  reversed. 


468  ^Bailey  v.  James. 

July  Term,  1864,  Lewlsbarff. 
[68  Am.  Dec.  660.] 
(Absent  Danheu  J.) 
I.  Contract  for  Sale  of  Land— Partial  Failure  •f 
Rlflrht  of  Vendee  to  Partial  Readsaloii.*— Where  tbi 

^Contracts— Rescission— In  Toto.— if  a  rescissioii  d  i 

contract  is  decreed,  it  should  be  complete  and  ea- 
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contract  for  tbe  sale  of  land  is  entire,  for  a  specific 
sam  of  money,  and  the  title  to  a  part  of  it  falls 
from  a  cause  of  whicb  both  vendor  and  vendee 
were  ignorant,  it  is  ffronnd  for  the  rescission  of 
tbe  whole  contract:  but  the  vendee  cannot  insist 
QpoD  a  partial  rescission. 
a.  5«oie—5wBe— Vendee  DecUoM  to  Rescind— Effect.— 
In  snch  a  case,  if  the  vendee  declines  to  rescind  the 
contract  he  mnst  pay  the  whole  purchase  money. 

3.  Bonds— Purchase  Money  of  Land— When  Interest 
Allowed— Case  at  Bar. t— Upon  a  bond  to  pay  the 
purchase  money  of  land,  but  with  a  provision  that 
upon  the  vendee's  failure  to  ffet  the  le^al  title  from 
a  third  party,  the  contract  of  sale  shall  be  void; 
tbe  rendee  havin?  been  let  Into  possession  and 
continnin?  to  hold,  and  himself  nefirlectiufir  to  ^et 
in  the  title:  he  shall  pay  interest. 

4.  Specific  Performance— 5ale  of  interest  without 
Warranty- Decree. t— The  vendor  having  but  an 
equitable  title,  and  only  selling  his  interest  in  the 
property  without  warranty,  and  authorizing  the 
Tendee  to  proceed  to  get  in  the  legal  title;  it  is  not 
error  to  decree  a  .specific  execution  of  the  contract 
ai  the  suit  of  the  vendor,  without  directing  a 
conveyance  by  him. 

This  was  an  appeal  from  a  decree  of  the 
Circuit  court  of  Wood  county,  rendered  in 
September  1851  in  a  cause  in  which  John 
James  was  plaintiff  and  Charles  P.  Bailey 
was  defendant. 

In  the  year  1797  or  1798  John  James  the 
elder  purchased  from  Joseph  Spencer  a 
tract  of  between  seven  hundred  and  eight 
hundred  acres  of  land  in  Wood  county,  and 
received  a  title  bond  for  the  title.  He  died, 
as  the  bill  alleges,  in  or  about  1800,  leaving 

tire.  Ferry  v.  Clarice.  77  Va-  409,  citing  the  principal 
case.  Where  an  agreement  is  rescinded,  it  must  be 
cnUrely  rescinded.    Qlassell  v.  Thomas.  3  Leigh  118. 

In  Clarke  v.  Reins,  12  Gratt  98,  it  was  held  that, 
where  a  wife  was  one  of  three  equal  joint  owners 
of  land,  and  they  and  the  husband  united  in  a  con- 
tract for  the  sale  of  said  land,  though  the  hus- 
band and  wife  would  not  be  compelled  to  execute 
the  contract  on  their  part,  the  other  two  joint 
owners  would  be  compelled  to  convey  their  undi- 
vided interests,  upon  the  payment  by  the  vendee 
of  their  shares  of  the  purchase  money.  The  prin- 
cipal case  was  said  not  to  be  in  conflict  with  this 
decision,  bat  to  be  of  a  wholly  different  character 
from  the  case  at  bar. 

5sie  Failure  of  Title— Rescission.— In  Crislip  v. 
Cain,  19  W.  Va.  477.  the  principal  case  is  cited  to  the 
IKrtnt  that,  where  an  estate  is  sold  to  which  the 
▼endor  is  supposed  to  have  an  unquestionable  title. 
hut  it  turns  out  on  due  Investigation  of  the  facts— un- 
known at  the  time  to  both  parties— that  the  vendor 
has  no  title  (as,  for  instance.  If  there  be  a  nearer 
heir  than  the  vendor,  who  was  supposed  to  be  dead 
but  is  in  fact  living),  in  such  case  equity  will  relieve 
the  purchaser  and  rescind  the  contract. 

See  also,  principal  case  cited  in  Butcher  v.  Peter- 
son, S8  W.  Va.  458. 

tBonds- Wlien  Interest  Allowed.— See  monographic 
wfU  on  "Bonds"  appended  to  Ward  v.  Churn,  18 
Gratt.  801. 

$5pectal  PerfonBaace— Sale  of  Interest  with  Special 
Wairanty.— See  the  principal  case  cited  in  foot-note 
to  Christian  v.  Cabell.  22  Oratt  83.  See  also,  foot- 
mote  to  Goddin  v.  Vaughn,  14  Gratt.  102. 


several  children  and  heirs,  of  whom  each 
was  entitled  to  one-seventh  of  the  land. 
On  the  8th  of  July  1803,  John  GilUspie  and 
Esther  his  wife,  who  was  one  of  the  heirs, 
entered  into  an  agreement  to  sell  to  John 
James,  another  of  the  heirs,  their  in- 
469  terest  in  the  estate  *of  John  James 
the  elder,  in  consideration  of  eighty 
dollars.  And  on  the  19th  of  January  1804, 
James  purchased  of  Seth  Bailey  and  Mary 
his  wife,  another  of  the  heirs,  their  interest, 
for  the  price  of  one  hundred  and  sixty  dol- 
lars. The  wives  of  GilUspie  and  Seth 
Bailey  signed  the  instruments  evidencing 
the  contracts ;  but  there  seems  to  have  l)een 
no  regular  conveyance  or  privy  examina- 
tion, and  the  contracts  could  only  be  effec- 
tual in  transferring  the  life  interests  of  the 
husbands.  John  James  the  younger  resided 
in  Ohio,  and  was  there  visited  by  the  appel- 
lant his  nephew,  who,  on  the  31st  of  July 
1832,  entered  into  a  contract  with  him  for 
the  purchase  of  his  interest  as  heir,  and  the 
interests  he  had  acquired  under  the  execu- 
tory contracts  aforesaid  with  GilUspie  and 
wife  and  Seth  Bailey  and  wife.  The  agree- 
ment executed  by  James  to  Bailey  recites, 
amongst  other  things,  that  for  and  in  con- 
sideration of  three  hundred  dollars  in  hand 
paid  he  sells  all  his  right,  title,  claim  and 
demand  in  said  land,  being  the  land  sold  to 
John  James  by  Joseph  Spencer,  and  de- 
scended to  and  acquired  by  John  James,  one 
undivided  seventh  as  a  child  and  heir  of 
John  James  the  elder,  and  two  other  un- 
divided sevenths,  by  purchase  from  Gil- 
Uspie and  wife  and  Bailey  and  wife ;  and 
he  further  covenanted  to  give  the  appellant 
immediate  possession  of  the  land ;  and  au- 
thorized him  to  acquire  the  legal  title  to  the 
land,  by  virtue  of  Spencer's  bond,  from  his 
heirs. 

On  the  same  day,  the  appellant  executed 
his  bond  to  James  for  three  hundred  dollars, 
with  a  condition  reciting  the  purchase  in 
nearly  the  same  terms  as  the  agreement; 
and  with  a  further  provision,  that  if  the  ap- 
pellant should  not  succeed  in  setting  aside 
a  decree  obtained  in  the  County  court  of 
Wood  in  the  name  of  Joseph  Spencer  against 
John  James'  heirs,  and  should  not  succeed 
in  acquiring  the  legal  title  from  the  heirs 
of  Spencer,  then  the  obligation  to  be 
470  void;  but  if  he  *should  succeed,  then 
to  be  valid.  The  agreements  with 
GilUspie  and  wife  and  Seth  Bailey  and  wife 
seem  to  have  been  delivered  to  the  appel- 
lant, as  he  filed  them  as  part  of  his  exhib- 
its with  his  answer  in  another  suit 
brought  against  him  by  GilUspie  and  wife, 
heard  together  with  the  present  case. 

In  some  short  time  after  the  sale  and 
transfer  as  aforesaid  to  the  appellant,  Gil- 
Uspie and  wife  brought  suit  against  the  ap- 
pellant and  the  heirs  of  John  James, 
asserting  their  right  to  their  one-seventh  of 
the  land;  and  alleging  that  the  contract 
between  them  and  John  James  was  exe- 
cuted when  they  were  both  under  age.  The 
appellant  answered,  insisting  on  the  right, 
acquired  by  his  purchase  from  John  James; 
and  furthermore  contending  that  if  the  con* 
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tract  should  be  annulled,  the  complainants 
asking*  equity  should  be  compelled  to  refund 
the  eighty  dollars  paid  by  James,  which 
he,  being  substituted  to  the  place  of  his 
vendor,  would  be  entitled  to  receive. 

About  the  same  time  or  shortly  after  Gil- 
lispie  and  wife  instituted  their  suit,  the 
bill  in  this  case  was  filed  by  the  appellee 
against  the  appellant,  in  which,  after  set- 
ting out  the  contract  between  himself  and 
the  appellant,  and  averring  that  the  decree 
referred  to  in  the  bond  and  agreement  had 
been  rendered  inoperative,  and  though  no 
deed  had  been  made  by  Spencer's  heirs,  yet 
possession  had  been  held  under  the  title 
bond  for  thirty-five  years,  which  was  sup- 
posed to  be  a  good  title ;  he  charges  that  the 
appellant  does  not  intend  to  attempt  to  get 
a  deed,  but  held  and  enjoyed  the  land  and 
refused  to  pay  the  three  hundred  dollars  or 
cancel  the  contract.  The  bill  asked  that 
the  contract  be  rescinded  on  the  ground  of 
fraud,  or  because  of  the  failure  of  the  ap- 
pellant to  comply  with  it ;  or  if  it  could  not 
be  rescinded,  that  the  land  should  be  sub- 
jected to  the  payment  of  the  purchase 
money. 

The  appellant  in  his  answer  admits 
471  that  he  was  in  ^possession  of  the  land, 
but  resisted  payment  for  it,  because 
as  he  alleged,  Spencer's  heirs  were  seeking 
to  subject  the  land  to  the  payment  of  pur- 
chase money  said  to  be  due  by  John  James 
the  elder;  and  also  upon  the  ground  that 
Gillispie  and  wife  and  Seth  Bailey  and  wife 
refused  to  confirm  the  sales  of  their  undi- 
vided interests  aforesaid:  And  he  denied 
the  right  of  the  court  to  rescind  the  con- 
tract. 

The  cause,  together  with  the  cause  of 
Gillispie  and  wife,  came  on  to  be  heard  to- 
gether on  the  17th  of  February  1847 ;  and  it 
appearing  that  the  suit  instituted  by  Spen- 
cer's representatives  had  been  dismissed  on 
th**  25th  of  March  1846,  a  copy  of  the  decree 
dismissing  the  said  suit  being  filed  as  an  ex- 
hibit, whereby  the  decree  in  favor  of  Spen- 
cer's representatives  could  not  be  enforced ; 
but  it  further  appearing  that  the  appellee 
could  make  no  title  to  the  share  of  Gillispie 
and  wife,  because  in  that  suit,  heard  at  the 
same  time,  the  court  had  annulled  their  sale, 
upon  the  ground  of  infancy,  the  court 
g-ave  the  appellant  his  election  to  rescind 
the  contract,  or  pay  the  entire  purchase 
money.  Upon  his  failure  to  elect  to  re- 
scind, the  court  directed  the  sale  of  the  one- 
seventh,  the  share  of  said  John  James,  for 
the  payment  of  the  entire  purchase  money. 
The  land  was  sold;  and  upon  the  report  of 
the  sale,  a  decree  was  rendered  against  the 
appellant  for  three  hundred  dollars,  with 
interest  from  the  date  of  the  contract,  to  be 
credited  by  the  net  proceeds  of  sale.  From 
this  decree  the  appellant  has  appealed. 

Price,  for  the  appellant. 
Fry,  for  the  appellee. 

ALLEN,  P.,  after  stating  the  case,  pro- 
ceeded : 

It  is  objected  by  the  appellant's  counsel 
that  the  court  erred  in  not  decreeing  a  deed 


from     the     vendor     to     the    vendee.    The 
vendor  had   not  the  legul  title.    Thi* 

472  *was  known  to  the  vendee,  and  the 
vendor  merely  sold  his  equitable  in- 
terest under  the  title  bond,  and  authorized 
and  empowered  the  vendee  to  acquire  the 
legal  title  from  Spencer's  heirs.  The  ob- 
ligation devolved  on  the  appellant  to  insti- 
tute proper  proceedings  to  get  in  the  le^l 
title  if  he  had  deemed  it  of  any  importance 
to  him.  He  was  no  doubt  content  to  rest  on 
the  title  bond  executed  more  than  fifty 
years  prior  to  the  final  decree  in  this  cause, 
and  the  possession  held  under  it  by  him- 
self and  those  under  whom  he  claimed. 
His  default  in  not  getting  in  the  legal  title 
furnishes  him  with  no  protection  against 
the  payment  of  the  purchase  money. 

As  to  the  decree  referred  to  in  the  condi- 
tion of  the  bond,  it  appears  from  the  de- 
crees in  this  case  and  the  case  of  Gillispie 
and  wife  against  the  appellant  and  others, 
that  the  said  decree  has  been  rendered  in- 
operative by  the  decree  of  the  same  court 
of  the  25th  of  March  1846,  in  the  case  of 
Spencer's  administrators  and  heirs  against 
John   James,  &c. 

It  is  further  insisted,  that  the  appellant 
purchased  three-sevenths  of  the  land,  and 
gets  but  one-seventh.  That  Seth  Bailey 
and  wife  have  not  conveyed ;  and  that  Gil- 
lispie and  wife  have,  by  the  decree  ren- 
dered in  their  favor,  annulled  their  contract 
of  sale  to  the  appellee,  on  the  ground  of  in- 
fancy. The  appellee  agreed  to  sell  all  his 
right,  title  and  interest  in  and  to  three  nn- 
divided  seventh  parts  of  said  land,  one  be- 
ing his  own  undivided  equitable  interest  as 
an  heir.  The  other  two  undivided  interests 
he  claimed  by  purchase  as  aforesaid;  and 
the  contracts  of  purchase  were  delivered 
over  to  the  appellant,  and  are  filed  by  him 
as  evidence  of  the  interests  he  acqnired  in 
the  land,  with  his  answer  to  the  bill  of  Gil- 
lispie and  wife.  He  saw,  therefore,  when 
he  contracted,  the  extent  of  his  vendor's  in- 
terest. He  required  and  received  no  cove- 
nant  of   warrantj".     He    knew,    or  is 

473  presumed   to   have   known,  *that  the 
contracts   of   the  husbands  would  not 

pass  the  equitable  estates  of  their  wives, 
and  that  they  were  effectual  onl3'  to  pass 
the  life  estates  of  the  husbands.  He 
agreed  to  pay  for  the  absolute  interest  of 
James,  as  heir,  to  one-seventh,  and  these 
interests  acquired  bv  the  contracts  with 
Gillispie  and  S.  Bailey,  a  specific  sum. 

The  contract  was  entire,  and  there  is 
nothing  on  the  face  thereof  from  which  it 
can  be  ascertained  at  what  price  the  differ- 
ent interests  were  valued.  In  relation  to 
the  one-seventh,  the  interest  of  John 
James,  there  is  no  dispute  or  controversj. 
Nor  is  it  shown  that  the  appellant  has  not 
obtained  all  that  he  was  entitled  to  undef 
the  contract  with  S.  Bailey  and  wife.  It 
does  not  appear  that  the  validity  of  this 
contract  has  been  impeached,  or  that  the 
appellant  has  been  disturbed  in  the  enjoy- 
ment of  what  the  contract  vested  in  John 
James,  and  which  the  latter  sold  to  him. 
Seth   Bailey   and   wife,    by  the  contract  of 
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January  1804,  merely  sold  and  relinquished 
their  equitable  interest  to  the  appellee;  nor 
did   the  latter,  by  his  agreement,  covenant 
with    the   appellant  that  they  should  make 
any    further  conveyance.     But  in  regard  to 
Gillispie,    though  there  was  no  covenant  or 
warranty   as  to  the   title  of  the  thing  con- 
tracted  to   be   sold,    there   was   an  implied 
undertaking  on  the  part  of  the  appellee  that 
the   contract  of  Gillispie  was  what  it  pur- 
ported to   be,  a  contract  by  a  party  who  was 
competent  to   enter   into   and  bind  himself 
by  such  contract.  -  In  this  it  appears  he  was 
mistaken.     Gillispie   has  succeeded,  by  the 
decree  of  the  court,  in   vacating  and  annul- 
ling the  contract,    upon   the  ground  of  in- 
fancy ;  and    the  appellant  thereby  loses  the 
life  interest  of  said  Gillispie  in  the  subject 
for  which  he  contracted  to  pay  the  appellee 
the  sum  of  three  hundred  dollars.     For  this 
cause  he  would  have  been  entitled  to  call  for 
a  reaftcission    of    the   contract.     But  instead 
of  resorting  to  this  course,  he  resisted 
474      *all  efforts  of  the  appellee  to  procure 
a  rescission ;  and  he  did  this,  with  full 
knowledge  of  the  pretensions  of  Gillispie. 
He  purchased  from  the  appellee  on  the  3l8t 
of  July  1832.     The  bill  of  Gillispie  was  filed 
on    the    3d    of    June  1833.     He    was     then 
apprised  of  the  difficulty  as  to  this  interest. 
He   had    then    paid  no  part  of  the  purchase 
money.     Instead  of    abandoning  his  claimr 
he  insisted  in  his  answer  upon  the  validity 
of   the    transfer   in    the   first   instance,    or 
that,  from   long  acquiescence,    it  could  not 
be  then  impeached;  but  in  the  event  of  his 
being    mistaken  in  these  views,  he  claimed 
the    right    to  recover    from   Gillispie   the 
consideration    paid   to   him   for   the  sale  of 
his  interest  by  the  said  John  James. 

In  a  short  time  after  the  institution  of 
the  said  suit  by  Gillispie,  the  appellee 
filed  his  bill,  mainly  for  the  purpose  of 
rescinding  the  contract ;  but  this  was  re- 
sisted by  the  appellant;  and  when,  in 
February  1847,  the  cause  was  heard,  the 
court,  by  its  interlocutory  decree,  gave  the 
appellant  the  election  to  rescind  the  con- 
tract, or  to  pay  the  purchase  money.  In 
this  case  no  fraud  is  imputed  to  the  appel- 
lee. It  is  nowhere  pretended  that  he  knew 
Gillispie  was  an  infant  in  1803,  when  he 
sold  to  the  appellee,  or  when  the  latter 
transferred  his  interest  to  the  appellant 
in  1832.  On  the  contrary,  he  had  a  right, 
from  the  long  silence  of  Gillispie,  to  pre- 
sume that  the  transfer  was  valid.  But  the 
mutual  error  of  the  parties,  in  the  sub- 
stance of  the  thing  contracted  for,  was  a 
good  ground  for  rescinding  the  contract; 
and  if  the  appellant  had  sought  such  re- 
scission when  the  knowledge  of  the  mis- 
take was  first  acquired,  or  consented  to  it 
when  the  appellee  filed  his  bill  for  that 
purpose  so  soon  after  the  sale,  the  parties 
could  have  been  placed  in  statu  quo,  with- 
out injury  to  either,  so  far  as  the  record 
discloses.  But  he  resisted  a  rescission,  and 
even  so  late  as  1847;  and  when  the  elec- 
tion was  tendered  to  him,  he  still 
475  *declined  it:  He  cannot  now  be  per- 
mitted to  claim  a  partial  rescission. 


The  contract  was  entire;  an  agreement 
to  pay  a  gross  sum  for  the  interests  trans- 
ferred ;  and  he  has  no  right  to  rescind  one- 
third  of  the  contract,  and  enforce  the 
residue.  Glassel  v.  Thomas,  3  Leigh  113. 
There  is  no  middle  ground  here  between 
a  rescission  in  toto  and  an  execution  in 
toto.  But  the  record  shows  a  sufficient 
motive  for  his  not  desiring  a  rescission. 
In  the  suit  of  Gillispie,  he  claimed  to  be 
substituted  to  the  rights  of  the  appellee, 
and  as  such,  entitled  to  a  decree  against 
Gillispie  for  the  price  paid  to  him  by  the 
appellee  for  his  interest  in  the  land ;  and 
the  court,  upon  vacating  Gillispie's  release, 
decreed  he  should  refund  the  consideration 
with  interest,  subject  to  a  deduction  for 
rents  and  profits.  The  consideration,  with 
interest  from  1803,  would,  in  all  proba- 
bility, have  much  exceeded  the  value  of 
Gillispie's  life  estate  in  the  subject.  The 
appellant  may  have  rested  satisfied  that  the 
existence  of  this  claim  would  either  in- 
duce Gillispie  to  forego  the  assertion  of 
his  right  to  the  subject,  or  would  more 
than  indemnify  him  for  the  price  he  agreed 
to  pay  to  the  appellee  for  this  particular 
interest.  In  truth,  it  would  seem  from  the 
record  that  the  appellant  was  rather  dis- 
posed to  raise  up  objections  to  his  own 
title,  so  long  as  they  would  avail  him  to 
resist  the  claim  of  his  vendor  for  payment. 
It  does  not  appear  that  he  instituted  any 
proceedings  to  set  aside  Spencer's  decree ; 
and  it  was  not  until  the  dismissal  of  the 
bill  filed  by  Spencer's  administrators  that 
said  decree  was  ascertained  to  be  inopera- 
tive. He  took  no  steps  to  procure  a  legal 
title  from  Spencer's  heirs.  He  refused  to 
rescind,  though  apprised  at  an  early  day, 
of  the  mistake  as  to  Gillispie's  interest. 
He  has  availed  himself  of  his  right,  as 
representing  his  vendor,  to  repel  the  claim 
of    Gillispie     until     he    shall    refund    the 

price  he  received  from  John  James, 
476      *with  the  long  arrears  of  interest.     In 

the  mean  time,  he  has  held  all  he  con- 
tracted for,  and  enjoj'ed  the  profits.  I 
think  the  court  properly  required  him  to 
pay  the  purchase  money  when  he  declined 
to  rescind  the  contract. 

It  is  further  argued,  that  the  court  erred 
in  giving  interest  on  the  three  hundred 
dollars  from  the  date  of  the  contract ;  that 
it  was  not  payable  but  upon  a  contingenc3'' 
which  has  never  happened.  The  contract 
recites  that  it  was  in  consideration  of 
three  hundred  dollars  in  hand  paid ;  and 
the  bond  was  payable  presently,  though  a 
condition  was  attached,  in  the  nature  of  a 
defeasance,  upon  a  certain  contingency. 
The  appellee  bound  himself,  by  the  con- 
tract of  sale,  to  give  immediate  possession  ; 
and  the  appellant,  by  his  answer,  admits 
that  he  was  in  possession.  He  has  enjojed 
the  profits,  and  in  equity  should  pay  inter- 
est on  the  price  contracted  to  be  paid  :  and 
that,  .it  seems  to  me,  is  the  efi^ect  of  the 
bond  and  agreement.  The  latter  shows  a 
cash  sale,  and  the  bond  admits  an  existing 
debt  due  presently,  but  liable  to  be  defeated 
in   the   event  of  his  failure  to  set  aside  the 
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decree   or  get   a  title.     It  seems  to  me  that 
interest  was  properly  allowed  from  the  date 
of  the  contract. 
I  am  for  affirming-  the  decree. 

MONCURE   and   LEE,  Js.,  concurred  in 
the  opinion  of  Allen,  J. 

SAMUELS,  J.,  dissented. 

Decree  affirmed. 
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July  Term,  1854.  Lewisbursr. 


1.  Porelirn  Statutes— Antbentlcatloo  of.«— A  certifi- 
cate of  the  secretary  of  state  of  Ohio  ander  the 
firreat  seal  of  the  state,  that  the  statute  certified  is 
correctly  copied  from  the  oriffinal  rolls  now  on 
file  In  this  (his)  office,  is  a  due  authentication  of 
the  statute,  according  to  the  act  of  conffress.t 

2.  Conflict  of  Laws— Notes^— Qoverned  by  Lex  Lod 
Celebrationis.^— A  note  made  in  a  particular  coun- 
try is  to  be  deemed  a  note  governed  by  the  laws 
of  that  country,  whether  it  Is  made  payable  there, 
or  it  la  payable  crenerally,  without  naming  any 
particular  place. 

3.  Negfotiable  lnstrumeots1[— Presumptions  from  Pos- 

sesslon.^The  possession  of  a  neffotiable  instru- 
ment is  jwiV/wi/arf^  evidence  that  the  holder  took 
it  for  value,  and  that  he  came  to  it  honestly. 

4.  Same— Failure  of  Consideration^— Effect  on  Holder.— 

A  total  failure  on  the  consideration  of  a  nes^otl- 
able  note  does  not  Impose  on  the  Innocent  holder 
the  onus  of  proving  that  he  gave  value  for  it. 


«Foreisrn      Laws— Authentication     of— A     law    of 

another  state  is  sufficiently  authenticated  under 
the  act  of  conflrress.  if  it  has  the  seal  of  the  state 
affixed  thereto ;  and  the  particular  officer  entitled 
to  affix  the  seal,  depends  upon  the  resrulations  of  the 
several  states,  respectively.  Hunter  v.  Pulcher, 
5  Kand.  126.  See  also.  Warner  v.  Com.,  2  Va.  Cas. 
95. 

tSee  Judge  Daniel's  opinion  for  the  act  of  con- 
gress. 2  Story's  Laws  U.  S.  p.  947-48. 

^Conflict  of  Laws— Notes— Qovemed  by  Lex  Loci 
Celebrationis.— A  note  made  in  a  particular  country 
is  deemed  to  be  a  note  groverned  by  the  laws  of  that 
country,  whether  it  Is  made  payable  there,  or  it  is 
payable  generally,  without  naminsr  any  particular 
place.  For  this  proposition,  the  principal  case  was 
cited  as  authority  in  Backhouse  v.  Selden,  29  Oratt. 
586 :  Pufirh  V.  Cameron,  ll  W.  Va.  532 ;  Heffiebower 
V.  De trick,  27  W.  Va.  aa  For  where  no  different 
place  is  desigrnated  for  the  payment  of  the  note, 
the  leiral  presumption  is  that  it  was  Intended  to 
be  performed  (f.  e.,  paid)  where  made,  and  must, 
therefore,  be  treated  as  a  contract  of  that  place. 
Shipman  v.  Bailey.  20  W.  Va.  144. 

And  see  Freeman's  Bk.  v.  Ruckman,  16  Gratt  126, 
a.nd  foot -not£.  where  it  Is  said  that  the  character  of 
a  note  is  governed  by  the  place  of  performance, 
which  is  generally  the  place  where  made  unUsa  a 
different  place  is  desionated.  See  also,  on  this  subject, 
Mln.  Conf.  of  Laws,  pp.  855-474. 

SNegotlable  Instruments— Presumption  from  Posses- 
sion—See  the  proposition  laid  down  in  the  third 
headnote.  approved  in  Fant  v.  Miller,  17  Gratt  58,  81. 

^See  monographic  note  on  "Bills,  Notes  and 
Checks." 


a.  Same— Fraud  In  Procurement^— Effect  on  Holder.  (- 

If  the  evidence  raises  a  suspicion  of  fraad  in  the 
procurement  of  the  note,  then  the  holder  is  bound 
to  show  that  he  gave  value  for  it. 
6.  Same— Failure  of  Consideration^— Liability  9»  nakar. 
—Bill  by  maker  of  a  negotiable  note  affainst 
payee,  endorser  and  holder  for  value  to  enjoin  its 
payment  on  the  ground  of  failure  of  consideratiun. 
As  between  the  maker,  payee  and  endorser,  it 
appears  the  consideration  of  the  note  had  whoUj 
failed,  and  that  the  payee  had  endorsed  it.  with- 
out consideration,  as  a  gift  to  the  endorser. 
Though  the  maker  is  bound  to  pay  the  note  to  the 
holder,  he  is  entitled  to  recover  the  amount  so 
paid  from  the  payee ;  or  upon  his  inability  to  pay- 
to  recover  of  the  endorser  the  amount  received 
by  him  for  the  note. 

In  June  1848  Noah  L.  Wilson  filed  his  bill 
in  the  Circuit  court  of  Wood  county,  in 
which  he  alleged  that  on  the  26th  of  Sep- 
tember 1837  Enoch  Rector  of  that  county 
sold  and  conveyed,  with  g-eneral  warranty, 
to  the  plaintiff  and  John  Mills  one  undi- 
vided fourth  of  certain  lands  and  lots  in 
the   county   of   Washington  in  the  state  of 

Ohio ;  and  that  for  one  moiety  of  the 
478    purchase    *money,    amounting   to  two 

thousand  one  hundred  and  eighty -seven 
dollars  and  fifty  cents,  the  plain  tiff  executed 
to  Rector  his  note,  bearing  .dsite  the  1st  day 
of  January  1838,  payable  ten  years  there- 
after, and  bearing  three  per  centum  per 
annum  interest.  That  shortly  afterwards. 
Rector,  without  any  consideration,  but  in- 
tending it  as  a  gift,  assigned  the  said  note 
to  certain  persons,  trustees  of  Rector  col- 
lege, an  institution  located  in  Taylor 
count3'  in  Virginia,  all  the  parties  to  this 
assignment  then  living  in  this  state,  and 
the  same  having  been  made  here ;  and  that 

II  Same— Fraud  In  Procurement— Effect  on  Holder.— 

Although  the  general  rule  is  that  the  bolder  of  the 
negotiable  note,  regular  upon  its  face,  is  presumed 
to  have  acquired  it  before  maturity  for  valae  and 
without  notice  of  any  infirmity  in  the  paper,  yet  if 
the  maker  or  party  primarily  liable  for  its  payment, 
or  any  party  bound  by  the  original  consideratioa. 
proves  that  It  was  obtained  by  fraud  or  illegality  in 
its  inception,  or  if  the  circumstances  raise  a  stn«ig 
suspicion  of  fraud  or  illegality,  the  burden  of  proof 
is  shifted,  and  the  holder  of  the  note  mast  show  that 
he  acquired  it  bona  Jlde  for  vzXae  in  the  usual  coume 
of  business  while  current,  and  under  circumstances 
which  create  no  presumption  that  he  knew  of  tbe 
facts  which  impeach  its  validity.  Piedmont  Bk.  v. 
Hatcher,  94  Va.  231.  26  S.  E.  Rep.  605,  citing  the  prin- 
cipal case;  Vathlr  V.  Zane,  6  Qratt.  846:  Duerson  v. 
Alsop,  27  Oratt.  248.  See  also,  the  principal  case  cited 
in  Fant  v.  Miller,  17  Oratt.  68 ;  foot-note  to  Duerson 
V.  Alsop.  27  Gratt.  280. 

Same— Rights  of  Bona  PIde  Holder.— The  well-estab> 
llsfaed  rule  of  law  is,  that  a  bonajide  holder  of  necv- 
tiable  paper,  who  purchased  it  for  value  in  the 
ordinary  course  of  business  before  maturity  and 
without  notice  of  facts,  which  impeach  its  validity' 
between  antecedent  parties,  has  title  thereto  as- 
affected  by  such  facts  and  may  recover  on  such  note. 
although  as  between  such  antecedent  parties  it  is 
without  legal  validity.  Bk.  v.  Johns,  22  W.  Va.  M4. 
citing  among  others  the  principal  case  :  Vathir  v. 
Zane,  6  Gratt.  246 :  Davis  v.  Miller,  14  Gratt.  i. 
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these  trustees  had  since   assigned  the  note 
to  William  Lazier. 

The  bill  further  charged,  that  previous 
to  the  conveyance  to  the  plaintiff  and  Mills, 
Rector  had  mortgaged  the  property  to  the 
Ohio  life  and  trust  company;  and  in  a  suit 
by  that  company  in  the  state  of  Ohio  to 
foreclose  the  mortgage,  all  the  property 
had  been  decreed  to  be  sold,  and  part  of  it 
had  been  sold  under  the  decree,  and  the 
whole  of  it  would  be  required  to  be  sold  to 
satisfy  the  mortgage  debt ;  so  that  the  con- 
sideration of  the  note  had  wholl)'  failed. 
And  it  was  further  alleged  that  Rector  was 
insolvent. 

The  bill  made  Rector,  Lazier  and  the 
trustees  of  Rector  college  defendants;  called 
upon  them  to  state  the  consideration  Rector 
had  received  for  the  assignment  of  the 
note,  and  what  was  the  consideration  which 
the  plaintiff  had  received  for  it.  And  the 
prayer  of  the  bill  was  that  the  contract  for 
the  sale  of  the  land  might  be  rescinded ; 
that  the  note  might  be  delivered  up  to  be 
canceled ;  and  for  general  relief. 

Lazier  answered  the  bill.  He  stated  that 
he  purchased  the  note  of  Wright  and  Bald- 
win for  a  full,  valuable  consideration: 
That  they  were  house  carpenters,  and  had 
built  Rector  college,  and  received  the  note, 
in  part  payment  of  their  bill,  from  the 
trustees.  That  he  had  afterwards  endorsed 
it,  and  passed  it  off;  but  when  it  became 
due,  he  had  been  sued  upon  it, 
479  *and  had  paid  it  with  the  interest 
and  costs.  That  he  had  no  knowledge 
whatever  of  the  transactions  between  Wil- 
son and  Rector  and  Rector  and  the  trustees 
of  the  college.  That  he  was  d  purchaser 
for  value,  without  notice  of  any  equity, 
want  of  consideration,  or  any  other  fact  or 
circumstance  connected  with  said  note, 
until  some  time  after  he  had  purchased  it. 
And  he  alleged  that  the  note  was  made  and 
delivered  to  Rector  in  Ohio;  and  that  by 
the  laws  of  Ohio  it  was  a  negotiable  instru- 
ment, and  to  be  governed  by  the  law  mer- 
chant. 

Rector  also  answered,  and  alleged  that 
the  note  was  given  upon  a  compromise  be- 
tween himself  and  the  plaintiff  and  Mills, 
with  a  full  knowledge,  on  their  part,  of  the 
existence  of  the  mortgage  on  the  property. 
He  states  that  he  never  received  any  value 
for  the  note.  The  bill  was  taken  for  con- 
fessed as  to  the  trustees  of  Rector  college. 
There  was  no  evidence  but  the  answer  of 
Rector,  that  the  consideration  of  the  note 
was  the  land  in  Ohio.  If  that  was  the  con- 
sideration it  had  wholly  failed.  The  note 
was  dated  at  Marietta  in  Ohio,  and  was 
payable  generally  to  the  order  of  Rector; 
and  Wilson  the  maker  lived  at  the  time, 
and  continued  to  live,  in  Marietta.  It  did 
not  appear,  except  from  the  answer  of  Rec- 
tor, upon  what  terms  he  assigned  it  to  the 
trustees   of   Rector  college. 

It  was  also  shown  that  Wright  and  Bald- 
win built  the  college,  and  the  note  was 
assigned  to  them  by  the  trustees,  by  en- 
dorsement on  the  back  thereof.  It  was 
proved    that   they   stated  they  had  sold  the 


note  to  L&zier;  and  there  was  in  the 
record  a  deed  by  which  the  trustees  con- 
veyed the  college  property  in  trust,  that  if 
Lazier  failed,  upon  the  use  of  due  diligence, 
to  recover  the  amount  of  the  note  from 
Wilson  or  Rector,  the  property  should  be 
sold,  and  Lazier  should  be  paid  the  sum 
of  one  thousand  three  hundred  dollars, 

480  with  six  *per  centum  interest  thereon 
from  the  30th  of  September  1839  until 

paid ;  that  being  the  amount  they  had  re- 
ceived for  the  note.  These  statements  of 
Wright  and  Baldwin,  and  the  deed  from  the 
trustees,  were  excepted  to  by  the  plaintiff 
as  incompetent  evidence. 

There  was  also  in  the  record  the  copy  of 
an  act  of  the  legislature  of  the  state  of 
Ohio,  by  which  all  notes  for  a  sum  certain, 
and  payable  to  order,  were  made  negotiable. 
The  first  section  will  be  found  in  the 
opinion  of  Judge  Daniel.  The  copy  of  the 
act  was  certified  by  the  secretary  of  state  of 
Ohio,  under  the  great  seal  of  the  state,  as 
being  correctly  copied  from  the  original 
rolls  then  on  file  in  his  oflSce. 

When  the  cause  came  on  to  be  heard,  the 
court  dismissed  the  bill  as  to  all  the  par- 
ties but  Rector,  and  gave  the  plaintiff  a  de- 
cree against  him  for  the  amount  of  the 
note,  with  three  per  cent,  per  annum  inter- 
est. And  thereupon  Wilson  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Price,  for  the  appellant. 
Grattan,  for  the  appellee  Lazier. 

DANIEL,  J.  I  do  not  perceive  any 
ground  for  the  objection  made  to  the  au- 
thentication of  the  copies  of  the  statutes 
of  the  state  of  Ohio,  filed  by  the  appellee 
Lazier.  The  act  of  congress,  approved 
March  27,  1804,  declares  that  all  records 
and  exemplifications  of  office  books,  which 
may  be  kept  in  any  public  office  of  anj' 
state,  not  appertaining  to  a  court,  shall  be 
proved  or  admitted  in  any  other  court  or 
office  in  any  other  state,  by  the  attestation 
of  the  keeper  of  said  records  or  books,  and 
the  seal  of  his  office  thereto  annexed,  if 
there  be  a  seal,  together  with  a  certificate 
of  the  presiding  justice  of  the  county  or 
district  in  which  such  office  may  be  kept ; 
or  of  the  governor,  the  secretary  of  state, 
the     chancellor,     or     the    keeper    of 

481  *the  great   seal   of  the  state,  that  the 
said  attestation  is  in  due  form,  and  by 

the  proper  officer.  And  if  the  said  certifi- 
cate be  given  by  the  governor,  the  secre- 
tary of  state,  the  chancellor  or  keeper  of 
the  great  seal,  it  shall  be  under  the  great 
seal  of  the  state  in  which  the  said  certifi- 
cate is  made.  Story's  Laws  of  the  U.  S. 
vol.  2,  947-8.  And  we  have  the  certificate 
of  the  secretary  of  state  of  the  state  of 
Ohio,  under  the  great  seal  of  the  state, 
stating  that  the  said  acts  **are  correctly 
copied  from  the  original  rolls  now  on  file 
in  this  (his)  office." 

From  this  certificate  it  appears  that  the 
secretary  of  state  is  himself  also  the  keeper 
of  the  rolls.  If  the  offices  had  been  sepa- 
rate, his  certificate  of  the  attestation  of 
the    keeper   of   the     rolls     would,  plainly. 
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under  the  provisions  of  the  law,  have  been 
sufficient,  without  any  additional  certiii- 
cate  by  the  governor.  I  do  not  see  how 
the  fact  that  he  happens  to  hold  both  offices, 
detracts  at  all  from  the  efficacy  of  his 
certificate  as  secretary  of  state. 

By  the  first  section  of  the  first  of  the 
above  mentioned  acts,  all  bonds,  promis- 
sory notes,  bills  of  exchange,  foreign  or 
inland,  drawn  for  any  sum  or  sums  of 
money  certain,  and  made  payable  to  any 
person,  or  order,  &c.,  are  placed  on  the 
footing  of  negotiable  paper.  The  note  for 
two  thousand  one  hundred  and  eighty-seven 
dollars  and  fifty  cents  is  dated  '^Marietta." 
In  the  deed  from  Rector  to  Mills  and  Wil- 
son, of  the  29th  of  September  1837,  the  two 
latter  are  described  as  of  Marietta,  Wash- 
ington county,  Ohio.  And  the  witness 
Murdock  in  his  deposition  states  that  he 
has  been  acquainted  with  Wilson  for  some 
ten  years,  and  during  that  time,  had  al- 
ways understood,  that  his  residence  was  in 
the  town  of  Marietta  in  the  state  of  Ohio. 
The  evidence  is,  therefore,  I  think,  ample 
to  show  that  the  note  was  executed 
482  in  Ohio;  *and  by  the  laws  of  that 
state,  as  we  have  seen,  it  stands  on 
the  footing  of  a  negotiable  instrument. 

Such  being  the  lex  loci  contractus,  the 
note  must  be  treated  as  negotiable  paper 
here:  For  it  seems  to  be  well  settled  that 
a  negotiable  note,  made  in  a  particular 
country,  is  to  be  deemed  a  note  governed 
by  the  law  of  that  country,  whether  it  is 
expressly  made  payable  there  or  is  pay- 
able generally,  without  naming  any  partic- 
ular place;  since  at  most,  under  the 
latter  circumstances,  it  is  as  much  pay- 
able in  that  country  as  elsewhere.  Hence 
such  a  note  makes  the  maker  liable  only 
according  to  the  law  of  the  country  where 
the  note  is  executed,  although  endorsed  in 
another  country;  and  his  liabilities,  and 
so  also  his  rights;  as  for  example,  the  right 
to  set  up  equitable  defences  against  the 
note,  if  allowed  by  the  country  where  the 
note  is  executed,  are  regulated  by  the  law 
of  the  same  country.  Storj'  on  Promissory 
Notes,  i  172. 

Lazier  must  be  presumed  to  be  prima 
facie  a  holder  for  value.  Story  on  Promis- 
sory Notes,  {  1%.  '*The  owner  of  a  bill  is 
entitled  to  recover  upon  it,  if  he  came  to  it 
honestl3' ;  that  fact  is  implied,  prima  facie, 
by  possession ;  and  to  meet  the  inference 
so  raised,  fraud,  felony  or  some  such  mat- 
ter, must  be  proved.*'  Extract  from  the 
Opinion  of  Juord  Denman  in  Arbouin  v. 
Anderson,  1  Ad.  &  Ellis  N.  R.  498,  504,  41 
Eng  C.  Lt,  R.  642,  cited  in  note  to  fore- 
going section.  Vathir  v.  Zane,  6  Gratt. 
266,  opinion  of  Allen,  J.  Upon  the  sup- 
position, however,  that  the  establishment 
of  want  or  failure  of  the  consideration 
would  make  it  incumbent  upon  the  holder 
to  show  that  he  had  given  value  for  the 
note,  no  such  matter  is  established  here 
as  against  I^azier.  In  his  answer,  he 
denies  all  knowledge  whatever  of  the  trans- 
actions between  Wilson  and  Rector.  He 
avers   that  he  is  an  innocent  purchaser  for 


a   full,    fair   and    valuable    consideratioa, 
without   any   notice  whatever  of  any 

483  equity,  want  of  consideration,  *or  any 
other  fact   or  circumstance  connected 

with  the  note,  until  some  time  after  he  had 
purchased.  The  statements  in  the  bill,  and 
the  admissions  in  the  answer  of  Rector  as 
to  the  contract  on  which  the  note  was 
founded,  furnish  no  proof  against  Lazier. 
As  to  him  there  seems  to  be  the  entire  ab- 
sence of  any  competent  evidence  to  show 
what  was  the  origin  of  the  note. 

Even,  however,  if  there  were  evidence 
competent  and  plenary,  as  against  Lazier, 
to  show  a  failure  of  the  consideration  of 
the  note,  I  should  still  hold  that  he  was  not 
bound  to  prove  that  he  paid  value  for  it 
There  is  no  evidence  of  fraud  in  the  ori- 
gin or  negotiation  of  the  note;  and  the 
mere  failure  of  consideration  does  not  im- 
pose on  the  innocent  holder  the  onus  of 
showing  the  consideration  he  gave  for  the 
note.  In  a  note  to  Chitty  on  Bills,  10th 
American  edition,  p.  648,  we  have  a  report 
of  the  case  of  Whitaker  v.  Bklmonds,  1 
Mood.  A  Rob.  366.  In  that  case,  Patterson, 
judge,  said,  '* Since  the  decision  of  Heath 
V.  Sansom,  2  Bar.  A  Adol.  291,  22  Eng.  C. 
L.  R.  78,  the  consideration  of  the  judges 
has  been  a  good  deal  called  to  the  subject; 
and  the  prevalent  opinion  among  them  is, 
that  the  courts  have  of  late  gone  too  far  in 
restricting  the  negotiability  of  bills  and 
notes.  If  indeed  the  defendant  can  show 
that  there  has  been  something  of  fraud  in 
the  previous  steps  of  the  transfer  of  the 
instrument,  that  throws  upon  the  plaintiff 
the  necessity  of  showing  under  what  cir- 
cumstances he  became  possessed  of  it. 
So  far,  I  accede  to  the  case  of  Heath  v. 
Sansom ;  for  there  were  in  that  case  cir- 
cumstances raising  a  suspicion  of  fraud: 
but  if  I  added  on  that  occasion,  that  even 
independently  of  those  circumstances  of 
suspicion,  the  holder  would  have  been 
bound  to  show  the  consideration  which  he 
gave  for  the  bill,  merely  because  there  was 
an   absence  of   consideration    as  be- 

484  tween    the   *previou8    parties   to  the 
bill,  I  am   now   decidedly   of   opinion 

that  such  doctrine  was  incorrect." 

And  in  Knight  v.  Pugh,  4  Watts  & 
Sergeant  445,  the  authorities  are  fully  ex- 
amined and  reviewed,  and  the  rule  stated 
to  be,  that  in  a  suit  against  the  maker,  by 
an  endorsee,  the  plaintiff  cannot  be  called 
upon  to  prove  that  he  paid  value  for  the 
note,  until  the  defendant  has  shown  it  was 
obtained  or  put  in  circulation  by  fraud  or 
undue  means.  In  the  opinion  of  Sergeant, 
judge,  it  is  conceded  that  the  rule  at  one 
time  obtained  of  allowing  the  defendant 
on  proving  that  he  received  no  considera- 
tion, to  call  upon  the  plaintiff  to  show  the 
consideration  he  gave  for  the  note ;  but  he 
proceeds  to  show  that  the  latest  authori- 
ties exclude  want  of  consideration  in  the 
note  or  subsequent  failure,  from  the  class 
of  cases  in  which  the  defendant  may  call  on 
the  plaintiff  to  prove  the  consideration  be 
paid.  See  Low  v.  Chifney,  27  Eng.  C.  L. 
R.  383. 
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There  i«  nothing-  in  Vathir  v.  Zane,  6 
Gratt.  246,  decided  by  the  court,  or  inti- 
mated by  any  of  the  judges  in  conflict  with 
these  authorities.  The  proposition  there 
decided,  is,  that  when  fraud  in  the  procure- 
ment of  the  note  is  averred  and  proved, 
the  maker  has  brought  himself  within  the 
exception  to  the  g-eneral  rule ;  that  the  onus 
proband!  is  then  shifted,  and  thrown  on 
the  holder  to  show  he  has  paid  value. 

In  this  view  of  the  law  the  exclusion  of 
the  declarations  of  Wright  and  Baldwin,  in 
reference  to  the  transfer  of  the  note,  could 
not  affect  the  case,  so  far  as  L/azier  is  con- 
cerned, no  ground  being  laid  for  requiring 
him  to  prove  what  consideration  he  paid 
for  the  note.  The  c^urt  below  has  there- 
fore, I  think,  very  properly  refused  any  re- 
lief against  the  note  in  the  hands  of 
Ifazier. 
As  between  the  maker  and  the  payee  of 
the  note,  however,  the  want  of  con- 
485  sideration  or  subsequent  ^failure  is 
a  proper  defense,  and  the  equities  be- 
tween them  are  not  lost  or  destroyed  by  the 
transfer  of  the  note :  As  between  Wilson 
and  Rector,  the  testimony  is  ample  to  show 
that  there  has  been  an  entire  failure  of 
the  consideration  for  which  the  note  was 
given,  the  whole  of  the  land  in  payment  of 
the  purchase  money  of  which  it  was  exe- 
cuted, having  been  absorbed  by  a  para- 
mount incumbrance. 

In    this  state  of  things  the  principles  de- 
cided in  the  cases  of  Dade's  adm*r  v.  Madi- 
son,   5   Leigh   401,  and  Pettit  v.  Jennings, 
2  Rob.    R.    676,    would   seem    fully  to  sanc- 
tion   such  a   decree   as  has  been   rendered 
by    the  Circuit   court   in    favor  of  Wilson 
against   Rector.     In    the    iirst     mentioned 
case,  an  order  was  drawn  by  Dade  on  Mad- 
ison   in  favor  of  Tankersly,  and  accepted 
by  Madison.     Tankersly  having  obtained  a 
judgment   at    law    on     the    order    against 
Madison,  the  latter  enjoined  the  judgment, 
on    the   ground   that  the  order  and  accept- 
ance were   founded  on  a  gaming  considera- 
tion.    Dade,    in  his   answer,  admitted  that 
the    order  was  drawn    by   him    for  money 
which  he  had  won  of  Madison  at  cards;  and 
he  said  that  Tankersly  was  apprised  of  the 
consideration    and   took    the    order   at    his 
own  risk.     Tankersly  denied  all  knowledge 
of  the  transactions  between  Dade  and  Mad- 
ison,   in   consideration   of   which  the  order 
wa.s  drawn ;  averred  that  he  had  given  Dade 
an    adequate   valuable  consideration  for  it ; 
and  that  Madison   accepted  it  without  hesi- 
tation  or  objection,    and   had  obtained  in- 
dulgence  from  time  to  time,  on  promise  of 
payment.     There   was   no  evidence   as  be- 
tween   Madison   and  Tankersly  to  establish 
that  the   order  was   founded   on  a  gaming 
consideration,    unless   the   answer  of  Dade 
could  be  used  against  Tankersly. 

This  court  held  that  the  answer  of  Dade 
was  no  evidence  against  Tankersly;  and 
there  being  a  failure  to  show,  b3'  any 
testimony  competent,  as  against  him, 
486  *that  there  was  any  vice  in  the  con- 
sideration of  the  order,  Tankersly  was 
permitted   to  execute  his  judgment  against 


Madison.  But  the  court  also  held  that  the 
Circuit  court  had  properly  rendered  a  de- 
cree over  in  favor  or  Madison  against  Dade, 
of  which  Madison  should  be  permitted  to 
avail  himself  as  soon  as  he  satisfied  the 
judgment  in  favor  of  Tankersly. 

In  the  second  case  (Pettit  v.  Jennings), 
the  same  principles  were  reaffirmed.  In 
an  injunction  suit  by  the  obligor  in  a 
gaming  security  against  the  obligee  and 
an  assignee,  the  gaming  consideration  was 
admitted  by  the  obligee  in  his  answer,  but 
there  was  no  competent  proof  against  the 
assignee.  The  assignee  was  permitted  to 
recover,  but  the  obligor  was  indemnified 
by  a  decree  over  against  the  obligee.  The 
grounds  for  such  relief  are  forcibly  stated 
by  Judge  Baldwin  in  his  opinion.  ^^When 
a  failure  of  proof  (he  says)  as  to  the  as- 
signee on  a  supervening  equity  between  him 
and  the  obligor,  induces  a  court  of  equity 
to  enforce  the  security  in  behalf  of  the  as- 
signee, or,  what  is  in  effect  the  same,  to 
suffer  it  to  be  enforced;  then  the  court 
ought  to  proceed,  if  the  subject  and  par- 
ties be  properly  before  it,  to  administer 
the  justice  of  the  case  as  between  the  obli- 
gor and  the  obligee.  The  latter  having 
by  his  contract  of  assignment  appropriated 
to  himself  the  avails  of  the  security,  and 
being  enabled  to  retain  them,  by  the  act  of 
the  court,  which  relieves  him  incidentally 
from  all  responsibility  to  his  assignee,  the 
result  is,  when  the  security  shall  have 
been  enforced  against  the  obligor,  that  the 
obligee  has  obtained  from  him  in  substance, 
though  not  in  form,  by  means  of  a  com- 
pulsory proceeding,  satisfaction  of  a  debt 
destitute  of  consideration,  and  denounced 
by  the  law :  but  the  subject  and  the  parties 
are  still  before  the  court,  and  I  am  at  a  loss 
to  conceive  upon  what  principle  the 
487  court  can  refuse  *redress  to  the  obli- 
gor against  the  obligee.**  So  here, 
the  whole  foundation  on  which  the  note 
rested,  having  been  swept  away  by  an  en- 
tire failure  of  the  consideration,  it  was  a 
worthless  paper,  and  liable  to  be  canceled 
so  long  as  it  remained  in  the  hands  of  Rec- 
tor. By  means  of  his  transfer,  and  of  the 
transfers  of  others  claiming  under  him, 
the  note  has  reached  the  hands  of  one  who, 
from  considerations  of  commercial  policy 
favoring  the  negotiability  and  circulation 
of  such  instruments,  is  allowed,  under 
the  circumstances,  to  enforce  it  against  the 
maker  as  a  valid  security.  But  Rector  has 
thereby  acquired  no  advantage  which  can 
avail  him  in  a  court  of  equity.  Having 
voluntarily  placed  it  out  of  his  power  to 
cancel  the  note,  he  is  bound,  in  equity  and 
good  conscience,  to  plac^  Wilson,  as  nearly 
as  may  be,  in  the  position  he  occupied  be- 
fore the  note  was  endorsed  away.  The 
measure  of  the  indemnity  is  the  amount 
that  Wilson  is  bound  to  pay  to  Lazier,  viz : 
the  principal  and  interest   of  the  note. 

The  decree  in  favor  of  Wilson  against 
Rector  is,  therefore,  I  think,  clearl3'  right : 
but  the  court  has,  it  seems  to  me,  stopped 
short  of  giving  to  Wilson  the  whole  relief 
to  which  he  is  entitled.     It  is  alleged  in  the 
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bill  that  Rector  assigned  or  endorsed  the 
note  to  the  trustees  of  Rector  college,  with- 
out consideration;  that  he  made  a  dona- 
tion of  said  note  to  the  college ;  and  that 
the  said  trustees  had  transferred  the  note 
to  Ivazier.  They  have  not  answered,  and 
the  bill  as  to  them  has  been  taken  as  con- 
fessed; and  from  the  deed  executed  by  the 
trustees  on  the  11th  November  1839,  styl- 
ing themselves  Trustees  of  the  Western 
Virginia  Education  Society,  it  is  recited 
that  Rector  transferred  the  note  to  the 
said  trustees ;  and  that  they,  for  the  pur- 
pose of  raising  funds  to  erect  the  necessary 
buildings  of  said    society,    sold    and 

488  transferred  the   said    note  *to  James 
D.    Wright  and  David  Baldwin,    and 

that  Wright  and  Baldwin  subsequently  sold 
and  transferred  it  to  Lazier:  And  the  said 
deed  conveys  property  for  the  purpose  of 
indemnifying  and  securing  Lazier,  in  the 
event  that  he  should  fail,  after  using  due 
diligence,  to  recover  the  debt  from  Wilson 
and  Rector. 

The  want  or  failure  of  consideration  in 
the  note  may  be  insisted  upon  as  a  defense, 
not  only  between  the  original  parties  to  the 
contract,  but  also  between  the  maker  and 
one  who  claims  under  the  payee  without 
having  given  value  for  the  note.  Story  on 
Promissory  Notes,  {  190.  If  the  note  were 
now  in  the  possession  of  the  society,  they 
would  have  nothing  to  plead  against  its 
cancellation.  The  presumption  which  has 
stood  to  L/azier  in  the  place  of  proof,  and 
protected  him  as  a  bona  fide  holder  for 
value,  cannot  be  invoked  by  the  society. 
They  have  not  denied  the  positive  allega- 
tion of  the  bill,  that  they  acquired  the  note 
by  donation.  They  have,  by  their  own 
admission,  sold  and  transferred  the  note, 
and  have  placed  their  endorsee  in  a  posi- 
tion to  enforce  it.  If  permitted  to  retain 
the  purchase  money  of  the  note  to  the  prej- 
udice of  Wilson,  they  will  in-  substance 
and  effect  have  coerc^  him  to  pay  to  them 
the  amount  of  a  note  against  which,  as 
between  him  and  them,  he  had  a  valid  de- 
fense. They  may  have  parted  with  the 
note,  and  most  probably  did  part  with  it, 
without  any  knowledge  of  the  defect  or 
failure  in  the  consideration.  But  they 
gave  nothing  for  the  note,  and  to  the  ex- 
tent that  they  have  received  value  for  it, 
they  are  in  the  receipt  of  money  which  they 
had  no  right,  in  equitj',  to  collect.  They 
are  holding  funds  to  which  another  in  foro 
conscientiae  has  a  better  right.  Rector  is 
alleged  and  proved  to  be  insolvent.  The 
decree  over  against  him  will,  therefore, 
in  all  probability,  prove  unavailing.  In 
such  an  event,  I  do  not  perceive  upon 

489  *what   grounds   of  equity   his  volun- 
tary   donee    can    claim    to    hold    the 

funds  which  have  been  realized,  in  effect, 
by  the  collection  of  an  instrument  wholly 
void  of  consideration. 

It  seems  to  me  that  the  societ3%  in  such 
a  state  of  things,  is  bound  to  hand  over  to 
Wilson  whatever  they  may  have  received 
as  the  price  of  the  transfer  of  the  note. 

Upon   the   whole,    I   think   the   decree  is 


right  in  all  things  except  in  dismissing  the 
bill  as  to  the  Western  Virginia  education 
society.  I  am,  therefore,  for  affirming  the 
decree,  so  far  as  it  refuses  to  relieve  Wilson 
against  the  note  in  the  hands  of  Lazier, 
and  gives  him  a  decree  over  against  Rector; 
but  for  reversing,  so  far  as  it  dismisses  the 
bill  against  the  society,  and  for  remanding; 
the  cause  for  further  proceedings  with 
liberty  to  Wilson,  on  paying  the  amount 
of  the  note  and  interest  to  Lazier  and  on 
showing  that  the  decree  against  Rector 
has  proved  unavailing,  to  apply  for  and 
have  a  decree  against  the  society  for  the 
amount  that  they  received  as  the  price  of 
the  note,  with  its  interest. 

The  other  judges  -concurred  in  the  opin- 
ion of  Daniel,  J. 

The  decree  was  as  follows: 

The  court  is  of  the  opinion  that  the  ap- 
pellee Lazier  ought  to  be  regarded  as  the 
bona  fide  endorsee  for  value  of  the  note  for 
two  thousand  one  hundred  and  eighty-seven 
dollars  and  fifty  cents,  in  the  bill  and  pro- 
ceedings mentioned,  without  notice  of  the 
failure  of  the  consideration  for  which  it 
was  given,  and  that  the  said  note,  as  t>e- 
tween  the  said  Lazier  and  the  maker,  the 
appellant  Wilson,  is  a  valid  instrument, 
liable  to  be  enforced  against  the  said  Wil- 
son. 

The  court  is  further  of  opinion, 
490  that  the  testimony  *in  the  cause  is 
competent  and  plenary  to  show,  as 
between  the  said  Wilson  and  the  appellee 
Rector,  that  the  consideration  of  the  said 
note  has  entirely  failed;  and  that  if  Rector 
still  held  it,  it  would  be  liable  to  be  can- 
celed at  the  suit  of  the  said  Wilson. 

The  court  is  further  of  opinion,  that  as 
the  said  Rector  has  endorsed  the  note  and 
placed  it  in  the  power  of  his  remote  en- 
dorsee, the  said  Lazier,  to  enforce  it  as  a 
valid  instrument  against  the  said  Wilson, 
he  is  bound  in  equity  to  indemnify  the  lat- 
ter by  paying  to  him  the  principal  and  in- 
terest of  the  said  note,  whenever  he  the 
said  Wilson  shall  have  paid  the  same  to  the 
said  Lazier. 

The  court   is   further  of  opinion,  that  as 
the   trustees  of  Rector  college  obtained  the 
said    note    from   the    said   Rector,  without 
having   paid  value  therefor,  and  by  way  of 
donation   from   the  said   Rector,   and  have 
endorsed  the  same  for  a  valuable  considera- 
tion ;  and    have    by    means    of    the     said 
endorsement    and    of    the    subsequent   en- 
dorsement  of   their  endorsees,  Wright  and 
Baldwin,  enabled  Lazier  to  enforce  the  note 
against   the   said   Wilson,    the  said  Wilson 
has   a   right  in  equity,  on  showing  that  he 
has  pai0   the   same,   and  that  he  is  unable 
to   obtain   the   indemnity   against  the  said 
Rector  to  which  he  is  entitled,  by  reason  of 
the   insolvency   of   the  latter,  to  recover  of 
the  said  trustees  of  Rector  college  the  price 
of    their   transfer   of    said    note,    with    its 
interest. 

The  court  is,  therefore,  of  opinion  to 
affirm  the  whole  of  the  decree,  except  so 
much   thereof  as  dismisses  the  bill  against 
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the  said  coUeg'e,  with  costs  to  the  said  La- 
zier; and  to  reverse  so  much  as  dismisses 
the  bill  against  the  said  college,  with  costs 
to  the  plaintiff  in  error  against  said  col- 
lege ;  and  to  remand  the  cause  for  further 
proceedings,  with  liberty  to  the  said  Wil- 
son, on  showing  that  he  has  paid  the 
491  principal  *and  interest  of  the  said 
note  to  the  said  Lazier,  and  that  the 
decree  in  his  favor  against  Rector  has 
proved  unavailing,  to  ask  for  and  have  a 
decree  against  the  said  trustees  of  Rector 
college  for  so  much  as  they  received  from 
their  endorsees  Wright  and  Baldwin,  as  the 
price  of  their  endorsement  of  said  note  to 
the  latter. 

Upon  the  application  of  the  said  Wilson 
to  have  the  decree  aforesaid,  the  trustees 
of  the  college  may,  if  they  can,  show  that 
they  received  less  for  their  transfer  than 
the  nominal  value  of  the  said  note ;  and  in 
such  event,  the  decree  will  be  for  such 
smaller  sum,  with  its  interest.  But  in  case 
they  fail  to  furnish  such  proof,  the  decree 
must  be  for  such  nominal  value,  and  its 
interest. 
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I.  Deeds  of  Trust— Oatetandloff  Tttle-Daty  of  Trustee. 

—Real  estate  is  conveyed  In  trust  to  secure  debts. 
Tbe  ffrantor  in  the  deed  has  at  the  time  but  an 
equitable  title,  but  is  entitled  to  have  the  legal 
title.  It  is  an  abuse  of  his  power  by  the  trustee  to 
sell  the  property  before  ffettinir  the  leiral  title. 
a.  Same— Failure  of  Trustee  to  Qet  in  l^egel  Title  l>efore 
5ale— Effect— Case  at  Bar.*— The  trustee  havlnsr  sold 
the  property  for  one-fourth  of  its  value,  without 
cettlng  the  legal  title,  and  the  principal  creditor 
secured  by  the  deed  having  become  the  purchaser: 
And  the  grantor  being  absent  at  the  time,  and  the 
money  to  pay  the  debts  having  been  forwarded  to 
his  agent  at  the  place  of  sale,  and  being  at  the  time 
in  the  post-office  at  the  place  and  not  delivered  to 
tbe  agent,  though  in  the  expectation  of  receiving 
It  he  had  several  times  appUed  at  the  office  for  the 
letter,  a  court  of  equity  will  set  aside  the  sale. 

•Sale  of  Land  by  Trustee— Cloud  on  Title-Effect.— For 

the  proposition  that  a  sale  made  by  a  trustee,  where 
there  is  a  cloud  on  the  title,  will  be  set  aside,  the 
principal  case  is  cited  and  approved  in  the  following 
cases:  Roberts  v.  Roberts.  IS  Gratt.  641.  and  noie\ 
Wash.,  A.  &  O.  R.  R.  Co.  v.  Alex.  &  W.  R,  R.  Co.,  19 
Gratt  617;  Graeme  v.  CuUen,  28  Gratt.  287;  Shurtz  v. 
Johnson.  28  Gratt.  663,  and  noU\  Horton  v.  Bond,  28 
Gratt  825,  and  note-,  Preston  v.  Stuart  29  Gratt  803; 
Schnltz V.  Hansbrongh, 38 Gratt  S77.  and  n4)U\  Muller 
V.  Stone,  84  Va.  837,  6  S.  E.  Rep.  228:  Alexander  v. 
Howe,  85  Va.  302.  7  S.  E.  Rep.  248;  Brown  v.  Lawson. 
86  Va.  285,  9  S.  E.  Rep.  1014:  Parsons  v.  Snider.  42  W. 
Va.  321.  26  S.  £.  Rep.  287;  Thomas  v.  Bank.  86  Va.  293, 
•  S.  E.  Rep.  1122;  Fowler  v.  Lewis,  36  W.  Va.  134,  14  S. 
E.  Rep.  454;  Burlew  v.  Quarrier.  16  W.  Va.  141:  Hart- 
man  V.  Evans,  88  W.  Va.  679, 18  S.  E.  Rep.  814;  Dryden 
V.  Stephens,  19  W.  Va.  18:  Spencer  v.  Lee,  19  W.  Va. 
198:  Curry  v.HiJl,  18  W.  Va.  373.  875;  Fleming  v.  Holt 
12  W.  Va.  157;  Machir  v.  Sehon.  14  W.  Va.  783,  787: 
Kinports  v.  Rawson.  29  W.  Va.  497,  2  S.  E.  Rep.  90; 
Lallance  v.  Fisher,  29  W.  Va.  519,  2  S.  E.  Rep.  779; 
Llvey  V.  Wlnton,  30  W.  Va.  560,  4  S.  E.  Rep.  455. 


Rossett,  by  deed  of  trust  dated  the  12th 
of  April  1844,  conveyed  certain  real  estate, 
consisting  of  a  lot  of  ground  with  a  brick 
house  thereon,  in  the  town  of  Ripley,  in 
the  county  of  Jackson,  to  Joseph  Smith,  in 
trust  to  secure  the  payment  of  two  single 
bills,  one  to  Andrew  Wilson  &  Co.  for 
forty-three  dollars  and  seventy  cents,  dated 
the  same  day  with  the  deed,  and  payable 
one  year  thereafter,  with  interest  from  the 
date,  and  the  other  to  Henry  J.  Fisher, 
for  one  hundred  and  fifty-two  dollars,  dated 
the  2d  of  January  1844,  and  to  indemnify 
Fisher  as  security  for  costs  in  the  case  of 
Hassler's  lessee,  &c.  v.  King.  The  deed 
provided  that  in  case  of  default  in  the  pay- 
ment of  the  said  debts  and  exoneration  of 
said  security  in  one  year  from  the  date  of 
the  deed,  the  trustee  should  sell  the  prop- 
erty for  ready  money,  at  public  auction, 
before  the  front  door  of  the  court-house  of 
Jackson  county,  and  apply  the  proceeds  to 
the    satisfaction    of    the    purposes   of    the 

trust.  Rossett  having  made  default, 
493      the  *trustee,  at  the  request  of  Fisher, 

after  giving  thirty  days'  notice  of  the 
time,  place  and  terms  of  sale,  by  causing  an 
advertisement  thereof  to  be  posted  at  the 
door  of  the  said  court-house,  did,  on  the 
23d  of  June  1845,  (that  being  the  first 
day  of  a  quarterly  term  of  said  county,)  at 
the  door  of  the  said  court-house,  expose  the 
said  property  to  public  sale  for  ready 
money,  when  the  said  Fisher,  being  the 
highest  bidder,  became  the  purchaser,  at 
the  price  of  two  hundred  dollars.  And  the 
property  was  accordingly  conveyed  to  him 
by  the  trustee,  who  received  the  purchase 
money,  and  applied  it  to  the  purposes  of  the 
trust,  and  made  a  report  of  the  sale  ac- 
cording to  law. 

In  July  1847  Rossett  filed  his  bill  in  the 
Circuit  court  of  said  county,  for  the  pur- 
pose of  setting  aside  the  said  sale ;  stating 
in  the  said  bill  that  for  a  short  time  pre- 
vious to  the  expiration  of  the  trust  he  had 
been  in  Pennsylvania  for  the  purpose  of 
raising  money  to  discharge  the  debts  se- 
cured by  the  deed,  having  left  D.  G.  Mor- 
rill of  Ripley  as  agent  to  attend  to  his 
business ;  that  shortly  before  the  expiration 
of  the  trust  he  forwarded,  or  caused  to  be 
forwarded,  to  his  said  agent,  through  the 
medium  of  the  mail,  a  draft  from  the  treas- 
ury    department     at    Washington,    on    the 

See  further  on  tbe  subject  monographic  note  on 
"Deeds  of  Trust" 

As  applied  to  judicial  sales,  see  monographic  note 
on  "Judicial  Sales"  appended  to  Walker  v.  Page,  21 
Gratt  636.  In  the  following  cases  the  principal  case 
was  distinguiiihed  on  the  grounds  that  there  was  no 
cloud  on  the  title:  Graeme  v.  Cullen,  28  Gratt.  287. 
and  note\  Kinports  v.  Rawson,  29  W,  Va.  497,  2  S.  E. 
Rep.  90:  Shurtz  v.  Johnson,  28  Gratt  662:  Curry  v. 
Hill,  18  W.  Va.  378,  875:  Lallance  v.  Fisher,  29  W.  Va. 
519.  2  S.  E.  Rep.  779;  Preston  v.  Stuart  29  Gratt  803: 
Fleming  v.  Holt  12  W.  Va.  157:  Muller  v.  Stone.  84 
Va.  887,  6  S.  E.  Rep.  2e8  ;  Fowler  v.  Lewis.  36  W.  Va. 
134.  14  S.  E.  Rep.  4.M:  Brown  v.  Lawson,  86  Va.  285,  9 
S.  E.  Rep.  1014:  Thomas  v.  Bank,  86  Va.  298,  9  S.  E. 
Rep.  1122:  Dryden  v.  Stephens,  19  VV.  Va.  18. 
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Commercial  Bank  of  New  York,  for  the  aum 
of  two  hundred  and  twenty  dollars,  with 
directions  to  be  applied  towards  the  liqui- 
dation of  the  said  debts ;  that  the  draft  ar- 
rived at  the  post-oflfice  in  Ripley  two  days 
before  the  da}'  advertised  for  the  sale  of 
the  property ;  but  from  some  cause,  either 
accidental  or  designed,  the  post-master 
neglected  to  hand  the  letter  containing  the 
draft  to  the  said  agent,  although  repeated 
applications  were  made  therefor,  until  two 
days  after  the  sale,  when  the  agent  re- 
ceived the  draft  and  tendered  it  to  Fisher, 
who  refused  to  receive  it.  That  when  the 
property  was  exposed  to  sale  Fisher  bid  two 
hundred  dollars  for  it,  and  directed  the 
sale   to    be  suspended   for    the    time 

494  *then   present ;  that  late  in  the  after- 
noon, near  sundown,  of  the  same  day, 

when  there  were  no  bidders  present,  as 
complainant  was  advised,  but  the  said 
Fisher,  the  sale  was  resumed,  and  no  further 
bid  being  made,  the  property  was  cried  out 
to  Fisher  at  his  said  bid  of  two  hundred 
dollars;  the  complainant's  said  agent  be- 
ing present  and  forbidding  the  sale. 
That  the  sum  of  two  hundred  dollars  was 
a  greatly  inadequate  price  for  the  prop- 
erty, which  was  worth  one  thousand  two 
hundred  dollars;  and  complainant  believed 
would  have  sold  for  the  same,  if  it  had  not 
been  represented  to  some  who  were  anx- 
ious to  purchase,  that  the  sale  would  be 
postponed ;  and  that  Fisher  had  frequently, 
after  the  execution  of  the  deed  of  trust  and 
before  the  sale,  made  different  offers  for 
the  property,  greatly  exceeding  the  price 
at  which  he  purchased  it,  but  complainant 
rejected  them  as  inadequate.  Other  state- 
ments are  contained  in  the  bill,  but  it  is 
unnecessary  to  notice  them.  Fisher,  Smith 
the  trustee,  and  Wilson  A  Co.  were  made 
defendants. 

In  August  1847  Fisher  filed  his  answer, 
denying  many,  if  not  most,  of  the  mate- 
rial allegations  of  the  bill.  He  denies  that 
the  property,  (the  imperfect  and  dilapi- 
dated condition  of  which  he  minutely  de- 
scribes), could  under  any  circumstances 
have  been  sold  for  as  much  as  one  thou- 
sand two  hundred  dollars;  and  attributes 
the  sacrifice,  if  any,  at  which  it  was  sold, 
to  the  fact  that  the  sale  was  forbid  by 
Rossett's  agent,  and  also  to  the  condition  of 
the  title  at  the  time  of  the  sale.  In  regard 
to  the  latter,  he  states,  that  Rossett  had  no 
deed  for  the  property,  and  only  incumbered 
his  equitable  right  thereto,  the  legal  title 
being  in  A.  N.  Kinnaird  of  Wood  county, 
whose  wife  had  and  still  has  a  claim  of 
dower  therein;  **that  it  was  very  uncer- 
tain whether  Kinnaird  would  make  the 
deed  or  not ;  for  if  there  is  not  now,  there 
formerly  was,  a  suit  depending  on  the 
equity   side  of  Jackson  county  Supe- 

495  rior  *court,  brought  by  respondent 
for  Rossett  against  Kinnaird,  to  com- 
pel him  to  make  this  very  deed ;  which  suit 
or  another  similiar  one  had  to  be  brought 
at  the  sale  under  the  trust ;  all  of  which 
was  well  known  to  respondent,  and  it  is 
believed   also  to  most,  if  not  all  of  the  cap- 


italists present  at  the  sale ;  and  it  is  be- 
lieved most  of  the  capitalists  of  Jackson 
county  were  present."  He  further  state* 
that  after  getting  the  trustee's  deed,  he 
turned  his  attention  to  getting  in  the  legal 
title  outstanding  in  Kinnaird ;  and  on  the 
Ist  day  of  August  1845  drew  a  deed  which 
was  by  him  executed  and  acknowledged  on 
the  4th  day  of  September  1845,  and  came 
to  respondent's  hands  some  months  there- 
after, when  it  was  placed  on  record.  A 
copy  of  this  deed  is  filed  with  the  answer. 
In  October  and  November  1847  Wilson  & 
Co.  and  the  trustee  Smith  filed  their  respec* 
tive  answers.  That  of  the  former  it  is  un- 
necessary to  notice.  The  latter  states  in 
his  answer  that  there  was  a  large  crowd 
at  the  sale ;  that  at  its  commencement  be- 
tween 10  and  11  o'clock,  D.  G.  Morrill, 
representing  himself  to  be  Rossett's  agent, 
forbade  the  sale,  which  was  disregarded, 
and  the  sale  went  on ;  that  after  getting  two 
or  three,  or  perhaps  more  bids,  respondent 
suspended  the  sale  until  after  dinner,  when 
he  recommenced  it,  and  there  being  no 
other  bid,  was  about  to  close  the  sale,  when 
Morrill  requested  him  to  leave  it  open  as 
long  as  he  could ;  representing  that  a  few, 
perhaps  two  or  three  days  before,  Rossett 
had  gone  to  Point  Pleasant,  and  would  very 
likely  be  back  before  sundown,  and  perhaps 
be  able  to  effect  an  arrangement  and  obvi- 
ate the  sale ;  that  with  Fisher's  consent  the 
sale  was  suspended  until  near  sundown; 
that  shortly  before  the  sale  was  closed  re- 
spondent went  to  several  who  had  during 
the  day  bid,  or  talked  of  bidding,  and  let 
them   know   that   the  sale  would  shortly  be 

closed  at  the  court-house  door,  and  at 
496      more   than   one    place   *gave    public 

notice  that  the  property  would  there 
be  cried  for  the  last  time ;  and  after  crying 
it  thirty  or  forty  minutes  at  the  court- 
house door,  without  receiving  another  bid, 
he  cried  it  out  to  Fisher,  who  requested 
respondent  not  to  make  a  deed  for  the  prop- 
erty until  he  should  see  respondent  again. 
That  in  fact  the  deed  was  not  made  until 
the  date  of  the  acknowledgment,  (which 
is  the  30th  of  July  1845,)  though  it  bears 
date  on  the  day  of  sale.  That  it  was  not 
true  that  any  person  was  prevented  from 
bidding  at  the  sale  in  consequence  of  the 
time  it  was  closed.  That  he  knows  of  no 
representation  having  been  made  to  any 
person  anxious  to  purchase,  that  the  sale 
would  be  postponed ;  and  if  he  had  known 
of  any  such  representation,  he  would  at 
once  have  undeceived  the  person  to  whom 
it  was  made ;  and  that  he  would  not,  acting 
as  trustee,  (and  knowing  his  duty  to  be 
to  act  as  the  agent  of  both  parties,)  have 
sold  property  under  such  circumstances  as 
are   alleged   in  the  bill. 

Sundry  depositions  were  taken  in  the 
case ;  and  among  them  the  depositions  of 
Smith  the  trustee,  Morrill  the  ag'ent  of 
Rossett,  Wetzel  the  deputy  post-master  at 
Ripley,  and  Hassler.  Smith  proved  sub- 
stantially the  same  facts  stated  in  his  an- 
swer. Morrill  proved  that  he  was  Rossett's 
agent  in  Jackson,  at  and  before  the  time  of 
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the  sale,   informed  Rossett,   who   was  ab- 
sent, that  the   property  would  probably  be 
sold  under  the  deed  of  trust,  and  furnished 
him    with    a   statement    of   the     probable 
amount  necessary  to  discharge   the   deed. 
Rossett  replied  that  he  would  make  arrange- 
ment with   Hassler  to   have   the  requisite 
amount  forwarded   for  that  purpose.     Pre- 
vious to  the   sale  deponent  had  frequently 
called  at  the  post-office   at  Ripley  and  en- 
quired for  a   letter  in  which  he  expected  a 
draft  to  discharge  the  deed  of  trust,  and 
was  as  often  informed  by  the  post-master 
that    there  was  no  such  letter.     When  tlpe 
trustee     was     about     to     proceed    to 
497     ^make    the    sale,    deponent,,    as    the 
agent  of  Rossett,  forbade  it,  stating 
that  he  had  received  the  most  positive  as- 
surance   that    an    arrangement    would   be 
made  to  pay  the  money,   and  that  he  ex- 
pected Rossett   (who  had  been  a  few  days 
before  in  Ripley,   and  had  gone  to  Point 
Pleasant  to  see  if  the  draft  had  not  been 
sent  to  that  place)   to  arrive  every  hour. 
Deponent^s  statement  of  what  followed  the 
sale  sul>stantially  agrees,  as  far  as  it  goes, 
witli  that  of  the  trustee.     On  the  27th  of 
June,  four  days  after  the  sale,  deponent  re- 
ceived the  draft  which  he  had  no  doubt  was 
in  the  office  at  the  time  of  the  sale.     He 
afterwards  called  on  Fisher  and  asked  him 
if  he  would  receive  the  draft  in  discharge 
of  the  deed,    which  he  refused  to  do.     De- 
ponent's impression  was  that  in  the  letter 
conveying  the  draft,   Hassler  required  that 
Fisher,     on    receiving    the    draft,    should 
have  the  trust  deed  assigned  to  him.     Wet- 
zel's deposition  confirms  that  of  Morrill  in 
regard  to  his  repeated  enquiries  for  letters, 
and  his  belief  that  the  letter  enclosing  the 
draft  was  in  the  post-office  at  the  time  of 
the  sale  and  when  the  enquiries  were  made ; 
but  it  was  overlooked,  being,  as  deponent 
thought,    in  a  wrong  box.     Hassler  proved 
that  early  in  the  spring  of  1845  Rossett  ap- 
plied to  him  for  two  hundred  and  twenty 
dollars  to  pay  to  Fisher  for  the  redemption 
of  his  proi>erty  in  Ripley.     Deponent  would 
have  advanced  the  money  immediately  to 
Rossett,   but  he  preferred  a  check  for  the 
amount    to    be    forwarded  to  Morrill;  and 
deponent   accordingly   enclosed    a   govern- 
ment   check  on   the    Commercial  Bank  of 
New  York  for  the  amount,  and  mailed  the 
letter    on    the    12th    of    June   1845.     Such 
checks  he  was  in  the  habit  of  disposing  of 
for    a    premium    in    gold.     A    letter    from 
Rossett    to  Fisher,   dated  the  9th  of  June 
1845,    and  directed  to  Point  Pleasant,  stat- 
ing the  arrangement  made  with   Hassler, 
was  received  by  Fisher  on  the  18th  of  June 
1845,  and   was   filed   as  an  exhibit  by 
498      him.     *From    that  letter    it    appears 
that  Rossett  expected  the  check  to  be 
sent  to  Fisher   at  Point  Pleasant,  the  place 
of  his  residence,  about  thirty   miles  distant 
from   Ripley:  But  it  was  sent  to  Morrill  at 
Ripley. 

The  evidence  of  the  value  of  the  property 
at  the  time  of  the  sale  is  somewhat  com- 
plicated and  conflicting.  A  great  deal  of 
evidence  was  taken  by  Fisher  to   show   the 


bad  construction  and  dilapidated  condition 
of  the  building;  but  none  of  it  I  believe 
fixes  the  value  in  numero  at  that  time. 
A  letter  from  Fisher  to  Rossett,  dated  May 
29th,  1844,  between  one  and  two  months 
after  the  date  of  the  deed  of  trust,  is  ex- 
hibited with  the  biU.  In  that  letter  the 
writer  manifested  a  strong  desire  to  pur- 
chase the  property,  and  complained  that 
Rossett  had  asked  him  one  thousand  dollars 
for  it,  while,  as  the  writer  had  been  in- 
formed, Rossett  had  offered  to  sell  it  for 
six  hundred  dollars.  The  fair  inference  to 
be  drawn  from  this  letter  is,  that  when  it 
was  written  Fisher  would  have  given  at 
least  six  hundred  dollars  for  the  property. 
But  I  think  the  best  evidence  of  the  value 
of  the  property  at  the  time  of  the  sale  is 
to  be  found  in  the  deposition  of  William 
Shepard,  high  sheriff  of  Jackson,  who 
proved  that  in  his  opinion  the  property 
was  then  worth  at  least  eight  hundred  and 
fifty    or  nine  hundred  dollars. 

On  the  19th  of  September  1848,  the  cause 
came  on  for  final  hearing,  and  the  bill  was 
dismissed.  From  that  decree  Rossett  has 
appealed. 

Price,  for  the  appellant,  and  Patton,  for 
the  appellees,  submitted  the  case. 

MONCURB,  J.,  after  stating  the  case, 
proceeded : 

A  trustee  in  a  deed  of  trust  is  the  agent  of 
both  parties,  and  bound  to  act  impartially 
between  them ;  nor  ought  he  to  permit  the 
urgency  of  the  creditors  to  force  the  sale 
under  circumstances  injurious  to  the 
499  *debtor  at  an  inadequate  price.  1 
L/om.  Dig.  323;  Quarles  v.  Lacy,  4 
Munf.  251.  He  is  '^bound  to  bring  the 
estate  to  the  hammer, ' '  as  has  been  said  by 
Lord  Eldon,  ** under  every  possible  advan- 
tage to  his  cestui  que  trusts;"  and  he 
should  use  all  reasonable  diligence  to  ob- 
tain the  best  price.  Hill  on  Trustees  479, 
marg.  and  the  cases  cited.  He  may  and 
ought,  of  his  own  motion,  to  apply  to  a 
court  of  equity  to  remove  impediments  to 
a  fair  execution  of  his  trust;  to  remove  any 
cloud  hanging  over  the  title ;  and  to  adjust 
accounts  if  necessary,  in  order  to  ascertain 
the  actual  debt  which  ought  to  be  raised 
by  the  sale,  or  the  amount  of  prior  incum- 
brances. And  he  will  be  justified  in  de- 
laying for  these  preliminary  purposes,  the 
sale  of  the  property,  until  such  resort  may 
be  had  to  a  court  of  equity.  If  he  should 
fail,  however,  to  do  this,  the  party  injured 
by  his  default  has  an  unquestionable  right 
to  do  it;  whether  such  party  be  the  cred- 
itor secured  by  the  deed,  or  a  subsequent 
incumbrancer,  or  the  debtor  himself  or  his 
assigns.  And  this  ma}'  be  done  notwith- 
standing the  impediments  in  the  way  of  a 
fair  sale,  may  have  been  known  to  the 
debtor  at  the  tihie  of  the  execution  of  the 
deed,  and  the  removal  of  them  before 
the  time  prescribed  in  the  deed  for  the  sale 
was  impracticable,  and  could  not  therefore 
have  been  contemplated  by  him. 

For  these  principles  I  refer  to  1  Lorn. 
Dig.     322-326;  1    Tuck.    Com.    book    2,    p. 
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101-106;  Quarles  v.  I/acy,  4  Munf.  251; 
Gray  v.  Hancock,  1  Rand.  72;  Chowning  v. 
Cox,  Id.  306;  Gibson's  heirs  v.  Jones,  5 
Leigh  370;  Miller  v.  Argyle's  ex*or.  Id. 
460;  Wilkins  v.  Gordon,    11  Leigh  547. 

Let  us  apply  these  principles  to  this  case. 
The  property  was  sold  for  less  than  a 
fourth  of  its  value.  The  sale  was  made 
under  circumstances  and  in  a  manner  well 
calculated  to  produce  such  a  result.  Even 
if  the  title  had  been  unexceptionable, 

500  I   think   the    trustee    *ought   to  have 
postponed   the   sale   to  another  day; 

which  would  have  subjected  the  creditors 
to  no  other  inconvenience  than  a  little 
delay,  while  it  would  have  avoided  a  sacri- 
jice,  and  might  have  obviated  the  necessity 
of  a  sale.  It  may  be  said  that  Rossett's 
agent  ought  not  to  have  forbid  the  sale. 
Whether  he  ought  or  not,  he  did  what  he 
thought  was  his  duty,  and  I  do  not  think 
that  this  act  of  the  agent  justified  the  sacri- 
fice of  the  principal' s  property.  Sec  Ord  v. 
Noel,  6  Madd.  R.  126;  Wilkins  v.  Gordon, 
11  Leigh  547. 

But  in  my  view  of  this  case  it  is  unnec- 
essary to  consider  whether  the  sacrifice  of 
the  property,  and  the  circumstances  under 
which  it  was  sold,  independently  of  the 
state  of  the  title,  would,  severally  or  to- 
gether, be  sufficient  ground  for  setting 
aside  the  sale.  I  am  of  opinion  that  the 
cloud  over  the  title  at  the  time  of  the  sale 
is  of  itself  a  sufficient  ground  for  that  pur- 
pose. The  deed  conveyed,  and  the  trustee 
sold  only  the  equitable  title  to  the  prop- 
erty. The  legal  title  was  outstanding  in 
A.  N.  Kinnaird.  It  should  have  been  got- 
ten in  before  the  sale;  and  the  trustee 
would  have  been  justified  in  delaying  the 
sale,  and  in  bringing  a  suit,  if  necessary, 
for  that  purpose.  No  efforts  were  used  to 
get  it  in.  It  probably  might  have  been 
gotten  in  without  a  suit,  and  merely  by 
calling  on  Kinnaird  and  presenting  him 
a  deed  for  execution.  The  deed  of  trust 
recited  that  Rossett  had  paid  Kinnaird  for 
the  property.  Fisher  obtained  a  deed  from 
Kinnaird  shortly  after  the  sale,  and  seems 
to  have  had  no  difficulty  in  obtaining  it. 
That  this  defect  was  a  cloud  over  the  title, 
which  it  was  the  duty  of  the  trustee  to 
have  had  removed  before  the  sale,  and  that 
on  his  failing  to  do  so  the  debtor  had  a 
right  to  have  the  sale  enjoined  until  the 
cloud  was  removed,  are  propositions  which 
are  fully  established  by  the  authorities  be- 
fore referred  to.  The  existence  of  the  de- 
fect  appeared  upon  the    face  of  the 

501  deed  of  trust,   and  was  *well  calcu- 
lated   to     affect     the     sale.     Indeed, 

Fisher  states  in  his  answer  that  it  was  well 
known  to  him  and  most  if  not  all  the  capi- 
talists present  at  the  sale,  that  the  legal 
title  was  in  Kinnaird;  that  it  was  very 
uncertain  whether  he  would  make  a  deed 
for  it  or  not ;  and  that  a  suit  would  probably 
be  necessary  to  compel  him  to  do  so:  And 
this  is  stated  in  the  answer  as  one  of 
the  causes  of  the  sacrifice  in  the  sale  of  the 
property.  But  the  trustee  having  made  the 
sale  without  having  the  cloud  over  the  title 


removed,     and    the    principal   creditor  se- 
cured by  the  deed  having  become  the  pur- 
chaser,  the  question  is,  whether  the  debtor 
is  entitled  to  have  the  sale  set  aside?    He 
had   provided  funds  for  the  payment  of  the 
trust  debts,    and  expected  in   that  waj  to 
prevent  a   sale;  but  was  disappointed   bj 
an  unforeseen  and  unaccountable  accident. 
But    for   having   made    such    provision  he 
might  have  resorted  to  an    injunction.    He 
was  not  present  at  the  sale,  forbade  it  bj 
his  agent,   and  has  never  acquiesced  in  it. 
The   purchaser  was  the  principal  creditor, 
was   well    acquainted   with    all    the     facts 
which  rendered   the  sale  improper,  and  yet 
insisted   on  its  being  made.     A  few  days 
after  the  sale  and  before  a  deed  was  made 
to  him  by  the  trustee,   the  draft   for  two 
hundred   and    twenty    dollars,    which    ex- 
ceeded the  amount  of  the  trust  debts,  was 
offered  him  by  the  debtor's  agent,  but  he 
refused  to  receive  it,  or  give  up  the  benefit 
of  his  purchase,  and  required  the  trustee  to 
execute    the  deed;  assigning  as   a  reason 
therefor   that   the  debtor  had  used  abuaiTe 
language  to  him.     He  says  in  his  answer, 
that  he  believes  when  Rossett 's  agent  first 
offered  him  the  draft,   he  required  an  as- 
signment of  the  deed  of  trust;  though  after 
the  draft  was  refused  on  these  terms,  he 
perhaps  offered  it  as  a  payment.     All  that 
Hassler    could   have  expected    was,    to  be 
substituted    to  the   place  of    the    creditors 
whose  claims   he   was  willing  to  pay;  and 
not  that  they  should  incur  any  per- 
502      sonal  liability   *as  assignors  to  him; 
or  that    the  operation  of  the  deed  as 
an  indemnity  to  Fisher  as  security  for  costs 
in    Hassler* s  lessee,  &c.    v.    King,   should 
be  impaired.     It  is  obvious  that  Fisher  did 
not  refuse  to  give  up  the  benefit  of  his  par- 
chase  on  account  of  the  terms  on  which  the 
draft   was  offered  to  him ;  though  I  do  not 
consider  that  question  material. 

Whatever  might  have  been  the  rights  of 
a  bona  fide  purchaser  without  notice  at  such 
a  sale,  as  to  which  I  express  no  opinion,  I 
think  that  the  creditor  being  the  purchaser 
under  the  circumstances  before  stated,  the 
debtor  has  lost  none  of  his  rights  by  the 
sale,  but  is  entitled  to  have  it  set  aside  and 
the  property  resold,  if  necessary,  for  the 
purposes  of  the  trust.  See  Gibson's  heirs 
V.  Jones,  5  Leigh,  370;  Breckenridge  v. 
Auld,  1  Rob.  R.  148;  Dabney,  &c..  ▼. 
Green,  4  Hen.  &  Munf.  10;  Lord  Crans- 
town  V.  Johnston,  3  Ves.  jr.  R.  170. 

But  it  may  be  said  that,  the  cloud  over 
the  title  is  not  mentioned  in  the  bill  as  one 
of  the  causes  of  the  sacrifice  of  the  prop- 
erty ;  and  therefore  the  sale  should  not  be 
set  aside  on  that  ground.  It  is  true  that 
nothing  is  said  about  it  in  the  bill :  but  it 
is  fully  stated  in  the  answer,  and  is  thns 
made  a  part  of  the  case.  A  defect  in  a  bill 
may  be  cured  by  a  statement  in  the  answer, 
where  such  statement,  as  in  this  case,  is 
not  inconsistent  with  the  case  made  by  the 
bill.  An  instance  of  this  kind  occurred  in 
Wood  V.  Dummer,  3  Mason's  R.  308.  There 
the  bill  charged  fraud  as  the  ground  for 
relief;  whereas  trust  was  the  only  ground 
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on  which  it  could  be  given ;  and  to  main- 
tain that  ground  it  was  necessary  to  show 
that  a  certain  corporation  was  insolvent. 
That  fact  was  not  charged  in  the  bill,  but 
was  admitted  in  the  answer ;  and  thereupon 
relief  was  given.  After  the  answer  was 
filed  in  this  case  the  appellant  might  have 
amended  his  bill  and  stated  the  fact  in  re- 
gard to  the  title.     He  actually  did  move  at 

the   hearing  for  leave  to  make  such 
503     amendment,    *but   it  was  denied   by 

the   court.     If  an   amendment  of  the 
bill  had   been   necessary,  I  think  the  court 
oui^ht  to   have   granted   the  leave,  even  at 
the   late   period  at  which   it   was    asked. 
Bellows   V.    Stone,    14   New  Hamp.  R.  175. 
But  I  do   not   think   it  was  necessary.     It 
could  have  answered  no  good  purpose,  and 
would  have  been  attended  with  expense  and 
delay.    There  was  much  less  reason  for  an 
amendment  of  the  bill  in  this  case  than  in 
Shugart's  adm*r  v.    Thompson's  adm'r,  10 
Leigh  434,   which  was  a  suit  to  set  aside  a 
settled  account.     The   answer  denied    the 
fiCroands  on    which   the  settlement  was  im- 
peached in  the  bill.     There  was  an  order  of 
account,   and  proofs  were  adduced,  which, 
though  they  did  not  sustain  the  specific  ob- 
jections  taken   in   the  bill,  yet  ascertained 
that   the  settlement  might  be   justly   sur- 
charged in  other  respects.     It  was  held,  that 
although  according  to  the  strictest  and  most 
formal   practice,    the   plaintiff   may   be  re- 
quired to   amend  his  bill,  and  urge  therein 
the  objections  to  the  settlement  shown  by 
the  evidence,    yet    it    is  competent  to  the 
court  to  dispense  with  this  proceeding  and 
permit  the  plaintiff  to  proceed  in  respect  to 
the  objections  shown    by  the   evidence,  in 
like  manner  as  if  they  had  been  noticed  by 
the  bill.      Judge    Stanard   said,     **Such   a 
practice    seems    to    me     recommended     by 
many  considerations.      It  is  more  compen- 
dious   and    less  expensive,    and    tends    to 
prevent   or   shorten  those  delays  in  the  ad- 
ministration  of  justice   which   are    griev- 
ances admitted  by  all,  and  by  many  urged 
as  a  reproach  to  its  ministers. ' ' 

Upon  the  whole,  I  think  the  decree  should 
be  reversed,  the  sale  set  aside,  the  property 
reconveyed  by  Fisher,  with  covenants 
against  his  own  acts  only,  to  the  appellee 
Smith,  on  the  trusts  declared  by  said  deed 
of  trust,  and  the  said  Fisher  should  account 
for  the  rents  and  profits  of  the  property 
since  the  sale,  after  deducting  the  value  of 
any  permanent  improvements  made  thereon 

by  him,  and  also  deducting  any  reason - 
504      able   *expense   he  may  have  incurred 

in  getting  in  the  legal  title  which 
was  outstanding  in  Kinnaird  at  the  time 
of  the  sale.  And  the  cause  should  be  re- 
manded to  the  Circuit  court  for  further  pro- 
ceedings to  be  had  therein,  as  follows,  to 
wit:  An  account  should  be  taken  of  the 
said  rents  and  profits,  and  of  any  such  im- 
provements and  expense,  for  the  purpose  of 
ascertaining  the  balance  due  thereon  by 
said  Fisher;  which  balance  should  be  ap- 
plied to  the  purposes  of  said  deed  of  trust, 
to  wit,  to  the  payment  of  the  debts  secured 
thereby,    (both   of  which   are    now   due    to 


said  Fisher,  he  having  paid  the  debt  to 
Wilson  A  Co.  out  of  the  price  at  which  the 
land  was  sold  to  him  at  the  trust  sale, )  with 
the  interest  which  may  be  due  thereon,  and 
to  the  indemnity  of  the  said  Fisher  as  se- 
curity for  costs  in  the  case  of  Hassler's  les- 
see, &c.,  V.  King.  If  the  said  balance 
should  be  sufficient  to  satisfy  the  said  pur- 
poses, the  surplus,  if  any,  should  be  paid, 
and  the  property  released,  forthwith  to  the 
appellant.  If  there  should  be  no  such  bal- 
ance, or  it  <«hould  be  insufficient  to  satisfy 
the  said  purposes;  and  the  appellant,  in  a 
reasonable  time  to  be  prescribed  by  the 
court,  should  satisfy  the  same,  or  so  much 
thereof  as  might  remain  unsatisfied  by  the 
application  of  any  such  balance  as  afore- 
said, then  the  property  should  be  released 
to  the  appellant.  But  if  he  should  fail  to 
make  such  satisfaction,  then  the  said  prop- 
erty should  be  sold  in  the  manner  and  on 
the  terms  prescribed  by  the  said  deed  of 
trust ;  and  the  proceeds  applied  to  the  satis- 
faction of  the  purposes  of  the  trust,  or  so 
much  thereof  as  might  remain  unsatisfied 
as  aforesaid.  The  costs  of  the  appellant 
in  the  Circuit  court  should  be  paid  by  the 
appellee  Fisher. 

The   other  judges  concurred  in  the  opin- 
ion of  Moncure,  J. 

Decree  reversed. 


505       *Caperton  &  al.  v.  Gregory  &  als. 

Lessee.* 

(Absent  Allbn  and  Danikl,  Js.) 
July  Term,  1854,  Lewisburfir. 

Coiwrceiiers-* Adverse  PosseMtonof  One— Cajeat  Bar.-^ 

—J  T  died  in  1823,  leavlnfir  seven  children,  and 
seized  in  fee  of  a  tract  of  land.  S  T,  one  of  his 
sons,  took  possession  of  the  land  soon  after  his 
death,  claimlncr  that  J.  T.  had  made  a  will  ffivinsr 
It  to  him  for  life,  with  remainder  to  his  two  sons: 
and  he  filed  a  bill  asrainst  the  other  heirs  to  set  up 
the  will,  which  could  not  be  found.  This  suit  was 
pending  until  1887,  when  it  was  dismissed  for  a 
failure  to  srlve  security  for  costs.  S  T  held  the 
exclusive  possession  of  the  land  durinsr  his  life, 
and  his  two  sons  and  those  claiminfir  under  them, 
continued  to  hold  it  until  1844,  when  the  other  heirs 
filed  a  bill  for  partition  of  the  land;  and  in  that 
suit  the  court  directed  that  the  plaintiffs  should 
first  establish  their  title  at  law.  At  the  death  of 
J  T  four  of  his  heirs  were  married  women,  and 
three  of  them  so  continued;  one  of  them  died  in 
1832,  leaving  infant  children  and  her  husband 
surviviniT  her;  and  he  died  in  1833:  This  suit  was 
brought  in  1848.    Held: 

I.  Same— 5«ine— When    Statute    Begins  to  Run.t— 
That  S  T  havinsr  taken  possession  of  the  land  in 

«Por  monosraptalc  note  on  Infants,  see  end  of  case. 
tCoparceners— Adverse    Possession— What     Constl- 
tutes— When  Statute  of  Limitations  Be^plns  to  Run.— 

In  Cooey  v.  Porter,  22  W.  Va.-124,  125,  it  is  said  :  "It 
is  undoubtedly  true  that  the  possession  of  one  par- 
cener is  ordinarily  regarded  as  the  possession  of  all 
the  others,  and  such  possession,  beingr  subordinate 
an(l  not  adverse,  cannot,  however  long  continued. 
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1888,  claiming  title  to  it,  and  his  sons  havinff 
taken  possession  on  his  death,  and  they  and  those 
claiminsr  under  them  having  continued  to  hold 
the  land  claiminsr  title,  such  taking  and  holding 
possession  was  adverse  to  the  other  heirs,  and 
the  statute  of  limitations  commenced  to  run 
from  the  time  of  such  taking  possession  by  S  T. 

operate  as  a  bar  to  his  coparceners.  But  it  is 
equally  true  that  such  parcener  in  possession  may 
disseise  his  coparceners  and  from  the  time  of  such 
disseisin  his  possession  will  be  adverse.  That  one 
coparcener,  joint  tenant  or  tenant  in  common  may 
disseise  his  cotenants  there  can  be  no  legal  doubt 
The  law  on  that  question  is  fully  settled.  McClunir 
V.  Ross,  6  Wheat.  116 ;  Purcell  v.  Wilson,  4  Gratt.  16  ; 
Clarke  v.  McClurc,  10  Id.  306 ;  Caperton  v.  Gregory*  ii 
Id.  505.  *  *  *  *  The  authorities  it  seems  to  me 
fully  sustain  the  doctrine  that  it  is  the  quo  ammo, 
the  intention  of  the  tenant  or  parcener  in  possession 
to  hold  the  common  property  in  severalty  and  exclu- 
sively as  his  own,  with  notice  or  knowledsre  to  his 
cotenants  of  such  intention,  that  constitutes  the 
ouster :  therefore,  any  open,  notorious  act  evincing 
such  intention,  or  any  explicit  disclaimer  or  denial 
of  the  claims  of  his  cotenants,  or  the  assertion  of  a 
several  and  individual  estate  or  title  in  himself  to 
the  entirety  of  the  common  property,  will  operate 
as  a  disseisin  or  ouster  of  his  cotenants,  and  from 
the  time  they  have  notice  or  knowledge  of  such  act, 
disclaimer  or  assertion  of  title  his  possession  will 
be  adverse  and  the  statute  of  limitations  will  com- 
mence to  run.  Clymer  v.  Dawkins,  8  How.  974 : 
Jackson  v.  Smith,  18  Johns.  406:  Caperton  v.  Oregory^ 
11  Gratt.  505;  TerriU  v.  Murray,  4  Yersr.  104;  Peeler 
V.  Guilkey,  27  Tex.  866:  Lodffe  v.  Patterson,  8  Watts 
74.  •  •  *  The  nature  or  character  of  the  title  or 
claim  under  which  the  occupying  tenant  asserts  his 
ownership  is  entirely  immaterial.  It  is  the  fact 
that  he  claims  the  property  as  his  own  and  not  the 
sroodness  of  his  title  which  makes  his  possession 
adverse.  His  claim  may  be  founded  on  a  defective 
or  even  a  void  deed  or  paper  as  well  as  upon  a  valid 
instrument  or  it  may  be  simply  in  pais  without  any 
paper  or  color  of  title  and  resting  wholly  upon  a 
naked  assertion  of  title  or  claim  in  himself  accom- 
panied by  exclusive  possession.  Caperton  v.  Gregory, 
supra:  Jackson  v.  Brink,  5  Cow.  488:  Jackson  v.  Ellis, 
13  Johns.  118:  Jackson  v.  Lonfir,  7  Wend.  170:  Lieonard 
V.  Leonard,  10  Mass.  231;  Jackson  v.  Huntington.  6 
Pet  401 ;  Towle  v.  Ayer.  8  N.  H.  67;  Walker  v.  Wilson, 
Id.  217:  Comins  v.  Comins,  21  Conn.  418;  Tyler  on 
Eject  &  Ad.  £.  887.  and  cases  cited." 

Also,  in  Stonestreet  v.  Doyle,  75  Va.  879,  it  is  said, 
as  between  tenants  in  common  and  others  claiming 
in  privity,  the  entry  and  possession  of  one  are  ordi- 
narily the  entry  and  possession  of  all;  this  pre- 
sumption will  prevail  in  favor  of  all  until  some 
notorious  act  of  ouster  or  adversary  possession  is 
brought  home  to  the  others,  and  until  there  is 
notice,  actual  or  constructive,  that  the  possession 
is  hostile,  it  will  be  considered  amicable,  even 
thoufirh  the  tenants'*  possession  may  have  been 
adversary,  cltlnir  Caperton  v.  Gregory,  ii  Gratt.  505. 
The  principal  case  is  cited  for  the  same  proposition 
in  Hannon  v.  Hounihan.  85  Va.  438, 12  S.  E.  Rep.  157. 

In  Taylor  v.  Philippl,  35  W.  Va.  564.  14  S.  E.  Rep. 
182,  it  is  said:  "We  have  many  cases  which  discuss 
the  doctrine  of  adversary  possession.  Amonsr  them : 
Taylor's  Devisees  v.  Burnsides,  1  Gratt  166;  Over- 
ton's Heirs  V.  Davisson,  Id.  21 1 :  Shanks  v.  Lancas- 
ter, 5 Gratt  110;  Pasley  v.  Enfflish,  Id.  141;  Evans  v. 


a.  Same— Same— Pendency  of  Suit  to  dot  Up  wm- 
Effect  upon  Rnnolnir  of  Statiite.t— That  the  pec- 
dency  of  the  suit  brought  by  S  T  to  set  ap  ifce 
will  of  J  T,  did  not  prevent  the  running  of  ibc 
statute;  that,  having  commenced  to  mn.  could 
not  be  stopped  by  anything  occurring  salfe«c- 
quently:  And  moreover,  the  will  as  a  will  of 
lands,  beinff  valid  without  probat.  and  the  sdii 
beincr  not  to  acquire  title,  but  to  establi&h  tfvi- 
dence  of  title. 

a.  Somo— Some— Salt  for  Partition— Effect  on  Stat* 
ute.— If  in  the  suit  for  partition  the  heirs  of  J  T 
had  allesred  and  proved  any  equitable  irruuDd« 
to  repel  the  statute,  the  chancery  court  miirh: 
have  ffiven  it  effect  by  an  order,  when  directing; 
the  suit  to  be  brought  for  trial  of  title:  but  do 
such  irround  having  been  shown,  and  no  such 
order  made,  the  statute  must  have  the  operatiuo 
which  a  common  law  court  ascribes  to  it 

4.  Same— Same— Running  of  Statute  gainst  FeaK* 

Covert.§— The  statute  runs  aralost  the  /fw 
covert  and  their  husbands,  so  as  to  bar  a  reo>r- 
ery  durluir  the  coverture. 


SpurfiTin,  6  Qratt  107:  Hannon  v.  Hannah,  9  Grait 
146:  Creiffh  v.  Henson,  10  Gratt  281;  Clarke  r. 
McClure,  /cf.805:  Anderson  v.  Harvey. /cf.  386:  Suai<t 
V.  Board.  Id.  400:  Flanae'an  v.  Grimmet  Id.  42i: 
Smith  V.  Chapman,  Id.  445:  Kolner  v.  Rankin,  il 
Gratt  420:  Caperton  v.  Gregory,  11  Gratt.  505x  Leva»>er 
V.  Washburn,  Id.  072;  Kincheloe  v.  Tracewells.  M 
567;  Erskine  v.  North,  14  Gratt  60:  Genin  v.  Incer- 
soil,  2  W.  Va.  568;  Henna's  Heirs  v.  Qnarrier's  Hdn>. 
8  W.  Va.  210;  Pitzer  v.  Burns.  7  W.  Va.  63:  Wetiern 
Mining,  etc..  Co.  v.  Peytona  Cannel  Coal  Co.,  8  W. 
Va.  406:  Moore  v.  Dousrlass,  14  W.  Va.  708:  Dal!  t. 
Good,  24  W.  Va.  688;  Lynch  v.  Andrews.  S6  W.  Va. 
751:  Jones  v.  Lemon,  26  W.  Va.  680;  Hall  v.  Hall.  ? 
W.  Va.  468;  Oney  v.  Clendenin,  28  W.  Va.  34:  Ojo- 
irrove  V.  Burdett.  Id.  280;  Plynn  v.  Lee.  81  W.  Va. 
487,  7  S.  E.  Rep.  480;  Ketchnm  v.  Spnrlock.  84  W.  Va. 
507.  12  S.  E.  Rep.  832." 

See  generally,  monoirraphic  noU  on  "Advent 
Possession"  appended  to  Nowlin' v.  Res^olds.  ^ 
Gratt  187. 

tStatnte  of  Limitations— No  Subsequent  Event  Sto^ 
Running  of.— In  Jones  v.  Lemon.  26  W.  Va.  6K.  it  is 
said,  that  if  the  statute  of  limitations  has  ooce 
beg'un  to  run  no  subsequent  event  will  interrupt  it 
citing  I  Barton's  Ch.  Pr.  (2d  Ed.),  sec  84 :  Aor.  on 
Liens,  SS 194,  197:  Parsons  v.  M'Cracken.  6  Lelffh  486: 
Caperton  v.  Gregory,  11  Oratt.  505;  I  Rob.  (New)  Pr. 
600. 

fAdverte  Possession— Statute  of  Umltatlotts-BlfBet 
as  affalnst  Husband  and  Wife.— In  Merritt  v.  Hnrbev 
86  W.  Va.  866, 15  S.  E.  Rep.  60,  the  court  says :  'Tbc 
case  of  Caperton  v.  Gregory  is  authority  to  show  iliat 
the  statute  does  run  against  a  wife  owning  laDd» 
and  affainst  her  husband  during  coverture,  and.  a<< 
the  law  then  stood  (Acts  1886-37.  ch.  8).  barring  tbem 
after  the  lapse  of  the  common  period  of  bar.  ho«-- 
ever  long:  the  coverture  exist,  with  a  revival  of  the 
wife's  rifirht  upon  the  cessation  of  the  coverture  for 
the  period  fixed  by  the  saving  clause  in  favor  of 
persons  under  disability,  during  which  period  she 
or  her  heirs  might  sue.  notwithstanding  she  aod 
her  husband  had  already  been  barred  during  cover- 
ture. But  Caperton  v.  Gregory  does  not  touch  ibe 
case  where  the  husband  alone,  or  he  and  sbe 
together,  make  a  deed,  void  as  to  her.  pa.<«sinff  ttie 
husband's  right,  so  that  they  could  not.  nor  coold 
either,  sue  the  grantee.    Caperton  c.  Gregory  is  ;ei 
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506  *$•  Saae-Samfr-Effect  oa  Infaat  Children  of 
Coparcener. 3 -The  infant  children  of  the 
female  heir  who  died  a  fenu  cotert,  are  barred 
after  three  years  from  the  death  of  their 
mother,  thoaerh  they  may  continue  infants  all 
that  tlme.^ 

This  action  was  instituted  in  1848.  The 
case  is  stated  in  the  opinion  of  Judge  Sam- 
uels. 

Price  and  Caperton,  for  the  appellants. 
N.   Harrison   and  Stanard,  for  the  appel- 
lees. 

SAMUEI^S,  J.  This  cause  is  brought 
here  by  supersedeas  to  a  judgment  of  the  Cir- 
cuit court  of  Monroe  county,  rendered  upon 
a  special  verdict  in  an  action  of  ejectment, 
wherein  the  defendant  was  here  plaintiff, 
and  the  plaintiffs   here  were  defendants. 

The  finding  of  the  jury  shows  this  case : 
John  Thompson  was  seized  in  fee  of  the 
land  in  controversy,  and  departed  this  life 

antbority  to  show  that  husband  and  wife  have  rlg-ht 
of  entry  and  action,  notwithstandinff  coverture, 
acrainst  one  claiming  the  wife's  land,  not  under  their 
conveyance,  bnt  adversely,  and  that,  as  they  have 
right  of  entry  and  action,  they  must  sue  before  the 
proper  limit  for  the  particular  case  expires,  as  the 
statute  is  operating  aflrainst  them/* 

See  the  principal  case  cited  to  the  same  effect  in 
Blackwell  v.  Bra^s^,  78  Va.  585:  Harrison  v.  Qibson, 
a  Gratt  224.  and  note:  Cecil  v.  Clark,  44  W.  Va.  660. 80 
S.  E.  Rep.  «9:  Gooey  v.  Porter,  22  W.  Va.  128. 

ISmm^-Sahm— Bffect  apoo  lafant  Children  of  An. 
CMtor.— In  Wilson  v.  Harper.  26  W.  Va.  182,  it  is  said: 
*lt  is  well  settled  that  when  the  statute  of  limita- 
tion has  beffun  to  run  in  the  lifetime  of  the  an- 
cestor, it  will  not  cease  to  run  ag-alnst  his  infant 
heirs,  unless  so  specially  provided  by  statute.  An- 
rell  on  Lim.  section  477,  and  cases  cited.  (Moore  v. 
Jackson,  4  Wend.  68:  Floyd  v.  Johnson,  2  Litt  100; 
CtOfertonv,  Oregory,  11  Oratt.  506.)" 

See  monographic  note  on  "Infants**  at  end  of  case. 

iSesB.  Acts  of  1880-7,  p.  11,  S  10.  Be  it  further 
enacted,  that  all  writs  of  formedon  in  decender, 
remainder  or  reterter^  of  any  lands  in  that  part  of 
this  commonwealth  which  lies  west  of  the  Alleghany 
mountains,  hereafter  to  be  brought  upon  any  title 
or  cause  heretofore  accrued,  or  which  may  here- 
after fall  or  accrue,  in  that  part  of  this  common- 
wealth, of  lands  situated  there,  shall  be  sued  within 
seven  years  next  after  such  title  or  cause  of  action 
accrued,  and  not  afterwards:  and  that  no  person  or 
persons  who  now  hath  or  have,  or  hereafter  may 
have  any  ris^ht  or  title  of  entry  into  any  lands,  shall 
make  an  entry  but  within  seven  years  next  after 
such  riirht  or  title  accrued:  and  such  person  or 
persons  shall  be  barred  from  any  entry  afterwards: 
provided  nevertheless,  if  any  person  or  persons 
entitled  to  such  writ  or  writs,  to  such  risrht  or  title 
of  entry  as  aforesaid,  shall  be  or  were  under  the 
aye  of  twenty-one  years,  feme  covert,  non  compos 
mentis  or  imprisoned,  at  th^  time  such  rlirht  or  title 
'accrued  or  came  to  them,  every  such  person,  and 
his  or  her  heirs,  shall  and  may,  notwithstandiufir 
the  said  seven  years  are  or  may  be  expired,  briny 
and  maintain'  his  or  her  action,  or  make  his  or  her 
entry  within  three  years  next  after  such  disabilities 
removed,  or  the  death  of  the  person  so  disabled, 
and  not  afterwards. 


in  June  1823.  He  left  seven  children,  and 
several  g^^nd  children  the  issue  of  two  aon» 
who  had  died  in  the  life  time  of  their  fa- 
ther; the  lessors  of  the  plaintiff  are  some 
of  the  children  and  grand  children  of 

507  the  deceased  claiming  as  heirs,  *and 
others    claiming    by   purchase    from 

others  of  the  heirs. 

The  defendants  below  also  claim  title  as 
derived  from  John  Thompson  deceased.  It 
appears  that  after  the  death  of  the  ances- 
tor in  June  1823,  and  before  August  29th  of 
that  year,  Samuel  Thompson,  one  of  ]iis 
sons  and  heirs  at  law,  entered  upon  the 
land  in  controversy,  claiming  that  his  fa- 
ther had  left  a  will  wherein  he  devised  the 
land  in  controversy  to  said  Samuel  for  life, 
remainder  to  said  Samuel's  wife  for  life, 
remainder  in  fee  to  John  Thompson  and 
William  Thompson,  the  sons  of  said  Sam- 
uel. This  alleged  will  was  not  found  after 
John  Thompson's  death.  Samuel  Thomp- 
son, however,  having  taken  possession  of 
the  land  at  some  time  after  his  father's 
death  in  June  1823,  and  before  the  29th  of 
August  of  that  year,  on  the  day  last  named 
instituted  a  suit  in  chancery  in  the  District 
court  of  chancery  holden  at  Lewisburg,  al- 
leging the  due  making  of  the  will  devising 
the  land  to  the  complainant,  his  wife  and 
sons  as  above  stated;  that  the  will  was  in 
force  at  testator's  death ;  that  it  could  not 
be  found;  and  praying  that  the  whole  will, 
or  so  much  of  it  as  devised  the  land  to  com- 
plainant, his  wife  and  sons,  might  be  es- 
tablished. To  this  bill  the  heirs  at  law  of 
John  Thompson  were  made  defendants,  and 
served  with  process  to  answer.  Under  this 
color  or  claim  of  title  Samuel  Thompson 
took  and  held  the  exclusive  possession  of 
the  land  during  his  life.  After  his  death 
the  parties  claiming  under  the  will,  suc- 
cessively took  and  held  the  land  for  their 
own  use,  to  the  exclusion  of  John  Thomp- 
son's other  heirs  at  law.  The  title  thus 
claimed  has  been  transmitted  by  interme- 
diate alienations,  until  equal  moieties  of 
the  land  vested  in  the  parties  Caperton  and 
Tiffany  respectively,  who  are  the  plaintiffs 
here,  and  who  were  in  possession  at  the 
time  of  bringing  this  suit,  using  and  en- 
joying the  property  as  their  own. 

508  *The  entry  and  possession  of  Sam- 
uel Thompson  must,  under  the  cir- 
cumstances, be  held  to  have  been  adverse 
to  the  other  heirs  at  law  of  his  father  John 
Thompson.  A  will,  although  not  admitted 
to  probat,  is  a  valid  will  of  land.  Bagwell 
V.  Elliott,  2  Rand.  190:  And  the  record 
shows  that  Samuel  Thompson  had  reason 
to  insist  on  his  claim  under  the  alleged 
will.  The  exclusive  use  and  enjo3'ment  of 
the  property  in  the  hands  of  the  several 
and  successive  holders,  accompanied  with 
a  denial  of  all  right  in  the  parties  now 
claiming  as  coparceners,  from  1823  to  1848, 
when  this  suit  was  brought,  is  such  an 
adverse  possession  as  is  protected  by  the 
statute  of  limitations.  See  Shanks  v.  lyan- 
caster,  5  Gratt.  110;  Purcell  v.  Wilson,  4 
Gratt.  16. 

The  defendant  must  be  barred  by  the  stat- 
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ute,    unless   it   can    be  shown  that  his  les- 
sors or  some   of  them  are  exempt  from  its 
operation.     The  counsel  for  the  defendants 
here  seek  to  withdraw  all  the  lessors  of  the 
plaintiff   from    the   bar   of   the  statute,  for 
several    reasons:  As     that    the    entry    and 
possession  bj  Samuel  Thompson,  one  of  the 
coparceners,  must  be  reg'arded  as  the  entry 
and     possession     of    all   the     coparceners; 
and,    therefore,    the    statute   did    not  run. 
Conceding'   that   the   entry   and  possession 
by    one   coparcener   enures   to   the    benefit 
of   all   in   the   absence  of  proof  to  the  con- 
trary,   3^et   when  it  appears  that  the  copar- 
cener    entering     and     taking     possession, 
claimed  the  property  as  his  own  under  color 
of  title ;  that  he  took  the  profits  to  his  own 
exclusive    use,    and   denied   the  title  of  the 
other  coparceners,   of  all  which  they   had 
notice ;  the   party  so  taking  and  holding  is 
regarded    as   having   disseized    his   copar- 
ceners.    See   Clymor's  lessee  v.   Dawkins, 
3  How.  S.  C.  R.  674 ;  Ricard  v.  Williams,  7 
Wheat.    R.  59;  McClung  v.  Ross,    5  Wheat. 
R.  11;  Purcell  v.  Wilson,  4  Gratt.  16. 
Another   reason    for    which     the   counsel 
sought  to  withdraw  all  the  plaintiff's 
509      lessors    from    the    operation  *of     the 
statute,     is     the    fact,   that     Samuel 
Thompson,  after   his  entry,  filed  a  bill  In 
chancery  against  the  other  heirs  at  law  seek- 
ing to  establish  the  alleged  will  of  their  com- 
mon ancestor;  that   this   bill   was  pending 
until   the  3''ear  1837,    when  it  was  dismissed 
for   a   failure   to   give   security   for    costs, 
which   complainants   had   been  required  to 
give.     The  answer  is  obvious,  that  the  stat- 
ute  commenced   running   the   day    Samuel 
Thompson    disseized    the    other  heirs;  and 
the   course   of   the  statute  would  not  be  ar- 
rested by  anything  occurring  subsequently. 
The    further    answer     is    equally    obvious, 
that    this   cause    was   decided  in  a  court  of 
common  law  jurisdiction,  which  court  nec- 
essarily  decided  it  upon  its  own  rules  and 
principles,  without  reference  to  the  princi- 
ples  governing   chancery  courts.     Without 
doubt,    in    the    absence    of   any  injunction 
restraining  the  lessors  of  the  plaintiff  from 
making  an  entry  or  from  bringing  suit,  the 
law  court  must  allow  full  force  to  the   stat- 
ute.    The   chancery  suit   was  not  brought 
for  the    purpose  of  acquiring  title ;  that,  as 
was   alleged,  had  been  acquired  by  the  will 
and     the     death    of    the    testator:  It    was 
brought    to    establish    the    evidence  of  the 
title.     It    would    be    strange    if  a  party    in 
possession   of   propert^s    claiming  it  under 
color    of  title,  should  lose  the  protection  of 
the  statute,  by  making  an  ineffectual  effort 
to    procure    evidence    to  sustain  his  title. 

The  defendant  here  further  sought  to  ob- 
viate the  effect  of  the  statute  by  the  suit 
for  partition  brought  in  1844,  in  which  suit 
an  order  was  made  requiring  complainants 
to  establish  their  title  by  suit  at  law,  under 
which  order  this  suit  was  brought.  In  the 
view  I  take  of  the  subject,  this  suit  for 
partition  is  wholly  without  the  effect 
ascribed  to  it,  as,  if  the  statute  applied  at  | 
all,  it  had  run  its  course  before  the  suit , 
was  brought:  The  adverse  entry  was  made 


before  the  29th  of  August  1823;  the  suit 
for  partition  was  commenced  2l8t  of 
March  1844.  If  the  complainants  in 
510  *the  suit  for  partition  had  alleged  and 
proved  any  equitable  reason  to  repel 
the  statute,  the  chancety  court  miglit 
have  given  effect  to  such  reason  by  an  ap- 
propriate order  when  directing  the  suit  to 
be  brought  for  trial  of  title.  No  reason  of 
this  nature  is  shown,  no  such  order  of  the 
court  was  made ;  and  the  statute  is  thus  left 
to  have  the  operation  which  a  common  law 
court  ascribes  to  it. 

The  counsel  for  the  defendants  here,  if 
they  may  not  exempt  all  the  lessors  from 
the  bar  of  the  statute,  yet  seek  to  exempt 
some  of  them  by  bringing  them  within  the 
proviso  in  favor  of  femes  covert  and  in- 
fants. 

At  the  time  of  John  Thompson's  death, 
some  of  his  heirs,  that  is  to  say,  Margaret 
the  wife  of  Isaac  Cole,  Elizabeth  the  wife 
of  Joseph  Canterbury,  Isabella  the  wife  of 
Willis  Ballard,  and  Jane  the  wife  of  Sam- 
uel Gregory,  were  femes  covert.  The  first 
named  three  of  these  femes  still  survive, 
and  have  continually  remained  covert  since 
the  death  of  John  Thompson ;  and  tbej 
unite  with  their  husbands  in  this  suit: 
Jane  Gregory  lived  until  1832,  when  she 
died,  leaving  issue  and  leaving  her  hus- 
band Samuel  Gregory  sutviving;  he  died 
in  1833.  The  issue  of  Jane  Gregory  are 
lessors  of  the  plaintiff  in  this  suit.  The 
title  of  Canterbury  and  wife,  who  unite  as 
lessors  of  the  plaintiff,  was  divested  bj 
the  decree  of  a  court  of  competent  joriadic- 
tion,  and  vested  in  Nancy  Thompson  for 
life ;  remainder  in  fee  to  her  sons  John  and 
William,  under  whom  the  plaintiffs  here 
claim ;  no  recovery,  therefore,  can  be  bad 
under  this  title. 

The   titles   of  Cole  and  wife  and    Ballard 
and   wife   stand   upon    a   different    footing 
from    that  of  Jane   Gregory's    heirs;  and 
must   be   separately  considered.     That  title 
descended     from     John    Thompson    to   the 
femes     when     they   were   covert-baron,   in 
which  condition  they  have  hitherto  contin- 
ually  remained.     Samuel   Thompson  made 
his   adverse   entry   upon    the  land  al- 
511      leged  to  *have  descended,  whereof  the 
husbands  and  wives  were  jointly  aeixed 
in  right  of  the  wives,  thereby  putting  these 
parties  to  their  right  of  entry,  and  giving 
them  cause  of  action  to  recover  possession. 
The  question  whether  the  statute  is  a  bar 
under  such  circumstances,  has  never  before 
occurred   in  this  court ;  it  must,    therefore, 
be  decided  upon  the  terms  of  the  statute  it- 
self,    applied   to   estates  of   the   nature  of 
this,    and   claimed  by    parties  in  their  con- 
dition.    We   must   look   to   the  decisions  of 
other  courts  upon  the  question. 

The  statute  giving  the  rule  is  found  in 
Sess.  Acts  1837,  p.  11,  2  10.  The  body  of. 
the  enactment  excludes  all  rights  of  entry, 
by  whomsoever  held;  and  creates  a  bar 
in  seven  years.  The  proviso  declaresi 
**that  if  any  person  or  persons  entitled  to 
such  writ  or  writs,  to  such  right  or  title  of 
entry,    as  aforesaid,  shall  be  or  were  undtf 
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the  age  of  twenty-one^years,  feme  covert, 
non  compos  mentis  or  imprisoned,  at  the 
time  snch  right  or  title  accrued  or  came  to 
them,  every  such  person,  and  his  or  her 
heirs,  shall  and  may,  notwithstanding  the 
said  seven  years  are  or  shall  be  expired, 
bring  and  maintain  his  or  her  action,  or 
make  his  or  her  entry,  within  three  years 
after  such  disabilities  removed,  or  the 
death  of  the  person  so  disabled,  and  not  j 
afterwards." 

The  body  of  the  statute  gives  seven  years 
to  every  party  having  a  right  of  entry  in 
which  to  assert  the  right,  and  interposes  a 
bar  after  that  time;  the  proviso  gives  a 
farther  time  of  three  years  to  parties  un- 
der disability:  this  three  years  to  be 
computed  from  the  removal  of  the  disability. 
The  period,  if  any,  between  the  end  of  the 
seven  years  and  the  beginning  of  the  three 
years,  is  not,  in  terms,  withdrawn  from  the 
operation  of  the  statute. 

In  regard  to  an  infant,  and  a  person  non 
compos  mentis,  it  has  been  decided 
512  that  the  right  of  action  exists  *con- 
tinually  from  its  accrual  until  the  end 
of  the  time  allowed  after  the  disability  re- 
moved: that  suit  may  be  brought  by  such 
parties  after  the  end  of  the  time  prescribed 
as  a  bar,  and  before  the  beginning  of  the 
time  secured  by  the  proviso.  However  this 
may  be  in  regard  to  such  persons,  a  feme 
covert  stands  on  a  different  ground.  She 
and  her  husband  are  jointly  seized  in  her 
right;  but  the  husband  has  also  certain  in- 
terests in  the  property,  and  capacity  to 
dispose  of  snch  interests,  without  the  con- 
currence of  the  wife,  and  against  her  con- 
sent. He  may  invest  another  with  seizin 
by  conveying  a  freehold  estate  for  the 
joint  lives  of  himself  and  wife;  and  if 
issue  be  born  (Cole  and  wife  had  issue), 
the  husband  may  convey  the  property  for 
his  own  life;  his  estate  by  the  curtesy  in- 
tervening before  that  of  the  heirs  of  the 
wife.  The  husband  may  moreover  subject 
the  freehold  estate  for  the  joint  lives  of 
himself  and  wife,  or  for  his  own  life  in 
case  issue  be  born,  to  the  payment  of  his 
debts.  See  Clancy  on  the  Rights  of 
Married  Women  161 ;  Bac.  Abr.  Baron  8l 
Feme  C.  1;  Watson  v.  Watson,  10  Conn. 
R.  75,  91,  Judge  Church's  opinion.  If  the 
husband  may  do  all  this  by  direct  convey- 
ance; if  he  may  thereby  deprive  himself 
and  wife  of  a  right  of  entry  for  their  joint 
lives,  I  perceive  no  reason  why  he  may  not 
allow  his  and  her  right  of  entry  to  pass 
away  by  operation  of  law.  This  construc- 
tion of  the  statute  is  sustained  by  Little- 
ton, {  403,  and  the  commentary  thereon,  3 
Thos.  Coke  I^itt.  p.  47;  Moore  v.  Jackson, 
4  Wend.  R.  58. 

I  am  of  opinion  that  no  recovery  can  be 
had  in  this  action  under  the  title  of  Cole 
and  wife,  or  that  of  Ballard  and  wife. 

The  sixth  count  in  the  declaration  is 
upon  the  demise  of  Jane  Gregory's  heirs; 
and  upon  his  count  only  judgment  was 
rendered   for    the    plaintiff   by    the  Circuit 


court.     As  already   said,     Jane   Gregory's 
title   descended   to   her  heirs,  and  is 

513  somewhat    different    from    *those  of 
Cole  and  wife  and  Ballard  and  wife. 

Mrs.  Gregory  was  a  feme  covert  at  the 
time  her  right  of  entry  accrued  in  1823; 
and  so  continued  until  her  death  in  1832. 
She  left  her  husband  surviving,  who  died 
in  1833.  She  also  left  children  her  heirs 
at  law,  who  were  infants  under  the  age  of 
twenty -one  years  at  the  time  of  her  death, 
to  whom  descended  her  right  of  entry  with 
oapacity  to  make  the  entry  after  the  death 
of  the  husband.  This  entry  was  not  made 
nor  suit  brought  by  the  heirs  within  three 
years  after  their  capacity  to  do  either  had 
accrued  to  them,  nor  within  the  further 
time  allowed  by  the  act  of  1837.  The  ques- 
tion is  thus  presented,  Whether  their  right 
is  protected  by  the  proviso? 

It  is  insisted  by  the  counsel  for  the  de- 
fendant in  error,  that  the  possession  of 
Samuel  Thompson  and  of  those  holding  in 
succession  after  him  was  not  adverse  to 
Jane  Gregory  at  an3'  time  during  her  life; 
and  as  a  consequence,  she  was  not  under 
the  necessity  of  relying  on  the  proviso  to 
preserve  her  rights:  that  the  possession  be- 
came adverse  after  her  death,  and  that  her 
heirs  are  the  parties  to  whom  the  rights  of 
entrj'  on  the  adverse  possession  for  the 
first  time  accrued.  This  position  of  the 
counsel,  to  be  of  any  avail,  must  be  true  in 
all  its  parts ;  for  if  the  right  of  entry  ac- 
crued to  Jane  Gregory  in  her  life  time,  her 
coverture  must  be  relied  on  to  save  the 
right  of  entry  in  her  person :  her  heirs  in 
that  case  can  claim  only  the  benefit  secured 
to  them  as  her  heirs.  That  the  possession 
of  Samuel  Thompson  and  others  holding 
after  him,  was  adverse  to  John  Thompson's 
other  heirs,  has,  I  conceive,  been  fully 
shown.  Jane  Gregory's  right  of  entry 
would  then  l)e  preserved  only  by  her  cover- 
ture; and  her  heirs  can  recover  only  by 
showing  an  entry,  or  suit  brought  within 
the  time  allowed  to  them  for  these  purposes. 
Is  this  the  full  period  allowed  to  parties 
who   are   infants    "at   the   time  such 

514  right  or  title   "accrued     or     came    to 
them,"    or    is  it  only  the  three  years 

allowed  to  the  heirs  of  one  whose  right  of 
entry  has  once  already  been  protected?  I 
think  the  latter.  Jane  Gregory's  right  of 
entry,  whatever  it  was,  descended  at  her 
death  to  her  heirs;  her  right  up  to  that 
time  was  protected  by  the  proviso:  her 
heirs,  however,  in  express  terms,  are 
bound,  unless  they  enter  within  three  years, 
no  disability  of  theirs  being  protracted.  Yet 
this  plain  language  is  to  be  set  at  naught,  if 
the  counsel  be  right;  the  heirs  are  not  to 
be  regarded  as  heirs  succeeding  to  a  limited 
right  of  entry,  but  as  infants  **at  the  time 
such  right  or  title  accrued  or  came  to  them. " 
We  must  take  a  new  departure  in  the  com- 
putation of  time;  we  must  hold  that  the 
heirs  do  not  take  the  right  of  entry  held  by 
the  ancestor,  but  a  renewed  and  prolonged 
right,  to  be  transmitted,  perchance,  to 
other  infant  heirs,  with  a  renewed  right  en - 
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grafted  thereon  and  still  further  prolonged : 
and  thus  onwards  iudeTinitely.  Such  a 
construction  I  regard  as  at  war  alike  with 
the  letter  and  purpose  of  a  statute  of  limi- 
tations. Our  act  of  assembly  is  substan- 
tially copied  from  the  statute  21  James  1, 
ch.  16.  The  English  courts  hold  that  an  heir 
under  disability,  acquiring  a  right  of  en- 
try by  descent  from  an  ancestor  also  undet 
disabilit3*,  cannot  claim  the  whole  time  al- 
lowed by  the  statute  to  a  party  in  whom  the 
right  originally  vested  to  make  the  entry, 
but  that  the  heir  may  only  claim  the  time 
secured  by  the  proviso  to  a  party  taking 
derivatively  by  descent. 

An  English  court  acting  on  established 
principles,  in  applying  a  statute  like  ours 
in  the  case  of  Jane  Gregory's  heirs,  would 
hold  that  the  heirs,  notwithstanding  their 
disability  of  infancy,  could  enter  only 
within  three  years  after  their  right  of  entry 
accrued.  See  Doe  v.  Jesson,  6  East's  R. 
80. 

Justice  McLean,  in  delivering  the 
opinion  of  the  Supreme  court  of  the  Uni- 
ted States  in  Mercer's  lessee  v. 
515  *Selden,  1  How.  S.  C.  R.  at  page  55,  in 
regard  to  the  I'ight  of  Mrs.  Swaim's 
infant  heirs  who  were  alleged  to  have  ac- 
quired a  right  of  entry  from  their  mother, 
a  feme  covert,  sa3's,  **They  were  bound, 
without  regard  to  their  infancy  or  other 
disabilities,  to  bring  their  action  in  ten 
years  from  the  decease  of  their  ancestor." 
This  was  the  construction  placed  upon  the 
statute  of  limitations  of  Virginia  existing 
prior  to  the  act  of  1837,  and  applying  at 
that  time  throughout  the  whole  state.  The 
act  of  1837  prescribes  different  times  of 
limitation  for  lands  lying  west  of  the  Al- 
leghany mountains.  The  old  and  the  new 
•  statutes,  however,  are  identical  in  all  par- 
ticulars except  time,  and  the  territory  to 
which  they  apply.  Thus  the  decision  of 
the  case  is  directly  upon  the  question  in 
which  Jane  Gregory's  heirs  are  concerned; 
and  is  adverse  to  their  pretensions.  See 
also  Floyd's  heirs  v.  Johnson  et  al.,  2  Litt. 
R.  109,  in  which  the  same  question  is  de- 
cided in  the  same  way ;  Moore  v.  Jackson, 
4    Wend..  R.  58. 

Following  these  decisions  as  giving  the 
true  meaning  of  the  statute,  as  well  accord- 
ing to  its  letter,  as  to  its  obvious  spirit  and 
policy,  I  am  of  opinion  no  recovery  can  be 
had  under  the  title  asserted  by  Jane  Greg- 
ory's heirs. 

Having  thus  passed  upon  the  title  of  each 
one  of  John  Thompson's  heirs,  in  whose 
behalf  an  attempt  could  be  made  to  exempt 
them  from  the  statute  of  limitations,  on 
the  facts  found  in  the  verdict,  and  finding 
the  attempt  in  regard  to  each  without  foun- 
dation in  law,  I  am  of  opinion  to  reverse  the 
juds^ment  of  the  Circuit  court,  and  to  ren- 
der a  judgment  for  the  plaintiffs  in  error. 


MONCURE    and    LEE,     Js., 
in  the  opinion  of  Samuels,  J. 

Judgment  reversed. 
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INFANTS. 

I.  Iiiabiltty  in  Contract 

II.  Liability  in  Tort. 

III.  Liability  for  Crimes. 

IV.  Competency  as  a  Witness. 

V.  Suits  by  and  against  Infants. 

A.  Criminal  Cases. 

B.  Civil  Cases. 

C.  Sale  of  Infants'  Lands. 

D.  Effect  of  Decrees  on  Infants. 

E.  Waiver  by  Infants. 

F.  Statute  of  Limitations. 

G.  Powers  of  a  Court  of  Chancery.  Election. 

VI.  Succession  to  Infant's  Estate. 

VII.  Estoppel. 

VIII.  Commitment  to  Reformatory. 

Cross  Refereoces. 

Infants.— See  monog^raphic  note  on  "GnardiaD  and 
Ward"  appended  to  Barnum  v.  Frost.  17  Gratt  98; 
"Parent  and  Child";  "Judicial  Sales.' 

I.  LIABILITV  IN  CONTRACT. 

Qeneraliy.— The  only  contract  binding  on  an  infaai 
is  the  implied  contract  for  necessaries;  the  only  act 
which  he  is  under  a  lesral  incapacity  to  perform  i^ 
the  appointment  of  an  attorney;  all  otlier  acts  and 
contracts,  executed  or  executory  are  voidable  or 
con  firm  able  by  him  at  his  election.  Dictum  If^ 
MoNCUBB,  J.,  in  Mustard  v.  Wohlford.  15  Oratt  39: 
Gillespie  v.  Bailey,  12  W.  Va.  70. 

What  Are  Not  Necessaries.— When  an  infant  lias 
acquired  a  fair  education  and  lives  with  his  motber 
and  step-father,  and  his  only  estate  consists  of  a 
remainder  in  a  5S5-acre  tract  worth  1077.55,  his  step- 
father was  not  allowed  a  claim  of  $700.88  for  further 
education  and  support  on  the  srround  of  necessa- 
ries.   Gayle  v.  Hayes,  79  Va.  542. 

Particular  Contracts. 

Contract  of  Partnership.— An  infant  Is  capable  of 
beiuff  a  partner  and  his  contract  of  partnership  b 
not  void  but  voidable.  If  he  afBrm  it  after  be 
arrives  at  asre,  he  .will  be  bound  by  it.  Penn  v. 
Whitehead,  17  Gratt.  508, 04  Am.  Dec  478. 

Release  of  Right  to  Damages.— A  release  execaied 
by  an  infant  for  a  valuable  consideration,  of  his 
rifirht  to  damag'es  against  a  railroad,  may  be  dlv 
affirmed  by  him,  on  coming  of  age,  without  restoriof 
the  consideration,  when  it  does  not  appear  that  be 
has  it  at  that  time.  Young  v.  W.  Va..  etc..  Ry.  Ool. 
42  W.  Va.  112,  24  S.  E.  Rep.  616. 

Release  of  Dower  Right  by  Infant  Feme  Covert— An 
infant  married  woman,  though  she  join  her  hosband 
in  a  deed,  executed  with  all  the  formalities  required 
by  the  statute,  1  Old  Rev.  Code  Va..  ch.  90,  S  &  Code 
1887,  i  2562,  may  disaffirm  the  contract  after  ber 
husband's  death  and  her  arrival  at  full  age.  and 
may  recover  her  dower  in  the  land.  Thomas  v 
Gammel,  6  Leigh  0. 

Contracts  Binding  on  Infants. 

Contract  of  Enlistment.— An  infant,  if  he  enlist  br 
his  own  free  choice,  though  without  the  knowledfe 
or  consent  of  his  parent,  will  be  bound  by  his  coo- 
tract  of  enlistment.  U.  S.  v.  Lipscomb,  4  Gratt  41- 
U.  S.  V.  Blakeney.  3  Gratt  406. 

Contracts  of  Marriage  Settlement.— Infants'  con- 
tracts of  marriage  settlement  are  binding  <m  them 
though  made  during  infancy,  a  fortiori  if  there  be 
issue  of  the  marriage,  and  cannot  be  avoided  by 
them  on  coming  of  age.  A  settlement  made  by  tbes 
through  a  father  or  guardian  is  likewise  bindiof. 
Tabb  T.  Archer,  3  H.  &  M.  399, 8  Am.  Dec.  ®7. 
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Baldwih.  J.,  in  a  dictum  in  Healy  v.  Rowan,  5 
Gratt  414. 52  Am.  Dec.  M.  approved  the  doctrine  of 
Tabb  y.  Archer.  8  H.  A  M.  8M,  8  Am.  Dec.  607,  saylnff, 
"Marriage  articles,  made  l>etween  an  Infant  feme 
aod  her  intended  hnsband,  beneficial  to  her  and  her 
contemplated  Issne.  will  be  enforced  in  equity,  by 
a  settlement  in  conformity  therewith,  on  the  appli- 
cation of  the  issue." 

Thooffh  it  was  held  In  Healy  v.  Rowan,  5  Gratt.  414, 
se  Am.  Dec.  M.  that  marriaire  articles,  to  which  an 
infant  feme  Is  not  a  party,  but  which  are  made 
between  her  iruardlan  and  her  intended  husband 
are  not  binding  on  the  infant,  yet,  Bai<dwim,  J., 
.said,  obiter:  "She  may,  after  full  a^e,  adopt  or  ratify 
s»ach  marriaffe  agreement.'* 

LtaUUty  as  Adnlnlstnitor.— An  infant  is  not  liable 
as  administrator  for  a  devastavit  of  his  intestate's 
goods,  either  on  his  express  contract  (his  bond)  or 
on  an  implied  contract  as  a  constructive  trustee, 
where  no  fraud  or  tort  is  charged.  Saum  v.  Ck>frelt, 
TV  Va.  5ia 

Infants*  Contracts  Voidable.— The  contract  of  an 
infant  is  voidable  by  the  infant,  after  she  arrives 
at  the  affe  of  twenty-one  years.  Bedinger  v.  Whar- 
ton, 27  Gratt  867:  Birch  v.  Linton,  78  Va.  584;  Wilson 
V.  Branch.  77  V  a.  66. 

Not  Void.— An  infant's  contract  Is  voidable,  not 
Toid.  and  subject  to  be  affirmed  or  disaffirmed  by 
the  infant  after  his  arrival  at  age,  though  the  fact 
of  Infancy  were  known  to  the  other  party.  Mustard 
V.  Wohlford.  15  Gratt.  829:  Gillespie  v.  Bailey,  12  W. 
Va.  70;  Wamsley  v.  Lindenberger.  2  Rand.  478.  In 
thib  respect  differing  from  the  contract  of  a  feme 
covert  which  is  void.  Ogle  v.  Adams,  12  W.  Va.  218, 
241. 

Hence  Infant  riust  Be  Sued  with  Adult  on  a  Joint 
Contract— A  promissory  note  is  executed  by  one  of 
two  partners,  in  the  name  of  the  firm.  One  of  the 
partners  was  an  infant  at  the  time  of  the  execution 
of  the  note.  An  action  is  brought  against  the  adult 
partner  only.  The  action  is  badly  brought:  the  act 
of  the  infant  being  voidable  only,  and  not  void. 
Wamsley  v.  Lindenberger,  8  Rand.  478. 

Defence  of  Infancy  Personal  to  Infant.— The  defence 
of  infancy  is  a  personal  privilege  and  cannot  be 
interposed  by  a  stranger.  Fry  v.  Leslie,  87  Va.  26B, 
12  S.  E.  Rep.  671 ;  Wamsley  v.  Lindenberger,  2  Rand. 
478 

Diaafflmianoe  of  Infants*  Contracts. 

Here  Acqulescenco  Not  Sufficient.— Here  acquies- 
cence, though  for  an  unreasonable  time  after  age,  in 
tbe  case  at  bar  twenty-seven  years,  will  not  amount 
to  an  affirmance  of  a  contract  made  during  infancy, 
when  the  purchaser  has  not  been  in  possession,  ex- 
cei>t  for  a  year  or  two  before  the  bringing  of  the 
action  to  set  the  sale  aside.  To  make  silent  acquies- 
cence for  the  period  of  the  statute  of  limitations,  an 
affirmance  of  such  a  contract,  it  must  be  under  the 
same  circumstances  as  required  by  that  statute, 
tbat  is.  the  purchaser  must  be  in  possession  of  the 
land  during  the  whole  of  this  period,  and  if  he  is 
not  in  poBseftsion.  but  the  land  is  wild  and  unoc- 
cnpied.  the  mere  lapse  of  time,  though  it  exceed  the 
i>eriod  required  by  the  statute,  will  not  amount 
to  an  affirmance,  especially  where  the  property  is 
in  litigation  during  that  time.  Gillespie  v.  Bailey, 
12  W.  Va.  70. 

Mere  silence  for  any  length  of  time  less  than  the 
statutory  period  which  would  bar  an  action  of 
ejectment,  when  unaccompanied  by  some  act  of  a 
confirmatory  nature,  will  not  amount  to  an  affirm- 


ance of  an  infant's  deed.  Birch  v.  Linton,  78  Va. 
684;  Wilson  v.  Branch,  77  Va.  6B. 

In  a  dictum  in  Wilson  v.  Branch,  77  Va.  65,  Lacy,  J., 
said  that  an  Infant  must  disaffirm  his  contract 
within  a  reasonabU  time  after  coming  of  age ;  but 
acknowledged  that  many  cases  held  the  contrary, 
as  in  the  cases  wpra^  that  silent  acquie.scence  was 
no  bar,  if  for  a  shorter  period  than  the  statute  of 
limitations.  In  this  case,  eighteen  months  was  held 
a  reasonable  time. 

Effect  of  Disaffirmance.— The  disaffirmance  of  an 
infant's  contract  after  age  extinguishes  any  interest 
in  law  or  equity  which  the  other  party  may  have 
acquired  under  it  and  entitles  the  quondam  infant, 
or  any  party  claiming  under  him,  to  recover  posses- 
sion of  the  subject  of  the  contract  and  hold  it  free 
from  any  equity  of  the  other  party.  Such  a  dis- 
affirmance avoids  the  infant's  contract  ab  initio,  and 
the  parties  revert  to  the  same  situation,  as  if  the 
contract  had  not  been  made.  The  right  of  the 
infant  to  avoid  his  contract  is  a  paramount  right 
and  may  be  exercised  even  against  a  purchaser  from 
the  vendee.    Mustard  v.  Wohlford,  15  Gratt.  829. 

Rl^rtat^  of  Third  Persons  on  Disaffirmance.— Where 
a  husband  contracts  to  convey  five-sevenths  of  his 
share  of  certain  lands  to  his  wife,  but,  by  a  prior 
contract,  had  conveyed  to  his  co-tenant,  his  share  in 
a  certain  tract  of  the  land  and  had  contracted  to 
convey  the  other  half  of  that  particular  tract,  if 
it  fell  to  his  share,  and,  on  its  falling  to  his  share, 
his  wife,  an  infant,  joins  him  in  a  conveyance  to  the 
co-tenant;  if  his  wife,  on  coming  of  ag'e,  and  after 
her  marriage  is  annulled,  seeks  in  equity  a  con- 
veyance of  the  legal  title  to  the  said  five-sevenths 
including  that  particular  tract  on  the  ground  that 
her  deed  was  voidable  on  account  of  infancy,  the 
court,  where  the  particular  tract  did  not  exceed 
in  value  the  remaining  two-sevenths,  refused  to 
take  the  particular  tract  out  of  the  hands  of  third 
persons,  who  had  bought,  but  decreed  compensation 
out  of  the  remaining  two-sevenths.  Kerr  v.  Kerr, 
84  Va.  154.  5  S.  E.  Rep.  80. 

Co-existent  DIsabilitiea.— But  If  the  infant  is  also  a 
feme  covert  at  the  time  of  making  the  contract,  the 
time  allowed  for  disaffirmance  is  extended  to  a  rea- 
sonable time  after  coverture  and  no  act  of  hers  while 
either  disability  continues  will  amount  to  an  affirm- 
ance of  her  contract  Bedinger  v.  Wharton,  27  Gratt. 
857 ;  Darraugh  v.  Blackford,  84  Va.  500,  5  S.  E.  Rep. 
542. 

Wliat  Amounts  to  Disaffirmances. 

Resale  of  Sub|ect-Matter  of  Contract- A  voidable 
act  of  an  infant  may  be  avoided  by  different  means 
according  to  the  nature  of  the  acL  It  is  not  neces- 
sary, in  order  to  produce  t^at  effect  that  the  dis- 
affirmance should  be  express.  It  is  enough  that 
the  two  acts  are  inconsistent  with  each  other,  in 
which  case  the  former  is  disaffirmed  by  necessary 
implication.  Thus,  a  sale  of  his  lands  by  an  infant, 
is  disaffirmed  by  his  selling  them  to  a  third  party 
after  age,  even  though  the  first  vendee  be  in  posses- 
sion under  the  first  contract  of  sale.  Mustard  v. 
Wohlford,  15  Gratt-  820. 

Necessity  for  Re-entry  by  Qrantor.— If  there  be  an 
adverse  possession,  then,  it  is  said,  in  those  states 
where  one  out  of  possession  cannot  sell,  there  should 
be  an  entry  of  the  grantor,  in  order  to  avoid  the 
first  deed  by  another.  But  no  entry  is  necessary  in 
those  states  where  one  out  of  possession  of  real 
estate,  can  sell  his  interest  therein,  as  in  Virginia. 
Nor  is  entry  necessary  where,  though  the  vendee  is 
in  possession,  his  possession  is  not  adverse  but  is 
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subordinate  to  the  title  still  remaining-  in  the  vendor. 
Mustard  v.  Wohlford,  15  Gratt.  829. 

Brtni^ing  of  Action  Svfflctont.— it  is  not  necessary  for 
the  infant  to  do  more  tban  brinff  bis  suit  within  the 
proper  time;  that  is  all  the  disavowal  of  his  deed 
that  is  required.  Birch  v.  Linton,  78  Va.  581 :  Bed- 
in^er  v.  Wharton,  27  Gratt.  867. 

nay  In  5anie  Suit  Ask  for  a  Partition.— A  party  may 
in  the  same  suit,  sue  to  set  aside  a  conveyance  made 
duriuff  infancy,  and  also  sue  for  a  partition  of  the 
land.    Gillespie  v.  Bailey,  12  W.  Va.  70. 

Infants  Most  Have  an  Existing  Interest  in  the  Snbject- 
Matter  of  the  Contract— Where  a  father  assigns  abso- 
lutely a  title  bond  to  real  estate  purchased  by  him, 
to  his  sons,  who  are  his  sureties  on  another  bond, 
and  then  the  father  and  sons  sell  the  land  and  assiarn 
the  title  bond  to  another  party,  and  one  of  the  sons, 
beinsr  a  minor  at  the  time  of  this  contract,  on  cominsr 
of  age  attempts  to  avoid  the  contract  and  have  one 
moiety  of  the  real  estate  decreed  to  him,  held,  that 
the  assigrnment  of  the  title  bond  was  in  the  nature 
of  an  equitable  mortg^asre  to  secure  the  sons  as  sure- 
ties on  the  other  bond,  and  when  the  other  bond  was 
paid  by  the  purchaser  in  accordance  with  an  asrree- 
ment,  their  mortgagre  was  discharged  and  the  inter- 
est of  the  infant  in  the  real  estate  ceased.  Trader 
V.  Jarvls.  28  W.  Va.  100. 

Return  of  Consideration. 

Executory  Contracts.— If  an  infant  avoid  his  execu- 
tory contract  he  must  return  the  consideration, 
if  he  has  it;  but  if  he  has  wasted  it  during-  his  in- 
fancy, he  is  not  obliged  to  return  what  he  has  not. 
Mustard  v.  Wohlford,  15  Gratt.  829  :  Gillespie  v. 
Bailey,  12  W.  Va.  70,  cited  with  approval  in  Ogle  v. 
Adams,  12  W.  Va.  218,  241. 

Executed  Contracts.— Moncubs,  P..  in  a  dictum  in 
Bediufirer  v.  Wharton,  27  Gratt  867,  said  that  if  the 
contract  were  an  executed  one,  it  could  not  be 
avoided  by  the  infant  without  restoring  any  part  of 
the  consideration  which  remained  in  his  hands  on 
coming-  of  age  ;  but  that  the  question,  whether  in 
such  a  case  the  infant  could  avoid  the  contract  if  he 
had  wasted  the  consideration  during  infancy,  or  if 
it  was  not  in  his  hands  on  comingr  of  age.  had  never 
been  decided  in  Virsrinia.  and  though  that  case  was 
one  of  an  executed  contract  where  the  consideration 
was  not  in  his  hands  when  he  came  of  are.  yet  that 
case  went  off  on  other  grounds.  Cited  with  approval 
in  Ogle  V.  Adams,  12  W.  Va.  218,  241. 

In  Gillespie  v.  Bailey,  12  W.  Va.  70,  Green,  P.,  citing- 
Bedinger  v.  Wharton,  supra,  inclined  to  the  opinion 
that  the  Infant  need  not  return  the  consideration 
for  an  executed  contract:  if  it  is  not  in  his  hands 
on  coming  of  asre,  but  he  expressly  declined  to 
decide  the  question  and  the  case  went  ofi  on  the 
srround  that  the  rents  and  profits  for  the  period 
since  the  conveyance,  for  which  the  purchaser  was 
responsible,  exceeded  the  amount  of  the  purchase 
money  paid  to  the  infant,  and  soufirht  to  be  recov- 
ered back,  and,  as  the  purcha.ser  did  not  insist  on 
this  account  being  taken  and  did  not  complain  of 
the  final  decree  beinsr  rendered  without  it,  he  can- 
not assig^n  it  as  error  in  the  appellate  court  that  the 
consideration  paid  was  not  decreed  to  be  returned 
to  him.  See  Young  v.  W.  Va..  etc.,  Ry.  Co.,  43  W. 
Va.  112,  24  S.  E.  Rep.  610,  and  supra,  "Particular  Con- 
tracts." 

No  Consideration  Received.—^  fortiori  if  the  infant 
has  made  no  contract  at  all  and  has  received  no 
consideration,  but  a  commissioner  has  conveyed 
away  his  property  under  a  void  decree,  he  can 
recover  the  property,  without  making  restitution 


to  the  holders  of  it.    Abemathy  v.  Phillips,  8S  Vi. 
778. 1  S.  £.  Rep.  118. 
In  Any  Case,  He  Must  Return  It,  H  He  Has  It-       i 

Whether  a  contract  of  an  infant  be  completely 
executed  or  be  executory  merely,  il  is  very  dear 
that  it  cannot  be  avoided  by  the  infant,  after 
attainlnflT  lawful  affe,  without  restoring  anytbinf 
which  may  have  been  received  by  him  as  consider- 
ation in  the  contract,  and  may  remain  in  his  haod.s  I 
on  his  arrival  at  such  ag^e.  Bedin^rer  v.  VTharton.  I 
27  Gratt  871.  j 

infant  Havlnir  Only  a  Life  Interest  In  Property  Nit      | 
Accountable  for  Prlncl|>al  of  Conalderatloa.— Where  as      i 
infant  has  only  a  life  interest  in  property  and  join*      | 
her  husband,  the  trustee,  in  a  conveyance  of  the 
fee  simple,   while    an    infant,   she    is  in   no  way 
accountable  for  the  principal  of  the  consideratioc 
received  and  no  benefit  which  she  may  pawibU^ 
have  derived  from  that  consideration  can  prcTent 
her  from  avoiding  the  deed  executed  by  her  dnriag 
her  infancy,  and  havlnsr  the  property  thereby  con- 
veyed,   reconveyed    and   held  under  the   original 
trusts.    Bedinsrer  v.  Wharton.  27  Gratt  857. 

Ratification.— While  an  infant  may  avoid  a  bood 
firiven  by  him  when  under  ag^e,  if  he  promises  to 
pay  it  after  a^e,  he  will  be  bound  by  his  promise. 
Buckner  v.  Smith,  1  Wash.  296. 

What  Is  Necessary  under  the  Statute.— No  particular 
form  of  words  Is  required  for  a  confirmation  of  a 
debt  contracted  by  a  person  when  an  infant  after  • 
he  attains  his  majority,  but  they  must  import  an  | 
unequivocal  recogmition  and  confirmation  of  :be 
previous  eufag-ement,  thougrh  they  need  not  amount 
to  a  direct  promise  to  pay.  Section  3840  of  the  Code 
provides  that  no  action  shall  be  maintained  whereby 
to  charge  any  person  upon  any  promi$»e.  made  after 
full  ag-e,  to  pay  any  debt  contracted  during  infano*. 
or  upon  any  ratification  after  full  acre  of  any  prom- 
ise or  simple  contract  made  during  infancy,  unless 
such  promise  or  ratification  shall  be  made  by  some 
writinfiT,  slarned  by  the  party  to  be  charged  there- 
with. This  statute  follows  almost  in  exact  terms  9 
Geo.  IV.,  ch.  14,  sec.  5.  and  the  decisions  constratnf 
that  statute  have  held  that  any  written  instrument 
signed  by  the  parties,  which,  in  the  case  of  adults. 
would  have  amounted  to  an  adoption  of  the  act  of  a 
party  acting:  as  an  ag-ent  will,  in  the  case  of  an 
infant  who  has  attained  his  majority,  amount  toa 
ratification.  The  memorandum  or  wrltinir.  to  be 
sufficient,  must  recogmize  the  debt  as  a  debt  binding 
upon  the  party  who  signs  it  It  must  either  in 
terms,  or  on  a  fair  construction  of  the  Instrument, 
refer  to  the  contract  which  is  to  be  ratified,  and 
treat  It  as  a  subsisting  contract  Ward  v.  Scherer. 
96  Va.  818,  81  S.  £.  Rep.  518. 

nust  Identify  the  Contract  Ratified.- A  replicaUon 
to  a  plea  of  infancy,  in  an  action  on  a  bond  execated 
during  infancy,  that  the  oblig-or  has  ratified  and 
acknowledged  the  bond,  in  writing,  after  comiof 
of  age,  is  bad,  when  the  ratification  relied  on  refers 
to  an  open  account  for  a  different  amount  from  tbat 
of  the  bond  sued  on  and  there  is  nothing  in  it  i^* 
show  that  the  bond  was  given  for  the  open  account- 
Ward  V.  Scherer,  96  Va.  318.  31  S.  E.  Rep.  M8. 

By  Consent infl^  to  a  Decree  of  Compensation. ~.\b 
infant /«m«  covert  after  acre  may  not  only  disafflra 
her  deed  made  under  disabilities,  but,  bein?  ««i7«'^' 
may  ratify  it,  amonsr  other  ways,  by  consenting  to 
a  decree  compensatinir  her  for  her  dower  rigbb. 
Darrauffh  v.  Blackford,  84  Va.  509,  5  S.  £.  Rep.  Ml 

Ratification  after  Age.  Pinal. -If  an  infant  bi« 
once  confirmed  his  contract  after  arriving  at  f^^^ 
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age,  lie  can  never  afterwards  elect  to  hold  It  void. 
GUlesple  v.  Bailey.  12  W.  Va.  70. 

IniMt  May  Have  an  la|unctioii  against  tb«  Bnforce- 
■eotof  a  Replevy  Bond.— If  an  infant  becomes  secu- 
rity in  a  twelve  montlis'  replevy  bond,  a  court  of 
equity  will  grant  a  perpetual  injunction  acrainst 
its  enforcements  even  airalnst  an  assiflrnee  without 
notice,  for  the  infant  has  no  day  in  court  in  such  a 
case,  since  the  plain liff  can  sue  out  execution  on  his 
own  affidavit  without  application  to  the  court 
Allen  T.  Minor.  S  Call  70. 

inteocy  No  Defence  to  a  Proceeding  in  Rem.— Infancy 
is  no  defence  to  a  bill  to  proceed,  in  rem,  against 
land  to  enforce  a  vendor's  Hen  reserved  upon  the 
face  of  the  deed,  for  the  purchase  money.  Smith  v. 
Henkel,  81  Va.  584. 

Contract  of  Apprenticesblp. 

Infant  Must  Be  a  Party.— By  the  doctrines  of  the 
common  law.  lon^r  and  well  established,  a  father 
cannot  bind  his  infant  son  apprentice  without  the 
assent  of  the  son,  and  such  assent  proved  by  his 
signature  to  the  indenture,  but  that  in  this  manner 
he  may  bind  him.  State  v.  Reuff.  20  W.  Va.  751.  2  S. 
E.  Rep.  801. 

A  father  cannot  bind  his  Infant  child  apprentice 
by  indentures  to  which  the  child  is  not  a  party  :  and 
indentures  of  apprenticeship  executed  by  the  father, 
without  the  child's  concurrence,  are  not  voidable 
only,  but  void.    Pierce  v.  Massenburf,  4  Leiffh  498. 

But  by  Statute  Neither  Infant  Nor  His  Mother 
Necessary  Parties  to  Covenants  In  Their  Favor.— 
Under  Acts  April  6,  1839,  where  the  indenture 
contains  covenants  by  the  master  in  favor  of  the 
mother  of  the  apprentice,  and  also  in  favor  of  the 
apprentice,  but  they  are  not  parties  to  it,  it  is 
nevertheless  valid,  and  the  remedies  will  be  adapted 
to  the  case.    Brewer  v.  Harris,  5  Gratt  285. 

Duration  of  Contract— The  statute  directs  that 
female  apprentices  shall  be  bound  out  until  they  are 
eighteen  years  old.  A  bindlnsr  out  until  the  asre  of 
seventeen  years  is  valid.  Brewer  v.  Harris,  5  Oratt 
285. 

No  Appeal  from  County  or  Corporation  Court. -«No 
appeal  lies  from  an  order  of  a  county  or  cot  poratlon 
court  for  blndlnsr  out  an  apprentice,  or  for  rescind- 
ioff  his  indentures.  It  teerns  that,  in  such  case,  a  writ 
of  certiorari  lies  from  the  general  court,  to  bring  up 
the  record,  and  correct  the  proceedings.  Cooper  v. 
Hopkins.  1  H.  &  M.  412. 

Uabllity  of  flaster  for  fledlcal  Attendance.— The 
master  of  an  apprentice  is  bound  to  pay  for  medical 
attendance  on  the  apprentice,  from  the  very  nature 
of  the  relation  between  master  and  apprentice. 
Easley  v.  Craddock,  4  Rand.  428. 

Ualrillty  of  Father.— The  father  of  an  apprentice 
is  only  bound  when  the  services  were  rendered  at 
his  instance.    Easley  v.  Craddock,  4  Rand.  428. 

in  Whose  Name  Action  Should  Be  Brought.— An 
action  in  behalf  of  an  apprentice,  upon  his  indenture 
of  apprenticeship,  ought  not  to  be  brought  in  the 
name  of  the  overseers  of  the  poor,  but  in  his  own 
name.    Poindexter  v.  Wilton,  S  Munf .  188. 

But  covenant  will  not  lie  in  the  name  of  an  ap- 
prentice on  an  indenture  of  apprenticeship  entered 
Into  by  the  overseers  of  the  poor  without  any  pre- 
vious order  of  court  for  binding  out  the  apprentice ; 
such  indenture  is  not  a  statutory  deed  ;  and,  there- 
fore, covenant  can  only  be  maintained  on  it  in  the 
name  of  the  overseers  who  are  the  parties  to  it. 
BuUock  V.  Sebrell,  6  Leigh  6«0. 

Present  Provlslona  In  West  Virginia.— In  West  Vir- 
ginia a  minor  child  can  only  be  bound  as  an  appren- 


tice "by  his  father,  or.  if  none,  by  his  guardian,  or. 
if  neither  father  nor  guardian,  by  his  mother,  with 
the  consent  entered  of  record  of  the  county  court 
of  the  county  in  which  the  minor  resides;  or,  with- 
out such  consent,  if  the  minor,  being  fourteen  years 
of  age,  agree  in  writing  to  be  so  bound,  or  unless 
such  minor  be  found  begging  in  such  county,  or  is 
likely  to  become  chargeable  thereto"  :  and,  if  not  so 
bound,  the  indentures  of  apprenticeship  are  void. 
SUte  V.  Reuff,  29  W.  Va.  751,  2  S.  £.  Rep.  801;  Code 
W.  Va.  ch.  81,  sec.  1. 

II.    UABILITY  IN  TORT. 
Tort  Must  Be  Wholly  Independent  of  Contract.— An 

infant  can  only  be  held  liable  for  a  fraud  or  a  tort 
which  is  wholly  independent  and  irrespective  of 
contract,  express  or  implied.  Saum  v.  Coffelt,  79 
Va.  510. 

Sednctlon.— The  plea  of  infancy  is  no  defence  to  an 
action  for  seduction,  since  an  infant  is  as  liable  for 
a  tort,  not  arising  out  of  a  breach  of  contract,  a.s  an 
adult    Pry  v.  Leslie.  87  Va.  269,  12  S.  E.  Rep.  671. 

Negligence.— If  an  infant  is  permitted  to  hold  an 
office  of  pecuniary  trust,  he  is  not  liable  for  negli- 
gence with  respect  to  money  placed  in  his  hands, 
unless  he  is  guilty  of  a  tortious  conversion.  Saum  v. 
Coffelt,  79  Va.  510. 

Contributory  Negligence. 

Presumed  Incapable  between  Seven  and  Fourteen.— 

The  law  presumes  that  an  infant  between  the  ages 
of  seven  and  fourteen  cannot  be  guilty  of  contribu- 
tory negligence ;  such  presumption  must  be  rebutted 
by  evidence  and  circumstances  establishing  her 
maturity  and  capacity.  Roanoke  v.  ShuU.  97  Va. 
19,  84  S.  £.  Rep.  84. 

Age  and  Discretion  to  Be  Considered.— An  instruc- 
tion to  the  jury  that  the  rule  as  to  contributory  neg- 
ligence on  the  part  of  a  child,  is,  that  it  is  required 
to  exercise  only  that  care  which  a  person  of  that 
age  would  naturally  and  ordinarily  use  in  the  same 
situation,  and  under  the  same  circumstances,  and 
that,  in  determining  the  relative  degree  of  care  or 
want  of  care  manifested  by  the  parties  at  the  time 
ot  the  injury,  the  age  and  discretion  of  the  parties 
injured  are  proper  subjects  of  inquiry  for  the  jury, 
was  approved  in  Blankenship  v.  C.  &  O.  R.  Co..  94 
Va.  449,  27  S.  E.  Rep.  20. 

Infant  Acting  under  Orders  of  a  Superior.— Where 
an  infant  of  thirteen  years  of  age  is  employed  to 
perform  certain  services  which  he  is  competent  to 
perform,  and  which  are  not  hazardous,  as  carrying 
water,  etc.,  but  a  person  who  has  a  right  to  his  obe- 
dience orders  him  to  perform  a  dangerous  service, 
adjusting  a  belt  amongst  rapidly  moving  machinery, 
entirely  outside  the  business  he  was  employed  to  do. 
the  master  will  be  liable,  where  the  boss  was  acting 
within  the  scope  of  his  employment  in  giving  the 
orders.    Jones  v.  Old  Dom.  Cotton  Mills,  82  Va.  140. 

Age  Not  the  Only  Criterion.— The  jury  in  their  delib- 
eration, should  not  be  confined  by  instructions  to 
the  consideration  of  the  plaintiff's  age  alone,  but 
should  also  be  instructed  to  take  into  consideration 
his  intelligence,  capacity  and  ability  to  know  the 
danger  and  to  avoid  it.  but  these  considerations 
need  not  all  be  submitted  to  the  Jury  in  the  same 
instructions,  but  may  be  embodied  in  distinct  in- 
structions, if.  when  read  together,  they  will  convey 
to  the  minds  of  the  Jury  the  fact  that  both  age  and 
intelligence,  etc..  are  factors  to  be  considered. 
Wash.,  etc..  R.  Co.  v.  Quayle,  95  Va.  741,  30  S.  E.  Rep. 
891. 

Where  Infant  Is  a  Trespasser.— Though  an  infant  be 
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a  trespasser,  no  one  has  a  rlsrtat  to  Inflict  wanton  or 
reckless  injury  on  him;  so,  where  a  railroad  com- 
pany upon  whose  train  be  is  rldlnfir.  puts  him  In  a 
position  of  peril  by  increasing  the  speed  of  its  train 
to  an  unlawful  and  dansrerous  rate,  and  under  such 
circumstances  requires  him  to  Jump  from  the  train, 
the  railroad  Mrtll  be  liable.  Wash.,  etc..  R.  Co.  ▼. 
Quayle,  06  Va.  741,  80  S.  E.  Rep.  891. 

Under  Three,  an  Intent  la  Conclusively  Presamed  In- 
capable.—in  Dicken  v.  Liverpool  Salt  &  Coal  Co., 
41  W.  Va.  511,  28  S.  E.  Rep.  682,  HoLT.  P.,  said  that 
although  it  was  not  nece8.Hary  to  the  decision  of  the 
case,  he  was  of  opinion  that  a  child  two  years  and 
ten  months  old  could  not  be  ffuilty  of  contributory 
nerllirence. 

In  Norfolk,  etc.,  R.  Co.  v.  Ormsby.  27  Gratt-  455, 
the  court,  in  speakinsr  of  the  liability  of  an  Infant, 
two  years  and  ten  months  old,  for  contributory  necT- 
lig-ence,  said:  *'It  has  not  been  contended,  and  can- 
not be,  that  he  was  old  enough  to  be  e^ullty  of  any, 
or  at  all  events,  that  he  was  ffuilty  of  any  in  this 
case."  In  that  case  the  railroad  had  been  guilty  of 
neffllGrence  in  running-  Its  trains  through  a  street  on 
which  many  children  lived. 

III.  LIABIUTY  FOR  CRIMES. 

Between  Seven  and  Fourteen  Prima  Facie  Presumed 
Doli  Incapax.— An  infant  between  the  age  of  seven 
and  fourteen  is  within  the  agre  of  discretion  but 
.still  presumed  doli  incapax.  This,  however,  is  a 
mere  pf-ima/okTitf  presumption  which  may  be  rebutted 
by  evidence  of  capacity  sufficient  to  understand  the 
nature  of  the  act  and  its  consequences.  Presump- 
tion of  Incapacity  is  very  strong  at  seveh  years  of 
age,  but  it  decreases  with  the  progress  of  years. 
The  first  point  of  Inquiry  la  whether  the  accused 
was  able  to  distingruish  between  risrht  and  wrong-,  to 
understand  the  nature  of  the  crime  he  was  com- 
mitting-, and  that  it  was  deservlnff  of  severe  punish- 
ment, if  so.  malUia  suppUt  attatem.  It  is  not  Intended 
to  assert  that  the  capacity  of  the  offender  must  be 
proved  by  the  direct  testimony  of  witnesses.  It 
may  be  inferred  from  the  facts  and  circumstances 
of  the  particular  case.  The  nature  of  the  crime  and 
the  conduct  of  the  perpetrator  may,  of  themselves, 
present  the  most  prernant  evidence  that  he  knew 
the  nature  of  the  act  and  its  consequences.  Law  v. 
Com.,  75  Va.  886. 

Proof  Neceeaary  to  Rebut  This  Presumption.— But 
where  the  only  direct  proof  of  capacity  is  that  the 
accused  was  a  boy  of  "average  capacity  for  his 
age,"  this  is  not  sufficient;  the  commonwealth  must 
go  further  and  prove  that  the  offender  in  the  partic- 
ular case  understood  the  nature  of  his  act  and 
its  consequences,  and  especially  so  where  he  is  un- 
der twelve  years  of  age.    Law  v.  Com.,  75  Va.  886. 

May  Be  Principal  In  5econd  Degree  In  Rape.— A  boy, 
under  fourteen,  who  aids  and  assists  another  person, 
in  the  commission  of  the  offence  of  rape,  is  not  the 
less  a  principal  in  the  second  desrree,  because  he  is 
incapable  of  committing  the  offence  himself,  if  it 
appear  from  all  the  circumstances  that  he  had  a 
"mischievous  discretion."    Law  v.  Com.,  75  Va.  885. 

Evidence  of  Discretion.- The  fact  that  a  boy  under 
the  ag^e  of  fourteen,  placed  his  hand  over  the  mouth 
of  the  female  with  a  view  to  prevent  her  crying  out, 
while  his  elder  brother  committed  a  rape  upon  her, 
is  not  sufficient  in  itself  for  his  conviction  as  princi- 
pal In  the  second  degree.    Law  v.  Com.,  76  Va.  885. 

Under  Seven,  Conclusively  Presumed  Doll  Incapax.— 
An  infant  under  seven  years  of  age  Is  conclusively 
presumed  to  be  incapable  of  crime  and  no  evidence 


can  be  received  to  rebut  the  presumption.   Law  t. 
Com.,  76  Va.  885. 

IV.  COriPETENCV  AS  A  WITNESS. 

Under  Fourteen  It  Depends  on  the  Individual  Ditcre- 
tlon  of  the  Witness.— It  Is  a  well-settled  rule  of 
evidence  that  an  infant  under  fourteen  may  be  ex- 
amined as  a  witness,  provided  he  sufficiently  appears 
to  understand  the  nature  and  moral  obligation  of 
an  oath;  for  competency  depends  not  upon  age  bat 
understanding.  At  the  agre  of  fourteen,  every  per- 
son is  presumed  to  have  common  discretion  and  the 
necessary  understandlnsr  of  the  obligation  of  an 
oath,  until  the  contrary  appears;  but  under  that 
age  it  is  not  so  presumed.  Oliver  v.  Com..  77  Va. 
SOO. 

Five  Years  Usually  the  Lowest  Limit.— Under  the 
age  of  six  presumption  ot  Incompetency  arises,  and 
at  the  agre  of  five  the  utmost  limit  would  be  ordi- 
narily reached,  when  extraordinary  development 
of  the  mental  and  religious  faculitles  should  be 
shown,  to  take  the  case  out  of  the  ordinary  coarse 
of  nature.  State  v.  Michael,  87  W.  Va.  566.  16S.E. 
Rep.  803. 

Must  Understand  the  Nature  and  ObUgatlea  of  sa 
Oath.— An  infant  of  such  tender  years,  Ave  years  io 
this  caset  and  feeble  IntelUgrence  as  to  have  no  con- 
ception of  the  religious  or  moral  significance  of  an 
oath.  Is  not  competent  to  testify.  State  v.  Michael 
87  W.  Va.  666.  16  S.  E.  Rep.  80S. 

Where  a  child  of  the  agre  of  five  made  the  follow- 
ing answers;  to  the  question,  '*Isitbad  to  tell  sUv 
rles?"  she  answers,  "Yes,  Ma'am,"  to  the  question. 
"What  becomes  of  lltUe  girls  who  tell  storiesf 
she  answers,  "The  bad  man  srets  them."  and  as 
to  what  the  court  does  with  them,  she  answen. 
"Puts  them  in  Jail,"  and  in  answer  to  a  question 
as  to  whether  her  mother  had  ever  taug'ht  her  any- 
thing: about  God.  she  replies,  "No,"  and  says  further 
that  she  knows  nothlnsr  about  God  except  that  be 
makes  the  babies  and  throws  them  down  to  the 
doctors,  she  was  held  incompetent  as  these  an- 
swers were  so  evidently  merely  mechanical  and 
the  result  of  previous  coaching.  State  v.  Michael, 
87  W.  Va.  666,  16  S.  £.  Rep.  808. 

A  Question  for  the  Court  and  Not  for  the  Jury.— The 
question  of  incompetency  is  a  question  for  the 
court  and  not  for  the  Jury,  and  if  on  the  examina- 
tion of  a  witness,  her  incompetency  appears,  it  is 
the  duty  of  the  court  on  motion  of  the  accas«d  to 
exclude  her  evidence  from  the  Jury  and  It  is  error 
for  the  court  to  submit  the  question  of  competency 
to  the  jury,  either  by  InstrucUon  or  otherwise.  Nor 
will  the  court  review  the  decision  of  the  trial  Judge 
unless  the  error  is  palpable  and  flasrrant  State  v. 
Michael,  87  W.  Va.  665.  16  S.  £.  Rep.  803. 

A  witness,  whose  competency  has  been  affirmed 
by  the  court,  cannot  be  examined  before  the  jury 
touching  his  understanding  of  the  obligation  of  an 
oath,  since  this  is  a  question  of  the  competency  of 
the  witness,  not  of  his  credibility.  Oliver  v.  Com.. 
77  Va.  690. 

V.  SUITS  BY  AND  AGAINST  INFANTS. 

A.  CRIMINAL  CASES. 

Infant  Must  Appear  In  Person  or  by  Attwsy.- 

Upon  a  presentment  asralnst  an  Infant  for  a  misde- 
meanor, the  infant  has  a  riffht  to  appear  and  defend 
himself  in  person  or  by  attorney,  and  it  is  error  to 
assiffn  him  a  guardian  and  to  try  the  case  on  a  plea 
pleaded  for  him  by  the  g^uardtan.  Word  v.  Com..  S 
Leigh  744. 
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B.  CIVIL  CASES. 

Infant  Cannot  Appear  by  Attorney.— An  infant  can- 
not appear  by  attorney  in  a  civil  suit  Ewlngr  v. 
Ferguson.  88  Gratt.  548. 

Actiona  by  intents. 

In  West  Vlr^nla. 

5mnaion5  Should  Be  In  Name  of  infant  by  Ouardtan 

Ad  Litem.— A  summons  sued  out  in  the  name  of  J. 
W.  B.,  ffuardian  ad  litem  of  W.  B.,  a  minor,  before  a 
justice,  altboasrh  not  in  the  best  form,  yet,  aided 
hj  the  provision  in  section  26  of  chapter  50  of  the 
Code,  in  relation  to  proceedinjrs  before  Justices, 
ibat  no  summons  shall  be  quashed  or  set  aside  for 
any  defect  therein,  if  it  be  sufficient  on  its  face  to 
show  what  is  intended  thereby,  is  held  sufficient, 
the  defendant  not  helng  misled  by  It  and  the 
defendant  haying  appeared  srenerally.  Blanken- 
Khlp  V.  Kanawha  &  M.  Ry.  Co..  48  W.  Va.  186,  27  S.  £. 
Bep.  855. 

How  Taken  Advantage  of.— A  summons  in  an  action 
broQirht  before  a  J  uscice  by  an  Infant  plaintiff  by  next 
friend  is  not  void,  but  defective,  which  defect  can 
only  be  taken  advantage  of  by  defendant  by  special 
appearance  for  that  purpose  only,  t.  e.  to  quash  the 
snmmons,  to  be  stated  at  time  of  making  such  ap- 
pearance. A  Judirment  rendered  upon  such  sum- 
mons after  g-eneral  appearance  by  defendant  is  not 
void.   Blair  y.  Henderson  (W.  Va.),  88  S.  E.  Rep.  568. 

Purpose  of  Appointment  of  Quardlan  Ad  Litem  for 
Infant  i>lalntiff.— The  object  of  sec.  24.  ch.  50. 
CX>de.  requiring  appointment  of  flruardian  ad  litem 
for  Infant  plaintiff  before  brinriuff  suit,  and  tak- 
ing consent  in  writing  of  such  sruardian  to  accept 
such  appointment,  and  to  be  responsible  for  costs 
if  the  action  fail,  is  to  protect  defendant  in  the 
matter  of  costs,  that  he  may  have  some  responsible 
person  to  look  to  in  case  he  succeeds  in  his  defence- 
BUlr  y.  Henderson  (W.  Va.),  88  S.  E.  Rep.  562. 

In  Virginia. 

Procfaein  Ami.— On  this  sah^ect  of  prochein  ami  the 
doctrine  is  that  the  nearest  relation  is  generally 
the  next  friend  of  an  infant;  but  as  that  relation 
may.  himself,  have  injured  the  infant,  and  be  lia- 
ble to  a  suit  therefor,  or  may  be  otherwise  an 
improper  peraon.  the  court  will  permit  any  person 
to  institute  a  suit  on  his  behalf,  and  he  is  to  be 
named  as  next  friend  in  the  bill.  The  person  ought 
however,  to  be  a  person  of  substance,  because  he  is 
liable  to  pay  the  costs  of  suit.  Dissenting  opinion  in 
Bnrwell  v.  Corbiu.  1  Rand.  181. 

Preanmptlon  of  Asaignment  of  Procliein  Ami.— 
Where,  in  a  suit  for  partition,  one  of  the  parties 
plaintiff  dies,  leaving  a  widow  and  infant  son  in 
whose  name  and  that  of  the  administrator  the  suit 
is  revived,  it  will  be  presumed  that  some  one  was 
allowed  to  prosecute  the  suit  for  the  infant  as  his 
nexi  friend  where  the  contrary  does  not  appear. 
Even  if  there  was  not  a  formal  assignment  of  a  next 
friend,  it  may  be  questioned  whether  such  a  mere 
Informality  will  avoid  the  sale,  or  whether  his 
mother  and  his  father's  administrator  will  not  be  re- 
garded as  his  next  friends  in  the  absence  of  evidence 
to  the  contrary.  .  In  such  a  case  it  would  have  been 
out  of  place  to  have  revived  the  suit  in  the  name  of 
a  next  friend  of  the  infant.    Wilson  v.  Smith,  22 

Gratt.  403. 

To  Be  Answerable  for  Costs,  Procliein  Ami  Must 
Consent.— If  a  man's  name  is  used  as  next  friend  for 
infants,  without  his  knowledge  or  consent  at  any 
time  given,  he  is  not  answerable  for  costs,  and  If 
not  so  aniswerable,  and  in  no  other  way  Interested, 


he  is  a  good  witness.    Bdrwell  v.  Oorbln,  10  Am.  Dec. 
4M.  1  Rand.  181. 

Tlie  Relation  Only  Begins  with  the  Institution  of  the 
Suit.— A  declaration  is  fatally  defecUve  in  averring 
the  indebtedness  of  the  defendant  to  the  plaintiff  a$ 
next  friend  for  an  Infant,  the  court  saying,  "In  a 
legal  sense  he  could  not  have  such  a  relation  to  the 
infant  plaintiff  until  the  institution  of  the  suit,  and 
it  follows  that  there  could  be  no  such  indebtedness 
to  him,  as  next  friend,  vrior  to  the  Institution  of  the 
suit,  if  indeed  there  could  be  afterwards.'*  Shirley 
V.  Bonham,  6  W.  Va.  601. 

Wiien  Infant  Hust  Sue  by  Prochein  Ami. 

Wliere  Infant  Has  No  General  Quardlan.— An  infant 
who  has  no  guardian  appointed  by  the  court  who 
has  given  bond,  may  sue  by  next  friend  for  damage 
done  to  his  real  estate.  McDodrlU  v.  Pardee,  etc.. 
Co.,  410  W.  Va.  664.  21  S.  E.  Rep.  878. 

Suits  to  Call  Ouardlan  to  Account.— An  infant  may 
by  his  next  friend  caU  the  acting  guardian  or  any 
preceding  guardian  to  account  by  a  bill  in  chancery: 
but  the  bill  must  be  in  his  own  name  by  his  next 
friend,    tiemon  v.  Hansbarger,  6  Gratt.  801. 

Suits  to  Recover  the  DUtributlve  Shares  of  Infants. 
—A  bill  in  equity  to  secure  the  payment  of  the  dis- 
tributive shares  of  infants  in  their  ancestor's  estate, 
should  be  filed  in  the  name  of  the  infants  by  their 
next  friend,  who  may  be  their  guardian.  Burdett  v. 
Cain,  8  W.  Va.  282. 

Affidavit  by  "Next  Friend."— It  is  sufficient  if  the 
affidavit  filed  by  the  Infant's  next  friend  states  that 
he  believes  the  facts  stated  in  the  bill  to  lie  true,  it 
is  not  necessary  fbr  him  to  swear  that  he  knows 
them  to  be  true.    Lee  v.  Braxton,  6  Call  480. 

Next  Friend  Cannot  Waive  Rights  of  Infants.-It  is 
not  competent  to  adult  plaintiffs  or  the  guardian 
("next  friends"  as  appears  by  the  record)  of  infant 
plaintiffs  to  waive  the  rights  ofithe  latter,  and  it  is 
error  to  decree  on  such  waiver.     Hite  v.-  Hlte,  2 

Rand.  400. 

Suits  against  Infants. 

Parol  Demnrrer.— The  parol  does  not  demur  now  in 
Virginia.    Tennent  v.  Fattens.  6  Leigh  196. 

Infants  Must  Be  before  Court.— It  is  error  to  pass 
upon  the  rights  of  infants  when  they  are  not  before 
the  court.    Clendenning  v.  Conrad,  91  Va.  410,  21  S. 

E.  Rep.  818. 
Infant  Must  Appear  by   Ouardlan  Ad   Litem.- An 

infant  defendant  must  appear  by  guardian  ad  litem, 

and  not  by  attorney.    Fry  v.  Leslie,  87  Va.  889,  12  S. 

E.  Rep.  671. 

Ouardlan  Ad  Litem  Must  Be  Appointed.— In  a  suit  In 
chancery  an  infant  can  only  appear  and  defend  by 
guardian  ad  litem  and  one  should  be  appointed  by 
the  court  for  that  purpose.  If  the  record  does  not 
show  that  they  were  before  the  court  In  the  only 
way  in  which  an  Infant  can  appear  and  defend,  the 
court  of  appeals  must  regard  the  proceeding  as 
fatally  defective.  Myers  v.  Myers,  6  W.  Va.  369: 
Parker  v.  McCoy,  10  Gratt-  594;  Hays  v.  Camden.  38 
W.  Va.  109,  IS  S.  E.  Rep.  461 :  Hart-v.  Hart,  31  W.  Va. 
688,  8  S.  E.  Rep.  563:  Piercy  v.  Piercy.  6  W.  Va.  199: 
Pracht  v.  Lange.  81  Va.  711. 

No  Rule  Can  Be  Entered  until  His  Appointment— No 
rule  can  be  entered  against  an  infant  until  a 
guardian  ad  litem  is  appointed  to  defend  him,  and  if 
no  one.  on  his  behalf,  applies  to  the  court  to  apix>int 
one,  the  plaintiff  Is  bound,  at  his  peril,  to  do  so. 
Cole  v.  Pennell,  2  Rand.  174. 

Office  Judgment  Set  Aside.- Where  an  office  judg- 
ment is  obtained,  in  an  action  on  a  promissory  note, 
against  two  defendants,  one  of  whom  is  an  infant  at 
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the  time  of  conflrminff  the  jadsrment  and  unde- 
fended by  ffuardtan  ad  litami  on  a  writ  of  error,  coram 
vobis,  belnsr  brou^rbt  the  proceedings  should  be  set 
aside^as  far  as  the  declaration,  or  other  srood  plead- 
ing, even  thousrh  the  infant  becomes  adult  before 
the  term  of  court  at  which  that  Judgment  mi^ht 
have  been  set  aside  and  he  failed  to  appear.  So 
held  by  two  Judges  out  of  three,  the  third  judgre 
holdiuflT  that  the  office  judgment  should  be  annulled 
in  toto.    Cole  v.  Pennell.  2  Rand.  174. 

In  the  above  case,  Coalter,  J.,  said  obiter,  that 
the  plaintiff  should  have  taken  the  office  judgment 
against  the  other  defendant  and  suspended  pro- 
ceedings against  the  infant  until  he  came  of  age. 
Paiiure  of  Oenerai  aoardlan  to  Appear  When  Notified. 
—The  guardian  of  the  infant  owner  should  be  noti- 
fied, but  if  he  fails  to  appear  and  make  defence,  the 
court  should  appoint  a  guardian  ad  litem  to  defend 
their  interest.  Charleston,  etc..  Bridge  Co.  v.  Corn- 
stock,  36  W.  Va.  263, 15  S.  £.  Rep.  60. 

nujt  Be  Appointed  if  Infancy  Appear  at  Any  Tine 
before  Pinal  Decree.— And  although  the  infancy  did 
not  appear  in  the  original  proceedings,  yet  if  it  be 
alleged  in  a  petition  for  a  rehearing  (the  decree 
being  interlocutory)  a  guardian  ad  litem  ought  to  be 
appointed.    Roberts  v.  Stanton,  2  Munf.  129. 

Usual  to  Appoint  the  Husband  of  an  Infant  Peine 
Covert.— When  the  infant  is  a  married  woman,  it  is 
nevertheless  necessary  to  appoint  a  guardian  ad 
litem  and  it  is  customary  to  appoint  her  husband.  If 
he  Is  a  defendant  with  her.  Alexander  v.  Davis,  42 
W.  Va.  466,  26  S.  E.  Rep.  291 :  Ewing  v.  Ferguson.  38 
Gratt.  54a 

May  Be  Appointed  at  Rules —In  a  suit  in  equity  by 
the  guardian  of  infants  for  the  sale  of  their  real 
estate,  a  guardian  ad  litem  for  the  infants  may  be 
appointed  at  rules.  Sess.  Acts  18S9-iO,  p.  47 ;  Talley 
V.  Starke.  6  Gratt  389. 

Quardian  Ad  Litem  Hust  Be  Notified.— In  a  creditors* 
bill  to  set  aside  a  deed  of  settlement  executed  to  a 
trustee  by  the  debtor  for  the  benefit  of  his  wife,  and 
her  children,  who  are  minors,  it  Is  error  to  proceed 
to  take  the  accounts  where  a  notice  was  served  on 
such  minors  by  publication  ;  the  guardian  ad  litem 
not  being  named  therein,  nor  otherwise  served  with 
notice,  the  court  saying,  "It  has  often  been  held 
in  this  court  that  it  is  error  to  decree  a  sale  of  an 
infant's  real  estate  without  the  appointment  of  a 
guardian  ad  litem^  and  the  appointment  to  protect 
the  interest  of  the  infant  would  be  a  vain  thing,  if 
the  subsequent  proceedings  should  be  had  without 
notice  to  him."  Strayer  v.  Long,  83  Va.  716,  8  S.  E. 
Rep.  872. 

Guardian  Ad  Utem  flust  Answer.— it  is  error,  to 
correct  which  a  bill  of  review  may  be  filed,  if  no 
answer  is  filed  by  their  guardian  ad  litem  on  behalf 
of  infant  defendants,  where  the  bill  is  not  taken  for 
confessed  by  them.  Braxton  v.  Lee.  4  H.  &  M.  876  ; 
Lee  V.  Braxton.  5  Call  459. 

His  Answer  Must  Be  Piled.— The  heirs  being  in- 
fants, though  tb«ir  guardian  was  a  party  and 
answered,  they  were  entitled  to  be  defended  by  a 
guardian  ad  litem,  and  although  one  was  apt>ointed 
for  them,  and  there  was  a  paper  purporting  to  be  an 
answer  found  among  the  papers  of  the  cause,  yet  as 
it  did  not  appear  that  it  had  been  filed,  it  was  error 
to  decree  the  sale  of  the  iofant's  land,  without  an 
answer  filed  by  guardian  ad  litem.  Ewing  v.  Fergu- 
son. S3  Gratt  548. 

Presumption  of  Appointment -It  Is  error  to  decree 
against  Infants  without  a  guardian  ad  lit^n  having 
been  appointed,  and  it  cannot  be  presumed  that  any 


such  guardian  was  appointed  in  the  absence  of  proof 
that  the  records  were  lost  or  destroyed.  McDonald 
V.  McDonald,  8  W.  Va.  076 :  Alexander  v.  Davist.  IS 
W.  Va.  465,  26  S.  E.  Rep.  291. 

Recital  In  Pinal  Decree  as  to  Answer  of  Qoardlaa  A4 
Litem  Not  Conclusive.— Although  the  final  decree 
recites,  ifUer  alia,  that  the  cause  came  on  to  be  heard 
upon  the  answer  of  the  guardian  ad  Utem  of  the  in- 
fant defendants,  this  cannot  be  presumed  to  be  tnie, 
when  no  such  answer  appears  in  the  record  as  cer- 
tified and  there  is  no  certificate  by  the  clerk  tbat 
it  was  lost  or  destroyed.  Alexander  v.  Davis.  42  W 
Va.  465.  26  S.  £.  Rep.  291. 

Appointment  Must  Appear  by  the  Record.— An  otAct 
judgment  against  an  infant  who  in  the  writ  \* 
named  as  defendant  "by  J.  K.  his  guardian.*' can- 
not be  supported,  but  must  be  reversed  in  toto.  if 
there  be  nothing  in  the  record  to  show  that  J.  K. 
was  guardian  by  testament,  or  ex  provisione  leois,  or 
guardian  ad  litem^  appointed  by  the  court  Broirn 
V.  McRea,  4  Munf.  489. 

Where  Guardian  Ad  Utem  Palls  to  Act— Where  one 
of  the  defendants  in  a  suit  is  an  infant,  but  itisnoi 
stated  in  the  record,  that  he  appeared  by  his  gnard- 
ian  in  the  suit  nor  does  it  appear  that  the  guardian 
ad  litem,  appointed  by  the  court  ever  acted  or  even 
had  notice  of  such  appointment  it  is  error  to  enter 
a  Judgment  by  default  against  the  infant  bni  a 
motion  should  be  made  to  the  court  to  proceed 
against  that  guardian  ad  litem  or  to  appoint  anotber. 
Fox  V.  Cosby,  2  Call  1. 

When  Not  Necessary  to  Appoint  a  Gaardlaa  Ad 
Litem. 

When  His  General  Guardian  Makes  His  DeieB0e.-If 
a  guardian  has  been  appointed  by  the  county  conrt 
and  her  answer  has  been  received  for  the  Infants 
and  full  defence  made  under  the  sanction  and  an- 
thority  of  the  chancery  court  although  she  was  not 
expressly  appointed  guardian  to  defend  that  soit 
the  infants  must  be  equally  bound  by  that  defence 
as  if  she  had  been  in  form  appointed  by  the  court 
guardian  ad  litem.  Ewing  v.  Ferguson,  88  Gratt 
518.  But  if  the  suit  abate  as  to  such  guardian  by  her 
death  before  the  decree,  a  guardian  ad  litem  ought 
to  be  appointed,  notwithstanding  all  the  testimony 
and  accounts  were  taken  before  his  death.  Bever- 
leys  V.  Miller,  6  Munf.  99. 

Where  the  Decree  Is  In  the  Infant's  Pavor.— Although 
a  decree  be  rendered  without  the  appointment 
of  a  guardian  ad  litem  for  an  Infant  If  it  is  in  the 
infant's  favor,  she  has  no  ground  of  complaint 
against  it.  Alexander  v.  Davis,  42  W.  Va.  465.  26  S. 
E.  Rep.  291. 

Appointment  of  Guardian  Ad  Litem  and  Infancy  Nit 
Questions  for  the  Jury,  How  Taken  Adyantace  at. -In 
Campbell  v.  Hughes,  12  W.  Va.  188,  806.  210.  it  was  held 
that  the  court  did  not  err  in  refusing:  to  give  the  fol- 
lowing instruction  in  an  action  of  ejectment:    "If 
the  Jury  find  that  the  defendants  are  Infants  under 
the  age  of  twenty -one  and  that  no  guardian  ad  Utem 
for  them  was  appointed  in  the  cause,  then  their  ver- 
dict must  be  for  the  defendants,"  the  conrt  sajing 
that  infancy  is  not  a  good  plea  in  bar  of  an  actioo 
of  ejectment  that  it  is  right  and  proper  for  a  guard- 
ian ad  litem  to  be  appointed  at  the  proper  time, 
but  that  whether  the  defendants  were  infants  or 
not.  or  a  guardian  ad  litem  had  been  appointed  are 
questions  with  which  a  Jury  has  nothing  to  do.    Bat 
where  the  proofs  show  that  a  part  of  the  defend- 
ants were  infants,  and  no  guardian  ad  litem  had 
been  ap|)ointed  for  them,  it  might  perhaps  be  cause 
for  a  new  trial,  and  when  Judgment  was  rendered 
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oa  the  verdict  and  a  part  of  the  defendants  were  | 
infants  and  the  facts  properly  appeared   on  the 
record,  It  will  be  canse  for  reversal  npon  writ  of 
error  e&ram  nobis  on  motion  under  sec.  1,  ch.  184, 
Code  W.  Va. 

BIN  Should  Not  Bo  Dlomisjod.— If  anything  appears 
in  relation  to  the  appoiatment  of  the  arnardian  ad 
litem,  or  in  other  respects,  which  is  not  satisfactory 
to  the  chancellor,  so  that,  in  his  opinion,  further 
proceedings  are  necessary  to  enable  him  to  pro< 
noance  a  decree  on  the  merits,  the  bill  oaght  not  to 
be  dismissed,  but  such  further  proceedinirs  directed. 
Garland  t.  Lovinsr,  1  Rand.  806. 

Not  Obliged  to  Accept  Appolntmont.— A  sruardian 
ad  litem,  appointed  to  prosecute  an  appeal  on  an 
iflfanrs  behalf,  is  not  oblisred  to  accept  the  appoint- 
ment A  reasonable  time  oufht  therefore,  to  be 
given  bim  to  consider  whether  he  will  accept,  and 
to  prepare  for  trial.    Wells  v.  Winfree.  S  Munf.  342. 

When  DepooitlooA  May  Be  Reed  aseliiAt  Infants. 

With  Consent  of  Qaardlan  Ad  Litem.— It  is  not  im- 
proper to  read  depositions  in  evidence  agrainst 
Infant  defendants  with  the  consent  of  their  guard- 
ian ad  litem.    Hardman  v.  Orr,  5  W.  Va.  71. 

Notice  to  Quaitllan  Sufficient,  Except  In  Salts  to  Sell 
Infants*  Lands.— But  if  the  guardian  ad  litem  had 
notice  of  the  takinsr  of  the  depositions,  the  fact  that 
the  depositions  were  not  taken  in  his  presence  will 
not  render  them  inadmissible.  Sections  2486  and 
9S19  of  tbe  Code  Va.  1887,  rendering  detH>sitions  not 
taken  in  the  presence  of  the  ffuardian  or  upon  inter- 
rogatories agreed  to  by  him.  inadmissible,  refer 
only  to  suits  for  the  sale  of  lands  of  persons  under 
disability  and  contingent  estates,  there  referred  to, 
and  do  not  apply  to  suits  generally  in  which  Infants 
may  be  Interested.  Moore  v.  Triplett  (Va.).  23  S.  £. 
Rep.  69. 

Section  4.  ch.  88,  Code  W.  Va.,  providing  that  no 
deposition  shall  be  read  in  the  suit  except  by  leave 
of  court  unless  it  be  taken  in  the  presence  of  the 
guardian  ad  litem  or  on  interrogatories  agreed  to 
by  him,  applies  only  to  bills,  whose  object  is  the 
leasing  and  selling  of  the  lands  of  persons  under 
disability  as  the  caption  of  the  chapter  shows,  and 
the  mere  fact  that  an  infant  is  a  stockholder  in  a 
corporation  would  not  bring  within  the  operation 
of  the  provisions  of  ch.  88,  a  bill  to  dissolve  the  cor- 
poration and  sell  the  property  under  ch.  58,  sec.  57. 
Any  deposition  can  be  taken  in  such  a  cause  that 
could  be  taken  in  any  other  cause  in  which  an 
infant  is  a  party.  Hurst  v.  Coe,  80  W.  Va.  158, 8  S  £. 
Rep.  564. 

Bat  Qaardlan  Ad  Litem  Must  Be  Notified.— It  is  error 
to  allow  a  deposition  to  be  read  against  infants, 
when  it  does  not  appear  that  their  guardian  ad  litem 
had  been  served  with  notice.  Walker  v.  Grayson, 
86  Va.  837, 10  S.  £.  Rep.  51. 

Powers  of  Qaardlan  Ad  Litem.  ' 

His  i>ower  Confined  to  the  Case  In  Which  He  Is  Ap- 
IMlnted.— The  power  of  the  guardian  ad  litem  is  con- 
fined to  that  particular  case  and  his  duty  is  to 
manage  the  case  and  see  to  the  interest  of  that 
particular  infant  who  must  in  some  way.  by  ap- 
pointment and  answer  be  specifically  named  or 
designated,  for  some  defendant  may  appear  to  be 
an  infant  who  is  not  so  named  in  the  bill,  as  in  the 
principal  case.  Alexander  v.  Davis,  42  W.  Va.  465, 
26  S.  E.  Rep.  201. 

May  Consent  to  Removal  of  Canse.— A  guardian  ad 
litem  may  consent,  for  his  wards,  to  the  removal  of 
the  suit  from  one  circuit  court  to  another.  Lemmon 
V.  Herl>ert  92  Va.  668.  24  S.  £.  Rep.  249. 


His  Answer  Cannot  Be  Read  against  Infant— "No 

rule  is  better  settled,  than  that  an  answer  of  an 
infant  by  guardian  ad  litem  cannot  be  read  against 
him  at  all,  for  any  purpose."  Bajldwin,  J.,  in  Bauk 
of  Alex.  V.  Patton,  1  Rob.  499. 

Presomptlon  That  Infant  Has  Come  of  Age.— Though 
the  defendant  was  an  Infant  when  the  action  was 
instituted,  yet  as  she  did  not  set  up  her  Infancy  to 
defeat  the  action,  and  as  it  may  be  reasonably 
inferred  from  the  evidence  that  she  was  of  full 
age  when  the  cause  was  heard  upon  a  demurrer  to 
evidence,  and  appeared  and  defended  herself  by 
counsel,  she  is  bound  by  the  Judgment  Staton  v. 
Pittman,  11  Gratt  99. 

Where  an  infant  defendant  answers  a  bill  by  her 
guardian  ad  litem  and  the  case  is  heard  on  such 
answer,  if  she  afterwards  appeals  in  her  own 
name  and  her  right  to  appeal  is  not  questioned  in 
the  record,  It  is  assumed  that  she  has  arrived  at 
majority  and  her  appeal  will  be  allowed,  though 
other  adult  defendants  will  not  be  allowed  to  ap- 
peal, where  the  bill  was  taken  as  confessed  as  to 
them  and  they  made  no  motion  in  the  lower  court  to 
reverse  the  decree,  under  Code  W.  Va.  ch.  J84,  S  5. 
Bock  V.  Bock,  24  W.  Va.  686. 

C.  SALE  OF  INFANTS'  LANDS.— See  this  sub- 
ject in  monographic  note  on  "Guardian  and  Ward" 
appended  to  Barnum  v.  Frost,  17  Gratt  898. 

Jnrlsdlctlon  of  Bqalty.— Courts  of  equity  have  no 
Inherent  power  to  sell  the  lands  of  infants,  and  can 
do  so  only  as  statutes  enable  them  to  do  so.  Hoback 
V.  Miller,  44  W.  Va.  686,  29  S.  £.  Rep.  1014;  Pierce  v. 
Trigg,  10  Leigh  406:  Faulkner  v.  Davis,  18  Gratt.  651. 
Sales  under  Acts  of  AssemMy. 
When  Valid.— An  act  of  assembly  for  the  sale  of 
an  infant's  Ismds,  not  proved  to  have  been  obtained 
by  fraud,  is  valid,  when  it  enforces  no  new  obliga- 
tion, nor  takes  away  any  antecedent  rights  from 
the  heir,  whom  it  is  Intended  to  benefit  by  selling 
the  lands  upon  credit  and  consequently  more  to  his 
advantage.  And  the  fact  that  a  small  excess  is 
raised  beyond  the  sum  required,  by  the  act  will  not 
invalidate  the  sale,  when  it  arises  from  unexpected 
amounts  of  land  discovered  upon  the  surveys,  to  be 
in  the  lots,  in  excess  of  the  quantities  called  for  in 
the  leases.    Spotswood  v.  Pendleton,  4  Call  514. 

Conduct  of  Sale.— A  sale  under  an  act  of  assembly 
may  be  either  public  or  private  and  sales  to  tenants, 
who,  before  the  lands  were  put  up,  agreed  to  give 
the  prices  contained  in  a  previous  contract  made  by 
the  trustees,  were  good,  as  nobody  bid  against 
them.  In  such  case  the  trustees  may  sell  by  agents. 
Spotswood  V.  Pendleton,  4  Call  514. 

In  Pursuance  of  Ancestor's  Contract.— Where  there 
is  a  contract  between  the  owners  of  realty  that  the 
survivor  may  sell  it,  a  court  of  equity  on  the  death 
of  one  may  decree  the  specific  performance  of  the 
contract  though  the  heirs  of  the  deceased  party 
are  infants.  It  is  not  necessary  in  such  a  case,  to 
proceed  under  the  statute  providing  for  the  sale 
of  infants'  lands,  and  though  the  surviving  party 
to  the  contract  undertakes  to  make  a  sale  of 
the  property  by  his  own  authority  without  seek- 
ing the  aid  of  a  court  of  chancery,  yet,  on  a 
bill  by  the  executrix  and  heirs  of  the  deceased 
party  to  affirm  the  sale,  the  court  may  affirm  the 
sale  already  made,  if  it  appear  proper,  instead  of 
ordering  a  new  one.  Goddin  v.  Vaughn,  14  Gratt 
102. 

On  a  Bill  to  Marshal  the  Assets.— In  a  proceeding 
by  the  plaintiffs  as  simple  contract  creditors,  en- 
titled to  marshal  the  assets,  the  court  has  author- 
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ity  to  decree,  at  a  proper  time,  a  sale  of  the  real 
estate  In  the  hands  of  the  infant  heirs,  so  far  as 
necessary,  but  it  is  premature  to  do  so  before  ascer- 
tainincr  the  amount  of  indebtedness  charsreable 
upon  the  lands  of  the  decedent  Cralle  v.  Meem,  8 
Gratt.  496. 

A  Sale  Not  Comimlaory  on  the  Court.— On  a  bill  to 
marshal  the  assets,  a  court  of  chancery  is  not 
bound  to  decree  a  sale  of  the  lands  of  infant  heirs, 
and  if  it  appears  that  the  debts  can  be  satis- 
fled  within  a  reasonable  time  out  of  the  rents 
and  profits,  a  sale  should  not  be  decreed;  but 
if  a  sale  is  decreed,  the  marshal  must  fol- 
low the  directions  of  the  decree;  if  he  has  grood 
reasons  for  thinking  the  sale  injurious  to  an  in- 
fant defendant,  he  should  make  a  special  report 
to  the  chancellor.    Tennent  v.  Pattons,  6  Leigfh  196. 

Sale  in  Lieu  of  Partition.— Under  the  section  of 
the  Code  Va.  1887,  §  2664,  providinsr  for  the  sale  of  in- 
fants' lands  if  partition  cannot  conveniently  be 
made,  it  must  appear  that  partition  cannot  con- 
veniently be  made  and  also  that  the  interests  of  the 
parties  will  be  promoted  by  the  sale.  It  is  not  nec- 
essary that  these  facts  should  appear  from  the 
report  of  the  commissioners  or  by  the  depositions 
of  witnesses.  It  is  sufficient  if  the  facts  appearing 
In  the  record  reasonably  warrant  the  decree  of 
sale.  This  is  especially  true  when  the  proceeding* 
is  to  defeat  the  title  of  an  innocent  purchaser. 
Zirkle  V.  McCue,  M  Gratt.  517. 

Construction  of  Act  for  the  SaleofSmaliinherltances. 
—The  statute  providinsr  for  the  sale  of  small  in- 
heritances was  construed  in  Parker  v.  McCoy,  10 
Gratt.  594,  to  apply  to  cases  where  the  value  of 
each  heir's  share  after  partition  was  less  than  $800, 
even  though  the  proportion  of  each  heir  in  the  pro- 
ceeds would  exceed  $300  if  the  property  were  dis- 
posed of  in  a  lump. 

No  5ale  Can  Be  Had  under  a  BUI  for  the  Assl^ment 
of  Dower.— When  the  single  object  of  a  suit  in  the 
county  court  is  the  assignment  of  the  widow's 
dower,  but  the  court  not  only  directs  the  dower  to 
be  assigrned,  but,  apparently  »ua  tponte,  decrees  a 
sale  of  the  residue  of  the  land,  the  heirs  being  in- 
fants at  the  time  and  the  interest  of  each  party  by 
the  record  exceeds  $300,  Code  Va.  1860,  p.  681,  §  8,  such 
a  decree  is  void  for  want  of  Jurisdiction,  and  when 
the  cause  is  afterwards  removed  to  the  circuit  court 
and  the  petition  of  the  infants  denying  the  Juris- 
diction of  the  county  court  is  dismissed,  the  rights 
of  the  infants  are  not  rendered  res  Judicata  by  such 
decree  of  the  circuit  court  Seamster  v.  Blackstock, 
83  Va.  232,  2  S.  £.  Rep.  36. 

GBBBH,  J.,  In  Hull  V.  Hull,  26  W.  Va.  1,  said:  "My 
conclusion  therefore  is.  that  the  court  in  this  case, 
all  the  heirs  belnsr  infant  defendants,  and  the  suit 
havinff  been  brought  by  the  widow  for  an  assifirn- 
ment  of  her  dower,  had  no  power  to  decree  a  sale 
of  any  of  the  lands,  when  the  lesral  title  of  the 
lands  was  in  the  husband  in  his  lifetime.  And  it 
was  not  proper  for  the  court  to  decree  the  sale  of 
any  of  the  lands,  which  the  husband  had  purchased 
and  paid  for  in  part  during  his  lifetime :  first  be- 
cause there  were  no  peculiar  circumstances  stated 
in  the  bill,  which  would  Justify  such  a  decree  of 
sale:  and,  second,  because  there  was  not  a  particle 
of  proof,  that  the  interest  of  the  infant  heirs  would 
be  promoted  by  a  sale:  and  lastly,  because  there 
was  no  answer  filed  in  the  cause  by  their  guardian 
ad  litem,  without  which  answer  the  court  had  no 
power  or  authority  to  sell  any  of  the  lands  of  these 


infants,  whether  their  title  to  them  was  legal  or 
only  equitable." 

Except  Where  Dower  Is  In  an  Equity  of  Redempttoa. 
—A  widow,  who  has  dower  in  an  equity  of  redemp- 
tion may  file  a  bill  to  have  the  land  sold,  thoogb 
some  of  the  heirs  are  infants.  The  fact  that  she 
prays  for  a  certain  investment  of  the  proceeds,  or 
asks  for  alternative  relief,  will  not  invalidate  tbe 
proceedings  as  to  the  infant  heirs.  Daniel  v.  Lelich. 
18  Gratt.  195. 

The  conclusion  of  Green.  J.,  in  Hull  v.  Hull,  26  W. 
Va.  1,  was  that  in  a  suit  by  a  ^idow  for  the  assign- 
mept  of  her  dower,  the  court  misrht  order  a  sale  of 
the  land  even  thougrh  the  heirs  were  infants,  where 
the  husband  had  merely  an  eQuitahU  title,  e,  g.,  an 
equity  of  redemption,  or  a  contract  entitling  him  to 
a  deed  upon  the  payment  of  the  purchase  money  if 
the  interests  of  the  infant  heirs  would  be  benefited 
thereby,  since  in  these  cases,  the  other  party,  mort- 
sragee  or  vendor  has  a  right  to  have  the  land  sold. 
But  where  the  husband  had  the  lesral  title,  e.  o..  if 
the  land  in  the  hands  of  the  husband  were  subject 
to  a  vendor*s  lien,  the  land  cannot  be  sold  even  if 
to  the  advantage  of  the  infants. 

Sale  Cannot  Be  Had  on  a  BUI  to  Surchariga  and  Pd« 
sity  a  Quardian's  Account.— A  sale  or  partition  of 
infants'  lands  cannot  be  procured  by  a  bill  filed  by 
the  infants  by  their  next  friend  arainst  their  guard- 
ian to  surcharge  and  falsify  his  account  and  to 
have  him  removed.  They  must  proceed  under  the 
statute,  Va.  Code  1878,  ch.  124,  IS  2-8  :  Va.  Code  1887.  I 
2616.    Suavely  v.  Harkrader,  29  Gratt.  112. 

Proper  Parties. 

Infants  May  Be  Parties  Plaintiff  Instead  of  Defendaat. 
—The  fact  that  the  infants  are  plaintiffs  with  their 
mother,  instead  of  being*  made  defendants,  is  no 
objection  to  the  proceedings  in  a  suit  for  the  sale  of 
their  land.    Quesenberry  v.  Barbour,  81  Gratt.  IBl. 

*Those  Who  Would  Be  His  Heirs  If  Infant  Were 
Dead."— Where  a  bill  is  filed  by  a  father  and  mother, 
who  are  trustees  of  certain  lands  for  their  infant 
children,  to  sell  these  lands,  it  is  a  sufficient  compli- 
ance with  S  2616,  Code  Va.  1887,  providing  that  if  there 
is  an  infant  defendant,  all  those  who  would  be  his 
heirs,  if  he  were  dead,  should  be  made  parties,  that 
the  infants  should  be  made  parties  defendant,  their 
parents  being  already  parties  plaintiff,  these  being 
the  persons  who  would  be  the  heir  of  each  infant  if 
he  were  dead.  Lancaster  v.  Barton,  92  Va.  61&  24 
S.  E.  Rep.  251. 

Service  of  Process  on  Infants  Not  Neceasary.— The 
practice  of  serving  infant  defendants  with  process 
after  they  are  14  years  of  age  answers  merely  as  a 
useful  safeguard:  but  such  service  is  not  necessary 
and  is  practised  only  because  the  infant  may 
furnish  some  aid  in  the  selection  and  appointment 
of  his  guardian  ad  litem,  and  formerly  he  could  not 
be  appointed  until  the  infant  had  in  some  manner 
been  brought  before  the  court,  but  that  is  no  longer 
necessary.  The  acceptance  of  the  guardian  ad  littm 
is  also  necessary,  to  be  shown  by  filing  or  adopting 
an  answer.  Alexander  v.  Davis,  42  W.  Va.  40&  26  S. 
£.  Rep.  201  :  Parker  v.  McCoy.  lOGratL  504. 

In  Condemnation  Proceedings,— In  condemnation 
proceedings  under  the  statute,  ch.  48,  Code  W.  Va., 
it  is  not  necessary  for  infant  owners  to  be  served 
with  notice  of  the  application  ;  but  the  court  may  so 
order.  Charleston,  etc..  Bridge  Co.  v.  Oomstock.  3S 
W.  Va.  263.  15  S.  £.  Rep.  60. 

In  Proceedings  under  Statute  for  tlie  Sale  of  SatfH 
Inheritances.— Under  the  statute  providing  for  the 
sale  of  small  inheritances  it  is  not  necessary  to 
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serve  process  on  the  infanti  defendants.    Parker  ▼. 
UcCoy,  lOGratt.  904. 

Order  of  PabllcatlMi.— Where  Jnfant  defendants 
are  proceeded  against  as  nonresidents  by  order  of 
pablication,  they  can  attack  the  validity  of  the 
decree  by  showingr  the  falsity  of  theaffldavlt  of  their 
aanresidence  in  a  direct  proceeding  for  the  purpose  ; 
]mt  they  cannot  attack  it  collaterally  In  another 
fomm  when  the  record  states  that  they  were  non- 
resident Lawson  y.  Moorman,  86  Va.  880,  0  S.  £. 
Rep.l5a 

Verincatloa  of  Blll.— Under  section  2616  of  the  Code 
Va.  1887.  which  provides  that  the  bill  filed  to  sell 
infants'  lands  shall  be  verified  by  the  oath  of  the 
plaintiff,  it  is  not  necessary  for  the  aflldavlt  to 
sbow  <m  Ut  face  that  it  was  sworn  to  by  the  plaintiff, 
if  that  fact  is  proved  by  the  evidence,  thojiflrh  the 
former  is  the  better  practice.  Lancaster  v.  Barton, 
93  Va.  615.  24  S.  £.  Rep.  251. 

lofant  over  Fourteen  Must  Pile  an  Answer  in  Proper 
PerwHi.— Where  one  of  the  infant  defendants  is  over 
fourteen  years  of  a^e,  it  is  error  for  her  not  to  file  an 
answer  In  proper  person.  Code  Va.  1887,  S  3616; 
Cooper  V.  Hepbarn,  15  Gratt  551. 

Sifnstnre  and  Verification.— Where  the  personal 
answer  of  an  infant  over  fourteen  years  of  a^e. 
required  by  the  statute,  though,  in  fact,  neither 
signed  nor  sworn  to  by  her^  yet  appears  by  the 
record  to  have  been  duly  signed  and  sworn  to  by 
tbe  infant :  and  it  appears  that  the  suit  was  brought 
at  the  solicitation  of  the  infant,  that  she  was  twenty- 
one,  six  months  after  the  suit  was  brought  and  six- 
teen months  before  the  sale,  and  she  made  no  objec- 
tion to  the  confirmation  of  the  sale,  she  is  estopped 
from  afterwards  objecting  to  the  sale  on  the  flrround 
that  she  had  not  signed  or  sworn  to  her  answer. 
Lancaster  v.  Barton.  03  Va.  615,  34  S.  E.  Rep.  351. 

Prcsonptlon  That  Answer  of  Quardian  Ad  Litem  Was 
Sworn  to.— Thouffh  it  does  not  appear  that  the 
answer  of  the  giiardian  ad  litem  was  sworn  to,  it  will 
be  presumed  to  have  been  done  in  accordance  with 
the  maxim,  otmUa  prae»umuntur  riU  esse  acta.  Dur- 
rett  T.  Davis.  24  Gratt.  802. 

Answer  of  Qnardlan  Ad  Litem  Brronoously  Purport- 
lag  to  Be  Tbat  of  Infant  by  Onardian  Ad  Litem.— Where 
ihe  answer  filed  by  the  guardian  ad  litem  purports  to 
be  the  infant's  by  his  guardian  ad  litem,  but  is  signed 
by  the  guardian  ad  litem  and  Is  in  fact  his  answer,  it 
i<tobe  considered  his  answer.  Durrettv.  Davis.  24 
Gratt  302. 

SnlMtantlal  Compllnnce  Sufficient.— Where  the  pro- 
ceedings for  the  sale  of  infants'  lands  are  in  substan- 
tial if  not  literal  conformity  with  the  requirements 
of  the  statute  they  are  binding  on  the  parties 
thereto  and  the  sale  made,  under  the  decree  ren- 
dered therein.  Is  a  valid  sale  and  confers  a  good 
title  on  the  purchaser.  Quesenberry  v.  Barbour, 
81  Gratt.  491. 

Error  flnst  Be  Palpable  and  Substantial.— Judge  Sta- 
ples, in  Zirkle  v.  McCue,  26 Gratt.  617,  in  summing  up 
the  result  of  the  Virginia  authorities  on  the  sub- 
ject, said  :  "These  extracts,  and  others  that  might 
be  given,  show,  that  while  this  court  has  never  gone 
a*(  far  as  the  courts  of  other  states  in  favor  of  pur- 
chasers at  Judicial  sales.  It  has,  on  all  occasions, 
manifested  a  very  strong  disinclination  to  Interfere 
with  the  rights  of  such  purchasers,  unless  upon 
palpable  and  substantial  errors  in  the  proceedings 
and  decrees  under  which  such  titles  are  acquired." 
West  Virginia  Doctrine -Answer  flust  Be  Piled 
by  the  Onardian  Ad  Litem.— In  a  suit  to  sell  infanUs' 
lands  there  must  be  an  answer  filed  by  their  guard- 


ian, and  the  court  expressly  disapproved  of  the  ex- 
tent to  which  the  Virginia  court  had  carried  tbe 
presumption  of  regularity  in  the  proceedings  in  Dur- 
rett  V.  Davis,  34  Gratt.  902,  and  other  cases,  and  held 
a  paper  purporting  to  be  an  answer  of  thetguardian 
ad  litem  in  which  neither  the  name  of  the  guardian 
ad  litem  nor  that  of  any  of  the  infants  appear  and 
which  is  not  signed  by  said  guardian  or  any  attor- 
ney in  his  behalf,  no  answer  at  all,  and  that  the 
decree  was  void  for  want  of  Jurisdiction.  Hull  v. 
HuU,  86  W.  Va.  1. 

Infants  Cannot  Consent  to  a  Decree.— Infant  defend- 
ants are  Incompetent  to  consent  to  a  decree  of  sale 
of  their  lands,  and  no  one  can  consent  for  them. 
They  can  select  no  attorney  and  a  guardian  ad  litem 
to  defend  the  infants  cannot  consent  away  their 
inheritance.  Daingerfield  v.  Smith.  83  Va.  81,  1  S. 
E.  Rep.  599  ;  Cralle  v.  Meem,  8  Gratt.  496,  5S0. 

Necessity  for  Construction  of  Will.- The  statute  does 
not  require  as  a  prerequisite  that  the  will  under 
which  infants  hold  lands  shall  be  construed  before 
a  sale  is  ordered.  Lancaster  v.  Barton.  92  Va.  615, 
34  S.  E.  Rep.  351. 

Report  of  Commissioner.— The  report  of  a  commis- 
sioner upon  an  order  of  reference  merely  to  take 
evidence  as  to  the  propriety  of  the  sale  of  infants' 
lands,  is  not  such  a  report  as  Is  required  by  the  stat- 
ute to  lie  ten  days  before  being  acted  on.  and  the 
failure  to  do  so  will  not  affect  the  validity  of  the 
sale.  Lancaster  v.  Barton,  92  Va.  615,  24  S.  E.  Rep. 
251. 

Conduct  of  5ale.->Where  the  decree  directs  that  tbe 
sale  be  made  upon  the  premises,  the  commissioner 
acts  Irregularly  in  making  it  at  a  different  place  : 
especially  after  advertising  that  It  would  be  made 
on  the  premises.  He  should  report  to  the  court  that 
it  could  not  be  made  there  for  want  of  bidders,  and 
(Obtain  instructions  for  his  future  action.  A  sale 
having  been  thus  Irregularly  made,  as  the  purchas- 
ers could  not  enforce  their  contracts,  if  resisted  by 
the  parties  in  the  cause,  they  ought  not  to  be  com- 
pelled to  perfect  them  if  they  object.  Talley  v. 
Starke.  6  Gratt  840. 

Power  of  Commissioner  of  Sale.- Where  a  commis- 
sioner by  one  decree  is  authorized  to  sell  the  lands 
of  infants  and  under  a  second  decree  Is  authorized 
to  rent  them  out  on  such  terms  and  for  such  time  as 
he  may  deem  most  advantageous  to  the  estate,  upon 
the  termination  of  the  lease  it  is  not  necessary  for 
him  to  apply  again  to  the  court  for  authority  to»sell. 
Dixon  V.  McCue,  21  Gratt  378. 

Sales  for  Confederate  Currency.— In  view  of  the  fact 
that  confederate  currency  was  the  only  currency 
in  circulation  in  March  1863.  all  decrees  pronounced 
for  the  sale  of  Infants*  property  at  so  late  a  period  of 
the  war,  and  all  Judicial  sales  made  under  buch  de- 
crees must  be  taken  to  be  rendered  and  made  for 
the  currency  which  then  constituted  the  only  circu- 
lating medium  of  the  country,  unless  such  decree 
in  plain  terms  directed  otherwise.  Walker  v.  Page. 
21  Gratt  636 ;  Dixon  v.  McCue.  21  Gratt  873. 

Liens  Should  Be  Ascertained.— The  real  estate  of  an 
Infant  should  not  be  decreed  for  sale  until  the  liens 
thereon  are  ascertained  and  fixed.  White  v.  Straus 
(W.  Va.).  85  S.  E.  Rep.  843. 

Presumption  Wlien  Records  Have  Been  Destroyed.  — 
Where  the  records  have  been  destroyed.  It  will  be 
presumed  that  the  evidence  was  sufficient  to  satisfy 
the  court  that  the  Interest  of  the  infants  would  be 
promoted  by  the  sale.  Walker  v.  Page,  21  Gratt. 
636. 

RlirlitA  *nd  Duties  of  Purchaser.- Leb,  J.,  in  a  dictum 
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In  Parker  v.  McCoy.  10  Gratt.  594,  said  :  "There  are 
strong  authorities  to  show  that  a  fair  purchaser 
under  a  decree  will  not  be  affected  by  any  error  or 
irreg'ularitles  In  the  proceedlngrs;  he  is  not  bound  to 
go  throuffh  all  the  proceedings  and  look  into  all  the 
circumstances  and  see  that  the  decree  is  rlgrhtln  all 
its  parts.  *  ♦  He  cannot  of  course  be  protected 
against  a  title  not  in  issue  in  the  cause,  nor  asrainst 
the  claims  of  persons  not  parties  to  the  cause,  and 
therefore  not  bound  by  the  decree  ;  but  it  would 
seem  that  he  has  the  risrht  to  presume  the  court  has 
taken  the  necessary  steps  to  investlfirate  the  rigfhts 
of  the  parties,  and  upon  such  inyestiffation  has 
properly  decreed  thesale."  As,  «.  c-,  the  fact  that  a 
lot  was  omitted  which  would  have  raised  the  share 
of  each  heir  above  $800  and  so  takes  the  inheritance 
out  of  the  statute  allowinff  the  sale  of  small  inherit- 
ance. 

It  Is  the  business  of  a  purchaser  at  a  Judicial  sale 
to  see  that  all  the  persons  who  are  necessary  to  con- 
vey the  title  are  before  the  court,  and  that  the  sale 
is  made  according  to  the  decree.  But,  "He  will  not 
be  affected  by  error  in  the  decree,  such  as  not  sriv- 
insr  an  infant  a  day  to  show  cause,  in  cases  in  which 
a  day  oug'ht  to  be  irlven  ;  or  decreeing  a  sale  of 
lands  to  satisfy  Judgment  debts  without  an  account 
of  personal  estate."  A/ortiori  he  will  not  be  affected 
by  any  Imperfection  in  the  frame  of  the  bill.  If  it 
contain  sufficient  matter  to  show  the  propriety  of 
the  decree.    Daniel  v.  Leitch.  18  Gratt.  210. 

Psilure  of  Purchaser  to  Comply  with  the  Terms  of 
5aie.— When  it  does  not  appear  that  the  purchasers 
were  srullty  of  any  fraud.  Imposition  or  other  unfair 
conduct,  and  they  purchased  at  a  sale  publicly  and 
fairly  made  ;  and  complied  with  all  the  terms  by 
the  prompt  payment  of  the  first  three  Instalments 
of  the  purchase  money  and  when  the  fourth  and 
last  instalment  became  due,  one  of  them  was  in  the 
army  and  the  other  a  prisoner  in  the  federal  lines, 
and  the  appellants  sustained  no  loss  or  damasre  by 
the  failure  of  said  purchasers  to  comply  with  this 
part  of  the  contract,  the  purchase  will  not  be  set 
aside.    Dixon  v.  McCue.  21  Gratt.  878. 

Payment  to  Unbonded  Commissioner  Good,  Where 
Proceeds  Are  Lost  without  His  Default.— Althousrh  no 
bond  was  riven  by  the  commissioner,  before  he 
proceeded  to  collect  the  purchase  money  for  the 
land,  yet,  inasmuch  as  he  was  authorized  by  the 
decree,  to  collect  the  money  as  it  fell  due.  and  to 
pay  it  to  the  receiver  of  the  court,  in  the  event  of 
the  refusal  of  the  parties  to  receive  it,  the  money 
havinsr  been  paid  by  the  purchasers,  and  deposited 
by  said  commissioner  in  a  bank,  actincr  as  receiver, 
to  the  credit  of  the  cause,  in  consequence  of  such 
refusal  of  the  parties  interested,  and  said  fund  hav- 
ing: been  lost  without  the  default  of  said  commis- 
sioner, the  purchasers  cannot  be  in  any  manner 
prejudiced  by  his  failure  to  execute  the  bond  re- 
quired by  law  and  the  payment  to  him  is  erood. 
Dixon  V.  McCue.  21  Gratt.  873. 

Position  of  Bona  Fide  Purchaser  from  Purchaser  at 
Sale.— Where  Infants,  on  cominsr  of  agre,  attempt  to 
show  cause  asrainst  a  sale  of  their  lands  by  alleginfir 
that,  thougrh  a  receipt  was  given,  no  money  was  in 
fact  paid.  and.  their  guardian  and  his  sureties  being- 
insolvent,  attempt  to  charge  a  purchaser  for  value 
and  without  notice  from  the  purchaser  at  the  sale: 
heldy  that  the  bonaflde  purchaser  Is  not  responsible. 
Pierce  v.  Trigg.  10  Leigh  406. 

Bill  to  Confirm  Sale.— Where,  In  a  bill  to  confirm  a 
sale  of  infants'  lands,  there  was  an  interlocutory 
decree,  and  the  proceedlnflTs  are  Irregular  on  their 


face,  the  bill  not  being-  |worn  to.  nor  the  purchawr 
made  a  party,  nor  it  appearlnsr  that  the  testimony 
was  taken  in  the  presence  of  the  guardian  dd  Utn^ 
or  on  Interrogatories  agreed  to  by  him.  an  appeal 
will  not  be  allowed  the  infant  on  his  coming:  of  age. 
but  plaintiff  will  be  allowed  to  amend  his  bill  in  tbe 
above  respects  and  if  It  shall  appear  that  the  sak 
was  necessary  under  the  facts  eidsting-  at  the  time, 
and  was  fairly  made  and  at  full  price  it  will  not  be 
set  aside  on  account  of  such  Irregrularitles.  Hashes 
V.  Johnston.  12  Gratt  470. 

Infant  Coming  of  Age  or  Jlarrylng  daring  Pcndenqr 
of  Salt.— Where  an  infant  party  to  a  soit  comes  of 
agre  or  marries  during  the  pendency  of  a  suit  for  die 
sale  of  her  lands,  it  is  her  duty  to  make  the  fact 
known  to  the  court  if  she  desires  to  become  a  party 
as  an  adult,  and  her  husband  must  likewise  commo- 
nicate  the  fact  of  the  marriage  to  the  coort  if  be 
wishes  to  become  a  party.  If  they  fail  to  do  so  tbe 
validity  of  the  subsequent  proceedings  cannot  be 
impugned.  Lancaster  v.  Barton,  92  Va.  61S,  94  S.  El. 
Rep.  251. 

Presumption  Is  That  They  Continued  under  DI«aUt 
Ity.— When  it  is  assigned  as  error  that  the  decree 
ought  to  have  been  reheard  because  some  of  tbe 
parties  had  been  proceeded  against  merely  by  tbe 
answer  of  a  guardian  ad  lUem^  when.  In  point  of  fact 
they  had  come  of  age  and  hence  were  coram  ma 
judice,  but  it  is  not  alleged  wKen  they  came  of  age. 
the  presumption  is  that  they  were  still  under 
disability  when  the  decree  of  sale  was  entered,  and. 
it  not  being  alleged  that  they  attained  their  ma- 
jority within  six  months  next  preceding  the  filing 
of  the  petition,  the  assignment  is  bad.  Woodson  r. 
Leybum,  88  Va.  848.  8  S.  E.  Rep.  873. 

Effect  of  Sale  on  Character  of  Property. 

Proceeds  Remain  Realty.— A  Judicial  sale  of  land, 
as  a  general  rule,  converts  it  into  personalty.  Boi 
if  land,  belonging  to  an  infant,  be  sold,  under  chap- 
ters 70  or  88  of  the  Code  of  West  Virginia.  18B1.  tbe 
sale  does  not  at  once  convert  into  personalty,  but 
the  proceeds  remain  realty  until  the  infant  come> 
of  age,  when  they  are  to  be  regarded  as  personalty- 
Flndley  v.  FIndley,  42  W.  Va.  872,  26  S.  E.  Rep.  43L 

Until  They  Come  Into  the  Hands  of  Sooieone  Sol 
Juris.— Where  infants'  lands  are  sold  under  a  decree 
of  court,  the  proceeds  retain  the  character  of  realty 
and  pass  as  real  estate  to  her  Infant  child  and  on  its 
death  during  infancy,  and  the  husband  surviving, 
the  property  will  go  to  the  child's  heirs  on  the  part 
of  his  mother,  subject  to  the  life  estate  of  the  hus- 
band; the  impress  of  realty  never  having  been 
removed.  Code  Va.  1887,  S  2626;  Vaughan  v.  Jones, 
28  Gratt.  444. 

Rights  of  Creditors  In  Resulting  Fund  Must  Be  Pr»- 
tected  hy  the  Decree.— The  fund  resulting  from  tbe 
sale  of  the  lands  continues  charged  with  the  debti^ 
which  were  chargeable  on  the  land  before  the  sale. 
Garland  v.  Loving,  1  Rand.  806. 

Application  of  Proceeds  to  Infants*  Maintenance,  dc 
—Until  the  10th  day  of  March,  1873,  there  was  do 
law  in  Virginia  which  permitted  any  part  of  ao 
infant's  real  estate  to  be  appropriated  to  his  main- 
tenance, education,  or  support  On  that  day  tbe 
legislature  pa.H.sed  an  act  (Acts  1873-73,  page  l^fD. 
giving  the  circuit  courts  the  power  to  apply  tbe 
proceeds  of  his  real  estate,  beyond  the  income,  to 
the  infant's  maintenance  and  education,  and  de- 
claring that,  to  the  extent  such  proceeds  were  so 
applied,  and  no  further,  they  should  be  deemed 
personal  estate.  This  court,  in  the  case  of  RInker 
&  Wife  V.  Streit,  83  Gratt  aff7-8,  decided  that  this 
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act  Is  not  retroactive  and  that  the  order  of  the 
coQrt  for  the  sale  of  Infants*  lands  and  application 
of  the  proceeds  must  be  made  anterior  to  the 
advancements  or  the  court  has  no  power  to  sanction 
It  Gayle  v.  Hayes,  79  Va.  5«. 

See  notf  on  "Ouardian  ■  and  Ward*'  appended  to 
Barnnm  r.  Frost.  17  Gratt  808. 

ObOffstkHi  to  S«e  to  the  Application  of  the  Purchase 
ntiney  —Where  the  power  of  sale  is  to  pay  debts 
generally  and  not  according  to  a  schedule,  pur- 
chaser will  not  be  obllsred  to  see  to  the  application 
of  the  purchase  money.  Spotswood  v.  Pendleton, 
•4  Call  514. 

Where  property  was  conveyed  to  a  trustee  to  sell 
for  cash  or  on  credit,  whenever  he  could  obtain  a 
fair  price  and  to  pay  over  the  proceeds  to  certain 
infants  on  their  respectively  cominc  of  asre,  a  pur- 
chaser is  not  bound  to  see  to  the  application  of  the 
purchase  money,  whether  the  sale  is  made  before 
or  after  any  of  the  eestuit  Que  trustent  come  of  affe. 
Woodwine  V.  Woodrum,  19  W.  Va.  9T. 

Effect  of  Codflrmatlon. 

Porchaier  Can  Only  Demand  a  Good  Title.— When  a 
Kale  of  Infants*  lands  has  been  confirmed,  the  pur- 
chaser has  no  rigrht  to  demand  an  absolute  dis- 
cfaarsre  from  his  purchase  even  if  the  title  be 
defectiYe:  the  utmost  such  purchaser  can  demand  is 
that  he  be  discharered  if  the  defect  in  the  title  cannot 
be  remedied  or  be  not  remedied  in  a  reasonable 
lime.   Daniel  v.  Leitch,  IS  Gratt.  195. 

Side  Beneficial  to  Infants  Not  Set  Aside  at  Suit  of 
Porchasen.— Thong^h  a  sale  of  infants*  lands  is  pre- 
maturely -made,  yet  if  the  sale  is  made  and  con- 
firmed, the  court  will  not  set  the  sale  aside  on  the 
petition  of  the  purchasers,  if.  upon  the  hearinir.  it 
apptars  that  the  sale  is  beneficial  to  the  infants. 
Crallev.  Meem,  8  Gratt  496;  Daniel  v.  Leitch,  13 
Gratt  196. 

Interlocotory  Decree  of  Sato  Sfaonld  Be  5et  Aside  by 
a  l>etltlon  In  the  Canaa.— Where  the  proceedinsrs  of 
sale  and  confirmation  are  interlocutory  merely,  an 
application  by  the  purchasers  to  set  them  aside  on 
the  ground  that  they  were  disadvantageous  to  the 
infants,  should  be  by  petition  in  the  cause,  and  if 
they  proceed  by  a  bill,  the  bill  should  be  treated  as 
snch  a  petition  and  brought  to  a  hearing  with  the 
original  cause.    Cralle  v.  M6em,  8  Gratt  490. 

Where  Only  Part  of  the  Purchasers  Obfect.— The  ap- 
pellate court  having-  set  ^ide  the  sale  of  certain 
parcels  of  the  land  at  the  instance  of  the  purchasers, 
who  were  the  appellants  in  the  cause,  and  the 
grounds  of  the  objection  to  the  sale  being  such  as 
the  infant  parties  may  make  to  all  the  sales,  the 
conrt  will  set  aside  the  whole  decree  confirming 
the  sale  of  all  the  parcels,  though  the  other  purchas- 
ers are  satisfied  with  their  purchases,  and  are  not 
i^arties  to  the  appeal;  and  will  send  the  cause  back, 
for  the  court  below  to  determine  whether  these 
last-mentioned  sales  ought  to  be  set  aside,  or  con- 
firmed, with  the  consent  of  the  purchasers,  and  for 
the  benefit  of  the  Infant  defendants.  Talley  v. 
Starke,  6  Gratt  340. 

Effect  off  Reversal  of  Decree  on  Purchaser's  Title  be- 
fore the  Statute.— In  a  dictum  in  Durrett  v.  Davis. 
34  Gratt  902.  Stapubs,  J.,  said,  "While  the  question 
may  be  regarded  as  an  open  one  in  Virginia,  to 
some  extent  yet  the  tendency  of  opinion  has  been 
that  the  title  falls  with  the  reversal  of  the  decree, 
except  so  far  as  the  sale  Is  within  the  influence  of 
the  statute.** 

But  in  Hull  V.  Hull,  28  W.  Va.  1,  Grebn,  J.,  approved 
the  doctrine  that  if  the  court  has  jurisdiction  of  the 


parties  and  of  the  subjectrmatter,  and  the  sale  has 
been  confirmed,  the  title  of  the  purchaser  will  be 
protected  independently  of  statute,  but  he  acknowl- 
edged that  the  Virginia  authorities  had  not  gone  so 
far. 

Since  the  Statute.— Where  the  sale  was  made  more 
than  six  months  after  the  date  of  the  decree,  and 
was  duly  confirmed,  the  purchasers  are  fully  pro- 
tected by  the  provisions  of  the  8th  sec.  of  ch.  178, 
Code  of  1860.  Code  of  1887,  {3426.  which  declare,  that  if 
a  sale  of  property  be  made  under  a  decree  or  order 
of  a  court  after  six  months  from  the  date  thereof, 
and  such  sale  be  confirmed,  though  such  decree  or 
order  be  afterwards  reversed  or  set  aside,  the  title 
of  the  purchaser  at  such  sale  shall  not  be  affected 
thereby:  but  there  may  be  a  restitution  of  the  pro- 
ceeds of  sale  to  those  entitled.  Dixon  v.  McCue,  21 
Gratt  373;  Quesenberry  v.  Barbour,  31  Gratt  491. 

Where  the  sale  was  made  less  than  three  months 
after  the  date  of  the  decree,  the  statute  does  not 
apply.    Hull  V.  Hull,  26  W.  Va.  1. 

SUtute  Applies  to  Sales  of  Infants'  Land.-S  3425  of 
the  Va.  Code  1887,  providing  that  the  title  of  a  pur- 
chaser at  a  Judicial  sale,  made  six  months  after  a 
decree  of  court  directing  it,  and  duly  confirmed, 
should  not  be  affected  by  a  subsequent  setting  aside 
of  such  decree,  applies  to  the  Judicial  sale  of  infants* 
lands  had  under  proper  proceedings  for  the  purpose. 
Lancaster  v.  Barton,  92  Va.  615,  24  S.  E.  Rep.  251 ; 
Cooper  V.  Hepburn,  16  Gratt.  661. 

The  fact  that  the  sale  is  made  by  means  of  written 
proposals,  made  by  those  desiring  to  purchase,  to 
the  commissioner  and  by  him  reported  to  the  court 
for  acceptance  and  confirmation,  works  no  excep- 
tion to  the  statute,  on  the  ground  that  the  purchaser 
could  not  know  whether  his  bid  was  accepted,  before 
it  was  confirmed.  Robertson,  J.,  dissenting  on  the 
ground  that  where  the  acceptance  and  confirmation 
are  simultaneous,  an  opportunity  for  objection 
should  be  given.    Cooper  v.  Hepburn,  16  Gratt  561. 

Illustration.— Where  one  of  the  infants  is  over 
fourteen  years  of  age  it  is  error  for  her  not  to  file 
a  bill  in  proper  person.  Code  1887,  S  2616.  But  a 
purchaser  cannot  ask  that  the  sale  be  set  aside  on 
that  account,  after  the  confirmation  of  a  sale  made 
six  months  after  a  decree  of  court.  1  Rev.  Code 
1819,  ch.  178,  S  8;  Code  1887,  S  8425.  The  most  that  he 
could  ask  is  that  he  should  be  protected  against  any 
future  assertion  of  claim  by  the  infant  over  four- 
teen years  of  age,  which  was  effectually  done  by 
S  8426  of  the  Code.  The  court  in  its  discretion  might 
have  ordered  such  answer  to  be  filed,  for  the  sake 
of  regularity.    Cooper  v.  Hepburn,  16  Gratt  561. 

But  Court  Must  Have  Jurisdiction.— It  was  held  tn 
a  dictum  by  Green,  J.,  in  Hull  v.  Hull,  26  W.  Va.  1, 
that  where  no  answer  was  filed  by  the  guardian  ad 
litem  of  infant  defendants,  the  statute,  declaring 
that  the  title  of  a  purchaser  should  not  be  affected 
by  a  reversal  of  the  decree  when  the  terms  of  the 
statute  had  been  complied  with,  Va.  Code  1860,  ch. 
178,  S  8,  then  in  force  in  West  Virginia,  W.  Va.  Code 
ch.  182,  S  8,  had  no  application,  since  the  decree  was 
void  for  want  of  jurisdiction  in  the  court  the 
infants  not  being  before  the  court,  the  court  say- 
ing: "In  order  to  protect  a  purchaser  at  a  Judicial 
sale  of  infants*  lands,  which  has  been  confirmed, 
the  court  making  the  decree  of  sale  must  have 
competent  Jurisdiction  over  the  parties  whose  lands 
are  to  be  sold,  if  they  havfe  not,  e.  c.,  by  reason  of 
the  failure  of  the  guardian  ad  litem  to  file  an  an- 
swer, the  decree  will  not  protect  a  purchaser  under 
it,  and,  if  the  decree  is  reversed,  the  title  of  the 
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purchaser  will  fall  with  it.    Hull  y.  Hull,  96  W. 
Va.  1. 
Everyone  Bound  with  Notice  of  Want  of  JurUdlctlon. 

—A  imrchaser  from  a  purchaser  under  a  decree, 
void  for  want  of  jurisdiction,  will  notbereirardedas 
a  bona  Jlde  purchaser  without  notice.  He  is  bound 
to  know  the  want  of  jurisdiction  in  the  case. 
Hoback  V.  Miller,  44  W.  Va.  685.  29  S.  E.  Rep.  1014. 

Rights  of  Pnrchaser  under  Void  Decree,  Who  Has  Paid 
Liens  against  the  Land.— A  purchaser  of  land  under 
a  void.decree,  whose  money  has  been  applied  to  the 
payment  of  liens  on  the  land,  valid  airainst  the  owner 
of  the  land,  will  be  entitled  to  charge  such  money 
upon  such  land,  by  substitution  to  the  right  of  the 
creditor,  upon  disaffirmance  of  the  sale.  Such  pur- 
chaser may  maintain  a  bill  to  enforce  such  right, 
and,  as  incident  to  his  relief,  make  his  bill  a  credit- 
or's bill.    Hull  v.  Hull,  35  W.  Va.  166,  13  S.  E.  Rep.  49. 

Validity  of  Sale  Cannot  Be  Questioned  In  a  Collateral 
Proceeding,  If  Court  Had  Jurisdiction.— The  court 
having  had  jurisdiction  of  the  case,  being  the  sale 
of  a  trust  estate  in  which  infants  were  interested, 
under  the  statute,  the  validity  and  propriety  of  the 
decree  for  the  sale  of  the  land  cannot  be  questioned 
in  a  collateral  proceeding.  Quesenberry  v.  Bar- 
bour, 81  Oratt  491;  Lawson  v.  Moorman.  85  Va. 
880,  9  S.  E.  Rep.  160. 

Exchange  of  Infants*  Lands.— An  exchange  of  in- 
fants' lands  in  1884  could  only  be  valid  if  made  in 
accordance  with  the  provisions  of  the  Va.  Code  1873, 
ch.  1S4,  S  2.  Va.  Ck>de  1887.  SS  2616,  2625,  providing  for 
the  sale  of  infants*  lands;  this  statute  must  be 
strictly  followed,  and  where,  as  in  the  principal  case, 
the  bill  was  filed  by  a  person  who  was  neither  guard- 
ian, trustee  nor  anyone  interested  in  the  estate,  and 
the  trustee  was  not  a  party 'and  the  depositions  were 
taken  without  a  guardian  ad  litem  for  the  infants, 
the  sale  is  void,  and  is  not  validated  by  the  sub- 
sequent act  (Act  1887,  p.  601)  providing  for  exchange. 

D.  EFFECJT  OF  DECREES  ON  INFANTS. 

Infant  Defendants.— It  is  well  settled  that  an  in- 
fant, as  a  general  rule,  is  as  much  bound  by  a  de- 
cree against  him  as  a  person  of  full  age.  He  is  not 
permitted  to  impeach  such  decree,  except  on  the 
same  grounds  as  a  person  of  full  age  might  have 
impeached  it,  such  as  fraud,  collusion  or  error. 
Zlrkle  V.  McCue,  26  Gratt.  517;  Harrison  v.  Wall  ton, 
96  Va.  726.  80  S.  E.  Rep.  372;  Pennybacker  v.  Switzer, 
75  Va.  671,  688;  Lafferty  v.  Lafferty,  42  W.  Va.  785. 
96  S.  E.  Rep.  268. 

Absolutely  Binding  If  Beneficial  to  the  Infants.— Al- 
though it  is  a  general  rule  that  an  infant  defend- 
ant  is  not  bound  by  a  decree.  If,  when  he  arrives  at 
age,  he  can  ehow  error  in  it,  yet,  it  seems  that,  where 
the  decree  is  obviously  for  his  benefit,  his  rights 
may  be  absolutely  bound  by  it,  as  where  the  vendee 
is  trying  to  set  aside  a  sale,  advantageous  to  the  in- 
fant, on  the  ground  that  the  infants  are  not  bound. 
Harman  v.  Davis,  30  Gratt  461 :  Brown  v.  Armistead, 
6  Rand.  604. 

Infant  Plaintiffs.- An  infant  plaintiff  is  as  much 
bound  by  a  decree  as  an  adult,  if  the  decree  is  bene- 
ficial to  him.  Harman  v.  Davis,  30  Gratt.  461 ;  Brown 
v.  Armistead,  6  Rand.  504. 

Consent  Decrees  against  Infants  Binding  If  Beneficial. 
-Although  infants  are  incapable  of  consenting  to  a 
decree,  it  will  be  binding  on  them,  if  for  their  bene- 
fit, and  if  the  infant  plaintiffs  are  satisfied  with  the 
decree  and  seek  to  enforce  it,  the  defendant  cannot 
be  released  from  it  on  the  ground  that  it  is  not 
binding  on  the  infants.  Harman  v.  Davis,  30  Gratt 
461. 


Otherwise  if  to  Their  Prejudice.— Where,  in  accord- 
ance with  the  provisions  of  sec.  58,  ch.  107,  Code  Ta. 
1873,  a  cause,  in  which  there  are  Infant  defendasu. 
is  submitted  to  the  court  by  consent  of  all  parties 
(the  infants  being  represented  by  guardian  od  Ii(m) 
and  a  decree  benejldal  to  the  Infants  is  rendered,  on 
a  bill  of  review  filed  by  the  infants  on  coming  of  age. 
such  decree  will  not  be  set  aside  on  the  ground  that 
infants  cannot  consent;  alitor  if  the  decree  were  to 
the  Drejudiee  of  the  infant  Morriss  v.  Va.  Ins.  Co.. 
85  Va.  588,  8  S.  E.  Rep.  888. 

A  Fortiori  If  Infants  Are  Not  Consolted.— Where  land, 
subject  to  a  deed  of  trust,  descends  on  the  hein.* 
some  of  them  being  infants,  a  court  of  equity  has 
no  authority  to  decree  a  conveyance  of  the  interests 
of  the  infant  heirs,  in  accordance  with  a  compronUse 
to  which  they  are  not  parties,  and  as  to  which  tbej 
were  not  consulted,  to  the  grantees  of  the  deed  of 
trust  in  satisfaction  of  the  debt  although  the 
transaction  enures  to  the  benefit  of  the  infants:  bat 
if  the  infants  think  proper  to  set  aside  the  trans- 
action, their  interest  will  In  the  end  be  subjected  to 
the  payment  of  a  proportional  amount  of  the  debt 
secured  by  the  deed  of  trust  Tracey  y.  Shumate.  2! 
W.  Va.  474. 

Attorney  of  Opposing  Interest  Cannot  Content  far 
Then.— The  attorney  for  parties  whose  Interests  are 
adverse  to  those  of  infant  parties,  will  not  be  allowed 
to  consent  to  a  decree  in  behalf  of  the  lufaots. 
Walker  v.  Grayson.  86  Va.  837. 10  S.  £.  Rep.  51. 

Subnlaslon  by  Infants  to  Arbitration  Mot  BlaAqg.- 
Although  infants  are  bound  by  judgments  had 
under  the  superintendence  and  protection  of  the 
court  yet  where  the  case  is  referred  to  arbitrators, 
whereby  they  are  deprived  of  that  protection,  a 
submission  by  Infants,  even  by  rule  of  court  oi^ht 
not  to  be  sanctioned.  For,  as  awards  are  in  tbe 
nature  of  judgments,  and  are  to  be  final  andccmclo- 
sive,  which  cannot  be,  where  one  party  has  a  right 
to  avoid  them,  it  follows  that  a  submission  by 
infants,  although  with  adults,  cannot  be  obUgatorr 
on  either  party.    Britton  v.  Williams,  6  Munf.  451 

Infant  Must  Formerly  Have  Been  Olven  a  E>ay  tv  Shew 
Cause.— It  was  error  to  decree  against  an  infant 
without  giving  him  a  day,  after  he  came  of  age,  to 
show  cause  against  it  The  proper  form  was  as 
follows:  "And  this  decree  is  to  be  binding  on  the 
said  Infant  unless  he  shall,  within  the  time  of  six 
months  after  he  shall  attain  his  age  of  twenty-one 
years  (being  served  with  process  for  that  purpose), 
show  unto  this  court  good  cause  to  the  contrarr." 
The  process  Is  by  way  of  subpoena  to  be  served  on 
the  defendant  on  his  coming  of  age.  If  lie  shows  no 
cause  the  decree  is  made  absolute  upon  him.  But  if 
he  comes  forward  to  show  cause,  he  may  put  in  a 
new  answer  and  make  a  new  defence.  Tennent  t. 
Pattous,  6  Leigh  106. 

Applied  to  Suits  for  Partitioo.— The  right  of  an 
Infant  to  a  day  in  court  applied  as  well  to  suits  for 
partition  as  to  other  suits.  Zlrkle  y.  McCue.  M 
Gratt  517. 

When  Unnecessary.— Whenever  an  infant  was 
decreed  to  do  an  act  he  must  have  six  months,  after 
full  age,  allowed  him  to  show  cause  against  Uie 
decree,  as  where  he  was  foreclosed.  But  where 
lands  were  decreed  to  be  sold  for  the  payment  of 
debts,  there  was  no  necessity  to  allow  a  day,  unless 
he  was  decreed  to  join  in  the  conveyance,  as  the 
commissioners  of  sale  would  execute  the  deed. 
Wilkinson  v.  Oliver,  4  H.  &  Itf.  45a 

Interlocutory  Decree  Need  Not  Qive  the  Infnt  a  Day. 
—But  where  the  decree  was  interlocutory  it  was  not 
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necessary  to  give  the  infant  a  day  to  show  cause,  as 
tills  omission  mlirlit  be  cured  later.  Pickett  v. 
Chilton.  5  Mnnf.  467. 

Rencdy,  Where  No  Day  Was  (Uvea.— For  such 
error  he  miirht  seek  redress  affalnst  the  decree, 
withont  waiting  till  he  came  of  affe,  and  he  miffht 
do  this  either  hy  bill  of  review,  rehearing,  or  by 
original  bill,  allefflnff  specially  the  error  of  the 
former  decree.  Tennent  v.  Pattons,  0  Leiffh  190; 
Jackson  v.  Turner,  5  Lieiirh  1S7 :  Braxton  v.  Lee,  4 
H.  &  H.  870.  And  the  leave  of  court  was  not  neces- 
sary to  file  a  bill  of  review  in  such  a  case,  and  if 
refused,  an  appeal  would  lie  to  the  court  of  appeals. 
Lee  T.  Braxton,  5  Call  450. 

Not  Necessary  In  Any  Case  Sine*  Revlsal  of  iSso.— 

Since  the  revisal  of  1840  and  '50  it  is  unnecessary 
to  insert  In  the  decree  a  provision  allowing  the 
infant  a  day  to  show  cause,  but  in  any  proper  case 
he  may,  within  six  months  after  he  arrives  at 
maturity,  show  such  cause  in  like  manner  as  if  the 
decree  contained  such  provision.  Zirkle  v.  McCue, 
«  Gratt.  517 :  Code  Va.  1887,  i  8424  ;  Code  W.  Va. 
ch.  18S,  sec  7 :  Blackwell  v.  Braffff.  78  Va.  680 ;  Laff- 
erty  v.  LAflerty,  48  W.  Va.  788,  86  S.  B.  Rep.  868 ; 
Alexander  v.  Davis,  48  W.  Va.  466, 86  S.  £.  Rep.  801. 

No  Tackinir'*  •*  DUabOltles  Allowwl.— One  dis- 
ability cannot  be  "mounted**  upon  another,  so  as  to 
bar  the  mnninif  of  the  statute  of  limitations,  so  that 
if  an  infant  feme  marries  before  coming  of  affe,  she 
will  have  only  six  months  after  comino  of  aae,  in 
which  to  show  cause  against  a  decree  against  her. 
BlackweU  v.  Braffff,  78  Va.  588 ;  Parsons  v.  McCracken, 
0  Lelffh  496u 

Iniaiit  flay  Show  Canse  before  He  Cooms  of  Age.— 
Section  8424  of  the  Code  allowing  an  infant,  within 
six  months  after  he  becomes  of  age,  to  show  cause 
against  a  decree  or  order  in  certain  cases,  does  not 
prevent  him  from  asserting  his  rights,  whilst  an 
infant,  by  a  next  friend  as  soon  as  he  sees  fit  to  do 
•o.  Harrison  v.  WaUton.  05  Va.  728,  80  S.  £.  Rep.  878 ; 
Lockhart  v.  Vandyke,  07  Va.  66,  88  S.  E.  Rep.  618. 

Caneei  Which  an  Infant  May  Show.— Chbistiak,  J., 
in  Walker  v.  Page,  81  Gratt.  686,  said :  "Certainly  the 
infant,  upon  arriving  at  age,  can  show   no  such 
cause  as  tliis,  i.  «.,  that  the  sale  was  made  for  con- 
federate money,  to  entitle  him  to  vacate  a  decree 
made  against  him  wftile  an  infant.    He  may  show 
error  upon  the  face  of  the  record;  or  he  may  show 
that  the  court  had  no   jurisdiction    to  enter  the 
decree;    or  if  it  had  Jurisdiction,   that  the  pro- 
ceedings were  Irregular  and  not  binding  upon  the 
parties:  or  he  may  show  that  the  case  made  by  the 
record  did  not  warrant  the  decree.    But  whatever 
cause  lie  may  properly  show,  he  certainly  cannot 
reopen   the  case,  and  introduce  evidence  to  con- 
tradict tliat  already  given  and  acted  upon  by  the 
court  tbat  entered  the  decree.    If  the  court  which 
pronounced  the  decree  had  Jurisdiction  of  the  sub- 
ject and  the  parties;  if  its  proceedings  were  regular 
and  in  accordance  with  the  requirements  of  law ;  and 
the  decree  is  sustained  and  Justified  by  the  evidence 
iAen  ifUr&diueed,  the  infant  will  not  be  allowed,  as 
against  a  dona  .^(l«  purchaser,  to  go  out  of  the  record 
to  show  tliat,  upon  facts  and  events  arising  subse- 
quent to  the  rendition  of  the  decree,  his  interests 
were  not  promoted  by  a  sale  of  his  real  estate. 

"To  establish  a  contrary  doctrine  would  in  effect 
defeat  tlie  very  object  of  the  law,  and  effectually 
prevent  tbe  sale  of  any  real  estate  belonging  to 
Infants.^  Lancaster  v.  Barton,  02  Va.  616.  24  S.  £. 
Rep.  251  :  Durrett  v.  Davis,  24  Oratt.  808 :  Zirkle  v. 


McCue.  86  Oratt.  517  ;  Hughes  v.  Johnston,  12  Oratt. 
470 :  Frazier  v.  Frazier.  26  Oratt.  500. 

Olven  as  a  Shield  to  Infants,  Not  wm  a  Sword.— The 

privilege  given  to  infants  to  show  cause  against  a 
decree,  ^  given  to  enable  them  to  set  aside  that 
which  is  done  to  their  prejudice  and  not  to  overthrow 
what  has  been  justly  done,  because  of  some  'techni- 
cal objection  to  the  proceedings.  But  if  relief  can 
be  given  without  disturbing  a  sale  rightfully  had 
under  a  decree,  it  will  be  given  as  where  the  land 
was  sold  for  an  inadequate  price  on  account  of  sup- 
posed incumbrances:  the  difference  between  the 
price  paid  and  a  fair  price  will  be  decreed  to  be  paid 
for  the  benefit  of  the  infants.  Pierce  v.  Trigg,  10 
Leigh  406. 

Proper  Proceedings  to  Show  Caase.- "The  infant,  if 
his  cause  against  a  decree  be  error  of  law  in  the  case, 
may  proceed  by  bill  of  review,  or  supplemental  bill 
in  the  nature  of  a  bill  of  review,  showing  error  of 
law  ;  and  in  such  bill  of  review,  I  do  not  think  the 
infant  would  be  confined  to  merely  such  matters,  to 
show  error,  as  appear  on  the  face  of  the  decree,  as 
in  ordinary  cases ;  and  he  need  not  have  leave  of 
court  to  file  it,  as  in  ordinary  cases  of  bill  of  review. 
He  may  proceed  by  original  bill,  not  only  for  fraud, 
but  for  error  of  law.  He  may  proceed  by  petition, 
which  is  but  another  name  for  a  bill.  He  may  intro- 
duce new  matter  against  it,  so  it  existed  at  the  date 
of  decree.  He  is  given  the  broad  righ  t  to  show  cause 
against  it,  and  under  any  of  these  pleadings  he  is 
given  relief  coextensive  with  the  right."  Lafferty 
V.  Lafferty,  48  W.  Va.  788, 86  S.  £.  Rep.  862  ;  Ewing  v. 
Winters,  80  W.  Va.  480,  80  S.  E.  Rep.  572.  On  an  appU- 
cation  to  show  cause  against  a  decree,  for  error  of 
law,  the  court  of  appeals  can  look  into  the  pleadings 
and  evidence.  Just  as  on  an  appeal,  in  order  to  see 
whether  there  is  error.  Lafferty  v.  Lafferty,  48  W. 
Va.  783,  86  S.  £.  Rep.  268. 

Court  of  Appeals  Has  No  Joriadlctlon.— But  an  infant 
cannot  file  his  petition  under  sec.  7,  ch.  188,  Code  W. 
Va.  in  the  court  of  appeals,  since  that  court  has  no 
original  jurisdiction  in  such  a  case.  Ewing  v.  Win- 
ters, 80  W.  Va.  480,  20  S.  E.  Rep.  678. 

Interlocutory  Decrees.- Where  an  interlocutory  de- 
cree has  been  rendered  against  an  infant,  he  will 
be  allowed  upon  coming  of  age,  to  amend  his  an- 
swer upon  notice.  Winston  v.  Campbell,  4  H.  &  M. 
477. 

Decrees  Ahsolirtely  Binding  on  Infants. 

Decree  nnder  Statute  for  the  Sale  of  Small  Inherit- 
ances.—In  Parker  v.  McCoy,  10  Oratt  504,  it  was  held 
that  the  sale  of  the  lands  of  infant  heirs,  where 
the  dividend  of  each  heir,  in  the  opinion  of  the 
court  should  not  exceed  the  value  of  1300  is  one  of 
those  special  cases  in  which,  by  statutory  provi- 
sions, authority  is  given  to  the  court,  for  special  rea- 
sons, to  order  the  Immediate  conveyance  of  an 
infant's  estate  and  in  which  he  is  bound  by  the 
order,  and  entitled  to  no  day,  after  he  attains  his 
age,  to  show  cause  against  it  Lbe.  J.,  extends  this 
doctrine,  in  a  dictum,  to  the  statutory  provisions 
for  the  conveyance  of  estates  vested  in  infants.  In 
trust  or  by  way  of  mortgage,  also  for  making  or 
taking  on  behalf  of  an  infant,  the  surrender  of  a 
former  lease,  or  the  making  or  taking  a  new  one. 
The  fact  that  the  decree  gives  the  infant  his  day 
makes  no  difference;  such  order  Is  void. 

Judgment  of  the  Board  of  Commissioners. —By  the 
Act  of  Assembly,  Chanc.  Rev.  OS  (May,  1770,  ch.  12, 10 
Stat  Larg.  85,  42-6),  the  judgment  of  the  board  of 
commissioners.  Is  conclusive  even    on  an   Infant 


259 


II  GRATT. 


Virginia  Rbports,  Annotatbd. 


when  lie  sues  by  his  next  friend,  and  cannot  be  Im- 
peached.   Stephens  v.  Cobnn.  2  Call  440. 

E.  WAIVER  BY  INFANTS. 

Attorney  of  Intents  Cannot  Bind  Then  by  HU 
Waiver.— Where  infants  sue  in  equity  by  SL'prochein 
ami  to-  compel  an  administrator  to  settle  his  ac- 
counts as  administrator  of  an  estate  in  which  they 
are  Interested  as  distributees,  and  such  prochein  ami 
employs  an  attorney  to  represent  their  interests, 
such  attorney  cannot  bind  the  Infants  by  an 
agreement  signed  by  himself  or  by  another  attorney 
authorised  by  him,  to  waive  proof  of  the  vouchers 
and  accounts  presented  by  such  administrator  in 
the  settlement  of  his  administration  accounts,  or  to 
allow  commissions  to  such  administrator  which  are 
not  allowed  by  statute.  Crotty  v.  Eaffle.  36  W.  Va. 
148.  13  S.  E.  Rep.  59. 

No  Waiver  by  Adult  Codeffendant  Blndlnir  on  Infant. 
—Where  the  record  does  not  show  that  the  sum- 
mons was  ever  served  on  an  infant  defendant, 
thoufirh  this  defect  be  waived  by  an  adult  defendant, 
it  cannot  be  held  to  have  been  waived  by  the  infant, 
when  no  sruardian  ad  litem  has  been  appointed  for 
him.    Hays  v.  Camden,  88  W.  Va.  100.  18  S.  £.  Rep. 

461. 
Preanniptlve   Adnilsslon«  Do  Not  Apply  to  Infant 

Parties.— The  rule,  that,  **where  exceptions  are 
taken  to  certain  parts  of  a  commissioner's  report, 
the  other  parts,  not  excepted  to,  are  admitted  to  be 
correct  both  as  regards  the  legal  principles  and  the 
evidence  on  which  they  are  based,"  can  only  apply 
to  adult  parties,  and  not  to  infants.  Kester  v. 
Hill,  46  W.  Va.  744,  84  S.  E.  Rep.  708. 

Likewise  the  rule  that  the  plaintiff  having  failed 
to  file  exceptions  to  the  commissioner's  report  be- 
fore the  cause  was  taken  to  the  supreme  court,  ad- 
mits that  the  portions  of  the  report  to  which  they 
afterwards  file  their  exceptions  are  correct,  does 
not  apply  to  infant  plaintiffs,  since,  as  Infants,  they 
can  admit  uothincr  and  the  court  may  receive 
exceptions  to  the  report.  Kester  v.  HIU.  46  W.  Va. 
744,  84  S.  E.  Rep.  708. 

F.  STATUTE  OF  LIMITATIONS. 
Saving  In  Favor  of  Infants. 

Rights  to  Personal  Property.— Persons  claiming 
rights  of  personal  property,  being  under  disability 
of  infancy  or  coverture  when  their  rights  accrue, 
may  prosecute  any  remedy  in  equity  they  are  en- 
titled to,  by  proc/Ufin  ami,  at  any  time  while  the  dis- 
ability continues,  no  matter  how  long;  or,  in  their 
proper  persons,  within  five  years  after  the  disability 
removed;  the  right  to  such  remedy  being  within 
the  saving  of  the  statute  of  limitations,  i  Rev.  Code, 
ch.  128. 1 12;  Code  1887.  S  2031.  Hansford  v.  Elliott,  0 
Leigh  70;  Hudsons  v.  Hudson,  6  Munf.  8&2;  Mortimer 
V.  Brumfleld,  3  Munf.  122. 

Where  by  a  marriage  settlement  property  is  con- 
veyed to  the  use  of  the  wife,  and,  after  her  death, 
to  the  use  of  the  husband,  and  on  his  death  to  the 
use  of  the  children  of  the  marriage,  if  the  parents 
are  deprived  of  the  property  in  their  lifetime,  the 
statute  of  limitations  does  not  begin  to  run  against 
the  children  till  they  reach  twenty -one,  since  their 
right  does  not  vest  till  the  death  of  their  parents. 
Baird  V.  Bland.  3  Munf.  570. 

Right  to  Make  Entry  on,  or  Bring  Action  for  Realty. 
—The  statute,  allowing  an  infant  to  make  entry  or 
bring  action  within  ten  3'ears  after  the  removal  of 
the  disability  of  infancy,  notwithstanding  the 
fifteen  years'  limitation  may  have  expired,  Va. 
Code  1873.  ch.  146,  H  4  and  6,  Va.  Code  1887,  $  2017,  does 
not  curtail  the  time  allowed  the  infant  for  the  as- 


sertion of  his  right  from  ten  to  fifteen  years,  bat 
enlarges  this  time,  giving  him  fifteen  years  in  anr 
event  and  ten  years  after  dlsabililty  removed,  in 
which  to  bring  the  a:tlon,  and  it  is  Immaterial 
which  period  shall  first  expire.  Birch  v.  Lfnton.  78 
Va.  884. 

When  Not  Applicable  to  Action  of  B)actmaat.-The 
saving  in  favor  of  infants,  married  women  or  Id- 
sane  persons  in  the  86th  section  of  ch.  185  of  the 
Code  1873,  Code  1887,  {2757,  in  relation  to  actions  of 
<&jectment  does  not  apply  to  actions  of  ejectment 
brought  by  the  lessee  to  recover  possession  of  the 
leased  premises,  which  had  been  recovered  by 
the  landlord  under  the  16th  section  of  ch.  1S8  of  the 
Code  1878.  Code  1887,  {  2706  that  "any  person  having  a 
right  of  re-entry  by  reason  of  rent  being  in  arrear 
may  serve  a  declaration  in  ejectment  on  the  tenant 
etc.,"  when  the  lessee  was  an  infant  when  the  prem- 
ises were  recovered.  Leonard  v.  Henderson.  S 
Gratt  831. 

Probate  of  WUit  In  Which  infanta  Are  interastad.- 
Under  the  Rev.  Code  of  1810,  voL  1,  ch.  104,  {  IS.  ooe 
who  was  an  infant  when  a  will  was  probated  had 
seven  years  after  the  removal  of  his  disability  to 
contest  its  validity,  the  Code  1840.  ch.  122. 1 85,  allows 
him  one  year;  this  latter  provision  is  held  re- 
troactive and  applicable  to  a  will  probated  in  Code 
1840, 1 18,  ch.  140,  not  appb'ing,  so  that  an  infant  who 
comes  of  age  in  1866  cannot  file  a  bill  in  1860  to  coo- 
test  its  validity.  Bbown,  J.,  dlasenUng.  McCUntlc 
V.  Ocheltree,  4  W.  Va.  240. 

Right  of  Redeniptlon.~if  real  estate  is  sold  for  the 
nonpayment  of  taxes  thereon,  and  the  right  of 
redemption,  under  the  statute,  belongs  to,  or  ac- 
crues to  an  infant  by  reason  of  title  vested,  whether 
before  or  after  the  sale,  such  right  may  be  exer- 
cised in  behalf  of  such  infant  during  infancy,  and 
by  himself  personally  within  one  year  after  be 
becomes  twenty-one  years  of  age.  White  v.  Stravs 
(W.  Va.),  85  S.  E.  Rep.  843. 

Whore  Land  Was  Improperly  Listed.— The  land  of 
an  infant  being,  by  mistake,  listed  by  the  commis- 
sioner of  revenue  as  the  property  of  another  person, 
and  sold,  as  such,  for  taxes,  in  December,  1786 ;  being 
bought  by  the  deputy  sheriff,  who  sold  it :  conveyed 
to  him  by  the  high  sheriff  in  February.  ITK ;  and 
afterwards  sold  by  the  deputy  sheriff  ;  the  right  of 
the  infant  was  established  against  the  last  pur- 
chaser (who  bought  with  full  notice  of  all  the  cir- 
cumstances) ;  notwithstanding  the  suit  was  not 
brought  until  six  years  after  plaintiff  attained  hi» 
full  age,  JuDGB  TncKBR  saying  that  he  was  of  opin 
ion  that  a  court  of  equity  was  the  proper  place  of 
resort  to  set  aside  the  deed.  Yancey  v.  Hopkins,  I 
Munf.  410. 

Running  of  Statute  Not  Stopped  hy  5iiperyening  Is* 
fancy.— If  the  possession  of  defendant  began  in  the 
lifetime  of  the  plaintiff's  ancestor,  the  statute  will 
run  over  all  mesne  acts,  such  as  the  supervening 
infancy  of  plaintiff.  Hudsons  v.  Hudson,  6  Munf. 
352 ;  Pitzhugh  v.  Anderson,  2  H.  &  M.  S80 ;  Parson* 
V.  McCracken,  0  Leigh  405. 

If.  after  the  right  of  action  has  accrued  and  xht 
statute  of  limitations  has  begun  to  run,  an  oasted 
cotenant  dies,  leaving  infant  heirs,  the  sutnte 
continues  to  run,  and  their  rights  arc  barred,  not- 
withstanding their  disability,  in  the  same  number 
of  years  as  would  bar  their  ancestor.  They  do  not 
inherit  the  land,  but  a  mere  limited  right  of  action, 
with  days  already  numbered  ;  and,  unless  they  or 
their  friends  take  the  necessary  legal  atepe  to  save 
the  same  within  the  period  fixed  by  statute,  their 
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ziffht  of  action  Is  forever  lost  Talbott  v.  Woodford 
(W.  Va.),  37  S.  E.  Rep.  680:  Wilsons  v.  Harper,  26  W. 
Va.  179. 

CcMMtmctlon  of  Statute.— Under  tbe  provisions  of 
Sess.  Acts  1836-7,  p.  11,  S  10,  that  entry  on  lands  must 
be  made  within  seven  years  after  sach  rlffht  accrued, 
savinff  to  sncli  as  are  Infants,  etc,  when  such  riffht 
accrued  and  his  or  her  heirs,  three  years  after  the 
removal  of  such  disability;  if  such  a  rlirht  accrued 
to  a  feme  covert,  on  her  death,  her  heirs,  though 
infants,  must  assert  their  riffht  within  the  three 
years  allowed  to  the  heirs  of  persons  under  disabil- 
ities and  are  not  to  be  reg^arded  as  infants  "at  the 
time  when  such  riffht  accrued  to  them"  so  as  to 
entitle  tbem  to  three  years  after  the  removal  of 
their  disability.  Caperton  v.  Gregory,  11  Qratt.  60& 
See  Code  1887,  S  2017,  afflrminff  this  doctrine. 

Application  of  Lackea  to  Infants  While  Infancy  Con- 
finnaa.— It  Is  true  that  delay  in  the  assertion  of  a 
riffbt.  unless  satisfactorily  explained,  operates  in 
equity  as  evidence  of  assent,  acquiescence  or  waiver: 
and  lacbes  and  neffleot  are  always  discountenanced 
by  a  conrt  of  equity.  Yet  an  infant  or  lunatic  oufht 
not  to  be  prejudiced  because  of  the  failure  of  a 
next  friend  to  institute  a  suit,  if  such  suit  is  brousrht 
promptly  after  there  is  some  one.  upon  whom  the 
law  imposes  the  obllffation  to  cuard  the  interest  of 
the  infant  or  lunatic.  Knight  v.  Watts,  26  W.  Va. 
17Sl 

After  Teminatlon  of  Infancy.— Delay  in  the  asser- 
tion of  a  right,  unless  satisfactorily  explained,  even 
when  it  does  not  constitute  a  positive  statutory  bar, 
operates  In  equity  as  an  evidence  of  assent,  acquies- 
cence or  waiver:  and  especially  is  such  the  rule  in 
suits  to  set  aside  transactions  on  account  of  infancy. 
Trader  v.  Jarvis,  28  W.  Va.  100. 

G.  POWEBS  OP  A  COURTOP  CHANCERY,  ELEC- 
TION. 

Infant  Cannot  Elect— An  infant  cannot  make  a 
binding"  election  to  take  land  Instead  of  money  to 
wbich  she  was  entitled  and  which  has  been  invested 
in  the  land.    Shanks  v.  Edmondson.  28  Gratt.  804. 

Noltber  Qnardlan  nor  Troatee  Can  Elect  for  mm.— An 
infant  is  incapable  of  making  an  election,  nor  can 
Ills  mardian  or  trustee  elect  for  him.  Carr  v. 
Branch,  86  Va.  S07,  8  S.  E.  Rep.  476. 

Coart  of  Chancery  May  Elect  lor  Him.— Where  land 
is  devised  to  be  sold,  and  the  proceeds  paid  to  an 
infant,  the  infant  has  an  election  to  take  the  land 
or  money;  and  if  his  guardian  sells  the  land  and  the 
vendee  has  notice  of  the  trust,  and  the  sale  does  not 
appear  to  be  advantageous  to  the  infant,  a  court  of 
equity  can  elect  for  him,  and  bind  him  by  such  elec- 
tion. Turner  v.  Street,  14  Am.  Dec.  702,  3  Rand.  404; 
Carr  v.  Branch,  86  Va.  607,  8  S.  E.  Rep.  476. 

Ccnrtoi  Chancery  May  Appoint  Another  Trustee  for 
Infant  Cestui  Que  Trust.— The  only  trustee  appointed 
by  a  will  to  manage  the  estate  of  infants  having  died, 
and  there  being  no  provision  in  the  will  for  the 
appointment  of  a  successor,  a  court  of  equity  will 
appoint  one.    Dunscomb  v.  Dnnscomb,  2  H.  &  M.  11. 

Powers  over  Estate  of  Infant  Cestnls.— In  Markham 
▼.  Gnerrant.  4  Leigh  27B,  Cabsll,  J.,  and  Tuckbb,  P., 
concurred  in  the  opinion  of  Carb,  J.,  holding  that  the 
prospective  profits  of  property  conveyed  to  a  trus- 
tee for  the  support  of  a  family  could  only  be  charged 
for  nec€»sarle9,  even  by  authority  of  a  court  of  chan- 
cery, with  the  express  proviso  that  such  decision  did 
not  deny  the  power  of  a  court  of  chancery  to  au- 
thorize the  sale  of  personal  property  of  infant  cfs- 
euit  que  trusUnt  in  cases  where  such  sale  should  be 
absolutely  necestarv  for  their  support 


Power  of  Connty  Courts.— In  1872  the  county  courts 
had  power  to  authorize  a  trustee  of  Infants'  person- 
alty to  execute  a  mortgage  thereof  to  secure  a  loan, 
effected  in  order  to  free  it  from  liens.  Carr  v. 
Branch,  86  Va.  507.  8  S.  E.  Rep.  476. 

VI.  5UCCBS5ION  TO  INFANT'S  ESTATE. 

UndertheActof  1791.— Under  the  6th,  6th,  and  7th 
sections  of  the  Act  of  1792,*  to  reduce  into  one  the 
several  acts  directing  the  courseof  descents,"  where 
an  infant,  having  tiUe  to  real  estate  of  Inheriunce 
derived  by  purchase  or  descent  immediately  from 
the  father,  dies  without  issue,  and  with  no  brother 
or  sister,  or  descendant  of  either;  the  father  being 
dead,  but  the  mother  iivino:  the  right  of  inheritance 
Is  not  in  abeyance,  but  goes  in  parcenary  to  the 
brothers  and  sisters  of  the  father,  or  their  lineal 
descendants;  neither  the  mother  nor  any  issue  she 
may  have  had  by  any  person  other  than  his  father 
can  inherit  any  part  thereof  :  and,  vice  versa,  such 
estate  being  derived  immediately  from  the  mother  ; 
and  she  being  dead,  but  the  father  living.  It  goes  In 
parcenary  to  the  brothers  and  sisters  of  the  mother, 
or  their  lineal  descendanu.  Templeman  v.  Steptoe, 
1  Munf.  890;  Tomllnson  v.  Dillard,  8  Call  106:  AddiKOU 
V.  Core,  2  Munf.  279  :  Dillard  v.  Tomllnson,  1  Munf. 
188. 

The  personal  estate  belonging  to  an  infant  will  fol- 
low the  same  rules  of  distribution  and  go  to  the 
same  persons  as  the  realty.  Tomllnson  v.  Dillard, 
8  Call  106  :  Dillard  v.  Tomllnson,  1  Munf.  188. 

The  true  construction  of  the  7th  section  of  the  act 
of  1792  "reducing  into  one  the  several  acts  directing 
the  course  of  descents,"  as  to  the  case  of  an  infant, 
is,  that  if  there  be  no  mother,  etc.,  and  the  estate  was 
derived  from  the  father  or  mother,  the  Inheritance 
shall  not  be  divided  into  moieties,  but  the  whole 
shall  go  to  the  kindred  of  that  parent  from  whom 
the  estate  was  derived.  Addison  v.  Core,  2  Munf. 
279. 

The  Orandmotbor  Excluded.— Under  the  5th  section 
of  the  Act  of  Descents  of  1792,  where  an  Infant  died 
without  issue,  having  title  to  certain  real  estate  de- 
rived by  descent  Immediately  from  the  father ; 
leaving  no  relations  in  the  paternal  line,  but  a  grand- 
mother and  uncle,  the  grandmother  was  not  enti- 
tled to  inherit  any  part  of  such  estate,  but  the 
paternal  uncle  was  entitled  to  the  whole.  But  see 
Rev.  Code  of  1819,  ch.  96,  sec.  11,  12,  vol.  1,  p.  ^06;  Llg- 
gon  V.  FUQua,  6  Munf.  281. 

Profits  Follow  the  Corpus  of  the  Estate.— The  prollts 
of  the  estate  of  an  infant  dying  Intestate  (Including 
the  Increase  of  slaves)  accruing  to  .such  Infant  in 
his  lifetime  but  not  applied  to  his  ase  or  otherwise 
lawfully  disposed  of  ought  to  go  to  the  person 
inheriting  such  estate  generally.  Dillard  v.  Tom- 
llnson, 1  Munf.  183. 

Acts  Do  Not  Apply  Where  Property  Is  Not  Derived 
Immediately  from  Father  to  Mother.— But  neither  the 
mother  nor  her  issue  is  excluded,  where  the  pro|)- 
erty  is  derived,  not  immediately,  but  by  intervening 
succession,  from  the  father.  Dillard  v.  Tomllnson. 
1  Munf.  188. 

Present  Statute.— Under  the  present  statute  the 
real  estate  of  an  Infant  dying  without  issue  under 
twenty-one  passes  to  his  heirs  on  the  part  of  the 
parent  from  whom  the  estate  was  derived.  Vaughan 
V.  Jones,  23  Qratt.  444;  Code  Va.  1887.  S  2566. 

VII.  ESTOPPEL. 

Estoppel  Binding  on  Infants  but  Mere  Silence  Not 

Sufficient.— Brannon.  J.,  said  obiter  in  Williamson 
V.  Jones,  48  W.  Va.  562,  27  S.  E.  Rep.  411,  that,  by  the 


261 


II  GRATT. 


Virginia  Rbports.  Annotatbd. 


516.  517 


weig-ht  of  authority,  an  infant  of  years  of  discretion, 
by  Intentional  fraudulent  misconduct,  stifflcient  to 
raise  an  estoppel,  if  unconnected  with  contract,  will 
be  barred,  under  the  doctrine  of  estoppel  in  pais, 
from  assertinff  his  title  to  either  real  or  personal 
property  acainst  one  misled  thereby.  But  it  was 
held  in  that  case  that  mere  silence  or  acquiescence 
would  not  be  sufficient. 

Vlil.  COMMITMENT  OP  INFANT  TO  REFORMATORY. 

Under  the  general  provision  of  the  statute  (Acts 
1805-^  p.  668),  the  hustinffs  court  has  power,  in  its 
discretion,  to  commit  the  accused  to  the  Prison  As- 
sociation before  conviction,  and  the  proviso  only 
limits  that  power  in  the  case  of  those  minors  who 
have  a  parent  or  lesral  guardian  to  consent:  in  such 
cases,  their  consent  must  be  obtained  in  order  to 
commit  before  conviction.  Where  it  appears,  how- 
ever, as  in  the  case  at  bar,  that  there  is  neither 
parent  nor  legal  guardian  to  consent,,  the  general 
provision  of  the  act  prevails,  and  the  court  has 
authority,  in  its  discretion,  to  commit  before  con- 
viction. Napier  v.  Prison  Ass'n,  96  Va.  431,  28  S.  £. 
Rep.  508. 
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July  Term,  1864,  Lewlsburg. 

I.  Tax  Tltle»-De6d  from  Deputy  Sheriff— What  Party 
Clalnlnir  under  It  Must  Show.*— A  party  claiming 
title  under  a  deed  from  a  deputy  sheriff  for  land 
sold  for  nonpayment  of  taxes  under  the  act  of 
February  0th,  1814,  must  show  that  the  person 
described  as  hig-h  sheriff  was  such,  and  the  grantor 
in  the  deed  was  his  deputy. 

a.  Same— Sane— Recital  of  Insufflcieat  Advertboaant 
— Effect. t— Though  such  deed  recites  an  insufficient 
advertisement  of  the  property  conveyed,  it  is  not 
thereby  vitiated;  but  is  valid  to  convey  such  title 
as  by  law  the  sheriff  was  authorized  to  convey. 

3.  Depoaltions— Authentication  of— Case  at  Bar.^— A 

^ax  Title*— Deed  from  Deputy  Sheriff— What  Must 
Be  3hown.— Where  land  is  sold  by  a  deputy  sheriff 
for  hla  principal  for  nonpayment  of  taxes,  and  a 
conveyance  made  by  the  deputy,  it  Is  indispensably 
necessary  to  prove,  that  the  one  is  sheriff  and  the 
other  his  deputy.  Rockbold  v.  Barnes,  8  RantJ.  478. 
See  also.  Flanagan  v.  Grimm et.  10  Qratt  480;  Miller 
V.  Williams,  16  Oratt.  226. 

Same.— On  this  subject,  see  the  principal  case  cited 
in  Barlew  v.  Quarrier.  16  W.  Va.  168;  McQuain  v. 
Meline,  16  Fed.  Gas.  845;  Hays  v.  Heatherly,  86  W.  Va. 
681.  15  S.  E.  Rep.  220;  foot-note  to  Flanagan  v. 
Grimmet.  10  Gratt  421. 

tSame— Advertisement  of  Sale.— In  Va.  Coal  Co.  v. 
Thomas,  07  Va.  580,  84  S.  E.  Rep.  486,  it  is  said:  "In 
Flanag-an  v.  Grimmet.  10  Gratt.  421,  it  was  held  that 
a  tax  deed  acquired  under  the  act  of  1814  could  not 
be  questioned  by  parol  proof  of  a  failure  to  advertise 
the  Kale  as  the  law  prescribes,  section  38  of  that  act 
providing  that  after  the  time  of  redemption  allowed 
by  the  law  had  elapsed,  the  regularity  of  the  pro- 
ceedings under  which  the  purchaser  at  the  sale 
claims  title,  shall  not  be  questioned,  unless  such 
irregularity  appears  on  the  face  of  the  proceedings. 
See  also.  I/obb»  v.  ShuTnates,  11  Oratt.  516.** 

tDepositlons.— See,  in  accord.  Pollard  v.  Lively.  8 
Gratt  816. 

The  principal  case  is  cited  in  Quesenberry  v.  Peo- 
ple's Building,  etc.,  Association.  44  W.  Va.  515.  80  S. 
£.  Rep.  74. 

See  generally,  monographic  note  on  * 'Depositions*' 
appended  to  Field  v.  Brown,  24  Gratt.  74. 


deposition  purporting  in  the  caption  to  have  been 
taken  in  the  state  and  county  desiimated  in  the 
commission  and  notice,  and  certified  by  a  person 
who  adds  to  his  name  the  letters  J.  P.,  is  duly 
authenticated. 

Thia  was  a  writ  of  right  brought  in  the 
Circuit  court  of  Giles  county  by  Thomas 
J.  HobDs  against  Thompson  and  Wilson 
Shumate,  for  the  recovery  of  a  tract  of  land 
containing  fifty  acres.  On  the  trial  the 
demandant  having  first  proved  that  Mich- 
ael Krskine  was  deputy  sheriff  of  Monroe 
county,  Virginia,  at  the  time  he  sold  and 
conveyed  to  William  Vawter  under  whom 
the  demandant  claims,  the  land  which  is 
alleged  by  the  demandant  to  be  the  land  in 
con&oversy,  then  proposed  to  offer  in  evi- 
dence the  deed  executed  by  Krskine  to 
Vawter.  This  deed  bore  date  the  30th  daj 
of  August  1815,  and  purported  to  be  bj 
Michael  Erskine,  deputy  for  William 
Haynes,  high  sheriff  of  the  county  of  Men- 
roe,  of  the  one  part,  and  William  Vawter 
of  the  other  part ;  and  recited  that  Krskine 
as  deputy  of  Haynes,  sheriff,  ^' after  having 
given  notice  by  advertisement  as  well  in 
the  Virginia  Argus,  a  public  paper,  as  at 
the  court-house  door  of  the  said  county, 
agreeably  to  law,  previous  to  the  August 
court  of  said  county,  did  expose  to  sale  at 
said  court-house  whilst  the  court  was 
517  in  session,  at  the  August  term  *af ore- 
said,  the  lands  heretofore  returned 
delinquent  for  the  nonpayment  of  taxes  doe 
thereon  in  the  county  aforesaid;  where- 
upon William  Vawter  became  the  purchaser 
of  a  tract  of  land  containing  fifty  thousand 
acres,  which  formerly  belong^  to  and 
was  returned  delinquent  in  the  name  of. 
Andrew  Beirs  for  the  years,"  Ac. :  And  it 
then  proceeded  to  convey  the  land  to  Vaw- 
ter. The  tenants  objected  to  the  intro- 
duction of  the  evidence;  and  the  court 
refused  to  permit  the  deed  to  go  in  evidence 
before  the  jury  as  anything  or  for  any  pur- 
pose, save  that  of  color  of  title,  until  the 
demandant  should  first  establish  that  ail 
the  requirements  of  the  law  as  to  the  sale 
had  been  complied  with :  And  the  demand- 
ant excepted. 

The  demandants  further  offered  in  evi- 
dence the  deposition  of  Krskine,  who  lived 
in  Texas.  The  commission  under  which 
this  deposition  was  taken,  was  directed  to 
any  commissioner  appointed  by  the  gov- 
ernor of  Virginia,  or  to  any  justice  or 
notary  public  of  Guadaloupe  county,  in  the 
state  of  Texas.  The  deposition  purported 
on  its  face  to  have  been  taken  in  that 
county;  and  the  certificate  was  headed, 
**  State  of  Texas,  Guadaloupe  county,  to 
wit:"  and  was  signed,  **S.  B.  Moore,  J. 
P.  (Seal.)"  The  court  refused  to  admit 
the  evidence :  and  the  demandant  again  ex- 
cepted. 

There  was  a  verdict  and  judgment  for  the 
tenants,  whereupon  the  demandant  applied 
to  this  court  for  a  supersedeas,  which  was 
awarded. 

N.  Harrison,  for  the  appellant. 
Caperton,  for  the  appellees. 


262 


IIGRATT. 


HOBBS  V,  ShUMATBS. 


618,  619,  620 


AI^LEN,  P.  This  was  a  writ  of  right, 
in  which  there  was  a  verdict  and  judgment 
for  the  tenant.  On  the  trial  the  demand- 
ant filed  two  bills  of  exceptions  to  deci- 
sions of  the  conrt  against  him.  By 
518  the  first  bill  *of  exceptions  it  appears, 
that  the  demandant  having  first  proved 
that  Michael  Erskine  was  deputy  sheriff  of 
Monroe  county  at  the  time  he  sold  and  con- 
yejed  to  William  Vawter  under  whom  the 
demandant  claimed  the  land  alleged  by  him 
to  be  the  land  in  controversy,  proposed  to 
offer  a  deed  in  evidence  which  is  set  forth 
in  the  bill  of  exceptions.  It  purports  to 
be  a  deed  executed  by  said  Brskine,  dep- 
uty for  William  Haynes,  high  sheriff  of 
Monroe  county,  to  said  Vawter,  and  recites 
that  pursuant  to  the  act  concerning  taxes 
on  land,  passed  on  the  9th  of  February 
1814,  the  said  Erskine,  as  such  deputy,  after 
haTing  given  notice  by  advertisement  in  the 
Virginia  Argus,  a  public  paper,  and  at  the 
court-house  door  of  said  county,  according 
to  law,  previous  to  August  court,  exposed 
to  sale  at  said  court,  the  lands  theretofore 
returned  delinquent  for  the  nonpayment  of 
taxes  in  said  county;  and  thereupon  Wil- 
liam Vawter  became  the  purchaser  of  a 
tract  of  fifty  thousand  acres,  which  for- 
merly belonged  to,  and  was  returned  delin- 
quent in  the  name  of,  Andrew  Beirs,  for 
the  sum  of  five  hundred  and  ninety-four 
dollars  and  twenty-four  cents,  &c.  But  the 
court  refused  to  permit  the  deed  to  go  in 
evidence  as  anything  or  for  any  purpose, 
save  that  of  color  of  title,  until  the  de- 
mandant should  first  establish  that  all  the 
requirements  of  the  law  as  to  the  sale  had 
been  complied  with. 

This  court  decided  in  the  case  of  Flanagan 
r.  Grimmet,  10  Gratt.  421,  that  a  deed  con- 
taining such  recital  of  the  circumstances  of 
the  sale,  if  shown  to  have  been  executed 
by  a  duly  qualified  officer  authorized  by 
the  law  to  sell  lands  returned  delinquent  for 
nonpayment  of  taxes,  and  to  execute  a  con- 
veyance to  the  purchaser,  furnished  prima 
facie  evidence  of  the  transfer  of  such  title  to 
the  purchaser  as,  at  the  time  the  land  was 
returned  delinquent,  was  vested  in  the 
person  in  whose  name  it  was  re- 
519  turned,  his  heirs,  Ac.  *But  that  said 
deed  was  liable  to  be  impeached,  after 
the  time  for  redemption  allowed  by  the 
law  had  elapsed,  by  proof  of  irregularity 
appearing  on  the  face  of  the  proceedings ; 
or  by  the  fact  appearing  on  the  face  of  the 
proceedings,  that  the  arrearage  of  taxes,  for 
the  nonpayment  of  which  the  land  was 
sold,  did  not  exist,  according  to  section  38 
of  the  act  of  February  9th,  1814.  The  onus 
probandi  is  cast  upon  the  contesting  party, 
to  show  by  the  face  of  the  proceedings, 
such  irregularity  as  affected  the  validity 
of  the  deed. 

A  similar  principle  has  been  established 
in  the  state  of  Kentucky,  although  it  does 
not  appear  that  their  law  contained  any 
provision  similar  to  the  38th  section  of  the 
act  of  February  1814.  By  the  law  of  that 
state  the  register  was  directed  to  sell  such 
lands  at  the  state-house,  after  advertising 


the  sale,  &c, ;  and  he  was  empowered  to  ex- 
ecute deeds  for  the  lands  sold.  Under  this 
law  it  has  been  held  in  numerous  instances, 
that  the  deed  of  the  register,  purporting 
to  have  been  made  for  the  sale  of  land  for 
taxes,  implies  prima  facie,  a  compliance 
with  the  requisitions  of  the  laws  under 
which  the  land  was  sold  and  the  deed  exe- 
cuted, liable  to  be  repelled  by  proof  that 
the  law  was  not  regularly  pursued  in  mak- 
ing the  sale;  and  that  it  is  not  necessary 
to  the  validity  of  the  register's  deed  that  it 
should  recite  that  the  land  had  been  adver- 
tised according  to  the  statute.  Allen  v. 
Robinson,  3  Bibb's  R.  326;  Graves  v. 
Hayden,  2  Litt.  R.  62;  Hickman  v.  Skin- 
ner, 3  Monr.  210;  Terry  v.  Bleight,  Id. 
271 ;  Currie  v.  Fowler,  S  J.  J.  Marsh.  R. 
145.  The  statute  in  Virginia  gives  the 
same  effect  to  the  sheriff's  deed  which  the 
courts  of  Kentucky  ascribed  to  the  deed  of 
the  register,  because  he  was  an  officer  of 
government  presumed  to  do  his  duty ;  and 
the  38th  section  of  the  act  of  February  9th, 
1814,  limits  the  proof  to  repel  this  prima 
facie  presumption,  to  irregularities,  &c., 
appearing  on  the  face  of  the  proceed- 
ings. 
520  *The  decision  of  the  court  excluding 
the  deed,  until  the  party  offering  it 
established  that  all  the  requirements  of  the 
law  as  to  such  sale,  had  t>een  complied 
with,  reversed  this  rule,  and  cast  the  onus 
probandi  on  the  grantee,  instead  of  the  con- 
testing party.  In  this  case  it  is  stated 
that  the  demandant  having  first  proved 
that  said  Michael  Erskine  was  deputy  sher- 
iff at  the  time  of  said  sale  and  conveyance, 
offered  the  deed  in  evidence.  The  bill  of 
exceptions  does  not  state  in  so  many  words, 
that  he  had  proved  that  William  Haynes 
was  high  sheriff.  In  Rockbold  v.  Barnes, 
3  Rand.  473,  it  was  held  that  where  land 
was  sold  and  a  deed  made  by  the  deputy 
sheriff,  it  was  indispensably  necessary  that 
there  should  be  proof  that  one  was  sheriff 
and  the  other  was  deputy.  In  Flanagan  v. 
Grimmet  it  did  not  ap]>ear  from  the  bill  of 
exceptions  taken  to  the  decision  of  the 
court  rejecting  the  deed,  that  any  such 
proof  had  been  offered.  This  court  held 
under  the  authority  referred  to,  that  such 
proof  was  necessary.  But  as  the  bill  of 
exceptions  did  not  purport  to  set  out  all  the 
evidence,  and  as  it  appeared  that  the  court, 
when  the  deed  was  first  offered,  rejected  it 
as  evidence,  for  objections  appearing  on 
the  face  thereof,  thereby  precluding  any 
further  proof  in  relation  thereto,  if  such 
proof  had  not  been  offered  or  waived;  the 
court  below  deciding  upon  the  invalidity 
of  the  deed  alone,  and  the  bill  of  excep- 
tions intending  to  present  for  revision  the 
single  question  so  decided ;  this  court  con- 
sidering that  decision  erroneous,  reversed 
the  judgment,  and  remanded  the  cause  for 
a  new  trial,  with  instructions  to  admit  the 
deed  as  prima  facie  evidence  of  such  title 
as,  according  to  the  37th  section  of  the 
said  act,  it  purported  to  vest  in  the  pur- 
chaser, upon  proof  that  the  person  therein 
named  as  sheriff,  was  sheriff,  and  the  other 
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was  deputy  sheriff.  In  this  case,  perhaps 
by  a  liberal  construction  of  the  bill  of  ex- 
ceptions, it  might  be  considered  there  was 
such     proof,     as     it  sets    out    that   there 

was  proof  that  Michael  Erskine 
521      *was  deputy,   from  which  it  might  be 

inferred  there  had  been  proof  that 
William  Haynes  was  high  sheriff.  But  be 
that  as  it  may,  the  bill  of  exceptions  shows 
that  no  objection  was  made  to  the  deed 
on  that  account.  The  proof  may  have  been 
offered,  or  have  been  waived,  or  probably 
if  required,  could  readily  have  been  supplied, 
if  the  deed  had  not  been  rejected  for  the 
purpose  for  which  it  was  offered,  on  other 
grounds.  Those  grounds  are  set  forth,  and 
the  bill  of  exceptions  was  designed  to  pre- 
sent for  revision  in  the  appellate  court  the 
correctness  of  that  decision.  In  the  judg- 
ment of  the  court,  upon  the  question  thus 
raised  there  was  error,  according  to  the  de- 
cision of  this  court  in  the  case  referred  to: 
it  not  being  incumbent  on  the  purchaser 
holding  under  such  a  deed  to  do  more  to  en- 
title himself  to  the  benefit  thereof,  than 
prove  its  execution  and  the  official  charac- 
ters of  the  sheriff  and  deputy  sheriff. 

I  think  the  court  erred  also,  in  exclud- 
ing the  deposition  set  forth  in  the  second 
bill  of  exceptions  upon  the  ground  that  it 
was  not  properly  authenticated.  The  case 
falls  within  the  principle  decided  in  Pol- 
lard's heirs  v.  I^ively,  2  Gratt.  216,  which 
held  that  a  certificate  such  as  is  found  in 
this  case,  headed  with  the  state  and  county, 
ai^d  signed  by  the  party  taking  the  deposi- 
tion with  his  name  and  the  letters  J.  P. 
is  sufficient  evidence  of  the  fact  that  the 
deposition  was  taken  by  a  justice  of  the 
peace. 

The  other  judges  concurred  in  the  opin- 
ion of  ALLEN,  J. 

Judgment  reversed. 
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July  Term,  1854,  Lewlsburfif. 
I.  Porthcomlns  Bonds— Rights  of  Snretle*— Sabroga- 
tlon.*— A  surety  in  a  forfeited  forthcoininir  bond 
is  a  surety  for  the  debt:  and  wben  he  rays  It  as 
such  surety,  he  is  entitled  to  all  the  rights  of  the 
creditor  against  the  orifirinal  debtor,  subslstinff  at 
the  time  he  became  bound  for  the  debt:  And 
the  Judgrment,  for  the  benefit  of  the  surety 
so  payiniT,  Is  not  exting-uished  but  transferred 
with  all  its  oblieratory  force  against  the  principal, 
and  constitutes  a  leiral  lien  upon  his  real  estate 
owned  at  the  date  of  the  Judf^ment  or  afterwards 
acquired. 

^Forthcoming  Bonds— Right  of  Surety  to  Subrogation. 

—A  surety  in  a  forthcoming  bond  is  a  surety  for  the 
debt,  and,  when  he  pays  it,  he  is  entitled  to  all  the 
rights  of  the  creditor  against  the  original  debtor 
subsisting  at  the  time  he  became  bound  for  the  debt : 
thus  he  is  subrogated  to  the  benefit  of  the  lien  of  the 
original  Judgment  against  the  land  of  a  judgment 
debtor.  On  this  specific  point  the  principal  case  is 
cited  in  Neal  v.  Buflington,  42  W.  Va.  831),  26  S.  E.  Rep. 
178  :  Cooper  v.  Daugherty,  85  Va,  860.  7  S,  E.  Rep.  387. 
The  principal  case  cites  Garland  v.  JL^-nch,  1  Rob. 


a.  Sane— Samo—Samo— Bvldeaos— Raceipt  fi 

Itor.— The  surety  in  the  forthcoming  bond  pays  to 
the  creditor  a  sum  certain  on  the  execution  issael 
on  the  bond,  against  the  principal  and  himself, 
and  takes  a  receipt  as  for  money  paid  by  him. 
The  evidence  of  payment  afforded  by  the  receij* 
will  not  be  repelled  by  proof  of  loose  declaratioas 
that  he  had  loaned  the  money  to  the  prtadial 
debtor,  who  was  his  brother,  so  as  to  depriTC  liim 
of  the  right  to  be  substituted  to  the  rights  and 
remedies  of  the  creditor. 
3.  Same— Same— Same— Case  nt   Bar.— The    creditor 
having  taken  a  deed  of  trust  from  the  principal 
debtor  to  secure  his  debt;  and  the  debtor  harlv 
subsequently  given  another  deed  of  trust  dpos 
the  same  and  other  property  to  secure  debts  doe 
to  a  third  party,  one  of  which  was  for  money 
loaned  to  pay  a  balance  due  upon  thejudgmenuof 
which  this  third  party  had  notice,  the  surety  in 
the  forthcoming  bond  is  entitled  to  have  the  prop- 
erty embraced  in  the  first  deed  of  trust  applied  lo 
satisfy  the  amounts  he  has  paid,  with  interest  oo 
so  much  thereof  as  went  to  discharge  the  princi- 
pal of  the  debt;  and  if  that  property  doe«  not 
discharge  it,  to  have  the  land  embraced  in  tbe 
second  deed  subjected  to  discharge  the  balance. 

In  October  1840  Samnel  McD.  Mcxire  re- 
covered a  jndg-ment  in  the  Circuit  court 
of  Fayette  county  ag^ainst  John  Hill,  for 
one  thousand  six  hundred  dollars,  with  in- 
terest. On  this  jud^^ment  an  execution  was 
issued,  on  which  Hill  executed  a  forthcom- 
ing- bond  with  Hiram  Hill  and  Pleasant 
Hawkins  as  his  sureties.  This  forthcom- 
ing* bond  was  forfeited,  and  execution  was 
awarded  against  all  the  parties  in  Angnst 
1841 :  And  the  execution  was  returned  lev- 
ied, and  the  property  sold  for  want  of  bid- 
ders. 
523  *By   deed   bearing  date  the  12th  of 

May  1842,  John  Hill  conveyed  to  Hud- 
son M.  Dickenson  two  tracts  of  land,  some 
slaves  and  other  personal  property,  in  trust, 
that  if  Hill  did  not  pay  the  debt  due  to  Moore 
by  the  15th  of  the  next  August,  the  trus- 
tee should  sell  the  property  upon  ten  days' 
notice,  for  cash,  and  apply  the  proceeds  to 
the  payment  of  the  debt. 

545;  Powell  v.  White,  11  Leigh  a09 ;  Robinsoar.  Sher- 
man, 2  Gratt  178,  and  Leake  v.  Ferguson,  S  Gratt 
419,  as  authorizing  this  proposition.  For  further 
information  as  to  the  rights  of  sureties  in  forthcom- 
ing bonds  to  subrogation,  see  monographic  not*  on 
"Statutory  Bonds"  appended  toGoolsby  v.  Stroiher. 

21  Gratt  107. 

The  rule  above  laid  %lown  grows  out  of  the  more 
general  proposition— than  which  none  seems  better 
settled— that  where  a  security  pays  a  Judgment  (or 
other  debt)  for  another  he  is  entitled  to  be  suUe^tl- 
tuted  to  all  the  rights  and  remedies  of  the  creditor 
against  the  principal  debtor,  subsisting  at  the  time 
he  became  so  bound  for  the  debt  For  this  proposi- 
tion, the  principal  case  is  cited  as  authority  in  Deni 
V.  Wait.  9  W.  Va.  44  :  Myers  v.  Miller,  45  W.  Va.  «a 
31  S.  £.  Rep.  983.    See.  in  accord.  Kendrick  v.  Forney. 

22  Gratt  748.  amd  foot-note ;  Watts  v.  Kinney,  3  Leigta 
278,  23  Am.  Dec.  266  ;  McGlung  v.  Beirne,  10 Leich  SM : 
Enders  v.  Brune,  4  Rand.  438.  See  also,  collection  of 
cases,  on  the  subject  of  subrogation  in  regard  to 
sureties,  in  foot-note  to  Buchanan  v.  Clark.  10  Gratv 
164. 
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On  the  2d  of  September  Moore  received 
from  Hiram  Hill  in  money»  fee  bills  and 
bonds,  the  sum  of  five  hundred  dollars,  and 
he  gave  to  him  a  receipt  of  that  date,  for 
that  snm  received  on  account  of  Moore's 
ezecation  ag^ainst  John  Hill  and  others, 
issued  from  the  Circuit  court  of  Fayette 
county.  On  the  same  day  John  Hill  and 
wife  conveyed  to  Dickenson  and  William 
Tyree  a  number  of  tracts  of  land,  includ- 
ing the  two  previously  conveyed  to  Dick- 
enson, and  the  slaves  included  in  said  deed, 
to  secure  a  large  amount  of  debt  for  which 
Miles  Manser  was  bound,  and  also  the  sum 
of  five  hundred  dollars,  which  Manser  had 
agreed  to  pay  to  Moore  in  part  satisfaction 
of  his  debt.  And  on  the  16th  of  March 
1844  John  Hill  and  wife  conveyed  to  the 
same  trustee,  other  lands  and  some  personal 
property  to  secure  some  of  the  same  and 
other  debts,  which  were  due  to  Manser, 
or  for  which  he  was  bound,  one  of  which 
was  the  five  hundred  dollars  which  Manser 
had  paid  to  Moore. 

In  June  1849  Hiram  Hill  filed  his  bill  in 
the  Circuit  court  of  Payette  county,  in 
which  he  stated  the  foregoing  facts;  and 
insisted  that  he  was  entitled  to  be  sub- 
stituted to  the  rights  and  remedies  of 
Moore,  to  the  extent  of  the  sum  of  five  hun- 
dred dollars,  which  he  had  paid  upon  the 
debt  due  from  John  Hill  to  Moore.  And 
making  John  Hill,  Manser  and  the  trustees 
Dickenson  and  Tyree,  parties  defendants, 
he  prayed  that  the  court  would  enforce  the 
judgment  lien  and  other  securities  of  Moore, 
bj  a  sale  of  the  incumbered  property,  or 
a  sufficiency  thereof,  to  pay  off  the 
S24  debt  due  *to  Moore;  and  that  he 
might  be  substituted  to  the  benefit  of 
the  same  to  the  full  amount  he  had  paid, 
with  interest ;  and  for  general  relief. 

Manser  answered  the  bill;  and  denied 
that  the  plaintiff  had  paid  five  hundred  dol- 
lars, or  any  other  sum,  as  the  security  of 
John  Hill.  He  said  that  the  money,  f^e 
bills  and  bonds  mentioned  in  the  receipt  of 
Moore,  were  advanced  by  the  plaintiff  not 
as  a  payment,  but  to  accommodate  his 
brother,  and  to  get  some  foreign  fee  bills 
settled;  and  hence  he  made  the  arrange- 
ment, not  as  a  payment  as  surety,  but  as 
an  advance  to  his  brother  by  way  of  loan : 
And  therefore,  he  insisted,  the  doctrine 
of  substitution  did  not  apply  to  the  case. 
That  at  the  time  he  took  the  securities 
from  John  Hill  mentioned  in  the  bill,  he 
had  no  notice  of  any  claim  upon  the  prop- 
erty by  lien  of  any  kind  held  by  the  plain- 
tiff. And  that  he  had  paid  off  the  debt  to 
Moore,  and  therefore  on  that  account  he 
would  be  entitled  to  substitution  to  all  the 
securities  of  said  Moore  which  he  had  at 
the  time  of  payment. 

Witnesses  were  examined,  who  spoke  of 
conversations  with  Hiram  Hill,  in  which 
they  understood  him  to  speak  of  the  five 
hundred  dollars  he  had  paid  to  Moore,  as  a 
loan  to  his  brother  John  Hill;  but  the 
money  was  in  fact  paid  by  Hiram  Hill  to 
Moore,  and  it  seems  to  have  been  consid- 
ered by  both  John  Hill  and  Moore  to  have 
been  a  payment  by  Hiram  Hill. 


The  cause  came  on  to  be  heard  in  Sep- 
tember 1851,  when  the  court  dismissed  the 
bill  with  costs. 

And  thereupon  Hiram  Hill  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Caperton,  for  the  appellant. 
Price,  for  the  appellee. 

• 

AI#LEN,  P.,  delivered  the  opinion  of 
the  court : 

The  court  is  of  opinion    that  the 

525  appellant  as  surety  *for  John  Hill  in 
a  forthcoming  bond  which  was  for- 
feited, became  thereby  surety  for  the  debt; 
and  when  he  paid  the  same  as  such  surety, 
he  became  entitled  upon  the  principles  of 
a  court  of  equity,  to  all  the  rights  of  the 
creditor  against  the  original  debtor,  sub- 
sisting at  the  time  he  became  so  bound  for 
the  debt ;  and  that  the  judgment  for  the 
benefit  of  the  surety  so  paying,  is  not  re- 
garded as  extinguished,  but  transferred  with 
all  its  obligatory  force  against  the  principal, 
and  constituting  a  legal  lien  upon  his  real 
estate  owned  at  the  date  of  the  judgment, 
and  thereafter  acquired.  Garland  v.  Lynch, 
1  Rob.  R.  545;  Powell's  ex'ors  v.  White,  11 
Leigh  309;  Robinson  v.  Sherman,  2  Gratt. 
178;  Leake  v.  Ferguson,  2  Gratt.  419. 

The  court  is  further  of  opinion,  that  the 
receipt  of  the  creditor  dated  the  2d  of  Sep- 
tember 1842,  shows  that  the  appellant  on 
that  day  paid  the  sum  of  five  hundred  dol- 
lars to  the  creditor  on  account  of  the  exe- 
cution issued  on  said  forfeited  bond, 
against  his  principal  and  himself;  and  the 
evidence  in  the  record,  of  loose  declara- 
tions that  he  loaned  his  principal  that  sum, 
or  that  the  witnesses  understood  it  was  a 
loan,  do  not  show  any  intention  on  the 
part  of  the  appellant,  to  waive  any  legal 
right,  or  that  in  fact  he  knew  at  the  time 
of  such  payment,  that  the  law  raised  any 
such  right  of  substitution  for  his  benefit. 

The  court  is  further  of  opinion,  that  it 
fully  appears  that  the  appellee  had  full  no- 
tice of  said  judgment  when  he  took  from 
the  said  John  Hill  the  deed  of  trust  of  the 
2d  day  of  September  1842^  as  by^  the  terms 
of  said  deed,  provision  was  made  thereby 
to  indemnify  the  appellee  for  the  sum  of 
five  hundred  dollars,  which  he  had  bound 
himself  to  pay  on  said  judgment,  for  said 
John  Hill  at  a  future  day. 

The  court  is  further  of  opinion,  that  the 
appellee  is  not  entitled  to  priority  on  ac- 
count of  the  payment  of  said  last  mentioned 
sum:  no    such    claim    is    set    up    in 

526  *the  answer;  and  the  appellee  not 
being  surety,  if  he  intended  or  con- 
templated relying  on  previous  liens,  should 
have  taken  a  transfer  thereof;  his  was  a 
loan  to  John  Hill,  for  the  security  of 
which,  together  with  other  claims  against 
said  John  Hill,  he  took  his  deed  of  trust 
aforesaid,  and  upon  which  alone  he  must 
rely. 

The  court  is  further  of  opinion,  that  as 
it  appears  the  said  John  Hill  by  a  deed  of 
trust  duly  executed,  and  acknowledged, 
and  recorded  on  the  12th  day  of  May  1842, 
conveyed   sundry   lands,  together  with  per- 
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sonal  property,  to  a  certain  Hudson  M. 
Dickenson,  in  trust  for  the  security  and 
payment  of  said  debt,  the  appellant  is  enti- 
tled to  be  substituted  to  the  rights  of  the 
creditor  under  said  deed  of  trust,  and  to 
require  a  sale  by  the  trustee  of  the  property 
conveyed  by  said  deed  of  trust,  or  so  much 
thereof  as  may  be  forthcoming,-  and  the 
application  of  the  proceeds  thereof,  or  so 
much  as  may  be  necessary  to  pay  said  sum 
of  five  hundred  dollars,  with  interest  from 
the  2d  of  September  1842,  on  so  much 
thereof  as  at  the  time  of  payment  was  ap- 
plicable to  the  principal  of  said  execution. 
And  if  the  property  described  in  said  deed 
of  trust  of  the  12th  of  May  1842,  or  so  much 
thereof  as  may  be  forthcoming*,  should  prove 
insufficient  to  pay  said  sum  of  five  hundred 
dollars,  with  interest  as  aforesaid,  then 
that  the  appellant  should  be  at  liberty  to 
resort  to  any  other  lands  owned  by  said 
John  Hill  at  the  date  of  said  judgment,  or 
afterwards  acquired,  for  satisfaction. 

The  court  is  therefore  of  opinion,  that 
said  decree  is  erroneous,  and  it  is  reversed 
with  costs  against  the  appellant;  and  the 
cause  is  remanded  to  be  further  proceeded 
in  according  to  the  principles  of  the  forego- 
ing opinion  and  decree,  in  order  to  a  final 
decree. 

DANIEL  and  MONCURB,  Js.,  dissented. 
Decree  reversed. 


527  *Harri80n  v.  Middleton. 

July  Term.  18S4,  Lewisbarff. 
(Absent  Aixbn.  P.) 

I.  Unlawful  Detainer— Removal  of  Caiue.— If  a  case  of 
unlawful  detainer  has  been  pending  In  a  County 
court  for  more  than  twelve  months  wlthont  a  final 
decision,  it  may  be  removed,  on  motion,  to  the 
Circuit  court. 

a.  Civil  Actions— Removal  of  Cause.*— All  civil  causes 
of  which  the  Circuit  court  has  either  original  or 
appellate  Jurisdiction,  may  be  removed  from  the 
County  to  the  Circuit  court,  upon  motion,  after 
they  have  been  pending  in  the  County  court  for 
one  year. 

3.  Unlawful  Detainer— Removed— Order  of  Hearing.— 
An  unlawful  detainer  case  removed  to  the  Circuit 
court  Is  properly  placed  on  the  docket  at  the  head 
of  the  civil  causes  in  the  court. 

4.  Evidence— Witnesses— Refreshing  flemory— Use  of 
Paper.t— A  witness   may  refresh  his  memory  by 

*Clvll  Actions  In  County  Court— Removal  after 
Pending  Twelve  flonths.— The  principal  case  holds 
that  all  civil  causes  (of  which  unlawful  detainer  is 
one)  of  which  the  circuit  court  has  either  original 
or  appellate  jurisdiction,  may  be  removed  from  the 
county  to  the  circuit  court,  upon  motion,  after  they 
have  been  pending  in  the  county  court  for  one  year. 
For  the  above  proposition  the  principal  case  is  cited 
and  approved  in  the  following  cases:  Hale  v.  Bur- 
well.  3P.  &  H.  610:  Kincheloe  v.  Tracewells.  11  Oratt. 
598:  Oas  Co.  v.  Wheelinar.  7  W.  Va.  25.  See  generally, 
monographic  note  on  "Unlawful  Detainer"  appended 
to  Dobson  V.  Culpepper,  83  Gratt.  868. 

tEvldence— Witnesses— Refreshing  flemory— Use  of 
Paper.— For  the   proposition  that  a  witness    may 


reference  to  a  paper,  whether  an  original  or  i 
copy,  and  whether  written  by  hlnosetf  or  another: 
but  he  must  then  speak  from  his  own  recollectkiii 
thus  refreshed. 
8.  5ame—5ame— Surveyors— Use  of  DlaKram.t— Bot  a 
surveyor  who  made  a  survey  from  a  diagnn 
handed  him  by  the  plaintiff,  and  which  he  has  is 
court,  may  refer  for  the  courses  and  distances  to 
the  diagram,  though  he  may  not  be  able  to  it- 
member  them  independent  of  the  diagram.  Tlie 
diagram  Is  itself  evidence,  and  he  may  point  ost 
on  it  what  lines  he  ran. 

6.  Same— Same— 5ame— Extract  of  Field  NaiCos.— Aa 
extract  or  copy  taken  by  a  surveyor  from  hit 
field  notes,  is  not  evidence;  and  he  can  only  ose 
it  to  refresh  his  memory;  and  must  then  speak 
from  his  recollection. 

7.  Same— Same— Interest— Case  at  Bar.— A  witnesi  ii 
offered  to  be  introduced,  who  is  objected  to  as 
being  interested,  and  proof  aliunde  of  hfs  Intercat' 
is  introduced.  He  is  then  examined  by  the  party 
offering  him,  on  hiatfoir  dire  to  show  that  be  has 
no  interest,  and  this  Is  objected  to  by  the  other 
party;  but  before  he  is  sworn  In  chief,  a  deed  is 
produced  which  shows  he  has  no  interest.  If  it 
was  error  to  examine  him  on  his  tfoir  dire  it  was 
cured  by  the  introduction  of  the  proof  of  his  waat 
of  interest,  before  he  was  sworn  in  chief. 

8.  Landlord  and  Tenant— Agreement  to  flmiiiailrr 
Possession  When  Desired— Effect— An  aLgreemeat 
under  seal  by  a  tenant  that  he  will  surrender 
possession  whenever  a  purchaser  from  the  land- 
lord requires  it,  constitutes  him  a  tenant  at  will  or 
at  sufferance ;  and  he  is  not  entitled  to  six  months' 
notice  to  quit. 

9.  Same-Tenant  Holding  Adversely— Right  to  Netks 
of  Suit— If  a  tenant  claims  to  hold  adversely  to  his 

landlord,  he  is  not  entitled  to  notice. 

528  *io.  Same  — Unlawful  Detainer  —  Wlio  SlisaM 
Bring  Sultf— A  landlord  sells  land  In  pos- 
session of  his  tenant,  by  agreement  under  seal 
and  the  tenant  refuses  to  deliver  possession:  the 
landlord  is  the  proper  party  to  institute  a  proceed- 
ing of  unlawful  detainer,  to  obtain  possession. 

refresh  his  memory  by  reference  to  a  paper,  whether 
an  original  or  a  copy,  and  whether  written  by  hlm> 
self  or  another;  but  he  must  then  speak  from  his  own 
recollection  thus  refreshed,  the  principal  case  ts 
cited  and  followed  in  Vinal  v.  Gilman,  21  W,  Va.  Vt. 

tSame— Same— Useof  Diagram  Made  by  WHarst  — 
For  the  proposition  that  a  map  or  a  diagram  made  by 
a  witness,  and  shown  by  him  to  be  correct,  may  be 
given  in  evidence  and  shown  to  the  Jury  for  their 
consideration,  see  in  accord  with  the  principal  case. 
Poling  V.  Ohio  River  R  Co.,  38  W.  Va.  61&,  18  S.  E. 
Rep.  783. 

{Unlawful  Detainer— Who  Should  Bring  Actton.— la 
Hawkins  v.  Wilson,  1  W.  Va.  121,  where  the  vendee 
in  an  executory  contract  for  the  purchase  of  land 
brought  unlawful  detainer  against  the  vendor  for 
the   possession   of  the  land,  the  court  said:    "lo 
Middleton  v.  Harrieon,  11  Qratt,,  it  was  held  that  'a 
landlord  who  sells  land.  In  the  possession  of  his 
tenant,  by  agreement  under  seal,  and  the  tenant 
refuses  to  deliver  poaseaalon,'  the  landlord  is  the 
proper  party  to  institute  a  proceeding  of  nnlawfal 
detainer  to  obtain   possession.*    This   aflBrms  the 
right  of  the  vendor,  in  an  executory  contract  for 
the  sale  of  land,  to  bring  the  suit  to  obtain  the  poa- 
session.    And  the  inference  would  seem  fair  that 
the  converse  of  the  proposition  was  equally  tme. 
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II.  EvIdeBce- Deeds  CoUateraUy  Introduced— How  Noa- 
execirtiea  Jlay  Be  Shown.— If  a  deed  of  a  defendant 
is  introduced  collaterally  upon  tbe  trial,  as  evi- 
dence, be  may  sliow  that  it  is  not  his  deed,  without 
maklnff  oath  to  the  fact:  And  for  this  purpose 
may  introduce  a  subscribing  witness  to  it,  to  prove 
that  it  was  misread  to  the  defendant. 

•>.  5«a»-Proof  That  Deed  Misunderstood -AdnUsl- 

blHty-Cose  at  Bar. |— Proof  that  the  deed  when 
read  was  understood  in  a  very  material  respect 
as  different  from  what  it  is.  may  tend  to  show  that 
it  was  misread,  and  therefore  is  competent  evi- 
dence. But  if  the  deed  was  coxrectly  read,  the 
miKnnderstandinff  of  it  by  a  party  cannot  afEect 
its  validity  as  a  deed. 

This  was  a  writ  of  nnlawful  detainer 
brought  in  the  county  of  Jackson,  by  Henry 
O.  Middleton  against  Josiah  Harrison,  to 
recover  possession  of  a  tract  of  seven  thou- 
sand nine  hundred  and  twenty-three  acres 
of  land.  The  case  was  docketed  in  the 
County  court  of  Jackson  in  June  1847,  and 
was  continued  on  the  docket  of  that  court 
without  a  trial  until  Aug^ust  1848,  when  the 
court  being  about  to  adjourn,  on  the  motion 
of  the  plaintiff,  it  was  ordered  that  the  case 
be  removed  to  the  Circuit  court  of  Jackson 
county.  And  in  September  of  the  same 
year,  the  plaintiff  produced  in  that  court  the 
original  papers,  and  the  orders  made  in  the 
cause,  and  on  his  motion  it  was  docketed, 
and  was  placed  at  the  head  of  the  civil 
causes  on  the  docket. 

At  the  August  term  1850  of  the  Circuit 
court,  when  the  cause  was  called,  the  de- 
fendant by  his  counsel,  moved  the  court  to 
strike  it  from  the  docket,  on  the  ground 
that  it  was  not  one  of  the  cases  contem- 
plated by  the  act  of  March  28th,  1843.  Sess. 
Acts  1842-43,  ch.  9.  But  the  motion  was 
overruled  by  the  court:  And  he  excepted. 
The  defendant  then  moved  the  court  to 
place  the  cause  on  what  he  insisted  was  its 
proper  place  on  the  docket,  viz :  only  before 
such  cases  as  had  been  brought  in  that 
court    after    the    cause  had  been    docketed 

that  the  vendee  in  an  executory  contract  for  the 
purchase  of  land,  could  not  briuff  the  suit  to  obtain 
the  possession. 

"But  when  the  case  of  Middleton  v.  Harriton  is 
carefully  considered,  it  will  be  found  to  embrace 
both  propositions,  substantially.  For  the  learned 
and  able  Judire  of  the  circuit  court  of  Jackson 
county,  who  tried  the  cause  in  the  court  below. 
Instructed  the  jury  substantially  to  that  effect. 
And  Judge  Mohottbs,  in  delivering  the  opinion  of 
the  court  of  appeals,  says  expressly  that,  *in  regard 
lo  the  instructions.  I  think  the  court  did  not  err  in 
refusing  to  give  those  which  were  asked  for  by  the 
oarties.  or  in  glvinfir  those  which  were  siven  by  the 
»arL' " 

<Evldeace— Proof  That  Deed  MUnnderstood— AdmU- 
■ttOity.— In  the  last  headnote  of  the  principal  case  it 
s  held  that,  proof  that  the  deed  when  read  was 
mderstood  in  a  very  material  respect  as  different 
rom  what  it  Is,  may  tend  to  show  that  it  was  mis- 
ead.  and  therefore  is  competent  evidence.  In  a 
xms  quotation  from  the  principal  case  on  this  point, 
he  court,  in  Morrow  v.  Bailey,  2  W.  Va.  829,  says  thai 
his  is  certainly  the  settled  law  in  this  state. 


there.    But  the  court  overruled  the  motion, 
because  the  case  occupied  the  place  on 

529  the    Mocket   which    it   had    occupied 
ever  since  it  had  come  into  the  court; 

and  had  priority  over  all  civil  causes  in  the 
County  court,  and  was  entitled  to  the  same 
priority  in  the  Circuit  court  that  it  had  in 
that  court.  And  the  defendant  again  ex- 
cepted. 

On  the  trial  of  the  cause  the  plaintiff  in- 
troduced in  evidence  an  agreement  between 
himself  and  the  defendant,  bearing  date 
the  22nd  of  February  1847,  in  relation  to  the 
land  in  controversy.  This  agreement  re- 
cited that  Harrison  lived  on  a  tract  of  land 
of  seven  thousand  nine  hundred  and  twenty- 
three  acres,  patented  to  Thomas  A.  Taylor, 
under  Taylor's  representatives,  as  tenant; 
that  Middleton  had  become  the  owner  of 
the  tract,  and  had  sold  it,  and  wished  im- 
mediate possession:  And  then  Harrison 
agreed  to  surrender  the  plantation  and 
houses  by  the  10th  of  April  1847,  and  to  sur- 
render the  farm  at  any  time  that  William 
Fisher  (the  purchaser  from  the  said  Mid- 
dleton) may  think  proper  to  take  posses- 
sion. And  in  consideration  of  Harrison's 
agreeing  to  give  up  as  aforesaid,  Middleton 
agreed  to  refer  it  to  arbitrators  to  say  what 
Harrison  should  be  allowed  for  his  im- 
provements beyond  the  use  of  the  planta- 
tion for  the  time  he  had  enjoyed  it.  And 
it  was  agreed  that  on  signing  that  agree- 
ment, all  controversy  between  the  parties 
was  to  be  at  an  end;  and  that  Harrison  was 
to  give  up  to  Middleton  all  claims  and  leases 
theretofore  set  up  by  him.  The  agreement 
was  under  seal  and  attested  by  three  wit- 
nesses, of  whom  Alexander  Harrison  was 
one.  The  plaintiff  also  introduced  the  pat- 
ent under  which  he  claimed,  which  was  a 
grant  in  1786  to  Thomas  A.  Taylor.  He 
then  called  a  witness,  who  stated  that  some 
years  previous  to  the  trial  he  surveyed  two 
or  three  of  the  lines  of  the  survey  on  which 
the  defendant  Harrison  lived.  That  when 
he  ran  these  lines  he  had  no  authentic  doc- 
ument to  run  them  by;  and  only  had  a 
paper  with   a  diagram   of   the   seven 

530  thousand  nine  ^hundred  and   twenty- 
three  acre  tract,  which  paper  had   an 

endorsement  on  it  in  the  handwriting  of 
the  plaintiff,  stating  that  it  was  the  tract 
on  which  defendant  lived ;  and  which  dia- 
gram was  made  by  the  plaintiff.  To  this 
diagram  the  witness  referred  for  courses 
and  distances,  and  admitted  that  he  did  not 
remember  how  far  he  had  run  or  what 
courses  he  had  run,  without  reference  to 
said  paper,  and  did  not  remember  either 
course  or  distance  independent  of  the  paper. 
To  the  witness  refreshing  his  memory  from 
said  paper,  the  defendant  objected,  which 
objection  was  overruled  by  the  court ;  and 
the  witness  often  referred  to  the  paper  to 
refresh  his  memory ;  the  court  directing  the 
witness  not  to  state  anything  set  out  in  the 
paper;  but  only  to  state  what  acts  he  did 
in  running  the  lines  aforesaid,  and  what  he 
found  on  the  ground.  To  this  the  defend- 
ant again  excepted. 
The   same   witness,    in   order   to   answer 
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other  questions  propounded  to  him  by  the 
plain tifiP,  referred  to  a  memorandum  made 
by  himself  but  two  days  before  the  trial» 
copied  by  him  from  his  field  notes  of  the 
survey  before  spoken  of ;  the  said  field  notes 
being-  then  at  his  home ;  but  he  did  not  pre- 
tend to  say  that  he  recollected  the  courses 
or  distances  deposed  to  from  said  memoran- 
dum independent  thereof.  This  evidence 
was  also  objected  to  by  the  defendant,  be- 
cause the  original  field  notes  from  which 
the  copy  was  taken,  were  not  produced:  But 
this  objection  was  also  overruled ;  and  the 
witness  was  permitted  to  refer  to  said  paper 
to  refresh  his  recollection  of  the  running  of 
the  lines  done  by  him.  And  to  this  the  de- 
fendant again  excepted. 

In  the  further  progress  of  the  trial  Wil- 
liam f^isher  was  ojffered  as  a  witness,  and 
was  objected  to  by  the  defendant;  who 
offered  the  agreement  between  the  plaintiff 
and  the  defendant,  before  mentioned,  to 
prove  his  interest.  This  agreement  stated 
that  the  land  in  controvers3''  had  been 
sold  by  the  plaintiff  to  Fisher. 
531  *The  plaintiff  then  proposed  to  exam- 
ine Fisher  on  his  voir  dire,  to  show 
that  the  agreement  for  the  sale  to  him  had 
been  rescinded ;  and  that  he  had  no  interest 
in  the  controversy.  To  this  the  defendant 
objected,  because  he  had  shown  the  interest 
of  the  witness  otherwise  than  by  his  own 
oath.  But  the  objection  was  overruled; 
and  the  witness  was  sworn  on  his  voir  dire, 
and  stated  that  he  had  no  interest,  because 
he  and  the  plaintiff  had,  by  a  contract 
made  on  the  5th  of  August  1847,  rescinded 
the  previous  contract  between  them:  And 
this  contract  of  the  5th  of  August  was  pro- 
duced, and  provided  especially  for  the  re- 
scission of  the  previous  contract  for  the  sale 
of  the  land  in  the  possession  of  the  defend- 
ant. To  this  the  defendant  again  excepted. 
This  witness  being  sworn  in  chief,  stated 
that  previous  to  his  purchase  from  the 
plaintiff  he  had  heard  the  defendant  say 
that  he  had  no  title  to  the  soil  on  which  he 
lived,  and  did  not  claim  the  land.  And  that 
in  the  spring  of  1847  he  was  with  the  de- 
fendant, but  not  on  or  near  the  land,  and 
asked  him  if  he  would  give  up  its  posses- 
sion, to  which  the  defendant  replied  that 
he  would  not. 

In  the  further  progress  of  the  trial  the 
defendant  offered  Alexander  Harrison  as  a 
witness.  He  was  a  subscribing  witness  to 
the  agreement  aforesaid  of  the  22d  of  Feb- 
ruary 1847,  between  the  plaintiff  and  de- 
fendant, and  had  been  previously  sworn 
and  examined  as  to  that  fact  b3'  the  plain- 
tiff. This  witness  was  offered  by  the  de- 
fendant to  prove  that  at  the  time  of  the 
execution  of  that  agreement,  both  the  wit- 
ness and  the  defendant,  who  was  the  father 
of  the  witness,  understood  said  paper, 
which  is  in  the  handwriting  of  the  plain- 
tiff, as  referring  the  title  to  the  land  to  the 
arbitrators  therein  named;  and  that  the 
witness  was  present  when  it  was  read  to 
the  defendant;  and  that  both  the  witness 
and  the  defendant  did  not  understand  or 
believe     that     the     said    paper    made    the 


532  defendant  the   tenant  *of  the  plain- 
tiff, nor  did  they   know   that  such  i 

thing  was  in  the  paper.  And  further  that 
both  the  witness  and  the  defendant  under- 
stood said  paper  as  it  was  read  to  them,  as 
simply  referring  to  the  arbitrators  the 
question  of  right  to  the  land ;  and  not  that 
the  defendant  had  thereby  given  up  his 
right  to  it,  and  referred  to  the  arbitrators 
the  defendant's  title  to  compensation  for 
his  improvements  to  be  set  off  against  the 
rents  of  the  land.  To  the  admission  of 
this  evidence  the  plaintiff  objected,  and  the 
court  sustained  the  objection :  And  the  de- 
fendant again  excepted. 

After  the  evidence  in  the  cause  had  been 
introduced,  the  plaintiff  moved  for  an  in- 
struction to  the  jury,  **that  if  they  believed 
all  the  evidence  before  them,  the  plaintiff 
had  a  right  to  maintain  his  suit  at  the  time 
of  its  institution,  and  was  entitled  to  re- 
cover in  this  action."  The  court  thereupon 
enquired  whether  the  defendant  intended 
to  ask  for  any  instructions;  when  he  bj 
his  counsel  objected  to  the  instruction  asked 
for  by  the  plaintiff  as  being  too  broad  and 
general,  and  asked  the  court  to  instruct  the 
jury  as  follows: 

1.  That  if  they  believed,  from  the  evi- 
dence before  them,  that  the  defendant  was, 
at  the  time  of  the  institution  of  this  suit  a 
tenant  of  the  plaintiff,  he  was  entitled  to 
six  months'  notice  to  quit  before  he  could 
be  turned  out  as  unlawfully  detaining  the 
land  under  the  contract  of  February  1847: 
and  that  the  language  of  said  contract,  *'to 
surrender  the  farm  at  any  time  that  William 
Fisher  the  purchaser  of  Middleton  might 
think  proper  to  take  possession,**  was  net 
a  certain  time  either  in  contemplation  of 
law,  or  by  the  true  interpretation  of  the 
contract. 

2.  If  the  jury  were  satisfied  from  the  evi- 
dence before  them,  that  before  the  institu- 
tion of  this  suit,  William  Fisher  had 
purchased  the  land  in  controversy  of  tbe 
plaintiff,    and   that   such   purchase,    at  the 

time  this  suit  was  instituted,  was  in 

533  force  and  not  rescinded,  *the  plaintiff 
had  no  right  to  the  possession  of  said 

land,    and   could    not    maintain    this     suit 
against  the  defendant. 

There  was  a  third  instruction  asked  by 
the  defendant  substantially  the  same  as 
the  second. 

The  court  refused  to  give  the  instmctioa 
asked    for   by  the   plaintiff,  because  it  was 
too    general,    and   because   it  called  on  the 
court   to   decide  upon  the  sufiicieucj  of  the 
evidence  before  the  jury ;  and   declining  to 
give  the  instructions  asked  for  by    the  de- 
fendant in    the    form    in   which  they  were 
asked,  proceeded  to  instruct  the  jury,  *'that 
if  they  believed  from  the  evidence,  that  the 
defendant  was  at  the  time  of  the  institution 
of  this  suit,    a  tenant  from  year  to  year  of 
the  plaintiff,  he  was  entitled  to  six  months' 
notice    to  quit;  and  he  would  not  be   liable, 
to  be    turned  out  of  possession   of  the   laadl 
in  controversy   without  such  notice :  But  ill 
they  should  believe  from  the  evidence,  thai 
the    tenant   was  a   tenant   to  the  plaintiff 
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and  that  his  time  was  to  end  at  a  certain 
time,  that  then  no  notice  to  quit  would  be 
necessary.  The  court  further  instructed 
the  jury,  that  that  part  of  the  contract  of 
the  22d  of  February  1847,  which  provides 
for  the  surrender  of  the  farm  at  any  time 
that  William  Pisher  might  think  proper  to 
take  possession,  would  not  necessarily 
create  a  tenancy  from  year  to  year,  and 
entitle  the  defendant  to  six  months'  notice; 
and  that  if  the  evidence  satisfied  the  jury 
that  a  demand  of  the  possession  had  been 
made  of  the  defendant  by  the  said  Fisher, 
and  the  defendant  had  refused  to  surrender 
such  possession,  it  was  not  necessary  to 
g^ive  the  defendant  six  months'  notice  be- 
fore the  institution  of  this    suit. 

The  court  further  instructed  the  jury, 
that  they  must  be  satisfied  from  the  evi- 
dence, before  they  could  render  a  verdict 
for  the  plaintiff,  that  at  the  time  of  the 
institution  of  this  suit  the  plaintiff  had 
the  right  of  possession  to  the  premises  in 
controversy     in    this    suit,    and    that    the 

contract  of  the  22d  of  February 
534     ♦1847,  between  the   plaintiflF  and   the 

defendant,  did  not  in  the  opinion  of 
the  court,  of  itself  furnish  such  evidence 
of  a  transfer  of  the  right  of  possession  from 
the  plaintiff  Middleton  to  Fisher,  as  to  dis- 
able the  plaintiff  from  maintaining  this 
action  in  his  own  name,  provided  he  has 
shown  himself  otherwise  entitled  to  main- 
tain it;  or  that  the  said  contract  so  trans- 
ferred to  or  vested  in  the  said  Fisher  such 
right  of  possession  as  would  have  enabled 
him  to  maintain  this  action  against  the 
defendant.  To  the  refusal  of  the  court  to 
give  the  instructions  asked  by  him,  and  to 
tiie  giving  the  instructions  given  by  the 
court,  the  defendant  excepted.  There  was 
then  a  verdict  and  judgment  for  the  plain - 
tiif ;  and  on  the  application  of  the  defend- 
ant, a  supersedeas  was  awarded  by  this 
court. 

Fisher,  for  the  appellant,  insisted: 

1.  That  this  was  not  a  case  which  could 
be  removed  from  the  County  to  the  Circuit 
court.  That  the  case  having  arisen  before 
the  1st  of  July  1850,  the  question  was  to  be 
determined  under  the  act  of  March  28th, 
1843,  Sess.  Acts  of  1842-43,  ch.  9,  I  4,  p. 
17.  That  from  the  time  when  the  constitu- 
tion of  1829  went  into  operation,  the  County 
and  Circuit  courts  had  concurrent  jurisdic- 
tion in  chancery  causes ;  and  in  1838  the  act 
was  passed  authorizing  the  removal  of  such 
causes  from  the  County  to  the  Circuit  courts ; 
but  that  this  act  only  applied  where  the 
Circuit  court  had  original  jurisdiction  of 
the  subject  matter  involved  in  the  cause. 
In  March  1843  the  act  was  passed  allowing 
the  removal  of  common  law  causes  ^*upon 
the  same  terms  and  in  the  same  manner  in 
all  respects  as  if  it  were  a  suit  in  equity;" 
and  therefore  this  act  must  be  construed 
to  apply  to  the  same  class  of  cases  as  the 
act  of  February  1838;  which  were  cases 
in  which  the  Circuit  court  might  have 
taken  original  jurisdiction.  This  construc- 
tion   was    confirmed   by  the    act    of    Feb- 


535  ruary  *7th,  1849,  Sess.  Acts  1848-49, 
ch.  75,  {  1,  p.  42,  in  relation  to  the 
removal  of  causes  where  the  amount  in  con- 
troversy was  under  fifty  dollars.  And  he 
insisted  that  this  being  indisputably  a 
cause  of  which  the  Circuit  court  could  not 
have  taken  original  jurisdiction,  it  was 
therefore  illegally^  removed  to  the  Circuit 
court,  and  was  therefore  coram  non  judice, 
and  all  the  proceedings  were  null  and  of  no 
effect. 

2.  That  although  a  case  of  unlawful  de- 
tainer has  priority  in  some  cases,  yet  that 
there  is  no  law  which  gives  it  this  priority 
where  the  special  court  fails  to  meet,  and 
the  cause  goes  regularly  on  the  docket  of  the 
County  court. 

3.  That  the  court  erred  in  permitting  the 
witness  to  refer  to  the  diagram  and  a  copy 
of  his  field  notes,  and  to  state  facts  from 
them,  of  which  he  could  not  speak  of  his 
own  recollection.  1  Grcenl.  Evi.  {  436;  1 
Stark.  Evi.  128;  Doe  ex  dem.  Church  v. 
Perkins,  3  T.  R.  749. 

4.  That  the  court  erred  in  swearing  the 
witness  Fisher  to  ascertain  his  want  of  in- 
terest, after  the  defendant  had  proved  his 
interest.  Vincent  v.  Huff's  lessee,  4  Serg. 
A  Rawle  298;  2  Stark.  Evi.  756;  Offutt  v. 
Twyman,  9  Dana's  R.  43. 

5.  That  the  court  erred  in  excluding  the 
evidence  to  prove  that  the  agreement  of 
the  27th  February  1847  had  been  misread  to 
the  defendant.  If  the  paper  had  been  the 
foundation  of  an  action  of  covenant,  the 
evidence  would  have  been  admissible:  And 
it  was  a  fortiori  admissible  when  the  paper 
was  offered  collaterally.  1  Chitty's  Plead. 
479;  Van  Valkenburgh  v.  Rouk,  12  John.  R. 
337;  Taylor  v.  Kinp,  6  Munf.  358.  This 
last  case  is  conclusive  of  the  question.  It 
decides  that  if  a  paper  is  misread  to  a  party, 
he  may  plead  non  est  factum. 

6.  That  the   court   erred   in    refusing   to 

give  the  instructions  asked  for  by  the 
536  defendant.  The  contract  *under 
which  the  plaintiff  claims  bears  date 
in  February  1847 ;  and  that  shows  he  •  had 
sold  the  land  to  Fisher.  The  proceeding 
was  commenced  in  June  of  that  year;  and 
the  contract  with  Fisher  for  the  rescission 
of  the  sale  bears  date  in  August.  Not  the 
plaintiff  but  Fisher  was  entitled  to  the 
possession  at  the  time  this  proceeding  was 
commenced.  Or  if  Fisher  was  not  the 
party  to  bring  this  action,  neither  can  the 
plaintiff  do  it.  Fisher  had  purchased 
from  him,  and  he  claimed  as  purchaser 
from  Taylor's  heirs  under  whom  Harrison 
had  been  in  possession  for  years.  If 
Fisher's  purchase  from  the  plaintiff  did  not 
authorize  him  to  sue,  neither  could  the 
plaintiff's  purchase  from  Taylor's  heirs,  it 
not  appearing  that  he  had  received  a  con- 
veyance, entitle  the  plaintiff   to   sue. 

But  further:  A  tenant  is  entitled  to  six 
months'  notice  to  quit.  It  is  true  this  law 
does  not  apply  to  a  tenancy  which  is  to 
determine  at  a  fixed  period,  nor  where  there 
is  an  express  agreement  to  dispense  with 
notice.  But  the  only  time  fixed,  and  the 
only  agreement,  is  when  Fisher  shall  think 
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proper  to  take  possession ;  which  is  neither 
certain  as  to  time,  nor  does  it  dispense  with 
notice:  Nor  indeed  is  there  satisfactory 
proof  of  any  demand  of  possession  by 
Pisher. 

7.  That  the  instructions  given  by  the 
court  were  improper  and  erroneous:  Im- 
proper, because  the  instructions  were  not 
asked  for  by  either  party ;  and  because  it 
referred  the  construction  of  the  written 
agreement  to  the  jury,  when  it  should  have 
been  construed  by  the  court :  And  it  was 
erroneous,  in  so  far  as  it  varied  from  the 
instruction  asked  for  by  the  defendant. 

Price,  for  the  appellee : 

The  first   point  made  by   the  appellant's 

counsel  must  depend  upon  the  construction 

of  the  act  of  March  28th,  1843.     That 

537  act  says,  '  *  Whenever  any  civil  *action 
in   a  court  of  law  shall  have  been,  or 

shall  hereafter  be,  pending  in  a  county  court 
for  the  space  of  one  year  without  a  final 
decision  thereof  having  been  made,  it  shall 
be  lawful,"  &c.  Is  this  a  civil  action?  If 
it  is,  and  who  doubts  it,  it  is  embraced 
within  the  terms  of  the  law.  It  is  equally 
embraced  within  the  spirit  and  object  of  the 
act.  The  object  is  to  obviate  the  delays  of 
the  county  court.  It  is  true  the  act  refers 
to  the  act  of  1838,  but  that  relates  to  the 
time  and  manner  of  removing  the  cause. 
The  object  of  the  statute  and  its  language 
apply  to  all  cases  in  which  the  Circuit  court 
has  either  original  or  appellate  jurisdiction. 

Upon  the  second  point  made  by  the  appel- 
lant's counsel,  the  court  allowed  the  witness 
to  refer  to  the  papers  to  refresh  his  memory, 
but  he  was  only  to  state  what  he  then  re- 
membered. And  this  seems  to  be  the  set- 
tled rule  on  the  subject.  1  Greenl.  £vi.  { 
436.  This  author  says,  it  is  not  necessary 
that  the  paper  referred  to  should  have  been 
written  by  the  witness,  or  should  be  an 
original  paper.  It  matters  little  how  the 
memory  is  refreshed ;  but  the  witness  is  to 
speak  from  his  then  recollection. 

As  to  the  competency  of  the  witness 
Fisher :  It  was  a  question  before  the  court ; 
and,  not  only  his  competency  was  shown  by 
the  evidence,  but  by  the  contract  for  the 
rescission  of  his  purchase. 

Upon  the  fifth  point  made  by  the  counsel 
for  the  appellant,  it  is  to  be  observed  that 
the  evidence  was  not  offered  to  prove  that 
the  agreement  was  not  correctly  read,  but 
that  it  was  not  correctly  understood.  The 
design  of  this  evidence  was  to  invalidate 
the  deed ;  and  if  it  was  not  sufficient  for 
that  purpose,  it  was  not  admissible. 

But  further:  The  evidence,  if  competent, 
was  not  admissible  without  the  affida- 

538  vit  of  the   defendant  that  *the  paper 
was  not  his  deed.     The   court   is  re- 
ferred to  3  Bac.  Abr.  title  Fraud,  letter  A, 
p.  294^95. 

Upon  the  instructions  given  or  refused, 
it  is  enough  to  say  that  the  objection  that 
the  court  should  have  construed  the  agree- 
ment is  not  well  taken,  as  the  court  does  in 
fact  construe  it  in  the  instruction  given. 
That  this  was  not  a  tenancy   from  year  to 


year,  so  that  the  law  in  relation  to  notice 
does  not  apply ;  and  there  was  in  fact  a 
positive  agreement  to  give  up  the  premisfs 
whenever  required  by  Fisher,  which  of 
course  dispensed  with  notice.  As  to  Fisher's 
right,  his  was  a  mere  executory  contract, 
giving  him  neither  title  or  right  of  posses- 
sion, which  still  remained  in  Middleton: 
and  it  was  for  him  to  enforce  if,  that  he 
might  execute  his  contract  with  Fislier. 

MONCURE»  J.  I  am  of  opinion  that  the 
Circuit  court  did  not  err  in  overruling^  the 
motion  of  the  defendant  to  strike  this  case 
from  the  docket.  I  think  the  case  wasprajy- 
erly  removed  from  the  County  court  to  the 
Circuit  court,  under  the  fourth  section  of 
the  act  of  March  28,  1843;  Sess.  Acts,  p. 
18 ;  which  declares  **  that  whenever  any  civil 
action  in  a  court  of  law  shall  have  been, 
or  shall  hereafter  be,  pending  in  a  conntr 
or  corporation  court  for  the  space  of  one 
year,  without  a  final  decision  thereof  bar* 
ing  been  made,  it  shall  be  lawful  for  any 
party  in  any  such  civil  action,  or  his  or  her 
legal  representatives,  to  obtain,  by  motion, 
without  notice,  an  order  of  such  court  for 
the  removal  of  such  cause  to  the  Circuit 
superior  court  of  law  and  chancery  of  the 
same  county  or  corporation,  upon  the 
same  terms,  and  in  the  same  manner  in  all 
respects,  as  if  it  were  a  suit  in  equity,  and 
the  same  proceedings  shall  be  had  in  ref- 
erence to  the  removal  and  trial  of  aoch 
oauses  as  are  directed  by  the  act  passed  the 
18th  (12th)  of  February   1838,  (Sess.    Acts, 

p.  61,)  entitled  **An  act   to  authorise 
539      the  removal  of  *causes  in  equity  from 

the  inferior  to  the  superior  courts." 
The  case    at  the  time  of  its  removal  was  a 
civil  action  in  a  court  of  law,  and  had  been 
pending  in  the  County  court  for  the  apace  of 
one  year,  without  a  final   decision    thereof 
having  been  made.    It  was,  therefore,  within 
the  literal  terms  of  the  statute.     Was  it  not 
within  its  spirit  and  meaning  also?     I  think 
it  was.     The  manifest  object  of  the  statnte 
was  to  avoid  the  great  evil  of  delay  in  the 
trial  of  causes  in  the  County  courts.     This 
evil  existed  in  regard  both  to  chancery  suits 
and    civil  actions ;  but  in  a  greater  degree, 
to  the  former.     The  act  of  1838  was  intended 
to   remedy   the   evil  in   re^vad  to  chancery 
causes,  and  the  act  of  1843  m  regard  to  civil 
actions.     The  action    of   unlawful  detainer 
is   peculiarly  and    especially    within    the 
scope  of  the   policy  of   the  legislature,  as 
indicated  by  these  acts.     It  is  a  remedy  for 
a  wrong  which  requires  immediate  redress. 
The   law   has,    therefore,    provided    that  it 
shall  be  prosecuted  in  a  most  summary  way, 
and  have  precedence  for  trial  over  all  other 
civil  causes.     It  was  probably  not'  contem* 
plated  by  the  legislature   that   such    a   pro- 
ceeding for  the   redress   of  such   a    wrong 
would  ever  **be  pending  in  a  County  ooart 
for   the   space  of  one  year,  without  a  final 
decision  thereof  having  been  made."     Bat 
if  it  would,  surely  the  legislature  in  tended 
that    it  might   be  removed    to   the    Circnit 
court,    in  the  same    manner  in  which  any 
other  civil   action,    under   similar    circum* 
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stances,  might  be  so  remoTed  tinder  the  act 
of  1843. 

The  ground  on  which  the  counsel  of  the 
plaintiff  in  error  contended  that  the  action 
of  unlawful  detainer  is  not  a  civil  action 
within  the  meaning  of  the  act  of  1843,  is 
that  that  act  applies  only  to  civil  actions 
of  which  the  Circuit  court  has  original 
jnriadiction ;  and  the  Circuit  court  has  not 
original  jurisdiction  of  an  action  of  unlaw- 
ful detainer.  It  is  true  that  the  Circuit 
court  has  not  original  jurisdiction  of 
540  an  action  of  *unlawf ul  detainer.  The 
only  reason  for  not  giving  such  juris- 
diction is,  that  the  nature  of  the  wrong  for 
which  the  remedy  lies,  requires  a  mor^ 
speedy  redress  than  could  well  be  afforded 
by  that  court,  sitting  as  it  does  but  twice 
in  a  year. 

Formerly  the  County  court,  though  "hold- 
ing a  session  every  month,   was  not  consid- 
ered by  the   legislature   as    affording   the 
means  of  a  sufficiently  speedy  redress  of  the 
wrong ;  and,  therefore,  a  tribunal  composed 
of  at  least  two   justices,    and   meeting  not 
less  than   ten  nor  more   than  twenty  days 
after  the  date  of  the  warrant,  was  provided 
for  the  trial   of  actions    of  unlawful  de- 
tainer.   They  are  now  triable  by  the  County 
coart;  but  at  any  term  whether  monthly  or 
quarterly :  and  are  still  tried  in  a  summary 
way,   and  have  precedence    over  all   other 
civil  causes  on  the  docket.     But  while   the 
Circuit  court  has  never  had  original,  it  has 
always  had  appellate  jurisdiction  in  actions 
of  unlawful  detainer ;  and  I  think   the  act 
of  1843  was  not  intended  to  be  confined  to 
civil  actions  of  which  the  Circuit  court  has 
original   jurisdiction,    but  was  intended  to 
embrace  all  civil  actions  of  which  that  court 
has  jurisdiction,  whether  original  or  appel- 
late.   I  can  see  no  good  reason  for  the   re- 
strictive meaning  contended   for,    contrary 
to  the  literal  terms  and  obvious  policy  of  the 
act.    It   was  contended   that  as  the  act  of 
1843  declares  that   the   same     proceedings 
shall  be  had  in  reference  to  the  removal  and 
trial  of  causes  under   that   act,    as  are  di* 
rected  by  the  act  of  1838  in  regard  to  causes 
in  equity ;  and  as  the   act  of  1838   declares 
that  the   Circuit  court  shall   have  the  same 
jurisdiction   of  a   cause  in  equity  removed 
under  that  act,  and  shall  proceed  therein  in 
all  respects  as  if  the  cause  had   been   orig- 
inally instituted  in  that  court;  therefore,  no 
civil   action  of  which  the  Circuit  court  has 
sot  original   jurisdiction   can   be   removed 
under  the  act  of  1843,  because  no  case 
541      in  equity  of  which  the  *Circuit  court 
has  not  original  jurisdiction   can    be 
removed    under  the  act  of  1838.     In  other 
woinds.  it  was  contended,  if  I  rightly  under- 
stood the  argument,  that  the  act  of  1843,  in 
consequence   of  its  reference  to  the   act   of 
1838,  is  to  be  read  as  if  the  words,  **and  the 
Circuit  superior  court  shall  have   the   same 
jurisdiction    thereof,     and     shall     proceed 
therein    in  all  respects  as  if  the  cause  had 
been    originally   instituted   in   the    Circuit 
superior  court,"  which  are  contained  in  the 
act  of  1838,  had  been  repeated  in  the  act  of 
1843.     And    that  as  an  action  of   unlawful 


detainer  could  not  be  originally  instituted 
in  the  Circuit  court,  therefore  that  court 
could  have  no  jurisdiction  thereof,  if  re- 
moved from  the  County  to  the  Circuit  court. 
This  argument,  though  plausible,  is,  I 
think,  unsound.  The  words  referred  to  were 
not  used  in  the  act  of  1838  for  the  purpose 
of  excluding  from  its  operation  any  causes 
in  equity  of  which  the  County  court  had 
jurisdiction  and  the  Circuit  court  not ;  for 
there  were  no  such  causes.  If  the  jurisdic- 
tion of  the  two  courts  in  such  causes  was 
not  entirely  concurrent,  certainly  the  Cir- 
cuit court  had  jurisdiction  of  every  cause 
in  equity  of  which  the  County  court  had. 
The  wonla  could  only  have  been  used  for 
the  purpose  of  giving  to  the  Circuit  court 
the  same  jurisdiction  of  a  cause  in  equity 
removed  to  it  as  of  a  cause  instituted 
therein.  Different  words  might  and  proba- 
bly would  have  been  used  if  there  had  been 
any  causes  in  equity  cognizable  in  the 
County,  and  not  in  the  Circuit,  court:  but 
as  there  were  not,  the  words  used  conveyed 
the  idea  intended  as  well  as  any  that  could 
have  been  selected.  The  act  of  1843  refers 
to  the  act  of  1838  merely  to  avoid  repetition ; 
and  the  legislature  could  not  have  intended, 
by  the  implied  adoption  of  ambiguous  words, 
to  exclude  from  the  operation  of  the  former, 
the  action  of  unlawful  detainer,  which,  as 
I  have  already  said,    is  embraced  both   by 

the  letter  and  the  spirit  of   the   act. 
542         *The   act  of   February    7th,     1849, 

Sess.  Acts,  p.  42,  though  passed  after 
the  removal  of  this  case,  was  referred  to  in 
the  argument  as  serving  to  show  that  prior 
to  that  act  a  civil  action,  in  which  the  Cir- 
cuit court  had  not  original  jurisdiction, 
could  not  have  been  removed  from  the 
County  to  the  Circuit  court  under  the  act  of 
1843.  The  act  of  1849  is  somewhat  of  the 
nature  of  a  declaratory  law.  At  all  events, 
while  it  adopts  a  rule  for  the  future,  it  does 
not  even  express  the  opinion  of  the  legisla- 
ture as  to  what  had  been  the  true  rule  be- 
fore. It  recites  that  different  constructions 
had  been  put  upon  the  30th  section  of  the 
act  of  April  16th,  1831,  Sup.  Rev.  Code,  p. 
146,  and  the  4th  section  of  the  act  of  March 
28th,  1843,  and  that  it  was  desirable  to  have 
uniformity  in  the  construction  of  the  said 
sections.  It  then  declares  that  the  Circuit 
courts  shall  have  power  to  award  a  writ  of 
error  and  supersedeas  to  any  judgment,  &c. , 
of  the  County  courts  in  which  the  latter 
have  original  jurisdiction ;  and  to  order  the 
removal  of  any  civil  action  pending  in  such 
courts  in  the  manner  provided  in  the  fourth 
section 'of  the  last  recited  act,  notwithstand- 
ing that  the  amount  in  controversy  in  such 
judgment  &c.  may  be  less  than  fifty  dollars. 
^Hien  the  act  of  1849  was  passed,  the  Cir- 
cuit court  had  no  original  jurisdiction  in 
pecuniary  actions,  in  which  the  amount  in 
controversy  was  less  than  fifty  dollars ;  and 
it  seems  to  have  been  supposed  by  some 
that  the  Circuit  court  had  no  appellate 
jurisdiction  in  such  cases.  Those  who  en- 
tertained that  supposition,  as  a  natural  con- 
sequence, also  supposed  that  as  the  Circuit 
court    had    neither   original    nor  appellate 
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jurisdiction  in  such  cases,  they  could  not 
therefore  be  removed  from  the  County  to 
the  Circuit  court  under  the  act  of  1843. 
And  hence  the  act  of  1849  was  passed  to 
remove  all  doubt  on  the  subject,  by  declar- 
ing that  the  Circuit  court  should  have  juris- 
diction of  such  cases,  whether  removed 
to   it   by    writ    of   error    Ac,    under 

543  *the  act  of  1831,  or  an  order  of  removal 
under  the  act  of  1843. 

The  act  of  1849  indicates  the  sense  of  the 
legislature  that  the  jurisdiction  of  the  Cir- 
cuit court  under  the  act  of  1843  should  be 
coextensive  with  its  appellate  jurisdiction. 
The  words  *  *notwithstanding^  that  the 
amount  in  controversy  in  such  judgment 
Ac.  may  be  less  than  fifty  dollars,"  were 
certainly  not  designed  to  exclude  the  juris- 
diction of  the  Circuit  court  in  an  action  of 
unlawful  detainer  removed  to  it  under  the 
act  of  1843.  It  would  be  strange  indeed, 
if  the  legislature  intended  by  the  act  of 
1849  to  confer  jurisdiction  on  the  Circuit 
court  under  the  act  of  1843,  in  cases  in 
which  it  had  not  original,  and  was  supposed 
by  some  not  before  to  have  had  appellate 
jurisdiction,  and  at  the  same  time  to  ex- 
clude its  jurisdiction  under  that  act  in  a 
case  in  which  it  always  had  appellate  juris- 
diction. 

I  am  further  of  opinion  that  the  Circuit 
court  did  not  err  in  overruling  the  motion 
of  the  defendant  to  change  the  place  of  the 
case  upon  the  docket ;  and  that  the  reason 
assigned  by  the  court,  to  wit,  **because 
this  case  occupied  the  place  on  the  docket 
which  it  has  occupied  ever  since  it  came 
into  this  court,  and  had  priority  over  all 
civil  causes  in  the  County  court,  and  was 
entitled  tu  the  same  priority  here  that  it 
had  in  that  court,*'  was  well  founded,  and 
a  good  reason  for  overruling  the  motion. 
If,  however,  there  had  been  any  error  in 
this  respect,  I  do  not  see  how  it  could  have 
prejudiced  the  parties,  or  been  any  ground 
for  reversing  the  judgment. 

In  regard  to  the  exceptions  of  the  defend- 
ant to  opinions  of  the  court  permitting  a 
witness  who  had  surveyed,  or  partially  sur- 
veyed, the  land  in  controversy  for  the 
plaintiff,  to  refresh  his  memory  by  refer- 
ring to  certain  papers  which  he  had  in  his 
hand :  The  law  on  this  subject  is  thus 

544  laid  down  in  Greenl.  on  *Bvidence,  2 
436 :    *  *  Though   a   witness  can  testify 

only  to  such  facts  as  are  within  his  own 
knowledge  and  recollection,  yet  he  is  per- 
mitted to  refresh  and  assist  his  memorj*, 
by  the  use  of  a  written  instrument,  memo- 
randum or  entry  in  a  book,  and  may  be  com- 
pelled to  do  so  if  the  writing  is  present  in 
court.  It  does  not  seem  to  be  necessary 
that  the  writing  should  have  been  made  by 
the  witness  himself,  nor  that  it  should  be 
an  original  writing,  provided,  after  in- 
specting it,  he  can  speak  to  the  facts  from 
his  own  recollection."  *'And  it  is  not  nec- 
essary that  the  writing  thus  used  to  refresh 
the  memory,  should  itself  be  admissible  in 
evidence."  Numerous  authorities  are  cited 
by  the  author,  which,  I  think,  full3*  sus- 
tain his  view  of  the  law ;    though   there    is 


certainly  some  conflict,  at  least  in  the  dicta 
of  some  of  the  judges. 

The  doctrine  established   by   the  author- 
ities seems  to  be  that   if  a   witness,    after 
looking  at  the  paper  to  recall  the  facts,  can 
speak  from  his  own    recollection   of  them, 
and  not  merely  because  they  are   stated  or 
referred  to  in  the  paper,  his   evidence  will 
be  admissible,  notwithstanding  the  manner 
in  which  his  recollection  was  revived,  and 
no  matter  when  or  by  whom  the  paper  waa 
made,  nor  whether  it  be  original,    a   copy, 
or  an  extract,  nor  whether  referred  to  by 
the    witness    in    court     or     elsewhere.     4 
Philips'  Kvi. ;  Cowen  A  Hill's  Kotes,  part 
2,  p.  734.     This  kind  of  testimony  is  liable 
to   abuse ;  the  chief  objection    to  it  beio^ 
that   the  paper  referred  to  operates  on  the 
mind  of  the  witness  like   a   leading  ques- 
tion :  but  it  is  rendered  necessary   by  the 
frailty   of   the    human    memory;   and   the 
abuse  to  which  it  is  liable  must  be  guarded 
against    by  the  vigilance  of  the  court.    If 
after  looking  at  the  paper  the  witness  can- 
not speak  from   his  recollection  merely,  his 
testimony,    so  far  as  he  cannot  speak  from 
his  recollection,   is  inadmissible;  and  the 
paper     itself,      if     admissible      evidence, 
either  alone,    or  so   far    asp   it    may 
545      *be  supported  by   the  recollection  of 
the     witness     or     other     testimony, 
must  be  produced.     In  Jacob  v.  Lrindsay,  1 
Bast's    R.   460,   the  witness  was  permitted 
to   refer  to  a  paper  which   itself   was  not 
admissible  evidence.     In   Henry  v.    I^ec,  2 
Chitty's  R.  124,  18  Eng.  C.  h.  R.  273,  a  wit- 
ness was  allowed  to  refresh  his  memory  from 
a  document  though  not  written  by  himself. 
*^It  is  sufficient,"  said  Ix>rd  BUenborongh. 
C.  J. ,  in  that  case,  *  ^If  a  man  can  positively 
swear   that  he   recollected  the  fact,  though 
he   had   totally  forgotten  the  circumstance 
before    he   came   into  court;    and  if   upon 
looking  at  any  document,  he  can   ao  far  re- 
fresh his  memory  as  to  recollect  a  circum- 
stance, it  is   sufficient;    and   it   makes  no 
difference  that  the  memorandum  was  writ- 
ten by  himself,  for  it  is  not  the   memoran- 
dum that  is  the  evidence,  but  the  reoollectioii 
of  the  witness. ' ' 

I  see  nothing  in  Starkie  on  Evidence,  nor 
in  the  case  of  Doe   ex  dem.  Church   v.  Per- 
kins, 3  T.  R.  749,   so  much  relied  on  by  the 
counsel  for  the  plaintiff  in   error,  which  is 
in  conflict  with  the  doctrine  as  laid  down  by 
Greenleaf.     On    the  contrary,    the    case  of 
Doe  V.  Perkins  is  one  of  the  cases  cited  by 
that  author,  and  tends  to  support  the  doc- 
trine.    The  point  decided  therein,  as  stated 
in    the  marginal  abstract,  was  that    a  wit- 
ness may  refresh  his  memory  by  any  bock 
or  paper,  if  he  can  afterwards  swear  to  the 
fact    from  his  own  recollection.     But  if  he 
cannot  swear  to  the  fact  from  recollection, 
any  further  than  as  finding  it  entered  in  a 
book    or  paper,    the   original  book  or  paper 
must    be    produced.     Mr.    Justice  Boiler  in 
Doe  ex  dem.  Church  v.  Perkins,  referred  to 
a  case  of  Tanner  v.  Taylor,  in  which,  beinf 
an  action  for  goods  sold,  'Hhe  witness  who 
proved  the  delivery,  took  it  from  an  aoconnt 
which  he  had  in  his  hand,  being  a  copy,  as 
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he  said,  of  the  day  book,  which  he  had  left 
at  home:  and  it  being  objected  that  the 
original  ought  to  have  been  produced,  Mr. 
Baron  h^^^^  said  that  if  he  would 
546  awear  "positively  to  the  delivery  from 
recollection,  and  the  paper  was  only 
to  refresh  his  memory,  he  might  make  use 
of  it.  But  if  he  could  not,  from  recollec- 
tion, swear  to  the  delivery,  any  further 
than  as  finding  them  entered  in  his  book, 
then  the  original  should  have  been  produced ; 
and  the  witness  saying  he  could  not  swear 
from  recollection,  the  plaintiff  was  non- 
suited." 

This  doctrine  is  of  easy  application  to  the 
case  under  consideration.  The  witness  was 
permitted  to  refer  to  two  papers  to  refresh 
his  memory.  The  first  was  an  original 
paper;  being  a  diagram  made  by  the  plain- 
tiff of  the  tract  of  land  claimed  by  him, 
which  paper  had  an  endorsement  thereon 
in  the  handwriting  of  the  plaintiff,  stating 
that  it  was  the  tract  on  which  the  defend- 
ant lived.  The  witness  stated  that  some 
years  before,  he  surveyed  two  or  three  lines 
of  the  survey  on  which  the  defendant  lived, 
and  when  he  run  the  lines  he  had  no  au- 
thentic document  to  run  them  by,  and  only 
had  the  paper  with  the  diagram  and  endorse- 
ment aforesaid.  To  this  diagram  the  wit- 
ness referred  for  courses  and  distances,  and 
admitted  that  he  did  not  remember  how  far 
he  had  run  or  what  courses  he  had  run, 
without  reference  to  said  paper ;  and  did  not 
recollect  either  course  or  distance  independ- 
ent of  said  paper.  To  the  witness  refresh- 
ing his  memory  from  said  paper,  the 
defendant  objected ;  but  the  court  overruled 
the  objection,  directing  the  witness  not  to 
state  anything  set  out  in  the  paper,  but 
only  to  state  what  acts  he  did  in  running 
the  lines  aforesaid,  and  what  he  found  on 
the  ground.  I  think  there  is  no  error  in 
this  ruling  and  direction  of  the  court. 

The  witness  had  run  certain  lines,  at  the 
request  of  the  plaintiff,  and  according  to  a 
paper  containing  a  diagram,  which  the 
plaintiff  placed  in  his  hands.  The  fact  that 
such  lines  were  run,  was  a  link  in  the  chain 
of  the  plaintiff's  evidence.  Whether 
Vi  they  were  lines  *of  the  patent  under 
which  he  claimed,  depended  upon  a 
comparison  with  the  patent  which  was  be- 
fore the  jury,  and  the  evidence  of  the  sur- 
veyor as  to  the  appearances  upon  the  ground, 
Ac.  There  was  no  objection  to  the  fact  as 
irrelevant  evidence,  but  only  to  the  use 
made  of  the  paper,  on  the  ground  that  not 
having  been  written  by  the  witness,  and  he 
not  recollecting  what  course  or  distance  he 
had  run  independently  of  the  said  paper,  it 
could  not  be  referred  to  by  him  to  refresh 
his  memory.  It  was  an  original  paper ;  was 
in  court ;  was  identified  by  the  witness ;  and, 
in  connection  with  his  testimony,  was  the 
very  best  evidence  of  the  lines  he  had  been 
requested  by  the  plaintiff  to  run.  The  wit- 
ness might  have  recollected  the  courses  and 
distances  of  these  lines;  and  if  so,  might 
have  given  evidence  of  them,  without  ref- 
erence to  the  paper.  But  it  could  hardly  be 
expected,    after  the  lapse  of  several  years. 
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that  he  could  remember  them  without  such 
reference,  or  even  with  it.  All  that  he 
could  reasonably  be  expected  to  be  able  to 
say,  was,  that,  at  the  plaintiff's  request,  he 
ran  certain  courses  and  distances  set  forth 
in  the  paper  which  he  had  in  court,  and 
held  in  his  hand.  This  he  did  say,  and  it 
was  admissible  evidence  to  prove  the  fact 
accordingly.  In  this  and  the  like  cases,  the 
paper  itself,  being  a  part  of  the  evidence, 
must  be  produced. 

The  other  paper,  to  which  the  witness 
was  permitted  to  refer,  was  an  extract  or 
copy  from  his  field  notes  of  the  silrvey  be- 
fore mentioned,  which  notes  were  at  his 
home.  He  said  that  the  copy  was  accurately 
made  by  him,  but  did  not  pretend  to  say 
that  he  recollected  the  courses  or  distances 
deposed  to  from  said  copy,  independentlv 
thereof.  The  defendant  objected  to  the  evi- 
dence, because  the  original  field  notes  were 
not  produced.  The  court  overruled  the  ob- 
jection, and  permitted  the  witness  to  refer 
to  the  copy  to  refresh  his  recollection  of  the 
running  done  by  him.     If  the  witness, 

548  *after  referring  to  the  copy,  had  said 
that  he  had  no  recollection  of  the  facts 

therein  contained,  and  could  only  say  they 
were  true,  because  they  were  therein  con- 
tained, I  think,  according  to  the  authorities 
before  cited,  it  would  have  been  necessary 
to  have  produced  the  original.  There  may 
be  some  ambiguity  on  this  subject  in  the 
bill  of  exceptions,  which  might  produce 
some  difficulty,  if  the  question  were  mate- 
rial; but  in  this  case  it  is  not.  Understand- 
ing the  court  as  permitting  the  witness  to 
refer  to  the  paper  merely  to  refresh  his 
recollection  of  the  running  done  by  him,  or 
of  the  facts  therein  set  forth,  I  think  there 
was  no  error  in  so  doing. 

In  regard  to  the  objection  that  the  court 
permitted  the  witness  f^isher  to  be  sworn 
on  the  voir  dire  after  his  interest  had  been 
shown  by  evidence  aliunde :  It  is  sufficient 
to  say  that  the  error  of  the  court,  if  any, 
was  cured  by  the  fact,  that  before  the  wit- 
ness was  sworn  in  chief  a  deed  was  pro- 
duced and  proved,  which  terminated  his  in- 
terest. 

In  regard  to  the  instructions:  I  think  the 
court  did  not  err  in  refusing  to  give  those 
which  were  asked  for  by  the  parties,  or  in 
giving  those  which  were  given  by  the  court. 
The  agreement  of  the  parties,  which  was 
by  deed  exhibited  and  proved  to  the  jury,  if 
it  did  not  terminate  the  defendant's  right  to 
hold  the  land  in  controversy  on  the  10th  of 
April  1847,  at  least  made  him  a  tenant  at 
will  or  at  sufferance  after  that  day ;  and 
such  a  tenant  is  not  entitled  to  six  months' 
notice,  to  which  a  tenant  from  year  to  year 
is  entitled.  The  most  that  he  can  require 
is  reasonable  notice,  and  he  is  entitled  to 
no  notice  if  he  claims  to  hold  adversely,  or 
attorns  to  some  other  person,  or  does  some 
other  act  disclaiming  to  hold  as  tenant.  1 
Lom.  Dig.  165.  In  this  case  there  was  evi- 
dence that  the  defendant  refused  to  sur- 
render possession  of  the  land  to  Fisher 
according  to  the  agreement.     I  think 

549  that    the   plaintiff,    *being    invested 
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with  the  legal  title,  had  a  right  to 
maintain  the  action  at  the  time  it  was  in- 
stituted, notwithstanding  his  executory 
contract  with  Fisher. 

In  regard  to  the  only  remaining  question : 
I  think  the  court  erred  in  excluding  the 
evidence  of  the  witness  Alexander  Harrison, 
offered  by  the  defendant.  In  a  suit  brought 
upon  a  deed,  the  plaintiff  is  not  required  to 
prove  it  without  a  plea  of  non  est  factum, 
verified  by  oath.  But  when,  as  in  this 
case,  a  deed  is  introduced  collaterally  as 
evidence,. it  must  be  proved  by  the  party 
introducing  it,  according  to  the  rules  of 
law ;  and  the  other  party,  without  any  de- 
nial of  the  deed  on  oath,  may  assail  it  by 
any  evidence  which  shows,  or  tends  to 
show,  that  it  is  not  his  deed;  indeed,  by 
any  evidence  which  would  be  admissible  on 
the  plea  of  non  est  factum.  He  may,  there- 
fore, introduce  evidence  tending  to  show 
that  there  was  fraud  in  the  execution  of  the 
instrument,  as  that  it  was  misread  to  him, 
or  his  signature  obtained  to  a  different  in- 
strument from  the  one  he  intended  to  sign. 
Taylor  v.  King,  6  Munf.  358;  Dorr  v. 
Munsel,  13  John.  R.  430;  Van  Valkenburgh 
V.  Rouk,  12  Id.  337. 

In  the  last  case,  the  court  said,  **If  a  deed 
be  misread  or  misexpounded  to  an  unlettered 
man,  this  may  be  shown  on  non  est  factum, 
because  he  has  never  assented  to  the  con- 
tract. So,  if  a  man  be  imposed  upon,  and 
signs  one  paper  while  he  believes  he  is 
signing  another,  he  cannot  be  said  to  have 
assented,  and  may  show  this  on  non  est 
factum.*'  It  does  not  certainly  appear 
whether  the  defendant  in  this  case  was  un- 
lettered or  not.  His  signature  to  the  deed 
purports  to  have  been  made  by  himself,  and 
the  presumption  therefore  is,  that  he  was 
not.  But  the  admissibility  of  evidence 
tending  to  prove  fraud  in  the  execution  of 
an  instrument  does  not  depend  upon  the 
fact  that  the  party  whose  deed  it  purports  to 
be,  was  unlettered;  though  the  weight  of 
the      evidence      is      materially      increased 

thereby. 
550  *In  this  case,  the  defendant  offered 
to  prove  by  one  of  the  subscribing 
witnesses  to  the  bond,  that  he  and  the  de- 
fendant both  understood  the  agreement 
(which  is  in  the  handwriting  of  the  plain- 
tiff) as  referring  the  title  to  the  land  to  the 
arbitrators  named  in  said  paper;  that  said 
witness  was  present  when  it  was  read  to 
the  defendant,  and  neither  the  witness  nor 
the  defendant  understood  or  believed  that 
said  paper  made  the  defendant  the  tenant 
of  the  plaintiff;  nor  did  they  know  that  any 
such  thing  was  in  said  paper;  and  further, 
that  both  the  witness  and  the  defendant 
understood  said  paper  as  read  to  them,  as 
simply  referring  to  the  arbitrators  the  right 
to  said  land,  and  not  that  the  defendant  had 
by  that  paper  given  up  his  right  to  the  land, 
and  referred  to  arbitrators  his  right  to  pay 
for  improvements,  to  be  set  off  against  the 
annual  rents  of  said  land.  If  the  paper  was 
correctly  read  to  the  defendant  at  the  time 
of  its  execution,  his  misunderstanding  of 
it  could  not  affect    its    validity  as    a  deed: 


And  so  far  as  the  evidence  offered  tends  to 
show  a  mere  misunderstanding  of  the  pa- 
per, it  is  wholly  immaterial  and  irrelevant 
to  the  issue.  But  if  it  tends,  in  any  de- 
gree, however  slightly,  to  show  that  the 
paper  was  materially  misread  to  the  defend- 
ant at  the  time  of  its  execution,  and  that 
he  was  thus  induced  to  execute  it,  the  evi- 
dence is  admissible.  I  think  it  has  such 
tendency,  and  ought  to  iiave  gone  to  the 
jury,  to  be  weighed  by  them  with  the  other 
evidence  in  the  case.  It  may  be  of  little 
weight  in  itself  to  prove  fraud  in  the  execu- 
tion of  the  paper,  and  of  less  or  none  when 
taken  in  connection  with  the  other  evi- 
dence. But  of  that  the  jury  are  the  exclusive 
judges.  The  witness  was  selected  by  the 
parties  to  attest  the  instrument;  and  it 
was  his  duty  to  notice  the  circumstances 
attending  its  execution.  He  did  not  saj 
that  the  paper  was  misread,  nor  how  it  was 
read  to  the  defendant  at  the  time  of  its  ex- 
ecution.     He   may   not   have    remembered 

particulars,  oi*  been  able  to  state 
551      *more  than  his  understanding  of  the 

substance  of  the  paper  as  read  to  the 
defendant.  That  understanding  was  ma- 
terially different  from  the  plain  meaning  of 
the  paper  itself ;  and  it  is  difficult  to  con- 
ceive that  he  could  have  so  understood  it, 
if  he  is  a  man  of  ordinary  intelligence,  an^ 
heard  the  paper  correctly  read.  But  these 
are  matters  for  the  consideration  of  the 
jury,  and  are  adverted  to  here  only  to  show 
that  at  least  the  evidence  is  relevant  and 
admissible ;  which  is  the  only  question  the 
court  has  to  decide  in  regard  to  it. 

I  am  of  opinion  that  the  judgment  should 
be  reversed,  the  verdict  set  aside,  and  the 
cause  remanded  for  a  new  trial  to  be  had 
therein. 

LKK  and  SAMUELS,  Js.,  concurred  in 
the  opinion  of  Moncure,  J. 

DANIEL,  J.,  dissented. 

Judgment  reversed. 


552      *  Johnston  v.  Zane's  Trustees  &  als. 

July  Term,  1854,  Liewlaburff. 
(Absent  Dakixl,  J.) 

I.  Deedtf— Subsaqnent  Creditors— Frftod.*— To  avoid  a 

deed  at  the  suit  of  a  subseqaent  creditor,  actual 
fraud  must  be  shown. 
a.  Same— Sccttflnir  Creditors— Settlement  en  Oraator's 
Pamily— When  Valid.— A  deed  which  proTidesIn  the 
first  place  amply  for  all  the  then  ezfstinr  debts  of 
the  Grrantor ;  and  then  settles  the  balance  of  the 
property  on  the  mran tor's  family,  in  the  atiseitce 
of  actual  fraud,  is  a  v^alid  deed. 

*Deed»— Subsequent  Creditors— Evidence  of  Pmnd.— 

AlthouiTh  fraud  in  fact  must  be  shown  to  impeacli 
a  conveyance  as  to  subsequent  creditors,  it  is 
not  required  that  the  express  fraudulent  Intent 
appear  by  direct  and  positive  proof:  clrcumstao- 
tial  evidence  is  not  only  sufflcienL  but  in  most 
cases  is  the  only  proof  that  can  be  adduced.  Fra«4 
is  to  be  legally  inferred  from  the  facts  and  cir- 
cumstances of  the  case,  when  those  facts  and  dr- 
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3.  SiBe-5eCtleBeBt  on  Oraator  and  Wife-UabUHy 
for  5iitooqiieat  DeMA.t— A  settlement  wbicta  rives 
totbe  cantor  a  bare  maintenance  with  bis  wife, 
for  his  life,  and  provides  that  tbe  property  shall 
not  he  subject  to  his  debts  thereafter  contracted, 
does  not  vest  htm  with  snch  an  interest  in  the  prop- 
erty as  can  be  subjected  to  satisfy  snch  after 
contracted  debts. 

4.  S««e— Valid  ProvlsloiM.— What  provisions  in  a 
deed  will  not  avoid  it. 

5.  SaoM— Voiuntary— Rlffhts  of  Sobsaqiieat  Credltor5.t 

— QtJiBRB  :  If  a  sQbseqnent  creditor  can  file  a  bill 
to  set  aside  a  deed  on  the  ground  that  it  is  volun- 
tary and  therefore  void  as  to  prior  creditors ;  no 
prior  creditor  complaininir  of  it. 

6.  iHeadioff  and  Practice— BUI  a^ralnst  Trustee  and 
Cestai  Que  Trust— Effect  of  Answer  by  Trustee.— 

Upon  a  bill  against  a  trustee  and  cestui  que  tru$t  in 
a  deed,  the  trustee  answers  and  puts  the  allegra- 
tions  of  the  bill  In  issue,  but  the  bill  is  taken  for 
confessed  as  to  the  ctttui  tiue  trust.  The  answer  of 
tbe  trustee  protects  the  cestui  que  trust,  and  the 
plaintiff  must  prove  his  case  as  to  both. 

camstances  are  of  such  a  character  as  to  lead  a 
fair-minded  man  to  the  conclusion  that  the  convey- 
ance was  made  with  intent  to  hinder,  delay  or  de- 
fraud ezistlnff  or  future  creditors,  and  to  prevent 
tbem  from  subjectinsr  the  property  to  the  payment 
of  their  debts.  Lockhard  v.  Beckley,  10  W.  Va.  107, 
citing,  amouff  others,  the  principal  case;  Chamber- 
layne  v.  Temple,  2  Rand.  884;  Hutchison  v.  Kelly,  i 
Bob.  1i8:  Hunters  v.  Waite,  3  Gratt.  90.  See  also, 
the  principal  case  cited  in  this  proposition  in 
Johnson  v.  Waimer.  76  Va.  fiOl,  citiuff  also,  Pratt  v. 
Cox.  22  Gratt  330:  Scott  v.  Rowland.  82  Va.  407,  4  S. 
£.  Rep.  OOa  For  further  information  on  this  sub- 
ject see  monographic  note  on  "Fraudulent  Convey- 
ances" appended  to  Cochran  v.  Paris,  11  Gratt  848. 
^Blended  Trust— 5abjectlon  to  Payment  of  Debts.- In 
anotr  to  Thom  v.  Thom,  3  Va.  Law  Res:  729, 783,  Mr. 
M.  P.  Burks  says,  ''Nearly  all  of  the  Virginia  cases 
which  have  refused  to  subject  equitable  life  estates 
to  the  payment  of  the  debts  of  the  life  tenant  have 
been  cases  of  blended  trust— where  the  life  tenant 
had  no  separate,  distinct  interest  or  estate  which 
be  could  alien,  or  subject  to  the  payment  of  his 
debts.  Such  were  Markham  v.  Guerrant,  4  Leiffh 
379;  NIckell  V.  Handly.  10  Gratt  830;  Johnston  v. 
Zone,  11  QratL  562,  and  Brown  v.  Lambert  83  Gratt. 
SS,  204-&"  At  the  close  of  this  note,  the  writer 
dtes  the  principal  case  as  an  interesting  and  in- 
structive case  of  blended  trust  On  the  subject  of 
blended  trust  ^ee  foot-note  to  Nickell  v.  Handly,  10 
Gratt  8Sa 

See  principal  case  cited  in  French  v.  Waterman, 
79  Va.  686;  Zane  v.  Fink,  18  W.  Va.  756;  Armstrong 
V.  Pitts,  18  Gratt  248. 

^Prandnlent  Conveyances— Rights  of  Subsequent 
Creditors.— If  the  conveyance  is  in  fact  fraudulent 
as  to  ezistinff  creditors  although  no  existing 
creditor  attempts  to  impeach  it,  it  may  never- 
theless be  done  by  the  subsequent  creditor, 
on  the  ground  that  it  makes  no  difference  asrainst 
whom  the  fraud  was  directed  if  fraud  was  in 
the  mind  of  the  party  at  the  time  the  conveyance 
was  made,  and  the  actual  fraudulent  intent 
was  directed  against  any  creditor,  prior  or  sub- 
sequent, it  is  impeachable  at  the  suit  of  the 
subsequent  creditor.  Liockhard  v.  Beckley,  10  W. 
Va.  103,  citing  the  principal  case;  Hutchison  v. 
Kelly.    1    Rob.  128;    Bank    v.  Patton,  1  Rob.    500; 


7.  Note— Debt— Contemporaneous  Orlirln.S— A  note 
does  not  import  a  debt  existinsr  previous  to  the 
period  of  its  execution  :  but  its  effect  is  to  rive  the 
debt  and  the  note  a  contemporaneous  oriirin. 

In  March  1843  James  C.  Johnstoo  filed  his 
bill  in  the  Circuit  court  of  Ohio  county 
against  Jacob  S.  and  William  W.  Shriver, 
trustees  of  Platoff  Zane  and  Eliza  Jane  his- 
wife  and  their  children,  and  others,  in 
which  he  alleg-ed  that  PlatoflF  Zane  of 
Wheeling  in  his  life  time  being  indebted  to 
A.  J.  Prentiss  in  the  sum  of  one  thousand 
two  hundred  and  seventy-five  dollars,  on  the 
9th  of  March  1837  at  Wheeling,  executed  to 
him  his  note  payable  on  demand  for 
553  that  sum.  That  at  *the  urgent  re- 
»  quest  of  said  Zaue,  who  was  the 
brother  of  plaintiff's  wife,  the  plaintiff 
bought  the  note ;  and  that  in  October  1841  he 
recovered  a  judgment  thereon  against  Pla- 
toff  Zane. 

He  alleged  further,  that  two  days  before 
the  said  note  was  made,  Zane  executed  two 
deeds  of  trust  to  Charles  D.  Knox  and  Sam- 
uel Sprigg,  copies  of  which  he  exhibited 
with  his  bill,  by  one  of  which  he  conveyed 
a  part  of  his  property,  with  the  professed 
purpose  of  securing  the  payment  of  his 
debts ;  and  by  the  other,  he  conveyed  all 
the  residue  of  his  property  in  trust  for  him- 
self and  his  wife.  These  conveyances  the 
plaintiff  charged  were  made  to  delay,  hinder 
and  obstruct  his  creditors  in  the  collection 
of  their  just  debts.  He  insisted  that  his 
judgment  was  a  lien  on  the  lands  conveyed 
in  said  deeds.  That  Platoff  Zane  retained 
an  interest  in  said  lands,  which  ought  to 
be  subjected  to  the  payment  of  the  plain- 
tiff's debt.  He  stated  the  death  of  Sprigg 
and  the  substitution  of  the  Shrivers  as 
trustees  in  the  place  of  Knox;  and  that 
there  was  a  large  amount  of  the  trust  prop- 
erty in  the  hands  of  the  trustees,  much 
more  than  sufficient  to  pay  his  debt ;  and 
he  prays  that  they  may  be  subjected  for  that 
purpose ;  and  for  general  relief. 

The  children  of  Platoff  Zane,  all  of  whom 
were  infants,  answered  by  a  guardian  ad 
litem ;  and  the  bill  was  taken  for  confessed 
as  to  Mrs.  Zane.  The  acting  trustee  Wil- 
liam W.  Shriver  answered.  He  said  that 
he  could  not  admit  or  deny  the  existence 
of  the  note  spoken  of  in  the  bill,  as  a  valid 
debt  of  Platoff  Zane,  he  having  no  personal 
knowledge  of  its  existence,  nor  of  the  con- 
sideration for  which  it  was  given.  Nor 
could  he  admit  or  deny  that  the  plaintiff 
bought  the  note  at  the  urgent  request  of 
Platoff  Zane,  he  having  no  knowledge  on 
the  subject ;  and  he  called  for  full  proof  of 
the  same. 

The     defendant     admits     the    judgment 

Hunters  v.  Waite,  3  Gratt.  26;  Pratt  v.  Cox,  22 
Qratt.  8S0.  This  proposition  is  also  sustained  by 
Johnson  v.  Wairner,  76  Va.  501;  McCue  v.  McCue. 
41  W.  Va.  156.  23  S.  E.  Rep.  690.  For  further  Infor- 
mation on  this  subject,  see  monographic  note  on 
"Fraudulent  Conveyances"  appended  to  Cochran 
V.  Paris,  11  Gratt.  848. 

SNote—Debt— Contemporsneoos  Orlirin.— See  mono- 
graphic note  on  "Bills,  Notes,  and  Checks.*' 
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554  and  the  execution  *of  the   deeds,  and 
the  substitution  of  himself  and  Jacob 

8.  Shriver  as  trustees ;  but  he  denies  that 
they  were  intended  to  delay,  hinder  or  de- 
fraud his  creditors ;  on  the  contrary,  they 
were  intended  in  good  faith  to  provide  for 
and  secure  the  payment  of  all  his  just  debts 
as  then  existing;  and  to  provide  for  and 
secure  a  comfortable  support  for  himself 
and  wife  and  children  out  of  the  residue  of 
his  estate  after  the  payment  of  all  his  just 
debts  then  existing,  and  to  protect  such  as 
remained  of  his  estate  from  his  own  im- 
provident and  reckless  waste.  That  Noah 
2^ane,  the  father  of  Platoff  Zane,  died  in 
1833,  leaving  to  said  PlatofP,  then  a  minor, 
a  large  estate.  That  Platoif  Zane  attained 
to  the  age  of  twenty-one  years  in  February 
1836,  when  he  took  possession  of  his  estate, 
and  between  that  time  and  the  making  of 
said  deeds,  a  period  little  over  a  year,  he 
contracted  debts  and  liabilities  to  the 
amount  of  between  fifty  and  seventy  thou- 
sand dollars.  His  friends  seeing  ^this  reck- 
less waste  of  his  estate,  and  foreseeing  that 
unless  it  was  secured  beyond  his  control,  in 
a  very  little  time  the  whole  would  be  squan- 
dered, and  himself  and  his  family  reduced 
to  want  or  dependence,  procured  him  to  ex- 
ecute the  said  two  deeds  of  trust,  for  the 
purpose,  first,  of  paying  all  his  and  his 
wife's  debts  then  existing;  and  second,  to 
provide  for  himself  and  his  wife  and  fam- 
ily. He  insisted  that  the  deeds  were  valid 
against  all  subsequent  creditors  of  Platoff 
Zane ;  and  that  no  such  creditor  could  claim 
from  said  trust  subject  any  interest  beyond 
what  was  reserved  to  said  Platoff  Zane  out 
of  the  rents  and  profits,  after  the  support 
of  himself  and  wife  and  children :  and  he 
alleged  that  more  than  the  whole  rents  and 
profits  were  so  expended  during  the  life  of 
Platoff  Zane,  and  upon  his  wife  and  chil- 
dren since  his  death. 

The  deeds   which   were   assailed   by   the 

plaintiff,    are     dated     the      6th      day      of 

March  1837;  they  were  acknowledged 

555  *by  Platoff  Zane  and  his  wife  before 
two   justices    on    the    next   day;  and 

were  admitted  to  record,  one  on  the  7th  and 
the  other  to  secure  creditors  on  the  11th  of 
the  same  month.  The  deed  to  secure  cred- 
itors does  not  set  out  any  specific  debt  due 
from  the  grantors,  but  recites  that  whereas 
the  said  Platoff  Zane  is  largely  indebted  to 
sundry  persons,  and  is  desirous  to  provide 
a  fund  for  the  payment  thereof;  and  then 
proceeds  to  convey  a  large  amount  of  prop- 
erty, principally  real  estate;  the  personal 
property  was  his  interest  in  the  store  and 
store  concern  kept  in  Wheeling  by  Zane  St 
Pentoney,  which  had  been  bequeathed  to 
him  by  his  father  Noah  Zane.  The  trus- 
tees were  authorized  to  proceed  to  sell  the 
real  estate  and  reduce  to  money  the  interest 
of  Platoff  Zane  in  the  said  store;  and  in 
selling  the  real  estate,  they  were  authorized 
to  sell  for  cash  or  on  a  credit,  and  divide 
the  lots  or  sell  each  as  a  whole,  as  they 
might  think  would  best  promote  the  interest 
of  the  fund.  The  trustees  were  to  have 
immediate  possession  of  the  property,   and 


to  take  the  rents  and  profits  until  a  sale, 
and  these  rents  and  profits  were  to  be  ap- 
plied to  the  payment  of  debts  and  other 
objects  and  purposes  contemplated  by  the 
deed.  In  collecting  debts,  the  trustees  were 
authorized  to  compound  or  compromise 
doubtful  or  disputed  claims,  if  they  thought 
it  judicious.  And  it  was  further  provided 
that  the  trustees  should  pay  no  debt  before 
a  judgment,  to  which  Platoff  Zane  objected; 
nor  should  they  be  bound  to  pay  a  debt  until 
after  judgment  which  they  might  think 
Platoff  Zane  was  not  legally  bound  to  pay; 
but  if  he  should  request  a  debt  to  be  paid, 
and  the  trustees  paid  it,  the  payment 
thereof  was  not  afterwards  to  be  questioned. 
The  trustees  were  to  be  allowed  a  fair  and 
liberal  compensation  for  their  services,  and 
to  be  authorized  to  employ,  at  the  cost  of 
the  trust  fund,  agents,  servants  and  clerks; 
they  being  responsible  for  the  acts  of 

556  the   *8ame;    but    in   such    case,     the 
compensation  was  to  be  no  more  than 

what  was  reasonable,  considering  the  em- 
ployment of  such   agents,    &c.     And   after 
all  the  debts  then  due  of  Platoff  Zane  and 
his   wife,  and  all  charges   and   expenses  of 
the    trust  were   paid,    the  moneys   arising 
from  the  sale  of  the  real  property  aforeaaiit 
and  from  the  said  store  concern,  were  to  be 
applied,    first,  in   purchasing  a  residue  for 
Platoff  Zane  and  his  wife ;  and  the  balance 
was   to  be  invested   in    bank  stock  or  other 
good  securities ;  and  the  residence  was  to  be 
occupied  by  Zane  and  wife   for   their   lives 
and  the   life  of  the  survivor,    and   the  in- 
terest and  profits  arising  from   the   stocks 
and  other  securities  were  to  be  received  by 
the  trustees,    and   applied  to  the  support  of 
Zane  and  his  wife  during   their  lives   and 
the  life   of  the  survivor  of  them.     And  it 
was    further  provided   that  if  Platoff  Zane 
should    have  children   or     descendants,  in 
life  at  the  death  of  the  survivor  of  him  and 
his  wife,    that   said   residence,    stocks  and 
securities    should  then  go  to  them,   the  de> 
scendants  taking  per  stirpes;  and    if  there 
were  no  such  children  or  descendants,   then 
to  his  right  heirs.     But  a  power  of  appoint- 
ment among   his   children  was  reserved    to 
Platoff  Zane. 

The  other  deed  conveyed  to  the  same 
trustees  other  real  estate,  a  part  of  which 
was  the  property  of  Mrs.  Zane.  The  tms- 
tees  were  to  manage  the  property,  rent  it 
out  and  receive  the  rents.  The  sai^  rents 
and  profits  were  not  to  be  assigned  or  trans- 
ferred by  either  Zane  or  his  wife,  and  were 
not  to  be  liable  for  any  debt  which  either 
of  them  might  contract.  The  trusts  were 
in  favor  of  Platoff  Zane  and  wife,  and  the 
survivor  of  them,  for  their  lives,  except  of 
so  much  of  the  property  as  belonged  to 
Mrs.  Zane,  of  which  the  trusts  were  for  her 
separate  use;  and  then  for  the  children 
and  descendants  of  Platoff  Zane ;  and  on 
failure  of  children,  to  hisrig-ht  heirs; 

557  with  a  power  of  appointment  *in  his 
among  his  children,  substantially  the 

same  in  all  ^hese  respects  as  were  the  tmats 
of  the  other  deed. 
It  is  stated  in  the  answer  of  the    trustee 
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Shriver  that  Platoff  Zane  died  in  May  1846, 
leaving-  his  wife  surviving  him,  and  leaving 
six  infant  children.  There  was  no  parol 
testimony;  and  the  cause  came  on  to  be 
heard  upon  the  pleadings  and  the  documen- 
tary evidence,  consisting  of  copies  of  the 
plaintiff's  note  and  judgment  and  the  two 
deeds  of  trust ;  when  the  court  below  dis- 
missed the  bill  with  costs.  From  this 
decree  the  plaintiff  obtained  an  appeal  to 
this  court. 

Bibb  and  Baxter,  for  the  appellants. 
Fry,  for  the  appellees. 

LEK,  J.  Three  grounds  have  been  as- 
signed by  the  appellant's  counsel,  upon 
some  one  of  which  it  is  insisted  he  is  en- 
titled to  the  relief  sought  by  his  bill. 
These  are : 

First,  that  the  deeds  of  the  7th  of  March 
1837  are  fraudulent  and  void  as  to  the  cred- 
itors of  Platoff  Zane,  and  that  the  appellant 
is  entitled  to  impeach  them  as  such,  whether 
he  is  to  be  regarded  as  a  prior  or  subse- 
quent creditor,  in  reference  to  the  time  of 
their  execution. 

Secondly,  that  in  point  of  fact  his  debt 
was  a  pre-existing  debt,  and  is,  therefore, 
in  terms  provided  for  by  the  deeds. 

Thirdly,  that  under  the  provisions  of  said 
deeds  Platoff  Zane  took  such  an  interest  in 
the  subject  thereby  conveyed  as  would  be 
liable  to  subsequent  creditors,  and  that  the 
appellant  is  entitled  as  such  to  subject  the 
same  to  satisfaction  of  his  debt. 

As  to  the  first  ground :  Nothing-  is  better 
settled  than  that  a  voluntary  conveyance, 
which  interferes  with  or  breaks  in  upon 
the  rights  of  existing-  creditors, 
558  *will  not  be  permitted  to  take  effect 
to  the  prejudice  of  their  just  demands : 
and  this  according  to  many  of  the  cases, 
without  regard  to  the  amount  of  the  debts, 
or  the  extent  of  the  property  settled,  or  the 
circumstances  of  the  party.  Fitzer  v.  Fit- 
zer,  2  Atk.  R.  511 ;  Taylor  v.  Jones,  2  Atk. 
R.  600;  Chamley  v.  Lord  Dunsany,  2  Sch. 
&  t/ef.  690,  714;  Reade  v.  Livingston,  3 
John.  Ch.  R.  481 ;  Thomson  v.  Daugherty,  12 
Scrg.  &  Rawle  448 ;  Howe  v.  Ward,  4  Greenl. 
R.  196 ;  Hopkirk  v.  Randolph,  2  Brock.  R. 
132;  Backhouse  v.  Jett,  1  Brock.  R.  500, 
511 ;  Ridgway  v.  Underwood,  4  Wash.  C. 
C.  R.  67 ;  Jackson  v.  Seward,  5  Cow.  R.  67 ; 
O'Daniel  v.  Crawford,  4  Dev.  Law    R.  197. 

On  the  other  hand,  numerous  cases  are  to 
be  found,  which  in  effect  maintain  the  doc- 
trine, that  a  conveyance,  although  volun- 
tary, may  be  g'ood,  under  circumstances, 
even  as  against  existing  creditors ;  and  that 
a  party's  being  indebted  at  the  time  is  but 
an  argtiment  of  fraud,  the  question  still 
being-  in  every  case,  whether  the  convey- 
ance is  a  bona  fide  transaction,  or  a  mere 
device  to  delude  and  defeat  creditors.  Cad- 
ogan  v.  Kennett,  Cowp.  R.  432;  Doe  v. 
Routledgpe,  Ibid.  705;  Richardson  v.  Small- 
wood,  1  Jac.  R.  552,  4  Cond.  Kng.  Ch.  R. 
202;  Gale  v.  Williamson,  8  Mees.  &  Welsh. 
405;  Verplank  v.  Sterry,  12  John.  R.  536; 
Wicks  V.  Clarke,  8  Paige's  R.  161 ;  Seward 


V.  Jackson,  8  Cow.  R.  406;    Hinde's   lessee 
V.  Longworth,  11  Wheat.  R.  199. 

The  subject  is  one  involving  the  enquiry 
into  the  relations  which  the  two  great 
classes  of  creditors,  prior  and  subsequent, 
occupy  in  relation  to  a  voluntary  settlement. 
And  the  question  is  whether  they  occupy  a 
common  ground,  so  that  a  conveyance  which 
would  be  adjudged  fraudulent  as  to  the 
former,  would  also  be  held  to  be  fraudulent 
as  to  the  latter;  or  will  a  discrimination 
be  made,  the  effect  of  which  will  be  to  with- 
draw from  enquiry  in  the  case  of  a  prior 
creditor  the  various  circumstances  at- 
559'  tending  the  execution  of  *the  convey- 
ance, such  as  the  nature  of  the 
consideration,  the  value  of  the  property 
settled  compared  with  that,  if  any,  retained, 
the  extent  of  their  indebtedness,  &c.,  Ac. ; 
all  of  which  are  in  the  case  of  a  subsequent 
creditor,  most  proper  to  be  considered ;  and 
upon  which,  in  order  to  succeed,  he  must 
be  able  to  fix  the  imputation  of  fraud  in  the 
absence  of  direct  and  positive  proof  of  the 
intent.  Chancellor  Kent  clearly  recognizes 
a  distinction  between  the  two  classes.  In 
the  case  of  the  prior  creditor,  he  considers 
that  any  enquiry  into  the  amount  of  debts 
existing  at  the  time  would  be  embarrassing" 
if  not  dangerous;  and  he  regards  it  as 
wholly  unnecessary,  considering  the  debtor 
as  absolutely  disabled  from  making  any  vol- 
untary settlement  to  the  prejudice  of  any 
existing  debts ;  and  such,  he  says,  is  the 
clear  and  uniform  doctrine  of  the  cases. 
Reade  v,  Lovingston,  3  John.  Ch.  R.  481, 
500.  Judge  Story,  on  the  other  hand,  evi- 
dently considers  him  as  carrying  the 
doctrine  too  far.  He  thinks  that  mere  in- 
debtedness would  not  per  se,  avoid  a  volun- 
tary conveyance  even  as  to  subsisting 
creditors,  unless  the  other  circumstances 
are  such  as  justly  to  create  a  presumption 
of  fraud.  1  Story's  Kq.  Jur.  |  360  to  365, 
inclusive.  The  opinion  of  Chancellor  Kent 
is  supported  by  that  of  Mr.  Atherley,  in  his 
work  on  Marriage  Settlements,  at  p.  212; 
and  numerous  authorities  are  cited,  which 
he  regards  as  fully  sustaining  it.  In  sup- 
port of  his  views.  Judge  Story  refers  to 
many  cases  which  he  regards  as  necessarily 
tending  to  maintain  them ;  which  will  be 
found  in  the  notes  to  the  sections  above 
cited. 

The  question  has  been  the  subject  of  a 
most  animated  and  elaborate  discussion  be- 
tween two  of  the  former  judges  of  this 
court  in  the  cases  of  Hutchison  v.  Kelly,  1 
Rob.  R.  123;  Bank  of  Alexandria  v.  Pat- 
ton,  Ibid.  499;  and  Hunters  v.  Waite.  3 
Gratt.  26.  Judge  Baldwin  strenuously  com- 
bats the  opinion  of  Chancellor  Kent. 
560  *He  maintains  that  prior  and  subse- 
quent creditors  stand  upon  common 
ground ;  and  that  although  indebtedness  at 
the  time  of  a  voluntary  settlement  may 
create  a  legal  presumption  against  its 
validity,  yet  such  presumption  is  only 
prima  facie,  and  not  conclusive,  depending- 
upon  the  particular  circumstances  of  the 
case.  Judge  Stanard  takes  the  opposite 
grounds;  he  maintains   the  correctness   of 
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Chancellor  Kent's  opinion,  and  argues  that 
prior  and  subsequent  creditors  stand  upon 
different  grounds;  that  their  rights  have 
different  degrees  of  merit,  and  that  a  vol- 
untary settlement  might  well  be  held  in- 
valid and  ineffectual  as  against  the  claims 
of  existing  creditors,  which  would  be  en- 
tirely impregnable  to  any  assault  made  by 
a  subsequent  creditor.  The  subject  is  most 
fully  explored  in  the  opinions  of  these 
eminent  jurists,  and  the  whole  store  of 
argument  and  authority  that  might  be 
brought  to  bear  upon  it  well  nigh  ex- 
hausted. But  while  I  have  formed  for  my- 
self an  opinion  on  the  point,  I  yet  deem  it 
one  not  material  to  be  decided  in  this  cause. 

1  understand  both  these  judges  as  agreeing 
that  in  the  case  of  a  subsequent  creditor, 
a  settlement  cannot  be  impeached  on  the 
mere  ground  of  its  being  voluntary,  if 
there  be  no  actual  fraudulent  view  or  in- 
tent at  the  time  it  is  made.  To  let  in  such 
a  creditor,  it  must  be  shown  that  there  was 
mala  fides  or  fraud  in  fact  in  the  transac- 
tion. And  if  this  be  shown,  whether  the 
actual  fraudulent  intent  relate  to  existing 
creditors  or  (as  it  may)  be  directed  exclu- 
sively against  subsequent  creditors,  the 
effect  is  the  same,  and  the  subsequent  cred- 
itor may  upon  the  strength  of  it  success- 
fully impeach  the  conveyance.  Such  is,  I 
think,  the  clear  result  of  all  the  authorities. 
Stileman  v.  Ashdown,  2  Atk.  R.  477; 
Walker  v.  Burrows,  1  Atk.  R.  93;  Russell 
V.  Hammond,  1  Atk.  R.  12;  White  v.  San- 
Bom,  3  Atk.  R.  410 ;  Kidney  v.  Coussmaker, 
12  Ves.    R.     136 ;  HoUoway    v.    Millard,    1 

Madd.  R.  414;  Shaw  v.  Standish,  2 
561  Vern.  R.  326;  ^Richardson  v.  Small- 
wood,  1  Jacob's  R.  552,  4  Cond.  Kng. 
Ch.  R.  262;  Sexton  v.  Wheaton,  2  Wheat. 
R.  229,  246;  Hinde's  lessee  v.  Lrongworth, 
11  Wheat.  K.  199;  Reade  v.  Livingston, 
ubi  supra;  Hutchison  v.  Kelly,  ubi  supra; 
Hunters  v.  Waite,  ubi  supra;  Bennett  v. 
Bedford  Bank,  11  Mass.  R.  421;  Salmon  v. 
Bennett,  1  Conn.  R.  525. 

But  though  fraud  in  fact  must  thus  be 
shown,  it  is  not  required  that  the  actual 
or  express  intent  be  shown  by  direct  proof. 
This  would  be  unattainable  in  many  cases, 
and  if  it  cannot  be  given,  it  may  be  sup- 
plied by  just  legal  implication  from  the 
evidence  where  the  circumstances  are  such, 
or  such  marks  or  badges  of  fraud  are  pres- 
ent, that  the  vicious  intent  may  and  must 
be    inferred.     LK>rd  Townsend  v.    Winham, 

2  Ves.  sen.  1;  per  Baldwin,  J.,  in  Hutchison 
V.  Kelly,  1  Rob.  R.  123,  134;  and  per  Stan- 
ard.  J.,  in  Hunters  v.  Waite,  3  Gratt.  26,  72. 

Where  the  grantor  is  not  indebted  at  the 
time  of  making  a  voluntary  conveyance, 
no  fraudulent  intent  can  of  course  be  shown 
as  against  existing  creditors;  and  yet  it 
might  be  thoroughly  vicious  because 
prompted  by  a  fraudulent  purpose  aimed  at 
such  as  might  become  creditors  thereafter. 
If  the  grantor,  however,  be  indebted  at  the 
time,  but  due  provision  be  made  for  all 
existing  debts,  it  is  clear  that  all  just  im- 
putation of  fraud  in  respect  of  them  is  out 
of    the  question.     In  Stephen    v.    Olive,    2 


Bro.  C.  C.  90,  a  settlement  had  been  made 
in  favor  of  a  wife  and  child,  by  a  party 
who  was  indebted  at  the  time  in  about  the 
sum  of  five  hundred  pounds,  but  the  debt 
was  amply  secured  by  a  mortgage  on  all 
the  estate  embraced  by  the  settlement.  The 
master  of  the  rolls  maintained  the  validity 
of  the  settlement;  thus  in  effect  placing  a 
settlement  made  by  a  party  indebted  at  the 
time,  but  whose  indebtedness  was  duly  pro- 
vided for,  upon  the  same    footing  as 

562  one  made  by  a  party  not  indebted  *at 
all.     In  George    v.  Milbanke,    9  Ves. 

R.  189,  194,  LK>rd  Chancellor  Kldon  deariy 
recognizes  this  as  the  modem  doctrine.  He 
says  that  a  provision  in  a  voluntary  settle- 
ment for  payment  of  existing  debts,  would 
make  such  a  settlement  good  against  all 
future  creditors.  In  Reade  v.  Livingston, 
3  John.  Ch.  R.  481,  501,  Chancellor  Kent 
says,  the  presumption  of  fraud  as  to  subse- 
quent creditors  arising  from  the  circum- 
stance that  the  party  was  indebted  at  the 
time  of  the  settlement,  is  repelled  by  the 
fact  of  those  debts  being  secured  by  a  mort- 
gage or  by  a  provision  iii  the  settlement 
And  in  the  case  of  Hester  v.  Wilkinson,  6 
Humph.  R.  218,  this  doctrine  was  carried 
still  further.  That  was  a  case  of  a  volun- 
tary settlement  on  a  wife  and  children,  by 
a  party  indebted  at  the  time,  and  the  deed 
contained  no  provision  for  the  payment  of 
the  debts,  nor  was  there  any  mortgage  or 
other  security  given  by  which  they- were 
provided;  but  the  trustee  admitted  that  it 
was  the  understanding  and  agreement  of 
the  parties  that  he  should  pay  ^1  existing 
debts  by  the  sale  of  so  much  of  the  property 
as  might  be  necessary  for  that  purpose. 
The  court  held  this  to  be  sufficient,  and  de- 
clared that  a  voluntary  settlement  on  a  wife 
and  children,  if  fair  at  the  time,  will  be 
good  against  subsequent  creditors  of  the 
party  making  it. 

I  think,  therefore,  that  the  case  of  a  vol- 
untary settlement  upon  a  wife  and  children, 
although  by  a  party  indebted  at  the  time, 
will,  according  to  most  approved  author- 
ities, stand  on  the  same  footing  with  such 
a  settlement  by  a  party  not  indebted,  pro- 
vided due  and  ample  provision  be  made  for 
the  payment  of  such  subsisting  debt ;  and 
that  in  either  case,  to  assail  such  a  settle- 
ment successfull3^,  an  actual  fraudulent 
intent  must  be  manifested,  or  must  be  col- 
lected from  the  circumstances  of  the  case. 
Now  it  would  seem  at  most  a  solecism  to 
say  of  a  conveyance,  a  primary  object  of 
which  is  to  secure  all  existing  debts, 

563  and  for  *which  full  provision  is  made, 
that  it  is  fraudulent  as  to  the  creditors 

existing  at  the  time.  I  agree,  however,  that 
a  conveyance  might  purport  to  secure  all 
existing  debts,  and  yet  by  reason  of  terms 
and  stipulations  which  it  contained*  in- 
tended or  serving  to  hinder,  embarraaa  or 
delay  the  creditors  in  the  receipt  of  their 
respective  debts,  it  might  be  held  to  be 
fraudulent  and  void  as  to  them.  But  there 
is  nothing  of  that  kind  in  this  case.  The 
deeds  contain  no  terms  or  stipulations 
which  are  unusual  or  unreasonable.     Their 
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provisions  are  such  as  might  well  be  called 
for  by  the  character  of  the  subjects  con- 
veyed, the  nature  and  amount  of  the  heavy 
debts  which  it  secured,  and  the  circum- 
stances under  which  they  were  contracted, 
the  situation  of  the  grantor  and  the  condi- 
tion of  his  family  at  the  time  they  were 
executed.  There  is  no  such  arbitrary  power 
reserved  to  Platoff  Zane  to  direct  the  man- 
agement of  the  trust  subject  as  is  supposed 
by  the  counsel.  He  was  not  authorized  to 
require  any  debt  to  be  paid  before  judg- 
ment, nor  were  the  trustees  forbidden  to 
pay  any  other  debts  than  such  as  he  might 
direct  to  be  paid,  t>efore  judgments  were 
rendered  upon  them.  This  is  an  entire  mis- 
apprehension of  the  true  meaning  of  the 
provision  alluded  to,  but  it  is  not  difficult 
to  understand  it.  The  debts  to  be  provided 
for  were  numerous  and  heavy,  amounting 
as  it  would  seem,  to  a  sum  between  fifty 
and  seventy  thousand  dollars,  and  all  con- 
tracted by  an  indiscreet,  inexperienced  and 
extravagant  young  man,  within  a  period  of 
a  little  over  one  year  after  he  attained  his 
majority.  Many  or  some  of  these  debts 
might  be  such  as  from  an  utter  want  of 
consideration,  or  because  contracted  under 
the  influence  of  fraud  or  imposition,  or  for 
some  other  cause,  he  might  not  feel  him- 
self bound  or  willing  to  pay.  Hence  it  was 
provided  that  if  he  objected  to  the  payment 

of  any  debt  claimed,  the  trustees 
•564      against  his  will  should  not  pay  it*till 

a  judgment  was  recovered  VLpon  it. 
And  though  he  might  direct  a  debt  to  be 
paid,  yet  if  the  trustees  thought  it  was  one 
which  he  was  not  legally  bound  to  pay,  they 
were  not  bound  to  pay  until  a  judgment 
should  be  recovered  upon  it ;  though  if  he 
requested  a  debt  to  be  paid,  and  the  trustee 
did  pay  it,  the  payment  was  not  to  be 
afterwards  called  in  question ;  meaning  of 
course  by  Zane  or  those  claiming  under  the 
settlement,  the  fund  being  confessedly  more 
than  adequate  to  the  payment  of  all  the 
debts.  To  these  provisions  no  just  excep- 
tion can  be  taken :  they  were  obviously  in- 
tend»l  to  protect  the  trust  subject  against 
unfounded  pretensions,  and  at  the  same 
time  to  give  a  reasonable  assurance  to  the 
trustees  of  exemption  from  personal  liability 
for  the  acts  done  by  them  in  discharge  of 
the  trust. 

As  to  the  matters  relied  on  as  badges  of 
fraud,  they  are  either  inapplicable  or  with- 
out significance.  That  the  grantor  was 
l^irgely  indebted  and  the  conveyance  one  of 
his  whole  estate,  and  that  the  creditors 
were  hindered  from  their  ordinary  remedies 
by  judgment  and  execution,  would  only  be 
of  force  where  no  provision  or  an  inadequate 
one  is  made  for  the  payment  of  the  debts. 
Here  it  is  full  and  ample,  and  no  creditor 
provided  for  is  complaining.  That  the 
deeds  were  voluntary  and  by  one  -largely 
indebted,  is  a  point  I  have  already  fully 
considered.  That  neither  of  the  trustees 
was  a  creditor,  that  the  consideration  named 
was  the  inadequate  and  indeed  nominal  one 
of  five  dollars,  and  that  the  creditors  are 
not  named  and  were  not  consulted  nor  con- 


senting to  the  terms  of  the  deeds  at  the 
time  of  their  execution,  are  matters  which 
under  the  circumstances  of  this  case,  cannot 
be  entitled  to  the  slightest  weight.  Nor  is 
the  absence  of  any  antenuptial  agreement 
for  a  settlement,  a  circumstance  that  will 
affect  the  validity  of  the  settlement  made, 
if  it  be  otherwise  free  from  objection. 

565  This    is   ^sufficiently   apparent  from 
the  cases  already  cited  for  other  pur- 
poses;   to  which    numerous    others   to  the 
same   effect  might  be  added. 

In  what  has  been  just  said  it  has  been 
assumed  that  a  subsequent  creditor  may 
come  with  a  fishing  bill  charging  indebted- 
ness to  others  at  the  time  of  the  settle- 
ment; and  upon  proving  the  same,  obtain 
relief  directly  against  the  subject.  Yet 
this  would  seem  for  a  long  period  not  to 
have  been  a  settled  point.  Chancellor  Kent 
expresses  the  opinion  that  he  will  be  enter- 
tained, and  that  his  rights  will  not  depend 
on  the  mere  pleasure  of  the  prior  creditors 
whether  they  will  or  will  not  impeach  the 
prior  settlement.  Reade  v.  Livingston,  3 
John.  Ch.  R.  481.  And  such  Judge  Bald- 
win seems  to  think  is  the  fair  conclusion 
from  the  current  of  decisions.  Hutchison 
V.  Kelly,  1  Rob.  R.  123.  Sir  William 
Grant  was  of  a  different  opinion  in  Kidney 
V.  Coussmaker,  12  Ves.  R.  136;  and  the 
opinion  of  Lord  Roaslyn,  referred  to  by 
him,  in  the  case  of  Montague  v.  Lord  Sand- 
wich, is  adopted  as  the  precedent  which  he 
professes  to  follow.  In  Lush  v.  Wilkinson, 
5  Ves.  R.  384,  a  bill  of  this  kind  was  dis- 
missed ;  the  master  of  the  rolls  (Lord  Al- 
vanley)  saying,  *4t  is  very  extraordinary 
for  a  subsequent  creditor  to  come  with  a 
fishing  bill  in  order  to  prove  antecedent 
debts."  He  however  gave  the  party  liberty 
to  file  another  bill.  Of  this  case.  Sir  Wil- 
liam Grant  remarked  in  Kidney  v.  Couss- 
maker, 12  Ves.  R.  136,  155,  that  the  only 
surprise  he  felt  at  Lord  Alvanley's  decree 
was,  that  his  lordship  did  not  dismiss  the 
bill  absolutely  without  giving  leave  to  file 
another.  And  indeed  in  a  recent  case  de- 
cided in  1843,  the  vice  chancellor  remarked 
that  a  deed  (of  voluntary  settlement)  can 
only  be  set  aside  as  fraudulent  against 
creditors  at  the  instance  of  a  person  who 
was  a  creditor  at  the  time ;  though  when 
it  shall  have  been  set  aside,  subsequent 
creditors  may  be  let  in.  Bde  v.  Knowles, 
2  Younge  &  Collyer  177,  21  Eng.  Ch.  R. 
177. 

566  *In  Virginia,  according  to  the 
opinions  of  Judges  Stanard  and  Bald- 
win, it  would  seem  that  subsequent  cred- 
itors will  be  let  in  upon  a  fund  fraudulently 
alienated  wherever  the  conveyance  has  been 
or  might  be  successfully  assailed  upon  the 
ground  of  actual  fraud  by  prior  creditors. 
Hutchison  v.  Kelly,  1  Rob.  R.  123;  Bank 
of  Alexandria  v.  Patton,  Ibid.  499. 

There  is  certainly  no  proof  in  this  case 
of  any  actual  or  express  fraudulent  intent 
on  the  part  of  Platoff  Zane  in  executing 
these  deeds.  Nor  is  such  intent  to  be  fairly 
deduced  from  the  circumstances  of  the 
transaction.     The  provision  for  all  existing 
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creditors,  ample  and  complete  as  it  is,  puts 
an  end  to  all  question  so  far  as  they  are 
involved.  The  consideration  of  the  settle- 
ment upon  his  wife  and  children,  arising 
out  of  the  natural  duty  to  provide  for  their 
support,  is  one  of  the  most  meritorious 
character,  entitled  to  the  respect  and  sup- 
port of  the  court  of  chancery,  rather  than  to 
its  frown  and  reprehension ;  and  especially 
so,  when  we  see  the  utterly  improvident 
and  wasteful  habits  of  the  grantor,  and 
that  their  ruinous  consequences  to  himself 
and  his  family  were  already  beginning  to 
cast  their  shadow  before.  Under  the  cir- 
cumstances, there  was  nothing  unreasonable 
in  the  settlement.  On  the  contrary,  it 
was  perhaps  the  most  judicious  and  prudent 
measure  which  he  consummated  during  his 
brief  but  eventful  career,  after  he  attained 
his  majority.  Possession  of  the  property 
was  not  reserved  to  nor  retained  by  him. 
He  did  not  continue  to  exercise  acts  of 
ownership  over  it,  nor  was  he  entitled  to 
receive  the  rents  or  otherwise  enjoy  the 
proceeds.  In  short,  not  one  of  the  usual 
marks  or  badges  of  fraud  appears  to  be 
present.  The  only  circumstance  which  can 
with  any  plausibility  be  relied  on  as 
evincive  of  a  fraudulent  intent,  is  the  fact 
that  the  debt  to  the  assignor  of  the 
appellant  was  contracted  so  shortly  after 
the  execution  of  the  deeds.  It  is  true,  this 
may  be  looked  to  as  evidence  of  the 
567  intent  *of  the  party  at  the  time. 
Walker  v.  Burrows,  1  Atk.  R.  93.  It 
is,  however,  but  a  circumstance  to  be  con- 
sidered in  connection  with  all  the  others 
surrounding  the  transaction  ;  nor  do  I  un- 
derstand Lord  Hardwicke  as  intending  any- 
thing more  by  the  remarks  made  by  him  in 
the  case  just  cited.  So  viewed,  I  regard  it 
as  insufficient  to  bring  home  the  evil  intent 
which  will  stamp  the  transaction  with  the 
character  of  meditated  fraud.  No  attempt 
to  deceive  is  manifested ;  no  suggestion  of 
falsehood  or  suppression  of  truth.  The 
deeds  were  duly  admitted  to  record  upon  the 
same  day  on  which  they  were  executed. 
Such  notice  as  the  public  records  can  furnish 
was  thus  given  to  the  world.  The  note  was 
executed  in  Wheeling,  where  PlatofF  Zane 
with  his  family  and  the  trustees  all  resided, 
and  where  the  deeds  were  recorded.  The 
appellant  was  the  brother  in  law  of  PlatofF 
Zane,  and  it  must  be  presumed  was  full3' 
aware  of  all  that  had  taken  place.  The  bill 
does  not  aver  ignorance  of  the  existence  of 
the  deeds  on  the  part  of  Prentiss  wheil  he 
took  the  note,  nor  on  the  part  of  the  appel- 
lant when  he  bought  it  of  him.  Consider- 
ing the  wild,  extravagant  and  improvident 
habits  of  Platoff  Zane,  as  evinced  by  the 
history  of  the  preceding  thirteen  months, 
his  giving  a  note  for  one  thousand  two 
hundred  and  seventy-ftve  dollars  two  days 
after  the  execution  of  the  deeds,  or  upon 
any  day,  could  excite  neither  surprise  nor 
suspicion.  It  might  have  been  for  a  good 
or  a  bad  consideration,  and  upon  a  transac- 
tion wholly  originating  after  the  execution 
of  the  deeds. 
In  every  view,  I  think  the  attempt  of  the 


appellant  to  assail  these  deeds  on  the  gioiiiMl 
of  fraudulent  intent  either  as  it  respects 
existing  creditors,  or  those  who  mij^ht 
thereafter  become  such,  must  t>e  held  to  be 
ineffectual. 

We  come  now  to   the  second  ground 

568  assumed,  that  *the  note   of   Zane  to 
Prentiss  was  for  a  pre-existing  debt; 

and  that  it  may,  therefore,  be   regarded  as 
provided   for  by  the    terms    of    the    deeds. 
But  the  bill  contains  no  such  allegation.    It 
does  not  set  out  the  consideration  or  the 
origin  of  the   note.     It  simply   avers  that 
Zane,   being   indebted   to  Prentiss   in  the 
sum    of    one   thousand    two     hundred  and 
seventy-five   dollars,    on   the  9th  of  March 
1837   executed   his  note   for  the  payment  of 
the  same.     This  is  but  the  usual  and  formal 
mode  of  stating  the  execution  of  a  note  in 
pleading.     It   is   not   understood  to  import 
the   existence  of  the   debt   at    a  previous 
period,    but  only  at   the  time  of,  and  just 
before,  the  execution  of  the  note.     Its  effect 
is  to   give  the  note  and  the  debt    which  it 
evidences  a  contemporaneous  origin.    Bnt 
if   a  prior  existence   of  the  debt  had  been 
formally   alleged,    the  answer  of    Shriver 
the    trustee,    sufficiently  puts  it  in  issue  to 
require  the  appellant  to  support  it  by  proof. 
He  says  that  he  can  neither  admit  nor  deny 
the  existence  of  the   note,    having   no  per- 
sonal knowledge  of  it  or  of   the   considera- 
tion for  which   it  was   given,    but  calls  for 
full    proof  touching   the   same.     No   proof 
whatever   is  furnished  as  to  the   origin   or 
the  consideration  of  the  note.     If  it  were  for 
a  pre-existing  debt,  that  fact  and  the  com- 
mencement   of   the  debt  might  have   been 
shown  in  evidence ;  and   in  the    absence  of 
any    such  proof,  I   think   it  clear  that   the 
origin    of  the   debt  must  be  referred  to  the 
date  of  the  note. 

It  is  said  though  that  Mrs.  Zane  has  not 
answered,  and  the  allegations  of  the  bill 
are  as  to  her  to  be  taken  for  confessed,  and 
that  therefore  the  pre-existence  of  the  debt 
being  admitted,  the  appellant  is  entitled  to 
relief  to  the  extent  of  any  interest  she  may 
have  in  the  subject.  I  have,  however. 
already  shown  that  thefe  is  no  such  alle- 
gation in  the  bill :  and  if  there  had  t>een« 
the  answer  of  Shriver  the  trustee,  would 
serve  to  put  it  in  issue  for  her  bene6t, 

569  and  that  of  all  ^others  claiming  nnder 
the  deeds.     For  this  purpose,  he  may 

properly  be  regarded  as  representing  the 
cestuis  que  trust,  and  his  answer  will 
enure  alike  to  the  benefit  of  all. 

The  last  ground  upon  which  the  preten- 
sions of  the  appellant  have  been  rested  is, 
that  under  the  provisions  of  the  deeds  Pla- 
toff Zane  took  such  an  interest  and  property 
in  the  subject  conveyed  as  may  and  should 
be  subjected  to  satisfaction  of  such  debts  as 
he  might  afterwards  contract.  The  extent 
of  the  interest  secured  to  Platoff  Zane  was 
the  right  to  occupy,  jointly  and  in  common 
with  his  wife  and  family,  the  residence  and 
homestead  to  be  purchased  by  the  trustees 
for  their  benefit  out  of  the  trust  funds,  after 
satisfaction  of  the  debts,  and  to  a  support 
and  maintenance    during    his   life,  with  a 
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power  of  appointment  to  such  of   his    chil- 
dren or  descendants,  and  in  such  proportions 
as  he  might  name ;  the  fund  to  go,    in   de- 
fault of  such  appointment,  to  his   children 
or  descendants,  and  failing   them,    to  his 
right  heirs.     His    interest    is    for    a  bare 
maintenance,  and  continues  during  his  life 
only.    Beyond   his  own   support,    he    can 
claim  nothing  from  the  fund.     If  the  profits 
were  more  than  adequate  to  the  necessary 
wants  of  the  whole   family,  including  him- 
self, and  a  surplus  accrued  for  investment, 
he  would  be  entitled  to   no   benefit  from  it 
whatever.     Upon    his  death   every   vestige 
of  interest,  which  he  could  be  said  to   have 
in  the  subject,  would  absolutely   cease   and 
determine,    and    there   would    be    nothing 
which  could  be  made  the  subject  of  pursuit 
by  a  creditor.     The  bill  here  was  not   filed 
until  after  the  death  of  Platoff  Zane ;  and 
this  is  a  sufficient  answer  upon  this  ,  point. 
Were  he  in  full   life,    however,  a   not   less 
sufficient  answer  to  the  pretension  could  be 
readily  given.     The  interest  of  Platoff  Zane 
under  the  deeds  imports  no  such  notion  of 
liroperty  as  involves  a  liability  to  his  debts. 
This  would  violate   the   plain   inten- 
570     tion    and    provisions  *of    the   deeds, 
and  would  utterly   disregard   the  ex- 
igencies of  the  occasion  which  led  to  their 
execution.    Their   purpose  was  to  arrest  a 
thoughtless,     inexperienced    and    prodigal 
young  man  in  the   headlong    career  of  ex- 
travagance and  folly  to  which  he  would  seem 
to  have  committed  himself,   the   disastrous 
results  of  which   to   himself   and   his  wife 
and  children  could  be  too   readily   foreseen 
by  his  friends.     They   induce  him  to  make 
these  deeds,    conveying    away    his    whole 
estate,  making    full   provision    for  all    his 
then  existing  debts,  but   intentionally  and 
formally  disabling  him  from  in    any   man- 
ner charging   the   property   thus  conveyed 
with  any  debts  thereafter  to  be  contracted. 
This    he    had  a  right   to  do,  no  creditors 
existing  at  the  time  being  in   any  way   in- 
jured, and  no  fraudulent  intent  being  fairly 
to  be  imputed  to  the  transaction.     1  Story's 
Eq.  Jur.  {  356,  and  authorities  cited   in  the 
note;  Markham    v.    Guerrant,  4  Leigh  279. 
And  although  a  support  is  reserved   to  him 
in  common  with  his  wife  and  children,  out 
of  the  surplus,  after  paying  all   subsisting 
debts,  yet  it  is  a  leading  idea  of  the    deeds 
that  the  entire  subject   is   to  be  preserved 
by  the  trustees  free  from  the  control  of  the 
cestuis   que  trust,  or  any  of  them,  and   ex- 
empt from   liability     for  any    debts   they 
might  thereafter  contract ;  and  thus  all  idea 
of  a  property  in  Platoff  Zane  in  the  subject, 
is  utterly  excluded  by  the  very  terms  of  the 
deeds.     The    interest  which   he   possessed, 
such   as  it  was,  by  virtue  of  his  right   to  a 
subsistence  out  of  the  fund,  in  common  with 
his  wife  and  children,  and  joint  and  insep- 
arable from  theirs,  is  not  such  a  property  as 
can  be  reached  in  any  form  by  his  creditors. 
The  case  is  fully  within    the   principles  of 
sevenl    cases  which  have   been  decided    in 
this  court,  and  which  may  be  regarded    as 
settling  the  law  upon  the  subject.     Scott  v. 
Gibbon,  5  Munf.  siS;  Markham  v.  Guerrant, 


4  Leigh  279 ;  Roanes  v.  Archer,    Ibid.    550 ; 

Perkins  v.  Dickenson,  3  Gratt.  335. 
571      The  case  of  Markham    *v.    Guerrant 

will  be  found  to  be  marked  by  circum- 
stances very  similar  to  those  we  find  in  the 
case  under  consideration. 

Upon  none  of  the  grounds  assigned  do  I 
think  the  pretensions  of  the  appellant  can 
be  maintained ;  and  I  am  of  opinion  to 
affirm  the  decree. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

Decree  affirmed. 


572 


*Levasser  v.  Washburn. 


July  Term,  1864.  Lewlsburff. 
I.  Nullum  Tompas  Oocvcrit  Resl.«-^me  does  not  run 

asrainst  tbe  commonwealth. 
a.  AdverMry  PosmmIoo— Porfslture  of  Land  to  State— 

Effect. t—Thoairb  an  adversary  i)os8eB8lon  of  land 
had  commenced  to  run  against  the  tme  owner, 
yet  upon  the  forfeiture  of  the  land  to  the  common- 
wealth, nnder  the  delinquent  land  laws,  the  ixMises- 
8ion,  until  the  land  is  sold  by  the  commonwealth, 
is  uo  lonffer  adversary  airainsther,  or  her  ffraniee 
claiming  under  a  conveyance  from  a  commis- 
sioner of  delinquent  lands. 
a.  Tax  TItlee-Porfeltiiro— effect  of  Statute. t-The 
forfeiture  of  land  for  the  failure  to  enter  it  upon 
the  commissioner's  books  and  pay  the  taxes  and 
damages  due  upon  it  was  effected  by  the  statute, 
and  required  no  judicial  proceeding  to  complete 
it.  The  forfeiture  was,  therefore,  complete  at  the 
time  fixed  by  the  statute.  

*Nallum  Tempos  Occunit  Reffl.— For  the  proposition 
that,  time  does  not  ran  against  the  commonwealth, 
the  principal  case  is  cited  and  followed  In  the  fol- 
lowing cases:  Calwell  V.  Prindle.  1»  W.  Va.  662:  City 
of  Wheeling  v.  Campbell,  18  W.  Va.  «?;  Witten  v. 
St.  Clair.  27  W.  Va.  769;  Com.  v.  Ford,  29  GratL  688; 
Hall  V.Webb,  21 W.  Va.  823.  See,  in  accord,  Kemp  v. 
Com.,  1  H.  &  M.  86;  Nimmo  v.  Com.,  4  H.  &  M.  67; 
Shanks  v.  Lancaster.  6  0ratt.  IIO;  Gore  v.  Lawson. 
8  Leigh  468;  Saunders  v.  Com.,  10  Gratt.  494;  Koiner 
y.  Rankin,  11  Gratt.  420,  and  notex  Staats  v.  Board, 
10  Gratt.  400. 

t Adverse  Possession.— Upon  the  subject  of  adver- 
sary possession,  see  the  principal  case  cited  in 
Taylor  v.  PhilippI,  86  W.  Va.  660,  14  S.  E.  Rep.  182. 
See  generally,  monosfraphic  n^U  on  "Adverse  Pos- 
session** appended  to  Nowlin  v.  Reynolds,  26 
Gratt.  187. 

tTax  Titles— Porieitnre— Effect  of  Statute.— For  the 
proposition  that,  for  the  failure  to  enter  lands  upon 
the  commissioner's  books  and  pay  the  taxes  and 
damag'es  due  upon  It,  such  land  is  forfeited  to  the 
commonwealth  by  force  of  the  statute  and  it 
requires  no  Judicial  proceeding  to  complete  it,  the 
principal  case  is  cited  and  approved  in  McClure  v. 
Maitland.  24  W.  Va.  674,  676:  State  v.  Sponaugle.  46 
W.  Va.  426,  82  S.  E.  Rep.  288;  Wiant  v.  Hays,  88  W. 
Va.  683,  18  S.  E.  Rep.  807;  McClure  v.  Manperture.  29 
W.  Va.  641,  2  S.  E.  Rep.  766;  Forqueran  v.  Donnally, 
7  W.  Va.  123;  Schenck  v.  Peary,  21  Fed.  Cas.  682; 
King  V.  Mullins.  18  Sup.  Ct.  Rep.  929.  981,  171  U.  S. 
404.  In  Read  v.  Dingess,  60  Fed.  Rep.  27,  the  princi- 
pal case  is  cited  as  supporting  the  constitutionality 
of  the  forfeiture  statutes.    But   in  that  case  the 
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4-  StatatM— ReUnquUhment  of  Commonwealth*!  Rlirht 
to  Forfeit  Landj— AppllcAtlon  of  Statute.— The  act 
of  March  18th.  1841.  Sess.  Acts,  p.  81,  rellnQaishinsr 
the  commonwealth's  risrhtto  forfeited  lands  to 
a  junior  patentee  in  possession,  only  applies  to 
those  whose  patents  bear  date  previous  to  the  Ist 
of  April  1841. 

5.  Forfeited  Lands— Effect  of  Subsequent  Patent— Case 
at  Bar.— A  patent  for  land  which  had  been  pre- 
viously g^ranted  by  the  commonwealth,  and  had 
been  forfeited  under  the  delinquent  land  laws, 
passed  nothing  to  the  patentee:  and  a  conveyance 
of  the  land  forfeited  by  the  commissioner  of 
delinquent  lands,  passed  the  title  vested  in  the 
commonwealth  by  the  forfeiture. 


court  did  not  And  it  necessary  to  pass  upon  that 
question.  In  Hornbrook  v.  Elm  Grove,  40  W.  Va. 
M8,  21  S.  E.  Rep.  8&2,  citing  the  principal  case,  it  Is 
admitted  that  it  Is  not  necessary,  under  the  forfei- 
ture statutes  in  regard  to  lands,  to  have  a  Judicial 
proceeding  to  vest  the  title  to  such  land  in  the  com- 
monwealth, but  It  is  held  that  the  forfeiture  of  the 
charter  of  a  municipal  corporation  must  be  by 
judicial  proceedings. 

See,  in  accord  with  the  principal  case,  foot-note  to 
Martin  v.  Snowden,  18  Gratt.  100.  where  the  cases 
are  collected.  See  also.  Smith  v.  Tharp,  17  W.  Va. 
221;  Tebbetts  v.  Charleston,  88  W.  Va.  706,  11  S.  E. 
Rep.  83:  Strader  v.  Goff.  6  W.  Va.  257.  In  MorriU  v. 
Scott,  61  Fed.  Rep.  770,  It  Is  said:  "It  appears  from 
the  evidence  in  this  case  that  the  lands  now  in 
controversy  were  forfeited  under  the  act  of  1885, 
and  that  the  forfeiture  became  absolute  the  1st  day 
of  November,  1886,  whereby  the  title  to  them  vested 
in  the  commonwealth.  During  the  time  the  lands 
were  held  by  the  commonwealth,  Thomas  Coleman 
and  Henry  Sherman,  two  of  the  defendants,  obtained 
grants' from  the  commonwealth  on  the  20th  of  June, 
1844.  upon  entries  and  surveys  made  in  1848.  Charles 
Smith,  another  defendant,  obtained  his  grant  for 
the  land  he  claimed  September  20. 1844.  But  before 
the  defendants  obtained  their  grants,  and  while 
their  title  was  in  an  Inchoate  condition,  the  legis- 
lature, by  a  private  act  passed  February  12,  1844, 
authorized  the  previous  owners  to  redeem  the  lands 
by  the  payment  into  the  treasury  of  the  common- 
wealth of  all  taxes  due  thereon  on  or  before  the 
1st  day  of  June.  1845.  It  is  conceded  that  this  act 
waH  complied  with  by  the  payment  of  all  back  taxes 
into  the  treasury  of  the  state  before  that  time. 
There  was.  however,  a  saving  in  the  act  to  any  per- 
son having  legal  or  equitable  title  to  any  of  the 
lands  by  virtue  of  subsequeb  t  grant  or  otherwise. 

"This  brings  me  to  the  consideration  of  the  legal 
effect  of  this  act:  and  the  first  question  that  pre- 
sents Itself  is.  were  these  lands  liable  to  entry  and 
survey,  and  subject  to  grant?  As  we  have  before 
seen,  they  were  granted  by  the  commonwealth  of 
Virginia  in  1786,  when  the  title  passed  out  of  the 
state,  and  so  remained  until  she  was  reinvested 
with  it  under  the  act  of  1885,  holding  them  as  for- 
feited and  delinquent  lands  :  and  she  so  held  them 
down  to  the  time  she  relinquished  her  right  to  them 
by  the  act  of  February  12, 1844.  At  do  time  since  the 
grant  of  1786  were  they  ever  held  aft  waste  and  unap- 
propriated lands,  and  as  such  liable  to  survey,  entry, 
and  g-rant.  It  is  evident  that  they  could  not  be 
granted  as  waste  and  unappropriated  lands ;  and,  if 
liable  to  entry,  it  must  be  because  the  state  held 
them  as  forfeited  lands,  and,  by  legislative  enact- 
ment, made  them  subject  to  entry  and  grant  after 


6.  Instructions— Obscurely  BxpressedLf— The  coon 
may  refuse  to  give  an  instruction  because  it  iiio 
obscurely  expressed  as  to  leave  in  doabt  tlie 
meaning  intended. 

This  was  an  ejectment  in  the  Circuit 
court  of  Jackson  county.  The  declarattoo 
contained  one  count  on  the  demise  of  Hon- 
ore  Girond,  another  of  the  president  and 
directors  of  the  literary  fund,  a  third  of  J. 
E.  Norvell  and  John  J^e  Homerg-ue,  a  fbvrth 
of  said  Norvell  and  Kugene  Levasser,  and  a 
fifth  in  the  name  of  Kugene  Levasser  alone. 
The  plaintiff,  under  the  last  mentiooed 
count,  claimed  as  derivative  purchaser  under 
a  sale  made  by  order  of  the  Circuit  court  of 
Jackson  county,  under  the  acts  of  a«aemblj 

in  relation  to  delinquent  and  forfeited 
573      lands.     A   grant   had   issued  to  *ooe 

Honore  Girond  bearing  date  on  the 
22nd  of  March  1786,  for  ten  thousand  eight 
hundred  and  forty-three  and  three-quarter 
acres;  and  the  land  thus  granted  having 
become  forfeited  to  the  commonwealth  bj 
reason  of  the  failure  of  the  owners  to  cause 
the  same  to  be  entered  upon  the  books  of 
the  commissioners  of  the  revenue  in  tiie 
proper  county,  and  to  be  charged  with  taxes 
and  damages,  and  to  pay  the  same  accord- 
ing to  law,  the  same  was  reported  to  the 
court,  and  on  the  13th  of  September  1841, 
a   decree  was  entered,  directing  the  land  to 

the  forfeiture.    But  since  the   lands   became  for- 
feited, and  during  the   time  the   tiUe  was  in  the 
state,  there  was  no  act  of  the  legislature  in  exist- 
ence that  authoriased  the  entry  of  forfeited  lands- 
In  fact,  a  grant  for  land  forfeited  for  nonpayment 
of  taxes  was  unauthorized  by  any  law  prior  to  the 
Code  of  1849.    Atkins  v.  Liewis,  14  Gratt.  90.    It  Is  tne 
that  forfeited  and  delinquent  lands  have  been  in 
some,  possibly  in  a  number  of,  instances,  surveyed. 
entered,  and  carried  into  grant ;  but  in  no  Instance 
were  these  grants  ever  held  valid  by  the  conrts 
except  where  the  legislature  relinquished  the  rigtx 
of  the  state  to  the  land.    Such  was  the  effect  of  the 
decision  of  the  court  in  the  case  of  Levauer  r.  Hal- 
bum,  11  Gratt.  572.    If  this  position  be  correct,  it  mwt 
follow  that  the  lands  granted  to  the  defendants  by 
their  patents  passed  no  title  to  them,  in  the  absence 
of  any  law  either  authorizing  them  to  enter  the 
lands,  or  confirming  their  title  to  them." 

The  principal  case  is  also  cited  and  followed  in 
Carter  v.  Ramey,  15  Qratt.  84A,  and  i»o<«:  Atkins  v. 
Lewis,  14  Oratt.  87,  and  note :  Trotter  v.  Newton.  M 
Oratt.  566  ;  Holly  River  Coal  Co.  v.  Howell.  96  W.  Va. 
480,  15  S.  E.  Rep.  22S.  See,  in  accord,  Whitting^ton  v. 
Christian,  2  Rand.  868  ;  Hannon  v.  Hannali.  9  Gratt 
146. 

f  Instnactlons— Obscurely  Expressed.— For  the  mnopo- 
sition  that,  where  an  Instruction  which  Ss  so  ob> 
scurely  expressed  as  to  leave  in  doubt  the  meaning 
intended,  the  court  may  refuse  to  give  ft,  the 
principal  case  is  cited  and  followed  In  Qas  Cob- 
pany  v.  Wheeling,  8  W.  Va.  871  :  Clarke  t.  Oliin 
R.  R.  Co.,  SO  W.  Va.  748,  80  S.  E.  Rep.  701.  Sc^ 
in  accord.  Carrico  v.  West'Va.,  etc.  R.  Oo..  88  W. 
Va.  889, 14  S.  E.  Rep.  18 :  Boswell  v.  Com.,  20  GratL 
860,  and  note;  Va.  Cent  R.  R.  Co.  v.  Sanser.  18 
Oratt  280  and  note :  Rosenbaums  t.  Weeden.  tt 
Gratt.  785,  and  note.  See  monographic  nat€  on  '*!»' 
structlons**  appended  to  Womack  v.  Circle,  SB  QrvU. 
198. 
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be  sold  by  the  commissioner.     The  sale  took 
place  on  the  4th  Monday  in  November  1841, 
and  was  confirmed  by  the  court  on  the  15th 
of  April  1842.     A  deed  was  executed  to  the 
purchaser  in  pursuance  of  such  confirmation 
on  the  25th  of  December  1843.     The  declara- 
tion in  ejectment  was  filed  on   the   10th   of 
April  1847 ;  and  on   the  same  da3'   the  de- 
fendant appeared  and  pleaded   the   general 
issue.    The  defendant  Thomas   Washburn 
claimed   under  a  patent  to  himself  for  one 
hundred  acres  of  land  bearing  date  the  1st 
day  of  April  1841,  and  under  a  written  con- 
tract which  he  had  made  for  the  purchase  of 
four  hundred  and  eighty  acres  of  land,  em- 
bracing the  premises  in  controversy,  of  one 
James  Hector,  in  the  spring  of  1836.     This 
contract  was  proven  to  have  been  lost,  and 
evidence  was   given    of   its   contents.     He 
also  proved  that  he  went  upon  the   land   in 
the  spring  of   1836,    claiming   title   to   the 
same,   and   had   continued    in     possession 
down  to  the  institution  of  the  suit.     He  also 
proved  that  one  Smit^  had  settled  upon  the 
land  in  1833,  had  held  it  until  he  took  pos- 
session in  1836;  claiming  under  one  Watson, 
who  claimed  under  a  grant  founded  on    an 
inclusive  survey,  which  issued  to  one  Sam- 
uel M.  Hopkins  on  the  1st  of  July  17%;  but 
he  gave  no  evidence  of  any  connection  be- 
tween his  claim  and  that  of  Smith. 
The  grant  to  Girond  and  the  proceedings 
of  the  Circuit  court  of  Jackson  county 
574     in  the  matter  of  the   *forfeiture   for 
nonentry  and  nonpayment  of   taxes, 
the  deed  from  the  commissioner  to  De  Hom- 
ergue,  the  purchaser,  and  a  conveyance  from 
him  to   L/evasser,  one  of  the  lessors  of  the 
plaintiff,    were   given   in    evidence    to  the 
jury.    A  plat  and  report  made  in   the  cause 
under   the  order  of  the  court,  were  also  ex- 
hibited,    and   it    appeared    that    the    land 
claimed  by  the  defendant   lay   within   the 
boundaries    of  the   tract    claimed   by    the 
plaintiff. 

The  defendant  gave  in  evidence  the  grant 
to  Hopkins  in  1796,  and  a  conveyance  from 
one  Oliver  Walcott  to  the  said  Watson,  dated 
22nd  June  1808.  After  the  evidence  had 
been  closed  on  both  sides,  the  plaintiff 
moved  the  court  to  exclude  the  defendants' 
grant  from  the  jury ;  but  the  motion  was 
overruled.  He  then  asked  the  court  to  in- 
struct the  jury : 

First.  That  the  decree  of  the  court  of 
Jackson  was  conclusive  as  to  the  forfeiture 
of  the  land  and  the  quantity  forfeited;  and 
that  It  was  not  competent  for  the  defendant 
to  contradict  it  by  alleging  that  the  land 
embraced  by  his  grant  for  one  hundred 
acres,  was  not  forfeited. 

Secondly.  That  if  said  one  hundred  acres 
had  been  before  granted  by  the  common- 
wealth to  Girond,  the  grant  to  defendant 
passed  nothing. 

Thirdly.  That  the  statute  of  limitations 
did  not  run  against  the  state,  and  that  it 
only  commenced  running  against  the 
plaintiff  on  the  purchase  at  the  commis- 
sioner's sale  in  the  fall  of  1841. 

Fourthly.  That  the  purchaser  at  said 
sale  was  entitled   to  the  land  purchased  by 


him,  and  that  when  the  sale  was  confirmed 
and  the  deed  made,  the  latter  related  back 
to  the  sale,  and  that  he  was  entitled  to  a 
deed  at  the  time  of  the  sale. 

The  court  declined   to  give   the   instruc- 
tions in  the  form  and  terms   in  which  they 
were  asked   for;  but    instructed   the  jury, 
that   the  decree  and  proceedings  in  forfei- 
ture adduced  in  evidence  by  the  plain- 

575  tiff,    were  *conclusive   to  show   that 
the   title  under  the  grant  to  Hon  ore 

Girond  had  been  regularly  forfeited  to  the 
commonwealth,  and  that  the  rights  and 
interests  acquired  b3'  the  commonwealth  or 
the  literary  fund  had  been  passed  to  the 
purchaser  at  the  sale  made  by  the  commis- 
sioner under  said  decree ;  and  that  it  was 
not  competent  to  contradict  such  forfeiture : 
But  that  the  commonwealth  took  nothing 
by  the  forfeiture  aforesaid,  other  than  the 
right,  title  and  interests  which  existed  in 
those  in  whose  name  and  for  whose  defaults 
such  forfeiture  accrued,  and  as  the  same 
were  at  the  time  of  the  forfeiture ;  and  she 
took  the  same  in  the  plight  and  condition 
in  which  it  stood  at  the  time  of  the  forfei- 
ture. 

The  court  further  instructed  the  jury,  that 
in  as  much  as  the  patent  for  one  hundred 
acres  to  the  defendant,  bore  date  on  the  1st 
day  of  April  1841,  that  he  could  not  be  in  a 
condition  to  take  the  benefit  of  the  act  of 
March  18th,  1841,  which  only  applied  to 
patents  issued  x><'eviou8  to  the  Ist  day  of 
April  1841,  if  even  in  other  respects  he  had 
shown  himself  within  the  provisions  of 
that  statute,  bv  the  payment  of  taxes,  &c. ; 
that  the  purchaser  at  the  sale  aforesaid, 
became  entitled  to  all  the  rights  which  had 
vested  in  the  commonwealth  or  literary 
fund,  by  the  forfeiture  aforesaid,  and  that 
his  deed  from  the  commissioner,  when 
made,  related  back  to  the  time  of  the  sale 
of  the  said  land. 

The  court  further  instructed  the  jury, 
that  if  the  statute  of  limitations  had  com- 
menced to  run  by  reason  of  the  adversary 
possession  of  the  defendant  against  the 
said  Honore  Girond,  under  whom  the  plain- 
tiff claims,  by  the  forfeiture,  sale  and 
conveyance  aforesaid,  prior  to  the  said  for- 
feiture, that  then  and  in  that  event  the 
statute  would  continue  to  run,  notwith- 
standing said  forfeiture;  and  that  if  such 
adversary  possession  of  the  land  in  contro- 
versy was  held  by  the  defendant  and  those 
under    whom    he    claimed,    under    a 

576  *claim  of  title,    legal  or   equitable, 
commencing   before  such   forfeiture, 

and  continuing  for  seven  years  uninterrupt- 
edly, before  the  institution  of  the  suit,  that 
it  would  bar  a  recovery  in  this  action. 

The  court  also,  in  reply  to  an  enquiry  of 
the  defendant's  counsel,  expressed  the 
opinion  that  the  forfeiture  of  the  land 
granted  to  Girond  did  not  accrue  or  become 
complete  ** until  the  decree  of  forfeiture 
was  entered  de(\^aring  the  land  to  be  for- 
feited." 

To  all  these  opinions  of  the  court  the 
plaintiffs  excepted;  and  the  jury  having 
found  a  verdict  for  the  defendant,  he  moved 
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the  court  to  set  it  aside  and  grant  him  a 
new  trial.  This  motion  was  overruled, 
and  the  defendant  ag-ain  excepted;  this 
bill  of  exceptions  setting  out  the  facts 
proven  in  the  cause  by  reference  to  the  first 
bill  of  exceptions  in  which  they  were  fully 
stated.  The  court  gave  judgment  for  the 
defendant;  and  the  plaintiff  obtained  a 
supersedeas  from  this  court. 

Fisher,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

L£E,  J.  It  is  a  maxim  of  great  antiquity 
in  the  English  law,  that  no  time  runs 
against  the  crown,  or  as  it  is  expressed  in 
the  early  law  writers,  *  ^nullum  tempus 
occurrit  regi.**  Magdalen  College  Case,  11 
Coke  68-74;  S,  C.  1  Roll.  R.  151;  Bracton, 
lib.  2,  ch.  5,  I  7;  Britton,  ch.  18,  p.  29;  8 
Bac.  Abr.  **  Prerogative, "  E,  p.  95;  7  Corny. 
Dig.  **Prerog."  D,  86,  p.  90.  And  it  may 
be  laid  down  as  a  safe  proposition,  that  no 
statute  of  limitations  has  been  held  to  apply 
to  suits  by  the  crown,  unless  there  has  been 
an  express  provision  including  it.  United 
States  V.  Hoar,  2  Mason's  R.  311. 

The  reason  sometimes  assigned  why  no 
laches  shall  be  imputed  to  the  king, 
577  is,  that  he  is  continually  *bu8ied  for 
the  public  good,  and  has  not  leisure 
to  assert  his  right  within  the  period  lim- 
ited to  subjects.  Coke  Litt.  90;  1  Black. 
Com.  247.  A  better  reason  is,  the  great 
public  policy  of  preserving  public  rights 
and  property  from  damage  and  loss  through 
Xhe  negligence  of  public  officers.  Sheffeild 
v.  Ratcliffe,  Hob.  R.  347;  United  States 
V.  Hoar,  2  Mason's  R.  311;  The  People  v. 
Gilbert,  18  John.  R.  227;  United  States  v. 
Kirkpatrick,  9  Wheat.  R.  720-735.  This 
reason  certainly  is  equally,  if  not  more, 
cogent  in  a  representative  government, 
where  the  power  of  the  people  is  delegated 
to  others,  and  must  be  exercised  by  these 
if  exercised  at  all;  and  accordingly  the 
principle  is  held  to  have  been  transferred 
to  the  sovereign  people  of  this  country 
when  they  succeeded  to  the  rights  of  the 
king  of  Great  Britain,  and  formed  independ- 
ent governments  within  the  respective 
states.  Inhab.  of  Stoughton  v.  Baker,  4 
Mass.  R.  522;  The  People  v.  Gilbert,  18 
John.  R.  227;  Kemp  v.  Commonwealth,  1 
Hen.  A  Munf.  85;  Nimmo's  ex'or  v.  Com- 
monwealth, 4  Hen.  &  Munf.  57 ;  Chiles  v. 
Calk,  4  Bibb*s  R.  554;  Commonwealth  v. 
McGowan,  Ibid.  62.  And  though  it  has 
been  sometimes  called  a  prerogative  right, 
it  is  in  fact  nothing  more  than  an  exception 
or  reservation  introduced  for  the  public 
benefit,  and  equally  applicable  to  all  gov- 
ernments. Per  Story,  J.  United  States  v. 
Hoar,  ubi  supra. 

Independently  of  the  particular  reason 
above  referred  to,  another  has  been  ad- 
vanced, founded  on  the  presumed  legislative 
intention.  In  general,  legislative  acts  are 
intended  to  regulate  the  a«ts  and  rights  of 
citizens;  and  it  is  a  rule  of  construction 
not  to  embrace  the  government  or  effect  its 
rights  by  the  general  rules  of  a  statute, 
unless  it  be  expressly  and  in  terms  included 


or  by  necessary   and  unavoidable    implica- 
tion.    United  States   v.    Hoar,    ubi    snpn; 
People  v.  Gilbert,  18  John.  R.  227. 

578  *This  exemption   from    the  imputa- 
tion  of  laches  and  the   operation  of 

the  statutes  of  limitation  is  not  confined  to 
debts  and  demands  of  personal  nature  in 
favor  of  the  sovereign,  but  extends  also  to 
lands  and  real  estate  held  jure  coronx. 
Bracton,  lib.  3,  ch.  3,  p.  103;  L#ee  v.  Nor- 
ris,  Cro.  Eliz.  331 ;  Chiles  v.  Calk,  4  Bibb'i 
R.  554 ;  Johnston  v.  Irwin,  3  Serg-.  &  Raw. 
R.  291.  And  accordingly,  we  find  it  treated 
as  a  settled  maxim,  that  there  can  be  no 
adversary  possession  of  lands  against  tbe 
commonwealth,  and  that  no  time  will  bar 
her  recovery,  or  that  of  her  grantee,  against 
the  party  holding,  except  only  in  the  s<^- 
tary  case  specially  provided  by  statute,  of 
a  settlement  of  thirty  years  accompanied 
by  payment  of  taxes  or  quit  rents  within 
that  time.  Gore  v.  L/awson,  8  I^eigh  458; 
Tichanal  v.  Roe,  2  Rob.  R.  288;  Shanks  ▼. 
Lancaster,  5  Gratt.  110.  See  also  Ward  t. 
Bartholomew,  6  Pick.  R.  409. 

But  though  the  general  rule  will  not  be 
controverted,  it  may  be  said  that  it  will  not 
apply  in  the  case  of  a  forfeiture  of  lands  to 
the  commonwealth  for  failure  of  the  owner 
to  comply  with  her  revenue  laws,  where  an 
adversary  possession  had  been  commenced 
against  the  former  owner  t>efore  the  for- 
feiture. 

It  is  true,  in  a  certain  sense,  the  com- 
monwealth takes  the  land  on  forfeiture  in 
the  same  plight  and  condition  in  which  it 
stood  at  the  time  of  the  forfeiture.  The 
commonwealth  takes  the  estate  and  title  of 
the  former  owner,  and  no  other.  If  at 
the  time  of  the  forfeiture  his  title  were 
absolutely  bound  by  the  adversary  posses- 
sion of  another,  it  may  be  no  title  wonld 
vest  in  the  commonwealth,  unless  it  were 
saved  by  the  existence  of  her  lien  on  the 
land  for  arrears  of  taxes;  a  point  upon 
which  I  express  no  opinion.  But  if  when 
the  forfeiture  accrued  the  right  of  entry 
still  remained  to  the  owner,  though  an  ad- 
versary   possession     had    been    com* 

579  me  need,  the  possession  as  to  her  *ms8ft 
lose  its  adversary  character,  and  she 

must  take  and  hold  the  subject  with  the 
same  rights,  privileges  and  immunities 
which  pertain  to  any  other  lands  held  by 
her  in  her  demesne.  I  can  perceive  no  good 
reason  why  any  discrimination  should  be 
made,  or  why  she  should  hold  forfeited 
lands  upon  different  principles  and  with 
diminished  privileges  from  the  applying 
to  other  subjects  of  similar  character. 
Certainly,  the  reason  for  exemption  fmm. 
the  effects  of  laches  and  inattention  on  the 
part  of  her  public  ofScers,  is  as  cogent  in 
such  a  case  as  in  any  other  whatever.  Nor 
have  I  seen  any  case,  so  far  as  my  investi- 
gation has  extended,  which  warrants  any 
such  distinction.  The  case  of  Hall  v.  Gib 
tings,  2  Har.  &  John.  112,  fully  suppods 
the  contrary  doctrine.  In  that  case  certaia 
lands,  which  had  escheated  to  the  lord  pro- 
prietary (under  grant  of  the  English  crown) 
were  confiscated  to  and  vested  in  the  state 
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of  Maryland  under  the  act  of  October  1780, 
ch.  49,  without  office  found  or  actual  entry. 
Prior  to  the  confiscation,  adversary  posses* 
sion  of  the  land  had  been  taken  and  was  held 
against  the  proprietary.  Yet  it  was  held 
that  upon  the  passag-e  of  the  act  of  confis- 
cation, such  possession  ceased  to  operate 
against  the  state  during:  the  time  the  title 
was  vested  in  her,  and  that  the  defendant 
conld  not,  upon  the  strength  of  such  posses- 
sion, resist  the  right  of  her  subsequent 
grantee  to  recover.  See  also  Harlock  v. 
Jackson,  1  Constit.  R.  (S.  C.)  125. 

The  opinion  of  the  court  in  United  States 
V.  White,  2  Hill's  N.  Y.  R.  59,  might  seem 
to  countenance  a  different  doctrine.     It  was 
an  action  on  a  promissory  note  by  plaintiffs 
as  endorsees,  against  defendant  as  maker. 
The  defendant  pleaded   actio  non   accrevit 
infra,  &c.,  and  other  pleas;  to  all  of  which 
the  plaintiffs  demurred.      The  court   said 
that  if  the  statute  had   commenced   to   run 
before  the  endorsement,  it  would  continue 
to  run  afterwards  even    against   the 
580     plaintiffs,  and  *their  privilege  would 
not  apply ;  but  upon  the  pleadings,  it 
held  that  the  plaintiffs  became  the  holders 
of  the  note  before  its  maturity;  and  judg- 
ment for  plaintiffs.     Here  then  the  question 
did  not  arise,   and  what  was  said  by  the 
court  was  obiter  merely.     And  it  might  too 
not  be  difficult  to  show  a  marked  difference 
in  reference  to  the  effect  of  the  statute  be- 
tween the  case  of  a  state  taking  a  note  by 
contract  of  endorsement,   voluntarily,  and 
that  of  acquiring  title  to  real    estate  by  act 
of  law  under  a  forfeiture.    The    case  of 
United  States  v.    Buford,  3  Peters'  R.  12, 
was  assumpsit  for  moneys  claimed  from  the 
defendant  upon  a  receipt,  in  which  he  had 
promised   to   account  for  the   same.    The 
plaintiff  claimed    an     assignment   to    the 
United  States  from  the  original  contracting 
party;  more   than    five  years   had   elapsed 
after  the  cause  of  action  arose  before    the 
assignment  was  made,  and   the  statute   of 
limitations  was    pleaded.      The     Supreme 
court  held  that  as  the  bar  of  the  statute  was 
complete  before  the  assignment,  the  plain- 
tiffs could  not  recover ;  but  it  appears  to  be 
conceded  that  if  the  statute  had  not  run  its 
course  when  the  assignment  was  made,  the 
character  of  the  claim  might  be  so  changed 
that  it  would  be  thereafter  withdrawn  from 
its  operation. 

I  think,  therefore,  that  as  the  right  of 
entry  of  Girond  had  not  been  barred  at  the 
time  of  the  forfeiture,  if  that  were  even 
fixed  at  the  time  assumed  by  the  court,  the 
possession  of  the  defendant  after  that  time 
ceased  to  be  adversary,  and  became,  as  said 
in  Harlock  v.  Jackson,  ubi  supra,  the  joint 
possession  of  himself  and  the  other  mem- 
bers of  the  community ;  and  that  the  court 
erred  in  its  opinion  that  the  statute  con- 
tinued to  run  against  the  commonwealth. 
And  this  view  I  consider  is  fully  sustained 
by  the  opinion  of  this  court  in  the  cases  of 
Staats  V.  Board,  10  Gratt.  400,  and  Kale  v. 
Branscnm,  10  Gratt.  418. 

According  to  the  decisions  of   this 
581     oottrt  in  the  cases  *just  referred  to,  and 


also  that  in  the  cases  of  Wild  v.  Ser- 
pen, 10  Gratt.  405,  and  Smith  v.  Chapman, 
Id.  445,  the  Circuit  court  also  erred  in  its 
opinion  as  to  the  time  at  which  the  forfei- 
ture under  the  Girond  grant  occurred  or  be- 
came complete.  It  appears  to  have  proceeded 
on  the  notion  that  some  inquest  of  office, 
or  decree  or  other  proceeding  should  have 
been  had  in  order  to  declare  and  perfect  the 
forfeiture.  Nothing  of  the  kind  was  neces- 
sary. The  act  of  the  27th  of  February  1835, 
Sess.  Acts,  p.  11,  declaring  that  lands  which 
had  been  omitted  from  the  books  of  the 
commissioners  of  the  revenue  should  be 
forfeited  unless  the  owners  should  cause  the 
same  to  be  entered  and  charged  with  taxes, 
and  should  pay  the  same  except  sudi  as 
might  be  released  by  law,  was  intended  by 
its  own  force  and  energy  to  render  the  for- 
feiture absolute  and  complete,  without  the 
necessity  of  any  inquisition,  judicial  pro- 
ceeding or  finding  of  any  kind,  in  order  to 
consummate  it.  It  was. perfectly  within  the 
competence  of  the  legislature  to  declare  such 
forfeiture  and  divest  the  title  by  the  mere 
operation  of  the  act  itself,  and  the  whole 
legislation  upon  the  subject  of  delinquent 
and  forfeited  lands,  plainly  manifests  the 
intention  to  exercise  its  power  in  this  form. 
By  the  fourth  section  of  the  act  of  March  6, 
1827,  Supp.  Rev.  Code  1819,  p.  314,  the  title 
to  lands  vested  in  the  literary  fund  for  non- 
payment of  taxes  and  not  redeemed,  is 
transferred  in  certain  cases  to  those  who 
may  have  settled  and  improved  them  under 
title  claimed  under  a  grant  from  the  com- 
monwealth. The  language  of  the  act  is 
**that  all  right,  title,  Ac."  (of  the  liter- 
ary fund)  ''shall  be  and  the  same  is  hereby 
relinquished  to  and  vested  in  such  person, 
&c."  By  the  second  section  of  the  act  of 
April  1,  1831,  Supp.  Rev.  Code,  p.  345,  cer- 
tain delinquent  lands  and  lands  sold  and 
theretofore  redeemed  by  the  executive  under 

a  previous  act,  which  should  not  be  re- 
582      deemed  by  a  *given  day,  were  declared 

to  be  forfeited.  The  language  of  the 
act  is,  '^shall  be  from  and  after  (the  day 
named)  absolutely  forfeited,  Ac.  ;*' — '*and 
such  lands,  &c. ,  shall  be  thenceforth  and  the 
same  are  hereby  absolutely  vested  in"  the 
literary  fund.  The  eighth,  ninth  and  tenth 
sections  of  the  same  act  provide  for  trans- 
ferring the  title  to  certain  forfeited  and 
escheated  lands  to  persons  in  possession 
under  other  grants  in  certain  cases;  and 
by  the  eleventh  section,  a  mode  is  provided 
by  which  the  occupant  is  to  obtain  a  decree 
on  petition  to  the  proper  court,  investing 
him  with  the  title.  But  by  the  act  of 
March  10th,  1832,  this  proceeding  is  dis- 
pensed with,  and  the  title  immediately 
vested  by  the  operation  of  the  act.  Its 
language  is,  *'all  such  lands,  &c.,  shall  be 
and  the  same  are  hereby  declared  to  be  ab- 
solutely vested  in  such  holders,  and  as  to 
those  not  yet  forfeited,  immediately  after 
the  forfeiture,  &c. ;  and  such  holder  in  any 
action  brought  against  him  for  the  recovery 
of  such  land,  shall  have  the  full  benefit  of 
the  commonwealth's  right  herebv  intended 
to   be   transferred  to  him.**     The  act   of 
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February  1835,  in  similar  language,  forfeits 
omitted  lands,  if  not  assessed  and  the  taxes 
paid,  after  the  1st  of  July  1836;  and  the 
title  thus  vested  in  the  commonwealth  is 
transferred  to  and  absolutely  vested  in  any 
person  in  possession  claiming  bona  fide 
under  a  grant  bearing  date  previous  to  the 
1st  of  April  1831. 

All  these  provisions,  and  those  of  similar 
character  in  other  acts,  would  seem  to  be 
utterly  incompatible  with  the  idea  of  an 
inquest  of  office,  or  any  such  proceeding, 
being  necessary  to  consummate  or  give 
effect  to  the  forfeiture. 

I  think  there  is  little  aid  to  be  derived  in 
construing  these  statutes  from  the  common 
law  doctrines  in  relation  to  forfeiture  of 
land  for  crimes  to  the  crown.  These  acts 
were  designed  to  remedy  certain  evils  for 
which  prompt,  summary  and  decisive 

583  measures  were  ^indispensable.    They 
were  intended  to  perform   the   office 

and  perfect  the  remedy  proposed  by  their 
own  mere  force  and  operation.  Where  by 
statute  a  forfeiture  of  goods  is  created,  the 
property,  by  the  forfeiture,  is  divested  out 
of  the  owner  without  any  proceeding  on  the 
part  of  the  state,  and  becomes  vested  in  the 
government.  Coke  Litt.  128;  Wilkins  v. 
Despard,  5  T.  R.  112;  Fontaine  v.  Phoenix 
Ins.  Co.,  10  John.  R.  58;  Kennedy  v.  Strong, 
14  John.  R.  131.  Where  it  is  of  lands,  the 
same  rule  should  prevail  if  such  is  the 
plain  intention  of  the  legislature.  See  Bar- 
bour V.  kelson,  1  L/itt.  R.  60.  Even  at 
common  law,  though  lands  or  goods  for- 
feited for  treason  or  felony,  could  not  be 
seized  into  the  king's  hands,  nor  granted 
by  him  to  another,  before  attainder,  yet  the 
forfeiture  of  the  lands  relates  to  the  time 
of  the  offence,  to  avoid  all  subsequent  sales 
and  incumbrances;  otherwise  as  to  goods. 
Coke  Litt.  390  b;  Hale's  PI.  C.  264;  4  Com. 
Dig.  ** Forfeiture,"  (B  6,)  p.  412;  Ibid.  p. 
413,  and  note  u;  4  Bac.  Abr.  ** Forfeiture,'* 
D.  p.  346. 

By  the  act  of  February  9th,  1814,  2  Rev. 
Code  1819,  p.  545,  all  previous  laws  forfeit- 
ing omitted  lands  were  repealed,  and  all 
previous  forfeitures  of  the  same  released ; 
and  as  no  provision  was  made  subsequently 
in  relation  to  such  lands  until  the  passage 
of  ^he  act  of  February  1835,  no  forfeiture 
could  occur  previous  to  that  time.  By  the 
act  of  March  1836,  Sess.  Acts,  p.  7,  further 
time  ^was  allowed  till  the  1st  of  November 
1836,  for  the  owners  of  omitted  lands  to 
enter  the  same  on  the  books,  and  have  them 
charged  with  taxes,  and  to  pay  such  taxes, 
as  prescribed  by  the  second  section  of  the 
act  of  February  1835.  But  on  failure  of 
such  owners  to  perform  this  duty,  the  for-, 
feiture  became  absolute  and  consummate 
from  and  after  the  1st  of  November  1836, 
and  the  provisions  of  subsequent  laws  giv- 
ing time  for  redemption   did   not   re- 

584  lease     *the     forfeiture     which     had 
accrued,  except  in  such   cases  where 

the  owner  availed  himself  of  the  opportu- 
nities of  redemption  thus  afforded. 

In  this  case,  therefore,  the  forfeiture  ac- 
crued and  became  complete  on  the  1st   of 


November  1836,  and  the  Circuit  cottrt  erred 
in  not  so  instructing  the  jury,  instead  of 
iixing  it  at  the  date  of  the  decree  for  the 
sale,  or  decree  of  forfeiture,  as  it  is  styled 
in  the  bill  of  exceptions. 

I  think  the  Circuit  court  committed  no 
error   in  instructing  the  jury,  that  as  the 
defendant's   grant  bore  date  on  the  1st  of 
April  1841,  he   was  not   in   a  condition  to 
take  the  benefit  of  the  act  of  March   1841, 
though    in   other  respects   he  could   show 
himself  to  be  within  the  provisions  of  that 
act,    because  it  only  applied  to  grants  is- 
sued previous    to  the  Ist  of  April  1841 ;  and 
that  the  purchaser  at  the   commissioner's 
sale   acquired   all   the  right  vested  in  the 
commonwealth  by  the  forfeiture  of  the  Gi- 
rond  title,  and  that  his  deed  from  the   com- 
missioner related  back  to  the  sale   of  the 
land.     But  I  do  not    perceive  why  the  court 
refused  to  instruct  the  jury,  that  if  the  laud 
embraced  by  the  defendant's  grant  had  been 
before   granted   by    the  commonwealth  to 
Girond,    nothing  passed   to  the   defendant 
under  his  grant.     The  court  very   correctly 
refused  to  exclude  it  from  the  jury,  because 
in   doing  so  it  would  have  undertaken  to 
decide  that  the  boundaries  of  the  grant  to 
Girond  did  in  fact  embrace  the  land  covered 
by  the  defendant's  grant;  a   matter  which 
it  was  the  province   of  the  jury   to  deter- 
mine ;  but  if  the  jury  should  be  of  that  opin- 
ion, the  court  should  have  instructed  them 
that  the  commonwealth's  title  passed  by  the 
elder  grant  to  Girond ;  and  there  remained 
nothing   which  could   pass   by   the   junior 
grant   to  the  defendant.     That    before  the 
grant   to  the  defendant    issued,    the    title 
under  the  Girond  grant  had  t>een    forfeited 
to  the  commonwealth,    will   give  no 
585      strength  to   the  defendant's  *grant; 
because  it  was  for  land   entered    and 
surveyed  by   him  as    waste   and    unappro- 
priated land,   and  there  was  no  act  then  in 
force  authorizing  forfeited  lands  to  be  en- 
tered as  waste  and  unappropriated ;  the  act 
which  at  one  time  had  authorized  it,  havin^f 
been  repealed.     And  in  the  absence  of  such 
a  statutory  provision,  no  title  could  be  ac- 
quired to  such  lands  by   entry  and    snrvey, 
and   a  patent  obtained  for  them   would   be 
merely  void.     The  law  pointed  out  the  mode 
by  which  the  title   to  such   lands  was  to  bt 
passed,    and  that  was  by   sale  and  convey- 
ance by  the  commissioner  of  forfeited  lands, 
and  any  attempt  to  acquire  title  to  them  in 
any  other  mode  would  be  utterly  ineffectual. 
When  a  conveyance  should  be  made  in  the 
mode   prescribed   by  law,  it  would  pass  the 
forfeited  title  and  overreach   any    interme- 
diate  grant    founded   upon    an    entry   and 
survey ;  such  grant  not  precluding-  the  com- 
monwealth  from   making   a    deed   through 
her  commissioner  in  the  appointed   mode, 
which    would   be  effectual  to  pass  the  title 
vested  in  her  by  the  forfeiture.     Wilcox  v. 
Calloway,    1    Wash.     38;    Whittington     v. 
Christian,  2  Rand.  353. 

In  the  refusal  of  the  court  to  give  the  first 
and  fourth  instructions  asked  for  by  the 
plaintiff,  in  the  terms  suggested  by  hin, 
there  was  no  error  of  which   he    can   con-' 
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plain,  because  the  court  did  give  in  sub- 
8taiice»  if  not  in  the  same  language,  all  and 
so  much  of  said  instructions  as  he  could 
properly  require ;  the  portion  of  the  first 
instruction  which  seems  to  have  been 
omitted  being  so  obscurely  expressed  as  to 
leave  in  doubt  the  meaning  intended ;  and 
it  was  for  that  cause,  if  no  other,  properly 
omitted. 

With  regard  to  the  third  instruction: 
From  what  I  have  already  said,  it  will  ap- 
pear that  the  court  erred  in  refusing  to  give 
80  much  of  it  as  informed  the- jury  that  the 
statute   of   limitations  did  not  run  against 

the  commonwealth  upon  the  facts  in 
586     this  case.      Whether,     *however  the 

statute  only  commenced  to  run  against 
the  plaintiff  from  the  time  of  the  sale  by 
the  commissioner  in  November  1841,  as  the 
plaintiff  contended,  or  whether  the  time  for 
which  the  defendant  held  the  land  before 
the  forfeiture  accrued  to  the  commonwealth, 
is  to  be  added  to  that  for  which  he  held  it 
after  the  commissioner's  sale  and  up  to  the 
institution  of  the  suit,  with  a  view  to  make 
out  a  bar  under  the  statute,  is  a  question 
which  will  require  very  grave  consideration 
when  it  shall  be  necessary  to  decide  it.  In 
this  case  no  such  necessity  exists,  because 
giving  to  the  defendant  the  benefit  of  his 
possession  from  the  time  he  got  the  title 
bond  from  Hector  under  which  he  claimed 
title,  until  the  forfeiture  took  place,  (and 
he  can  claim  nothing  more  because  he 
wholly  fails  to  connect  himself  in  any  way 
with  the  anterior  possession  held  by  Smith, ) 
and  adding  to  it  the  whole  period  from  the 
sale  by  the  commissioner  in  November  1841 
down  to  the  institution  of  the  suit,  it  will 
not  amount  to  seven  years'  possession, 
which  is  necessary  to  constitute  the  statu- 
tory bar.  I  leave  this,  therefore,  without 
further  comment. 

For  the  reasons  I  have  thus  endeavored 
to  assign,  I  am  of  opinion  to  reverse  the 
judgment,  and  to  remand  the  cause  for  a 
new  trial. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

Judgment  reversed. 


587  *Kincheloe  v.  Tracewetls. 

July  Term,  1864,  Lewisburfir. 
(Absent  Danixl,  J.) 

1.  Uolswtol  Entry— Removal  of  CaoM.*— A  warrant  for 
unlawful  entry,  &c..  is  a  civil  action,  wbicb  may  be 
removed,  on  motion,  without  notice,  from  the 
county  to  the  Circuit  court,  if  It  has  remained 
undecided  for  a  year  or  upwards  :  And  the  time  is 
to  he  estimated  from  the  orgranizatlon  of  the  court 
snmmoned  to  try  It. 

•CIvU  ActkMW^Romoval'  from  County  to  Clrcnlt 
Cooft.— See  foot-note  to  Harrison  v.  Mlddleton,  11 
Qratt.  S27,  and  cases  there  cited,  all  of  which  cite  the 
principal  case.  See  srenerally,  monographic  note  on 
'Unlawful  Detainer**  appended  to  Dobson  v.  Cul- 
pepper, 28  GratL  ZS2. 


a.  Unlawful  DeUlner-What  Plaintiff  Most  Prove.- To 

entitle  the  plaintiff  to-  recover  upon  a  warrant  of 
unlawful  detainer,  he  must  prove  that  the  defend- 
ant withheld  the  possession  at  the  date  of  the 
warrant  But  if  the  warrant  does  not  state  the 
withholding-  of  the  possession  by  tlie  defendant, 
that  may  be  aided  by  the  complaint  which  states 
tlie  fact 

a.  instroctloiia— Partially  Brroneous— Court  Need  Not 
Modify. t— Upon  a  motion  by  plaintiff  to  instruct 
the  jury  to  disregard  all  the  documenury  evidence 
introduced  by  the  defendant,  of  which  some  part 
is  leffal  and  other  illegal,  the  court  may  properly 
overrule  the  motion,  without  undertalcing-  to  state 
to  the  jury  which  is  le^al  and  which  is  llleffal. 

4.  Adversary  PosseMlon— interlock— Case  at  Bar.;— 
The  boundaries  of  two  coterminous  owners  of  land 
interlock ;  and  the  party  claiming  under  the 
elder  patent,  enters   upon  his  land  outside  the 


tinstnictions— Partially  Erroneous -The  Court  Need 
Not  nodlfy.— In  Green  v.  Grain.  12  Qratt  2B4,  the  prin- 
cipal case  and  Harvey  v.  Epes,  12  Gratt  1&3.  were 
cited  as  holding:  that  the  courts  may  decide  upon 
motions  to  instruct  the  jury  ju&t  as  they  are  made, 
and  are  under  no  leg^al  necessity  of  shifting  or  mod- 
ifyiufiT  such  motions  so  as  to  separate  and  withhold 
the  erroneous  portions  from  the  jury. 

But  thouffh  an  instruction  as  asked  is  not  wholly 
correct,  yet  if  the  greneral  refusal  of  it  may  mislead 
the  jury,  the  court  should  accompany  the  refusal 
with  an  explanation  to  the  jury,  or  should  give  them 
an  instruction  stating-  the  correct  proposHion.  Foot- 
note to  Peshine  v.  Shepperson,  17  Gratt  473. 

But  see,  on  the  whole  subject,  monographic  nofe 
on  "Instructions"  appended  to  Womack  v.  Circle.  29 
Gratt  192. 

Bvldenoe  — Objection  to.— a  general  objection  to 
evidence,  part  of  which  is  admissible  and  part  inad- 
missible, win  be  overruled  by  the  court :  the  objec- 
tion should  specifically  point  out  the  objectionable 
part  of  the  evidence  in  order  to  have  it  excluded. 
Sulphur  Mines  Co.  v.  Thompson,  98  Va.  807,  26  S.  E. 
Rep.  23S,  citing  the  principal  case. 

X  Adversary  Possession  —  Interlock.  —  See  mono- 
flrraphic  note  on  ''Adversary  Possession"  appended 
to  Nowlin  V.  Reynolds,  26  Gratt  187. 

SauM— Same— **The    Open    Question.'*— When    the 

senior  patentee  is  in  actual  possession  of  a  part  of 
his  grant,  but  outside  of  the  interlock,  at  the  time 
of  the  junior  patentee,  does  the  latter,  by  an  actual 
possession  of  a  small  part  of  the  interlock,  g-ain  a 
prescriptive  title  to  his  pedie  positio  only,  or  to  all  of 
the  land  within  the  interlock?  This  is  known  as 
"the  open  question"  in  Virsrinia.  Several  articles 
have  been  written  on  this  subject  in  the  Virginia 
Law  Reg-lsters.  See  8  Va.  Law  Reg.  788;  8  Va.  Law 
Recr.  848:  4  Va.  LawRegr.  8;  4  Va.  Law  Re^.  188;  6  Va. 
Law  Reg.  810. 

In  Garrett  v.  Ramsey,  26  W.  Va.  876,  Judge  Sntdbb. 
delivering  the  opinion  of  the  court  said:  "I,  there- 
fore, conclude  that  the  Quare  or  proposition  under 
discussion  should  be  decided  in  the  affirmative: 
that  is,  where  the  elder  grantee  is  in  actual  pos- 
session of  the  land  covered  by  his  grant  outside  of 
the  interlock  and  the  adverse  or  junior  claimant  is 
in  the  actual  possessionof  a  part  of  the  land  in  the 
interlock  claiming  the  whole,  he  will  In  contempla- 
tion of  law  and  by  force  of  the  said  statute  be 
treated  as  being  in  the  actual  possession  of  the 
whole  land  embraced  within  his  arrant  or  color  of 
title.    The  foregoincr  conclusion  is  fully  sustained 
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Interlock,  and  cnltlyates  and  improves  it,  holding 
continued  possession  thereof.  The  party  claim- 
ing  under  the  Junior  patent. ,  enters  on  his  land 
outside  the  interlock,  and  clears  and  improves  it 
and  lives  upon  it,  the  land  in  the  interlock  bein? 
uncleared  :  and  he  exercises  such  continued  acts 
of  ownership  over  the  whole  land  lyinsr  within  the 
Interlock  as  constitutes  an  adversary  possession 
thereof,  though  but  a  part  of  it  is  cleared  and 
enclosed :  and  after  thus  livln^r  on  his  land  and 
actinff  for  upwards  of  five  years,  he  dies  in  pos- 
session, and  his  heirs  continue  to  hold  possession, 
and  claim  and  exercise  like  acts  of  ownership 
over  the  land  within  the  interlock.    Held: 

I.  SaiiM— Same— Same.— The  possession  of  the  heirs 
is  not  limited  to  their  inclosure. 

a.  5Aine— Same— Same— Entry  Tolled  l»y  Descent— 

The  entry  of  the  party  holding  under  the  senior 
patent  is  tolled  by  the  five  years'  possession  and 
descent  cast :  and  he  cannot  recover  by  a  war- 
rant of  unlawful  detainer. 

by  the  able  and  instructive  opinion  of  Judos  Bald- 
win in  Taylor  v.  Burnsides.  1  Gratt  190.  It  Is  also 
sustained  by  the  opinion  of  Judos  Lbs,  as  I  under- 
stand it,  in  the  case  of  Koinerv.  Rankin,  11  OratL 
424,  and  by  the  decision  of  the  court  in  Cline  v. 
Catron.  S2  Gratt.  378,  808,  though  the  question  was 
not  directly  presented  by  the  record  in  the  two  lat- 
ter cases.**  In  this  decision.  Johnson,  P.,  and 
Woods,  J.,  concurred,  Gbken,  J.,  dissenting.  Thus 
the  question  would  seem  settled  as  far  as  West 
Vir^nia  is  concerned. 

But  the  Vir^nla  courts  maintain  that  the  cases 
cited  by  Sntdsb,  J.  (see  preceding  paragraph),  do 
not  decide  this  question.  In  Turpin  v.  Saunders,  82 
Gratt  88,  Staples,  J.,  in  deliverincr  the  opinion  of 
the  court,  said :  "I  did  not  sit  in  the  case  of  *Cllne*s 
Heirs  V.  Catron,*  having  been  counsel  in  the  lower 
court.  But  I  am  confident  this  question  ((.  «.,  "The 
Open  Question*')  did  not  arise  either  upon  the  evi- 
dence or  upon  any  of  the  instructions  propounded 
on  either  side.  It  is  obvious  that  Judge  Anderson 
did  not  intend  to  lay  down  any  such  doctrine  as  the 
reported  opinion  would  seem  to  indicate.  What  I 
take  it  he  intended  to  say  was,  that  when  the  Junior 
grantee  has  actual  possession  of  a  part  of  the  inter- 
lock, and  the  senior  grantee  has  actual  possession 
of  no  part  of  his  tract,  then  the  possession  of  the 
Junior  grantee  is  not  confined  to  his  pedU  pontic, 
but  is  coextensive  with  the  boundaries  called  for 
in  his  errant.  A  proposition  of  law,  sound  in  Itself, 
and  sustained  by  the  authorities.  It  is,  however,  a 
very  different  matter,  where,  as  in  this  case,  the 
senior  grantee  was  in  possession  of  a  part  of  the 
land  within  the  limits  of  his  frant.  althouc^h  out- 
side of  the  interlock.  The  question  involved  in  this 
latter  proposition  was  discussed  by  Judge  Baldwin 
in  Taylor's  Devisees  v.  Burnsides,  1  Gratt  165, 196 ; 
and  again  alluded  to  in  Overton *s  Heirs  v.  Davis- 
son.  1  Gratt  211.  224:  but  the  judges  being  divided 
in  opinion,  it  was  not  decided.  It  was  also  men- 
tioned by  Judge  Lee  in  Kinchdoe  v.  Traeewells,  ii 
Gratt.  587.  eo3,  and  again  left  undecided.  So  that  it 
is  still  an  open  question  in  Virginia.  As  a  decision 
of  the  point  Is  not  required  in  the  case  before  us, 
it  is  better  it  shall  so  remain  until  a  thorough  dis- 
cussion can  be  had  before  a  full  bench.  What  is 
now  said  is  only  said  for  the  purpose  of  removing 
an  erroneous  impression,  which  has  gone  abroad 
with  respect  to  what  was  actually  decided  in  Cline*s 
Heirs  V.  Catron." 


B.  Transfer  of  Land  In  Adversary  Pweislon  off , 
—Effect.}— A  deed  conveying  land  then,  and  coo- 
tinning  to  be.  in  the  actual  adversary  possession  of 
another,  cannot  operate  to  pass  the  title  to  Uk 
grantee. 

588  *6*  Bntry  on  Land— What  Feaseaaloa  NecMHry 
to  Bar  Right.— In  1881  and  unUl  the  pas- 
sage of  the  act  of  March  30th,  1887,  no  possenioD 
short  of  fifteen  years,  unaided  by  a  descent  cut. 
would  bar  the  entry  of  one  having  right  or  title  to 
the  land. 

7.  AdverMry  Possession  Claim  of  THIe  NecesMry 
—Color  of  Title  Unnecessary.!— An  en  try  npoo 
land  in  the  possession  of  another,  in  order  to 
operate  an  ouster  and  give  a  possession  to  tb« 
party  entering,  must  be  with  claim  of  title:  Bat 
the  claim  of  title  need  not  be  under  a  deed  or 
other  writing :  or  If  it  is  under  a  deed,  it  is  not 
necessary  that  his  possession  shall  be  restricted 
to  what  shall  prove  to  be  within  the  precise  botinda 
ries  of  his  deed. 

Adversary  Possession.— On  the  general  subject  of 
adversary  possession,  see  the  principal  case  abo 
cited  in  Brown  v.  Caldwell,  2S  W.  Va.  104:  Wittes 
V.  St  Clair,  27  W.  Va.  T»:  Taylor  v.  PhiUppl.  »  W. 
Va.  600.  14  S.  E.  Rep.  Itt:  Olinger  v.  Shepherd.  B 
Gratt  47& 

See  generally,  monographic  noU  on  '* Adversary 
Possession*'  appended  to  Nowlin  ▼.  Reynolds,  S 
Gratt  187. 

fTransf er  of  Land  In  Adversary  Paasesslon  of  finsttiw 
— Bffsct— See,  in  accord.  Early  v.  Garland.  IS  Graa 
1 :  Carrington  v.  Goddln.  18  Gratt  G8i.  See  alao.  TaM 
V.  Baird,  8  Call  475;  HaU  v.  HaU,  8  CaU  48&  But  hf 
Code  of  1848.  it  was  enacted  that  *'any  interest  in  or 
claim  to  real  estate  may  be  disposed  of  by  deed  or 
will*'  (Va.  Code  1849,  ch.  118.  sec.  5;  Va.  Code  ms. 
sec.  8418).    See  Carrington  v.  Goddin.  18  Oratt  sm. 

{Adversary  Posoosslon— dalni  of  Title  Neoeassry - 
Color  of  Title  Unnecessary. —In  Creekmur  r.  Creek- 
mur,  76  Va.  440,  the  principal  case  was  cited  to  the 
point  that  an  entry  to  operate  as  an  ouster  must  te 
accompanied  with  claim  of  title,  but  that  the  cJain  'i 
may  be  wholly  Independent  of  any  writing:  and 
that  even  where  the  party  entering  claims  under  a 
deed  or  other  writing  with  a  specific  boandary.  he 
may  go  outside  of  his  boundary  and  acquire 
adversary  possession  of  land  not  included  in  hfe 
colorable  title.  Again,  in  Va.  Midland  R.  C&  t 
Barbour,  97  Va.  182,  88  S.  E.  Rep.  S64.  the  coon 
(citing  the  principal  case,  (Treekmur  v.  Creekmur. 
75  Va.  480.  and  Sulphur  Mines  Co.  v.  Thompson.  II 
Va.  819,  820,  25  S.  E.  Rep.  238)  said  that  the  question  in 
cases  of  adverse  possession  is  not  whether  the 
claim  asserted  Is  good  or  bad,  but  whether  there 
has  been  a  hostile  claim  of  title  and  conttnnoa 
possession  under  it  for  the  statutory  period:  nor 
is  it  necessary  that  such  hostile  claim  should  be 
under  color  of  title,  that  is  under  a  deed  or  other 
writing.  See,  In  accord,  the  principal  case  also 
cited  in  Oney  v.  Clendenin,  28  W.  Va.  54;  J^atm§tt 
to  Koiner  v.  Rankin,  11  Gratt  420. 

On  this  subject  see  further  monographic  noU  oa 
"Adversary  Possession**  appended  to  Nowlin  v. 
Reynolds.  25  Gratt  187. 

Same— Claim  off  Title -Extent  of  rnsswsinn  The 
principal  office  of  a  claim  or  color  of  title  is  to 
define  the  boundaries  and  fix  the  extent  of  the 
adverse  holding.  If  it  is  a  mere  claim  of  tlUe— that  I 
is,  a  mere  assertion  of  right  without  any  paper  title 
—the  adverse  holding  will  be  limited  to  the  actual 
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8.  Untawfal DeUiner— The  Iwae.t- Whatever  may  be 
the  effect  in  ejectment  or  a  writ  of  right,  of  the 
party  in  possession  havinflr  taken  that  possession 
onder  a  mistake  as  to  the  true  boundary  of  his 
land ;  in  a  warrant  of  unlawful  detainer,  the  ques- 
tion is  whether  in  fact  such  entry  had  been  made 
and  possession  taken,  and  how  long  before  the 
InBtituiicn  of  the  suit:  and  the  mistake  if  it 
existed,  is  wholly  unimportant. 

9.  InftrHctlons— Obscure  —  Misleading— Irrelcvaat.**— 

The  court  should  refuse  to  srive  an  instruction, 
where  it  is*  obscure  and  calculated  to  mislead  the 
jary  ;  or  where  it  asks  the  court  to  decide  upon  a 
fact  in  issue  in  the  cause :  or  where  it  is  irrelevant 
or  not  applicable  to  the  evidence. 

le.  Appellate   Practice  —  HarmleM    Error    of  Lower 

Cearttt— Thoufirh  the  court  below  should  err  in 

enclosure  of  the  claimant  But,  if  it  is  a  deed  or 
etherpaper  title,  and  the  possession  lsexclusive.it 
vill  he  regarded  as  coextensive  with  the  boundaries 
contained  in  such  deed  or  paper.  The  color  of  title 
however  may  be  good  or  bad,  legal  or  equitable. 

The  principal  case  is  cited  in  support  of  this 
proposition— or  some  portion  of  it— in  Core  v.  Pau- 
pel.  S4  W.  Va.  S45.  247;  Storrs  v.  Feick,  24  W.  Va.  eo9: 
Oney  v.  Clendenln.  28  W.  Va.  58  (citing  also  Taylor 
T.  Burnsides,  1  Gratt  166:  Shanks  v.  Lancaster.  6 
GratL  110;  Overton  v.  Davisson,  1  Oratt.  211:  Kolner 
T.Rankin.  11  Gratt  420:  Adams  v.  Alkire,  20  W.  Va. 
480:  Garrett  v.  Ramsey,  20  W.  Va.  345) :  Con  grove  v. 
Bnrdett  28  W.  Va.  225.  See  also,  the  principal  case 
cited  in  Garrett  v.  Ramsey,  20  W.  Va.  800:  Parkers- 
burg,  etc,  Co.  V.  Schultz,  48  W.  Va.  470,  27  S.  E.  Rep. 
>S&:  Teass  v.  St  Albans,  88  W.  Va.  13, 17  S.  £.  Rep.  405. 

See  generally,  monographic  noU  on  "Adversary 
Possession"  appended  to  Nowlin  v.  Reynolds.  25 
Oratt  187. 

^Unlawfal  Detainer— Oraeral  Verdict.— Gorman  v. 
Steed.  1 W.  Va.  15,  was  a  case  of  unlawful  detainer 
in  which  there  was  a  verdict  for  the  plaintiff  as 
follows:  "We  the  jury  find  that  the  defendant 
unlawfully  withholds  from  the  plaintiff,  the  posses- 
irion  of  the  premises  in  the  within  summons  men- 
tioned; and  that  he  has  not  so  held  the  possession 
thereof  for  three  years  prior  to  the  institution  of 
tbi»8uit.  and  therefore  we  find  for  the  plaintiff.'* 
Objection  was  made  that  the  verdict  was  not  re- 
uponslve  to  the  issues,  because  it  failed  to  find  that 
the  defendant  unlawfully  withheld  the  premises  in 
question  at  the  time  of  the  institution  of  the  suit 
But  the  court  said :  "This  objection  is  not  well  taken, 
because  the  verdict  is  substantially  a  general  ver- 
dict for  the  plaintifiF  below.  And  a  general  verdict 
in  effect  finds  every  essential  fact  necessary  to 
autborlze  it  and  withholding  the  possession  at  the 
date  of  the  institution  of  the  suit,  is  one  of  those 
facts.  Ollnger  v.  Shepherd.  12  Gratt  482;  Kincheloe 
t.  TraeewelU,  11  Gratt.  587." 

See  generally,  monographic  note  on  "Unlawful 
Detainer"  appended  to  Dobson  v.  Culpepper.  23 
Gratt  35S. 

**lnstractlope— Misleading.— See  principal  case  cited 
and  approved  in  Campbell  v.  Hughes,  12  W.  Va.  200. 
See  also,  /oo(-not€  to  Boswell's  Case,  20  Gratt  800: 
monographic  note  on  "Instructions"  appended  to 
Womack  v.  Circle.  20  Gratt  192. 

tt Appellate  Practice— Harmless  Errors  In  the  Lower 
Coart.— The  great  majority  of  Virginia  and  West 
Virginia  decisions  seem  to  uphold  the  proposition  of 
the  principal  case,  that  where  it  clearly  appears 
afllrmatlvely  that  an  error  of  the  lower  court  could 


deciding  upon  a  proposition  submitted  to  it,  yet 
if  it  can  be  seen  from  the  bill  of  exceptions,  that 
the  decision  did  not  and  could  not  affect  the  mer- 
its of  the  case,  it  is  not  ground  for  reversing  the 
judgment 

On  the  26th  of  May  1849  Nestor  Kincheloe 
made  complaint,  that  Mary,  Moses,  Aaron 
and  Wesley  Tracewell  had  unlawfully  turned 
him  out  of,  and  against  his  consent  with- 
held from  him;  the  possession  of  a  certain 
tenement  containing  by  estimation  twenty- 
five  acres  of  land  lying  in  the  county  of 
Wood,  whereof  he  prayed  restitution.  This 
complaint  was  accompanied  by  his  affidavit 
to  the  truth  of  the  facts  stated  in  his  com- 
plaint. On  the  same  day  a  warrant  was 
issued    by    a  justice  of  the   peace  for  the 

not  affect  the  merits  of  the  case,  nor  in  any  way  be 
prejudicial  to  the  party  appealing,  the  appellate 
court  will  not  reverse  the  judgment  on  the  ground 
of  such  error.  See  cases  collected  in  foot-note  to 
Binns  V.  Waddill,  82  Gratt  588. 

But  it  seems  also  in  accord  with  the  weight  of 
authority  that  if  a  misdirection  or  other  mistake  of 
the  court  appear  in  the  record,  it  must  be  presumed 
that  it  affected  the  verdict  of  the  jury,  and  is  there- 
fore a  ground  for  which  the  judgment  must  be 
reversed,  unless  It  plainly  appear  from  the  whole 
record  that  the  error  did  not  and  could  not  have 
affected  the  verdict  Kimball  v.  Borden,  06  Va.  207, 
28  S.  £.  Rep.  207,  citing  the  principal  case;  Danville 
Bank  v.  Waddill,  27  Gratt  448:  Edmunds  v.  Harper, 
31  Gratt  687,  044;  Richmond  Ry.,  etc.,  Co.  v.  Garth- 
right  02  Va.  687.  681,  84  S.  £.  Rep.  807:  4  Min.  Inst 
(4th  Ed.)  937. 

For  the  more  specific  proposition,  that  where 
there  is  error  in  giving,  or  refusing  to  give,  certain 
instructions  ;  or  in  admitting,  or  refusing  to  admit, 
certain  evidence,  if  it  is  manifestly  evident  from 
the  record  that  the  appellant  could  not  have  been 
prejudiced  thereby,  such  error  can  afford  no  ground 
for  a  reversal  of  the  judgment,  see  principal  case 
cited  in  Bank  v.  Waddill,  27  Gratt  450;  Binns  v. 
Waddill,  82  Gratt  602:  Snouffer  v.  Hansbrough,  79 
Va.  180:  Payne  v.  Grant  81  Va.  178:  Bernard  v.  R.  P. 
A  P.  R.  R.  Co.,  85  Va.  794,  8  S.  £.  Rep.  785:  Reusens  v. 
Lawson,  91  Va.  256,  21  S.  E.  Rep.  347:  Richmond  Ry.. 
etc.,  Co.  V.  Garthrlght  93  Va.  631.  24  S.  £.  Rep.  287: 
Nicholas  v.  Kershner,  20  W.  Va.  263.  But  there  is 
not  perfect  harmony  of  decision  on  this  subject  in 
either  Virginia  or  West  Virginia. 

As  to  the  rule  of  action  of  a  court  in  reversing  a 
judgment  on  account  of  erroneous  instruction,  see 
foot-note  to  Colvin  v.  Menefee,  11  Gratt.  87,  where 
there  Is  an  extended  review  of  the  Virginia  and 
West  Virginia  decisions  in  point  Further  remarks 
here,  on  this  subject,  would  be  superfluous. 

As  to  when  there  will  be  a  reversal  of  judgment 
because  of  error  in  admitting,  or  excluding,  evi- 
dence, see  foot-note  to  Early  v.  Wilkinson,  0  Gratt  68. 

In  Western  M.  &  M.  Co.  v.  Virginia,  etc.,  Co.,  10  W. 
Va.  295.  the  court  citing  the  principal  case  as 
authority,  lays  down  the  proposition,  that,  though 
the  lower  court  errs  in  refusing  to  allow  an  amended 
bill  to  be  filed,  yet,  if  such  error  does  not  affect  the 
merits  of  the  case,  nor  in  any  way  injure  the  party 
tendering  such  bill,  it  is  no  ground  for  reversing  the 
decree  of  the  lower  court 

See  principal  case  also  cited  in  Burtners  v.  Keran, 
24  Gratt  78. 
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county  of  Wood,  which  recited  that  Kinche- 
loe  had  made  complaint  that  the  Tracewells 
tmlawfollj  and  against  his  consent  with- 
held from  him  the  possession  of  a  certain 
tenement,  &c.,  and  directed  the  sheriff  of 
the  county  to  summon  the  parties  to  appear 
at  the  court-house  of  this  county  on  the  7th 
day  of  June  1849,  to  answer  the  complaint ; 
and  also  directed  the  sheriff  to  summon  two 
justices  and  a  jury  to  appear  there  at  the 
same  time  to  try  the  complaint. 

589  *The  court  was  organized  on  the  day 
appointed,  and  an  order  was  made  di- 
recting the  surveyor  of  the  county  to  make  a 
survey  of  the  land  in  controversy;  and  it 
then  adjourned  until  the  23rd  of  the  same 
month.  The  court  seems  afterwards  to  have 
adjourned  until  the  17th  of  August,  when 
the  defendants  moved  the  court  to  quash  the 
warrant  and  complaint ;  which  motion  was 
overruled.  A  jury  was  then  impanelled 
for  the  trial  of  the  cause,  which  failed  to 
agree  in  a  verdict  and  was  discharged ;  and 
the  cause  was  continued  for  a  trial  to  be 
had  at  the  next  term  of  the  court.  At  the 
July  term  1850  of  the  County  court  of  Wood, 
on  the  motion  of  the  plaintiff,  and  because 
the  cause  had  remained  in  that  court  for 
more  than  one  year  without  being  deter- 
mined, an  order  was  made  removing  it  to 
the  Circuit  court  of  the  county. 

At  the  October  term  1851  of  the  Circuit 
court,  the  defendants  again  made  a  motion 
to  quash  the  complaint  and  warrant,  which 
was  overruled :  And  at  the  November  term 
1852  a  jury  was  impaneled  to  try  whether 
the  -defendants,  at  any  time  within  three 
years  next  before  the  exhibition  of  the  com- 
plaint filed  by  the  plaintiff  in  the  cause, 
did  unlawfully  enter  upon  the  tenement  in 
the  said  complaint  mentioned,  and  turn  the 
said  plaintiff  out  of  possession  thereof ;  and 
whether  the  defendants  continued  to  hold 
the  possession  thereof  at  the  time  of  the  ex- 
hibition of  said  complaint. 

On  the  trial  the  plaintiff  claimed  under  a 
patent  bearing  date  the  20th  day  of  October 
1785,  by  which  there  was  granted  to  Mark 
Hardin  nine  hundred  and  nine  acres  of 
land  lying  on  the  lower  side  of  the  Lrittle 
£[anawha  river,  about  six  miles  above  its 
mouth,  beginning  at  a  sugar  tree  at  the 
mouth  of  Grape  creek,  and  running  down 
the  riv^r.  Hardin  sold  and  conveyed  this 
land    in    1805   to   Hugh   Phelps,    who 

590  entered  *upon  it,  but  outside   of   the 
land  in    controversy,    and    cultivated 

and  improved  it.  In  1821  Phelps  conveyed 
one  hundred  anri  fifty  acres  of  his  tract  of 
land  to  Vandiver  and  Marsh,  who  took  pos- 
session of  it,  and  cultivated  and  improved 
it.  This  tract,  it  was  insisted,  embraced 
the  land  in  controversy,  but  their  improve- 
ments were  not  upon  that  part  of  it.  The 
land  conveyed  to  Vandiver  and  Marsh  passed 
by  several  intermediate  conveyances  to 
John  Ralston  in  September  1832;  and  he 
conveyed  it  to  the  plaintiff  Nelson  Kinche- 
loe  in  October  1842.  There  was  no  doubt 
that  the  successive  owners  of  this  land  from 
the  time  of  Hugh  Phelps  had  been  in  the 
constant  occupation  and  cultivation  of  it ; 


but  no  part  of  their  improvements  wa& 
upon  the  land  in  controversy.  And  there 
is  little  reason  to  doubt  that  the  boundaries 
of  Hardin's  patent,  and  consequently  of 
the  plaintiff's  conveyance,  included  this 
disputed  land. 

The  defendants  claimed  under  a  patent  to 
John  Gibson  for  one  thousand  acres  of  land, 
bearing  date  the  20th  of  October  1785,  the 
same  date  as  that  of  Hardin.  This  land 
was  also  on  the  Little  Kanawha  river,  and 
called  to  include  the  mouth  of  Tygart's  or 
Grape  creek,  and  run  up  the  river. 

John  Gibson  died,  leaving  three  childxea 
his  heirs;  and  his  son  John  is  alleged  to 
have  transferred  his  interest  in  this  land 
to  William  Ivaing :  but  the  proof  on  this 
point  is  defective.  There  was  an  allotment 
of  a  part  of  the  tract  to  the  children  of  one 
of  John  Gibson's  heirs,  under  a  decree  of 
the  County  court  of  Wood ;  and  there  were 
deeds  of  partition  executed  by  attorneys  in 
fact  between  James  Gibson  and  L#aing  in 
December  1830,  by  which  the  land  next  to 
that  held  by  the  plaintiff  was  allotted  to 
lyaing.  In  August  1831  I^aing  by  his  attor- 
ney and  agent  sold  to  Arnold  Tracewell  one 
hundred  acres  of  his  land,  and  executed  to 
him  a  bond  by  which  he  bound  him- 
591  self  to  convey  *the  same  to  him. 
This  one  hundred  acres  was  described 
as  lying  on  the  I^ittle  Kanawha,  immedi- 
ately above  the  mouth  of  Tygart's  creek, 
beginning  at  a  sugar  tree  on  the  bank  of 
the  river;  and  one  of  its  lines  called  to  run 
to  a  corner  of  Kincheloe,  and  thence  with 
the  line  of  the  tract  owned  by  the  plaintiff 
at  the  time  of  the  trial,  to  the  beginning, 
lyaing  in  May  1833  conveyed  his  whole  tract 
to  James  M.  Stephenson;  and  in  August 
1834  Stephenson  conveyed  to  Tracewell  the 
one  hundred  acres  purchased  by  him  fron 
lyaing. 

Arnold  Tracewell  entered  upon  the  land 
purchased  by  him  of  I^aing  in  1831,  all  of 
it  then  being  in  forest  and  uncultivated, 
and  in  August  of  that  year  had  a  comer 
marked,  and  a  line  run  and  marked  from 
thence  to  the  beginning  corner  of  Hardin's 
survey  on  the  river  at  the  mouth  of  Tygart's 
creek.  This  corner  and  line  is  that  claimed 
by  the  defendants  in  this  cause,  and  in- 
cludes all  the  land  in  controversy  in  their 
tract.  After  running  the  exterior  bound- 
aries of  said  tract,  Tracewell,  in  August 
1832,  moved  upon  the  land,  taking*  with  him 
his  wife  and  two  children,  and  continued  in 
possession  claiming  up  to  the  marked 
boundaries,  until  the  year  1834,  when  he 
received  his  deed  for  the  land ;  and  con- 
tinued the  possession  in  the  same  manner, 
claiming  the  same  marked  boundaries,  n]» 
to  the  22nd  of  November  1839;  at  which 
time  he  died. 

In  1832  or  1833  Tracewell  made  some 
thousand  rails  upon  the  land  in  contiovenj, 
and  sold  them.  He  also  sold  timber  from 
it  to  make  some  eighty  thousand  staves; 
and  in  1837  he  took  cord-wood  from  it  and 
also  tan -bark.  Whilst  he  was  thus  living 
on  the  land  he  bought  of  I^aing^,  he  made 
sugar   on    this   land    in   controversy;   and 
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since  his  death  the  defendants  rented  out 
the  sug^ar  camp :  And  during  Arnold  Trace- 
well's  life  time  the  family  obtained  their 
fire-wood  off  this  disputed  land ;  and  dur- 
ing all  that  time  John  Rolston, 
592  *ander  whom  the  plaintiff  immedi- 
ately claims,  and  who  lived  on  the 
land  now  owned  by  the  plaintiff,  was  cog- 
nizant of  the  aforesaid  acts  of  ownership, 
and  made  no  objection  thereto :  He  set  up 
no  claim  to  the  disputed  territory;  and 
recognized  the  corner  and  line  marked  and 
nin  by  Tracewell  as  the  dividing  line  be- 
tween them. 

The  family  of  Arnold  Tracewell,  who 
were  the  defendants,  continued  to  reside 
upon  the  said  land,  claiming  the  boundaries 
their  ancestor  had  claimed,  exercising  acts 
of  ownership  over  the  land  in  controversy, 
and  took  timber  therefrom  for  a  barn, 
until  about  the  year  1845  or  1846,  at  which 
time  some  person  (supposed  to  be  the  plain- 
tiff in  this  suit)  cut  and  made  some  rails 
upon  it,  which  the  defendants  hauled  off: 
And  some  of  the  family  attended  at  the 
Augnst  quarterly  term  of  the  court  for  that 
year,  for  the  purpose  of  indicting  the  plain- 
tiff for  his  alleged  trespass,  when  they 
were  met  by  the  plaintiff,  who  agreed  that 
if  they  would  not  try  to  indict  him,  he 
would  not  trouble  them  any  more  for  that 
land:  And  no  indictment  was  made,  nor 
was  there  any  further  difficulty  until  the 
institution  of  this  suit. 

All  the  evidence  having  been  submitted 
to  the  jury,  the  plaintiff,  after  the  open- 
ing argument  had  been  concluded,  and 
one  of  the  counsel  for  the  defendants  was 
about  concluding  his  argument,  moved  the 
court  to  exclude  from  the  jury  all  the  docu- 
mentary evidence  offered  by  the  defendants, 
and  purporting  to  deduce  title  from  the 
patent  of  Gibson  to  the  defendants,  upon 
the  ground  that  the  same  did  not  connect 
the  defendants  with  the  leg^l  title  from 
Gibson.  But  the  court  overruled  the  mo- 
tion; and  the  plaintiff  excepted. 

The  defendants  then  moved  the  court  to 
give  three  instructions,  which  are  not 
stated.  The  court  refused  to  give  them, 
because  they  were  not  considered  in 
593  all  *respects  applicable  to  the  case; 
but  in  lieu  thereof  gave  the  following : 
First.  If  the  jury  shall  believe,  from  the 
evidence,  that  the  deed  to  the  plaintiff,  and 
the  several  deeds  of  the  persons  under  whom 
he  claims  (commencing  with  the  deed  of 
the  attorney  of  Mark  Hardin  the  patentee, 
and  the  patent  to  the  said  Hardin),  embrace 
the  land  in  controversy,  and  that  from  the 
time  the  tract  claimed  by  the  plaintiff  was 
severed  from  the  residue  of  the  land  con- 
tained in  the  said  patent;  that  the  several 
persons  under  whom  he  claims  according 
to  the  terms  of  their  deeds  resided  on  and 
improved  and  cultivated  the  same,  but  if 
none  of  them  resided  on,  improved  or  cul- 
tivated any  part  of  the  land  in  controversy, 
bat  that  the  same  continued  to  be  a  forest, 
and  in  a  state  of  nature  until  Arnold  Trace- 
well,  the  ancestor  of  the  defendants,  en- 
tered upon   the   said   land   under  his   deed 


from  James  M.  Stephenson ;  and  if  they 
shall  believe  that  the  said  one  hundred  acres- 
conveyed  by  said  deed  was  plainly  marked 
and  bounded ;  that  it  embraced  the  land  in 
controversy,  anff  that  the  said  Arnold 
Tracewell  by  virtue  of  his  said  deed  entered 
upon  the  said  land  in  controversy,  claiming 
the  same  as  his  own,  embraced  by  the  deeds 
under  which  the  plaintiff  claims,  and  also 
embraced  in  the  deed  under  which  the  said 
Tracewell  entered  with  intention  to  take- 
possession  of  all  within  his  metes  and 
bounds  (if  the  said  land  in  controversy 
should  appear  from  the  evidence  to  be  unim- 
proved forest  lands),  and  took  and  held 
actual  adverse  possession  thereof  by  resi- 
dence, improvement,  cultivation  or  other 
open,  notorious  and  habitual  acts  of  owner- 
ship, such  possession  operated  as  a  disseizin 
of  the  person  owning  and  in  possession  of 
the  land  claimed  by  the  plaintiff  to  the  in- 
terference, nowithstanding  the  said  Trace- 
well  may  not  have  inclosed  and  cultivated 
the  whole  of  the  land  in  controversy.  And 
if  he  so  continued  in  the  possession  of 
594  the  land  in  *controversy  under  his 
said  claim  until  the  time  of  his  death  ; 
if  such  continuous  possession  was  five  years 
or  upwards,  and  so  died  in  such  possession  ; 
that  on  his  death  there  was  a  descent  cast 
upon  his  heirs,  which  would  toll  the  entry 
of  the  plaintiff  or  those  under  whom  he 
claims,  then  being  the  owner  of  the  land 
now  claimed  by  the  plaintiff;  and  if  the 
said  defendants  continued  the  possession  as 
held  by  their  said  ancestor  and  had  not 
abandoned  the  same  at  any  time  before  the 
commencement  of  the  present  suit,  the 
plaintiff  could  not,  under  such  circum- 
stances, maintain  a  warrant  for  unlawful 
entry. 

Second.  If  the  jury  shall  believe  from  the 
evidence,  that  the  said  Arnold  Tracewell, 
the  father  of  the  defendants,  entered  upon 
the  land  in  controversy  and  took  possession 
of  it  at  the  time  and  in  the  manner  sup- 
posed in  the  first  instruction,  and  that  he 
remained  in  such  possession  for  more  than 
three  years  after  he  so  took  the  possession ; 
if  they  shall  also  believe  that  the  defend- 
ants, at  the  time  that  their  father  so  took 
possession,  were  infants  of  tender  years, 
they  cannot  be  considered  so  responsible 
for  any  act  that  he  did  upon  said  land  as  to 
enable  the  plaintiff  to  maintain  an  unlaw- 
ful entry  against  such  infants  for  such  acts. 

Third.  If  the  jury  shall  believe  that  the 
said  Arnold  Tracewell  took  and  held  adverse 
possession  of  the  land  in  controversy  at  the 
time  and  in  the  manner  supposed  in  the 
first  instruction,  and  died  so  possessed,  and 
that  the  defendants  took  possession  after 
his  death  in  the  manner  in  which  he  had 
so  taken  and  held  the  same,  and  had  at  no 
time  abandoned  said  possession,  and  were 
in  the  actual  adverse  possession  of  said 
land  in  controversy  at  the  time  of  the  con- 
veyance to  the  plaintiff,  then  his  deed  was 
inoperative  for  the  land  in  controversy  so 
held  in  adverse  possession. 

Which  instructions  were  objected  to  by 
plaintiff,    but    were    given    by   the    court. 
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county  of  Wood,  which  recited  that  Kinche- 
loe  had  made  complaint  that  the  Tracewells 
unlawfully  and  against  his  consent  with- 
held from  him  the  possession  of  a  certain 
tenement,  &c.,  and  directed  the  sheriff  of 
the  county  to  summon  the  parties  to  appear 
at  the  court-house  of  this  county  on  the  7th 
day  of  June  1849,  to  answer  the  complaint ; 
and  also  directed  the  sheriff  to  summon  two 
justices  and  a  jury  to  appear  there  at  the 
same  time  to  try  the  complaint. 

589  *The  court  was  organized  on  the  day 
appointed,  and  an  order  was  made  di- 
recting the  surveyor  of  the  county  to  make  a 
survey  of  the  land  in  controversy;  and  it 
then  adjourned  until  the  23rd  of  the  same 
month.  The  court  seems  afterwards  to  have 
adjourned  until  the  17th  of  August,  when 
the  defendants  moved  the  court  to  quash  the 
warrant  and  complaint;  which  motion  was 
overruled.  A  jury  was  then  impanelled 
for  the  trial  of  the  cause,  which  failed  to 
agree  in  a  verdict  and  was  discharged;  and 
the  cause  was  continued  for  a  trial  to  be 
had  at  the  next  term  of  the  court.  At  the 
July  term  1850  of  the  County  court  of  Wood, 
on  the  motion  of  the  plaintiff,  and  because 
the  cause  had  remained  in  that  court  for 
more  than  one  year  without  being  deter- 
mined, an  order  was  made  removing  it  to 
the  Circuit  court  of  the  county. 

At  the  October  term  1851  of  the  Circuit 
court,  the  defendants  again  made  a  motion 
to  quash  the  complaint  and  warrant,  which 
was  overruled :  And  at  the  November  term 
1852  a  jury  was  impaneled  to  try  whether 
the  ^defendants,  at  any  time  within  three 
years  next  before  the  exhibition  of  the  com- 
plaint filed  by  the  plaintiff  in  the  cause, 
did  unlawfully  enter  upon  the  tenement  in 
the  said  complaint  mentioned,  and  turn  the 
said  plaintiff  out  of  possession  thereof;  and 
whether  the  defendants  continued  to  hold 
the  possession  thereof  at  the  time  of  the  ex- 
hibition of  said  complaint. 

On  the  trial  the  plaintiff  claimed  under  a 
patent  bearing  date  the  20th  day  of  October 
1785,  by  which  there  was  granted  to  Mark 
Hardin  nine  hundred  and  nine  acres  of 
land  lying  on  the  lower  side  of  the  Little 
Kanawha  river,  about  six  miles  above  its 
mouth,  beginning  at  a  sugar  tree  at  the 
mouth  of  Grape  creek,  and  running  down 
the  riv^r.  Hardin  sold  and  conveyed  this 
land   in   1805   to   Hugh   Phelps,    who 

590  entered  *upon  it,  but  outside   of   the 
land  in    controversy,    and    cultivated 

and  improved  it.  In  1821  Phelps  conveyed 
one  hundred  anri  fifty  acres  of  his  tract  of 
land  to  Vandiver  and  Marsh,  who  took  pos- 
session of  it,  and  cultivated  and  improved 
it.  This  tract,  it  was  insisted,  embraced 
the  land  in  controversy,  but  their  improve- 
ments were  not  upon  that  part  of  it.  The 
land  conveyed  to  Vandiver  and  Marsh  passed 
by  several  intermediate  conveyances  to 
John  Ralston  in  September  1832;  and  he 
conveyed  it  to  the  plaintiff  Nelson  Kinche- 
loe  in  October  1842.  There  was  no  doubt 
that  the  successive  owners  of  this  land  from 
the  time  of  Hugh  Phelps  had  been  in  the 
constant  occupation  and  cultivation  of  it; 


but  no  part  of  their  improvements 
upon  the  land  in  controversy.  And  there 
is  little  reason  to  doubt  that  the  boundaries 
of  Hardin's  patent,  and  consequently  of 
the  plaintiff's  conveyance,  included  this 
disputed  land. 

The  defendants  claimed  under  a  patent  to 
John  Gibson  for  one  thousand  acres  of  land, 
bearing  date  the  20th  of  October  1785,  the 
same  date  as  that  of  Hardin.  This  land 
was  also  on  the  Little  Kanawha  river,  and 
called  to  include  the  mouth  of  Tygart's  or 
Grape  creek,  and  run  up  the  river. 

John  Gibson  died,  leaving  three  children 
his  heirs;  and  his  son  John  is  alleged  to 
have  transferred  his  interest  in  this  land 
to  William  Laing :  but  the  proof  on  this 
point  is  defective.  There  was  an  allotment 
of  a  part  of  the  tract  to  the  children  of  one 
of  John  Gibson's  heirs,  under  a  decree  of 
the  County  court  of  Wood ;  and  there  were 
deeds  of  partition  executed  by  attorneys  in 
fact  between  James  Gibson  and  Laing  in 
December  1830,  by  which  the  land  next  to 
that  held  by  the  plaintiff  was  allotted  to 
Laing.  In  August  1831  Laing  by  his  attor- 
ney and  agent  sold  to  Arnold  Trace  well  one 
hundred  acres  of  his  land,  and  executed  to 
him  a  bond  by  which  he  bound  him- 
591  self  to  convey  *the  same  to  him. 
This  one  hundred  acres  was  described 
as  lying  on  the  Little  Kanawha,  immedi- 
ately above  the  mouth  of  Tygart's  creek, 
beginning  at  a  sugar  tree  on  the  bank  of 
the  river ;  and  one  of  its  lines  called  to  run 
to  a  corner  of  Kincheloe,  and  thence  with 
the  line  of  the  tract  owned  by  the  plaintiff 
at  the  time  of  the  trial,  to  the  beginning. 
Laing  in  May  1833  conveyed  his  whole  tract 
to  James  M.  Stephenson;  and  in  August 
1834  Stephenson  conveyed  to  Tracewell  the 
one  hundred  acres  purchased  by  him  from 
Laing. 

Arnold  Tracewell  entered  upon  the  land 
purchased  by  him  of  Laing  in  1831,  all  of 
it  then  being  in  forest  and  uncultivated, 
and  in  August  of  that  year  had  a  comer 
marked,  and  a  line  run  and  marked  from 
thence  to  the  beginning  corner  of  Hardin's 
survey  on  the  river  at  the  mouth  of  Tygart's 
creek.  This  corner  and  line  is  that  claimed 
by  the  defendants  in  this  cause,  and  in- 
cludes all  the  land  in  controversy  in  their 
tract.  After  running  the  exterior  bound- 
aries of  said  tract,  Tracewell,  in  August 
1832,  moved  upon  the  land,  taking  with  him 
his  wife  and  two  children,  and  continued  in 
possession  claiming  up  to  the  marked 
boundaries,  until  the  year  1834,  when  he 
received  his  deed  for  the  land;  and  con- 
tinued the  possession  in  the  same  manner, 
claiming  the  same  marked  boundaries,  up 
to  the  22nd  of  November  1839;  at  which 
time  he  died. 

In  1832  or  1833  Tracewell  made  some 
thousand  rails  upon  the  land  in  controversy, 
and  sold  them.  He  also  sold  timber  from 
it  to  make  some  eighty  thousand  staves; 
and  in  1837  he  took  coxd-wood  from  it  and 
also  tan -bark.  Whilst  he  was  thus  living- 
on  the  land  he  bought  of  Laing,  he  made 
sugar   on    this   land    in   controversy;    and 
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since  his  death  the  defendants  rented  out 
the  sugar  camp:  And  during  Arnold  Trace- 
well's  life  time  the  family  obtained  their 
fire-wood  off  this  disputed  land ;  and  dur- 
ing    all     that    time    John    Rolston, 

592  *under  whom   the   plaintiff    immedi- 
ately claims,    and  who   lived  on  the 

land  now  owned  by  the  plaintiff,  was  cog- 
nizant of  the  aforesaid  acts  of  ownership, 
and  made  no  objection  thereto :  He  set  up 
no  claim  to  the  disputed  territory;  and 
recognized  the  comer  and  line  marked  and 
run  by  Tracewell  as  the  dividing  line  be- 
iMreen  them. 

The  family  of  Arnold  Tracewell,  who 
-were  the  defendants,  continued  to  reside 
upon  the  said  land,  claiming  the  boundaries 
their  ancestor  had  claimed,  exercising  acts 
of  ownership  over  the  land  in  controversy, 
and  took  timber  therefrom  for  a  barn, 
nntil  about  the  year  1845  or  ld46,  at  which 
time  some  person  (supposed  to  be  the  plain- 
tiff in  this  suit)  cut  and  made  some  rails 
npon  it,  which  the  defendants  hauled  off: 
And  some  of  the  family  attended  at  the 
August  quarterly  term  of  the  court  for  that 
year,  for  the  purpose  of  indicting  the  plain- 
tiff for  his  alleged  trespass,  when  they 
were  met  by  the  plaintiff,  who  agreed  that 
if  they  would  not  try  to  indict  him,  he 
would  not  trouble  them  any  more  for  that 
land:  And  no  indictment  was  made,  nor 
was  there  any  further  difficulty  until  the 
institution  of  this  suit. 

All  the  evidence  having  been  submitted 
to  the  jury,  the  plaintiff,  after  the  open- 
infsf  argument  had  been  concluded,  and 
one  of  the  counsel  for  the  defendants  was 
about  concluding  his  argument,  moved  the 
court  to  exclude  from  the  jury  all  the  docu- 
mentary evidence  offered  by  the  defendants, 
and  purporting  to  deduce  title  from  the 
patent  of  Gibson  to  the  defendants,  upon 
the  ground  that  the  same  did  not  connect 
the  defendants  with  the  leg^l  title  from 
Oibson.  But  the  court  overruled  the  mo- 
tion ;  and  the  plaintiff  excepted. 

The   defendants   then  moved  the  court  to 

^ve    three    instructions,     which    are    not 

stated.     The  court   refused   to   give  them, 

because  they  were  not   considered  in 

593  all  ^respects  applicable   to   the  case; 
but  in  lieu  thereof  gave  the  following : 

f^irst.  If  the  jury  shall  believe,  from  the 
evidence,  that  the  deed  to  the  plaintiff,  and 
the  several  deeds  of  the  persons  under  whom 
he  claims  (commencing  with  the  deed  of 
the  attorney  of  Mark  Hardin  the  patentee, 
and  the  patent  to  the  said  Hardin),  embrace 
the  land  in  controversy,  and  that  from  the 
time  the  tract  claimed  by  the  plaintiff  was 
severed  from  the  residue  of  the  land  con- 
tained in  the  said  patent ;  that  the  several 
persons  nnder  whom  he  claims  according 
to  the  terms  of  their  deeds  resided  on  and 
improved  and  cultivated  the  same,  but  if 
none  of  them  resided  on,  improved  or  cul- 
tivated any  part  of  the  land  in  controversy, 
bat  that  the  same  continued  to  be  a  forest, 
and  in  a  state  of  nature  until  Arnold  Trace- 
well,  the  ancestor  of  the  defendants,  en- 
tered upon    the   said   land   under   his    deed 


from  James  M.  Stephenson ;  and  if  they 
shall  believe  that  the  said  one  hundred  acres 
conveyed  by  said  deed  was  plainl3''  marked 
and  bounded ;  that  it  embraced  the  land  in 
controversy,  an<f  that  the  said  Arnold 
Tracewell  by  virtue  of  his  said  deed  entered 
upon  the  said  land  in  controversy,  claiming 
tlie  same  as  his  own,  embraced  by  the  deeds 
under  which  the  plaintiff  claims,  and  also 
embraced  in  the  deed  under  which  the  said 
Tracewell  entered  with  intention  to  take 
possession  of  all  within  his  metes  and 
bounds  (if  the  said  land  in  controversy 
should  appear  from  the  evidence  to  be  unim- 
proved forest  lands),  and  took  and  held 
actual  adverse  possession  thereof  by  resi- 
dence, improvement,  cultivation  or  other 
open,  notorious  and  habitual  acts  of  owner- 
ship, such  possession  operated  as  a  disseizin 
of  the  person  owning  and  in  possession  of 
the  land  claimed  by  the  plaintiff  to  the  in- 
terference, nowithstanding  the  said  Trace- 
well  may  not  have  inclosed  and  cultivated 
the  whole  of  the  land  in  controversy.  And 
if  he  BO  continued  in  the  possession  of 
594  the  land  in  *controversy  under  his 
said  claim  until  the  time  of  his  death  ; 
if  such  continuous  possession  was  five  years 
or  upwards,  and  so  died  in  such  possession ; 
that  on  his  death  there  was  a  descent  cast 
upon  his  heirs,  which  would  toll  the  entry 
of  the  plaintiff  or  those  under  whom  he 
claims,  then  being  the  owner  of  the  land 
now  claimed  by  the  plaintiff;  and  if  the 
said  defendants  continued  the  possession  as 
held  by  their  said  ancestor  and  had  not 
abandoned  the  same  at  any  time  before  the 
commencement  of  the  present  suit,  the 
plaintiff  could  not,  under  such  circum- 
stances, maintain  a  warrant  for  unlawful 
entry. 

Second.  If  the  jury  shall  believe  from  the 
evidence,  that  the  said  Arnold  Tracewell, 
the  father  of  the  defendants,  entered  upon 
the  land  in  controversy  and  took  possession 
of  it  at  the  time  and  in  the  manner  sup- 
posed in  the  first  instruction,  and  that  he 
remained  in  such  possession  for  more  than 
three  years  after  he  so  took  the  possession ; 
if  the3'  shall  also  believe  that  the  defend- 
ants, at  the  time  that  their  father  so  took 
possession,  were  infants  of  tender  years, 
they  cannot  be  considered  so  responsible 
for  any  act  that  he  did  upon  said  land  as  to 
enable  the  plaintiff  to  maintain  an  unlaw- 
ful entry  against  such  infants  for  such  acts. 

Third.  If  the  jury  shall  believe  that  the 
said  Arnold  Tracewell  took  and  held  adverse 
possession  of  the  land  in  controversy  at  the 
time  and  in  the  manner  supposed  in  the 
first  instruction,  and  died  so  possessed,  and 
that  the  defendants  took  possession  after 
his  death  in  the  manner  in  which  he  had 
so  taken  and  held  the  same,  and  had  at  no 
time  abandoned  said  possession,  and  were 
in  the  actual  adverse  possession  of  said 
land  in  controversy  at  the  time  of  the  con- 
veyance to  the  plaintiff,  then  his  deed  was 
inoperative  for  the  land  in  controversy  so 
held  in  adverse  possession. 

Which  instructions  were  objected  to  by 
plaintiff,    but    were    given   by   the    court. 
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S9S      To  which  opinion  of  *the  court  giving: 
said    instructions     the    plaintiff  ex- 
cepted.    Thereupon  the  plaintiff  moved  the 
court  to  give  the  following  instructions: 

No.  1.  If  the  jury  are  satisfied  that  Hugh 
Phelps  entered  under  the  deed  from  Hardin, 
dated  12th  day  of  July  1805,  upon  the  land 
described  in  said  deed,  built  a  mill,  caused 
a  portion  of  it  to  be  fenced  and  cultivated 
by  his  tenants,  intending  in  so  doing  to 
assert  his  right  to  the  possession  of  the 
entire  tract,  then  such  acts  on  the  part 
of  Phelps,  the  same  land  being  wholly 
unoccupied  by  any  other  person,  gave  him 
the  possession  of  said  tract  of  land,  coex- 
tensive with  the  boundaries  of  his  deed, 
which  possession  would  continue  in  Phelps 
and  his  assigns  (until  there  was  an  actual 
entry  upon  some  part  of  said  tract,  under 
color  of  title,  with  an  intention  to  oust 
said  Phelps  and  those  claiming  under  him, 
which  intention  must  be  evidenced  by 
building,  residence,  inclosure  or  other  open 
and  notorious  acts  of  possession,  equiva- 
lent to  residence  or  cultivation  or  inclos- 
ure), and  such  possession  so  taken  by 
Phelps,  and  continued  for  the  period  of 
seven  years,  would  be  a  bar  to  any  right 
of  entry  on  the  part  of  the  defendants  or 
their  ancestor,  or  any  other  person  claiming 
under  the  Gibson  patent,  in  the  year  1831 
or  subsequently,  the  patent  of  said  Gibson 
being  of  the  same  date  of  the  Hardin  patent 
under  which  the  plaintiff  claims. 

Nos.  2  &  3.  Ask  the  court  to  instruct  the 
jury  that  Arnold  Tragew^U,  up  to  the  mak- 
intr  of  the  deed  from  Stephenson  in  August 
1834,  was  bounded  and  abutted  by  his  title 
bond  on  and  by  the  line  of  Daniel  Kinche- 
loe.  and  that  the  said  Kincheloe,  and  those 
claiming  under  him  living  on  his  tract  of 
land  called  for  by  said  title  bond,  the  law 
adjudged  him  or  them  in  possession  to  his 
boundary  called  for  by  the  bond  of  Trace- 
well,  and  that  occasional  acts  of  cutting 
timber,  getting  tan-bark,  making 
5%  rails  or  making  sugar,  outside  *of  the 
calls  of  said  title  bond  by  said  Trace- 
well,  unaccompanied  with  a  paper  title, 
either  legal  or  colorable,  would  not  confer 
on  the  said  Tracewell  any  actual  possession 
within  the  bounds  of  said  Kincheloe  and 
outside  of  the  boundaries  of  said  title  bond, 
and  that  such  acts  up  to  the  time  of  making 
of  the  deed  in  August  1834,  would  be 
adjudged  in  law  to  be  trespass.  That  until 
the  making  of  the  deed  in  August  1834,  the 
said  A.  Tracewell  was  bounded  and  abutted 
by  the  line  of  said  Daniel  Kincheloe,  and 
that  after  the  making  of  said  deed,  it 
calling  for  a  course  common  to  the  deed  of 
Kincheloe  and  the  line  of  Kincheloe,  and 
the  line  of  Kincheloe  called  for  being 
marked,  are,  together  with  the  title  bond 
and  the  parol  evidence  before  them,  to  be 
weighed,  and  if  on  the  whole  evidence  they 
are  satisfied  the  call  for,  and  the  marking 
of  the  beech,  were  intended  to  be  in  Har- 
din's or  Daniel  Kincheloe's  line,  and  that 
the  surveyor  and  said  Tracewell  marked 
said  beech,  supposing  it  to  be  in  Hardin's 
or  Kincheloe's  line,  then,  it  being  marked 


by  mistake,  the  jury  would  reject  such 
mistaken  mark,  and  run  the  line  by  the 
other  calls,  the  course  and  marked  line  of 
Tracewell *s  deed. 

No.  4.  If  the  jury  believe  that  A.  Trace- 
well  had  taken  possession  at  the  time  and 
manner  indicated  in  the  first  instruction 
given,  as  early  as  August  1834,  or  in  the 
early  part  of  that  year,  and  had  cleared  and 
improved  upon  the  land  in  controversy  with 
an  intention  to  take  possession,  according 
to  the  metes  and  bounds  of  his  deed,  and 
did  such  other  open  and  notorious  and  ha- 
bitual acts  of  ownership  upon  the  said  land 
in  controversy,  as  would  give  him  an  actual 
adverse  possession,  according  to  the  facts 
supposed  in  the  first  instruction  given,  and 
so  continued  in  possession,  and  died  in  said 
possession  in  November  1839,  and  the  de- 
fendants, his  children  and  heirs,  held  and 
retained  the  possession^  so   taken   by 

597  him,  then  the  entry  *of  the  plaintiff, 
and  building  of  the  fence  inclosing  a 

part  of  the  land  in  controversy  within  the 
bounds  of  his  deed,  would  not  so  operate  as 
to  divest  the  defendants  of  their  possession 
of  the  land  in  controversy  according  to  the 
metes  and  bounds  of  their  deed,  and  confine 
it  to  their  actual  inclosure.  But  if  the  said 
A.  Tracewell  had  not  been  in  possession  of 
the  land  in  controversy  for  five  years  before 
his  death,  so  as  to  cast  a  descent  upon  the 
defendants,  and  the  said  Kincheloe  entered 
upon  and  inclosed  a  part  of  the  land  in 
controversy  under  his  title,  he  would  thereby 
divest  the  defendants  of  the  possession  of 
all  the  uninclosed  lands  within  the  inter- 
lock, provided  that  the  said  A.  Tracewell, 
in  his  life  time,  and  the  defendants  after 
his  death,  had  not  been,  as  is  supposed  in 
the  first  instruction,  in  the  actual  and  con- 
tinued adverse  possession  of  the  land  more 
than  seven  years;  but  if  the  jury  shall 
believe  that,  at  the  time  the  said  Kincheloe 
entered  and  inclosed  part  of  the  interlock, 
that  the  said  defendants  or  their  ancestor 
had  not  the  actual  possession  of  the  said 
land  long  enough  to  toll  the  entry  of  the  said 
Kincheloe,  that  the  defendants  again  enter- 
ing upon  the  possession  of  said  Kincheloe 
thus  regained,  would  be  a  trespass;  and  if 
they  continued  to  hold  the  possession,  this 
action  may  be  maintained  against  them, 
provided  it  is  brought  within  three  years 
after  they  regained  possession. 

No.  5.  The  patents  being  read  and  there 
being  no  parol  evidence  offered  to  fix  any 
point  whereby  the  survey  of  Gibson  can  be 
located,  nor  any  evidence  other  than  ap- 
pears on  the  face  of  the  papers,  the  plain- 
tiff's counsel  moved  the  court  to  instruct 
the  jury  what  point  is  by  them  to  be  adopted 
in  laying  down  said  survey  on  the  plat,  or 
in  other  words,  how  far  below  the  mouth 
of  Tygart's  creek  they  are  to  fix  the  begin- 
ning corner  required. 

No.  6.  Move   the  court   to    instruct 

598  the  jury  that   *when   there  are   two 
patents  of  the   same  date,  and  those 

claiming  under  one  enter  and  hold  under 
the  same  for  twenty  years,  from  1805  to 
1833,  then  such  title  should  prevail  against 
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the  other  patent  of  same  date  under  which 
no  possession  was  had  until  1833. 

AU  of  which  instructions  the  court  re- 
'fused  to  f^'w^t  and  the  plaintiff  ag^ain  ex- 
cepted. 

There  was  a  verdict  in  favor  of  the  de- 
fendants: Whereupon  the  plaintiff  moved 
for  a  new  trial  upon  the  ground  that  the 
veTdict  was  not  sustained  by  the  evidence ; 
and  on  the  further  ground  of  a  misdirec- 
tion of  the  jury  by  the  court.  But  the 
court  overruled  the  motion  and  gave  judg- 
ment for  the  defendants;  and  the  plaintiff 
again  excepted:  And  upon  his  application 
this  court  granted  a  supersedeas  to  the 
judgment. 

Price  and  Fry,  for  the  appellant. 
Fisher,  for  the  appellees. 

LE£^>  J.  That  a  warrant  for  a  forcible 
or  unlawful  entry  upon  lands  and  tenements 
and  turning  another  out  of  possession,  or 
for  unlawfully  and  against  his  consent 
withholding  possession  from  the  party  en- 
titled, under  our  statute,  is  a  civil  action, 
which,  by  virtue  of  the  act  of  the  28th  of 
March  1843,  may  be  removed  to  the  Circuit 
court,  on  motion  without  notice,  after  it 
shall  have  remained  undecided  in  the  County 
court  for  the  period  of  one  year  or  upwards, 
has  been  decided  by  this  court,  after  full 
argument  during  the  present  term,  in  the 
case  of  Harrison  v.  Middleton,  supra  527. 
I  refer  to  the  opinion  delivered  by  Judge 
Moncnre  in  that  case,  for  a  very  full  and 
(to  me)  satisfactory  exposition  of  the  rea- 
sons which  conduced  to  that  conclusion. 

By  the  provisions  of  the  act  referred  to, 
any  two  justices  of  the  peace  of  the  county 

may  meet  at  the  court-house,  and  form 
599      a  court  for  the  trial  of  such  a  *war- 

rant ;  when  so  met  and  a  court  is  so 
constituted,  it  is  declared  to  be  a  court  of 
record,  with  power  to  issue  all  proper  proc- 
ess to  bring  before  them  witnesses  or  other 
persons  whose  attendance  may  be  lawfully 
required  by  them ;  and  to  adjourn  from  day 
to  day  and  from  time  to  time  till  the  trial 
is  ended.  The  sheriff  of  the  county  is  re- 
quired to  attend  upon  the  justices  constitut- 
ing it,  and  to  execute  their  orders.  The 
clerk  of  the  County  or  Corporation  court  is 
also  to  attend  them,  to  record  their  proceed- 
ings and  iile  away  the  papers  exhibited. 
A  jury  is  to  be  impaneled  and  charged  in 
the  manner  prescribed  by  the  act;  the  jus- 
tices are  to  suffer  the  parties  to  be  heard  by 
counsel ;  to  admit  all  legal  evidence  offered 
on  either  side ;  to  decide  all  questions  of 
law  properly  submitted  to  them ;  to  admit 
bills  of  exceptions  to  their  opinions;  and  in 
all  respects  conduct  the  trial  according  to 
the  usages  of  courts  of  law  within  this 
commonwealth.  When  a  verdict  has  been 
rendered,  the  court  is  to  render  judgment 
upon  it  in  favor  of  the  plaintiff  or  the  de- 
fendant, according  to  the  nature  of  the  find- 
ing; or  it  may  for  proper  cause  set  it  aside, 
and  grant  a  new  trial,  as  in  other  civil 
causes  (Sess.  Acts,  1825-6,  p.  26,  {  3) ;  in 
which  latter  case,  the  cause  is  to  be  con- 
tinued to  the  regular  term  of  the  County  or 


Corporation  court,  and  the  new  trial  is  to 
be  had  therein.  The  judgment  of  the  jus- 
tices so  rendered  is  to  be  regarded  as  a 
judgment  of  the  court  of  the  county,  and 
is  to  be  in  all  respects  executed  in  the  same 
manner  as  if  it  had  been  the  judgment  of 
such  court  at  an  ordinary  term ;  and  either 
party  thinking  himself  aggrieved,  may 
have  the  same  remedy,  by  writ  of  ^rror  or 
supersedeas,  as  if  it  had  been  the  judgment 
of  such  court:  and  if  it  be  reversed,  the 
cause  is  to  be  remanded  to  such  court,  where 
necessary.  I  think  it  clear,  therefore,  that 
a  court  so  constituted  is  to  be  regarded  as 
a  special  County  court  for  the  trial  of 

600  the  ^particular  cause ;  and  that  when 
two  or   more   justices  meet  and  form 

such  a  court,  the  case  is  to  be  regarded  for 
the  purpose  of  the  act  above  referred  to, 
and  all  other  legal  purposes,  as  pending  in 
the  County  court ;  and  that  after  the  expira- 
tion of  one  year  from  that  time,  if  it  re- 
main undecided,  it  may  be  removed  to  the 
Circuit  court,  according  to  the  provisions 
of  that  act. 

I  think  the  objection  which  has  been 
urged  on  the  part  of  the  defendants  to  the 
warrant  is  without  any  valid  foundation. 
The  complaint  made  and  verified  by  the 
party  under  oath,  may  be  looked  to  in  aid 
of  the  warrant ;  and  taking  them  in  con- 
nection, they  may  be  fairly  construed  as 
being  for  an  unlawful  entry  and  turning 
the  plaintiff  out  of  possession  of  the  tene- 
ment in  controversy,  and  unlawfully  hold- 
ing the  plaintiff  out  of  possession  at  the 
institution  of  the  suit.  The  withholding 
of  the  possession  by  the  defendant  at  the 
emanation  of  the  warrant,  was  a  fact  as 
important  to  be  found  by  the  jury  as  that  of 
the  original  turning  out,  to  entitle  the 
plaintiff  to  a  recovery.  I  think  the  motion 
to  quash  was  properly  overruled. 

The  plaintiff* s  motion  to  exclude  all  the 
documentary  testimony  offered  by  the  de- 
fendant, came  at  a  late  period,  not  having 
been  made  until  all  the  evidence  had  been 
given,  and  after  the  opening  argument  for 
the  plaintiff  had  been  concluded  and  that 
of  one  of  the  defendant's  counsel  about 
closed;  but  if  the  motion  is  to  be  treated 
as  a  motion  to  instruct  the  jury  to  disregard 
the  evidence,  and  in  that  view  deemed  ad- 
missible when  made,  and  waiving  the  ques- 
tion whether  the  grant  to  Gibson  and  the 
conveyance  from  Laing  to  Stephenson 
being  referred  to  in  the  deed  from  Stephen- 
son to  the  ancestor  of  the  defendants,  as 
instruments  of  title  under  which,  together 
with  the  title  bond  from  L/aing  and  the  deed 
from  Stephenson,  the  defendants  claimed, 
might  not  properly  have  been  given  in  evi- 
dence aloncr   with   the  title  bond  and 

601  deed,    *for   the     purpose    of    proving 
such  a  possession  under  an  honest  and 

bona  fide  claim  of  title  as  might  ripen  their 
claim,  however  defective  originally,  into  a 
perfect  title,  still,  for  the  purpose  of  prov- 
ing such  a  possession  and  thu3  making  out 
a  bar  under  the  statute,  the  title  bond  and 
deed  from  Stephenson  were  legitimate  and 
proper    testimony,    though   the  defendants 
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did  fail  to  connect  themselves  with  the 
grant  to  Gibson ;  and  as  the  motion  was  to 
exclude  all  the  documentary  evidence  of 
the  defendant,  it  was  too  broad.  Nor  was 
the  court  bound  to  discriminate  between  the 
different  documents  oifered;  but  might 
properly,  as  it  did,  overrule  the  motion 
for  want  of  a  proper  designation  by  the 
plaintiff  of  the  particular  instruments  of 
evidence  which  ought  to  have  been  ex-  j 
eluded. 

Of  the  first  instruction  given  to  the  jury, 
complaint  is  made  that  its  meaning  is  ob- 
scure; and  that  however  understood,  it 
states  the  law  incorrectly.  The  instruction 
is  perhaps  somewhat  deficient  in  perspi- 
cuity ;  but  if  it  be  examined  with  some  lit- 
tle care  and  attention,  I  think  its  meaning 
will  be  sufficiently  apparent.  Nor  is  there 
any  such  obscurity  about  it  as  would  render 
it  unintelligible  to  a  jury  of  ordinary  intel- 
ligence. It  in  effect  asserts  the  following 
propositions:  That  if  the  instruments  of 
title  under  which  the  plaintiff  and  the  de- 
fendants claimed,  respectively,  embraced 
the  land  in  controversy ;  and  if  the  plaintiff 
and  those  under  whom  he  claimed  had  en- 
tered upon  and  taken  actual  possession  of 
that  part  of  the  land  embraced  within  their 
boundary  outside  of  the  interlock  with  the 
defendants*  boundary ;  and  if  the  ancestor  of 
the  defendants,  under  his  deed,  entered 
upon  the  land  in  controversy  (that  is,  upon 
the  part  within  the  interlock),  claiming  it  as 
his  own,  the  same  being  embraced  by  his 
deed,  and  took  and  held  actual  adversary  pos- 
session thereof  by  residence,  improvement, 
cultivation  or  other  open,  notorious 
602  and  habitual  ^acts  of  ownership,  co- 
extensive with  the  limits  of  the  in- 
terlock, the  land  within  the  same  having 
continued  to  be  forest  and  in  a  state  of  na- 
ture, until  so  entered  upon  and  taken  pos- 
session of  by  the  defendants*  ancestor,  such 
entry  and  possession  of  the  latter  operated 
a  disseizin  of  those  under  whom  the  plain- 
tiff claimed,  to  the  extent  of  the  interlock, 
although  the  ancestor  of  the  defendants 
may  not  have  actually  inclosed  and  culti- 
vated the  whole  of  the  land  in  controversy. 
And  that  if  he  continued  in  possession  unin- 
terruptedly, for  five  years  or  upwards,  and 
died  so  in  possession,  upon  his  death  a  de- 
scent was  cast  upon  the  defendants,  his 
heirs,  which  would  toll  the  entry  of  those 
so  disseized;  and  that  if  the  defendants 
continued  to  hold  such  possession  uninter- 
ruptedly from  the  death  of  their  ancestor 
until  the  institution  of  this  suit,  the  plain- 
tiff could  not  maintain  his  action.  So 
understood,  I  cannot  perceive  any  well 
founded  objection  to  the  instruction.  It 
presupposes  an  ouster  by  the  defendants' 
ancestor  of  the  plaintiff  to  the  whole  extent 
of  the  premises  in  controversy,  the  land 
embraced  by  the  interlock ;  and  affirms  that 
the  adversary  possession  which  constitutes 
it  must  not  of  necessity  be  evidenced  by 
actual  inclosure  and  cultivation,  but  may  be 
by  other  open,  notorious  and  habitual  acts 
of  ownership,  sufficient  to  amount  to  actual 
possession.     That  such  possession   may   be 


in  this  mode  is  sufficiently  established  by 
the  cases  of  Taylor  v.  Burnsides,  1  Gratt. 
165,  and  Overton  v.  Davisson,  Ibid.  211 ;  and 
is  also  supported  by  the  authority  of  the 
cases  of  JBllicott  v.  Pearl,  10  Peters'  R. 
412;  and  Swing's  lessee  v.  Burnett,  11 
Peters'  R.  41.  That  the  premises  in  con- 
troversy were  embraced  by  both  of  the  con- 
flicting claims,  and  that  possession  had 
been  taken  by  those  under  whom  the  plain- 
tiff claimed,  of  that  part  of  the  land  claimed 
by  them  without  the  limits  of  the  interlock, 
would  not  render  actual  inclosure  or 

603  fencing  in,  *and  actual  cultivation, 
indispensable  to  enable  the  defend- 
ants or  their  ancestor  to  acquire  ix>ssession 
of  the  land  within  the  interlock.  For  this 
purpose  the  exercise  of  acts  of  ownership, 
if  they  were  of  the  character  contemplated 
by  the  law  as  sufficiently  importing  use, 
occupation  and  enjoyment,  would  suffice: 
and  the  possession  which  they  would  con- 
fer would  be  of  a  part  or  the  whole,  accord- 
ing as  they  were  restricted  to  a  part,  or 
coextensive  with  the  entire  limits  of  the 
interlock. 

It  is  supposed,  however,  that  the  instruc- 
tion was  intended  to  present  the  ques- 
tion raised  in  the  case  of  Overton  y. 
Davisson,  ubi  supra,  and  upon  which  the 
opinions  of  the  judges  then  constituting^ 
the  court,  were  so  much  divided,  as  to  the 
effect  of  an  actual  occupation  by  a  junior 
patentee  of  part  of  an  interlock  upon  the 
claim  of  another  under  an  elder  and  con- 
flicting grant,  the  latter  having  previously 
taken  possession  of  that  portion  of  the  land 
within  his  boundary  outside  the  interlock. 
But  however  that  may  be,  the  bill  of  ex- 
ceptions as  taken,  does  not  present  the 
question.  It  must  be  construed  as  suppos- 
ing a  possession  of  the  whole  land  within 
the  interlock.  Whether  it  might  have  been 
raised  upon  the  evidence  in  the  cause,  is 
immaterial.  The  instructions  asked  for  by 
the  defendants,  and  which  the  court  de- 
clined to  give,  are  not  made  part  of  the 
record;  and  in  the  instructions  which  the 
court  gave  in  lieu  of  them,  no  opinion  is 
expressed  on  the  point. 

The  second  and  third  instructions  g'iven 
by  the  court,  have  only  been  questioned, 
because  they  refer  to  the  time  and  manner  of 
taking  and  holding  possession  supposed  in 
the  first  instruction,  the  expression  of 
which  therein  is  supposed  to  be  elliptical 
and  obscure  or  repugnant  and  contradictory 
in  the  terms  employed.  I  have  already  said 
there  is  no  well  founded  objection  to  the 
first  instruction,  nor  any  serious  diffi- 

604  culty   in    ^understanding    its    proper 
meaning.      That    if    the   defendants 

were  infants  at  the  time  of  the  acts  done  by 
their  father,  they  could  not  be  responsible 
for  those  acts  in  this  form,  as  stated  in  the 
second  instruction ;  aiid  if  at  the  time  of 
the  conveyance  to  the  plaintiff,  the  ances* 
tor  of  the  defendants  held  the  land  in  con- 
troversy in  actual  adverse  possession  under 
his  claim,  and  continued  to  hold  the  same 
until  his  death,  and  such  possession  was 
after  his  death,  continued   by   the  defend-^ 
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ants,  and  never  abandoned  by  them,  that 
such  conveyance  to  the  plaintiff  was  inop- 
erative and  ineffectual  to  pass  title  to  the 
premises  so  held  in  such  adversary  posses- 
sion, are  propositions  too  plain  to  admit  of 
doubt  or  discussion. 

We  come  next  to  the  instructions  asked 
for  by  the  plaintiff,  and  which  the  court 
refused  to  g^ive. 

With  reg^ard  to  the  first  of  the  series,  it  is 
only  necessary  to  say  that  it  must  be  un- 
derstood as  declaring  to  the  jury  that  pos- 
session taken  by  those  under  whom  the 
plaintiff  claimed,  of  the  premises  in  contro- 
versy, and  continued  for  seven  years,  would 
be  in  the  year  1831,  or  subsequently,  a  bar 
to  any  right  of  entry  on  the  part  of  the 
defendants  or  their  ancestor,  or  any  other 
person  claiming  under  the  Gibson  grant; 
whereas  in  the  year  1831  and  until  the  pas- 
sage of  the  act  of  March  30th,  1837,  no  pos- 
session short  of  fifteen  years,  unaided  by  a 
descent  cast,  would  bar  the  entry  of  one 
having  right  or  title  to  the  same :  and  the 
court,  for  this  reason,  might  properly  re- 
fuse to  give  the  instruction. 

The  second  in  the  series  is  also  objection- 
able, first,  because  if  taken  in  connection 
with  the  evidence,  as  it  must  be  to  escape 
the  objection  of  being  a  mere  abstraction, 
it  assumes  that  the  acts  relied  upon  by  the 
defendants  as  showing  their  possession, 
were  occasional  or  interrupted,  and  not  con- 
tinued and  habitual,  a  matter  of  which  it 
was  for  the  jury  to  judge;  and 
60S  ^secondly,  because  it  assumes  that 
such  acts  on  the  part  of  the  ancestor 
of  the  defendants  were  unaccompanied  by 
any  ** paper  title,"  legal  or  colorable;  and 
declares  that  possession  of  the  premises 
could  not  be  gained  without  such  a  paper 
title  embracing  the  same  within  its  bound- 
ary. An  entry  by  one  upon  land  in  posses- 
sion, actual  or  constructive,  of  another,  in 
order  to  operate  as  an  ouster  and  gain  a 
possession  to  the  party  entering,  must  be 
accompanied  by  a  claim  of  title ;  but  it  is 
not  indispensable  that  the  claim  should  be 
ostensible  in  the  form  of  a  deed  or  any 
other  writing.  The  claim,  from  its  nature 
and  character,  may  be  wholly  independent 
of  any  written  evidence.  Nor,  if  the  party 
have  a  deed  or  other  writing  with  a  specified 
boundary,  is  the  possession  which  he  may 
take  and  hold  necessarily  restricted  to  what 
shall  prove  to  be  within  the  precise  bound- 
ary. He  may  take  and  may  hold  actual 
possession  of  land  lying  outside  his  true 
boundary.  Whether  he  has  done  so  in  any 
particular  case,  is  a  question  of  fact  and 
of  intention ;  and  whether  the  acts  referred 
to  in  this  case  amounted  to  such  a  posses- 
sion, or  were  those  of  a  mere  trespasser, 
was  a  matter  for  the  determination   of   the 

jary. 

With  regard  to  the  third  instruction  asked 
for,  I  have  only  to  remark  that  I  think  it 
was  upon  a  matter  wholly  irrelevant  to  the 
issue  before  the  jury.  Whether  the  entry 
had  been  made  and  possession  held,  mis- 
takenly, in  consequence  of  the  supposed 
error  in  running  the  line  and   marking  the 


beech  referred  to,  was  a  question  which 
perhaps  might  have  been  material  on  the 
general  issue  in  an  action  of  ejectment,  or 
on  the  mise  joined  on  the  mere  right  in  a 
writ  of  right.  But  it  could  not  have  been 
material  in  this  case.  Here  the  question 
was  whether  in  point  of  fact  such  entry  had 
been  made  and  such  possession  held,  and 
how  long  before  the  institution  of  the  suit; 
and  I  cannot  perceive  how  the  origin 

606  of  the  defendant's  *possession  could 
tend  to  illustrate  the  plaintiff's  right, 

or  in  any  manner  aid  the  jury  in  determin- 
ing the  line  by  which  the  defendant's  actual 
possession  was  to  be  bounded. 

The  fourth  instruction  asked  for  by  the 
plaintiff  is  justly  obnoxious  to  the  objection 
made  by  him  to  the  first  instruction  given 
by  the  court.  The  terms  in  which  it  is 
expressed  are  very  vague  and  indefinite, 
and  the  meaning  intended  is  extremely 
doubtful  and  obscure.  If  given,  it  would 
have  been  as  likely  to  confuse  the  jury  as 
to  aid  them  in  their  deliberations.  But  it 
is  otherwise  objectionable.  It  is  framed 
upon  the  hypothesis  that  the  plaintiff  had 
entered  upon  and  regained  possession  of  the 
premises  in  controversy  after  the  entry  by 
the  ancestor  of  the  defendants ;  and  there  is 
no  proof  of  such  re-entry  and  regaining  of 
possession.  It  also  assumes  as  a  fact  in 
the  cause,  that  after  the  plaintiff  had  thus 
regained  possession  the  defendants  (after 
the  death  of  their  ancestor)  had  re-entered 
upon  him ;  and  declares  such  re-entry  to  be 
a  trespass  which  might  be  redressed  in  this 
action,  if  the  defendants  continued  to  hold 
possession,  provided  it  had  been  brought 
within  three  years  after  they  had  so  re- 
gained possession.  Now,  whether  the  de- 
fendants had  entered  upon  the  plaintiff  and 
dispossessed  him,  was  the  very  gist  of  the 
action;  and  if  it  had  even  been  stated 
h3'pothetically,  it  would  have  been  no  less 
objectionable,  because  there  was  no  proof 
of  any  such  re-entry  by  the  defendants  after 
the  death  of  their  ancestor,  upon  a  regained 
possession  of  the  plaintiff.  The  only  entr)' 
that  could  be  imputed  to  them  was  the  entry 
made  by  their  ancestor  in  his  life  time ;  and 
their  possession  was  precisely  the  continua- 
tion of  the  possession,  whatever  it  was, 
that  he  had  at  the  time  of  his  death  in  1839. 
There  was  no  fresh  entry  made  by  them, 
nor  any  renewal  of  an  interrupted  posses- 
sion.    The  instruction  also  imputes  to 

607  ''^an  entry  upon  and  inclosure  of  part 
of   the   land   in    controversy    by   the 

plaintiff  under  his  title,  the  effect  of  divest- 
ing the  defendants  of  the  possession  of  all 
the  uninclosed  lands  within  the  interlock, 
without  regard  to  the  intent  with  which 
such  entry  and  inclosure  were  made; 
whether  that  were  to  take  possession  and 
oust  the  defendants  of  the  whole,  or  only 
the  part  entered  upon  and  inclosed;  and  is 
on  this  account  also  obnoxious  to  just  crit- 
icism. 

The  fifth  instruction  was  a  direct  appeal 
to  the  court  to  settle  a  fact  deemed  material 
in  the  cause,  the  locality  of  the  beginning 
comer  of  the  Gibson  survey.     It  is  true  the 
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court  might  be  called  on  to  instruct  the  jury 
as  to  the  principles  of  law  which  might 
serve  to  enable  them  to  determine  this 
point ;  but  it  was  not  for  the  court  to  apply 
those  principles  to  the  facts  of  the  case,  and 
point  out  to  the  jury  the  place  at  which  they 
are  to  place  the  comer  in  question.  But  if 
this  were  even  otherwise,  it  was  for  the 
party  moving  the  instruction  to  designate 
the  point  which  he  contended  should  be 
adopted,  or  those  which  he  thought  should 
be  rejected ;  and  not  to  call  upon  the  court 
in  general  terms,  to  examine  the  whole 
case  and  find  out  and  designate  to  the  jury 
the  point  at  which  the  corner  in  question 
was  to  be  fixed. 

The  sixth  and  last  instruction  asked  for 
by  the  plaintiff,  in  the  terms  in  which  it  is 
propounded,  presents  a  mere  abstract  prop- 
osition for  the  opinion  of  the  court.  But  if 
those  terms  could  be  aided  by  taking  them 
in  connection  with  the  evidence,  then  the  in- 
struction must  be  understood  as  assuming 
that  the  evidence  proved  that  those  claim- 
ing under  one  of  the  grants  referred  to, 
had  entered  and  held  possession  of  the 
premises  from  1805  till  1833,  and  that  no 
possession  had  been  had  under  the  other 
grant  until  1833,  matters  in  respect  of  which 
there  should  be  no  interference  on  the  part 
of  the  court  with  the  province  of 
608  *the  jury.  Besides,  although  posses- 
sion had  been  taken  under  one  of  the 
two  grants  referred  to,  bearing  the  same 
date,  and  had  been  held  from  1805  till  1833, 
yet  if  in  the  last  named  year  those  claim- 
ing under  the  other  grant  had  disseized 
those  previously  in  ]>ossession,  and  had 
continued  to  hold  the  premises  in  uninter- 
rupted adversary  possession  down  to  the  in- 
stitution of  the  suit  in  June  1849,  it  by  no 
means  followed  that  the  title  of  those  who 
held  the  possession  prior  to  1833,  would 
prevail  in  this  suit.  On  the  contrary,  the 
subsequent  adverse  possession  for  sixteen 
years  would  be  a  bar  to  such  title,  unless 
those  claiming  it  could  bring  themselves 
within  the  exception  contained  in  the  act  of 
1837,  or  were  entitled  to  recover  in  a  writ  of 
right  upon  the  seizin  of  their  ancestor  or 
predecessor.  And  we  must  suppose  that  the 
comparison  of  titles  made  in  the  instruction 
referred  to  the  parties  in  the  pending  ac- 
tion; for  if  it  were  intended  to  apply  as 
between  previous  claimants,  it  would  have 
been  totally  irrelevant. 

F^or  these  reasons,  I  think  no  error  was 
committed  by  the  court  in  refusing  to  give 
either  of  the  instructions  asked  for  by  the 
plaintiff.  The  remark  too  which  has  been 
made  in  relation  to  the  third  of  the  series, 
is  equally  applicable  to  most  if  not  all  of 
the  others.  The  case  was  not  ejectment  nor 
a  writ  of  right,  but  a  statutory  proceeding 
involving  merely  a  question  of  an  unlawful 
entry  and  ouster  on  the  part  of  the  defend- 
ants within  the  period  of  the  limitation, 
and  a  wrongful  detainer  of  possession  at  the 
institution  of  the  suit;  though  the  parties 
seemed  to  regard  themselves  as  fully  em- 
barked in  a  trial  of  titles.  It  is  difficult  to 
perceive  how  the  questions  mooted  in  those 


instructions  could  tend  to  illustrate  the 
matter  in  issue  before  the  jury.  Upon  a 
trial  of  titles  between  these  parties  they 
might  no  doubt  be  proper  subjects  for  dis- 
cussion ;  but  however  decided  in  this 
609  case,  they  *would  seem  to  be  irrele- 
vant and  inconclusive.  And  though 
decided  erroneously,  it  should  seem  the 
judgment  should  not  on  that  account  be 
reversed,  if  we  can  see  from  the  bill  of 
exceptions  that  they  did  not  and  could  not 
affect  the  merits  of  the  case  before  the  jury- 
Hunter  V.  Jones,  6  Rand.  541.  See  also  Le 
Bret  V.  Papillon,  4  East's  R.  502. 

Waiving  all  objections  to  the  form  of  the 
bill  of  exceptions  purporting  to  set  out  the 
facts  proved,  I  think  the  motion  for  a  new 
trial  was  properly  overruled  upon  the  merits. 
The  plaintiff  wholly  failed  to  prove  any 
such  entry  and  ouster  on  the  part  of  the 
defendants,  on  the  foundation  of  which 
alone  he  could  be  entitled  to  recover.  The 
only  entry  and  taking  possession  proved 
was  that  of  the  defendant's  ancestor, 
which  was  certainly  not  later  than  1834; 
and  the  possession  of  the  defendants  was 
but  the  continuation  of  the  possession  of 
their  ancestor,  which  devolved  upon  them 
on  his  death  in  the  year  1839.  Whatever 
might  have  been  the  fate  of  a  proper  action 
for  the  trial  of  the  disputed  title  between 
these  parties,  the  plaintiff  clearly  mistook 
his  remedy  in  resorting  to  this  proceeding. 
He  has  wholly  failed  to  make  out  a  case 
upon  which  he  is  entitled  to  recover  here; 
and  the  attempt  to  try  the  title  in  this  fom 
must  be  wholly  ineffectual. 

I  am  of  opinion  to  affirm  the  judgment. 

The  other  judges  concurred  in  theopinioa 
of  Lee,  J. 

Judgment  affirmed. 


610    ^O'Brien  &  ala.  v.  Stephens  &  alt. 

July  Term.  1864,  Ltewisburf. 

I  Foreign  Attachments  In  Equity.— Tbe  act  of  April 
8rd.  1852,  Sess.  Acts,  cb.  96.  S  1,  p.  78.  gives  a  rem- 
edy in  a  court  of  equity  to  a  creditor  affalnst  bis 
absent  debtor,  wbere  the  debtor  has  estate  or 
debts  due  to  him  in  the  county  or  corporation 
where  the  suit  is  brought. 

a  5«me— Affldsvlt-When  Made.*— The  aJIdavU  re- 
quired by  the  statutes  to  authorize  a  creditor  t* 
sue  out  an  attachment  against  the  effects  of  aa 
absent  debtor,  may  be  made  either  before  or  after 
the  bill  is  filed. 

3.  5effle— Relief  Qiven  According  to  EqaltsUe  Prln- 

clpie8.t— When  the  court  has  properly  taken  iurl»- 

*Poreign  Attechments  in  Equity— AfUdevlt—Wben 

Hede.— See.  on  this  subject,  foot-noU  to  Plsher  t. 
March,  26  Gratt.  765.  where  the  principal  case  is  dtcd 
and  all  the  cases  that  cite  the  principal  case  for  tt&ts 
point.  See  also,  monographic  note  on  "Attachments'* 
appended  to  Lancaster  v.  Wilson,  27  Gratt.  6S4. 

Khencery  Practice— Relief  Given  According  to 
Equitable  Principles.— When  the  court  has  properly 
taken  jurisdiction  of  a  cause  against  an  absent  de- 
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diction  of  a  cause  aflrainst  an  absent  defendant.  It 
most  proceed  to  filve  relief  accordlDflr  to  the  prin- 
ciples of  equity. 

4.  5saM— When  PcrsoiMl  Decree  M«y  Be  Rendered.^— 
If  an  absent  defendant  does  not  appear  in  tbe 
cause,  there  cannot  be  a  personal  decree  against 
bim;  but  the  attached  effects  can  alone  be  sub- 
jected. But  if  he  does  appear,  there  may  be  a 
pen^>nal  decree  only  against  him,  or  there  may 
be  both  a  personal  decree  and  a  decree  subject- 
insr  the  attached  effects. 

5.  Sane— 5«Hie.— If  the  absent  debtor  appears,  and 
the  attachment  has  not  been  sued  out  or  levied, 
there  may  still  be  a  personal  decree  against  him. 
Or  the  plaintiff  may,  after  the  debtor's  appearance, 
make  the  affidavit,  sue  out  an  attachment,  and 
have  it  levied  on  the  effects  of  the  debtor,  and 
bare  them  subjected. 

4.  Sane— Failure  of  Bill  to  AverAttachmeiit  iMued— 
Effect.!— A  demurrer  to  a  bill  agrainst  an  absent 
defendant  will  not  lie  for  the  failure  to  aver  that 
an  attachment  had  issued;  because  the  statute  in 
terms  provides  that  this  process  may  Issue  after 
the  Institution  of  the  suit 

The  case  is  stated  in  the  opinion  of  Judge 
Samuels. 

Fisher,  for  the  appellants,  and  McComas, 
for  the  appellees,  submitted  the  case. 

SAMUEI^S,  J.  The  appellants  filed  a  bill 
in  the  Circuit  court  of  Mason  county,  at  July 
rules  1852,  ag-ainst  Abraham  Williams  and 
William  J.  Stephens,  wherein  it  was  in 
substance  alleg^,  that  Abraham  Williams 

of  Mason  county,  and  William  J.  Ste- 
611      phens,  *of  the  city  of  Cincinnati,  were 

bound  to  complainants   in  a  forfeited 

fendant,  it  must  proceed  to  erive  relief  according  to 
the  principles  of  equity.  For  the  above  proposition, 
see  the  principal  case  cited  in  Coleman  v.  Waters.  18 
W.  Va.  811  :  Perry  v.  Ruby,  81  Va.  828 ;  Stewart  v. 
Stewart  27  W.  Va.  176 ;  Hall  ▼.  Hall,  12  W.  Va.  12. 

tPofeign  Attachmeots— When  Personal  Decree  Hay 
Be  Rendered.— For  the  proposition  that  if  an  absent 
defendant  does  not  appear  in  the  cause,  there  cannot 
be  a  personal  decree  against  him,  but  the  attached 
effects  can  alone  be  subjected  ;  but  if  he  does  appear 
there  may  be  a  personal  decree  only  against  him.  or 
there  may  be  both  a  personal  decree  and  a  decree 
sabiecting  the  attached  effects,  the  principal  case 
Is  cited  and  approved  in  the  following  cases:  Barrett 
V.  McAllister.  88  W.  Va.  700, 11  S.  E.  Rep.  22Q  ;  Coleman 
V.  Waters,  18  W.  Va.  811 ;  Mahany  v.  Kephart.  15  W. 
Va.  619;  Taylor  v.  Cox,  82  W.  Va.  160,  9  S.  E.  Rep.  76  ; 
Wetberlll  v.  McCloskey,  28  W.  Va.  198 :  Fowler  v. 
Lewis,  30  W.  Va.  120. 14  S.  E.  Rep.  461.  As  authority 
for  the  proposition  (in  addition  to  the  cases  above) 
that  a  personal  judgment  cannot  be  rendered 
against  a  nonresident  defendant  who  does  not  ap- 
pear, and  that  where  there  is  no  service  of  process 
the  judgment  is  void,  see  the  following  cases:  Pen- 
noyer  T.  Neff,  96X7.  S.  606 :  Houston  v.  McCluney.  8  W. 
Va.  185;  Gilchrist  v.  W.  Va.  O.  &  O.  L.  Co.,  21  W.  Va. 
115;  Wilson  ▼.  Bank.  0  Leigh  674;  Gray  v.  Stuart, 
88  Gratt  361,  and  note :  Underwood  v.  McVeigh,  23 
Oratt400,and  noie\  Lamar  v.  Hale,  79  Va.  147  ;  Wade 
V.  Hancock,  70  Va.  0«a 

iChancery  Practice— Failure  of  BUI  to  Aver  Attach- 
ment Issued— Effect.— In  Price  V.  Pinnell.  4  W.  Va.  298, 
it  la  said  :  "To  maintain  the  jurisdiction  the  counsel 


forthcoming  bond,  on  which  was  due  the  sum 
of  five  hundred  and  twelve  dollars  and 
thirty- two  cents,  with  legal  interest  thereon 
from  April  6th,  1852,  until  paid.  That  it 
was  difficult  to  notify  Stephens  on  the  bond ; 
and  that  it  was  useless  to  notify  Williams. 
The  bill  further  alleged  that  Stephens  had 
valuable  real  and  personal  estate  in  Mason 
county ;  and  prayed  that  Stephens'  personal 
property  might  be  sold  to  satisfy  complain- 
ants' demand;  and  if  that  should  not  be 
sufficient  for  the  purpose,  that  then  the  real 
estate  might  be  sold  for  the  deficiency ;  and 
for  general  relief.  To  this  bill  the  defend- 
ants demurred ;  and  up6n  the  hearing,  the 
court  below  sustained  the  demurrer,  and 
dismissed  the  bill.  From  this  decree  the 
appeal  before  us  was  taken. 

Immediately  after  July  1st,  1850,  when 
the  Code  of  1849  went  into  operation,  a  bill 
such  as  this  could  not  have  beeh  enter- 
tained ;  the  statute  ^W\n^  the  remedy  by 
foreign  attachment  in  chancery,  exi^sting 
prior  to  July  1st,  1850,  having  been  repealed 
by  the  Code  of  1849.  A  new  remedy,  how- 
6Rrer,  is  given  by  the  statute  passed  April 
3rd,  1852,  which  was  in  force  from  its  pas- 
sage.    Sess.  Acts  1852,  ch.  95,  {  I,  p.  78. 

By  the  statute  last  named,  a  right  is 
given  to  a  creditor  to  sue  his  debtor  in  a 
court  of  equity,  if  his  debt,  exclusive  of 
interest,  exceed  twenty  dollars,  if  the  debtor 
be  not  a  resident  of  the  state,  and  if  he 
have  estate,  or  debts  due  to  him  within  the 
county  or  corporation  in  which  the  suit  is 
brought.  The  statute  of  1852,  above  men- 
tioned, taken  in  connection  with  the 
statute.  Code  1849,  ch.  151,  {  1,  gives  a 
creditor  the  right,  upon  making  an  affidavit 
stating  the  amount  and  justice  of  the  claim, 
that  there  is  present  cause  of  action  there- 
for, that  the  defendant  or  one  of  the  de- 
fendants, is  not  a  resident  of  this  state,  and 
that  the  affiant  believes  he  has  estate 
612      or  debts  due  him  within  *the  county 

relies  exclusively  on  the  case  of  O'Brien  v.  Stephens, 
It  Oratt.  610.  In  that  case  there  was  an  appearance 
and  a  demurrer  to  the  bill  by  the  nonresident 
defendant,  thereby  putting  himself  fully  under  the 
control  of  the  court,  for  every  legitimate  purpose. 
In  the  case  under  consideration  Pinnell  objected  to 
the  juriKdlction,  because  the  process  had  not  been 
executed  a^rainst  him,  which  makes  a  case  materi- 
ally different  from  that  of  O'Brien  v.  Stephens. 

"The  defendant  had  the  riffht  to  object,  as  he  did, 
that  the  process  was  not  executed  aflralnst  him. 
Hickam  v.  Larkey,  0  Gratt  210 :  The  Bank  of  The 
Valley  v.  The  Bank  of  Berkeley,  9  W.  Va.  880.  If 
the  defendant,  Pinnell,  had  appeared  to  the  action 
without  objecting  to  the  nonexecution  of  process 
against  him,  he  would  thereby  have  placed  himself 
in  the  same  situation  he  would  have  occupied  if 
process  had  been  executed  upon  him,  which  was 
the  situation  the  defendant  occupied  in  the  case  of 
O'Brien  v.  Stephens,  The  Bank  of  The  Valley  v. 
The  Bank  of  Berkeley,  8  W.  Va.  Rep.  380,  and 
authorities  there  cited.  The  fact  that  the  answer 
filed  contains  a  full  answer  to  the  bill,  cannot  be 
held  to  waive  that  part  of  the  answer  which  in- 
sists that  the  court  cannot  proceed  until  process  is 
served." 
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or  corporation  in  which  the  suit  is,  or 
that  he  is  sued  with  a  defendant  residing 
therein,  to  sue  out  of  the  clerk's  office  an 
attachment  against  the  estate  of  the  non- 
resident for  the  amount  so  stated.  Section 
2  of  ch.  151,  Code  1849;  and  section  1  of  the 
act  of  1852,  give  the  creditor  the  right  to 
sue  out  the  attachment  after  bringing  his 
suit. 

In  the  case  before  us,  the  complainants 
made  no  affidavit ;  nor  had  they  sued  out 
any  attachment  up  to  the  hearing  of  the 
cause ;  the  case  stated  in  the  bill,  however, 
was  such  that  the  affidavit  might  be  made, 
and  the  attachment  sued  out,  after  the  bill 
was  filed.     See  act  April  3d,  1852,  {  1. 

The  question  is  thus  presented,  whether 
the  affidavit  and  attachment  were  essential 
to  the  jurisdiction  of  the  court  at  the  time 
the  cause  was  heard  on  the  demurrer? 

The  statute  last  above  cited,  {  2,  directs 
that  in  suits  of  this  nature  the  proceedings 
shall  be  the  same  as  in  other  suits  in 
chancery.  Applying  then  the  general  prin- 
ciples of  chancery  practice,  as  modified  by 
the  statute  of  April  3rd,  1852,  we  must  hoM 
that  if  the  court  once  had  jurisdiction,  it 
might  rightfully  proceed  to  do  full  justice 
between  the  parties  before  it,  although  the 
claim  of  the  complainant  be  purely  legal ; 
as  in  case  of  a  bill  for  discovery  and  relief 
in  the  matter  of  a  legal  demand :  The  right 
to  a  discovery  gives  the  court  jurisdiction ; 
but  having  the  case  before  it  on  this  ground, 
the  court  should  proceed  to  give  a  decree  for 
the  debt,  although  it  be  merely  legal  in  its 
nature.  In  this  case,  the  nature  of  the 
claim  asserted,  the  residence  of  the  defend- 
ant Stephens,  and  the  location  of  his  prop- 
erty, give  to  the  Circuit  court  jurisdiction 
of  the  subject:  the  mode  and  measure  of 
relief  must  be  governed  by  the  general  rules 
of  chancery   practice,     as   modified   by   the 

statute  of  1822. 
613  *It  would  be  unreasonable  to  suppose 
that  the  mere  existence  of  Stephens' 
property  within  the  county  of  Mason  was 
intended  to  give  complainants  the  right  to 
a  general  and  personal  decree  in  nowise 
affecting  the  specific  property.  The  suit 
must  be  brought  in  the  county  in  which  the 
property  is  placed.  There  must  be  some 
reason  for  this  requisition ;  and  no  other 
than  this  can  be  suggested,  that  the  property 
may  be  subjected  to  the  payment  of  com- 
plainants' deniand.  A  mere  personal  decree 
might  be  rendered  in  the  courts  of  any 
county;  a  decree  subjecting  the  property 
would  be  more  conveniently  and  effectively 
rendered  in  the  courts  of  the  county  in 
which  that  property  is  placed.  I  am,  there- 
fore, clearly  of  opinion,  that  the  only 
decree  complainants  could  have  had  against 
Stephens,  if  he  had  not  appeared  and  made 
defence,  would  have  been  for  satisfaction 
out  of  his  property  attached  under  the  proc- 
ess provided  by  the  statute  of  1852. 

TJfie  defendants,  however,  appeared  and 
made  defence,  thereby  putting  themselves 
fully  under  the  control  of  the  court,  for 
every  legitimate  purpose  in  the  cause.  The 
attachment  was   intended   to  perform   two 


several  and  distinct  functions;  one  to  give 
the  absent  defendant  notice  of  the  suit 
brought  against  him.  This  mode  of  giving 
notice  by  levying  on  property,  was  formerly 
in  familiar  use.  In  the  case  before  us  it 
became  unnecessary  to  resort  to  this  mode 
of  notice,  in  as  much  as  the  absent  defend- 
ant appeared  and  defended  himself.  The 
other  function  of  the  attachment  is  to  give 
complainants  security  for  the  payment  of 
their  demand.  This  operation  of  the  at- 
tachment is  wholly  for  the  benefit  of  com- 
plainants; if  waived  or  omitted,  it  can  in 
nowise  injure  the  defendant,  seeing  that  he 
has  already  had  notice  to  defend  himself, 
and  has  acted  accordingly.  The  complain- 
ants, if  they  elect  to  do  so,  may  waive 
614  a  part  of  their  remedy,  and  *rely  upon 
another  part.  They  may,  therefore, 
take  a  mere  personal  decree  against  the 
defendants  before  the  court,  which  decree 
the  court  in  virtue  of  its  jurisdiction  over 
the  parties  now  before  it,  may  lawfully 
render.  Or  they  may  hereafter  resort  to 
the  remedy  by  attachment,  seeing  that  the 
statute  authorizes  such  resort  after  the  suit 
is  brought. 

If,  however,  the  law  were  otherwise,  and 
relief  could  be  had  under  any  circumstances, 
only  by  attachment,  still  the  objection  was 
not  properly  taken  in  this  case.  A  demur- 
rer reaches  only  such  defects  as  appear  on 
the  face  of  the  pleading  demurred  to ;  it  will 
not  lie  for  defect  or  oniission  of  process;  or 
for  omission  to  aver  facts  not  essential  to 
the  jurisdiction,  but  collateral  to  the  plead- 
ing demurred  to,  although  they  are  neces- 
sary to  justify  the  relief  prayed  for.  It  is 
the  office  of  a  plea  or  of  an  answer  to  bring 
before  the  court  reasons  for  refusing  relief 
not  appearing  on  the  face  of  the  bill.  In 
our  case  it  was  not  necessary  to  aver  in  the 
bill  that  an  attachment  had  issued,  because 
the  statute,  in  terms,  provides  that  this 
process  may  issue  after  the  institution  of 
the  suit. 

I  am,  therefore,  of  opinion  to  reverse 
the  decree  dismissing  the  bill ;  to  overrule 
the  demurrer ;  and  remand  the  cause  to  the 
Circuit  court,  with  directions  to  require  the 
defendants  to  answer;  and  that  the  com- 
plainants, on  proving  their  case  as  alleged, 
may  have  a  personal  decree  against  the  de- 
fendants; or  that  they  may  at  their  elec- 
tion, sue  out  an  attachment  in  the  mode 
prescribed  by  law,  and  subject  the  property 
attached  to  the  satisfaction  of  their  demand. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Decree  reversed. 


615      *Evan8  &  als.  v.  Spurgin  &  als.* 

Two  Cases, 

July  Term,  1864,  Lewlsburir. 

(Absent  Daniel,  J.) 

I.  Decree»— Fraud— Effect. t— A  decree  of  a  court  of 
equity  set  aside  on  tbe  ground  of  fraud,  upon  a 


*Por  monographic  note  on  Decreej,  eee  end  of 

tSee  tbe  principal  case  cited  in  Hodffson  r.  Per- 
kins. 84  Va.  712,  5  S.  £.  Rep.  710. 
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bill  ac^ainst  the  heirs  at  law  of  the  party  procuring 
the  decree. 

a.  Eqnlty  Practice— LapM  of  Time— In  Whoic  Favor 
Rule  InvokML—Lapse  of  time  is  lastly  allowed 
rreat  weisrht  in  controversies  about  transactions 
lonur  since  past.  But  tbis  weiffht  is  thrown  in 
favor  of  the  party  who  insists  that  the  state  of 
tblnffs  existing  dnrincr  that  lapse  of  time  shall  not 
be  disturbed:  It  cannot  be  relied  on  by  those 
seeklntr  to  change  that  state  of  things. 

3.  SUtute— Decrees  mgmlnii  Absent  Defendant— Effect 
of  Frand.— The  statute.  1  Rev.  Code.  p.  475-6,  S  4. 
wbich  provides  that  a  decree  made  asrainst  an 
absent  defendant  shall,  after  seven  years,  stand 
abHolutely  confirmed  against  him,  does  not  protect 
a  decree  procured  by  fraud,  after  the  death  ot  the 
absent  defendant,  without  suggesting  his  death  or 
reviving  it  against  bis  representative  or  heirs. 

These  cases  arose  out  of  the  case  of 
Evans  &  wife  v.  Spurgin,  reported  6  Gratt. 
107.  That  case  came  tip  to  this  court  from 
the  Circuit  court  of  Preston  county :  And 
after  the  cause  went  back,  Jesse  spurgin 
and  the  heirs  of  Daniel  Lantz  filed  a  bill  in 
that  court  to  enjoin  the  enforcement  of  that 
judgment  until  the  hearing  of  another  suit 
which  the  plaintiffs  had  instituted  in  the 
Circuit  court  of  Monongalia  county  in 
December  1849,  against  the  heirs  of  Gilly 
C.  Evans,  wife  of  John  Evans,  and  the 
administrator  of  Staley,  for  the  purpose  of 
setting  aside  the  decree  of  the  21st  of  April 
1836,  made  in  the  case  of  Staley  v.  Lantz, 
the  proceedings  in  which  case  are  stated  in 
the  report  of  the  case  in  6  Grattan. 

In  their  bill  filed  in  the  case  in  Monon- 
galia, after  setting  out  the  purchase  of  the 
land  by  Daniel  lyantz  from  Staley,  and  the 
porceedings  in  the  chancery  cause  of  Staley 
T.  Lantz,    they  alleged  that  Daniel    I^antz 

lived  in  the  county  of  Alleghany  in 
616      the  state  of  Maryland  *until  his  death, 

which  occurred  in  1816.  That  the 
place  of  his  residence  and  his  death  were 
facts  well  known  to  Nimrod  Evans,  John 
Evans  and  his  wife,  long  before  the  death 
of  Nimrod  Kvans,  which  occurred  in  1828: 
And  they  charged  that  John  Evans  and  his 
wife,  with  a  view  to  prevent  the  correction 
of  the  errors  and  irregularities  in  the  case 
of  Staley  v.  Lantz,  and  with  a  view  to  de- 
fraud the  heirs  of  I/an tz,  under  whom  Spur- 
gin claimed,  had  procured  the  removal  of 
the  cause  in  1833  from  Staunton  to  Monon- 
galia county,  after  the  death  of  L/antz  and 
without  notice  to  his  heirs,  some  of  whom 
were  infants  and  others  femes  covert ;  and 
that  all  the  subsequent  proceedings  and 
decrees  were  fraudulent. 

They  further  alleged  that  on  the  26th  of 
November  1807  L/antz  and  Staley  entered 
into  a  contract  with  the  privity  and  knowl- 
edge of  Nimrod  Evans,  by  which  the  sale 
by  the  commissioners  to  Evans  was  can- 
celed, and  his  money  probably  returned  to 
him,  or  he  had  purchased  for  Staley,  and 
everything  pertaining  to  the  chancery  suit 
aforesaid  was  adjusted  and  satisfied  as  it 
related  to  both  Staley  and  Evans;  and 
Staley  bound  himself  to  convey  to  lyantz 
three  tracts  of  land   supposed   to  contain 


twelve  hundred  and  fifty-nine  acres,  of 
which  the  land  in  controversy  was  one, 
when  Lantz  should  pay  to  Henry  Schroeder 
of  Baltimore  one  thousand  eight  hundred 
and  fifty  dollars  for  Staley,  and  when 
Schroeder's  receipts  were  produced  to  him 
Staley  bound  himself  to  convey  the  land. 
That  Lantz  did  pay  the  money  to  Schroeder, 
and  Staley,  by  deed  dated  the  16th  of  August 
1809,  conveyed  the  land  to  Lantz. 

The  plaintiffs  further  alleged  that  Lantz 
was  in  possession  of  the  land  purchased  of 
Staley  in  1805,  from  that  time  until  his 
death  in  1816.  That  his  widow  and  children 
continued  in  possession  until  1834,  when  a 
decree  was  made    in  the  Circuit  court 

617  of  Hampshire,  *in   a  cause  instituted 
by  William  F.  Taylor,    a   creditor  of 

Daniel  Lantz,  against  his  widow  and  heirs, 
to  subject  the  lands  of  Lantz  to  satisfy  the 
plaintiff's  debt,  by  which  decree  a  sale  of  the 
land  by  a  commissioner  of  the  court  to 
George  W.  Devicman  was  confirmed:  And 
that  in  1839  Devicman  sold  the  land  in  con- 
troversy to  the  plaintiff  Spurgin ;  and  that 
the  possession  had  been  continued  by  Devic- 
man and  Spurgin  down  to  the  time  of  filing 
the  bill.  The  prayer  of  the  bill  was  that 
the  decree  of  1836  in  the  suit  of  Staley  v. 
Lantz  might  be  set  aside ;  that  the  defend- 
ants might  be  enjoined  from  enforcing  their 
judgment  at  law  for  the  recovery  of  the 
land ;  and  for  general  relief. 

The  heirs  of  Gllley  C.  Evans  answered  the 
bill.  They  said  they  knew  nothing  of  the 
facts  of  the  case  except  what  appears  from 
the  records  of  the  causes  in  relation  to  the 
land  in  controversy^  and  they  called  for 
proof.  They  relied  on  the  fact  that  Devic- 
man was  a  purchaser  whilst  the  suit  of 
Staley  v.  Lantz  was  pending;  and  there- 
fore, that  he  had  legal  notice  of  Staley's 
suit;  and  in  fact  that  Spurgin  purchased  in 
1839  with  full  knowledge  of  the  decree  in 
that  suit  of  the  21st  of  April  1836.  They 
say  that  they  had  no  knowledge  of  the  death 
of  Daniel  Lantz  at  any  time  previous  to  the 
suing  out  of  the  writ  of  right ;  nor  had  thej' 
any  knowledge  that  John  or  Gilley  C.  Evans 
was  informed  of  that  fact  at  any  time  before 
the  decree  of  1836 ;  and  they  deny  all  fraud 
on  the  part  of  said  John  and  Gilley  C. 
Evans,  or  that  the>'  or  either  of  them  pur- 
posely concealed  the  death  of  Lantz;  or  that 
they  delayed  bringing  their  suit  for  the 
purpose  of  suffering  the  time  to  elapse  in 
which  the  supposed  errors  in  the  decree  of 
1836  might  be  corrected.  They  deny  that 
there  had  been  any  new  discovery  of  facts 
or  evidence  affecting  this  controversy  by 
the  plaintiffs  since  1836.  And  they  relied 
upon   the   decree   of   1836  as  a  bar  to 

618  *the  relief   sought   by   the    bill ;    and 
also  upon   the   statute  of  limitations, 

and  the  delay  of  the  plaintiffs  for  fourteen 
years  to  institute  proceedings  to  impeach 
the  decree  of  April  1836. 

It  appears  from  the  evidence  that  Nimrod 
Evans,  the  purchaser  of  the  land  in  con- 
troversy from  the  commissioners  in  the 
case  of  Staley  v.  Lantz,  was  in  1807,  and 
continued    to  be    until   his   death   in    1828, 
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clerk  of  the  County  court  of  Preston.  And 
a  paper  purporting^  to  be  a  copy  of  an 
agreement  between  Staley  and  Lantz, 
though  not  signed,  was  produced  in  evi- 
dence, which  was  proved  to  be  in  the  hand- 
writing of  Kvans.  By  this  paper  which 
bore  date  the  26th  day  of  November  1807, 
Staley  agreed  to  sell  to  Lantz  certain  lands 
supposed  to  contain  twelve  hundred  and 
fifty-nine  acres;  a  part  of  which  was  the 
land  previously  sold  to  Nimrod  Evans :  F^or 
which  lands  Lantz  bound  himself  to  pay  to 
Henry  Schroeder  of  Baltimore  one  thousand 
eight  hundred  and  fifty  dollars,  and  to 
procure  from  Schroeder  a  receipt  in  favor 
of  Staley  for  that  sum ;  when  Staley  was 
to  convey  the  lands  to  Lantz.  On  the  back 
of  this  paper  was  an  endorsement  also  in 
the  handwriting  of  Nimrod  Kvans:  *'J. 
Staley  and  D.  Lantz.  Agreement.  Copy. 
N.  EJ.'» 

It  was  also  proved  by  a  son  of  John 
Schroeder,  that  there  was  on  his  father's 
books,  in  the  handwriting  of  a  partner  in 
the  concern  who  had  since  died,  an  entry 
under  the  date  of  February  19th,  1808,  by 
which  John  Staley  was  credited  by  three 
notes  of  Daniel  Lantz,  amounting  to  one 
thousand  eight  hundred  and  fifty  dollars, 
with  a  memorandum  at  the  foot  of  the  entry 
**To  be  considered  a  cash  payment  from  the 
26th  November  1807. ' '  And  it  was  proved 
that  Lantz  was  a  man  in  good  circumstances 
from  1807  up  to  the  time  of  his  death,  which 
occurred  in  July  1818,  fully  able  to  meet  all 
his  engagements.     It  appeared  further  that 

Nimrod  Evans  never  had  the  land  en- 
619      tered  on  the  ^commissioner's  books  as 

his,  or  paid  the  taxes;  but  that  it 
stood  on  these  books  as  the  land  of  Lantz, 
and  the  taxes  were  paid  by  him  and  those 
claiming  under  him.  Devicman  was  in- 
formed of  the  decree  of  April  1836  in  the 
same  year;  and  Spurgin  knew  it  in  1839. 

When  the  causes  came  on  to  be  heard,  the 
court  below  set  aside  the  decree  of  April  1836, 
and  perpetually  enjoined  the  defendants 
from  proceeding  to  enforce  their  judgment 
recovered  in  the  writ  of  right  case.  And 
from  these  decrees  the  defendants  obtained 
an  appeal  to  this  court. 

N.  Harrison  and  Stanard,  for   the   appel- 
lants. 
Fry,  for  the   appellee. 

SAMUELS,  J.  These  two  cases  being, 
substantially,  between  the  same  parties,  in 
regard  to  the  same  property,  and  depending 
upon  the  same  facts,  were  heard  together  in 
this  court.  Many  of  the  facts  are  set  forth 
in  the  case  of  Evans  Sl  wife  v.  Spurgin,  6 
Gratt.  107.  The  judgment  in  that  case  de- 
termined that  the  better  right  at  law  was 
in  the  demandants.  After  the  judgment  the 
tenant  Spurgin  and  others,  the  heirs  at  law 
of  Lantz,  filed  a  bill  in  equity  in  the  Circuit 
court  of  Preston  county,  in  which  county 
the  land  lies,  against  the  heirs  at  law  of 
Gilley  C.  Evans  (she  and  her  husband 
John  Evans  being  then  dead),  to  whom  the 
legal  title  had  descended.  The  sole  purpose 
of  this  bill  was  to  enjoin  the   judgment   at 


law  until  the  equity  alleged  in  the  other 
bill  could  be  decided  on.  Spurgin  also  filed 
a  bill  in  the  Circuit  court  of  Monongalia 
county,  impeaching  the  decree  of  April  1836, 
as  being  obtained  by  fraud  on  the  part  of 
Evans  and  wife.  This  fraud  is  alleged  to 
have  been  perpetrated  by  removing  the 
cause  from  the  District  court  of  chancery 
at  Staunton  to  the  Circuit  court  of  Monon- 
galia, and  proceeding  therein,  as  re- 

620  ported  in  6  Grattan   above  *referred 
to,  without   revivor   against   Lantz's 

heirs.  The  bill  alleges  that  if  the  heirs  had 
thus  been  made  parties,  it  would  have  been 
shown  that  Staley's  decree  of  1807  had  been 
fully  satisfied;  that  Nimrod  Evans,  in 
making  the  purchase,  was  either  acting  as 
the  agent  of  Staley,  or  that  any  interest 
he  might  have  had  under  his  purchase  was 
passed  to  Staley.  That  the  claim  asserted 
by  Staley  in  the  chancery  cause,  and  the 
claim  of  Nimrod  Evans,  whatever  it  was, 
were  fully  adjusted  by  Staley  and  Lantz 
with  the  privity  of  Evans.  That  an  agree- 
ment in  writing  was  entered  into  between 
Lantz  and  Staley  on  the  26th  of  November 
1807,  with  the  privity  of  Evans,  by  which 
Staley  again  sold  to  Lantz  the  land  in  con- 
troversy with  other  land,  for  one  thousand 
eight  hundred  and  fifty  dollars,  to  be  paid 
by  Lantz  to  the  credit  of  Staley  with  Henry 
Schroeder  of  Baltimore ;  that  the  price  was 
paid  accordingly,  and  that  Staley  on  the 
16th  of  August  1809,  conveyed  the  land  to 
Lantz  as  the  contract  required. 

The  facts  alleged  are  established  by  satis- 
factory proof.  The  original  agreement  in 
writing  is  not  produced ;  but  a  paper  in  the 
handwriting  of  Evans  is  exhibited  purport- 
ing to  be  a  copy  of  that  agreement.  The 
signatures  of  Staley  and  Lantz  are  not 
affixed  to  this  copy:  but  that  it  truly  sets 
forth  the  terms  of  the  agreement  is  mani- 
fest from  the  facts  that  Lantz  procured 
credit  for  Staley  with  Schroeder  for  the  price 
of  the  land  named  in  the  copy,  that  is  one 
thousand  eight  hundred  and  fifty  dollars; 
and  that  this  credit  was  as  of  the  date  of 
November  26th,  1807,  the  date  of  the  alleged 
contract;  and  that  Staley  afterwards,  on 
the  ISth  of  August  1809,  executed  a  deed  to 
Lantz  for  the  land  described  in  the  copy 
filed,  which  includes  the  land  in  contro- 
versy. The  acts  performed  by  Staley  and 
Lantz,  respectively,  distinctly  show  what 
the  contract  was ;   and  their   long  ac- 

621  quiescence    *in    the    state   of    things 
resulting  from  those  acts  stamps  the 

contract  with  absolute  verity.  So  far  as 
the  claim  of  Evans'  heirs  depends  upon  the 
decree  in  favor  of  Staley,  it  is  wholly  with- 
out foundation  in  equity. 

That  Nimrod  Evans  was  privy  and  con- 
senting to  the  arrangement  between  Lantz 
and  Staley,  is  as  fully  shown  as  any  such 
fact  can  usually  be  shown  after  such  a  lapse 
of  time.  A  paper  is  produced  in  the  hand- 
writing of  Evans,  setting  forth  the  terms 
of  the  contract  precisely  as  they  were  after- 
wards performed  by  Lantz  and  Staley  re- 
spectively ;  this  paper  is  endorsed  in  Evans' 
handwriting,    ''J.     Staley    A     D.      Lantz. 
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Agreement.  Copy.  N.  U."  Evana  never 
in  anywise  whatsoever  exercised  any  act  of 
ownership  over  the  property,  but  left  it  in 
possession  of  L#antz  and  those  claiming- 
nnder  him.  He  was  clerk  of  the  County 
court  of  Monongfalia  county,  and  although 
the  deed  to  himself  from  the  commissioners 
in  the  chancery  suit,  had  been  admitted  to 
record  in  his  court,  yet  he  never  caused  the 
alienation  to  be  noticed  on  the  land  I  >oks 
of  the  commissioner  of  the  revenue  bv  *vith- 
drawing  the  taxes  from  Lantz  and  <  acing 
them  to  his  own  account.  If  the  land  was 
really  his,  his  official  duty  required  him  to 
make  the  change ;  and  his  duty  as  a  private 
citizen  required  him  to  cause  the  change  to 
be  made.  The  deed  from  Staley  to  Lantz 
was  recorded  in  the  office  of  which  Kvans 
was  clerk ;  and  under  that  deed  the  vendor 
and  those  claiming  under  him  have  held 
quiet  possession  until  disturbed  by  B vans' 
residuary  devisee  asserting  a  title  which 
Evans  himself  never  set  up. 

Upon  all  this  I  hold  that  Nimrod  Evans 
had  no  title,  good  in  equity,  against  Lantz 
and  those  claiming  under  them.  It  only 
remains  to  consider  whether  the  appellees 
can    set  up  their  equitable  title  against  the 

legal   title    held    by   the    appellants. 
622      Several  reasons  *are   alleged   by   the 

appellants  why  the  equitable  title  shall 
not  be  now  set  up : 

1.  Laches. 

2.  The  statute  of  limitations. 

3.  That  the  appellee  Spurgin  purchased 
the  land  with  knowledge  of  the  legal  title 
held  by  Evans  and  wife. 

In  regard  to  the  first :  Lapse  of  time  is 
justly  allowed  great  weight  in  controver- 
sies about  transactions  long  since  passed. 
This  weight,  however,  is  thrown  in  favor 
of  the  party  who  insists  that  the  state  of 
things  existing  during  that  lapse  shall  not 
be  disturbed.  This  is  especially  the  case 
where  the  immediate  parties  to  any  given 
transaction  are  dead.  It  is  presumed  that 
any  person  having  the  right  of  property  will 
ever  use  that  right,  such  being  the  ordinary 
course  of  things.  If  no  such  right  be  exer- 
cised, the  presumption  is  obvious  that  the 
right  does  not  exist.  In  the  cases  before 
U8,  however,  the  appellees  seek  only  to  pre- 
serve the  existing  state  of  things ;  they  and 
those  under  whom  they  claim  have  been  in 
possession  of  the  subject  in  controversy, 
and  have  held  it  since  August  1809  at  least. 
They  are  demanding  nothing  at  the  hands 
of  the  appellants ;  they  seek  only  to  defend 
their  long  continued  actual  possession,  by 
means  of  their  superior  equitable  title ;  a 
title  fully  proved  by  the  direct  testimony, 
and  confirmed  by  the  lapse  of  time.  There 
is  nothing  in  the  record  on  which  to  found 
the  allegation  that  the  appellees  or  those 
under  whom  they  claim  have  abandoned  or 
waived  their  rights;  on  the  contrary,  from 
1805  or  from  1809,  they  have  in  the  most 
emphatic  manner  asserted  those  rights  by 
holding  and  enjoying  their  property. 

Second.  As  to  the  statute  of  limitations : 
To  sustain  this  branch  of  the  defense,  the 
appellants     rely    upon     1    Rev.     Code,    p. 


623  475-6,  {  4.     In  considering  this  *objec- 
tion  it  must   be   recollected   that    the 

bills  before  us  are  filed  for  the  purpose  of 
avoiding  transactions  occurring  after  the 
decree  of  1807 ;  and  to  prevent  the  fraudu- 
lent use  of  that  decree.  The  nature  of  those 
transactions  I  have  already  considered.  If 
we  could  even  hold  that  the  party  was  guilty 
of  no  actual  fraud  in  removing  the  case  from 
the  court  at  Staunton  to  Monongalia,  and 
proceeding  therein  without  reviving  against 
Lantz's  heirs  and  administrator,  yet  the 
gross  disregard  of  the  rights  of  others  man- 
ifested in  that  proceeding  is  equivalent  to 
fraud ;  it  does  all  the  mischief  of  fraud.  The 
attempt  of  the  appellants  to  enforce  a  mere 
legal  title  against  a  clear  equitable  title 
accompanied  by  long  possession,  is  in  itself 
a  fraud;  if  innocent  in  acquiring  the  legal 
title,  they  are  guilty  of  fraud  in  the  attempt 
to  use  it.  If  we  put  ourselves  in  the  place 
of  the  legislature,  with  the  purpose  of  as- 
certaining the  intention  of  the  statute,  we 
cannot  suppose  for  a  moment  that  it  was 
intended  to  apply  to  such  a  case  as  this. 
The  language  of  all  public  statutes  is  nec- 
essarily general ;  it  is  the  duty  of  courts  to 
determine  their  applicability  to  the  circum- 
stances of  each  particular  case  coming  be- 
fore them.  The  statute  in  question  intends 
to  quiet  the  possession  of  property  acquired 
under  decrees  fairly  obtained  against  ab- 
sent parties,  to  bar  any  further  litigation 
in  the  matter  of  the  suit  so  decided,  after 
seven  years  from  the  date  of  the  decree.  It 
does  not  intend  to  quiet  parties  in  the  en- 
joyftient  of  property  acquired  under  a  decree 
fraudulently  obtained;  and  this  to  the  prej- 
udice of  parties  fraudulently  omitted. 

Third.  The  third  objection  is  without 
force :  The  vendors  of  the  appellee  Spurgin 
were  in  actual  possession  claiming  title, 
and  supposing  that  title  to  be  good  at  law. 
In  this  they  were  mistaken ;  for  the  title, 
although  clearly  good  in  equity,    was 

624  not  good  *at  law.  No  reason  can  be 
assigned  why  a  vendor  in  actual  pos- 
session holding  a  good  equitable  title  may 
not  sell  his  title  and  deliver  possession  to 
another ;  the  circumstance  that  another  holds 
a  legal  title  which  may  be  called  in  at  any 
time  and  conveyed  to  the  real  owner,  cannot 
prevent  the  real  owner  from  selling. 

I  am  of  opinion  to  affirm  the  decrees. 

The  other  judges  concurred. 
Decrees  affirmed. 
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IV.  Presamption  and  Effect 

1.  Presumption. 

au  As  to  Recitals, 
b.  As  to  Record. 

2.  Effect 

a.  In  General. 

b.  Of  Decree  of  Ck>mpetent  Goart 

c.  Of  Decree  of  Pending  Suit. 

d.  Exterritorially. 

e.  Directinsr  Conveyance. 

f .  Res  Judicata. 

V.  Kinds  of  Decrees. 
1.  Interlocutory. 

a.  In  General. 

b.  What  Constitutes. 

c.  Evidence  after. 

d.  RetaearinfiTS  of. 

e.  Appeals  from. 
S.  Final. 

a.  In  General. 

b.  What  Constitutes. 

c.  Subsequent  Proceedings. 

d.  How  Reversed. 

5.  For  Account. 

a.  In  General. 

b.  Wben  Improper. 

c.  Effect 

4.  By  Consent 

a.  What  Constitutes. 

b.  Validity  and  Effect 

c.  How  Set  Aside, 
ft.  By  Default 

a.  Appeals  from. 

b.  Relief  from. 
A.  Pro  Confesso. 

a.  In  General. 

b.  When  Proper. 

c.  Relief  from. 

VI.  In  Particular  Cases. 

1.  Aflrainst  Infants. 

a.  In  General. 

b.  Reservations. 

c.  Effect 

2.  Asrainst  Executors  and  Administrator*. 

a.  In  General. 

b.  Effect 

c.  Personal  Decrees. 

d.  Takins*  Accounts. 
8.  In  Judicial  Sales. 

a.  In  General. 

b.  Jurisdiction. 

c.  Liens  and  Priorities. 

d.  Rents  and  Profits. 

e.  Personal  Decrees. 

f.  Errors  and  Omissions. 
4.  Against  Married  Women. 
&  Against  Nonresidents. 

d.  For  Interest 

VII.  Errors  and  Omissions. 

VIII.  Amendment  Correction  and  Entry  in  Vaca- 
tion. 

1.  What  Proceedings  Proper  in  General. 
1  Of  Interlocutory  Decrees. 
8.  During  Term. 
4.  After  Term. 

6.  Immaterial  Errors. 
&  Judicial  Errors. 

7.  Clerical  Errors. 

8.  Mistake  or  Surprise. 

9.  Entry  in  Vacation. 


IX.  Construction  and  Operation. 
1.  Construction. 

8.  Operation. 

a.  As  a  Lien. 

<1)  When  It  Begins. 
(2)  Wbat  It  Binds. 

b.  Of  Entry. 

c.  As  Evidence. 

d.  Of  Limitation. 

X.  Collateral  Attack. 

XI.  Enforcement 

Xn.  Of  Court  of  Appeals. 

1.  In  General. 

2.  Jurisdiction. 

3.  When  It  Will  Affirm. 

4.  When  It  Will  Amend. 
6.  When  It  Will  Reverse. 
&  Its  Effect 

Cross  References  to  ilonographic  Notes. 

Appeals. 

Bills  of  Review,  appended  to  Campbell  v.  Gamp- 
bell.  22  Gratt  040. 

Commissioners  in  Chancery,  appended  to  White- 
head V.  Whitehead,  28  Gratt  S7«. 

Costs,  appended  to  Jones  v.  Tatnm,  19  Gratt  TSa 

Creditors'  Bills. 

Divorce,  appended  to  Bailey  v.  Bailey.  21  Oratt 
48. 

Executions,  appended  to  Paine  v.  Tutwiler.  27 
Gratt  440. 

Executors  and  Administrators. 

Fraudulent  and  Voluntary  Conveyances,  ap- 
pended to  Cochran  y.  Paris.  11  Gratt  84& 

Husband  and  Wife. 

Infants,  appended  to  Caperton  v.  Gregory.  11 
Gratt  60ft. 

Interest,  appended  to  PYed  v.  Dixon,  27  Gratt 

ft41. 
Judgments. 
Judicial  Sales,  appended  to  Walker  v.  Page.  21 

Gratt  080. 

Liens. 

I.  IN  OBNBRAL. 

3cope.— The  scope  of  this  note  Inclndes  the  gen- 
eral subject  of  decrees.  The  treatment  of  decrees 
in  particular  cases  in  most  instances  has  been 
limited,  and  in  some  cases  it  has  been  altogether 
omitted,  reference  being  made  to  the  monographic 
notes  on  the  particular  subjects  for  a  more  complete 
treatise. 

Definition.— A  decree  is  the  Judicial  decision  of  a 
litigated  cause  by  courts  of  equity,  admiralty  and 
probate.  In  its  accurate  use  the  term  is  employed 
to  distinguish  decrees  of  equity  courts  from  Judg- 
ments of  law  courts,  though  the  term  Judgment 
is  often  used  to  include  botb.  Bouvier's  Law 
Dictionary. 

Should  Conform  to  Law  of  State  Where  Liability  U 
Fixed.— The  decrees  of  courts  of  chancery  in  a  slate 
should  conform  to  the  law  of  the  state  where  tbe 
liability  of  the  parties  is  determined,  and  if  it  is  by 
that  law  several,  to  render  a  Joint  decree  will  con- 
stitute error.    De  Endev.  Wilkinson,  9P.  AH.  061 

Judge  Mttst  Be  Disinterested.— It  is  a  general  and 
fundamental  rule  that  no  man  can  be  a  Judge  In  his 
own  cause,  and  a  decree  pronounced  by  a  Judge 
who  is  even  remotely  interested  in  the  subject-mat- 
ter in  controversy  is  voidable,  and  will  be  set  aside 
if  the  proper  steps  therefor  are  taken.  Find  ley  f. 
Smltb,  42  W.  Va.  290.  26  S.  E.  Rep.  970. 
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n.  NATURE  AND  EXTENT  OP  RBUEP. 

1.  COMPLETE  RELIEF. 

Against  Party  Ultimately  Liable.— It  is  the  prac- 
tice of  a  court  of  equity  to  decree.  In  tlie  first  In- 
stance, asrainst  tbe  party  who  is  ultimately  liable; 
bnt  this  is  done  only  where  the  parties  are  before 
the  court  at  the  time  of  the  decree,  and  their  sev- 
eral liabilities  are  clearly  ascertained.  Gamett  y. 
Macon,  6  Call  808. 

Joint  Decree  against  Ouardlan  and  Sureties.— A  joint 
decree  may  be  entered  asralast  a  sruardian  and  his 
sureties  in  an  action  asrainst  them  by  the  ward  on 
their  official  bond.  Equity  never  takes  two  bites  at 
a  cherry,  and  it  will  not  require  that  the  guardian 
shall  be  proceeded  asrainst  first,  before  the  sureties 
may  be  held  liable.  Barnes  v.  Traf  ton,  80  Va.  684. 
When  Proper  to  Decree  against  Surety  In  PIrst  in- 
•tsBce.— In  an  action  asrainst  a  principal  debtor  and 
his  surety,  the  bill  allesres  that  there  is  no  estate  of 
the  principal  asrainst  which  the  plaintiff  might 
resort  and  that  he  is  insolvent:  this  allegation  is 
not  denied  in  the  answers  and  is  sustained  by  the 
record.  In  such  case  it  is  not  error  to  decree  at 
oDce  against  the  estate  of  the  surety.  Jones  v. 
Degge,  84  Va.  68S,  5  S.  E.  Rep.  799. 

Against  Land  Partitioned  among  Heirs.— When 
land,  which  has  been  partitioned  among  heirs,  is 
M>ld  to  enforce  the  vendor's  lien,  it  is  not  error  to  de- 
cree the  sale  of  their  respective  shares  to  pay  their 
proportion  of  the  lien,  when  it  does  not  appear  that 
the  debt  will  be  prejudiced  or  delayed.  Max  Mead- 
ows L  &  I.  Co.  V.  McGavock,  90  Va.  181,  80  S.  E.  Rep. 
460L 

liability  of  Orantee  under  invalid  Title  to  Creditors. 
—In  a  suit  in  chancery  against  two  defendants,  one 
of  whom  is  a  nonresident,  and  the  other  is  in  this 
conntry,  if  the  defendant  present  appear  not  to  be 
a  debtor  of  the  absentee,  but  to  hold  effects  belong- 
ing to  him  by  a  title  invalid  as  to  creditors,  he 
Rhonld  be  considered  personally  responsible  for  so 
much  as  he  may  have  used,  or  for  the  profits  he 
may  have  received  from  them,  and  for  that  amount 
a  decree  may  be  made  against  him  personally  in 
the  first  place,  holding  the  property  in  his  hands 
ultimately  liable  if  he  be  insolvent:  for  the  balance 
of  the  plaintiff's  claim,  tbe  court  may  proceed  in 
the  first  place  against  the  property  itself.  Gibson 
T.  White.  8  Munf.  94. 

Dissolving  Injunction  against  Assignee  of  Bond.— 
The  decree  of  a  court  of  equity,  dissolving  an  in- 
janction  against  the  assignee  of  a  bond,  because  the 
payments,  for  which  credits  are  claimed  by  the  com- 
plainant, were  made  to  the  obligee  after  notice  of 
the  assignment,  ought  to  also  provide  that  the 
oblifiree  (being  defendant  to  the  bill)  do  repay  the 
Mum  so  received  by  him,  so  soon  as  the  complainant 
shall  have  paid  the  amount  of  the  judgment  to  the 
assignee.    Roberts  v.  Jordans.  3  Munf.  488. 

Bqoallzatlon  In  Pinal  Distribution.— If  a  court  of 
equity  takes  charge  of  a  large  fund,  and  enters  a 
general  decree  providing  for  the  distribution  of 
such  fund  among  the  distributees  entitled  thereto 
In  proportionate  shares,  and  in  subsequent  decrees 
relating  to  the  fund  it  departs  from  such  apportion- 
ment in  its  final  distribution  of  the  residue  it  should 
so  equalize  the  same  as  to  make  the  final  decree 
conform  to  the  general  decree.  Kearfott  v.  Dan- 
dridge.  45  W.  Va.  678.  81  S.  E.  Rep.  947. 

Where  Malcer  of  Note  Enfolns  Payee  and  Assignee.— 
If  the  maker  of  a  negotiable  note  file  a  bill  of  injunc- 
tion against  the  payee  and  assignee  on  the  ground  of 
an  equity  affecting  the  payee  only,  the  court  of 


chancery  having  before  it  all  the  parties  concerned, 
ought  not  to  discharge  the  maker  altogether,  nor  to 
turn  over  the  assignee  to  a  suit  at  law  against  the 
payee,  but  should  decree  against  the  latter  in  the 
first  instance  that  he  pay  the  amount  of  the  note  to 
the  assignee,  and  liberty  should  be  reserved  to  the 
assignee  to  apply  to  the  court  to  dissolve  the  injunc- 
tion as  to  the  maker  for  so  much  of  the  debt  as  he 
may  not  be  able  to  recover  from  the  payee:  in 
which  case  a  decree  ought  also  to  be  rendered  in 
favor  of  the  maker  against  the  payee,  for  so  much 
thereof  as  he  may  be  compelled  to  pay.  And  the 
decree  should  further  direct  that  the  action  at  law 
in  favor  of  the  assignee  against  the  payee,  be  per- 
petually enjoined.    McNiel  v.  Baird.  6  Munf.  310. 

Addltlonai  Trustee  Appointed  and  Accounts  Settled.— 
Where  a  creditor  filed  a  bill,  and  asked  that  a  deed 
of  trust  to  secure  him  be  enforced,  it  was  held  com- 
petent and  proper  for  the  court  to  decree  the  ap- 
pointment of  another  trustee  to  aid  the  execution  of 
the  trust,  and  also  to  settle  the  accounts  of  the 
admiiUstrator.  and  to  adjust  and  protect  the  righu* 
of  the  complainant  and  all  the  parties  in  interest. 
Woods  V.  Fisher,  S  W.  Va.  680. 

a.  FLEXIBILITY. 

in  Oenerai.— It  is  a  distinctive  characteristic  of 
chancery  courts  that  they  have  the  power  to  mould 
their  decrees  to  suit  the  postures  of  the  case,  and  to 
embrace  and  finally  dispose  of  th6  rights  of  the 
parties  to  the  cause  in  one  decree.  5  Enc.  PI.  &  Pr. 
968,  and  cases  cited.  See  also,  Roberts  v.  Jordans,  8 
Munf.  488:  Kearfott  v.  Dandrldge,  46  W.  Va.  073, 81 
S.  E.  Rep.  947. 

Against  Voluntary  Devisees— Contribution.— Where 
a  decree  is  rendered  on  behalf  of  a  creditor  against 
several  voluntary  devisees  of  the  debtor,  a  court  of 
equity  should  decree  contribution  among  them,  so 
that  each  man  should  only  pay  his  just  proportion 
of  the  debt  But  all  the  devisees  should  be  liable 
for  the  failure  of  any  one  to  pay  his  part,  until  the 
debt  is  completely  discharged,  as  far  as  he  b  as 
received  the  funds  of  the  donor.  Chamberlayne  v. 
Temple.  8  Rand.  884. 

Legatees  Joint  i>lalntlffs.— Though  specific  legatees 
jointly  sue,  the  decree  ought  to  be  several,  in  con- 
formity with  their  respective  rights.  Quarles  v. 
Quarles,  8  Munf.  881. 

Against  Devisees— Pro  Rata  Decree.— Where  a  suit 
is  brought  to  subject  land  in  the  hands  of  two  dev- 
isees, one  of  whom  owns  one-fourth  and  the  other 
three-fourths,  for  the  payment  of  a  debt  due  from 
their  ancestor,  the  decree  should  be  separate 
against  each  for  the  payment  of  his  pro  rata  share 
of  the  debt,  with  a  reservation  to  the  plaintiff  to 
proceed  against  him  for  so  much  of  the  share  of  the 
other  as  can  be  made  out  of  that  one's  part  of  the 
land.    Pugh  v.  Russell,  27  Gratt.  789. 

A  decree  against  devisees,  who  hold  by  several  and 
distinct  devisees,  ought  not  to  be  against  them 
jointly,  but  should  have  directed  a  valuation  of 
their  lands,  and  charged  them  pro  rata.  Mason  v. 
Peter,  1  Munf.  487. 

Praudulent  Transaction— Apportionment  of  Relief.— 
Where  a  transaction  between  a  debtor  and  his  cred- 
itor was  intended  by  both  of  them  to  defraud  the 
other  creditors  of  the  debtor,  but  the  creditor  was 
not  as  guilty  as  the  debtor,  a  court  of  equity  ought 
not  to  refuse  relief  to  the  debtor  altogether,  but 
ought  to  apportion  the  relief  granted  to  the  degree  of 
guilt  of  both  parties,  in  order  to  avoid  the  encourage- 
ment of  fraud,  and  to  prevent  extortion  and  oppres- 
sion.   Austin  V.  Winston,  1  H.  &  M.  33.  3  Am.  Dec.  583. 
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Annuity— Future  Payments.— In  a  suit  in  equity  for 
arrears  of  an  annuity,  the  decree  should  be  for  the 
sum  due,  reservinsr  liberty  to  apply  to  the  court  from 
time  to  time  to  extend  its  decree  so  as  to  embrace 
the  payments  thereafter  falling  due.  Marshall  y. 
Thompson,  3  Munf.  412. 

Same— 5ecurity  by  Mortffage.— A  decree  asralnst  the 
purchasers  of  a  tract  of  land,  which  is  encumbered 
by  a  mortffafire  to  secure  the  payment  of  an  annuity 
ouffht  to  provide  that  so  much  of  the  land  respec- 
tively be  sold  as  will  be  their  proportions  of  the  sum 
due  and  unsatisfied  by  a  sale  of  that  part  of  the  tract 
of  land  which  was  retained  by  the  vendor,  except  so 
far  as  they  shall  pay  their  respective  proportions  of 
debt,  and  asrree  to  hold  their  lands  subject  to  the 
future  decree  of  the  court  for  their  share  of  any  sums 
becoming  due  to  the  plaintiff  thereafter.  Mayo  v. 
Tommies,  6  Munf.  530. 

Estate  Committed  to  Sheriff— Managed  by  Deputy.— 
Where  the  representative  of  a  sheriff  was  sued  on 
account  of  an  estate  committed  to  his  hands,  and  it 
appeared  that  his  deputy,  who  was  also  sue^,  had 
the  entire  management  of  the  estate,  the  court  may 
decree  asrainst  the  deputy  in  the  first  instance,  if 
assented  to  by  the  plaintiff,  reserving  liberty  to  him 
to  resort  to  the  court  for  decrees  asrainst  the  other 
parties.  But  if  such  consent  was  not  fftven,  it  was 
the  duty  of  the  court  to  decree  between  the  defend 
ants,  in  order  to  throw  the  burden  on  the  person 
ultimately  liable.    Cocke  v.  Harrison.  8  Rand.  494. 

S.  UNDER  THE  GENERAL  PRAYER. 

Decree  Different  from  Special  Prayer.— Though  the 
decree  entered  in  a  suit  be  different  from  the  spe- 
cial relief  prayed  for,  still  if  the  bill  contains  a 
prayer  for  sreneral  relief,  and  a  proper  case  is 
made  for  such  relief,  it  may  be  given  under  the 
prayer  for  general  relief,  if  consistent  with  that 
which  is  actually  prayed.  Raper  v.  Sanders,  21 
Gratt.  80;  Brown  v.  Wylle,  8  W.  Va.  602.  But  there 
can  be  no  decree  distinct  from  that  demanded  by 
the  bill.  Pickens  v.  Knisely.  2»  W.  Va.  1,  11  S.  E. 
Rep.  082;  Sheppard  v.  Starke.  8  Munf.  29. 

Entitled  to  Decree  on  Other  Qround«  Than  Alleged.— 
Whenever  the  object  of  a  bill  is  to  recover  money 
for  any  debt,  or  for  the  breach  of  any  contract,  or 
on  account  of  any  other  matter,  and  it  is  shown 
that  the  complainant  is  entitled  to  any  sum  on 
account  of  the  particular  matters  and  transactions 
alleged  in  the  bill,  though  it  may  be  on  other 
grounds,  and  for  different  reasons,  and  for  a  less 
amount  than  is  alleged  ^nd  claimed  in  the  bill,  the 
amount  to  which  the  claimant  may  be  so  entitled 
may  be  decreed  to  him  under  the  general  prayer 
for  relief.    Hall  v.  Pierce,  4  W.  Va.  107. 

Personal  Decree  against  Grantor  for  Fraudulently 
Marking  Deed  Satisfied.— Under  the  prayer  of  gen- 
eral relief  in  a  suit  to  enforce  a  deed  of  trust,  a 
personal  decree  may  be  entered  against  the  grantor 
for  any  loss  suffered  by  the  plaintiff,  because  of  the 
fraudulent  marking  satisfied  of  said  deed  by  the 
grantor  after  assignment  to  the  plaintiff.  Evans 
V.  Bank.  96  Va.  294,  28  S.  £.  Rep.  323. 

Interest  In  Suit  to  Set  Aside  Fraudulent  Conveyance. 

—A  creditor  having  obtained  a  judgment  against 
his  debtor,  without  running  Interest,  his  execution 
is  obstructed  by  a  fraudulent  conveyance  made  by 
the  debtor  of  his  property.  A  suit  in  chancery  is 
then  brought  to  remove  the  obstruction  of  the  con- 
veyance, and  for  general  relief.  The  chancellor 
ought  to  decree  the  interest,  as  well  as  set  aside 
the  conveyance:  the  prayer  for  general  relief   be- 


ing sufficient  to  cover  the  demand  of   interest- 
Beall  V.  Silver,  2  Rand.  401. 

4.  BETWEEN  OODEFENDANTS. 

General  Doctrine.— The  general  doctrine  In  regard 
to  decrees  between  codefendants  in  equity  has 
been  well  stated  by  Lord  Eldom  as  follows:  **Wher- 
ever  a  case  is  made  out  between  defendants  by  the 
evidence  arising  from  pleadings  and  proof  between 
plaintiffs  and  defendants,  a  court  of  equity  is  en- 
titled to  make  a  decree  between  the  defendants, 
and  is  bound  to  do  so.  The  defendant  chargeable 
has  a  right  to  insist  that  he  shall  not  be  liable  to  be 
made  a  defendant  in  another  suit  for  the  same 
matter  which  may  be  then  decided  between  him 
and  his  codefendant.  And  the  codefendant  may 
insist  that  he  shall  not  be  obliged  to  institute 
another  suit,  for  a  matter  which  may  be  then  ad- 
justed between  the  defendants.*'  Blair  v.  Thomp- 
son, 11  Gratt  441.  See  Braxton  v.  Harrison,  11  GratL 
80;  and  Taliaferro  v.  Minor,  2  Call  190:  Titchenell  v. 
Jackson,  26  W.  Va.  46a 

It  is  well  settled  that  where  a  case  is  made  out  be- 
tween codefendants  by  evidence  arising  from 
pleadings  between  the  complainants  and  defend- 
ants, a  court  of  equity  should  render  a  decree  be- 
tween the  codefendants;  but  when  there  are 
no  such  pleadings,  a  court  of  equity  cannot  render 
a  decree  between  the  codefendants.  Worthlngton 
V.  SUunton,  16  W.  Va.  208;  Roots  v.  Mason  City,  S. 
&  M.  Co.,  27  W.  Va.  488;  Burlew  v.  Quarrier.  16  W. 
Va.  108:  Yates  v.  Stuart,  SO  W.  Va.  124,  10  S.  E. 
Rep.  428;  Hoffman  v.  Ryan,  21  W.  Va.  415;  Temple- 
man  V.  Fauntleroy,  8  Rand.  434;  Morris  v.  Terrell. 
2  Rand.  6;  Ruffner  v.  Hewitt,  14  W.  Va.  787;  Vance 
V.  Evans,  11  W.  Va.  842. 

Must  Be  Proper  Case  for  Decree  for  Plaintiff.— There 
can  be  no  decree  In  any  case  between  codefendants. 
when  no  decree  can  properly  be  rendered  in  favor 
of  the  plaintiff,  whether  this  arises  from  the  fact 
that  the  bill  does  not  make  outa  case,  which  entitles 
him  to  relief,  or  from  the  fact  that  the  proof  does 
not  sustain  the  case  as  set  out  in  the  bill.  Watson 
V.  Wigginton,  28  W.  Va.  588.  citing  Hansford  v. 
Chesapeake  Coal  Co..  22  W.  Va.  70:  Ould  v.  Meyers. 
28  Gratt.  884:  Hubbard  v.  Gk>odwIn,  8  Leigh  5S2.  and 
numerous  other  cases  to  the  same  effect.  See  West- 
ern Lunatic  Asylum  v.  Miller,  29  W.  Va.  826.  I  S.  E. 
Rep.  740;  Radcliff  V.  Corrothers,  83  W.  Va.  094. 11  S.  E. 
Rep.  282;  KinporU  v.  Rawson.  86  W.  Va.  237,  15 S. 
E.  Rep.  68;  Glenn  v.  Clark.  81  Gratt  85. 

But  in  a  bill  asking  that  the  liens  in  a  debtors 
lands  be  audited,  the  order  of  their  priorities  ascer- 
tained, and  that  the  land  be  sold  to  pay  them, 
though  a  particular  debt  is  conceded  to  be  a  lien,  it 
is  proper  foi;  the  debtor  and  other  lienor  to  dispute 
such  lien  without  violating  the  above  rule.  Taven- 
ner  v.  Barrett,  21  W.  Va.  6B6. 

Issue  Must  Be  Made.— The  contest  between  pode- 
fendants  can  never  come  fairly  before  the  court, 
where  no  issue  is  made  up.  nor  any  provision  for 
taking  their  testimony  as  to  the  matters  In  differ- 
ence between  them.  Hubbard  v.  Goodwin,  8  Leigh 
492. 

Same— Satisfactory  Evidence.- Unless  the  matter 
has  been  put  In  issue  by  the  pleadings,  and  there  is 
satisfactory  evidence  of  the  facts,  it  is  not  deemed 
proper  to  decree  in  favor  of  one  defendant  against 
another.    Yerby  v.  Grigsby,  9  Leigh  887. 

First  Subjecting  One  Ultimately  Liable.— A  court  of 
equity  may  enter  a  decree  between  codefendants. 
in  a  case  where  the  same  decree  operates  in  favor 
of  the  complainant,    by  subjecting    in   the    first 
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Instance  that  defendant  who  onffht  altimately  to 
pay  tbe  debt.    McNlel  t.  Baird,  6  Munf .  3ie. 

When  Decree  Not  Proper.— In  a  bill  brought  by 
vendee  of  land  to  enjoin  the  payment  of  purchase 
money,  allesrinfir  as  a  ground  a  defect  of  title  to  a 
part  of  the  land,  and  also  alleffing"  that  there  is  an 
adverse  claimant  to  part  of  the  land,  there  is  no 
privlLy  between  the  plaintiff  and  the  adverse  claim- 
ant, and  the  equity  between  the  latter  and  the 
vendor  does  not  arise  from  the  pleading  and  proof 
between  plaintiff  and  defendant,  and  is  not  there- 
fore the  proper  subject  of  a  decree  between  code- 
fendants.    Steed  v.  Baker,  18  Gratt.  880. 

Same— 5alt  agmlnst  Administrator  and  Sureties  for 
Devtstevlt.— A  bill  was  filed  by  a  creditor  against  an 
admiuLstrator  and  his  sureties,  charging  a  devasta- 
vit by  the  former,  and  the  liability  of  his  sureties 
for  it  Some  of  the  sureties  insist  in  their  answer 
that  under  the  circumstances  one  of  the  sureties  is 
liable  to  the  other,  if  they  are  liable  to  the  plaintiff. 
There  was  a  decree  for  tbe  plaintiff,  and  though  it 
appeared  that  the  devastavit  was  occasioned  by  a 
payment  of  a  debt  of  Inferior  dl^rnity  to  the  surety 
sought  to  be  charged,  yet  it  was  not  a  proper  case 
for  a  decree  between  codefendants.  Allen  v.  Mor- 
gan, 8  Gratt.  00. 

Proper  Case.— Where  a  decree  for  a  sale  of  land 
which  was  bound  for  the  payment  of  certain  notes 
was  Interlocutory,  although  it  was  affirmed  on  ap- 
peal, there  may  be  a  decree  between  the  codefend- 
ants when  the  cause  g-oes  back,  if  it  is  a  proper  case 
for  such  a  decree.    Alley  v.  Rogers,  10  Gratt.  866. 

Same-^Settlog  Aside  Prandnieiit  Deed.— Wbere  judg- 
ment creditors  seek  to  subject  land  of  their  debtor, 
which  has  been  conveyed  in  trust  to  secure  a  debt, 
and  in  their  bill  they  charge  that  the  deed  was 
Intended  by  the  grantor  to  defraud  his  creditors, 
and  the  trustee  and  creditor  were  coarnizant  of  the 
fraudulent  intent  at  the  time,  there  is  enough 
in  the  pleadings  to  justify  a  decree  between  the 
codefendants.    Barger  t.   Buckland,  88  Gratt.  860. 

III.  ESSENTIALS  OF  VALID  DECREE. 

1.  JURISDICTION. 

a  Of  Pabtibs  Gbnsrallt. 

General  Rule— Notice  Essential— Effect  of  Recital.— 

Jurisdiction  of  the  cause  and  parties  is  essential  to 
the  conclusiveness  of  a  decree.  To  acquire  juris- 
diction of  the  defendant  it  is  necessary  that  in  some 
appropriate  way  he  be  notified  of  the  pendency  of 
the  suit  If  upon  inspection  of  the  record,  it  appears 
that  no  such  notice  has  been  sriven,  the  decree  is 
void.  But  if  the  court  rendering-  the  decree  is  a 
domestic  court  of  g-eneral  Jurisdiction,  and  the 
record  recites  that  notice  has  been  given,  such 
recital  cannot  be  contradicted  by  extrinsic  proof. 
In  such  case  the  decree  is  sustained,  not  because  a 
decree  rendered  without  notice  is  good,  but  because 
the  law  does  not  permit  the  introduction  of  evi- 
dence to  overthrow  that  which,  for  reasons  of  pub- 
lic policy,  it  treats  as  absolute  verity.  Wilcher  v. 
Robertson,  78  Va.  90^ 

Decree  a  Nullity  If  No  Notice  Is  Olven.— No  doctrine 
is  better  settled  than  that  every  mauls  entitled  to 
a  day  in  court  to  defend  his  rights,  and  that  a  de- 
cree rendered  against  him,  when  he  has  had  no 
opportunity  for  defence,  is  a  nullity,  and  may  be  so 
pronounced  by  any  court  wherein  it  may  be  drawn 
into  controversy.  Ogden  v.  Davidson,  81  Va.  767; 
Myrick  v.  Adams,  4  Munf.  866:  Robinson  v.  Dlx,  18 
W.  Va.  628;  Myers  v.  Nelson,  26  Gratt  729;  Beery  v. 
Irlck,  22  Gratt  614;  Purdie  v.  Jones,  32  Gratt  827; 


Fultz  V.  Brig-htwell,  77  Va.  742;  Hobson  v.  Yancey,  2 
Gratt  73;  Shaffer  v.  Fetty,  80  W.  Va.  248,  4  S.  K.  Rep. 
278.  The  same  doctrine  is  applicable  where  the 
decree  is  in  favor  of  a  person  not  a  party.  See 
Bailey  v.  Robinsons,  1  Gratt  4,  42  Am.  Dec.  540;  Shep- 
pard  V.  Starke,  8  Munf.  20.  The  fact  that  the  neces- 
sary parties  are  infants  makes  no  difference. 
ClendenninfiT  v.  Conrad,  91  Va.  410,  21  S.  E.  Rep.  818. 

Affalnst  Trustee  Not  Binding  on  Cestui  Que  Trust  Not 
a  Party.— In  a  suit  where  there  is  a  claim  under  an 
adverse  title  to  property,  which  has  been  conveyed 
to  trustees  for  the  payment  of  debts,  to  which  only 
the  grantor  and  the  trustees  were  made  parties 
defendant  a  decree  in  tbe  cause  in  favor  of  the  plain- 
tiff does  not  bind  the  cestuis  Que  trust  because  they 
were  not  parties  to  the  suit  Com.  v.  Ricks,  1  Gratt 
416.  The  sreneral  rule  that  a  decree  against  trustees 
is  not  blndiufiT  on  their  cettuis  true  trutt  seems  to  be 
universally  accepted  as  the  just  and  correct  doc- 
trine. See  Collins  v.  Lofftus,  10  Leiffh  5,  84  Am.  Dec. 
710,  and  not€. 

Coexecntors— Process  against  Both  Essential  —A 
leg'atee  assigns  his  interest  under  a  will,  which 
appoints  two  executors  to  sell  the  property  therein 
conveyed,  and  divide  the  proceeds  among  the  sev- 
eral legatees.  The  assignee  brought  suit  against 
one  of  the  executors  only,  and  did  not  make  the  leg- 
atees parties.  On  both  of  these  grounds  it  was  an 
error  for  the  court  to  render  a  decree  in  favor  of 
the  plaintiff.  It  should  also  have  taken  an  account 
of  the  sale  before  it  rendered  a  final  decree  for  any 
particular  sum,  and  this,  notwithstanding  the  de- 
fendants have  not  answered  and  the  bill  was  taken 
for  confessed.    Findlay  v.  Sheffey,  1  Rand.  73. 

Personal  Decree  against  a  Corporation.— in  West 
Virginia  a  personal  decree  may  be  rendered  for 
specific  performance  against  a  foreign  corporation 
upon  which  actual  service  has  been  had  within  the 
state  under  the  provisions  of  the  statute.  Shafer  v. 
O'Brien,  31  W.  Va.  601,  8  S.  E.  Rep.  298. 

Erroneous  Where  Proper 'Parties  Not  Summoned.— A 
bill  was  filed  on  behalf  of  certain  infants  against 
the  heirs  of  their  guardian,  his  administrator,  the 
surviving  security  on  his  bond,  and  the  adminis- 
trator of  the  other  security,  as  codefendants. 
Process  was  not  served  on  a  part  of  the  heirs,  nor 
on  the  surviving  security.  The  decree  against  the 
administrator  of  the  deceased  security  was  held  to 
be  erroneous,  because  the  proper  parties  were  not 
before  the  court    Bland  v.  Wyatt  1  H.  &  M.  548. 

To  Sell  Land  of  Testator  Devisees  Are  Necessary 
Parties.- In  a  suit  for  the  sale  of  the  land  of  a  testa- 
tor, his  devisees  were  not  made  parties.  A  decree- 
was  rendered  appointing  commissioners  to  sell,  who 
complied  with  the  decree,  and  their  report  was 
confirmed.  But  it  was  held  that  the  devisees  were 
not  bound  by  the  decree,  and  that  the  sale  and  deed 
of  the  commissioners,  and  the  subsequent  confirma- 
tion of  their  report,  did  not  operate  to  pass  the  legal 
title.  Hudgin  v.  Hudgin,  6  Gratt  820,  63  Am.  Dec. 
124. 

Decree  Nisi  Necessary  before  Pinal  Decree— Appearing 
before  Commissioner  of  Accounts.— Where  a  defend- 
ant in  chancery  has  not  answered  the  bill,  it  is 
error  to  enter  a  final  decree  against  him  without 
the  previous  service  of  a  decree  nisi.  And  his 
appearing  before  commissioners  appointed  to  take 
an  account,  or  having  notice  of  their  proceeding  to 
take  it  does  not  preclude  him  from  making  this 
objection.    Legrand  v.  Francisco,  8  Munf.  88. 

Creditors'  Suit— Service  of  Notice  of  Account— A 
court  has  no  Jurisdiction  over  a  person  who  has  not 
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been  made  a  party  to  a  salt,  and  coald  render  no 
decree  against  hlm»  and  if  one  was  rendered  it  was 
a  mere  nullity.  Hence,  where  In  a  creditors'  suit  to 
subject  real  estate,  the  debtor  only  is  made  de- 
fendant although  there  Is  a  prior  deed  of  trust  on 
the  land,  a  decree  in  such  suit  is  not  bindinsr  on  the 
trustee  or  the  cettui  que  trust,  nor  does  the  service  of 
a  notice  of  the  taking  of  accounts  by  the  commis- 
sioner make  them  parties,  or  render  such  decree 
valid.    McCoy  v.  Allen,  16  W.  Va,  724. 

When  Defendant  Is  in  Lines  of  Enemy.— A  decree  in 
a  suit  instituted  by  a  plaintiff  within  the  union  lines 
airainst  defendants  in  the  confederacy,  who  do  not 
appear  and  are  unnotified  other  than  by  order  of 
publication,  is  void  and  may  be  so  considered  in 
that  or  any  subsequent  suit  Sturm  v.  Fleming,  22 
W.  Va.  404;  Qrinnan  v.  Edwards.  21  W.  Va.  347; 
Haymond  v.  Camden,  22  W.  Va.  180. 

Of  Court  of  Appeals  of  Vlrsrlnla  In  i86i.— A  decree 
rendered  by  a  pretended  court  of  appeals  of  Vir- 
firiuia  at  Richmond  durinsr  the  pendency  of  the  civil 
war.  who  acted  under  the  authority  of  citizens  of  a 
state  then  in  insurrection  asrainst  the  United 
States,  is  not  binding  on  the  parties  to  such  cause. 
Snider  v.  Snider,  3  W.  Va.  200. 

Effect  of  Qivlng  Depositions.— Where  defendants 
are  not  served  with  process,  and  do  not  in  any  way 
enter  an  appearance  in  a  cause,  a  personal  decree 
cannot  be  entered  against  them,  and  the  fact  that 
they  firave  their  depositions  in  a  case  does  not  au- 
thorize the  court  to  give  such  a  decree  against 
them.  Edichal,  etc.,  Co.  v.  Columbia,  etc.,  Co.,  87  Va. 
641,  IS  S.  E.  Rep.  100. 

Action  by  Joint  Vendees— Both  Must  Be  Represented. 
—After  a  judsrment  has  been  recovered  by  a  vendor 
asrainst  two  joint  vendees  of  land  for  the  balance 
of  the  purchase  money,  one  of  the  vendees  dies  and 
the  other  brings  a  suit  in  equity  against  the  vendor, 
asklnff  that  the  judgment  be  enjoined  and  money 
refunded  because  of  a  deficiency  in  the  quantity  of 
the  land.  In  such  a  case  it  is  improper  to  enter  a 
decree  without  havinir  the  representatives  of  the 
deceased  vendee  before  the  court  Crawford  v. 
McDaniel.  1  Rob.  448. 

Patents— Patentee  Must  Be  Represented.— A  court  of 
equity  has  jurisdiction  to  set  aside  a  patent  obtained 
with  knowledge  of  a  prior  entry,  but  the  court  can- 
not enter  a  decree  in  such  case  on  the  merits,  until 
the  patentee  or  his  representative  has  been  made 
party  to  the  suit    Hagan  v.  Wardens,  3  Oratt  315. 

b.  Of  Nonresidents. 

Nonresidents  Must  Have  Notice.— As  to  defendants, 
who  are  nonresidents,  who  have  had  no  service  of 
process  upon  them,  have  not  appeared  or  authorized 
anyone  to  appear  for  them,  no  personal  decree  can 
be  entered  against  them.  McOavock  v.  Clark,  03 
Va.  810,  22  S.  E.  Rep.  864;  Coleman  v.  Waters,  13  W. 
Va.  278;  Barrett  v.  McAllister,  38  W.  Va.  788.  11  S.  E. 
Rep.  220. 

Regularity  of  Proceedings  Should  Appear.— The  rec- 
ord of  a  suit  In  which  there 'were  nonresident 
defendants  shows  that  after  a  decree  m>t,  the  "bill 
was  taken  for  confessed**  at  the  next  rules.  This 
was  followed  by  decrees  affecting  absent  defend- 
ants, who  were  not  before  the  court  It  was  recited 
that  there  was  an  order  of  publication  as  to  the  ab- 
sent defendants,  but  there  was  nothing  to  show  that 
it  was  posted  as  required  by  statute.  No  decree 
should  be  rendered  affecting  the  interest  of  an  ab- 
gent  defendant  unless  it  appear  (if  it  be  not  other- 
wise brought  before  the  court)  that  he  had  been 
regularly  proceeded  against  by  order  of  publication 


duly  published  In  a  newspaper  and  posted  at  the 
front  door  of  the  courthouse.  McCoy  v.  McCoy.  OW. 
Va.  443,  citing  Craig  v.  SebreU,  OGratt  ISl;  Hadfleld 
V.  Jameson.  2  Munf .  53.  In  a  suit  in  chancery  against 
a  defendant  who  is  out  of  this  country,  and  another 
within  the  same,  having  in  his  hands  effects  of,  or 
otherwise  indebted  to,  such  absentee,  a  decree  can- 
not be  entered  against  the  defendant  in  this  country 
until,  by  legal  and  regular  proceedings,  the  plain- 
tiff has  established  his  claim  a«rainat  the  absentee. 
Gibson  v.  White,  3  Munf.  04. 

c.  Of  Subject-matter. 

Jurisdiction  Essential  to  Valid  Decree.— It  is  an  ele- 
mentary principle  in  our  jurisprudence,  that  Juris- 
diction of  the  subject-matter  and  the  parties  is 
essential  to  the  conclusiveness  of  a  decree  and 
though  a  court  may  obtain  jurisdiction  rightfully, 
yet  its  decree  may  be  void,  because  in  the  progress 
of  the  case,  it  has  exceeded  its  Jurisdiction.  In  a 
suit  for  the  sale  of  land  a  court  exceeded  its  Juris- 
diction, hence  it  was  held  that  the  proceedings  under 
the  decree  of  sale  were  void  and  might  be  attacked 
collaterally.  Seamster  v.  Blackstock,  83  Va.  tSLt 
S.  E.  Rep.  3& 

Same— Bankruptcy.— In  a  suit  in  bankruptcy  It  ap- 
peared that  the  court  had  no  jurisdiction  over  the 
lands  of  a.person,  which  had  not  been  surrendered 
in  that  court,  and  against  which  the  bankrupt  had 
no  claim.  The  court  was  therefore  lacking  in  Juris- 
diction of  the  subject-matter,  and  its  decree  fixing 
liens  upon  the  same  was  void,  and  may  be  set  aside 
and  disregarded  as  a  nullity,  wherever  and  when- 
ever it  may  be  called  in  question.  Richardson  v. 
Seevers,  84  Va.  280,  4  S.  E.  Rep.  712. 

Same— Contempts.— It  is  no  contempt  of  court  to 
violate  or  disobey  an  order  or  decree  which  the 
court  had  no  authority  to  make.  If  the  court  had 
no  jurisdiction  to  make  said  order  it  is  without 
authority  and  void.  Ruhl  v.  Ruhl,  24  W.  Va.  339, 
citing  Swinburn  v.  Smith.  16  W.  Va.  488,  600. 

Improper  Exercise  of  Jurisdiction.— Where  Jurisdic- 
tion has  been  obtained  over  the  person  and  subject- 
matter  no  error  in  its  exercise  can  make  the  Judg- 
ment void.  The  authority  to  decide  being  shown,  it 
cannot  be  divested  by  being  improperly  or  incor- 
rectly employed.  Lawson  v.  Moorman,  86  Va.  880. 0 
S.  E.  Rep.  160. 

a.  CONFORMITY  TO  PLEADINGS  AND  PROOFS. 

General  Rule.— It  Is  a  wcll-setUed  rule  of  the  courts 
of  equity  that  a  decree  can  only  be  entered  in 
accordance  with  the  case  as  made  by  the  pleadings, 
and  no  account  will  be  taken  of  evidence  of  matters 
not  alleged.  Welfley  v.  Shen.,  etc.,  Co.,  83  Va.  768,  8 
S.  E.  Rep.  376;  Mundy  v.  Vawter,  3  Gratt  618;  Kent 
V.  Kent  82  Va.  206;  Potomac  Mfg.  Co.  v.  Evans,  84 
Va.  717,  6  S.  E.  Rep.  2;  Staples  v.  SUples.  86  Va.  7ft,  7 
S.  E.  Rep.  199;  Smith  v.  Lowther,  86  W.  Va.  80O.  IS  S. 
E.  Rep.  999;  Roberts  v.  Coleman,  87  W.  Va.  148.  1«  S. 
E.  Rep.  482;  Vance  Shoe  Co.  v.  Haught  41  W.  Va.  375. 
23  S.  E.  Rep.  663. 

Evidence.— Although  a  plaintiff  may  present  a  good 
case  by  his  proofs  he  is  not  entitled  to  a  decree 
which  is  not  justified  by  the  allegations  of  his  bilL 
Evans  v.  Kelley  (W.  Va.),  88  S.  E.  Rep.  407.  A  decree 
must  be  justified  by  both  the  pleadings  and  the 
proof.  Fadely  v.  Tomlinson,  41  W.  Va.  606.  M  S.  E. 
Rep.  046.  When  the  evidence  is  defective  as  to  a 
particular  item,  no  decree  should  be  made  as  to 
that  McConnico  v.  Curzen,  S  Call  858,  1  Am.  Dec. 
640. 

Answer.— If  matter  appear  in  the  answer  of  a 
defendant  in  equity,  which  is  nowise  alleged  in  the 
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biU.  it  cannot  Justify  a  decree  against  tlie  defend- 
ant though  it  might  have  been  ground  for  such 
decree  If  it  had  been  alleged  in  the  bilL  Bib  y. 
Martin,  5  Leiffh  182. 

When  the  answer  of  the  defendant  contains  a 
claim  which  has  no  connection  with  the  relief  sought 
in  the  bill,  and  is  not  necessary  to  be  considered  in 
deciding  the  case  as  made  by  the  bill,  and  the  court 
In  its  decree  expresses  an  opinion  in  favor  of  the 
defendant,  this  decree  does  not  conclude  the  ques- 
don  when  it  is  afterwards  set  up  by  the  defendant 
in  a  crossbill  in  the  cause.  Niday  v.  Harvey,  9 
Gratt  454. 

No  Relief  Unless  Prayer  Therafor.— When  the  plead* 
ings  contain  no  proper  prayer  therefor,  it  is  error 
to  decree  affirmative  relief.  Harrison  v.  Brewster, 
»  W.  Va.  294. 18  S.  E.  Rep.  5flB;  Middleton  v.  Selby.  19 
W.  Va. !«. 

Ob  JVUtters  In  Cross  BUI  Not  In  Original  BUI.— No 
decree  can  be  found  upon  matters  in  a  cross  bill, 
which  are  not  stated  in  the  original  bill,  for  as  to 
them  it  is  an  original  bill.  Hansford  v.  Chesapeake 
Cbal  Co.,  22  W.  Va.  70. 

Trastee  of  Married  Women.— Where  there  was  no 
misconduct  in  the  trustee  of  a  married  woman,  it 
was  error  to  enter  a  personal  decree  against  him  in 
a  snlt  brought  to  enforce  collection  of  a  debt  of  his 
ciitui  Qu^  trust.    Woodson  v.  Perkins,  6  Qratt  84S. 

OeMs  of  Heirs  Not  Enforceable  In  5alt  to  Charge 
Ancestor's  Estate.— A  suit  against  a  decedent's 
representative  to  charge  his  estate  with  a  debt,  the 
pleadings  in  which  contain  no  allegation  of  debts 
against  his  heirs,  and  ask  no  relief  as  to  their  debts 
against  land  descended  to  them  from  such  decedent, 
cannot  be  made  the  vehicle  of  ascertaining  and 
enforcing  personal  debts  of  such  heirs  against  such 
land,  and  any  decree  entered  therein  as  to  that 
matter  will  be  a  nullity.  Fowler  v.  Lewis,  86  W. 
Va]12,14S.£.  Rep.  447. 

Decree  Void  as  to  Party  Not  Named,  and  No  Allegation 
sgalnst.— In  a  bill  in  chancery  against  several 
defendants,  process  was  issued  against  one  who  was 
not  a  party  defendant,  and  against  whom  there  was 
no  allegation  and  no  relief  prayed.  A  decree 
was  entered  against  him  by  default  and  against  the 
other  defendants,  by  some  of  whom  an  appeal  was 
taken  and  the  decree  reversed  as  to  them,  but  In  all 
things  else  affirmed.  The  decree  was  a  mere  nullity 
as  to  the  party  not  named  in  the  bill,  and  against 
whom  the  bill  contained  no  allegation  and  prayed 
no  relief.  Moseley  v.  Cocke,  7  Leigh  224:  Cronise  v. 
Carper.  80  Va.  078:  Ogden  v.  Davidson,  81  Va.  757: 
Strother  v.  Mitchell,  80  Va.  149. 

Relief  Not  Souffkt.— A  decree  is  erroneous  which 
passes  upon  questions  not  properly  presented  by  the 
plaintiffs,  and  directs  any  relief  which  is  not  sought 
or  desired,  and  the  proper  parties  are  not  all  before 
the  court.    Donahoe  v.  Fackler,  8  W.  Va.  249. 

Single  Creditor's  BIU— Account  of  All  Debts  Errone- 

MH.— In  a  single  creditor's  bill  against  all  lienors  on 

a  tract  of  land  designated  in  the  bill,  but  which  was 

not  a  general  creditors'  bill,  it  is  an  error  to  decree 

an  account  to  be  taken  of  all  the  debts  due  by  the 

defendant,  and  which  are  valid  liens  on  his  land, 

their  amounts  and  priorities.     Such   account  not 

being  asked  by  the  bill,  parties  in  interest  may  be 

taken  by  surprise.    Bausrher  v.  Eichelberger,  11  W. 

VaM7. 

IV.  PRESUMPTION  AND  EFFECT. 

1.  PRESUMPTION. 

a.  As  TO  rbcttals. 

Verity  of  When  Attacked  for  Frand.— The  recitals 


of  a  decree  which  are  directly  atucked  for  fraud 
and  surprise  in  the  procurement  are  not  presumed 
to  be  absolute  verities,  but  are  subject  to  impeach- 
ment Springston  v.  Morris  (W.  Va.),  34  S.  E.  Rep. 
76& 

No  Exoentlons  Talcen  to  CommUsloner'a  Report.— a 
decree  conffimlng  the  report  of  a  master  commis- 
sioner recited  that  there  were  no  exceptions  taken 
to  it,  and  it  was  confirmed.  This  decree  must  be 
presumed  to  be  correct  as  to  its  recitals,  unless  the 
record  shows  otherwise.  In  this  case  the  record 
contains  nothing  which  conflicts  with  the  decree. 
There  were  exceptions  found  in  the  record  taken  by 
some  of  the  defendants,  but  they  were  without  date 
and  nothing  appears  from  which  it  can  be  Inferred 
that  they  were  filed  before  the  decree  was  ren- 
dered, and  it  may  be  that  they  were  taken  and  filed 
afterwards.    Alderson  v.  Henderson,  6  W.  Va.  182. 

Order  of  Publication.— a  decree  states  that  the 
cause  was  heard  on  the  bill  and  order  of  publication 
returned  duly  executed.  This  decree  must  be  re- 
garded as  solemnly  aflirming  that  there  was  an 
order  of  publication  duly  taken  against  the  defend- 
ant, and  that  it  was  duly  published  and  posted  as 
the  law  directs,  and  the  verity  of  the  record  apon 
this  point  is  not  to  be  called  into  question  by  any 
averment  or  proof  to  the  contrary.  Craig  v. 
Sebrell,  0  Oratt  181. 

Notice  of  Papers  Recited  In  Cause.— If  the  caption 
of  a  decree  names  that  the  defendants  in  the  cause 
are  certain  persons  whose  answers  are  filed,  and  the 
decree  states  that  the  cause  was  heard  upon  the  bill 
answers  and  exhiblte.  it  will  be  inferred  that  the 
court  in  giving  its  decree  took  notice  of  the  answers. 
Pickett  V.  Chilton,  5  Munf.  467. 

Servioe  of  Process.— Where  a  decree  recites  on  its 
face  that  all  the  defendants  had  been  duly  served 
with  Iprocess,  in  the  absence  of  anything  in  the 
record  to  the  contrary,  the  presumption  Is  conclu- 
sive that  the  recital  is  true.  Moore  v.  Green,  90  Va. 
181,  17  S.  E.  Rep.  872 ;  Wilcher  v.  Robertson,  78  Va 
60S. 

A  decree  which  recites  that  process  was  duly 
served  on  defendant  is  sufficient  in  the  appellate 
court  on  an  appeal,  according  to  the  principles  in 
Craig  V.  Sebrell.  9  Gratt.  181;  Moore  v.  Holt,  10  Gratt. 
284,  and  other  cases  there  cited.  Arnold  v.  Arnold 
11  W.  Va.  449. 

Preliminary  Steps  toTrlai.-it  is  not  necessary  to 
state  in  a  decree  in  chancery,  that  all  the  prelimi- 
nary steps  towards  maturing  the  cause  for  hearing 
were  taken  :  it  being  Intended,  where  the  cause  is 
set  for  hearing,  that  it  was  regularly  done,  unless 
the  party  attempting  to  Impugn  the  decree  show 
the  contrary.    Qnarrier  v.  Carter,  4  H.  &  M.  242. 

b.  AstoRbcord. 

Of  Courts  of  General  Jurisdiction.— Nothing  is  better 
settled  than  that  decrees  of  a  court  of  general 
jurisdiction,  acting  within  the  scope  of  its  authority, 
are  presumed  to  be  right,  until  the  contrary  ap- 
pears, and  are  not  open  to  collateral  attack;  and 
this  is  so,  even  though  the  party  against  whom,  or 
In  whose  favor  the  decree  was  rendered  was  dead 
at  the  time,  and  such  a  decree  is  unassailable  in  a 
collateral  action,  as  the  record  is  conclusively  pre- 
sumed to  speak  the  truth,  and  can  only  be  tried  by 
inspection.  Pugh  v.  McCue,  86  Va.  475,  lo  S.  E.  Rep. 
716;  Shelton  v.  Jones,  26  Qratt  891 ;  Pulaski  Co.  v! 
Stuart,  etc.,  Co.,  28  Gratt  879;  Lawson  v.  Moorman! 
86  Va.  880,  9  S.  E.  Rep.  160;  Pennybacker  v.  Switzer] 
75  Va.  67t :  Brengle  v.  Richardson,  78  Va.  406 ; 
Marshall  v.  Cheatham,  88  Va.  81,  18  S.  E.  Rep.  806; 
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"Oriffff  ▼.  Dalsbeimer.  88  Va.  606.  18  S.  E.  Rep.  908; 
Hill  V.  Woodward,  78  Va.  766;  Wimbish  v.  Breeden, 
77  Va.  834:  Wilclier  v.  Roberiaon,  78  Va,  602;  Wood- 
liouse  V.  Plllbates,  77  Va.  817. 

A- Judflrment  against  a  person  who  has  not  been 
served  wltli  notice  is  a  void  judrment.  and  is  ex  vi 
termini  a  nullity.  But  wtaen  a  court  of  g^c eral  j  uris- 
dlction  has  pronounced  Judgment,  its  adjudica- 
tion should  be  as  conclusive  on  the  Question 
whether  a  party  was  duly  notified,  as  on  any  other 
point  necessary  to  a  proper  determination  of  the 
case,  as  judgments  of  such  courts  are  presumed 
correct.    Ferguson  ▼.  Teel.  88  Va.  690. 

Effect  of  CommlMiooer's  Findings.— In  the  absence 
from  the  record  of  the  evidence  upon  which  a  com- 
missioner has  reached  his  conclusions,  and  the  re- 
port being  confirmed  by  the  lower  court,  the  decree 
will  he  presumed  to  be  correct  until  the  contrary  is 
shown.    Saunders  v.  Pruntey  (Va.).  86  S.  E.  Rep.  684. 

The  findings  of  a  commissioner  will  be  sustained, 
although  the  record  is  unsatisfactory,  and  the  evi- 
dence not  clear,  and  the  conclusions  not  accurate  in 
all  respects.  Browning  v.  Browning  (Va.),  86  S.  E. 
Rep.  526. 

Without  Reservation— Effect. —A  decree  on  full 
hearing,  dismissing  a  bill  generally,  without  reser- 
vation of  right  to  the  plaintiff  to  sue  at  law,  is  con- 
clusive upon  all  matters  involved  in  the  case,  even 
though  there  was  no  Jurisdiction  in  equity  because 
of  an  adequate  remedy  at  law.  Unless  it  otherwise 
appear  from  the  decree,  it  will  be  taken  that  the 
dlnmissal  was  on  a  hearing  on  the  merits.  Carberry 
V.  Railroad  Co.,  44  W.  Va.  860,  28  S.  E.  Rep.  694. 

Of  Foreign  State.— The  record  of  a  decree  of  a  court 
of  another  state  is  regarded  as  the  decree  of  a  court 
of  general  jurisdiction,  and  entitled  to  every  pre- 
sumption in  favor  of  its  validity.  Stewart  v. 
Stewart.  27  W.  Va.  167. 

Where  Evidence  It  Not  Preserved.— An  appellate 
court  will  not  assume  that  the  lower  court  decreed 
erroneously,  when  the  evidence  upon  which  it  was 
made  has  not  been  preserved,  and  is  not  before 
the  appellate  couru  Paxton  v.  Rucker,  16  W.  Va. 
647. 

Decree  egalntt  Absent  Debtor— Weight  in  Collateral 
Suits.— A  decree  in  pereonam  against  an  absent 
debtor  is  entitled  to  all  the  respect  to  which  any 
other  decree  is  entitled,  in  all  collateral  'contro- 
versies. If  property  Is  sold  under  an  execution  Is- 
sued thereon,  the  title  to  the  property  cannot  be 
impeached  by  objections  to  the  form  or  merits  of 
the  decree.    Rootes  v.  Tompkins,  3  Gratt.  98. 

Same -Bars  Statute  of  Limitations.- A  decree 
against  an  absent  debtor  merges  the  original  cause 
of  action,  so  far  as  to  enable  the  plaintiff  to  rely 
thereon,  in  any  subsequent  proceeding  to  enforce  it. 
as  prima  facie  evidence  of  the  demand  it  establishes; 
and  to  repel  the  statute  of  limitations,  except  so 
far  as  the  statute  may  apply  to  Judgments  or 
decrees.    Rootes  v.  Tompkins.  8  Gratt.  08. 

2.  EFFECT. 

a.  In  General. 

Of  Reference  as  Exhibit— Where  a  decree  makes 
an  exhibit  of  the  record  of  another  cause  by  refer- 
ring to  it  as  such,  this  makes  It  a  part  of  the  record, 
although  it  was  not  referred  to  in  the  bill  or  answer, 
nor  was  made  an  exhibit  by  an  entry  on  the  order 
book.    Craig  v.  Sebrell,  9  Gratt.  181. 

Decree  Olrtained  by  Fraud.— Property  which  is 
claimed  by  a  son-in-law  under  a  marriage  contract 
with  a  decedent  in  his  lifetime,  and  recovered  by  a 
decree  against  the  administratrix  and  distributees. 


is  not  in  any  way  responsible  to  the  creditors  of 
such  decedent,  unless  it  appear  that  such  decree 
was  obtained  by  fraud  and  collusion  between  the 
parties.    Clay  v.  Williams,  2  Munf.  106. 

Lapse  of  Ten  Years— Impeachment— After  a  lapse 
of  nearly  ten  years,  a  party  to  a  suit  will  not  be 
heard,  as  a  general  rule,  to  impeach  a  decree  In  a 
suit  to  enforce  a  vendor's  lien,  by  original  bill,  un- 
less some  valid  excuse  is  shown  for  the  long  delay. 
Walker  v.  Ruffner,  88  W.  Va.  81^,  9  S.  £.  Rep.  81& 

Estoppel— After  Twenty-Two  Years.— A  party  may 
be  estopped  by  his  acquiescence  in  a  decree,  affect- 
ing his  rights  made  in  the  progress  of  the  cause, 
under  which  decree  he  takes  a  part  of  the  fund  af- 
fected by  it,  and  makes  no  objection  to  it  until  after 
final  decree  in  the  cause  made  twenty-two  years 
after  it.    Burton  v.  Brown,  83  Gratt  1. 

b.  Or  Decbbe  or  Compbtknt  Coubt. 

Valid  until  Reversed.— A  decree  of  a  court  of  com- 
petent jurisdiction,  in  a  suit  between  proper  par- 
ties, is  valid  and  conclusive  until  reversed  on  some 
proper  proceedings  in  the  same  suit  and  in  the  same 
court  or  on  appeal,  unless  there  be  some  sufficient 
ground  of  fraud  or  surprise  to  entitle  the  injured 
party  to  relief  in  some  other  suit  Fox  v.  Cottage, 
etc..  Ass*n,  81  Va.  677.  citing  Wilson  v.  Smith,  S8 
Gratt  498 :  Peirce  v.  Graham,  86  Va.  287,  7  S.  £.  Rep. 
189. 

As  to  Existence  of  Facts  and  Parties.— A  decree  is 
conclusive,  as  to  the  existence  or  nonexistence  of 
every  fact  on  which  it  depends,  upon  the  parties  to 
the  suit  and  those  claiming  through  them.  Bodkin 
V.  Arnold,  46  W.  Va.  90.  80  S.  E.  Rep.  164. 

Jurisdiction.— The  validity  of  a  decree  of  a  court 
of  general  civil  jurisdiction  cannot  be  qnestioned 
when  it  is  offered  in  evidence  collaterally  In  another 
suit  unless  the  errors  therein  affect  the  JurlsdictiCMi 
of  the  court    Hall  v.  Hall.  13  W.  Va.  1. 

Confirmation  of  Commissioner's  Report— A  court  of 
equity  will  not  interfere  to  give  relief  to  a  purchaser 
under  a  decree  of  a  court  having  jurisdiction  of 
the  subject  or  to  his  sureties,  for  errors  in  the 
decree,  or  the  proceedings  under  it  where  the  re- 
port of  the  commissioners  has  been  confirmed. 
Worsham  v.  Hard  away,  6  Gratt  6a 

Of  Court  of  Another  State.— A  decree  rendered  by 
a  court  of  competent  jurisdiction  in  another  state  is 
valid  and  binding  in  West  Virginia,  and  its  effect 
here  is  the  same  as  In  the  state  where  rendered. 
Stewart  v.  Stewart  27  W.  Va.  107, 

Of  Bankrupt  Court— A  decree  of  a  bankrupt  court 
having  cognizance  of  the  parties  and  the  subject- 
matter,  is  an  act  of  a  court  of  competent  jurisdic- 
tion, and  cannot  be  questioned  elsewhere.  Adams 
V.  Logan,  87  Gratt  201;  Brengle  v.  Richardson,  78 
Va.  410. 

A  decree  which  discharges  a  bankrupt  under  the 
act  of  congress  of  August  19,  1841,  is  conclusive 
upon  all  his  creditors,  In  all  suits  which  may  be 
brought  against  him  in  any  court  except  where  the 
discharge  is  impeached  for  fraud  or  willful  conceal- 
ment by  the  bankrupt  of  his  property  or  rights  of 
property,  contrary  to  the  provisions  of  that  act 
Tichenor  v.  Allen.  18  Gratt  lb. 

Decree  In  Suit  against  Corporation  Binding  on  Stock- 
holders.—In  a  suit  against  a  corporation,  upon  an 
officer  of  which  process  had  been  duU'  served,  but 
to  which  stockholders  were  not  made  parties,  a 
decree  was  entered  making  a  call  for  unpaid  sub- 
scriptions. It  cannot  be  doubted  in  sach  case  that 
the  decree  against  the  stockholders  is  in  every 
respect  valid,  and  should  be  so  held  in  the  courts  of 
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cTcry  jurisdiction,  where  it  may  be  called  into 
question.  Nor  can  its  validity  be  assailed  because 
the  stockholders  were  not  In  their  individual  capac- 
ities before  the  court  as  parties  to  the  suit,  as  a 
corporation  must  sue  and  be  sued  in  its  corporate 
name  and  in  its  corporate  capacity.  Lewis  v.  Olenn, 
84  Va.  947,  6  S.  B.  Rep.  866. 

Oa  DeoMirrer  Dtenlssiiiff  Bill.— A  decision  on  a  de- 
murrer dlsmissinsr  a  bill  will  be  conclusive  of  every 
matter,  whether  specifically  stated  in  the  bill  or  not, 
provided  it  is  clear  that  such  matter  was  necessarily 
In  controversy  in  the  suit  and  was  decided  by  it 
Poole  V.  Dilworth,  26  W.  Va.  B8S. 

Porelffo  AttaclinMiit— In  a  suit  in  the  nature  of  a 
foreism  attachment,  the  process  was  served  upon 
the  absent  defendant,  and  there  was  a  personal 
decree  as'ainst  him  for  the  amount  of  the  debt 
When  the  plaintiff  seeks  to  obtain  satisfaction  of  this 
decree  in  another  suit,  the  validity  of  the  decree  of 
the  prior  suit  cannot  be  questioned.  Burbridffe  v. 
Biggins,  6  Gratt  110. 

<N  Pomer  Term  Inter  Partes.— The  court  cannot 
examine  the  propriety  of  a  decree  made  at  a  former 
term  int^r  parUt,  nor  set  aside  such  decree  of  a  for- 
mer term,  on  the  ground  that  it  decided  matters 
corttm  non  judUe  at  the  term.    Bank  v.  Craifir.  6  Leifirh 


c  Of  Decrxs  op  Pvndino  Sttet. 

Parduners  Pending  Suit  Bonnd  hy  l>tcrtit.— Pendente 

lite  purchasers  of  land,  during  the  progress  of  a  suit 
involving-  it  are  as  much  bound  by  decrees  entered 
therein  as  the  parties  to  the  suit  Lynch  v.  Andrews, 
25W.  Va.751. 

"Ordinarily  the  decree  of  a  court  only  binds  the 
parties  and  their  privies  in  representation  or  estate ; 
but  he,  who  purchases  during  the  pendency  of  a  suit 
is  held  bound  by  the  decree  that  may  be  made 
against  the  person,  from  whom  he  derives  title. 
Such  purchaser  need  not  be  made  a  party.  This  rule 
however  is  modified  to  a  considerable  extent  In  some 
cases  by  our  statute  in  relation  to  recording  lis  pen- 
dent/'   Zane  v.  Fink,  18  W.  Va.  698. 

d.  £XTlEBBITOBIAIiIiT. 

Por  Partttloa— Sale— Conveyance.— It  is  a  well-set- 
tled general  rule  that  the  court  of  one  state  has  no 
jurisdiction  to  make  a  decree  which  will  directly 
affect  either  legal  or  equitable  titles  to  land  situated 
in  another  state.  But  if  the  person  to  do  the  act 
decreed  is  within  the  jurisdiction  of  the  court  and 
the  act  may  be  done  without  exercising  any  author- 
ley  operating  territorially  within  the  foreign  juris- 
diction, the  court  may  act  in  pereonam,  and  oblige 
the  party  to  convey  or  otherwise  to  comply  with  its 
decree.  But  it  Is  not  competent  for  the  court  to 
decree  touching  a  foreign  subject,  when  the  act  to  be 
done  can  be  accomplished  and  perfected  only  by  an 
authority  operating  territorially.  Thus  a  convey- 
ance may  be  decreed  of  lands  abroad  if  the  defend- 
ant is  within  the  jurisdiction  of  the  court  but  neither 
a  partition  of  lands  nor  a  sale  of  lands  Isring  in 
another  state  can  be  made  by  a  court  in  this  state. 
Poindexter  v.  Burwell,  82  Va.  607 ;  Wlmer  v.  Wimer, 
88  Va.  800,  5  S.  E.  Rep.  586 :  Pillow  v.  Southwest  etc.. 
Imp.  Co.,  03  Va.  144, 28  S.  £.  Rep.  82. 

A  decree  of  a  court  of  a  county,  which  requires 
a  defendant  residing  within  its  limits  to  execute  a 
conveyance  for  lands  lying  in  another  county,  can 
be  enforced  upon  the  person  only  of  such  defendant 
and  does  not  of  itself  vest  any  legal  title  in  the  plaln- 
tLfL  If  this  decree  should  be  offered  as  evidence  of 
title  in  such  a  case  in  an  action  of  ejectment  it  ought 
not  to  be  received.    Aldrldge  v.  Giles,  8  H.  &  M.  186. 


e.  DIBBC3TING  CONTBYANCB. 

Dterte  of  Partition  Does  Not  Operate  as  Conveyanco. 

—It  is  a  well-settled  doctrine  of  the  courts  of  equity 
that  a  decree  of  partition  does  not  of  itself  operate 
as  a  conveyance  of  ti  tie.  Such  a  decree  does  not  pur- 
port to  invest  the  parties  with  title  to  their  several 
allotments.  Hence  the  court  in  making  partition 
usually  requires  that  mutual  conveyances  shall  be 
executed,  and  if  necessary  to  carry  its  decree  into 
effect  will  appoint  a  commissioner  to  execute  proper 
deeds.    Boiling  v.  Teel,  76  Va.  487. 

Directing  Title  —A  decree  which  dlrecte  that  a  title 
be  made  to  a  party  in  a  suit  does  not  of  itself  vest 
title  in  that  party  to  whom  it  is  directed  to  be  made. 
The  deed  itself  must  be  executed  in  order  to  pass 
the  title.    Nelson  v.  Trlplett  81  Va.  236. 

Rule  against  Parties  in  Possession— Death  of  Defend- 
ant after  Decree.— Where  a  final  decree  has  been 
entered  in  a  suit  transferring  title  to  land,  and  a 
rule  has  been  issued  against  parties  in  possession 
of  the  land  in  controversy,  the  latter  in  response  to 
the  rule  made  an  affidavit  that  one  of  the  defend- 
ants in  the  cause  under  whom  they  held,  had  died 
since  the  final  decree  and  before  theirule  was  issued . 
The  decree  being  made  in  the  lifetime  of  the  defend- 
ant it  was  not  necessary  to  suggest  his  death  and 
revive  the  suit  in  the  name  of  his  heirs  in  order  to 
proceed  with  the  rule.  Trimble  v.  Patton,  5  W,  Va. 
432. 

f.RBS  Judicata.— See  generally,  monographic 
note  on  "Judgments." 

General  Rule.— In  order  that  a  fact  tried  by  a  court 
of  competent  jurisdiction  be  ree  judicata  it  must 
have  been  directly  and  not  collaterally  in  issue,  and 
it  makes  no  difference  whether  it  was  decided  by  a 
court  of  law  or  chancery,  if  it  had  jurisdiction. 
This  may  be  pleaded  as  an  estoppel  In  either  kind  of 
court  It  is  not  necessary  that  the  same  parties 
were  plaintiffs  or  defendants  in  the  two  suits,  pro- 
vided the  same  subject  in  controversy  between 
two  or  more  of  the  parties,  plaintiffs  and  defend- 
ants to  the  two  suits  respectively,  has  been  directly 
in  issue  In  the  former  suit  and  decided.  Western, 
etc.,  Co.  V.  Va.,  etc.,  Co.,  10  W.  Va.  260.  See  McCoy  v. 
McCoy,  20  W.  Va.  704,  2  S.  £.  Rep.  800,  and  numerous 
cases  there  cited;  also,  monographic  i»o^«  on  "Judg- 
ments." 

Bars  Subsequent  Action  on  Matters  Existing  at  Time 
of  Decree.— It  is  a  familiar  doctrine  in  our  jurispru- 
dence that  the  decree  of  a  court  of  competent  juris- 
diction directly  on  a  point  is  as  a  plea  a  bar,  as 
long  as  it  remains  in  force,  and  conclusive  between 
the  same  parties  upon  the  same  matter  directly  In 
question  in  a  subsequent  action.  This  doctrine  of 
res  Judicata  applies  to  all  matters  which  exist  at  the 
time  of  rendering  the  decree,  and  which  the  party 
had  the  opportunity  of  bringing  before  the  court 
Blackwell  v.  Bragg,  78  Va.  520;  Corprew  v.  Corprew, 
84  Va.  900,  5  S.  E.  Rep.  708;  Fishbume  v.  Ferguson* 
86  Va.  821,  7  S.  £.  Rep.  861;  Foster  v.  City  of  Manche»> 
ter,  80  Va.  02,  16  S.  E.  Rep.  407;  Harrison  v.  Wall  ton, 
06  Va.  721,  80  S.  E.  Rep.  872;  Seabrightv.  Seabright 
38  W.  Va.  168.  10  S.  E.  Rep.  266. 

No  Review  by  Cross  Bill  in  Another  Suit— A  final 
decree  having  been  made  in  a  cause,  the  plaia  tiffs 
afterwards  bring  another  suit  in  another  court 
against  the  same  defendants,  to  have  satisfaction 
of  the  decree.  It  is  not  competent  for  the  defen4>- 
ants  to  file  a  cross  bill  in  the  second  suit  depending 
in  one  court  to  review  the  decree  of  another  courU 
Vanmeter  v.  Vanmeters,  8  Gratt  148. 
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Virginia  Rbports,  Annotated. 


Contract  of  Partnenliip.— A  decree  npon  a  bill  set- 
tlnfir  up  a  contract  of  partnership  is  a  bar  to  a 
second  suit  upon  this  contract,  wbere  it  was  held  in 
a  previous  suit  that  this  contract  was  not  a  valid 
one.  the  matters  alleged  beinff  sufficient  to  put  the 
fact  of  such  a  contract  in  issue.  McComb  v.  Lob- 
dell,  82  Gratt.  185. 

PayoMtit  Prior  to  Decree  Ascertaining  Uens.~ Where 
a  decree  ascertains  and  fixes  the  amounts  and  pri- 
orities of  liens  upon  real  estate,  and  provides  for 
the  sale  thereof  unless  such  liens  are  paid  by  a  cer- 
tain day  mentioned  in  the  deed,  this  decree  is 
appealable,  and  is  r«<  Judicata  as  to  all  payments 
made  prior  to  its  date,  on  account  of  any  claim 
therein  decreed  to  be  paid.  Lehman  v.  Hinton,  44 
W.  Va.  1,  29  S.  E.  Rep.  984. 

Construction  of  Prandulent  Deed.— A  decree  by  a 
court  of  competent  Jurisdiction  dismissing  a  bill 
upon  the  ground  that  the  deed  under  which  the 
complainant  claimed  was  fraudulent,  is  a  complete 
bar  to  another  original  bill  to  try  the  validity  of 
the  same  deed:  the  proper  remedy,  if  such  decree 
be  erroneous,  being  by  appeal,  writ  of  error,  su- 
persedeas, or  a  bill  of  review;  not  by  original  bill. 
HoUiday  v.  Coleman,  2  Munf.  102. 

Dismissal  of  Petition.— A  decree  which  dismisses  a 
petition  filed  in  a  chancery  suit  does  not  make  the 
matters  alleged  therein  res  Judicata. 

Making  Dlvtalon  of  Bstate  a  Bar.— It  seems  that  a 
final  decree  in  a  suit  by  lesfatees,  for  the  division 
of  a  testator's  estate,  Is  a  bar  to  a  bill  exhibited  by 
the  same  person,  or  their  legal  representatives, 
suggesting  that  the  executor  had  kept  back  part  of 
the  property,  but  not  averring  that  this  was  new 
matter  since  discovered,  or  that  the  decree  was 
obtained  by  fraud.  Legrand  v.  Francisco,  3  Munf. 
88:  Seamster  v.  Blackstock,  88  Va.  282,  2  S.  E.  Rep.  86. 

Reservation  of  Right  of  Litigation— No  Appeal.— 
When  a  decree  is  entered  reserving  the  right  to  any 
party  to  further  litigate  any  matter  in  controversy 
in  a  suit,  such  reservation  may  be  reviewed  on 
appeal  by  any  party  prejudiced  thereby;  and  if  no 
appeal  is  taken,  such  reservation  becomes  res  Judi- 
cata, and  cannot  be  called  in  question  by  any  party 
in  another  suit  or  proceeding.  Bodkin  v.  Arnold, 
45  W.  Va.  90,  SO  S.  E.  Rep.  154. 

y.  KINDS  OP  DBCRBBS. 

1.  INTERLOCUTORY. 

a.  iNOENERAIi. 

Affirmation  by  Appellate  Court  PInaL— An  inter- 
locutory decree  affirmed  on  appeal  by  an  appellate 
court  cannot  be  reheard  by  the  court  in  which  it 
was  pronounced.  And  an  order  of  the  appellate 
court  dismissing  an  appeal  for  failure  to  have 
the  record  printed,  is  in  effect,  so  far  at  least  as 
a  subsequent  appeal  is  concerned,  equivalent  to 
an  affirmation  of  the  decree.  Woodson  v.  Ley  burn, 
88  Va.  843, 3  S.  E.  Rep.  878.  See  Adkins  v.  Edwards, 
88  V a.  301.  2  S.  E.  Rep.  435;  Trevelyan  v.  Lofft  88  Va. 
146.  1 S.  E.  Rep.  901 :  Newberry  v.  Stuart,  86  Va.  967,  11 
S.  E.  Rep.  880;  Fultz  v.  Brightwell,  77  Va.  750;  SU- 
ples  V.  Staples,  85  Va.  79.  7  S.  E.  Rep.  199;  Rawlings 
V.  Rawlings.  75  Va.  91 ;  Wayland  v.  Crank,  79  Va.  604. 

No  Bar.— An  interlocutory  decree  in  a  suit  is  no 
bar  to  a  subsequent  suit  involving  the  same  ques- 
tions.   Quarles  v.  Kerr,  14  QratL  48. 

Bill  of  Review  Improper.— Where  a  decree  of  sale 
was  not  final,  but  Interlocutory,  much  remaining  to 
be  done  to  give  completely  the  relief  contemplated 
)}j  the  court,  it  was  an  error  to  treat  an  injunction 
bill  as  a  bill  of  review  for  the  purposes  of  modify- 


ing the  decree  of  sale;  a  bill  of  review  being  the 
remedy  when   a  final  decree  is   to  be  corrected. 
Dellinger  V.  Folts,  98  Va.  729.  25  S.  E.  Bep.  908. 
ilayBeExceptedtoat  Any  Time  before  Pfaial  Decrsei 

—Where  an  interlocutory  decree  was  entered  and 
the  court  retained  the  cause  and  directed  important 
inquiries  essential  to  the  final  decree,  disposing  of 
the  whole  cause,  it  was  competent  for  the  appel- 
lees to  except  to  the  commissioner's  report  at  any 
time  before  a  final  decree.  Miller  v.  Cook,  77  Va. 
806;  Templeman  v.  Steptoe,  1  Munf.  889;  Smith  v. 
Blackwell.  81  Gratt.  291. 

No  Provision  for  Costs  immaterial.— In  an  interloc- 
utory decree,  it  cannot  be  objected  that  no  pro- 
vision has  been  made  for  the  payment  of  costs,  as  it 
will  be  time  enough  to  do  this  when  the  cause  ii 
ready  for  final  decree.    Yost  v.  Porter,  60  Va.  86& 

Uncertainty  In.— A  decree  ought  not  to  be  reversed 
for  uncertainty  in  matters  as  to  which  it  is  ooly 
Interlocutory,  and  may  be  perfected  by  application 
to  the  court    Birchett  v.  Boiling,  5  Munf.  442. 

Set  Aside  at  Next  Term.— When  an  interlocatory 
decree  is  entered  atone  term  of  the  court  of  appeals, 
it  may  be  set  aside  at  a  subsequent  term.  Com.  v. 
Beaumarchais,  8  Call  122. 

Alternate  and  Conflicting  Statements  fak— When  an 
interlocutory  decree  merely  confirms  generally  a 
report  containing  alternate  and  conflicting  state- 
ments, it  must  be  understood  that  the  court  has 
reserved  to  itself  the  power  of  selecting  by  its 
future  decree  between  such  statements,  and  of 
decreeing  accordingly.  McCandlish  v.  Edloe.  8 
QratL  380. 

b.  What  CoirsTiTUTJES. 

Does  Not  Give  Complete  Relief.— When  the  further 
action  of  the  court  in  a  cause  is  necessary  to  give 
completely  the  relief  contemplated  by  the  court 
there  the  decree  upon  which  the  question  arises  ii 
to  be  regarded  not  as  final,  but  interlocutory. 
Cocke  V.  Qilpin,  1  Rob.  20;  MiUer  v.  Cook,  77  Va.  806; 
Sims  V.  Sims,  94  Va.  58a  27  S.  E.  Rep.  486w 

Same— Leave  Reserved  for  Purther  Decree.— In  a 
suit,  the  object  of  which  was  to  make  a  partition  of 
the  lands  among  the  cotenants  thereof,  a  decree 
was  entered  which  approved  and  confirmed  the  re- 
port making  the  partition.  It  provided  in  express 
terms  that,  "leave  is  given  the  parties  to  whom 
the  several  parcels  of  lands  are  allotted  by  that 
report,  and  their  alienees,  to  have  such  decree  as 
the  parties  may  agree  upon  finally  settling  their  re- 
spective interests  entered  in  the  causes  in  vacation." 
It  is  evident  that  further  action  by  the  court  to 
complete  the  relief  contemplated  was  provided  for. 
and  it  does  not  change  the  nature  of  the  decree 
that  no  application  for  the  further  decree  was 
ever  made.  It  was  nevertheless  a  pending  cause 
and  open  to  such  orders  and  decrees  as  migbt  be 
necessary.  The  applications  for  rehearing  are 
always  addressed  to  the  sound  discretion  of  the 
chancellor,  and  even  if  the  decree  was  interlocu- 
tory, it  can  be  reheard  at  any  time  before  final  de- 
cree, even  after  the  lapse  of  a  great  length  of  time. 
Wright  V.  Strother,  76  Va.  857. 

Same— Remanding  Cause  for  Commissioner's  Report 
—Where  a  decree  in  a  suit  brought  to  subject  real 
estate  to  the  lien  of  a  judgment  has  not  fully  ascer- 
tained the  liens  upon  such  land,  and  the  cause  has 
been  remanded  to  a  commissioner  for  further  in- 
quiry and  report,  this  does  not  constitute  a  final  de- 
cree, as  it  does  not  decide  the  whole  matter  in 
controversy  and  leave  nothing  for  the  court  to  da 
If  the  report  of  liens  had  been  completed,  and  had 
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been  confirmed,  and  a  decree  for  sale  had  been 
entered,  it  would  not  have  been  a  final  decree,  for  it 
would  still  be  necessary  for  the  court  to  act  upon 
the  report  of  the  sale.  Repass  y.  Moore,  90  Va.  147. 
80  S.  £.  Bep.  456. 

Lmivcs  5oaMtliiii|^  to  Be  Done  in  the  Cense— Optloo. 
—Every  decree  which  leares  anythinir  in  the  cause 
to  be  done  by  the  court  is  interlocutory  as.  between 
the  parties  remaluinff  in  the  court  Hence  when  in 
construinfiT  a  will,  the  court  gSLve  the  devisee  the 
option  to  hold  in  fee  what  he  received  under  the 
will,  or  else  to  come  into  hotchpot  and  share  in 
the  rest  of  the  estate,  the  boundaries  and  value  of 
which  had  not  been  ascertained,  this  clearly  consti- 
tuted an  interlocutory  decree,  and  the  fact  that  the 
principles  of  the  cause  were  settled  so  far  as  the 
devisee  was  concerned,  did  not  change  its  charac- 
ter. He  was  entitled  to  a  petition  to  rehear. 
although  more  than  a  year  had  elapsed  since  the 
last  decree.    Noel  v.  Noel.  80  Va.  100,  9  S.  E.  Rep.  684. 

5«nM-Accoant  Directed.— lu  a  suit  involvinfir  the 
rifirht  of  access  to  a  well,  a  decree  was  entered  which 
directed  that  the  plaintiff  should  have  uninterrupted 
access  to  the  water  of  the  well,  unless  and  until 
otherwise  ordered  by  the  court:  that  the  injunction 
before  awarded,  which  was  only  until  the  risrhts  of 
the  complainants  could  be  considered  and  adjudi- 
cated, should  be  continued :  that  an  account  should 
be  taken  by  a  commissioner  to  ascertain  the 
amount  of  expenses  incurred  by  the  father  of  the 
defendant,  from  whom  the  defendant  claimed,  and 
by  the  latter  in  keepinsr  the  well  in  repair,  and  the 
amount  paid  by  the  plaintiffs;  and  that  the  account 
when  taken  should  be  reported.  The  rights  of  the 
parties  were  not  finally  adjudicated;  the  injunction 
was  not  perpetuated :  the  decree  directed  an  account 
to  be  taken  and  reported;  but  it  did  not  determine 
the  question  of  costs  nor  direct  their  payment  The 
decree  was  merely  interlocutory.  Warren  v.  Syme. 
7  W.  Va.  474. 

Same— Sale  Decreed  with  Power  Reserved  to  Confirm 
or  Set  Aside.— In  a  suit  to  subject  land  In  the  hands 
of  the  heirs  to  the  payment  of  the  debts  of  their 
ancestor,  in  the  decree  for  sale  the  court  reserved 
complete  power  over  the  sale,  to  confirm  it  or  set  it 
aside  as  the  Interest  of  the  parties  misrht  require. 
No  title  could  be  made  to  the  purchaser,  without 
further  action  of  the  court  and  what  is  most  mate- 
rial to  notice,  no  disposition  is  made  of  the  purchase 
money:  no  directions  given  to  the  commissioner  on 
the  subject  so  that  the  creditors  could  not  receive  a 
dollar  of  the  proceeds,  nor  the  heirs  the  surplus, 
without  a/urther  decree.  If  this  be  a  final  decree, 
the  court  has  deprived  itself  of  all  control  over  the 
subject-matter  in  controversy,  and  ended  the  cause, 
without  girine  the  parties  the  slisrhtest  relief.  The 
Tery  fact  that  no  direction  is  sriven  as  to  the  proceeds 
of  sale,  and  that  the  commissioners  are  required  to 
report  their  proceedings  to  the,  court,  is  conclusive 
that  further  action  of  the  court  was  not  only  con- 
templated, but  actually  necessary.  According  to 
the  uniform  decisions  of  this  court  a  decree,  which 
disposes  of  the  whole  subject  rives  all  the  relief 
that  is  contemplated  and  leaves  nothiufir  to  be  done 
by  the  court  is  only  to  be  regarded  as  final.  On  the 
other  hand  every  decree  which  leaves  anything  In 
the  cause  to  be  done  by  the  court  is  interlocutory 
as  between  the  parties  remaininff  in  the  court 
Byan  v.  McLeod,  82  Qratt  807. 

Same— Conveyance  Set  Aside  and  Report  Ordered.— 
In  an  action  to  set  aside  certain  conveyances  and  to 
subject  the  lands  conveyed  therein  to  the  satisfac-  j 


tion  of  a  Judgment  a  decree  that  seu  aside  the  con- 
veyances and  refers  the  cause  to  a  commissioner 
for  inquiry  and  report  with  a  view  to  further  action 
in  the  cause,  is  an  interlocutory  and  not  a  final  de- 
cree, as  it  is  a  step  preliminary  to  subjecting  the 
land  to  the  Judgment  Welsh  v.  Solenberffer.  85 
Va.  441, 8  S.  E.  Rep.  91. 

Purther  Action  oi  Coart  Necessary.— A  decree 
thouffh  decidinsr  the  rig'ht  to  the  property  in  contro- 
versy, and  awarding  the  costs  of  the  suit  is  still  only 
interlocutory,  if  commissioners  be  appointed  to 
carry  it  into  effect  and  the  court  has  yet  to  act  upon 
their  report  Neither  does  it  cease  to  be  interlocu- 
tory in  consequence  of  an  order  that  the  defendant 
be  attached  for  falling  to  comply  with  it  Mackey 
V.  Bell.  S  Munf.  6S8. 

Decree  for  Sale  and  Report— A  decree  empowerinir 
an  executor  to  sell  the  lands  of  his  testator,  for 
payment  of  debts,  and  report  his  proceedinsrs,  in 
execution  thereof,  to  the  court  is  not  final  but 
interlocutory.    Goodwin  v.  Miller,  8  Munf.  42. 

A  decree  which  directs  a  sale  of  the  defendant's 
land  to  satisfy  the  charg-es  upon  It  is  not  a  final  de- 
cree. Spoor  V.  Tilson,  97  Va.  879,  88  S.  £.  Rep.  000. 
See  also.  Repass  v.  Moore.  90  Va.  147.  80  S.  E.  Rep.  468, 
and  cases  there  cited. 

A  decree,  which  forecloses  the  equity  of  redemp- 
tion in  mortg'asred  property,  and  appoints  commis- 
sioners to  make  the  sale  of  it  Is  only  interlocutory, 
and  an  appeal  cannot  be  allowed  by  the  county 
court  from  such  decree  even  in  term  time.  Allen 
V.  Belches,  8  H.  &  M.  606. 

A  decree,  foreclosing  a  mortg'asre  and  directing  a 
sale  of  the  mortfasred  premises,  is  an  interlocutory 
decree.    Fairfax  v.  Muse,  2  H.  ft  M.  657. 

Directing  sn  Accoant.— A  decree,  dismissing  so 
much  of  a  bill  as  claims  one  of  two  separate  subjects 
in  controversy,  and  as  to  the  other,  determining  also 
the  rights  of  the  parties,  but  directing  an  account  to 
be  taken,  is  not  final  in  anv  respect  between  the  par- 
ties retained  in  court,  and  their  legal  representatives: 
but  is  subject  to  revision  in  every  part  at  any  time 
before  a  final  decree,  without  the  necessity  of  a  bill 
of  review.    Templeman  v.  Steptoe,  1  Munf.  880. 

Per  Conveyance  with  Condition.— lu  a  suit  by  one 
partner  against  his  copartner,  for  a  settlement  of 
the  partnership  accounts,  and  for  a  moiety  of  a 
tract  of  land  purchased  by  the  defendant  in  his 
own  name,  and  paid  for  out  of  the  partnership 
funds,  a  decree  having  been  made  declaring  the 
land  partnership  property,  and  directing  a  settle- 
ment of  the  accounts,  and  the  cause  afterwards 
coming  on  to  be  further  heard  upon  the  report  of 
the  commissioner,  the  court  decrees  that  the  plain- 
tiff pay  to  the  defendant  a  sum  of  money  appearing 
due  by  the  report  and  that  the  defendant  there- 
upon convey  to  the  plaintiff  a  moiety  of  the  land; 
but  if  the  plaintiff  shall  not,  within  six  months  from 
the  date  of  the  decree,  pay  the  said  money,  that  the 
marshal  sell  the  moiety  of  the  land,  and  out  of  the 
proceeds  of  sale,  after  defraying  the  expenses,  pay 
to  the  defendant  the  money  «o  decreed,  and  the 
residue,  if  any,  to  the  plaintiff.  And  the  court 
further  decrees  that  the  outstanding  debts  due  to 
the  firm  be  equally  divided  between  the  parties, 
and  that  the  costs  of  the  suit  be  equally  borne  by 
them.  Held,  this  decree  Is  interlocutory,  and  it 
may  be  reviewed  upon  an  appeal,  although  there 
has  been  such  lapse  of  time  between  the  rendition 
of  the  decree  and  the  appeal,  as  would  preclude  its 
being  reviewed  If  the  decree  were  final.    Cocke  v. 
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Oilpln.  1  Rob.  20:  approved  by  lltller  v.  Cook,  77  Va. 
806. 

For  Sate  Unlea*  Sum  Doe  Is  Paid— Leave  Olven  to 
Apply  to  Court.— In  a  suit  broufirbt  to  subject  land 
to  the  payment  of  notes  fflven  for  its  purchase  price, 
the  court  ascertained  the  indebtedness  of  the  de- 
fendants to  the  plaintiffs  to  be  a  certain  sum  and  a 
certain  other  sum  to  become  due  at  a  future  time. 
The  court  decreed  that  unless  the  sum  then  due  be 
paid  in  80  days,  certain  commissioners  should  sell 
th^  land,  which  was  subject  to  the  vendor's  lien  of 
the  two  named  sums,  to  pay  the  one  then  due.  In 
this  decree  leave  was  siven  the  plaintiff  to  apply  for 
a  decree  to  enforce  the  payment  of  the  sum  not  yet 
due.  under  an  attachment  of  other  property  of  the 
defendant  the  sale  of  which  had  not  been  prayed 
for  in  the  bill.  This  was  an  interlocutory  decree, 
and  it  may  be  reviewed  on  appeal  after  five  years 
from  iu  date.    Camden  v.  Haymond,  9  W.  Va.  680. 

C.  EVIDKNCB  AFTSR. 

Qeneral  Rate— Rest  In  Discretion  of  Coart.— There  is 
no  rule  of  practice  or  of  law  which  precludes  the 
party  from  takinsr  new  evidence  upon  a  question  of 
fact  passed  upon  by  an  Interlocutory  decree,  even 
before  a  rehearinsr  is  obtained.  The  introduction 
of  such  evidence  depends  on  the  sound  discretion 
of  the  court,  and  all  the  circumstances  of  each  par- 
ticular case.  Summers  v.  Darne,  81  Oratt  791,  cit- 
ing Dunbar  v.  Woodcock,  10  Leifirh  628;  Moore  v. 
Hilton,  12  Leiffh  1. 

After  an  interlocutory  decree  upon  a  hearing  has 
been  rendered,  decidinsr  matters  in  Issue  between 
the  litlfirant  parties,  neither  of  them  has  the  abso- 
lute right  of  introducing  new  evidence  in  respect 
to  the  matter  so  decided,  but  the  risrht  to  introduce 
and  use  such  evidence,  as  flrround  for  changing*  or 
settinsr  aside  such  decree,  depends  on  the  sound  ju- 
dicial discretion  of  the  court  to  which  it  is  offered. 
Moore  v.  Hilton,  12  Leigh  1. 

On  Exceptions  to  Commissioner's  Report.— An  inter- 
locutory decree  in  chancery,  decidinsr  a  question  of 
fact  in  litigation,  pronounced  in  the  progress  of  an 
account  upon  exceptions  to  a  report,  or  instructions 
to  a  commissioner,  as  to  the  propriety  of  items  of 
debit  or  credit,  is  not  such  a  final  decree  as  pre- 
cludes a  party  from  taking  new  evidence  touching 
the  same  question  of  fact,  without  having*  obtained 
a  review  or  rehearing  of  the  decree,  and  without 
showing  that  the  new  evidence  had  been  discovered 
since  the  decree.  Dunbar  v.  Woodcock,  10  Leisrh 
629. 

Under  Va.  Code  of  1873— Foundation  for  Motion  or 
Petition  to  Rehear.— Under  Va.  Code  of  1878.  ch.  172.  S 
36,  where  there  has  been  an  interlocutory  decree 
in  a  chancery  cause,  a  deposition  taken  thereafter 
cannot  be  read  as  to  any  matter  thereby  adjudi- 
cated, unless  it  be  as  a  foundation  for  a  motion  or 
petition  to  rehear  the  cause.  A  deposition  taken  and 
returned  before  a  final  hearing*,  as  to  any  matter 
not  adjudicated,  whether  there  be  an  interlocutory 
decree  or  not,  may  be  read.  Richardson  v.  Duble, 
83  Gratt.  730. 

When  Error  to  Refuse  to  Open  Decree— After-Discov- 
ered Evidence.— It  was  held  In  Roberts  v.  Cocke,  1 
Rand.  12t,  to  be  an  error  for  the  chancellor  to  refuse 
an  application  to  open  an  interlocutory  decree, 
founded  upon  affidavits  of  a  discovery  of  important 
matter  since  such  decree  was  rendered. 

d.  RSHEARIRGS  OF. 

Discretionary  with  Court— On  BUI  Confessed.— It  is 

well  settled  upon  authority  that  where  an  interloc- 
utory decree  has  been  entered  in  a  case  on  a  bill 


taken  for  confessed,  before  a  hearing'  on  the  mer- 
its, and  there  are  other  circumstances  tending:  to 
excuse  the  default,  the  defendant  may  be  allowed 
a  rehearing  of  the  decree  in  the  discretion  of  the 
court,  if  he  shows  a  meritorious  defence.  Spilman 
V.  Oilpin,  98  Va.  698,  25  S.  E.  Rep.  1004. 

Same— Conflrmlnff  Commlasloiier's  Report.— Whether 
an  interlocutory  decree  confirming*  a  com  mla&ion- 
er's  report  shall  be  modified  or  wholly  set  aside,  or 
not,  is  g-enerally  a  matter  resting*  in  the  sound 
judicial  discretion  of  the  chancellor,  exercised 
according  to  the  particular  circumstances  of  each 
case.  Newberry  v.  Stuart.  86  Va.  96B.  11  S.  E.  Eep. 
880,  citinr  Kendrick  v.  Whitney,  28  Oratt.  646: 
Fultz  V.  Briffhtwell.  77  Va.  748. 

By  Petition.— An  interlocutory  decree  may  be  re- 
heard upon  petition.  Purdle  v.  Jones.  82  Gratt 
827;  Fultz  v.  Brightwell,  77  Va.  742. 

An  interlocutory  decree  may  be  altered  or  re- 
versed upon  rehearing,  without  the  assistance  of  a 
supplemental  bill  in  the  nature  of  a  bill  of  review, 
if  there  is  sufficient  matter  to  reverse  it  appearing 
upon  the  former  proceedinffs.  When  there  is  no 
defect  to  be  supplied,  the  new  inve8tig*atIon  is  usu- 
ally brought  on  by  petition  for  a  rehearing.  Hainan 
V.  Smith.  10  W.  Va.  298. 

The  appropriate  method  of  applylnir  for  a  rehear- 
insr  of  an  interlocutory  decree,  rendered  on  the 
merits,  to  enable  a  party  to  introduce  additional 
evidence,  is  by  petition,  which  must  not  only  allege 
that  the  matter  sought  to  be  introduced  was  discov- 
ered after  the  rendition  of  the  decree,  but  it  must 
appear  by  affidavit  that  this  new  evidence  could  not 
have  been  produced  by  reasonable  diligence  at  the 
date  of  the  decree.  Trevelyan  v.  Lofft,  83  Va.  141, 1 
S.  £.  Rep.  901. 

Or  Motion.— A  bill  of  review  oug*ht  not  to  be 
granted  to  an  interlocutory  decree,  but  If  such 
decree  be  erroneous,  it  m^y  be  corrected  by  motion, 
or  petition  to  the  court.  Banks  v.  Anderson,  8  H.  & 
M.20. 

No  Statutory  Bar  to  Piling  Petition.— There  is  no 
statutory  bar  to  the  time  within  which  an  error  in 
an  interlocutory  decree  may  be  corrected  by  fllinc* 
a  petition  to  rehear.  Kendrick  v.  Whitney'.  28 
Gratt.  646;  Todd  v.  McFall.  96  Va.  7S4.  32  S.  £.  Rep. 
472:  Way  land  v.  Crank.  79  Va.  602;  Staples  v.  Staples, 
85  Va.  76.  7  S.  E.  Rep.  199. 

Por  Praud,  Surprise  or  Mistake— Original  Bill.— In- 
terlocutory decrees,  not  entered  by  consent,  bat 
procured  by  fraud,  surprise  or  mistake  of  the  par- 
ties, cannot  be  set  aside  by  petition  to  rehear  a 
bill  in  the  nature  of  a  bill  of  review,  but  only  by  an 
original  bill.  Anderson  v.  Woodford,  8  Leigh  816; 
Manion  v.  Fahy,  11  W.  Va.  182. 

e.  APPBAL8  FROM. 

Pormer  Law-nStatntory  Change.— It  was  formerly 
the  law  of  Virginia  that  no  appeal  lies  from  an  inter- 
locutory decree  of  the  chancery  court.  Grymes  ▼. 
Pendleton,  1  Call  54;  Gibson  v.  Randolph,  2Mnnf.  810. 

For  appeals  from  interlocutory  decrees  in  certain 
cases,  by  statutory  provision,  see  Code  of  Va.,  S  84M; 
Code  of  W.  Va..  ch.  18&,  S  1. 

Time  of  Appeal  from  interlocutory  Decree— When 

interlocutory  decrees  settle  the  principles  of  a  cause 
parties  thereby  aggrieved  might  appeal  therefrom, 
but  they  are  not  obliged  to  do  so,  but  may  wait  until 
after  a  final  decree.  There  is  no  limitation  uiioq 
the  time  wherein  an  appeal  will  lie  from  such  aji 
interlocutory  decree:  such  running  only  against  at 
final  decree.    Jameson  v.  Jameson,  86  Va.  51. 9  S.  B. 
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Rep.  480;  Harper  v.  Vantrlian.  87  Va.  426, 12  S.  E.  Rep. 
785. 

StaftirtDry  Provlstons  — By  virtue  of  S  8454  of  the 
Va.  CkMle,  the  rl?ht  Is  siven  to  a  party  to  appeal 
from  certain  ioterlocntory  decrees  if  he  desires  to 
do  so,  still  he  Is  not  bound  to  appeal  from  such 
decrees  at  the  time  they  are  rendered,' but  he  may 
do  so  at  any  time  within  a  year  after  a  final  decree 
has  been  rendered  In  the  cause,  provided  all  the 
other  requisites  for  an  appeal  exist  Southern  Ry. 
Co.  V.  Olenn.  08  Va.  809,  86  S.  E.  Rep.  SOS,  cltlnsr 
Jameson  v.  Jameson,  86  Va.  51,  9  S.  E.  Rep.  480;  Har- 
per V.  Vauffhan.  87  Va.  426, 12  S.  £.  Rep.  786. 

Only  in  a  chancery  case  Is  a  party  authorized  to 
appeal  from  a  decree  or  order  which  is  not  final, 
and  then  only  from  such  decree  or  order  as  Is  pro- 
vided in  f  8454  of  the  Va.  Ckxle  of  1887.  Unless  the 
decree  or  order,  not  belnfir  final,  falls  within  this 
description,  the  court  of  appeals  has  no  jurisdiction 
of  appeal,  because  it  has  no  jurisdiction  to  review 
any  Interlocutory  decree  In  chancery,  except  what 
is  riven  by  statute.  Elder  v.  Harris,  75  Va.  66.  See 
ch.  180.  S  1,  of  Code  of  West  Virginia. 

Kind  of  interiocntiMT  Decree  Tkat  U  Appe«iable.~An 
Interlocutory  decree  that  Is  appealable  as  one  adju- 
dicating^ the  principles  of  a  cause  is  one  which 
adjudicates,  not  some,  but  all  the  questions  raised 
in  the  pleadings  or  otherwise,  and  so  far  adjudi- 
cates that  it  determines  the  principles  and  rules 
by  which  relief  is  to  be  administered  to  the  parties, 
so  that  it  is  only  necessary  to  apply  such  principles 
and  rules  to  the  facts  in  order  to  decree  the  relative 
rig-hts  of  the  parties  in  the  subject-matter  of  the 
suit.  Wood  V.  Harmison,  41  W.  Va.  876,  23  S.  E.  Rep. 
560. 

ScHtalnlnr  Exceptions.— An  appeal  does  not  lie 
from  an  interlocutory  decree  sustaining  exceptions 
to  an  answer  for  Insufficiency,  and  requiring  a 
defendant  to  answer  over.  Pleasants  v.  Lorton,  2 
P.  A  H.  8. 

By  Judge  In  Vacatloii.— A  judge  in  vacation  cannot 
grant  an  appeal  from  an  interlocutory  decree. 
Dawney  v.  Wright,  2  H.  ft  M.  12  ;  Fairfax  v.  Muse,  2 
H.  ft  M.  657. 

Reliistettaff  injanctloii  and  Directtng  New  Trial.— A 
decree  of  a  superior  court  of  chancery,  which  rein- 
states an  injunction  and  directs  a  new  trial  of  an 
issue  at  law,  is  not  an  interlocutory  decree  from 
which  an  appeal  can  be  allowed.  Price  v.  Strange, 
2  H.  ft  M.  615. 

May  Be  Oranted  at  Sabseqaent Term.— The  power  of 
chancery  courts  to  grant  appeals  from  interlocutory 
decrees  in  certain  cases  is  not  limited  to  the  term  of 
the  court  at  which  such  decrees  were  rendered,  but 
this  authority  may  be  exercised  at  any  subsequent 
term.    Wright  v.  Dawney.  8  H.  ft  M.  250. 

Court  of  Admiralty.- No  appeal  lies  upon  an  inter- 
locutory decree  from  a  court  of  adml ral ty.  Dawson 
V.  Graves,  4  Call  127. 

2.  FINAL. 

a.  In  GsnkbaIm 

SofirwtkMis  lor  Delay.— When  the  defendant  in  a 
cause,  against  whom  final  decree  is  about  to  be 
entered,  suggests  that  the  plaintiff  is  dead,  which 
In  the  opinion  of  the  court  was  done  merely  for 
the  purpose  of  delay,  the  court  may  disregard  such 
suggestion  and  render  the  final  decree  then  ready 
to  be  entered.  Gillespie  v.  Bailey,  18  W.  Va.  70,  29 
Am.  Rep.  445. 

Sospendliiff  Order  to  Pinal  Decree.— At  the  conclu- 
sion of  a  decree,  which  was  final  in  form  and  sub- 
stance, a  suspending  order  was  attached,  directing 


that  the  decree  be  suspended  until  a  cause  pend- 
ing in  the  same  court  between  the  plaintiff  and 
defendant  of  this  suit  and  another  party  shall  be 
decided.  The  object  of  this  order  was  not  to  reserve 
any  question  in  the  first  case  for  future  decision, 
but  to  prevent  the  enforcement  of  the  decree  until 
the  second  suit  was  decided.  This  does  not  convert 
the  decree  into  an  interlocutory  one,  but  it  still 
remains  final.    Fleming  v.  Boiling,  8  Gratt  292. 

CMinot  Be  Part  PIqal  and  Part  laterlocatory  oa  to 
SaoM  Party.— A  decree  cannot  be  In  part  final,  and 
in  part  interlocutory  in  the  same  cause,  for  or 
against  the  same  parties  who  remain  in  court. 
Ryan  v.  McLeod.  82  Gratt  867. 

Final  as  to  One  end  Not  as  to  Another.— A  suit  was 
brought  to  construe  a  will  and  to  divide  the  land 
among  the  parties  entitled  thereto.  To  this  suit 
the  father  and  the  two  surviving  children  were 
made  parties  defendant,  and  a  decree  was  entered 
therein,  adjudging  that  the  land  be  divided  between 
the  two  children  and  that  the  father  had  no  interest 
in  it.  It  was  subsequently  contended  in  a  suit 
brought  by  a  creditor  to  set  aside  a  deed,  made 
after  the  decree,  on  the  ground  of  fraud,  and  sub- 
ject the  land  to  the  payment  of  the  father's  debts, 
that  the  doctrine  of  ret  Judicata  had  no  application, 
because  the  decree  of  partition  was  not  a  final  one. 
But  as  to  the  father  the  decree  was  final,  though  It 
was  not  as  to  the  other  parties.  It  settled  the  ques- 
tion that  he  had  no  Interest  In  the  land  and  that  was 
the  only  question  in  which  he  was  concerned.  It 
has  been  repeatedly  decided  by  the  courts  of  Vir- 
ginia that  a  decree  may  be  final  as  to  one  party  and 
not  as  to  another.  Gardner  v.  Stratton,  89  Va.  900, 
17  S.  E.  Rep.  653.  See  Roy  all  v.  Johnson,  1  Rand.  421 : 
Noel  V.  Noel.  86  Va.  109,  9  S.  E.  Rep.  584. 

b.  What  CONSTiTUTBa. 

General  Rale.— A  decree,  which  settles  all  the  prin- 
ciples of  a  cause,  directs  a  disbursement  of  the 
fund  in  the  hands  of  the  administrator,  directs  the 
payment  of  costs,  and  leaves  nothing  else  to  be  done 
in  the  cause,  and  upon  Its  face  declares  that  "this 
decree  is  final,"  is  a  final  decree.  There  was  noth- 
ing left  to  be  adjudicated,  and  the  finality  of  such  a 
decree  comes  within  the  very  definition  of  the 
authorities,  as  laid  down  by  the  Virginia  court  of 
appeals  in  repeated  decisions.  Thomson  v.  Brooke, 
76  Va.  160;  Parker  v.  Logan,  82  Va.  376,  4  S.  E.  Rep. 
613;  Tennent  V.  Pattons,  6  Leigh  196;  Cocke  v.  Gllpin. 
1  Rob.  20;  Harvey  v.  Branson,  1  Leigh  108;  Ruff  v. 
SUrke,  8  Gratt.  184;  Vanmeter  v.  Vanmeters,  8 
Gratt.  148;  Fleming  v.  Boiling,  8  Gratt.  292;  Am- 
brouse  v.  Keller,  22  Gratt.  769;  Rogers  v.  Strother. 
27  Gratt.  417;  Rawlings  v.  RawUngs.  75  Va.  76:  Nor- 
folk Trust  Co.  V.  Foster,  78  Va.  413;  Sims  v.  Sims.  94 
Va.  580,  27  S.  E.  Rep.  486. 

Bxecntiono— l^oave  Qlven  for  Pntnre  Aid  of  Court- 
It  is  a  general  rule  that  a  decree  entered  upon 
hearing,  which  settles  all  the  matters  in  controversy 
between  the  parties,  is  final  though  much  remains 
to  be  done  before  It  can  be  completely  carried  into 
execution,  and  even  though  to  effectuate  such  exe- 
cution the  cause  is  retained  and  leave  is  given  to 
the  parties  to  apply  for  the  future  aid  of  the  court. 
Thorntons  v.  Fitzhugh.  4  Leigh  209;  Davenport  v. 
Mason.  2  Wash.  200;  Harvey  v.  Branson.  1  Leigh  108; 
Vanmeter  V.  Vanmeters,  3Gratt.  148;  Ruff  v.  Starke, 
3  GratL  184;  Tennent  v.  Patton,  6  Leigh  198;  Flem- 
ing V.  Boiling,  8  Gratt.  292;  Rogers  v.  Strother, 
27  Gratt.  417:  Core  v.  Strickler,  24  W.  Va.  689;  Raw- 
lings  V.  Rawlings,  75  Va.  76. 

Order  of  Dismissal.— A  decree  which  dismisses  a 
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snlt  was  In  these  words:  **The  plaintiff  failing  to 
prosecute  tats  suit,  it  is  ordered  that  the  same  be 
dismissed.*'  This  decree  is  final,  and  after  the  end 
of  the  term  at  which  it  was  rendered,  It  can  only 
be  set  aside  on  appeal,  or  by  bill  of  review.  These 
remedies,  however,  must  be  pursued  within  the 
time  limited  by  statute.    Jones  v.  Turner,  81  Va.  700. 

Same— Payment  of  Costs.— A  decree,  dismissinsr  a 
bill  as  to  a  defendant,  is  as  to  duch  defendant  a 
final  decree.  Dick  v.  Robinson,  19  W.  Va.  160.  A 
decree  which  dismisses  a  suit  and  directs  the  pay- 
ment of  costs,  is  a  final  decree,  and  the  fact  that 
two  suits  were  heard  together,  the  parties  to  which 
were  not,  and  could  not  have  been  originally  bound 
in  one  controversy,  will  not  affect  the  finality  of  the 
decree.  Home  Bldff..  etc.,  Co.  v.  London,  08  Va.  152. 
85  S.  £.  Rep.  862. 

Omission  of  Unimportant  Claim.— A  decree  which 
settles  all  matters  of  dispute  in  a  cause*  but  which 
omits  to  decree  upon  a  claim  set  up  in  the  bill, 
which  after  circumstances  render  unimportant  and 
which  the  plaintiff  did  not  Insist  upon,  is  a  final 
decree.    Ruff  v.  Starke,  8  Qratt.  184. 

Payment  of  Money.— A  decree  which  provides  for 
the  distribution  and  payment  of  money  is  a  final 
decree,  and  is  subject  to  the  statute  of  limitations 
relatinff  to  appeals,  bills  of  review,  and  motions  to 
correct  nonappealable  errors.  Kearfott  v.  Dan- 
dridsre,  46  W.  Va.  078,  31  S.  £.  Rep.  947. 

Reservation  in  Decree  of  Ended  Cmue.— A  final 
decree  was  entered  in  a  cause,  whose  object  was  for 
the  sale  of  land  for  the  payment  of  a  legacy  ;  it  was 
stricken  from  the  docket,  and  remained  for  more 
than  twenty-eiffht  years  amonsr  the  ended  causes  of 
the  court  The  said  final  decree  provided  that  "any 
of  the  parties  io  this  suit  have  leave  reserved  to  them 
at  the  foot  of  this  decree  to  ask  any  such  further 
order  as  may  be  necessary  to  enforce  the  same.*' 
This  was  held  insufficient  to  authorize  the  revival  of 
the  suit.    Rlely  v.  Klnzel,  85  Va.  480.  7  S.  E.  Rep.  907. 

Directing  Conveyance  by  One  Defendant.— in  a  suit 
In  chancery  against  several  defendants,  a  decree 
was  entered  that  the  complainant  recover  from  one 
of  them  the  residue  of  the  land  claimed  and  owned 
by  that  defendant  under  the  will  of  his  father,  after 
taking  therefrom  the  portions  sold  by  him  to  the 
other  defendants,  also  that  he  give  possession  and 
execute  a  conveyance  of  the  same  in  fee,  "without 
which  conveyance,  however,  the  title  is  to  be  in  the 
said  complainant  by  force  of  this  decree."  This  will 
not  be  a  final  decree  until  the  suit  is  disposed  of  as 
to  all  the  defendants.  Chapman  v.  Armistead,  4 
Munf.  888. 

Allowing  Amendment  In  Specified  Time.— An  order 
sustaining  a  demurrer  to  a  bill,  and  giving  the 
plaintiff  leave  to  amend  in  a  specified  time,  cannot 
be  regarded  as  a  final'  order,  and  as  settling  the 
principles  of  the  cause,  until  after  the  time  limited 
therein  for  the  plaintiff  to  amend  his  bill  has  ex- 
pired. London- Va.  Mln.  Co.  v.  Moore,  08  Va.  256,  35 
S.  E.  Rep.  722,  citing  Commercial  Bank  of  Lynch- 
burg V.  Rucker  (Va.).  24  S.  E.  Rep.  388. 

Unautliorized  Removal  from  I>ocket  by  Clerk.— 
Where  a  cause  was  removed  from  the  docket,  not 
by  the  order  of  the  court,  but  by  the  clerk,  and  the 
decree  was  marked  by  him  "final  decree."  because 
in  his  opinion  there  was  nothing  more  to  be  done  in 
it,  this  did  not  make  it  a  final  decree.  The  words 
marked  on  it  do  not  determine  its  character  and 
effect,  the  contents  alone  do  this— and  as  there  was 
nothing  in  the  decree  to  show  that  the  court  intended 
to  put  an  end  to  the  cause,  it  was  competent  for  the 


court  to  order  it  to  be  reinstated,  and  to  take 
cognizance  of  the  matters  set  forth  in  the  petitloa 
filed  in  the  suit  Ward  v.  Funsten,  86  Va.  860,  10  & 
E.  Rep.  415. 

Confirmation  of  Accounts.— A  bill  was  filed  by  tl&e 
legatees  and  devisees  of  an  intestate  asking  for  a 
settlement  of  accounts  of  his  administrator.  A  fall 
and  complete  settlement  was  duly  made  and  filed 
without  exception,  being  subsequently  confirmed  by 
the  court.  This  decree  of  confirmation  was  final  as 
to  the  administrator,  and  will  not  be  reviewed  on 
petition  after  three  years.  Bradley  v.  Bradley,  8S 
Va.  76. 1  S.  B.  Rep.  477. 

Arbitrators.— When  the  parties  to  a  suit  in  equity 
agree  to  refer  the  matter  in  controversy  to  arbitra- 
tors, whose  award  is  to  be  entered  as  the  decree  of 
the  court,  and  the  award  is  made  and  entered:  this  is 
a  final  decree,  which  can  only  be  reversed  or  altered 
by  bill  of  review.    Davis  v.  Crews,  1  Qratt.  407. 

Confirmation  of  5sle  sod  Disbursement  and  Convey- 
ance Ordered.— A  suit  was  brought  to  recover  C7SB. 
evidenced  by  negotiable  notes,  given  for  the  par- 
chase  price  of  a  tract  of  land,  which  was  attached. 
The  case  was  matured  and  after  beiior  heard  a  decree 
was  rendered  for  $718.  This  was  declared  a  lien  on 
the  land,  and  it  was  decreed  to  be  sold.  The  sale  was 
confirmed,  the  money  ordered  to  be  collected  and 
disbursed,  and  the  commissioner  was  ordered  to 
execute  a  deed  to  the  purchaser,  and  the  sheriff  was 
ordered  to  deliver  possession.  This  was  a  final  de- 
cree, the  whole  matter  being  disposed  of  and  nothing 
remaining  for  the  court  to  do.  McKinney  v.  Kirk, 
9  W.  Va.  26. 

Disposal  of  Whole  Subject— Sale.— A  decree  in  chan- 
cery, disposing  of  the  whole  subject,  deciding  all 
questions  in  controversy,  ascertaining  the  rights  of 
all  parties,  and  awarding  the  costs,  though  it  appoint 
a  commissioner  to  sell  part  of  the  subject  and  ac- 
count for  and  pay  the  proceeds  to  the  parties,  with 
liberty  to  them  to  apply  to  the  court  to  add  or  substi- 
tute new  commissioners,  or  for  a  partition  of  the 
subject  directed  to  be  sold  in  kind,  is  a  final  decree. 
Harvey  v.  Branson,  1  Leigh  108. 

Cause  "Stricken  from  tlie  Docket.*'— Where  land 
was  sold  by  a  commissioner  as  ordered,  and  the  pro- 
ceeds of  the  sale  distributed  and  a  final  report  was 
made,  which  showed  a  completion  of  his  collections 
and  a  balance  in  his  hands  for  final  distribution, 
the  cause  was  heard  upon  the  papers  formerly  read 
and  the  report  of  the  commissioner  without  excep- 
tions. The  court  confirmed  the  report  and  decreed 
in  conformity  with  It,  and  that  "the  cause  should  be 
stricken  from  the  docket.**  This  means  that  in  the 
opinion  of  the  court  the  cause  is  ended— that  no  fur- 
ther action  of  the  court  in  the  cause  is  necessary. 
That  is  phe  established  definition  of  a  final  decree. 
It  is,  and  in  the  nature  of  things  must  be  an  adjndl* 
cation  that  everything  has  been  done  in  the  cause 
that  the  court  intends  to  do.  and  there  is  no  longer 
any  necessity  of  retaining  it  on  the  docket.  The 
unconditional  order  striking  from  the  docket,  ap- 
pended to  such  a  decree,  absolutely  and  unequivo- 
cally imports  Judicial  determination  and  a  final 
disposition  of  the  pending  cause.  The  decree  may  be 
erroneous,  but  the  error  does  not  render  it  less  final. 
The  court  by  its  order  has  put  the  cause  beyond  its 
control,  and  it  cannot  upon  discovery  of  the  error 
recall  It  In  a  summary  way  and  resume  a  Jurisdiction 
which  has  been  exhausted.  Battaile  v.  Maryland 
Hospital,  76  Va.  08. 

Amendment  and  Continuation  for  Report— A  bill 
was  filed  against  an  administrator  for  the  settle- 
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ment  of  his  account.  A  decree  was  rendered 
acralnst  him  and  his  sureties  in  favor  of  a  receiver, 
who  was  to  execute  a  bond  before  he  received  any 
money  thereunder.  Subsequently  this  decree  was 
amended,  as  to  the  amount  and  costs*  and  execu- 
tion was  directed  to  issue  thereon,  and  the  cause 
was  continued  for  a  report  from  the  receiver. 
This  was  a  final  decree  as  nothing*  remained  to  be 
done  In  the  cause.  Series  v.  Cromer.  88  Va.  420,  18 
S.  £.  Rep.  880. 

Limitation  of  Appeal— Order  of  Applicatlon  of  Prop- 
erty to  Debts.— A  leg-atee  broug-ht  suit  against  the 
purchaser  of  real  estate  from  an  executor,  and  the 
sons  of  the  deceased  surety  of  the  executor  on  his 
bond,  holding  the  estate  of  the  surety.  The  testator 
bequeathed  an  annuity  to  the  legatee  and  the  resi- 
due of  his  estate,  which  was  ample  to  satisfy  all 
leg^acles,  after  the  payment  of  debts,  to  his  son,  who 
was  the  executor.  The  latter  sold  the  real  prop- 
erty, wasted  the  personal,  and  died  insolvent.  It 
was  decreed  in  this  case  that  the  sons  of  the  surety 
should  each  pay  one-half  of  the  annuities  in  arrear, 
and  the  costs  of  the  suit,  reserving  liberty  to  the 
plaintiff,  if  the  decree  should  prove  unavailing 
against  either,  to  resort  to  the  court  for  a  further 
decree  against  the  other,  and  ordering  the  cause  to 
be  retained  for  the  purpose  of  taking  further 
accounts  as  to  the  annuities  to  accrue  in  the  future. 
Notwithstanding  the  reservation  this  was  a  final 
decree,  from  which  no  appeal  can  be  taken  after 
the  lapse  of  three  years,  and  although  the  legacy 
was  charged  both  on  the  real  and  personal  prop- 
erty, yet  the  latter  was  primarily  applicable  to  the 
leg'acy.  and  the  decree  was  correct  in  subjecting 
the  surety  of  the  executor,  before  the  purchaser  of 
the  real  estate.    Thorntons  v.  Fitzhugh,  4  Leigh  209. 

Inquiries  Directed  **in  the  Cause.*'— Where  by  a 
decree  certain  inquiries  "in  the  cause**  were  di- 
rected to  be  made  by  a  commissioner  of  the  court, 
it  was  consequently  not  a  final  decree.  Barker  v. 
Jenkins,  84  Va.  805,  6  S.  £.  Rep.  450. 

Wliere  Rights  of  Others  Not  Affected— Where  the 
rights  or  responslbilittes  of  several  parties  to  a  suit 
are  perfectly  distinct  and  several,  and  where  a  final 
disposition  of  the  cause  as  to  one,  with  a  direction 
as  to  the  payment  of  costs  as  between  him  and  the 
adverse  party,  does  not  in  any  degree  affect  the 
rights  or  Interests  of  any  other  party,  and  where 
nothing  which  can  be  brought  into  the  cause  by  any 
other  party  or  which  can  be  done  by  the  court  as  to 
the  other  party,  can  by  possibility  affect  the  rights 
or  Interests  of  the  party  as  to  whom  such  decree 
has  been  made,  such  decree  has  never  been  consid- 
ered as  interlocutory,  but  is  final.  Royall  v.  John- 
son. 1  Rand.  421.  « 

C.  SUBSBQUBirr  Pbocskdings. 

After  Pinal  Decree  Snbseqaent  Ones  Erroneous  and 
Void  —Where  a  final  decree  was  entered  in  a  suit, 
the  cause  was  ended  and  the  court  could  proceed 
no  further.  It  had  no  further  jurisdiction  of  the 
subject-matter  or  of  |he  parties  In  that  proceed- 
ing, and  any  subsequent  decree  was  a  nullity,  where 
it  was  rendered  in  the  absence  of  the  defendant 
upon  the  mere  motion  of  the  plaintiff  by  attorney, 
and  without  notice  to  any  one.  Johnson  v.  Ander- 
son. 76  Va.  766.  -See  Camden  v.  Raymond,  9  W.  Va. 
66a 

After  a  final  decree  has  been  entered  In  a  cause, 
upon  proceedings  regularly  had,  and  to  which  no 
exceptions  have  been  taken,  it  is  error  to  allow  an 
answer  to  be  filed,  and  after  reversing  the  former 
decree,  to  hear  the  case  de  novo.  Crlm  v.  Davlsson, 
6  W.  Va.  46S. 


After  a  final  decree,  which  settles  the  rights  of  all 
the  parties,  and  disposes  of  the  whole  case  made  by 
the  pleadings,  any  subsequent  decree  in  the  same 
cause  is  not  made  in  a  pending  cause,  although  it 
be  retained  on  the  docket,  the  final  decree  is  not 
thereby  made  interlocutory,  the  subsequent  decree 
is  erroneous  and  void,  and  will  be  reversed.  Nel- 
son V.  Jennings,  2  P.  &  H.  869  :  Battalle  v.  Maryland 
Hospital,  76  Va.  68 ;  Johnson  v.  Anderson,  76  Va.  766: 
Smith  V.  Powell,  98  Va.  481,  86  S.  £.  Rep.  682  ;  Ruhl 
V.  Ruhl,  24  W.  Va.  2T9. 

Where  a  bill  has  been  dismissed  With  costs  upon 
the  hearing  by  a  decree,  this  must  of  necessity  be 
final,  and  if  rendered  In  vacation,  under  the  statute, 
it  takes  effect  from  the  time  it  is  entered  of  record 
by  the  clerk.  The  judge  pronouncing  it  cannot,  by 
subsequent  action  impart  to  it  a  different  character. 
Pace  V.  FickUn.  76  Va.  292. 

d.  How  RXYKB8BD. 

ByBlllof  Review.— Where  a  decree  is  final,  a  bill 
of  review  is  the  proper  remedy  to  correct  it,  and 
where  the  decree  is  Interlocutory,  a  bill  in  the 
nature  of  a  bill  of  review  and  petition  for  a  re- 
hearing is  proper.    Hyman  v.  Smith,  10  W.  Va.  298. 

Or  Appeal.— A  final  decree  may  be  set  aside  by 
bill  of  review  or  by  appeal.  Battalle  v.  Maryland 
Hospital,  76  Va.  63. 

Fraud— Original  BUI.— Where  a  final  decree  has 
been  procured  by  fraud,  it  should  be  annulled  or 
modified,  not  by  a  bill  of  review  proper,  but  by  an 
original  bill,  or  by  an  original  bill  In  the  nature  of 
a  bill  of  review.  Anderson  v.  Woodford,  8  Leigh 
816  :  Manion  v.  Fahy,  11  W.  Va.  482. 

No  Reversal  without  Benefit  to  Appellant.— Because 
certain  Interlocutory  decrees  were  not  reheard  and 
amended  before  a  final  decree  was  entered,  which 
was  Inconsistent  with  them,  the  final  decree  will  not 
be  reversed  for  this  technical  reason  where  the 
appellant  would  not  be  ultimately  benefited  by 
such  reversal.  Boo  ton  v.  Booton  (Va.),  29  S.  £. 
Rep.  828. 

8.  FOR  ACCOUNT.— See  monographic  noU  on 
"Commissioners  in  Chancery"  appended  to  White- 
head V.  Whitehead,  23  Qratt  876. 

a.  iNGKNSBAIi. 

Who  May  Take-Judidal  Act.— An  attorney  in  the 
case,  a  party  to  the  suit  or  a  creditor  is  not  a  compe- 
tent person  to  take  an  account  ordered  by  a  decree, 
as  the  commissioner  acts  in  a  judicial  capacity. 
DiUard  v.  Krise,  86  Va.  414,  10  S.  E.  Rep.  480:  Ett^ 
V.  Scott,  90  Va.  762, 19  S.  E.  Rep.  776;  Bowers  v.  Bow- 
ers, 29  Qratt.  697:  Davis  v.  Beazley,  75  Va.  491 :  Smith 
V.  Mayo,  83  Va.  910,  5  S.  E.  Rep.  276:  Shipman  v. 
Fletcher.  91  Va.  481.  22  S.  E.  Rep.  458:  Fayette  Land 
Co.  V.  Louisville,  etc.,  R.  Co..  93  Va.  274,  24  S.  E.  Rep. 
1016;  Findley  v.  Smith,  42  W.  Va.  299,  26  S.  E.  Rep.  370. 

No  Account  without  Issue.- In  a  chancery  cause, 
where  a  replication  has  been  entered,  and  after- 
wards withdrawn,  it  is  an  error  for  the  court  to 
order  an  account  before  a  new  issue  is  made  up. 
Clarke  v.  Tlnsley,  4  Rand.  250. 

Decree  against  Plaintiff.— On  a  settlement  of 
accounts  in  a  court  of  equity,  a  decree  will  be  ren- 
dered against  the  plaintiff  for  a  balance  of  account 
appearing  to  be  due  to  the  defendant.  Fitzgerald  v. 
Jones,  1  Munf.  160:  Hill  v.  Southerland,  1  Wash.  12& 

Decree  for  General  Account.— After  a  decree  for  a 
general  account  in  a  creditors'  suit,  all  the  other 
creditors  may  come  in  and  prove  their  debts  before 
the  commissioner  to  whom  the  cause  is  referred. 
Simmons  v.  Lyles,  27  Qratt.  922;  Piedmont,  etc.,  Ins. 
Co.  V.  Maury,  75  Va.  508;  Beverly  v.  Rhodes,  86  Va. 
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415,  10  S.  E.  Rep.  872;  1  Barton's  Ch.  Pr.  (2d  Ed.)  286 
et  $eQ.  It  is  the  duty  of  the  creditor  or  some  one 
authorized  by  him  to  lay  his  claim  before  the  com- 
missioner in  order  that  it  may  be  reported.  The 
usual  practice  in  such  cases  is  to  require  the  cred- 
itor to  accompany  the  claim  with  an  affidavit  that  the 
debt  is  due.  Conrad  v.  Fuller,  98  Va.  16,  84  S.  E.  Rep. 
898. 

b.  When  Impbopbr. 

As  to  improvemeiits  When  None  Are  Qalmed.— In  a 
suit  for  partition,  and  also  for  the  rents  and  profits 
of  land,  the  defendant  does  not  claim  in  his  answer 
that  he  has  made  any  improTements  on  the  land, 
nor  Is  there  any  evidence  to  that  effect.  It  was 
not  an  error  for  the  court  to  refuse  to  direct  a 
decree  for  an  account  of  the  Improvements.  O^le 
V.  Adams.  12  W.  Va.  218. 

Where  Execator  Admits  Assets  Sufficient  to  Pay 
Demands.— Where  in  a  suit  ag-ainst  an  executor  it 
appears  that  he  was  properly  chargeable  with,  and 
admitted  in  his  answer  assets  more  than  sufficient 
to  pay  all  the  lecratees,  it  is  not  necessary  to  order 
an  account  before  rendering  a  decree  asrainst  the 
executor.  McRae  v.  Brooks.  6  Munf.  157.  It  would 
have  been  error  to  decree  asralnst  the  executor  in 
the  absence  of  an  account,  or  an  admission  showincr 
sufficient  assets  to  satisfy  the  decree.  Wills  v. 
Dunn,  6  Gratt.  884.  In  this  case  there  was  an  admis- 
sion.   Sharpe  v.  Rockwood.  78  Va.  24. 

BUI  Not  Sustained  by  Proof.— In  a  creditors'  suit 
where  the  answer  is  responsive  to  the  bill,  and  de- 
nies all  of  its  material  allegations,  and  there  is  no 
proof  to  sustain  the  bill,  the  suit  ousrht  to  be  dis- 
missed, since  a  court  of  equity  will  never  decree  an 
account  for  the  purpose  of  furnishinsr  evidence  to 
support  the  bill.  But  the  rule  is  not  applicable  to  a 
case  where  the  answer  is  not  sufficiently  responsive 
to  the  bill,  as  where  it  sets  up  new  and  affirmative 
matter,  which  it  is  incumbent  on  the  defendant  to 
sustain  by  proof.  Porter  v.  Youn^,  85  Va.  49,  6  S.  E. 
Rep.  803. 

c.  ErPBCT. 

Suspends  Statute  of  Limitations.— A  decree  for  an 
account  of  liens  entered  in  a  suit  stops  the  runnincr 
of  the  statute  of  limitations  acrainst  the  demands 
only  of  such  creditors  as  come  in  under  the  decree, 
or  otherwise  become  parties  to  the  suit;  as  to  all 
others  the  statute  continues  to  run.  Callaway  v. 
Webster  (1901),  7  Va.  Law  Resr.  40,  and  cases  cited. 
But  see  Repass  v.  Moore.  96  Va.  147,  80  S.  E.  Rep.  458. 

In  Creditors'  BUI— Suspends  Other  Pending  Suits.— It 
is  well  settled  that  In  a  creditors'  suit  an  order  of 
reference  operates  to  suspend  all  other  suits  of 
creditors,  who  must  come  In  under  the  decree,  and 
this  order  may  be  made  in  the  first  case  ready  for 
hearinar,  although  It  is  not  the  first  suit  brought. 
Paxton  V.  Rich.  85  Va.  878.  7  S.  E.  Hep.  531 ;  Stephen- 
son V.  Taverners,  9  Gratt.  898;  Kent  v.  Cloyd,  30 
GratL  555;  Woody ard  v.  Polsley,  14  W.  Va.  211:  Lald- 
ley  V.  Kline,  23  W.  Va.  565. 

Lien  Begins  from  Entry.— Where  a  suit  is  brought 
by  one  judgment  creditor  for  the  purpose  of  enforc- 
ing his  Hen  upon  the  real  estate  of  the  defendant* 
such  becomes  a  lien  creditor's  bill  from  the  date  of 
the  entry  of  the  decree,  refei^rlng  the  cause  to  a 
commissioner  for  an  account  of  the  real  estate  of 
the  defendant,  the  liens  thereon  and  the  order  of 
priority.    Repass  v.  Moore.  96  Va.  147, 30  S.  E.  Rep.  458. 

4.  BY  CONSENT. 

a.  What  CoNSTTTtmcs. 

Complainants  "Assented"  to  Decree  Asked  by  De- 
fendants.—In  a  suit  where  the  question  was  whether 


land  should  be  sold  or  rented  to  pay  tbe  debts 
chargeable  on  it.  in  the  decree  for  rental  It  was 
"asked  to  be  done"  by  the  defendants,  and  the  com- 
plainants "assented  thereto,"  this  is  a  consent 
decree  to  that  question.  Rose  v.  Brown,  17  W.  Va- 
649. 

Appearing  before  Commissioner  of  Accounts.— When 
the  parties  to  a  suit  in  response  to  a  decree  of  tlie 
court,  appear  before  a  commissioner  and  make  a 
statement  of  their  accounts,  this  does  not  amount 
to  an  acquiescence  in  the  settlement,  and  does  not 
justify  the  entering  of  a  decree,  based  on  sucli 
settlement,  if  it  would  not  be  authorized  to  do  so. 
unless  by  consent  of  parties.  Hall  v.  Taylor,  18  W. 
Va.544. 

Endorsement  "Submitted  to  Us."— A  decree  was 
endorsed  by  the  counsel  in  a  cause,  "submitted  to 
us."  All  that  this  means  Is  that  it  has  been  shown 
to  counsel.  It  does  not  follow  that  they  have  not 
opposed  or  do  not  oppose  it  in  every  way  they  can, 
and  it  was  not  regarded  at  all  as  a  consent  decree. 
Gibson  v.  Burgess,  82  Va.  660. 

b.  Validitt  and  Effect. 

Infants  Cannot  Consent.— it  Is  an  error  to  give  a 
joint  decree  in  favor  of  all  the  plaintiffs,  some  of 
whom  are  infants,  for  the  aggregate  of  all  their 
debts  against  the  defendants,  notwithstanding  it  is 
stated  to  have  been  by  consent  of  complainants, 
because  infants  are  incapable  of  giving  consent  for 
want  of  discretion,  and  such  consent  decree  is 
invalid ;  nor  can  their  next  friend  give  consent  for 
them.  Armstrong  v.  Walkup,  9  Gratt  872:  Dainger- 
field  V.  Smith,  88  Va.  81. 1  S.  E.  Rep.  509. 

By  Counsel  Adverse  to  Infants.— It  is  an  error  to 
allow  counsel  who  represent  interests  adverse  to 
infant  parties  to  consent  to  a  decree  for  them,  and 
in  such  case  a  decree  will  be  held  invalid.  Walker 
V.  Grayson.  86  Va.  838, 10  S.  E.  Rep.  51. 

Decree  for  Sam  In  Lien  of  Dower.— It  was  held  in 
Blair  v.  Thompson.  11  Gratt  441,  that  there  cannot 
be  a  decree  for  a  specific  sum  in  lieu  of  dower  wltli- 
out  the  consent  of  all  the  parties  interested. 

Dismissing  Bill  with  Costs.— A  consent  decree 
which  dismisses  a  bill  with  costs,  with  no  savingr 
therein  as  to  the  right  to  bring  another  suit,  is  an 
adjudication  of  the  merits  of  the  cause.  Liockwoo<l 
V.  HolUday.  16  W.  Va.  661. 

Consolidation— Decree  lor  5ale— Irregularities  Ncut 
Cured.— Where  two  cases  were  amalgamated  by 
consent,  and  a  decree  for  sale  entered  in  the  first 
case  is  made  a  decree  for  both  cases  by  like  consent, 
any  error  in  decreeing  a  sale  will  not  be  cured 
thereby,  as  that  consent  merely  cured  any  irregu- 
larities in  the  formalities  of  bringing  the  cases, 
consolidating  the  same  and  in  making  the  decree. 
Buchanan  v.  Clark,  10  Gratt  164. 

Insufficiencies  Cured.— The  insufflclencies  in  a  bill 
may  be  cured  by  consent  decrees.  Scott  v.  Dam- 
eron  (Va.),  82  S.  £.  Rep.  415. 

c.  How  Set  Aside. 

By  New  Suit.— A  decree  which  has  been  entered  in 
a  cause  by  consent  of  parties  Is  binding,  and  can 
only  be  set  aside  by  a  new  suit,  alleging  improper 
procurement  by  surprise,  fraud,  or  mistake  of 
parties,  and  in  a  suit  where  a  consent  decree  by 
some  of  the  parties  has  been  entered  as  by  consent 
of  all,  leave  should  be  given  to  any  of  the  parties 
who  did  not  consent  thereto  to  bring  a  suit  in  a 
reasonable  time  to  nullfty  it  Estill  v.  McCiintic,  11 
W.  Va.  899. 

After  Term  Only  by  Consent  In  3ame  Cause— By 
Original  BUI.— After  the  close  of  a  term  at  which  a 
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consent  decree  Is  entered,  it  can  never  be  set  aside 
by  any  proceedinirs  in  the  cause  except  by  consent, 
thouffh  it  bad  been  entered  by  mistake  or  by  tbe 
frand  of  one  of  the  parties;  an  original  bill  is  neces- 
sary land  proper  to  annul  such  consent  decree 
wbether  it  be  Interlocutory  or  finaL  Armstrong  y. 
Wilson.  19  W.  Va.  108  :  Rose  v.  Brown.  17  W.  Va.  649  ; 
Manlon  v.  Fahy,  11  W.  Va.  482  ;  Seller  v.  Union  Mfg. 
Co.  (W.  Va.).  40  S.  E.  Rep.  547. 

Clerical  Mistakes  Corrected  by  Bill  of  Review  or  Peti- 
tion to  Rehear.— From  the  yery  nature  of  the  con- 
sent decree  it  cannot  be  altered  or  modiflei.  except 
by  consent,  unless  there  has  been  a  clerical  mistake, 
which  mistake  is  corrected  by  a  bill  of  review  if  the 
decree  is  final,  or  by  a  i>etitlon  to  rehear  if  it  be 
Interlocutory.  Manion  v.  Fahy,  11  W.  Va.  482  ;  Mor- 
ris V.  Peyton.  29  W.  Va.  201, 11  S.  E.Rep.  954  ;  Stewart 
V.  Stewart,  40  W.  Va.  66.  20  S.  E.  Rep.  862 ;  Seller  v. 
Union  Mfff.  Co.  (W.  Va.).  40  S.  E.  Rep.  547. 

Praud—By  New  Suit.— A  consent  decree  may  be 
annulled,  when  it  was  obtained  by  fraud  of  t)ie 
oiher  party  or  by  his  mistake,  by  a  new  suit  brouirht 
for  that  purpose.    Manion  v.  Fahy,  11  W.  Va.  482. 

Consent  by  Some  of  Parties— Rest  flay  Pile  Original 
Bill.— In  a  suit  to  settle  a  decedent's  estate,  aud  to 
charge  it  with  the  payment  of  his  debts,  a  consent 
decree  which  was  entered  by  the  plaintiffs,  the 
administrator  and  a  preferred  creditor,  none  of 
the  other  creditor  parties  to  the  suit  being  con- 
sulted, cannot  be  modified  by  subsequent  proceed- 
ings in  the  cause,  but  leave  should  be  granted  to 
those  parties  who  did  not  consent  to  file  an  original 
bill  to  set  it  aside.    Manion  v.  Fahy,  11  W.  Va.  482. 

Court  Cannot  Set  Aside  In  Construing  Decree.— The 
court  in  its  decrees  carrying  into  execution  a  con- 
sent decree  may  construe  the  same  when  necessary, 
*but  it  cannot  set  aside  such  donsent  decree,  and 
enter  oue  totally  different  therefrom,  under  the 
guise  of  construing  it  Seller  v.  Union  Mfg.  Co.  (W. 
Va.),  40  S.  E.  Rep.  547. 

5.  BY  DEFAULT. 

a.  Appsajls  fbom. 

notion  to  Correct  flnst  Be  Refused  In  L.ower  Court 
—The  defendant,  before  appealing  from  a  decree 
which  was  rendered  by  default,  should  apply  to  the 
conrt  in  which  the  decree  was  rendered,  or  to  the 
judge  thereof  to  correct  the  errors,  before  appeal- 
ing to  an  appellate  court.  He  has  no  right  of 
appeal  until  a  motion  is  made  in  the  lower  court, 
and  Is  refused,  either  in  whole  or  in  part.  As  this 
was  not  done  no  appeal  can  be  entertained,  and  will 
he.  dismissed  as  being  Improperly  taken.  Baker  v. 
Western  M.,  etc.,  Co..  6  W.  Va.  196;  Forest  v. 
Stephens,  21  W.  Va.  816;  Bock  v.  Bock.  24  W.  Va.  686. 
See  IS  5  and  6.  ch.  184  of  the  W.  Va.  Code. 

Variance  between  Process  and  BUI.— Where  neither 
tbe  subpcena  nor  the  decree  nisi  required  the  de- 
fendants to  answer  any  such  bill  as  was  exhibited, 
and  the  parties  named  in  the  decree  nUi  are  differ- 
ent from  those  between  whom  the  decree  was  made 
and  a  decree  by  default  was  entered  against  those 
parties,  they  were  not  in  contempt  by  any  proper 
process,  and  such  decree  will  be  reversed  on  appeal. 
Frazier  v.  Frazier,  2  Leigh  642. 

b.  RBiiiBV  raoM. 

Neglect  of  Case  by  Defendant.— A  defendant  upon 
whom  process  has  been  served,  and  who  neglects 
his  defence,  or  contents  himself  with  merely  writ- 
ing to  a  lawyer  who  practices  in  the  court  to  defend 
him.  without  giving  him  any  information  about 
his  defence,  or  inquiring  whether  he  Is  attending 
to  the  case,  is  not  entitled  to  relief  from  a  decree 


by  default,  on  the  ground  of  surprise,  however 
grossly  unjust  the  decree  maj'  be.  Hill  v.  Bowyer, 
18  Gratt.  864.  See  also,  Hubbard  v.  Yocum,  30  W. 
Va.  765.  6  S.  E.  Rep.  876;  Post  v.  Carr,  42  W.  Va.  78, 
24  S.  £.  Rep.  685. 

Palse  Return  by  Officer.— As  to  whether  a  court  of 
equity  can  grant  relief  from  a  judgment  procured 
on  a  false  return  by  the  officer,  where  it  appears 
from  the  process  and  the  record  to  have  been  duly 
served,  has  been  the  subject  of  much  judicial  con- 
tention, and  the  arguments  and  discussions  on  both 
sides  of  the  question  appear  to  be  equally  balanced. 
But  the  Virginia  court  in  Preston  v.  Kindrlck.  04 
Va.  760,  27  S.  E.  Rep.  588,  has  adopted  the  view  that 
a  court  of  equity  cannot  give  relief  from  a  decree  by 
default  against  a  defendant,  where  such  decree 
was  entered  on  a  false  return  by  the  sheriff, 
unless  such  return  was  procured  or  induced 
by  the  plaintiff,  or  he  can  in  some  way  be 
connected  with  the  deception.  For  a  full  collection 
of  the  authorities  upon  this  point,  see  note  appended 
to  the  above  case  in  3  Va.  Law  Reg.  435. 

Set  Aside  for  Good  Cause. —A  final  decree  by  default 
may  be  set  aside  at  a  subsequent  term  for  good 
cause  shown,  in  a  case  where  relief  cannot  be  given 
by  bill  of  review,  or  bill  to  impeach  the  decree  for 
fraud  in  obtaining  it    Erwin  v.  Vint  6  Munf .  267. 

One  Party  Cannot  Object  Wliere  No  Process  Was 
Served  on  the  Other. —A  decree  by  default  is  entered 
against  a  guardian  and  his  sureties  although  proc- 
ess had  not  been  served  upon  one  of  the  sure- 
ties. Upon  a  bill  by  the  guardian  and  the  other 
sureties  to  open  the  decree,  no  objection  can  be 
raised  by  them  to  the  decree  on  this  ground. 
Hill  V.  Bowyer,  18  Oratt  364. 

6.  PRO  OONFESSO. 

a  IN  GKNKRAIi. 

Proof  Necessary  for  Pinal  Decree.— In  equity  if  the 
defendants  make  default,  and  a  decree  pro  con/eMO 
is  entered  against  them,  yet  the  plaintiffs  cannot 
have  final  decree  without  proof.  Anonymous,  4  H. 
&  M.  476. 

Answer  Not  Resfwnslve—MoUon.— Where  an  answer 
is  not  responsive  to  a  material  allegation  of  the  bill, 
the  plaintiff  may  except  to  It  as  Insufficient  or  may 
move  to  have  that  part  of  the  bill  taken  for  confessed. 
But  if  he  do  neither,  he  shall  not  on  trial  avail 
himself  of  any  implied  admission  by  the  defendant 
for  where  the  defendant  does  not  answer  at  all,  the 
plaintiff  cannot  take  his  bill  for  confessed  without 
an  order  of  the  court  to  that  effect  and  have  It 
served  upon  the  defendant  and  this  is  the  only  evi- 
dence of  his  admission.  Dangerfleld  v.  Claiborne, 
2  H.  &  M.  17. 

b.  WhbnPbopbb. 

Statutory  Rule  In  West  Vifglnia.— The  Code  of  West 
Virginia,  ch.  125,  §80,  provides:  "If  a  demurrer  be 
overruled,  there  shall  be  a  rule  upon  the  defendant 
to  answer  the  bill.  And  if  he  fail  to  appear  and 
answer  the  bill  on  the  day  specified  In  the  order, 
the  plaintiff  shall  be  entitled  to  a  decree  against 
him  for  the  relief  prayed  for  therein."  In  a  suit 
in  which  a  demurrer  was  overruled,  on  motion  of 
the  plaintiff  a  rule  was  awarded  against  the  defend- 
ant to  file  his  answer,  but  no  specified  day  was 
named.  A  decree  entered  afterwards,  settling  the 
merits  of  the  case,  must  be  overruled  and  annulled. 
A  decree  of  this  kind  can  only  be  entered  after  the 
statute  has  been  complied  with,  and  the  defendant 
has  failed  to  answer  on  the  day  specified.  Moore 
V.  Smith,  26  W.  Va.  379. 

Dismissal  of  Both  on  Defence  by  One.— Upon  a  bill 


317 


II  QRATT. 


Virginia  Reports,  Annotated. 


in  chancery  by  a  distrlbntee  against  an  adminis- 
trator and  his  surety,  aUeffinsr  that  the  adminis- 
trator has  not  duly  accounted,  and  praylnr  an 
account,  a  decree  pro  confe9$o  is  taken  as  to  the 
administrator,  but  ^he  surety  answers,  and  proTes, 
that  the  plaintiff,  in  a  full  and  final  settlement,  has 
released  the  administrator,  and  sols  not  entitled  to 
an  account ;  upon  which  the  chancellor  dismisses 
the  bill  with  costs  as  to  both  defendants.  Htld, 
the  bill  was  properly  dismissed  as  to  both  defend- 
ants.   Cartiffne  y.  Raymond,  4  Leiffh  579. 

In  a  creditors*  bill,  the  administrator  of  the 
decedent  was  made  party  defendant,  and  called 
upon  to  answer  under  oath  the  allesrations  of  the 
bill.  All  the  defendants  made  default,  except  the 
administrator,  who  demurred,  and  answered  under 
oath  denyiuff  the  charges  of  fraud,  and  averrinff 
that  the  transactions  complained  of  were  bonajtde^ 
and  founded  upon  a  valuable  consideration.  The 
plaintiff  was  not  entitled  to  the  decree  vro  eonfeuo 
taken  as  to  the  other  codefendants,  as  the  answer 
of  the  administrator  enures  to  their  benefit,  and  it 
would  be  without  reason,  and  doubtless  without  a 
precedent  to  enter  a  decree  for  the  plaintiff,  when 
the  record  shows  he  is  not  entitled  to  one.  Terry  v. 
Fontaine,  8S  Va.  461,  8  S.  £.  Rep.  748,  citing  Anon., 
4  H.  &M.  476;  Findlay  Y.  Sheffey,  1  Rand.  7S;  Car- 
tiirne  v.  Raymond,  4  Leisrh  5T»;  Ashby  v.  Bell,  80  Va. 

811. 

AUegtktUMM  Not  Controvertad.— Every  material  al- 
legation of  a  bill  not  controverted  by  an  answer 
shall  for  the  purposes  of  the  suit,  be  taken  as  true 
and  no  proof  thereof  shall  be  required.  Sec.  96  of 
ch.  125  of  Ck>de  of  West  Virginia;  Gardner  v.  Land- 
craft  6  W.  Va.  86. 

Implied  Admissions— notion  Necessary.— It  is  not 
proper  to  enter  a  decree  pro  conf€»so  as  to  allega- 
tions in  a  bill,  which  are  not  denied  in  the  answer. 
In  this  case  the  plaintiff  may  except  to  the  answer 
as  Insufllcient.  or  may  move  to  have  that  part  of  the 
bill  taken  for  confessed:  but  if  he  does  neither  he 
shall  not  avail  himself  of  any  implied  admission, 
without  an  order  of  the  court  to  that  effect,  served 
on  the  defendant  Clinch  River  Mineral  Co.  v.  Har- 
rison, 91  Va.  122,  21  S.  E.  Rep.  660. 

Same— Old  Rule.— It  was  formerly  held  that  when 
an  answer  controverts  part  of  the  plaintiff's  claim, 
and  does  not  deny  the  residue,  a  decree  j>ro  eonfetso 
may  be  entered  for  that  part  and  the  rest  set  aside. 
Thompson  v.  Strode.  2  H.  &  M.  19. 

i>emurrer  Oyermled— No  Answer— Rule  Necessary.— 
In  equity  the  court  never  pronounces  a  decree 
asralnst  a  defendant  on  overrullngr  his  demurrer, 
there  beinff  no  answer  in,  but  must  award  a  rule  to 
answer  before  the  bill  can  be  taken  for  confessed. 
Hays  V.  Heatherly,  86  W.  Va.  618, 15  S.  E.  Rep.  228. 

c.  RELDBI'  tbom. 

West  Virginia  Rule— Motion  under  5Utute.— The 
West  Virginia  courts  have  repeatedly  decided  that 
a  defendant  as  to  whom  a  decree  has  been  entered 
upon  a  bill  taken  for  confessed,  cannot  have  such 
decree  reviewed,  until  he  shall  have  first  applied  to 
the  court  below  to  have  such  decree  corrected  in  the 
manner  prescribed  by  section  5.  of  ch.  134  of  the 
Code.  McKinney  v.  Hammett,  26  W.  Va.  628,  citing 
Baker  v.  W.  M.  &  M.  Co.,  6  W.  Va.  196;  Dickinson  v. 
Lewis,  7  W.  Va.  678;  Bock  v.  Bock,  24  W.  Va.  666; 
Steenrod  v.  R.  Co..  26  W.  Va.  188. 

Petition  to  Rehear.— if  in  a  suit  in  equity  against 
an  absent  defendant  alleged  to  be  indebted  to  the 
plaintiff,  and  a  home  defendant  having  effects  in 
his  hands,  a  decree  pro  confesso  be  entered  against 


the  absent  defendant,  without  any  proof  that  the 
plaintiff  is  his  creditor,  there  can  be  no  redress  ob- 
tained by  appealiuff  from  the  decree;  he  must  seek 
it  in  the  mode  prescribed  by  the  statute,  that  is.  he 
must  petition  to  have  the  cause  reheard  in  the  court 
which  pronounced  the  decree.  The  decree  will  not 
be  set  aside  as  soon  as  answer  is  filed,  but  upon  re- 
hearing such'  decree  will  be  made  as  may  be  just 
Piatt  V.  Howland,  10  Leigh  607. 

Reversal  on  Motion— Statutory.— Under  the  Virginia 
Code  of  1878.  ch.  177.  f  5,  it  is  provided  that  the  court 
which  renders  any  decree  as  confessed,  may  upon 
motion  reverse  it  for  any  error  for  which  an  appel- 
late court  might  reverse  it.  This  section  requires 
that  every  motion  under  this  chapter  shall  be  after 
notice  to  the  other  party,  but  it  is  nowhere  re- 
quired that  the  notice  shall  specify  the  errors  on 
the  face  of  the  record  for  which  the  reversal  is 
asked.    Saunders  v.  Griggs,  81  Va.  506. 

Qualified  Consent  to  Decree  on  Bill  Taken  as  Confessed 
—Remedy.— There  was  no  appearance  in  a  cause 
except  to  make  a  qualified  consent  to  a  decree,  which 
was  on  a  bill  taken  for  confessed.  No  appeal  can  be 
taken  from  that  which  is  consented  to.  and  all 
matters  not  consented  to  may  be  remedied  in  the 
lower  court  upon  notice  and  motion,  being  on  a  bill 
taken  for  confessed.  Hunter  v.  Kennedy,  90  W.  Va. 
843. 

Construction  of  West  Virginia  Statute.- For  a  con- 
struction of  ii  5  and  6,  of  ch.  184,  of  W.  Va.  Code, 
in  reference  to  appeals  from  decrees  on  bills  taken 
for  confessed,  see  Watson  v.  Wigginton.  98  W.  Va. 

588. 

VL  IN  PARTICULAR  CASES. 

1.  AGAINST  INFANTS.— See  monographic  noU 
on  "Infants"  appended  to  Caperton  v.  Gregory.  II 
Gratt  605. 

a.  InGsns&ai^ 

May  Set  Aside  Decree  Iwfore  Majority.- A  suit  was 
brought  by  an  infant  through  his  next  friend  before 
he  had  attained  the  age  of  twenty-one  years,  in  order 
to  set  aside  a  decree  adverse  to  him  which  had  been 
rendered  in  the  proceeding,  which  he  set  out  in  his 
bill.  It  was  claimed  that  this  suit  was  prematurely 
instituted  and  that  the  plaintiff  should  have  waited 
until  he  had  attained  the  age  of  twenty-one  years. 
This  question  was  disposed  of  by  the  supreme  court 
of  Virginia  in  Harrison  v.  Wallton,  05  Va.  791.  80  S. 
E.  Rep.  872,  where  it  was  held  that  when  an  infant 
was  aggrieved  by  a  decree  which  was  adverse  to  his 
interest  it  was  not  necessary  for  him  to  wait  until 
he  reached  his  majority  before  he  might  seek  to  set 
aside  the  decree.  Lockhart  v.  Vandyke,  07  Va.  896, 
88  S.  E.  Rep.  618. 

Ouardians  Cannot  Waive  Benefit.— It  is  not  compe- 
tent to  guardians  of  infant  parties  to  waive  any 
benefit  to  which  the  Infants  are  entitled  in  a  decree; 
and  it  is  error  to  decree  on  such  consent  Hite  v. 
Hite,  2  Rand.  400. 

Ouardian  Ad  Litem  Necessary.— It  is  error  to  enter 
a  decree  against  infant  defendants,  without  assign- 
ing them  a  guardian  ad  litem;  and  though  the  in- 
fancy did  not  appear  In  the  original  proceedings, 
yet.  if  it  be  alleged  in  a  petition  for  a  rehearing,  the 
decree  being  interlocutory,  a  guardian  ad  li<«m ought 
to  be  appointed.    Roberts  v.  Stanton.  2  Munf.  120. 

b.  Rbssrvationb. 

Of  Day  to  Show  Cause.— It  was  formerly  held  that 
a  decree  against  infants,  which  did  not  reserve  for 
them  a  day  after  the  attainment  of  full  age,  in 
which  they  might  show  cause  against  the  decree, 
was  erroneous.    Lee  v.  Braxton,  5  Call  400;  Brax- 
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ton  Y.  Liee,  4  H.  &  M.  879;  Jackson  ▼.  Turner,  5  Leig-h 
1S7:  TennentY.  Pattons,  6  Leiffh  190. 

Same— Statutory  Change.— It  is  now  proYlded  in 
both  Virginia  and  West  Virginia  by  statutory  pro- 
Ylsions  that  it  is  not  necessary  to  insert  in  any 
decree  or  order  a  reservation  to  an  infant  in  which 
he  might  show  cause  against  it  but  in  any  case  in 
which  such  provision  would  haYe  been  proper,  the 
infant  may.  within  six  months  after  attaining  his 
majority,  show  cause  in  the  same  manner  as  if  the 
decree  or  order  had  contained  the  provision.  Va. 
Code,  f  3424  :  W.  Va.  Ck>de.  ch.  IK,  %  7. 

LloHtatkMw  of  Cause.— The  right  of  an  infant  to 
show  cause  against  a  decree  which  affected  his 
interest,  after  he  arrived  at  age,  must  be  limited  to 
this  extent,  to  show  cause  existing  at  the  rendition 
of  the  decree,  and  not  such  as  arose  afterwards. 
The  question  always  must  be,  can  any  cause  be  shown 
why  the  decree,  at  the  time  it  was  rendered,  was 
not  a  legal  and  binding  one.  Lafferty  v.  Laflerty, 
42  W.  Va.  788,  26  S.  £.  Rep.  202:  Walker  y.  Page.  81 
Gratt.  086:  Durrett  y.  Davis,  84  Gratt  806:  Zirkle  y. 
McCue,  aOGratt  S81 ;  Morrlss  y.  Va.  Ins.  Co..  86  Va.  668, 
8  S.  E.  Rep.  388:  Lancaster  y.  Barton,  02  Va.  088,  84 
S.  6.  Rep.  251. 

c.  BrFBCT. 

Wiien  Decree  is  Beneficial.— Although  it  is  a  gen- 
eral rule  that  an  infant  defendant  is  not  bound  by 
a  decree,  if  he  can  show  error  in  it  when  he  becomes 
of  age,  yet,  where  a  decree  is  obviously  for  his  ben> 
eflt.  his  rights  may  be  absolutely  bound  by  it. 
Brown  y.  Armlstead,  0  Rand.  608:  Harman  y.  DaYis. 
80  Gratt  461;  Morris  y.  Va.  Ins.  Co..  86  Va.  688.  8  S.  E. 
Rep.  383. 

Same  as  against  Adults.— The  law  recognizes  no 
distinction  between  a  decree  against  an  Infant  and 
a  decree  against  an  adult  An  infant  can  impeach 
a  decree  only  upon  grounds  which  would  iuYalldate 
it  in  the  case  of  another  person— such  as  fraud,  col- 
lusion, or  error.  The  mere  fact  of  infancy  confers 
in  such  a  case  no  special  rights  or  privileges.  There- 
fore the  same  general  presumption  and  inference 
which  applies  in  favor  of  decrees  against  adults. 
applies  in  faYor  of  decrees  where  the  rights  of  in- 
fants are  InYolved.  Penny  backer  y.  Switzer,  76  Va. 
088;  Zirkle  y.  McCue.  20  Gratt  617;  Harrison  y.  Wall- 
ton.  06  Va.  721.  80S.  E.  Rep.  872;  Turk  v.  Skiles,  88 
W.  Va.  404. 18  S.  E.  Rep.  601 ;  Dickel  y.  Smith,  88  W. 
Va.  686,  18  S.  E.  Rep.  721;  Laflerty  y.  Lafferty.  42  W. 
Va.  786.  26  S.  E.  Rep.  268. 

3.  AGAINST  EXECUTORS  AND  ADMINISTRA- 
TORS.—S^ee  generally,  monographic  note  on  "Ex- 
ecutors and  Administrators." 

a.  iNGBNSBAIi. 

For  Payment  at  Future  Periods.— It  is  error  to  decree 
against  an  executor  absolutely,  that  he  shall  pay 
money  at  fixed  future  periods,  in  respect  to  funds 
not  in  hand,  but  which  shall  then  come  into  his 
hands.    Hlte  y.  Hite.  2  Rand.  400. 

For  Rents  and  Profits  Received  by  Testator.— A  de- 
cree against  an  executor  for  rents  and  profits,  re- 
ceived by  the  testator,  ought  expressly  to  direct  that 
he  pay  the  sum  In  question  out  of  the  assets  in  his 
hands  to  be  administered  :  otherwise  it  will  be  un- 
derstood as  against  him  personally  and  therefore 
erroneous.    Hlte  v.  Paul,  2  Munf.  164. 

Against  One  Oniy.— In  a  suit  brought  against  two 
administrators,  a  decree  may  be  rendered  against 
only  one,  if  it  appear  that  only  one  has  the  assets. 
Templeman  v.  Fauntleroy,  8  Rand.  484. 

b.  Effbot. 

Decree  against  Administrator  d.  b.  n.  of  Heir  of  Ex- 


ecutor.—In  a  suit  by  legatees  against  the  admin- 
istrator d.  b.  n,  of  the  heir  of  the  executor  of  t  he 
decedent  a  decree  against  the  administrator  d.  b. ». 
conclusively  establishes  against  the  heir  and  all  his 
representatives,  the  indebtedness  of  the  executor's 
estate  to  the  legatees  of  his  testator,  that  they  had 
a  right  to  follow  the  assets  in  the  hands  of  the  heir, 
that  a  sufllciency  of  such  assets  came  to  his  hands, 
and  that  his  representatives,  who  had  recelYed  his 
assets,  are  accountable  to  said  legatees  for  the  as- 
sets so  recelYed.  Sheldon  y.  Armstead,  7  Gratt 
864. 

Against  Executor  on  Heir  or  Devisee. —When  the 
lands  of  an  ancestor  are  charged  by  his  will  or  bond, 
in  equity  the  creditors  must  exhaust  the  personal 
estate  before  they  can  resort  to  the  lands,  and  In 
such  case,  a  decree  against  the  executor  is  not  con- 
clusive, hnt  prima  facie  only  against  the  heir  ordevl* 
see.    Garnett  y.  Macon,  6  Call  806. 

On  Suit  for  ContrilNitlon  against  Legatees.— After  a 

decree  Is  rendered  by  a  court  of  competent  juriRdlc> 
tion  without  fraud  or  collusion  against  an  executor, 
he  may  bring  a  suit  in  equity  against  the  legatees 
for  contribution  to  satisfy  such  decree,  without  pay- 
ing the  money  himself  and  without  appealing  to  a 
higher  court,  although  requested  and  advised  to  do 
so.    Bower  v.  Glendenlng,  4  Munf.  210. 

Estoppel.- In  a  suit  by  an  administrator  d.  b.  n., 
against  the  representative  of  the  first  administrator, 
for  the  settlement  of  the  first  administrator's 
accounts,  it  is  irregular  to  decree  payment  to  the 
administrator  d,  b.  n.  But  if  the  distributees  are 
parties  to  the  suit  and  do  not  complain,  so  that  a 
payment  to  the  administrator  d,  b.  n.  would  be  a 
Yalld  discharge  to  the  representative  of  the  first 
administrator,  he  will  not  be  heard  to  complain  of 
irregularity  in  an  appellate  court  Morris  v.  Morris, 
4  Gratt  208. 

c.  Pbbsonal  Dscbugs. 

Receipt  of  Depreciated  iloney.— Where  one  of  two 
joint  executors  received  in  payment  of  bonds  of  his 
intestate  depreciated  money.  It  was  error  to  decree 
against  both  for  the  amount  of  loss  to  the  estate,  but 
the  decree  should  be  against  him  only  who  received 
it    Myrlck  v.  Adams.  4  Munf.  860. 

On  Confession  of  Sufficient  Assets  —Where  a  decree 
is  entered  against  executors  for  a  legacy,  upon 
their  confession  of  assets  sufllcient  to  satisfy  the 
same,  without  specifying  whether  such  assets  con- 
sist of  money  or  other  property,  such  decree  may 
direct  that  they  pay  the  legacy  and  Interest  with 
the  costs  of  the  suit  out  of  the  said  assets,  if  so  much 
thereof  they  have;  and  if  they  have  not  then  out 
of  their  own  estates.    McRae  y.  Brooks,  6  Munf.  167. 

Where  suit  is  brought  against  an  executor  and 
his  sureties,  and  the  executor  confesses  assets.  It  is 
competent  for  a  court  of  equity  to  decree  immedi- 
ately against  the  executor:  and  liberty  should  be 
reserved  to  the  creditor  to  proceed  against  the 
sureties  by  motion,  if  necessary.  Jones  y.  Hobson, 
2  Rand.  483. 

improper  Payment  of  Assets.— Where  a  decree  is 
made  against  an  executor  for  having  paid  the  assets 
Improperly,  he  may  be  subjected  In  the  first  in- 
stance, without  resorting  so  those  who  haYe  so  im- 
properly received  the  assets.  Ruth  y.  Owens,  2 
Rand.  607. 

Decree  for  Balance  De  Bonis  Propriis.— When  a  bal- 
ance Is  found  In  the  hands  of  an  executor  or  admin- 
istrator, the  decree  should  be  de  bonis  propriit,  and 
an  acknowledgment  of  assets,  with  other  circum- 
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stances,  will  hare  the  same  effect  Templeman  v. 
Fauntleroy.  3  Rand.  484. 

A  decree  and  execution  thereupon  affainst  an 
executor,  or  administrator  for  a  balance  due  on  his 
administration  account,  should  not  be  against  the 
goods  and  chattels  of  the  decedent  in  his  hands  to 
be  administered,  but  against  his  own  goods  and 
chattels.  Moore  y.  Ferguson.  2  Munf.  421;  Sheppard 
V.  Starke,  3  Munf.  20. 

Wheo  Personal  Decree  against  Administratrix 
Proper.— An  administratrix  entered  into  a  personal 
agreement,  whereby  she  bound  herself  to  sell  a 
portion  of  her  intestate's  land  to  the  plaintiff  for  a 
valuable  consideration,  which,  by  said  agreement 
under  seal,  she  acknowledges  to  have  been  paid  to 
her,  and  possession  was  delivered  in  pursuance  of 
the  agreement  Subsequently  finding  herself  un- 
able to  carry  out  said  illegal  agreement  she  assumes 
to  take  the  land  back,  and  enters  into  possession  of 
it.  and  promises  to  return  the  purchase  money. 
llddr  there  is  uo  error  in  rendering  a  personal 
decree  against  her  for  said  purchase  money,  with 
Interest    Hall  v.  Wilkinson.  35  W.  Va.  107. 12  S.  £. 

Rep.  1118. 
Improper  When  Sued  in  Representative  Ciiaracter.— 

A  personal  decree  against  an  executor  or  adminis- 
trator, who  is  sued  in  his  representative  character 
only.  Is  fatally  erroneous.  Jones  v.  Reld,  12  W.  Va. 
350,  citing  Spotswood  v.  Price,  8  H.  &  M.  123;  Hum- 
phreys v.  West.  3  Rand.  516;  Pugh  V.  Jones,  6  Leigh 
209:  Wills  V.  Dunn,  5  Gratt  384. 

Charging  with  Debts  When  Due— Receipt— Interest- 
Negligence.— A  decree  is  erroneous  which  charges 
the  executor  with  debts,  either  old  or  new.  due  to 
the  estate  at  the  time  when  they  became  due,  except 
in  those  cases  where  the  debts  were  lost  by  his 
negligence  or  improper  conduct  They  should  be 
charged  to  him  at  the  time  when  actually  received. 
It  is  also  erroneous  If  It  charges  the  executor  with 
Interest  from  the  time  the  debts  became  due,  with- 
out any  proof  of  having  been  then  received.  An 
executor,  except  as  to  debts  lost  by  his  negligence 
or  improper  conduct,  is  chargeable  with  interest 
only  on  his  actual  receipts.  Cavendish  v.  Fleming, 
8  Munf.  198. 

d.  Taking  Aocounts. 

Obiect— Unnecessary  When  SnfHcient  Assets  Appear. 
—The  only  object  of  taking  an  account  In  a  suit 
against  an  administrator.  Is  to  show  that  sufficient 
assets  have  come  into  his  hands  to  meet  the  debts 
of  his  intestate.  Hence  it  is  not  error  in  such  a  suit 
to  decree  against  the  sureties  of  an  administrator 
before  accounts  have  been  taken,  where  it  appears 
that  he  has  already  received  sufficient  assets  for 
that  purpose.    Morrison  v.  Lavell,  81  Va.  519. 

No  Decree  against  an  Administrator  Prior  to  Account 
—Where  a  bill  was  brought  against  the  administra- 
tors of  a  guardian  asking  for  an  account  and  a  per- 
sonal decree  was  entered  against  them,  it  was 
error  to  do  so  without  first  having  ordered  an 
account  of  their  testator's  estate.  Lincoln  v.  Stem, 
28  Gratt  816. 

In  a  suit  in  equity  against  executors  It  is  not  regu- 
lar to  enter  a  decree  against  them  to  be  levied  out  of 
the  goods  of  the  testator  without  an  account 
McRae  v.  Bates,  4  H.  &  M.  40a 

Off  Intestate's  Receipts.— A  decree  is  erroneous 
which  directs  an  account  to  be  taken  of  money 
received  by  an  intestate,  unless  his  personal  repre- 
sentative has  been  properly  brought  before  the 
court    Donahoe  v.  Fackler,  8  W.  Va,  249. 

8.  IN  JUDICIAL  SALES.— See  monographic  note 


on  "Judicial  Sales"  appended  to  Walker  v.  Page,  21 
Gratt  038. 

a.  iNGXNIRAXh 

When  Commissioner  Hay  Use  Discretion.— Where  a 

decree  directs  real  property  to  be  sold  or  rented, 
without  directing  whether  k  shall  be  offered  as  a 
whole  or  in  parcels,  the  commissioner  most  in  the 
Interest  of  the  parties  in  his  discretion  offer  it  for 
sale  or  rental  in  that  manner,  which  will  In  his 
j  udgment  bring  the  most  money.  Rose  t.  Brown. 
17  W.  Va.  649. 

Two  Decrees  on  Same  Day  against  5ame  Land.— If 
there  be  two  decrees  on  the  same  day  against  the 
defendant's  land,  the  whole  and  not  a  moiety  only 
of  it  ought  to  be  directed  to  be  sold.  Coleman  t. 
Cocke,  0  Rand.  818. 

Currency  in  Which  Deferred  Payments  Are  PnyaMe. 
—Land  is  sold  at  a  judicial  sale  and  it  is  contended 
that  the  notes  of  the  defendants  for  the  deferred 
payments  are  payable  in  the  currency  of  the  time 
of  the  contract  But  it  was  held  that  in  the  absence 
of  express  stipulation  the  notes  should  be  paid  in 
the  currency  of  the  time  when  they  fell  dne. 
Kraker  v.  Shields,  20  Gratt  877. 

5ale  Decreed  When  Part  of  Purchase  Money  Not  Doe. 
—It  was  not  erroneous  in  a  decree  of  sale  to  enforce 
a  vendor's  lien,  to  state  that  a  part  of  the  purchase 
money  was  not  yet  due.  And  this  Is  especially  true 
if  when  a  resale  is  ordered  the  whole  of  the  amount 
had  then  become  due,  because  this  does  not  consti^ 
tute  an  error  to  the  prejudice  of  the  appellants. 
Moore  v.  Green,  90  Va.  181, 17  S.  E.  Rep.  872. 

Dower  Rights.— It  is  not  an  error  to  decree  the  sale 
of  land,  without  ascertaining  the  right  of  dower 
therein.  There  is  nothing  to  prevent  the  widow 
from  bringing  her  suit  against  the  proper  parties, 
claiming  their  lands,  and  having  her  dower  aet  oat 
in  them.    Hunter  v.  Hunter.  10  W.  Va.  Ol. 

b.  JUBISDICTIOn. 

Trustee  Necessary  in  Suit  to  Enforce  a  Trust.- In 

Conrad  v.  Fuller,  96  Va.  16,  84  S.  E.  Rep.  80S.  it  Was 
held  to  be  error  to  enter  a  decree  directing  the  sale 
of  a  decedent's  real  estate  before  the  trustee  in  a 
deed  of  trust  conveying  the  same  land  to  secure  a 
debt  had  been  made  a  party  to  the  suit  He  was 
a  necessary  party,  and  the  court  ought  not  to  have 
entered  a  decree  for  sale  until  he  was  brought 
before  it 

Land  Chargeable  In  Equity— Amount  of  DeM.— A  court 
of  chancery  ought  not  to  direct  the  sale  of  land  for 
the  payment  ot  debt  unless  the  creditor  askin^r  the 
sale  shall  show  that  the  land  is  legally  chargeable  in 
equity,  tor  such  payment  and  not  even  then  until 
the  amount  of  the  debt  shall  be  ascertained.  Smith 
V.  Flint  0  Gratt  40. 

All  Persons  in  Interest  Must  Be  Parties.— It  is  error 
to  decree  land  to  be  sold,  in  which  a  person  not  a 
party  to  the  suit  has  an  interest  legal  or  equitable. 
Barrett  v.  McAllister.  33  W.  Va.  738,  11  S.  £.  Rep.  230. 

Equitable  Title  Should  Not  Be  Sold.— It  is  a  general 
rule  that  a  court  of  equity  ought  not  to  decree  a  sale 
of  an  equitable  title  in  land,  but  if  a  decree  for  sale 
of  the  land  be  proper,  it  should  first  direct  that  the 
legal  title  be  perfected,  and  then  decree  a  sale  of 
that    Gk>are  v.  Beuhring,  6  Leigh  685. 

C.  LIBNB  AND  PBIGBITIBS. 

No  Decree  Prior  to  Fixing  of  Liens  and  Prioritiejw— 

It  is  the  established  rule  in  Virginia  and  West 
Virginia  that  no  decree  for  the  sale  or  rental  of 
real  estate  should  be  entered,  until  the  liens 
thereon,  with  their  priorities,  are  fixed  and  deter- 
mined,  so  that  the  land  may  bring  a  better  price,  in 
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that  the  prospective  buyers  may  make  intellifirent 
bids,  witboat  fear  of  subsequent  litisration.  Scott 
T.  Ladtnffton,  14  W.  Va.  887;  Cole  v.  McRae,  6  Rand. 
644:  Daingrerfleld  y.  Smitb,  83  Va.  81,  1  S.  E.  Rep.  6M; 
New  V.  Bass,  OS  Va.  383,  23  S.  £.  Rep.  747.  See  mono- 
fiTapblcfio<«  on  "'Judicial  Sales"  appended  to  Walker 
T.  Pare,  81  Gratt.  836,  for  full  list  of  authorities. 
Nor  will  the  defect  be  cured  by  the  creditor,  whose 
lien  was  uot  ascertained,  consenting*  to  the  decree, 
as  the  debtor  and  other  creditors  are  interested  in 
havinjT  the  amount  of  liens  and  their  priorities 
fixed  before  a  sale.  Beard  y.  Arbuckle,  10  W.  Va. 
185. 

And  if  a  decree  of  sale  has  been  entered,  and 
subsequently,  before  adyertisement  under  this 
decree,  it  was  suffffested  that  there  were  other 
liens  than  those  reported,  a  decree  then  entered 
referrluff  the  cause  to  a  commissioner  for  a  further 
account  of  liens,  operated  to  suspend  the  decree  of 
sale.    Harris  y.  Jones.  06  Va.  668,  82  S.  E.  Rep.  466. 

In  Beard  y.  Arbuckle,  10  W.  Va.  136,  it  was  held  to 
be  an  error  to  leaye  the  amounts  of  liens  on  a  tract 
of  land  in  uncertainty  before  the  sale,  by  recom- 
mittingr  the  report  to  the  commissioner  with  leaye  to 
the  debtor  within  60  days  to  reduce  the  amounts  of 
any  of  the  liens  by  proyinff  payments. 

What  Land  Is  LUiUe.— There  should  not  be  a  decree 
for  sale  in  an  action  brought  for  the  purpose  of 
snbjectingr  lands  to  satisfy  a  Judcrment,  until  the 
priorities  of  the  parties  are  adjusted,  and  until  it 
has  been  ascertained  what  portion  of  lands  appear- 
ing: by  deeds  filed  with  thebill  tobeloncr  to  the  debtor, 
was  included  in  a  certain  deed  of  trust.  Buchanan 
V.  Clark,  10  Graft  164. 

Other  LieiM  Must  Be  Provided  for.— It  is  error  to 
decree  the  sale  of  land  to  pay  the  judarment  of  the 
plaintiff,  without  at  the  same  time  proyldinsr  for  the 
payment  of  other  judfirment  liens,  appearing  in 
the  record,  althouffh  these  lienors  haye  not  answered 
the  bill,  and  haye  not  asked  to  haye  the  land  sold  to 
pay  these  JudsrmentB.    Scott  y.  LudiuGrton,  14  W.  Va. 


i. 

It  is  error  to  decree  the  sale  of  land,  which  is 
subject  to  prior  encumbrances.  Scott  y.  Ludinfirton, 
14  W.  Va.  887. 

Plotntlff's  Rlffbts  ShottM  Be  First  AscerUlaed.— It  is 
error  for  the  court  to  provide,  in  its  decree  for  sale, 
for  further  relief,  should  it  appear  that  a  certain 
reduction  in  the  judfirment  was  incorrect.  It  is  the 
duty  of  the  court  to  definitely  fix  the  amount  to 
which  the  plaintiff  is  entitled  before  orderinsr  a  sale. 
Scott  y.  Lndinffton,  14  W.  Va.  887. 

d.  Rknts  and  Profits. 

Sarffideiit  to  Pay  Interest— No  Sale.— Where  the 
annual  rental  of  land  descended  is  more  than  suffi- 
cient to  pay  the  interest  on  the  bond  debt  of  the 
ancestor,  a  court  of  equity  will  not  decree  a  sale  of 
such  land  in  possession  of  his  heirs  to  satisfy  the 
debt,  the  land  not  beinsr  subject  to  any  specific  lien 
or  encumbrance  in  fayor  of  the  creditor.  Wilders 
y.  Chambliss,  6  Munf .  482. 

Inquiry  as  to  Rent  before  5ale.— In  a  suit  in  equity  to 
enforce  the  lien  of  a  judfirment,  there  was  no  aver- 
ment in  the  bill,  nor  admission,  nor  proof  that  the 
rents  and  profits  of  the  lands  of  the  debtor  would  not 
pay  the  debt  in  five  years.  It  was  error  to  decree  a 
sale  of  the  land  before  this  Inquiry  had  "been  made. 
But  as  the  decree  appealed  from  In  this  case  was 
interlocutory,  it  will  be  amended  and  affirmed. 
Price  y.  Thrash.  30  Gratt.  515;  Southwest  Va.  M.  Co. 
y.  Chase.  06  Va.  66,  27  S.  £.  Rep.  826. 

Sale  of  Land  Improper  If  Rent  Will  Satisfy  In  Short 


Time.— Upon  a  bill  by  creditors  of  a  decedent  asralnst 
his  administrators  and  heirs  to  marshal  the  assets, 
the  court  may  decree  a  sale  of  the  lands  descended 
to  the  heirs;  but  it  is  not  bound,  and  ou^ht  not  to 
decree  such  sale,  if  the  rents  and  profits  of  the  lands 
will  satisfy  the  debts  in  a  reasonable  time,  especially 
if  the  heirs  be  infants.  Tennent  v.  Pattons,  6  Lelfirh 
106. 
e.  Personal  Decrees. 

Where  Vendor's  Lien.— In  a  suit  brought  to  enforce 
a  lien  reserved  on  land  for  the  purchase  price 
thereof,  there  may  be  a  personal  decree  for  the 
purchase  money  before  the  sale,  and  not  merely  for 
the  balance  remainlnfir  due  after  creditinfir  the  pro- 
ceeds from  the  sale  of  the  land.  Delllnfirer  v.  Foltz, 
08  Va.  720,  26  S.  E.  Rep.  008:  Fayette  Land  Co.  y.  L.  & 
N.  R.  Co.,  08  Va.  874,  24  S.  E.  Rep.  1016. 

When  Personal  Decree  and  Decree  for  5ale  Both 
Proper— In  a  suit  broufirht  to  enforce  a  vendor's  lien, 
it  is  plainly  within  the  jurisdiction  of  the  court  of 
equity,  to  enter  a  personal  decree  acrainst  the 
defendant,  and  also  a  further  decree  for  the  sale  of 
the  land,  if  the  personal  decree  be  not  satisfied. 
Payette  Land  Co.  v.  L.  &  N.  R.  Co.,  08  Va.  274,  24  S.  E. 
Rep.  1016. 

Pttrcbase  by  Tenant  in  Common.— At  a  sale  of  prop- 
erty held  by  tenants  in  common,  one  of  them 
becomes  the  purchaser,  but  fails  to  comply  with 
his  contract  In  a  suit  for  specific  execution  of  his 
contract  there  is  a  personal  decree  afiralnst  him,  and 
for  a  sale  of  the  whole  property,  but  it  was  held  on 
appeal  that  the  purchaser  at  the  sale  boucrht  only 
the  moiety  of  the  other  tenant  in  common,  and  the 
Hen  of  the  decree  only  extended  to  that  moiety 
thoufirh  the  whole  property  was  sold  under  the 
decree.    Johnson  v.  Bank,  S3  Gratt  478. 

Personal  Decree  for  Balance  Due— Bnforoement.— It 
is  proper  in  a  suit  to  enforce  a  vendor's  lleij  to  srive 
the  plaintiff  a  personal  decree  afiralnst  the  purchaser 
for  the  balance  due,  and  the  court  in  its  discretion 
may  authorize  the  enforcement  of  this  decree 
before  subjectiufir  the  land  to  the  lien.  Carskadon 
v.  Mlnke,  26  W.  Va.  720. 

5ame— Reservation  for  5ale  under  Deed  of  Trust.— The 
sale  of  a  house  and  lot  under  a  deed  of  trust  to 
secure  the  deferred  payments  was  enjoined  on  the 
(rround  that  the  sale  was  made  with  reference  to 
Confederate  States  currency.  The  bill  was  dis- 
missed and  a  personal  decree  entered.  It  was 
irregular  to  dismiss  the  bill.  The  decree  should 
reserve  liberty  for  application  to  the  court  for  sale 
under  the  deed  of  trust.  If  the  personal  decree  fall 
to  produce  the  money.  Kraker  v.  Shields,  20  Gratt. 
377. 
f.  Errors  and  Omissions. 

Sale  Must  Follow  Decree.— A  decree  for  the  sale  of 
lands  was  made  asrainst  adult  and  infant  defendants. 
The  marshal  to  make  sale  was  instructed  by  the 
adults  to  sell  in  adifferent  mannerfrom  the  decree, 
and  obeyed  these  instructions,  and  not  the  decree. 
The  sale  was  irregrular.  Tennent  v.  Pattons,  6  Lelfirh 
106. 

Confirmation  Cures  Unauthorized  Execution  off  Deed. 
—Where  a  decree,  which  directs  commissioners  to 
sell  land,  did  not  authorize  them  to  execute  a  deed 
to  the  purchaser,  yet  as  they  did  execute  the  deed 
and  a  final  decree  subsequently  entered,  ratified 
and  confirmed  it,  this  order  of  confirmation  firave 
full  effect  and  validity  to  such  deed,  and  related 
back  to  Its  date,  so  as  to  invest  the  purchaser  with 
the  legral  title  of  the  oricrlnal  owner.  Evans  v. 
Spurerln,  6  Gratt  107. 
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Brrors  Should  Be  Objected  to  In  Lower  Court— A 

decree  confirm  incr  a  sale  of  real  estate  will  not  be 
reversed  for  an  error  in  the  decree  orderlnar  the 
sale,  when  no  steps  have  been  taken  in  the  court 
below  before  the  confirmation  to  reverse  said  decree. 
This  rule  applies  in  some  cases  to  a  party  to  the 
suit,  who  is  a  purchaser  of  lands  sold  under  a  decree, 
as  well  as  to  a  stranger.  Dick  v.  Robinson,  19  W. 
Va.  189. 

Sale  Improper— Cloud  on  Title.— When  a  decree  di- 
rects property  in  which  absent  defendants  are 
interested  to  be  sold,  and  these  defendants  have 
not  been  summoned  by  due  process,  this  objection 
may  be  made  by  other  defendants,  who  May  also  be 
affected  by  this  decree,  because  the  property  would 
be  placed  under  a  cloud,  and  would  not  sell  to  the 
advantage  it  would  have  done  if  no  such  cloud 
rested  upon  it  McCJoy  v.  McCtoy.  9  W.  Va.  44S,  cit- 
ing Craig  V.  Sebrell.  9  Gratt  138. 

Samo— When  Payments  Thereunder  Due  before  They 
Were  under  the  Contract.— A  decree  is  erroneous  by 
which  the  last  payment  on  the  property  when  sold, 
miirht  become  due  before  the  last  instalment  of  the 
purchase  money  due  the  complainants;  it  is  error 
to  decree  the  sale  of  land  on  terms  in  any  case 
which  would  have  this  result.  Gates  v.  Cr&gg,  11  W. 
Va,300. 

5ame— Of  Land  In  Hands  of  Receiver  before  an  Ac- 
count.—In  a  creditors'  suit,  where  the  lands  of  the 
defendant  have  been  for  some  time  in  the  posses- 
sion of  receivers,  statements  of  their  transactions 
should  be  completed  before  a  decree  is  entered,  and 
it  is  error  to  decree  a  sale  of  the  land  fo):  the*  pay- 
ment of  debts  before  the  amount  received  in  their 
transactions  as  receivers  had  been  fully  ascertained 
and  credited  on  the  debts.  Strayer  v.  Lonff,  88  Va. 
715,  8  S.  £.  Rep.  872. 

Same— Rights  of  Jenant  In  Possession  Unascertained. 
—In  a  chancery  suit  for  the  sale  of  land,  it  is  an 
error  to  decree  a  sale  thereof  before  the  rights  of 
a  tenant  who  is  in  possession  has  been  ascertained 
and  before  any  provisions  have  been  made  for  his 
protection.  Moore  v.  Bruce,  85  Va.  189,  7  S.  E.  Rep. 
195. 

Exceptions  to  Decree  for  Sale.— If  a  decree  direct 
the  sale  of  real  estate  under  circumstances  which 
Injure  the  sale,  the  parties  injured  should  except 
to  the  report  of  the  commissioner,  and  apply  to  the 
court  to  set  aside  the  sale.  A  bill  of  review  after  a 
final  decree  is  not  the  proper  remedy.  Vanmeter  v. 
Vanmeters,  8  Gratt  US. 

4.  AGAINST  MARRIED  WOMEN.— See  mono- 
irraphic  note  on  "Husband  and  Wife." 

When  Personal  Decree  Erroneous.— A  personal  de- 
cree asrainst  a  married  woman  for  a  debt  contracted 
durinff  coverture  is  erroneous  and  void,  and  a 
clause  in  the  decree  that  it  is  to  be  levied  of  her 
separate  estate  and  croods  and  chattels,  not  limitinff 
it  to  the  property  before  the  court  in  the  suit  does 
not  cure  the  error.  This  was  before  ch.  8.  $  16,  Acts 
1893.    Turk  v.  Skiles,  88  W.  Va.  404,  18  S.  £.  Rep.  561. 

For  Specific  Performance.— When  a  married  woman 
contracts  in  writincr  for  the  sale  of  her  separate 
estate  in  land,  a  personal  decree  for  specific  per- 
formance may  be  enforced  aarainst  her  under  §  2889 
of  Va.  Code.  Gentry  v.  Gentry.  87  Va.  478,  18  S.  E. 
Rep.  966. 

6.  AGAINST  NONRESIDENTS. 

No  Appeal  by  Nonresident— Petition  Proper.— It  is 
well  established  that  if  a  judarment  or  decree  has 
been  obtained  agrainst  a  nonresident  by  publication, 
his  remedy  is  not  by  appeal  or  supersedeas  to  an 


appellate  oourt  but  he  must  file  his  petition  and 
make  defence  in  the  court  in  which  the  judgment  or 
decree  was  rendered.  Meadows  v.  Justice,  6  W.  Va. 
198. 

Statutory  Remedy  from  Decree  a^nst  Noaresl- 
dents.— It  is  well  settled  that  a  nonresident  de- 
fendant, against  whom  a  decree  has  been  rendered 
upon  publication,  is  confined  to  the  remedy  pre- 
scribed by  the  statute  and  that  he  cannot  in  the 
first  instance  appeal  from  such  decree.  Vance  t. 
Snyder,  6  W.  Va.  84:  Meadows  v.  Justice,  6  W.  Va. 
198:  Lenows  v.  Lenow,  8  Gratt  849;  Handy  v.  Scott 
26  W.  Va.  710. 

Reversal  off  Joint  Decree.— An  attachment  proceed- 
ing was  instituted  affainst  two  persons  as  jointly 
indebted, to  the  plaintiff.  One  of  them  appeared  and 
answered  the  bill,  and  the  other  was  retrularly  pro- 
ceeded against  as  an  absent  defendant  and  there 
was  a  joint  decree  affainst  both.  The  absent  de- 
fendant had  no  ricrht  to  appeal  on  account  of  any 
error  in  the  decree  ajralnst  him  as  he  did  not  ap- 
pear; but  the  decree,  which  was  joint  beinir  errone- 
ous, will  be  reversed  as  to  both  upon  the  appeal  of 
the  defendant  who  did  appear  and  file  his  answer, 
the  defence  beinsr  in  no  respects  a  personal  one. 
Lenows  v.  Lenow,  8  Gratt  849. 

Expiration  of  Time  to  Show  Cause.— The  time 
allowed  by  a  decree  ag^ainst  an  absent  defendant 
within  which  he  minrht  show  cause  against  it  hav- 
ing expired,  the  plaintiff  is  entitled  to  the  benefit 
of  the  decree  without  giving  the  security  origlnaUy 
required  by  it.    Ross  v.  Austin,  4  H.  &  M.  50S. 

Attachment  under  i  Rev.  Code.— It  was  held  in 
Horton  v.  Horton,  4  H.  &  M.  408,  that  where  a  decree 
was  pronounced  against  a  person  out  of  the  com- 
monwealth, under  1  Rev.  Oode,  p.  115,  directing  the 
method  of  proceeding  against  absent  defendants, 
that  an  attachment  cannot  be  awarded  against  him 
after  his  return,  until  twelve  months  have  elapsed 
from  the  time  of  service  of  a  copy  of  such  decree. 

The  statutory  provisions  in  1  Rev.  Oode,  pp.  475-6.  S 
4,  which  provide  that  a  decree  made  against  an  ab- 
sent defendant  shall  after  seven  years  stand  abso- 
lutely confirmed  against  him,  does  not  protect  a 
decree  procured  by  fraud,  after  the  death  of  tbe 
absent  defendant  without  suggesting  his  death  or 
reviving  it  against  his  representatives  or  heirs. 
The  statute  in  question  intends  to  quiet  the  posses- 
sion of  property  acquired  under  decrees  fairly  ob- 
tained against  the  absent  parties  to  bar  any  further 
litigation  in  the  matter  of  the  suit  so  decided,  after 
seven  years  from  the  date  of  the  decree.  It  does 
not  Intend  to  quiet  parties  In  the  enjoyment  of 
property  acquired  under  a  decree  obtained  by 
fraud.    Evans  v.  Spurgin«  1 1  Gratt  615. 

Conclusive  after  Seven  Years.— Decrees  against 
absent  defendants  have  the  same  effect  as  against 
absent  debtors.  And  so  far  as  the  decree  operates 
upon  a  subject  within  the  jurisdiction  of  the  court 
the  interests  of  such  absent  defendants  therein 
are  conclusively  bound  by  the  decree,  unless  he 
shall  appear  and  petition  for  a  reheating  in  seven 
years.    Rootes  v.  TompUns,  8  Gratt  96. 

Same— Exception  m3  to  Personal  Demands  —A  decree 
against  an  absent  debtor  so  far  as  it  reaches  beyond 
the  cause  or  thing  subject  to  the  jurisdiction  of  the 
court,  and  purports  to  operate  in  personam,  so  as  to 
create  a  personal  charge  alone,  is  not  of  such  bind- 
ing and  conclusive  character  as  to  preclude  all  en- 
quiry into  the  merits  thereof ,  notwithstanding  more 
than  seven  years  have  elapsed  since  it  was  pro- 
nounced.   But  it  may  be  shown  to  be  erroneous 
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either  npon  Its  face  or  by  evidence  aliunde.    Bootes 
T.  Tompkins,  8  Gratt  08. 

Afslnst  DmmI  Defendant  3et  Aside— Answer  of  Ab- 
sentee Received  on  Terms.— Wliere  a  motion  was 
made  to  set  aside  a  decree  of  tlie  prior  term  of  a 
court  as  to  one  of  the  defendants,  who  was  then 
dead,  and  to  file  the  answer  of  another  defendant 
airalnst  whom  there  was  a  decree,  as  beingr  ont  of 
the  conntry,  the  court  set  aside  the  decree  as  to  the 
defendant  who  was  dead  at  the  time  it  was  ren- 
dered; but  the  answer  of  the  absent  defendant  was 
not  received,  but  upon  security  for  costs,  unless 
the  plaintiff  will  consent  that  the  answer  may  be 
filed  without  such  security.  Hooe  v.  Barber,  4  H.  & 
M.4ao. 

Attachment— Personal  Decree  against  Nonresident 
on  riaklnff  Appearance.— Where  the  effects  of  a  non- 
resident have  been  attached,  and  an  order  of  pub- 
lication has  been  issued  as  to  him,  if  he  appears, 
there  may  be  a  personal  decree  asralnst  him,  with- 
out disposinsr  of  the  attachment,  or  there  may  be 
both  a  personal  decree  affainst  him.  and  a  decree 
Bubjectinff  the  attached  property.  Ck>leman  v. 
Waters,  13  W.  Va.  278;  Chapman  v.  P..  etc.,  R.  CJo.. 
18  W.  Va.  184;  Wetherlll  v.  McCloskey,  28  W.  Va. 
195:  O'Brien  v.  Stephens.  11  Gratt  010. 

Same  — No  Personal  Decree  unless  Defendant 
Appears.— Where  an  attachment  proceediufir  was  in- 
stituted airalnst  the  property  of  an  absent  defend- 
ant and  he  does  not  appear  in  the  case,  there  cannot 
be  a  personal  decree  against  him,  but  the  attached 
property  alone  can  be  subjected  to  the  debt 
O'Brien  v.  Stephens,  11  Gratt  610;  Wetherlll  v.  Mc- 
Closkey, 28  W.  Va.  195;  Mahany  v.  Kephart,  16  W. 
Va.  000;  Barrett  v.  McAllister,  88  W.  Va.  788, 11  S. 
E.  Rep.  820.  But  In  Williamson  v.  Gayle,  7  Gratt 
ise,  and  Schofleld  v.  Cox,  8  Gratt  588,  it  was  held  that 
a  personal  decree  could  be  had  affalnstan  absent 
debtor  in  an  attachment  proceeding  where  he  made 
no  appearance. 

0u  FOR  INTEREST.— See  monoffraphic  note  on 
'Interest"  appended  to  Fred  v.  Dixon,  87  Gratt  541. 
Dccreefor  Money— Oeneral  Rule.- In  all  cases  where 
a  decree  is  rendered  for  the  payment'  of  money  it 
shall  be  for  the  affffregate  of  principal  and  interest 
due  at  the  date  of  the  decree,  with  interest  from 
then,  except  when  otherwise  provided.  Baer,  etc., 
Co.  V.  Cutting,  etc,  Co..  42  W.  Va.  850,  86  S.  E.  Rep. 
191. 

A  decree  for  money  should  state  the  amount 
which  the  defendant  is  required  to  pay.  and  the 
date  from  which  interest  is  to  be  computed,  and  it 
is  not  sufficient  to  direct  that  the  plaintiff  recover 
*'the  amounts  of  their  respective  notes  and  Judg- 
ments, with  Interest  thereon,  as  separately  and 
specifically  set  out  in  the  bill."  Spoor  v.  Tilson.  97 
Va.  279,  88  S.  E.  Rep.  600. 

Bond  at  Three  Per  Cent.— Decree  for  Payment  Should 
Bear  the  Smm»  Interest.— A  decree  for  the  payment  of 
a  bond  which  bears  three  per  cent  interest  from 
date,  should  be  for  the  affffreffate  sum  due,  and 
then  the  decree  should  provide  for  the  payment  of 
Interest  thereon  at  the  rate  of  three  per  centJ»until 
paid,  and  if  it  provides  for  interest  at  six  per  cent 
on  the  required  sum.  it  is  erroneous.  Pickens  v. 
McCoy,  24  W.  Va.  844. 

On  Annuities.— In  a  suit  in  equity  for  the  arrears 
of  an  annuity,  the  decree  should  be  for  the  sums 
due,  with  interest  from  the  days  when  payable  re- 
spectively.   Marshall  v.  Thompson,  2  Munf .  412. 

On  Hires  of  Slave.— Wliere  a  purchaser  of  a  slave 
boQfirht  with  notice  of  a  better  title,  in  a  decree 


entered  affainst  him  to  deliver  up  the  slave  with 
profits,  interest  should  be  charged  affalnst  him  on 
the  amount  of  hires  actually  received  by  him  from 
other  persons  from  the  dates  of  their  receipts. 
Balrd  v.  Bland.  5  Munf.  40& 

Vll.  ERRORS  AND  OHISSIONS. 
Decree  Sufficient  If  Substantially  In  Favor  of  Plaintiff. 

—It  Is  no  objection  to  a  decree  that  it  is  nominally 
in  favor  of  one  defendant  and  afirainst  another,  if  it 
be  eubetantially  in  favor  of  the  plaintiff.  West  v. 
Belches,  5  Munf.  187. 

Payment  Decreed  before  Due.— it  is  error  to  decree 
the  payment  of  purchase  money  before  the  time 
fixed  for  its  payment  in  the  contract  Dunfee  v. 
Childs,  45  W.  Va.  155,  80  S.  £.  Rep.  108. 

Two  Defendants— Failure  to  State  against  Whom 
Recovery  Is  Had.— Where  a  suit  is  brousrht  affainst 
two  parties,  a  decree  entered  therein  is  erroneous 
if  it  does  not  state  affainst  whom  the  recovery  of 
the  complainant  is  had.  Snyder  v.  Brown,  8  W.  Va. 
148. 

Omission— Of  Costs.— it  Is  not  error  for  decrees 
which  are  not  final,  thouffh  they  do  adjudicate  the 
principles  of  the  cause,  to  omit  to  decree  costs,  but 
reserve  that  question  for  further  adjudication. 
Cooper  V.  Dausrherty.  85  Va.  848.  7  S.  E.  Rep.  887. 

Same— Of  Refunding  Bond.— in  Handly  v.  Snod- 
flrrass,  9  Lelffh  284,  a  different  rule  was  established 
from  the  former  pne.  which  was  that  a  decree  in 
f avor  of  a  leflratee  affainst  an  executor,  omitting  to 
require  a  refundin^r  bond,  would  be  considered 
erroneous  and  reversed.  This  was  held  to  be  an 
abuse  of  Justice  to  reverse  a  decree  for  a  mere 
omission  or  oversight  and  not  for  error  in  the 
actual  Judgment  of  the  court 

5ame— Of  Depositions.  —  The  record  of  a  cause 
shows  that  depositions  were  taken  by  both  parties, 
who  were  present  at  the  taking  of  the  depositions, 
and  cross-examined  the  witnesses.  The  entry  of 
the  clerk  shows  that  they  were  filed  in  the  cause 
before  the  hearing-,  and  the  decree  beinff  evidently 
founded  upon  the  evidence,  it  is  fair  to  presume 
that  the  omission  to  refer  to  them  in  the  decree 
was  a  clerical  mistake  in  drawluff  the  decree 
and  that  the  cause  was  heard  upon  the  depositions. 
Day  V.  Hale,  22  Gratt  146.  See,  in  accord,  Turnbull 
V.  Clifton  Coal  Co.,  19  W.  Va.  200,  distlnfimlshinff 
Shumate  v.  Dunbar,  6  Munf.  481,  and  Nelson  v. 
Corn  well,  11  Gratt  741.  See  also.  Renick  v.  Ludinsr- 
ton,  20  W.  Va.  538,  in  approval,  distinguishinff 
Camden  v.  Haymond,  0  W.  Va.  600. 

Omission  to  Direct  Deed.— The  more  usual  practice 
in  cases  where  a  sale  is  ordered  by  an  interlocutory 
decree  is  to  withhold  by  express  provision  a  convey- 
ance of  the  title  until  after  the  coming  in  of  the 
report  It  is  not  error  in  such  a  decree  to  omit  to 
direct  a  deed  to  be  made.  Goddln  v.  Vaughn.  14 
Gratt  102. 

No  Day  to  Redeem  Oiven.— Where  a  decree.  In  a 
suit  to  enforce  a  lien  of  the  vendor  for  unpaid  pur- 
chase money,  gives  no  day  to  the  appellant  to  re- 
deem the  property  by  paying  up  the  amount  charged 
upon  it  this  constitutes  an  error.  And  it  also  should 
direct  a  sale  for  a  reasonable  credit  instead  of  for 
cash.    Kyles  v.  Tait  6  Gratt  44. 

VIU.   AnBNDMENT.   CORRECTION   AND   ENTRY  IN 

VACATION. 

1.  WHAT    PROCEEDINGS     PROPER    IN    GEN- 
ERAL. 
Motion  and  Appeal— Against  Person  Not  a  Party.— 

When  a  decree  has  been  entered  against  a  person, 
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who  is  not  a  party  to  the  suit,  It  may  be  corrected 
by  motion  in  the  lower  court,  and  can  be  corrected 
in  the  appellate  court.  Bofffiress  t.  Robinson,  6  W. 
Va.  402. 

notion  or  BUI  ol  Review.— A  decree  which  is  final 
in  all  respects,  except  that  "liberty  is  reserved  to 
the  parties,  or  either  of  them,  to  resort  to  the  court 
for  its  further  interposition,  if  it  should  be  found 
necessary,"  may  be  amended  on  motion  in  a  sum- 
mary way  or  by  bill  of  review.  Sheppard  v.  Starke, 
S  Munf.  29. 

Counsel  May  Correct  Decrees.— Where  there  were 
'  palpable  errors  in  a  decree,  and  the  counsel  for  the 
beneficiaries  under  it  directed  the  clerk  by  endorse- 
ment on  any  execution  that  mifirht  be  issued  on  it. 
to  correct  these  errors,  these  mistakes  were  obvious 
and  every  correction  was  a  matter  of  course.  The 
counsel  for  the  parties  in  whose  favor  the  decree 
was  made  had  full  authority  to  bind  their  clients 
by  makincr  the  corrections.  Hill  v.  Bowyer,  18 
Gratt.  364. 

Motion  under  Statute.— Where  a  decree  is  entered 
in  a  cause,  the  pleadinsrs  and  proofs  in  which  did 
not  authorize  such,  it  is  a  mere  error  of  the  court 
where  it  has  jurisdiction  of  the  parties  and  of  the 
subject-matter,  and  it  does  not  exceed  its  jurisdic- 
tion in  rendering  a  personal  decree,  it  only  commits 
an  error  for  which  relief  could  have  been  had  under 
S  8451.  of  the  Va.  Code.  Preston  v.  Kindrlck,  94  Va. 
760,  27  S.  E.  Rep.  588.  See  Code  of  W.  Va.,  ch.  184,  S  6, 
for  correction  In  lower  court,  and  S  6,  same  chapter, 
for  correction  In  appellate  court.  Erroneous 
amounts  may  be  corrected  in  this  way.  Pumphry 
V.  Brown,  6  W.  Va.  107. 

Statutory  Release  of  Error.— A  decree  will  not  be 
reversed  because  of  error  in  it,  if  the  amount  of  the 
error  has  been  released  accordinsr  to  Code  Va.,  S 
S4!)l.    Dickinson  v.  Clement  87  Va.  41,  12  S.  E.  Rep. 

105. 

No  Correction  by  Original  Suit.— The  superior  court 
of  chancery  cannot  correct  errors  in  a  decree  of  an 
Inferior  court  by  an  orlfirinal  suit,  althouffh  in  that 
way  it  may  Impeach  such  a  decree  for  fraud,  and 
under  peculiar  circumstances  would  lend  its  aid  to 
carry  a  decree  of  an  Inferior  court  Into  effect. 
Banks  v.  Anderson,  2  H.  &  M.  20. 

2.  OF  INTERLOCUTORY  DECREES. 

Directing  3ale  Instead  of  Payment  Out  of  Rents.— An 
interlocutory  decree  directed  a  sale  of  land  to  satisfy 
a  debt.  In  a  case  where  it  migrht  have  been  proper 
to  decree  satinfaction  out  of  the  rents  and  profits. 
This  was  not  in  controversy  in  the  court  below  nor 
was  Itbroufirht  to  the  notice  of  the  court  althousrh  the 
party  had  ample  opportunity  to  apply  for  an  altera- 
tion of  the  decree.  On  appeal  the  decree  will  not  be 
reversed  for  such  cause,  but  affirmed  with  direc- 
tions that  the  cause  be  remanded,  the  decree  cor- 
rected and  that  the  debt  be  satisfied  out  of  the  rents 
and  profits,  if  it  can  be  done  so  within  a  reasonable 
time.    Manns  v.  Flinn,  10  Lelfirh  93. 

Petition  to  Rehear.— The  proper  method  for  brintr- 
\ne  an  interlocutory  decree  before  the  court  of  ap- 
peals for  correction  is  by  a  petition  to  rehear. 
Smith  V.  McLain,  11  W.  Va.  654. 

No  Appeal  from  Unless  Lower  Court  Refuses  to  Cor- 
rect.— A  cause  was  heard  upon  the  report  of  a  com- 
missioner which  had  not  been  returned  for  the 
lefiral  period.  The  decree  was  Interlocutory  and  the 
error  should  have  been  corrected  by  applyinsfto  the 
court  below.  It  is  not  a  firround  for  an  appeal  unless, 
on  an  application  to  the  lower  court,  it  refuses  to 
correct  It.    Armstrong  v.  Pitts,  18  Gratt  285. 


Improper  Entry  of  Decree  of  SaiOb— A  suit  was 
instituted  havinsr  for  its  object  the  enforcement  of 
the  lien  of  a  certain  judtrment  afirainst  the  defend- 
ant, askincr  that  his  land  be  sold  to  satisfy  the  same. 
A  decree  of  sale  was  entered  as  by  confession,  and 
on  the  same  day  an  answer  was  filed  in  the  caose. 
Whatever  may  have  been  the  propriety  In  the 
decree  when  entered,  when  on  the  same  day  it 
appeared  to  have  been  improperly  entered,  it 
should  have  been  amended  or  suspended,  and  steps 
taken  to  settle  the  rifirhts  of  the  parties.  In  order  to 
sell  the  land  at  its  best  price  and  to  prevent  a  sacri- 
fice.   Og-den  V.  Brown,  88  Va.  670,  8  S.  E.  Rep.  838l 

8.  DURING  TERM. 

Court  Has  Complete  Control.- Durlnff  the  term  of 
the  court  at  which  a  decree  is  entered,  it  is  com- 
pletely under  the  control  of  the  court,  and  may  on 
motion,  or  at  the  suffffestiou  of  the  court  withoot 
motion,  be  modified  or  annulled.  A  decree  procured 
by  fraud  may  be  so  set  aside  durinff  the  term  at 
which  it  was  made,  but  not  afterwards.  Manlon  t. 
Fahy,  11  W.  Va.  482. 

Until  the  court  adjourns  for  the  term,  no  one. 
unless  expressly  authorized  to  do  so,  can  act  under 
a  decree  entered  at  that  term,  except  at  his  periL 
Durluff  the  term  all  the  proceedings  are  in  the 
breast  of  the  court  and  under  Its  control,  and  liable 
to  be  stricken  out,  altered  or  amended  durlnir  tlie 
term,  without  notice  to  the  parties,  who  are  concla- 
sively  presumed  to  know  that  a  decree  entered  at 
an  early  day  of  the  term  of  the  court  has  been  mod- 
ified by  the  decree,  entered  at  a  later  day.  Clenden- 
niuff  V.  Conrad,  91  Va.  410.  21  S.  E.  Rep.  818. 

A  judiirment  creditor  filed  his  bill  acrainst  a  hus- 
band and  wife,  seekincr  to  set  aside,  as  fraudulent 
and  void,  a  conveyance  of  lands  from  the  husband 
to  the  wife.  The  cause  was  heard  upon  the  bill 
taken  for  confessed,  and  a  decree  was  entered  an- 
nulling- the  conveyance  and  directing  a  sale  of  the 
land.  Duriuff  the  same  term  the  decree  was  set 
aside  on  motion  of  the  defendant  and  they  were 
allowed  to  answer  the  bill.  A  decree,  durinsr  the 
term  of  the^court  at  which  it  was  entered,  is  com- 
pletely under  its  control,  and  may  be  modified  or 
annulled  on  motion,  or  at  its  own  suffffestion  with- 
out motion,  and  it  was  not  error  in  this  case  to 
allow  the  defendants  to  answer  the  bill  after  setting 
aside  the  decree.  Kelty  v.  Hlffh,  29  W.  Va.  881. 1  S. 
E.  Rep.  561. 

On  Overrullnir  a  Demurrer— Motion  under  West  VIr* 
fflnla  Statute.— When  a  decree  is  entered  under  S  30 
of  ch.  125  of  the  Code  of  W.  Va.,  upon  the  overruling 
of  a  demurrer  to  a  bill,  such  a  decree  cannot  be 
corrected  by  the  same  court  on  motion  under  {  5  of 
ch.  134  of  the  Code  of  W.  Va.,  as  that  applies  only 
when  bills  are  taken  for  confessed.  When  a  de- 
murrer has  been  filed  and  overruled,  no  decree  can 
be  taken  afirainst  him,  as  on  a  bill  taken  for  con- 
fessed.   Gates  V.  Cra^ir,  11  W.  Va.  SOO. 

4.  AFTER  TERM. 

Petition  for  Rehearing.— After  the  close  of  the 
term  of  the  court,  in  which  a  decree  is  rendered 
settling  any  of  the  principles  of  a  cause,  tbouffh 
such  decree  be  Interlocutory  the  court  cannot  set 
aside  or  dlsreg-ard  such  decree,  unless  it  is  done 
upon  a  petition  for  a  reheariuff.  Davis  v.  Demminflr. 
12  W.  Va.  246. 

Bill  of  Review— impeachment— Appeal.— A  decree 
once  passed,  and  the  term  ended,  can  only  be  dis- 
turbed by  petition,  bill  of  review,  bill  to  Impeach,  or 
by  appeal.    Nelson  v.  Kownslar,  79  Va.  468. 

Not  by  Motion  under  West  Virginia  Statute.— WHere 
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a  decree  has  been  rendered  In  a  canse  upon  a  de- 
morrer  to  the  bill,  an  answer,  a  snpplemental  and 
amended  answer,  and  replication  thereto,  upon 
depositions  taken,  and  the  report  of  a  commissioner, 
which  has  been  excepted  to,  the  exception  acted 
upon,  and  the  principles  of  the  cause  have  been 
adjudicated,  such  decree  cannot  be  reversed  upon 
motion  under  chapter  184  of  the  Code  of  W.  Va. 
Bader  t.  Adamson.  87  W.  Va.  68S,  16  S.  £.  Rep.  806. 

5l  immaterial  errors. 

In  Mere  Details.— Errors  in  mere  details  of  a  decree 
for  an  account  are  not  a  proper  subject  for  appeal 
and  correction  in  an  appellate  court.  They  may  be 
corrected  by  exceptions  to  the  commissioner's 
report.    Humphrey  v.  FoHter.  18  Oratt  668. 

Costs.— If  the  decree  of  an  inferior  court  appealed 
from  is  correct  in  all  respects  except  ^h  to  the  costs, 
that  is  a  question  which  will  not  be  looked  into  by 
the  appellate  court  and  the  decree  reversed,  but  it 
will  be  corrected  and  affirmed.  Jones  ▼.  Cunninsr- 
ham,  7  W.  Va.  707. 

No  RepHcatlon.— A  decree  will  not  be  reversed  for 
want  of  a  replication  where  the  defendant  has  taken 
depositions  as  if  there  had  been  a  replication. 
Bierne  v.  Ray,  87  W.  Va.  671,  16  S.  E.  Rep.  804  ;  Moore 
T.  Wheeler,  10  W.  Va.  8& 

&  JUDICIAL.  ERRORS. 

In  Amount— Result  of  Calculation  by  a  Party— Origl- 
■al  Bin.— When  the  error  complained  of  is  the  inser- 
tion of  a  particular  amount  in  a  consent  decree  as 
the  result  of  a  calculation  by  one  of  the  parties  upon 
a  basis,  which  other  parties  rearard  as  not  in  accord 
with  the  understandinsr  of  the  parties,  such  error  is 
not  a  clerical  error,  but  a  mistake  of  parties,  and, 
if  it  be  an  error,  it  can  be  corrected  only  by  original 
bUl.    Morris  v.  Peyton,  29  W.  Va.  »1,  11 S.  E.  Rep.  964. 

Deed  Void  Only  as  to  Creditors  Declared  Void  In  Toto. 

—If  the  decree,  in  a  suit  brought  to  set  aside  a  deed 
as  tending  to  hinder,  delay  and  defraud  creditors, 
sets  aside  the  conveyance  as  void  in  toto,  when  it  is 
void  only  as  to  creditors,  whose  debts  were  con- 
tracted before  the  time  of  making  the  conveyance,  it 
constitutes  an  error,  which  is  not  sufficient  to  reverse 
the  decree,  but  which  may  be  corrected,  and  affirmed 
as  corrected.    Ldnsey  v.  McGannon,  9  W.  Va.  164. 

7.  CLERICAL.  ERRORS. 

AoHNnit  Too  Large— Release  of  Excess  under  Statute 
—By  Motion.— When  by  a  clerical  error  a  party  to  a 
cause  has  obtained  a  verdict  larger  than  he  is  enti- 
tled to,  he  may  release  the  excess  in  the  same  court 
or  at  any  future  term  by  a  writing  filed  in  the  cause, 
the  release  being  for  the  benefit  of  the  adverse 
party.  This  is  expressly  provided  by  Code  of  W.  Va. 
ch.  134,  I  6.  Shipman  v.  Bailey,  20  W.  Va.  140.  See 
Va.  statute  to  same  effect,  {  8461,  Code  of  1887,  as 
amended  by  Acts  1898-^.  p.  876. 

Under  f  "5,  ch.  177  of  Code  of  Va.  1873.  the  court 
in  which  a  decree  was  entered  may  on  motion,  after 
notice  to  opposite  party  or  his  agent,  correct  any 
clerical  error  by  amendment  when  there  is  some- 
thing In  the  record  by  which  to  amend.  See  S  8461  of 
Code  of  1887.  as  amended  by  Acts  1893-4,  p.  876.  See 
{  6.  ch.  184,  Code  of  W.  Va.  1809,  to  same  effect 

By  {  6,  ch.  184  of  Code  of  W.  Va.,  clerical  mis- 
takes in  decrees  may  be  corrected  on  motion  at  a 
subsequent  term.    Manion  v.  Fahy,  11  W.  Va.  482. 

An  erroneous  entry  of  a  decree  may  be  rectified 
upon  motion  at  a  succeeding  term;  and  any  mistake 
committed  by  the  officers  of  the  court  or  gentlemen 
of  the  bar  may  be  likewise  corrected.  Marr  v.  Miller, 
lH.ft  M.  204. 


Includes  Brrors  of  County  Clerk— Excludes  Conclu- 
sion of  Court— Sec.  8461  of  the  Code  of  Virginia  pro- 
viding for  the  correction  of  errors  in  a  decree  on 
motion,  was  held  in  Shipman  v.  Fletcher,  91  Va.  478, 
22  S.  £.  Rep.  468,  to  cover  errors  of  the  clerk,  and  not 
errors  in  the  reasoning  and  conclusion  of  the  court, 
maklnff  the  jndire  an  appellate  tribunal  over  him- 
self. The  purpose  of  the  statute  was  to  provide  a 
prompt  and  Inexpensive  remedy  for  the  correction 
of  errors  by  the  court  that  made  them. 

Mistake  la  Name.— In  a  decree,  on  account  of  a 
clerical  error,  the  name  "I.  K.  Menefee"  is  inserted 
in  the  place  of  '1.  K.  Menefee  &  Co."  This  is  no 
ground  for  reversal,  and  will  be  corrected  in  the 
appellate  court    Henley  v.  Menefee.  10  W.  Va.  771. 

Misredtal  of  Sum.— A  mistake  or  mlsrecital  of  a 
sum  in  a  decree  will  be  corrected  on  motion  after 
notice,  under  {  6,  ch.  184,  Code  1891.  Shumate  v. 
Crockett  48  W.  Va.  401,  27  S.  E.  Rep.  24a 

8.  MISTAKE  OR  SURPRISE. 

By  Petition  or  Original  BUI.— A  petition  was  filed 
to  open  an  original  decree  which  had  been  rendered 
without  an  appearance  by  the  petitioner,  on  the 
grounds  of  alleged  accident  and  surprise.  Such  a 
proceeding  may  be  either  by  petition,  or  by  origi- 
nal bill.  In  either  form  it  is  an  original  proceeding 
and  may  be  commenced  without  the  previous  leave 
of  the  court    Hill  v.  Bowyer,  18  Oratt.  864. 

Original  bill  is  the  proper  remedy  in  a  decree 
which  has  been  obtained  by  surprise  or  mistake. 
Anderson  v.  Woodfofd.  8  Leigh  816. 

9.  ENTRY  IN  VACATION. 

By  Consent  of  Parties— West  Virginia  Rule.- A  de- 
cree adjudicating  adverse  claims  or  rights,  entered 
by  the  Judge  of  a  circuit  court  in  vacation,  by  con- 
sent of  par  ties  previously  given  in  court  and  entered 
on  record,  is  erroneous.  Oilmer  v.  Baker,  24  W.  Va. 
72 :  Monroe  v.  Bartlett  6  W.  Va.  441  ;  Johnson  v. 
Young,  11  W.  Va.  678 :  Rollins  v.  Fisher,  17  W.  Va. 
678. 

Same— Virginia  Rule.— A  decree  which  confirms  a 
report  of  liens  disposes  of  the  cause  on  the  merits, 
and  cannot  be  entered  in  vacation  except  by  con- 
sent of  the  parties  as  provided  in  %  2487  of  the  Va. 
Code  of  1887.  Harris  v.  Jones,  96  Va.  668, 82  S.  E.  Rep. 
456. 

By  Judge  without  Consent  Decree.— Where  no  order 
that  by  consent  of  parties  a  cause  may  be  decided 
in  vacation  was  entered,  the  decree  of  a  Judge  in 
vacation  is  unauthorized  and  void.  Johnson  v. 
Young,  11  W.  Va.  678. 

By  Authority  of  Statute.— A  court  has  no  power  to 
enter  a  decree  in  vacation,  unless  authorized  to  do 
so  by  statute.  Kinports  v.  Rawson,  29  W.  Va.  487,  2 
S.  E.  Rep.  86. 

It  was  held  in  Tyson  v.  Glaize,  28  Oratt  799,  that 
the  circuit  court  has  no  authority  to  make  a  decree 
in  a  cause  in  vacation,  except  in  those  cases  which 
are  authorized  by  statute,  and  that  the  consent  of 
parties  cannot  give  Jurisdiction.  This  case  was 
followed  by  Chase  v.  Miller.  88  Va.  796.  14  S.  E.  Rep. 
645.  This  rule  has  been  abrogated  by  statutory  pro- 
visions. See  i  8427,  Va.  Code  1887,  as  amended  by 
Acts  1895-96,  p.  177,  and  Acts  1897-98,  p.  764. 

IX.  CONSTRUCTION  AND  OPERATION. 

1.  CONSTRUCTION. 

In  Executing  C<Hisent  Decree.— The  court  in  its  de- 
crees carrying  into  execution  a  consent  decree 
must  necessarily  construe  such  consent  decree. 
But  it  should  not  put  a  construction  upon  any  clause 
therein  until  it  is  called  upon  to  enter  such  adecree^ 
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as  renders  it  necessary  to  construe  such  a  clause. 
Morris  v.  Peyton,  29  W.  Va.  201, 11  S.  E.  Rep.  964. 

Obedience  Refused  to  Uncertain  Decree— No  Attacb- 
nent  Awarded.— An  attachment  ouffht  not  to  be 
awarded  affainst  a  party  for  refusing  obedience  to 
a  decree,  which  as  yet  remains  areneral  and  uncer- 
tain, and  the  extent  of  which,  as  it  relates  to  him. 
he  cannot  ascertain  without  applyluGr  to  the  court 
for  a  further  decree.  Birchett  y.  Bollinfir,  5  Munf. 
442. 

For  Specific  Performance  of  Contract  of  Sale— Title.— 
A  decree  in  chancery,  which  declares  the  court's 
opinion  that  an  agreement  for  the  sale  of  a  tract  of 
land  should  be  specifically  performed  by  both  the 
parties,  and  which  directs  the  vendee  to  execute  a 
mortgage  of  the  same  land  to  secure  the  purchase 
money,  is  to  be  understood,  as  requiring  the  vendor, 
in  the  first  place,  to  make  a  title  to  him.  Mayo  v. 
Purcell,  8  Munf.  248. 

Obtained  by  Confederacy  and  Collasioa— Held  inoper- 
ative.—Where  a  suit  was  prosecuted,  and  the 
decree  obtained  under  the  circumstances  of  sug- 
gestion of  falsehood  and  suppression  of  truth, 
of  imposition  practiced  on  the  court  in  which  it 
was  rendered,  and  of  confederacy  and  collusion, 
the  decree  may,  and  must,  if  necessary,  for 
the  protection  of  those  interested,  be  held  to  be 
wholly  inoperative  as  to  them.  Young  v.  McClung, 
9  Oratt  336. 

Not  by  Implication.— Decrees  are  not  to  be  con- 
strued as  adjudging  by  mere  implication,  and  a 
decree  will  not  be  construed  to  so  adjudge  that  a 
trust  deed  was  fraudulent,  or  had  been  satisfied, 
when  no  decree  expressly  adjudges  this,  and  if  it 
did  so.  it  would  be  in  direct  opposition  to  express 
evidence  to  the  contrary.  Fisher  v.  Dickenson.  84 
Va.  318,  4  S.  £.  Rep.  787. 

No  Direction  off  Warranty— Special  Warranty.— 
Where  a  decree  for  a  deed  does  not  direct  spe- 
cially whether  a  general  or  special  warranty  deed 
should  be  made,  the  defendants  can  only  be  re- 
quired to  make  a  deed  with  special  warranty. 
Boggess  V.  Robinson.  5  W.  Va.  402. 

Literal  Interpretation— Opposed  to  Principles.— Wli en 
the  principlet  of  a  decree  seem  to  be  opposed  to  its 
letter,  the  literal  interpretation  ought  not  to  be  re- 
lied on  as  a  binding  precedent  Lewis  v.  Thornton, 
6MuDf.  87. 

Redtals— That  Canae  Was  Regularly  Matured.- It  is 
the  better  practice  for  a  decree  to  show  on  its  face, 
that  the  cause  was  regularly  matured  for  hearing, 
but  it  is  not  error  to  enter  a  decree  in  a  cause  which 
does  not  show  this,  If  the  cause  was  in  fact  matured 
for  hearing.    Riggs  v.  Lockwood,  12  W.  Va.  133. 

No  Recital  of  Overruling  Demurrer.— A  decree  which 
fails  to  mention  the  overruling  of  a  demurrer  to  a 
cross  bill,  is  not  erroneous,  if  it  in  effect  disposes  of 
the  demurrer,  though  it  does  not  do  so  in  express 
words.    Smith  v.  Profitt,  82  Va.  832, 1  S.  E.  Rep.  67. 

Depositions  Not  Recited  Cannot  Be  Read.— Where 
the  decree  of  the  lower  court  expressly  says  that 
the  cause  was  heard  "upon  the  decrees  heretofore 
rendered  and  bill  and  exhibits  therewith  filed,  and 
the  answer  of  the  defendant,  and  the  general  repli- 
cation thereto,"  and  there  was  also  appended  to  the 
record  several  depositions,  designed  to  sustain  the 
allegations  of  the  answer,  but  the  decree  shows  it 
was  not  heard  on  these  depositions,  they  cannot  be 
read  or  considered  in  an  appellate  court  Camden 
V.  Haymond,  9  W.  Va.  680. 

If  it  be  stated  in  the  transcript  of  a  decree  in 
obancery  that  "the  cause  cajne  on  to  be  heard  on 


the  bill,  answer  and  exhibits."  such  hearing  mnst 
be  understood  to  have  been  in  exclusion  of  the 
depositions  contained  in  the  record;  no  proof 
appearing  of  notice  of  the  time  and  place  of  taking 
those  depositions.  Shumate  v.  Dunbar.  6  Mnnf .  4KI 
2.  OPERATION. 

a.  As  ▲  Lien. 

(I)  When  it  Beglna. 

Entered  during  Term  Relates  to  Pint  Day.— The  lien 
of  a  decree,  entered  during  a  term  of  a  court 
beconHfes  binding  on  the  real  estate  of  the  debtor 
from  the  first  day  of  the  term.  Hockman  v.  Hock- 
man.  98  Va.  456.  25  S.  E.  Rep.  584.  See  f  8667  of  Va. 
Code:  ch.  189.  {  5  of  W.  Va.  Code. 

Cause  Must  Be  Ready  for  Trial  on  First  Day.— Though 
a  decree  relate  to  the  first  day  of  a  term,  yet  if  the 
case  was  not  ready  for  hearing  or  trial,  and  there- 
fore no  judgment  or  decree  could  have  been  given 
on  such  first  day,  it  does  not  relate  to  the  first  day, 
but  has  the  date  of  its  actual  entry  of  record.  Dnnn 
V.  Renick,  40  W.  Va.  849.  22  &  E.  Rep.  68. 

(a)  What  It  Binds. 

For  Payment  of  Money— Real  Batate.— In  a  suit  to 
subject  land  to  the  payment  of  debts,  the  commis- 
sioner of  sale  was  directed,  after  his  report  of  sale 
had  been  confirmed,  to  pay  out  of  the  funds  In  his 
hands  the  debts  of  the  creditors  named  in  the  decree. 
He  failed  to  do  this,  became  insolvent  and  then 
transferred  his  land  to  secure  one  of  his  creditors. 
The  first  and  second  sections  of  ch.  18  of  the  Virginia 
Code  1873.  provided  that  a  decree  requiring  the  pay- 
ment of  money  shall  have  the  effect  of  a  judgment 
for  so  much  money.  The  sixth  section  makes  such 
judgment  a  lien  on  the  real  estate  of  the  person  who 
is  directed  to  make  the  payment  of  said  money. 
Under  the  operation  of  these  provisions  the  above 
decree  constitutes  a  valid  lien  upon  the  lands  of  the 
commissioner  of  sale.    Lee  v.  Swepson,  76  Va.  173. 

In  Foreign  Attachment  Lien  on  Land.- Where  a 
personal  decree  is  entered  against  a  defendant  in  a 
suit  in  the  nature  of  a  foreign  attachment,  this 
decree  is  a  lien  on  the  debtor's  land,  and  the  creditor 
may  come  into  equity  to  subject  the  land,  although 
the  decree  has  not  been  revived  against  the  admin* 
istrator  of  the  debtor  and  no  execution  has  ever 
been  Issued  upon  it.  Burbridge  v.  Higgins.  6  Gratt 
119. 

Against  Court  Receiver— Lien  on  Land.— Under  If  1 
and  8  of  ch.  189  of  the  Code  of  West  Virginia,  a 
decree  against  a  receiver  of  the  court  in  favor  of  a 
party  to  the  cause,  has  the  effect  of  a  judgment  and 
is  a  lieu  on  his  lands,  and  the  party  entitled  to  the 
benefit  of  the  decree  is  a  judgment  creditor.  Blck- 
ard  V.  Schley,  27  W.  Va.  617. 

Attorney  at  l^w  Has  Lien  on  JadgOMnt  or  Decrse 
Obtained.- An  attorney  at  law  has  a  lien  on  a  judg- 
ment or  decree  obtained  by  him  for  his  client  for 
services  and  disbursements  in  the  case,  or  in  a  case 
so  connected  with  it  as  to  form  the  basis  on  which 
such  judgment  is  rendered,  or  essential  to  realizing 
such  judgment  or  decree,  but  not  for  services  in 
other  cases.  Fowler  v.  Lewis,  86  W.  Va.  112, 14  & 
E.  Rep.  447. 

b.  Of  Entry. 

On  Sunday  Void.— A  decree  rendered  In  vacation, 
and  entered  by  the  clerk  in  the  chancery  order 
book  on  Sunday  is  void  because  it  is  improperly 
entered.    Lee  v.  Willis  (Va.).  87  S.  E.  Rep.  88& 

Vacation  Decree— Effective  from  Bntry  in  Order  Book. 
—A  vacation  decree  only  becomes  effective  from  the 
time  it  is  entered  in  the  chancery  order  book  of  the 
clerk*s  ofilce  of  the  court  in  which  the  case  is  pend> 
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tnr.   See  {  8427,  Va.  Code,  as  amended  by  Acts 
1897-98,  p.  754:  Lee  v.  WilUs  (Va.),  87  S.  £.  Rep.  826. 

C  As  EVIDBNCX. 

Extracts  of  Decrees— Injancttoo  Caose  — On  the  trial 
of  an  action  of  debt  on  an  injunction  bond,  extracts 
from  the  record  of  tbe  injunction  canse  of  the  de- 
crees  in  the  cause,  are  competent  and  sufficient 
eyidence,  without  producing-  the  whole  record. 
White  V.  Clay,  7  lielirh  08. 

Decree  In  Salt  by  C4Mamlttee  against  Sureties  of 
Pomer  Comatlttee.— A  decree  in  a  suit  in  equity  by 
a  committee  of  a  lunatic  against  the  sureties  of  a 
former  committee,  is  evidence  in  a  suit  by  the  sure- 
ties who  have  satisfied  the  decree,  against  a  pur- 
chaser from  the  first  committee  of  bonds  belonging 
to  the  estate  of  the  lunatic,  to  show  that  they  have 
been  required  to  answer  for  the  default  of  the  first 
committee,  and  in  such  collateral  proceeding  the 
propriety  of  the  decree  cannot  be  inquired  into. 
Edmunds  t.  Venable.  1  P.  A  H.  121. 

Decree  In  Salt  between  Otber  Parties.— In  tracinir  a 
title  to  land  in  controyersy.  a  decree  In  a  suit  be- 
tween other  parties  is  not  evidence  against  a  per- 
son claiming  under  neither  of  them,  that  one  of 
those  parties  was,  in  fact,  as  therein  described,  the 
eldest  son  and  heir  of  a  former  proprietor,  it  being 
incumbent  upon  the  party  wishing  to  avail  himself 
of  such  fact  to  prove  It  by  evidence  aliunde,  but 
such  decree  may  be  received  as  a  link  in  the  chain 
of  evidence  to  prove  the  fact  that  It  was  rendered. 
Lovell  V.  Arnold,  8  Munf.  107. 

Off  Pact  That  it  Was  Rendered  and  its  Consequences. 

—A  decree  Is  always  evidence  of  the  fact  that  such 
decree  was  rendered  and  of  the  legal  consequences 
of  that  fact,  whoever  were  the  parties  to  the  suit  in 
which  it  was  rendered:  and  where  a  title  is  derived 
under  a  decree,  it  is  necessary  to  establish  its  exists 
ence  in  order  to  show  the  legal  validity  of  the  deed 
made  under  its  authority.  The  admissibility  of  the 
record  for  that  purpose  as  a  fact,  introductory  to 
a  link  in  the  chain  of  the  title,  and  constituting  a 
part  of  the  muniments  of  the  party*s  estate,  is  a 
matter  of  familiar  recognition  and  constant  prac- 
tice.  Baylor  v.  Dejarnette.  18  OratU  182. 

Decree  of  Partition— Link  in  Title.— Where  a  decree 
of  partition  is  a  necessary  link  in  a  chain  of  title, 
and  the  decree  and  the  report  of  the  commissioners 
appointed  to  divide  the  lands  on  which  the  decree 
is  based,  it  being  sufficiently  descriptive  of  the  land 
referred  to  in  the  decree,  they  are  competent  evi- 
dence without  the  production  of  the  whole  record. 
Wynn  v.  Harman,  5  Gratt  157. 

Decree  IHrectlns  Conveyance— Link  In  Title.— A  de- 
cree, which  directs  a  conveyance  of  iland  by  an  officer 
of  the  court,  bein^  a  necessary  chain  of  title,  is  not 
of  Itself  competent  evidence  to  show  the  authority  of 
the  officer  to  convey  lands  embraced  in  his  deed, 
unless  it  designates  the  land  directed  to  be  con- 
veyed. But  the  whole  record,  or  so  much  of  It  as 
will  show  what  land  was  directed  to  be  conveyed, 
mnst  be  produced  with  the  decree.  Masters  v. 
Vamer.  5Gratt  188,  60  Am.  Dec.  114. 

Against  Person  Not  a  Party.— A  decree  Is  not  con- 
clusive against  persons  who  are  not  parties  to  the 
suit  and  even  as. against  a  party  a  decree  is  held 
to  be  conclusive  only  upon  what  was  brought 
directly  in  issue  and  not  upon  a  matter  incidentally 
brought  into  the  controversy.  As  to  those  who  are 
not  parties,  a  decree  is  always  evidence  to  prove 
that  it  was  rendered,  yet  it  is  not  a  medium  of  proof 
of  ulterior  facts  upon  which  it   was  founded  or 


which  may  be  recited  in  the  record.    Early  v.  Gar- 
land, 18  Gratt  1. 

d.  Or  LttflTATXON. 

To  Appeal  from  Interlocutory  Decree.— Althou^rh  an 
interlocutory  decree  is  rendered  more  than  two 
years  before  a  petition  for  appeal  was  presented, 
yet  this  petition  was  not  barred  by  the  statute  of 
limitations  as  prescribed  by  the  Va.  Code  of  1873,  ch. 
178,  i  8.    Hendricks  v.  Fields,  26  Gratt  447. 

Appeal  Bond  Not  Qtven  In  Five  Years.— Upon  an 
appeal  from  a  final  Judgment,  decree,  or  order.  If 
the  appeal  bond  is  not  given  within  five  years  from 
the  date  of  said  judgment,  decree  or  order,  the 
appeal  will  be  dismissed.  Yarboroug^h  v.  Deshazo,  7 
Gratt  874. 

Prom  Pinal  Decree -Two  Years.— No  error  In  a  final 
or  appealable  decree  will  be  considered  upon  an 
appeal  not  taken  within  two  years  from  its  date. 
Shumate  v.  Crockett,  48  W.  Va.  491,  87  S.  E.  Rep.  24a 

Appeals  Do  Not  Review  Decrees  Entered  over  Two 
Years  before.— An  appeal  taken  In  time  from  a 
decree  will  briuff  up  for  review  every  former  order 
or  decree  not  itself  appealable,  no  matter  when 
entered,  and  every  appealable  decree  entered  not 
more  than  two  years  before  the  appeal;  but  it  will 
not  bring  up  for  review  any  appealable  decree  or 
order  entered  more  than  two  years  before  the 
appeal.  Nor  can  any  error  in  the  decree  or  order 
appealed  from  In  time  be  reviewed.  If  that  error  be 
based  solely  on  an  appealable  decree  or  order 
entered  more  than  two  years  before  the  appeal; 
and  furthermore,  of  course,  no  error  in  an  order  or 
decree  back  of  such  appealable  decree,  dating  over 
two  years  back,  can  be  reviewed,  no  matter  what 
the  character  of  the  order  of  decree  In  which  It  was 
committed.  Stout  v.  Philippl  Manfg.  &  Mercantile 
Co.,  41  W.  Va.  889.  28  S.  E.  Rep.  OTl. 

Suit  for  Convesranoe  Thirty  Years  after  Decree 
Entered  In  Another  State.— A  decree  of  a  court  of 
another  state  for  the  conveyance  of  land  in  Vir- 
ginia, will  not  be  enforced  in  equity  against  bona  Ads 
purchasers  without  notice,  or  even  against  the  heirs 
of  a  party  against  whom  the  decree  was  rendered, 
after  the  lapse  of  thirty  years  from  the  date  of  the 
decree  before  the  institution  of  the  suit  Massie  v. 
Greenhow,  2  P.  &  H.  265. 

Suit  in  One  5Ute  of  No  Effect  onSUtnte  of  Limlta. 
tlons  in  Another  State.— A  decree  in  a  suit  brought 
In  Virginia  against  heirs  to  sell  the  lands  descended 
to  them  and  pay  the  debts  of  the  ancestor  and  sat- 
isfy the  widow*s  dower,  will  not  save  such  debts  from 
the  statute  of  limitations  for  the  purposes  of  a  suit 
prosecuted  against  lands  in  West  Virginia.  Hull  v. 
Hull,  85  W.  Va,  155, 13  S.  E.  Rep.  49. 

X.  COLUiTBRAL  ATTACK. 

Oeneral  Jurisdiction— Collateral  impeachment.— A 

judgment  or  decree  of  a  court  of  competent  jurisdic- 
tion over  the  subject-matter  thereof  is  conclusive 
against  the  parties  thereto  until  it  is  set  aside  or  re- 
versed by  someproceedingin  thecase,  in  the  same, 
or  an  appellate  court  It  cannot  be  set  aside  or  an- 
nulled in  any  collateral  proceeding.  Ballard  v. 
Thomas,  19 Gratt  14.  See,  to  the  same  effect,  Fisher 
V.  Bassett,  9  Leigh  119;  Devaughn  v.  Devaughn,  19 
Gratt  566;  Durrett  v.  Davis,  24  Gratt  802;  Hill  v. 
Woodward,  78  Va.  765,  approving  Wimblsh  v. 
Breed  en,  77  Va.  824.  and  note  appended  to  Pulaski 
County  V.  Stuart,  28  Gratt  872,  collecting  authorities 
on  this  point 

Where  a  petition  in  a  chancery  suit  refers  to  a 
decree  entered  therein,  it  must  be  taken  as  estab- 


327 


II  QRATT, 


Virginia  Reports,  Annotatbd. 


lished  by  the  petition  Itself  that  such  a  decree  was 
entered,  and  it  is  very  clear  that  that  decree  cannot 
be  collaterally  assailed  in  this  proceeding.  Perkins 
T.  Lane.  82  Va.  50. 

VoldaMe  Proceedings  of  a  Court  Cannot  Be  Collater- 
ally Attacked.— The  ffeneral  and  well-settled  rule  of 
law  is,  that  when  erroneous  proceedinffs  of  a  court 
are  collaterally  drawn  In  question  and  It  appears 
that  the  subject-matter  was  within  the  jurisdiction 
of  the  court,  they  are  voidable  only.  The  errors  and 
irregularities  of  any  court  are  to  be  corrected  by 
some  direct  proceeding  either  before  the  same  court 
to  set  them  aside,  or  In  an  appellate  court.  This 
principle  is  well  settled  by  Mr.  Justice  Millbr  in 
Comett  V.  WlUiamt.,  20  Wall.  (U.  S.)  249,  as  follows: 
"The  settled  rule  of  law  is.  that  jurisdiction  havlnar 
attached  in  the  original  cause,  everything  done 
within  the  power  of  that  jurisdiction,  when  collater- 
ally questioned,  is  to  be  held  conclusive  of  the  rifirht 
of  the  parties  unless  impeached  for  fraud."  Penny- 
backer  V.  Swltzer,  76  Va.  (J71. 

When  Adequate  Remedy  at  Law— No  Collateral  At- 
^•cl^~A  decree  which  is  entered  in  a  chancery  suit, 
the  bill  in  which  alleges  no  sufficient  crounds  for  its 
jurisdiction,  and  the  complainant  has  a  complete 
remedy  at  law,  is  not  void  and  liable  to  collateral 
attack.  The  decree  is  merely  erroneous,  but  Is  con- 
clusive until  reversed  or  vacated.  And  the  appellate 
court  cannot  determine  whether  the  case  was  one 
of  equiuble  Jurisdiction  or  not  without  enquiring 
into  the  facts,  and  where  enquiry  is  necessary  the 
decree,  however  erroneous.  Is  not  void.  Lemmon  v. 
Herbert,  »2  Va.  658,  24  S.  E.  Rep.  348. 

Erroneous  Decree  Cannot  Be  Examined  in  a  Court  of 
^^•"~If  a  decree  is  erroneous  and  conclusive  as 
between  two  parties  to  a  suit,  these  subjects  are 
matters  which  cannot  be  examined  in  a  collateral 
proceeding  in  a  court  of  law.  To  undertake  to  do 
this  would  be  to  usurp  the  province  of  a  court  of 
chancery.  All  these  are  matters  purely  of  equiu- 
ble coarnlzance.  with  which  a  court  of  law  had  no 
concern.  As  lonar  as  such  a  decree  remains  unre- 
versed. It  has  the  force  and  effect  of  an  adjudication 
upon  the  entire  estate  and  is  conclusive  in  a  pro- 
ceedlnar  at  law.    Baylor  v.  Dejamette,  IS  Gratt  152. 

Death  of  Defendant  Not  Suggested— Final  Decree  Can- 
not Be  AtUched  Collaterally —Where  the  death  of  a 
defendant  has  not  been  suffflrested  on  the  record, 
the  validity  of  a  final  decree  entered  in  the  cause 
cannot  be  Impeached  by  evidence  of  his  death 
before  the  decree,  irlven  In  another  collateral  action. 
This  error  in  ffivlnar  a  decree  after  the  death  of  the 
defendant  should  be  shown  in  some  proceeding  by 
the  proper  parties  to  set  aside  said  decree  for  that 
cause.    Evans  v.  Spurgin,  fl  Gratt.  107. 

Erroneous  Execution  Authorized— No  Collateral  At- 
tack.—If  a  decree  in  chancery  erroneously  author- 
izes execution  to  issue  on  the  foot  of  the  decree, 
this  is  error,  which  may  be  corrected  by  an  appeal 
on  other  direct  proceedinsr,  but  the  decree  can- 
not be  attacked  in  a  collateral  proceeding.  Bank  v. 
Hays,  37  W.  Va.  475,  16  S.  E.  Rep.  561. 

Voidable  Decree— Purchase  by  Fiduciary— No  Collat- 
eral Attack.— At  a  sale  of  the  land  of  two  idiots,  it  was 
purchased  by  their  committee.  The  report  of  the 
commissioner,  which  shows  this,  was  confirmed  and 
he  was  directed  to  convey  the  land  to  the  commit- 
tee. Though  the  decree  confirming  the  sale  to  the 
committee  was  erroneous,  as  he  is  forbidden  by  stat- 
ute to  purchase  or  own  the  land  during  the  incom- 
petency of  the  idiots,  yet  the  decree  Is  not  void  but 
voidable  and  cannot  be  Impeached  collaterally  and 


until  it  is  reversed,  must  be  held  to  be  valid,  and  as 
passing  a  good  title.  Cline  v.  Catron.  22  Oratt.  sm 
See  Spilman  v.  Johnson,  27  Gratt  41;  Lancaster  v. 
Wilson.  27  Gratt.  6S0. 

Jurisdiction  Exceeded— Collateral  Attack.— When  a 
court  exceeds  its  Jurisdiction  Its  decree  is  void  and 
may  be  collaterally  attacked.  Seamster  v.  Black- 
stock.  83  Va.  282,  2  S.  E.  Rep.  36. 

XI.  ENFORCEMENT. 

Equity  Enforces  Its  Own  Decrees  Manner.— it  is 
well  established  that  a  court  of  equity  always  has 
jurisdiction  to  carry  Into  effect  its  own  decrees,  and 
is  not  functus  oJBMo  until  the  decree  is  executed  by 
the  delivery  of  possession.  And  where  a  person,  not 
a  party  to  the  suit,  is  in  possession  of  the  property, 
and  refuses  to  give  it  up,  the  usual  course  of  the 
court  is  to  make  a  rule  upon  such  person,  and  unless 
he  shows  a  paramount  right  in  himself,  to  order  the 
property  to  be  delivered  up,  and  to  enforce  sach 
order  by  attachment  if  necessary.  Trimble  v. 
Patton,  5  W.  Va.  432.  The  enforcement  of  decrees 
may  be  accomplished  in  the  same  manner  as  judg- 
ments. See  Va.  Code  1887,  ch.  174  et  9€q.\  W.  Va 
Ck>de  1890,  ch.  130  et  teq. 

Courts  of  equity  will  enforce  their  decrees  by 
appointing  a  commissioner  to  convey  a  legal  title 
outstanding  in  parties  before  the  court  to  the  party 
having  the  equitable  title,  and  entitled  to  the  legal 
title.    Goodwin  v.  McCluer,  8  Gratt  201. 

A  court  of  equity  has  always  jurisdiction  to  carry 
its  own  decrees  into  effect  Newman  v.  Chapman,  2 
Rand.  08, 14  Am.  Dec.  776. 

When  Clerk  Cannot  Issue  Execution. — in  a  suit  to 
subject  land  for  the  payment  of  the  purchase 
money,  there  is  a  decree  against  the  defendant  for 
a  sum  certain,  and  if  he  shall  fall  to  pay  it  within 
thirty  days,  a  commissioner  is  directed  to  sell  the 
land  upon  terms  prescribed  in  the  decree.  Though 
circumstances  may  exist  which  will  warrant  the 
court,  or  a  judge  in  vacation,  to  allow  process  of 
execution  on  such  an  interlocutory  decree,  these 
circumstances  must  be  shown,  and  if  not  shown,  it 
is  improper  to  allow  it  The  clerk  has  no  authority 
to  issue  an  execution  on  this  decree,  without  an 
order  of  the  court,  or  the  judge  in  vacation.  Shack- 
elford V.  Apperson,  6  Gratt  451. 

XII.  OP  COURT  OF  APPEALS. 

See  monographic  note  on  ''Appeals." 

1.  IN  GENERAL. 

New  Party  after  Cause  Reawnded.— After  a  decree 
by  an  appellate  court  remands  a  cause  to  the  lower 
court  new  parties  may  be  admitted.  Anderson  v. 
Anderson,  1  H.  &  M.  11. 

Correction  of  Decree  Injurious  to  Appellee.— On  an 
appeal  from  a  decree  in  chancery,  an  error  to  the 
injury  of  the  appellee  ought  to  be  corrected,  al- 
though he  did  not  appeal.  Day  v.  Murdoce.  1  Mnnf. 
460. 

Where  Judges  Are  Equally  Divided.— When  a  decree 
in  chancery  is  affirmed,  the  court  of  appeals  being 
equally  divided  in  opinion.  It  should  be  **withoat 
prejudice  to  the  legal  remedies  of  the  parties." 
Martin  v.  Welch,  4  Munf.  60. 

2.  JURISDICTION.— See  monographic  ncU  on 
"Jurisdiction." 

Pecuniary  Decree  for  Less  Than  $ioo.— Where  a 
decree  is  merely  pecuniary  for  not  over  one  hundred 
dollars,  and  is  reversed  on  bill  of  review,  or  a  peti- 
tion for  rehearing,  an  appellate  court  has  no  juris- 
diction of  an  appeal  from  the  decree  of  reversaL 
Deaton  v.  Mitchell,  45  W.  Va.  070.  81  &  E.  Rep.  008. 
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Otiectloo  to  CommlMloner's  Report  Must  Be 
Poamled  on  Bxceptlons  Taken  In  Lower  Court.— It  has 

been  uniformly  held  by  the  Virginia  courts  that 
objections  to  a  decree  for  errors  In  the  report  of  a 
commissioner,  not  appearing  on  the  face  of  It,  can- 
not avail  in  the  appellate  court  unless  founded  on 
exceptions  taken  to  the  report  in  the  court  below. 
Simmons  ▼.  Simmons,  88  Gratt  451,  and  »o^«collectlnfir 
cases;  Liberty  Sav.  Bank  v.  Campbell,  75  Va.  584; 
Peters  y.  Neville,  20  Oratt.  549;  CofFmanv.  Sauffston, 
21  Gratt.  268:  Cole  v.  Cole,  28  Gratt  805;  Wlmblsh  v. 
RawUns,  76  Va.  48;  Ash  by  v.  Bell,  80  Va.  811:  Nickels 
T.  Kane,  82  Va.  909;  McComb  v.  Donald,  82  Va.  903,  5 
S.  £.  Rep.  566:  CraUe  v.  Cralle,  84  Va.  196,  6  S.  E.  Rep. 
12;  Morrison  v.  Householder,  79  Va.  627;  Shlpman  v. 
Fletcher,  91  Va.  488,  22  S.  £.  Rep.  468;  8  Robinson's 
Old  Pr.  883. 

Appeal  Improvldently  Awarded.— Where  a  court  of 
appeals  is  of  opinion  that  an  interlocutory  decree, 
which  has  been  appealed  from,  should  have  been 
proceeded  in  further  before  the  appeal  was 
allowed,  it  will  dismiss  the  same  as  improvldently 
awarded.    Hughes  v.  Johnston.  12  Gratt.  479. 

Production  of  New  Matter  Unknown  at  Time  of  De- 
cree.—Where  a  decree  has  been  affirmed  by  an 
appellate  court,  a  bill  of  review  ought  not  to  be 
granted  to  reverse  it  for  any  errors  upon  the  face 
of  the  proceedings.  But  if  new  matter  be  produced, 
which  was  unknown  to  the  party  applying  at  the 
time  of  the  decree,  the  court  of  appeals  may,  and 
if  the  evidence  warrants  it,  ought  to  grant  such  bill 
of  review.    McCall  v.  Graham.  1  H.  &  M.  IS. 

8.  WHEN  IT  WILL  AFFIRM. 

No  Appeal  unless  Party  Is  Prejudiced.— It  Is  a  rule 
of  practice  that  although  a  decree  may  be  erroneous 
as  to  the  party  appealing,  it  will  not  be  reversed  if 
he  is  not  prejudiced  thereby,  but  if  it  is  reversed 
for  error  assigned  by  the  appellees,  they  must 
pay  their  costs  against  the  appellant,  because  they 
substantially  prevailed  in  the  appeal.  Little  v. 
Bowen,.76  Va.  724.  See  also,  James  v.  Glbbs,  1  P. 
&  H.  277:  Handly  v.  Snodgrass,  9  Leigh  484;  Kuhn 
V.  Mack,  4  W.  Va.  186;  Handy  v.  Scott,  26  W.  Va. 
710,  citing  Clark  v.  Johnston,  15  W.  Va.  804;  Mc- 
Candless  v.  Warner,  26  W.  Va.  754. 

Pending  an  appeal  from  a  decree  against  the 
surviving  partners  and  the  executor  of  a  deceased 
partner,  one  of  the  survivors  died.  The  death  not 
being  suggested,  the  decree  was  reversed  and  the 
plaintiff's  bill  was  dismissed- as  to  the  surviving 
partners.  A  motion  to  set  aside  the  decree  because 
of  the  death  of  one  of  the  surviving  partners  be- 
fore the  hearing  was  offered  and  overruled  because 
there  was  still  a  surviving  partner  before  the  court, 
who  represented  the  whole  interest  and  because 
the  appellee  cannot  complain  of  a  decree  in  favor 
of  the  deceased  party.  Cunningham  v.  Smlthson, 
18  Leigh  83. 

A  party  defendant  has  no  right  by  bill  of  review 
or  appeal  to  contest  a  decree,  dismissing  a  bill,  for 
in  such  case  the  decision  is  in  his  favor.  If  he  de- 
sires any  relief  he  should  have  filed  a  crossbill. 
Hopkins  V.  Baker.  2  P.  &  H.  110. 

Conflicting  and  Contradictory  Evidence.— If  the  evi- 
dence, o](^  which  the  decree  of  the  lower  court  is 
based,  is  conflicting  and  contradictory  to  such  an 
extent  that  reasonable  men  may  differ  as  to  the  true 
preponderance  thereof,  the  appellate  court  will  not 
reverse  the  finding  of  the  circuit  court.  To  secure 
such  reversal  the  evidence  must  plainly  preponder- 
ate against  the  decree.  Camden  v.  Dewing  (W.  Va.). 
84  S.  E.  Rep.  911 ;  Yoke  v.  Shay  (W.  Va.),  84  S.  £.  Rep. 


748 ;  Mcintosh  v.  Augusta  Oil  Co.  (W.  Va.),  85  S.  £. 
Rep.  860;  Fitzgerald  v.  Phelps,  etc.,  Co.,  42  W.  Va. 
570.  26  S.  E.  Rep.  815 ;  Chrlslip  v.  Teter.  48  W.  Va. 
866,  27  S.  £.  Rep.  288,  affirming  Smith  v.  Yoke.  27  W. 
Va.689. 

Where  a  record  is  confused  and  the  proof  is  vague, 
the  decree  of  the  lower  court  will  not  be  reversed 
by  the  court  of  appeals,  unless  it  is  clearly  wrong. 
Hickman  v.  Painter,  11  W.  Va.  886. 

Incompetent  Testimony  Not  Disposed  of.— Where  a 
decree  is  plainly  right,  the  failure  of  the  circuit  court 
to  dispose  of  exceptions  to  incompetent  testimony  is 
not  sufficient  to  cause  the  reversal  thereof.  Woods 
V.  Stephenson,  48  W.  Va.  149.  27  S.  E.  Rep.  809. 

Correct  Decree  on  Incorrect  Reasons.— When  the 
lower  court  correctly  decrees  in  a  cause,  but  assigns 
Incorrect  reasons  for  It,  if  it  is  a  proper  decree  for 
other  reasons,  it  will  be  affirmed.  Boyd  v.  Cleghorn. 
94  Va.  780, 27  S.  £.  Rep.  574  ;  Vance  Shoe  Co.  v.  Haught, 
41  W.  Va.  275,  23  &  E.  Rep.  568. 

Errors  of  Form.— Upon  an  appeal  from  an  interloc- 
utory decree,  the  principles  of  the  decree,  and  not 
the  mere  informalities  in  the  form  thereof,  are  the 
proper  subjects  of  the  consideration  of  the  appellate 
court;  the  decree  will  not  be  reversed  for  such  errors 
of  form,  but  will  be  affirmed  without  prejudice  to 
the  right  of  the  appellant  to  move  the  lower  court 
for  the  modification  of  the  decree  in  these  respects. 
Woodson  V.  Perkins,  5  Gratt.  846. 

Erroneous  as  to  Costs— Palpable  Error.— It  is  a  rule 
of  practice  in  the  appellate  courts,  that  when  the 
decree  of  the  lower  court  is  found  to  be  right  upon 
the  merits,  not  to  interfere  with  the  decision  with 
respect  to  costs,  unless  it  is  a  case  of  palpable  error. 
Wimbish  V.  Blanks,  76  Va.  866 ;  Boggess  v.  Robinson, 
5  W.  Va.  402. 

Decree  of  Dismissal  Where  BUI  Radically  Defective. 
—Where  a  bill  In  chancery  is  defective,  not  only  for 
want  of  proper  parties,  but  in  other  respects,  so  that 
no  decree  for  the  plaintiff  can  be  entered,  a  decree 
which  dismissed  the  bill  altogether,  ought  to  be 
affirmed  :  but  where  it  appears  probable  that  some- 
thing might  be  recovered  under  a  new  bill  properly 
drawn,  such  decree  onght  to  be  affirmed  wUhxmt 
preji^ice  to  any  other  suit  the  plaintiff  might  bring. 
Stott  V.  Baskervllle,  6  Munf .  20. 

Warranty  in  Deed  in  Absence  of  Directions.— Where 
a  decree  directs  heirs  to  make  a  deed  under  a  con- 
tract of  their  ancestors,  but  does  not  state  whether 
it  shall  be  made  with  special  or  general  warranty, 
it  will  not  be  reversed,  as  they  could  only  be  required 
to  give  special  warranty,  and  it  cannot  be  construed 
to  require  general  warranty.  Boggess  v.  Robinson. 
5  W.  Va.  402. 

Proof  of  Order  of  Publication  by  Certificate  of  Printer 
—No  Exception  below— No  Ground  for  Objection.— In  a 
suit  in  chancery  against  absent  defendants,  the  only 
proof  of  the  order  of  publication  was  a  certificate  of 
the  printer,  which  was  not  verified  by  oath.  No 
exception  was  taken  to  this,  and  the  court  declared 
that  the  plaintiff  had  proceeded  regularly  and  gave 
him  a  decree  against  the  absent  defendants.  Upon 
an  appeal  from  this  decree  neither  party  can  object 
to  the  wan  t  of  proof  of  the  publication.  Cunningham 
V.  Smlthson,  12  Leigh  88. 

Irregularities  In  Revival  Cured  by  Recital.— An 
appellant  has  no  right  to  complain  that  there  was  an 
irregularity  in  the  revival  of  a  suit,  If  It  sufficiently 
appears  from  a  recital  in  the  decree  that  the  cause 
had  been  duly  revived  in  the  name  of  the  heirs  of 
the  appellee,  who  were  parties  to  and  defending  the 
appeal.    Mustard  v.  Wohlford,  15  Gratt  829. 
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No  Day  Qiven  an  Infant  to  Show  Cattse.-lt  Is  not  a 

sufficient  firronnd  for  reversinff  an  interlocutory 
decree,  that  no  day  was  given  to  an  Infant  defendant 
to  show  cause  against  it,  after  he  should  become  of 
age,  because  such  omission  may  beCcorrected  in  the 
final  decree.    Pickett  ▼.  Chilton,  6  Munf .  467. 

4.  WHEN  IT  WILL  AMEND. 

Directing  Conveyanco  with  No  Provision  for  Payment 
of  Purchase  Money.— An  infant  sells  laud  to  one  per- 
son, and  on  coming  of  age  sells  to!!another  person 
avoiding  the  first  sale.  The  second  purchaser  sues 
for  a  recovery,  and  the  decree  directs  a  conveyance 
by  the  first  purchaser,  but  does  not  provide  for  the 
payment  of  the  purchase  money  due  from  the  plain- 
tiff. An  appellate  court  will  amend  the  decree  and 
affirm  it    Mustard  v.  Wohlford,  15Gratt  S2B. 

Modification  of  Decree  Appealed  from  by  Consent.— 
After  an  appeal  has  been  allowed  in  a  cause,  a 
consent  decree  is  made  modifying  in  one  respect  the 
decree  appealed  from.  The  appellate  court  may 
amend  the  decree  appealed  from  in  that  respect  and 
affirm  it    Peters  v.  Neville,  96  GratL  649. 

Omission  to  Direct  DismlssaL— The  appellate  court 
will  affirm  and  amend  a  decree  which  has  heen 
entered  in  a  superior  court  of  chancery,  reversing 
that  of  an  inferior  court,  but  omits  to  direct  that 
the  bill  be  dismissed.    Heffner  v.  Miller,  2  Munf.  48. 

Decree  Not  Perpetual  In  Toto.— where  a  decree  by 
which  an  Injunction  is  made  perpetual  in  part,  is 
considered  erroneous,  to  thellnjury  of  the  appellee 
in  not  having  made  it  perpetual  in  toto,  the  court  of 
appeals  will  affirm  so  much  as  allows  him  his  costs 
in  the  court  of  chancery;  andjreversing  the  residue, 
and  making  such  decree  as  that  court  should  have 
made,  will  also  allow  him  his  costs  in  this  court 
Defarges  v.  Lipscomb,  2  Munf.  461. 

Its  Own  Decree  after  Expiration  of  Term.— it  was 
held  in  Southern  By.  Co.  v.  Glenn.  7  Va.  Law  Reg. 
532,  that  it  was  not  within  the  power  of  the  supreme 
court  of  appeals  to  amend  its  own  decree  for  a  mis- 
take due  to  clerical  error,  where  the  application  for 
relief  was  filed  after  the  expiration  of  the  term  at 
which  the  decree  was  rendered,  or  where  the  period 
within  which  a  petiUon  for  a  rehearing  is  proper  has 
expired. 

6.  WHEN  IT  WILL  REVERSE. 

A  Cause  Not  Heard  In  Open  Court— Each  party  to  a 
suit  is  entitled  to  be  heard  before  the  court  upon 
the  questions  involved,  and  to  have  its  judgments 
after  such  hearing,  and  when  a  cause  was  not  heard 
in  open  court  and  a  final  decree  was  entered,  the 
appellate  court  should  reverse  the  decree,  and  re- 
mand it  to  the  lower  court  for  trial.  An  appellate^ 
court  must  go  by  the  record,  and  as  this  is  incom- 
plete, great  injustice  might  be  done,  if  it  were  to 
pass  upon  the  merits  of  the  case,  before  the  cause 
was  first  heard  and  acted  upon  below.  Monroe  v. 
Bartlett  6  W.  Va.  441. 

No  Pinal  Decree  Rendered  by  Circuit  Judge  In  Vaca- 
tion.—Under  the  principle  laid  down  by  the  West 
Virginia  court  in  Monroe  v.  Bartlett  6  W.  Va.  441, 
It  is  held  fatal  to  a  decree  for  it  to  be  rendered  in 
vacation  by  a  judge  of  the  circuit  court  which  pur- 
ports to  be  final  as  to  any  matter  embraced  in  it 
On  an  appeal  taken  from  such  a  decree  the  appellate 
court  will  not  dismiss  the  appeal  because  the  decree 
was  rendered  without  sufficient  authority  by  the 
judge,  but  will  take  jurisdiction  of  the  case  and 
decree  only  as  to  the  reversal,  and  will  remand  the 
cause  to  the  lower  court  there  to  be  proceeded  with 
and  determined  according  to  the  rules  and  usages 
governing  courts  of  equity  in  this  state,  because  it 


is  not  proper  for  the  appellate  court  to  determine 
and  decree  upon  the  merits  of  a  case  before  it  has 
been  heard  and  acted  upon  by  the  court  below. 
Rollins  V.  Fisher,  17  W.  Va.  678 ;  Johnson  v.  "Young, 
11  W.  Va.  678.  See  also,  Gilmer  v.  Baker,  24  W.  Va. 
72,  and  Klnports  v.  Rawson,  20  W.  Va.  487,  2  S.  E.  Repw 
85. 

Affainst  Administrator— On  AdmUslon  That  Soffident 
Debts  Are  Due.— It  Is  an  error  to  decree  that  an  ad- 
ministrator d.  b.  n.  shall  pay  a  debt  of  his  testator 
out  of  the  assets  in  his  hands,  upon  an  admission  in 
his  answer  that  there  are  debts  dus  the  estate  more 
than  sufficient  to  pay  all  the  debts.  Such  decree 
will  be  reversed  on  appeal.  Kent  v.  Cloyd,  80  Oratt 
666. 

Same— Without  Refunding  Bond  by  Leffutee.— It  is 
error,  although  the  bill  be  taken  for  confessed,  to 
decree  against  an  administrator  d.  b.  «.,  that  he 
shall  pay  a  legacy,  without  requiring  the  legatee  to 
give  bond  and  security  for  refunding  his  *'due  pro- 
portion of  any  debts,  which  may  hereafter  appear 
against  the  estate  of  the  testator,  and  the  costs 
attending  the  recovery  thereof,**  and  on  appeal  it 
will  be  reversed.  Rootes  v.  Webb,  4  Munf.  77  ;  Mc- 
Rae  V.  Brooks,  6  Munf.  167 :  Clay  v.  Williams,  2  Munf. 
106 ;  Stovall  v.  Woodson,  2  Munf.  803  ;  Sheppard  v. 
Starke.  8  Munf.  20. 

Reversal  of  Joint  Decree  on  Appeal  by  One— Wast 
Virginia  Statute.— At  common  law,  a  judgment 
erroneous  as  to  one  is  erroneous  as  to  both  and 
must  be  reversed  as  to  all;  but  in  equity,  under 
the  West  Virginia  statute  (f  86,  ch.  186,  Code),  if 
only  one  appeal  from  a  joint  decree,  and  the  rights 
of  parties  stand  on  a  different  and  separable  ground, 
there  may  be  a  reversal  only  in  part  Vance  Shoe 
Co.  V.  Haught  41  W.  Va.  276,  23  S.  E.  Rep.  668. 

An  appellate  court  when  it  reverses  a  joint  de- 
cree against  defendants,  one  of  whom  was  not  before 
the  court  and  the  other  had.  however,  appeared 
and  answered,  will  reverse  it  as  to  both.  Lyman 
V.  Thompson,  11  W.  Va.  427. 

Appeal  by  One  of  Two  Defendants.— A  suit  In  chan> 
eery  was  brought  against  A  and  B  in  which  there 
was  a  decree  entered  against  A  for  debt  and  against 
B  declaring  a  conveyance  by  A  to  him  fraudulent 
as  against  the  plaintiffs.  B  appealed  from  the 
decree  so  far  as  it  affected  him,  and  it  was  reversed 
to  that  extent,  but  it  waslield  that  it  could  not  be 
reversed  against  A  who  had  not  appealed,  though 
the  court  of  chancery  has  no  jurisdiction  to  make  a 
decree  against  him.    Tate  v.  Liggat  2  Leigh  84. 

In  Payor  of  Informal  Party— Estoppel.— Where  a  de- 
cree is  rendered  against  the  plaintiff  in  favor  of  a 
defendant  who  is  informally  Introduced  in  the 
case,  this  decree  will  be  reversed  on  appeal,  unless  it 
appears  that  the  plaintiff  ^as  present  at  the  time, 
and  made  no  objection:  and  that  the  cause  was 
fully  and  fairly  heard  on  its  merits.  McMullen  v. 
Eagan,  21  W.  Va.  288. 

Cause  Decided  without  RepllcaUon  Which  Uhi  Rec 

ord.— Where  a  cause  was  decided  upon  the  bill  and 
answer,  and  the  record  shows  that  there  was  a 
replication,  and  the  case  made  by  the  bill  and  an- 
swer was  different  from  that  made  when  the  repli- 
cation was  taken  Into  consideration,  the  appellate 
court  will  reverse  the  decree  entered  upon  the  bill 
and  answer.  No  decree  will  be  entered  upon  the 
bill,  answer  and  general  replication  thereto  as  such 
had  never  been  before  the  lower  court  and  had 
never  been  acted  upon  for  it  The  cause  will  be  re- 
manded to  the  lower  court  to  be  proceeded  upon,  as 
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if  there  had  been  no  decree  in  the  cause.  Arm- 
strong ▼.  Town  of  Qraf  ton.  28  W.  Va.  60. 

loterMt  Ml  Aggngmtb  of  Princi|Ml  and  interest 
Prtor  to  Decree.— It  is  error  to  decree  interest  on  the 
aggregate  of  principal  and  interest  from  a  time 
anterior  to  the  decree,  yet  if  the  difference  is  less 
than  $100  and  that  is  the  only  error  appearing  by 
the  record,  the  decree  will  be  reversed  and  a  proper 
one  will  l)e  entered.    Lamb  ▼.  Cecil.  «  W.  Va.  888. 

Allesrata Most  Correspond  with  Probata— The  aUe- 
oata  of  a  bill  must  correspond  with  the  probata, 
and  a  decree  will  be  reversed  which  is  founded  on 
allegations  other  than  those  which  are  slated  in 
thebilL  In  this  case  it  cannot  be  amended  so  as  to 
jQstify  any  decree  thereon,  but  the  bill  must  be  dis- 
missed.   Bier  V.  Smith,  85  W.  Va.  88a 

No  Order  of  Publication  against  Absent  Defendants.— 

Before  a  decree  will  be  rendered  in  a  cause,  all  par- 
ties materially  interested  therein  must  be  before 
the  court,  either  in  i^rsoii,  or  they  must  have  been 
proceeded  against  by  order  of  publication,  if  ab- 
sent defendants,  and  if  as  to  the  absent  defendants 
there  has  been  no  order  of  publication  executed, 
and  they  were  material  parties,  the  decree  will  be 
reversed.  Scott  v.  Ludington,  14  W.  Va.  887;  Morris 
V.  Peyton,  10  W.  Va.  1. 

Proper  Parties  Absent— It  is  immaterial  in  what 
manner  it  is  brought  to  the  attention  of  the  court 
that  the  decree  complained  of  was  rendered  in  the 
absence  of  proper  parties ;  the  cause  will  be  reversed 
and  remanded.  In  order  that  proper  parties  may  be 
made.  Gallatin,  etc..  Co.  v.  Davis,  *44  W.  Va.  100,  88 
S.  £.  Rep.  747;  Graves  v.  Hedrick.  44  W.  Va.  660,  80  S. 
£.  Rep.  1018.  Unless  the  objection  was  expressly  re- 
linquished in  the  lower  court.  Sheppard  v.  Starke, 
8  Munf.  80. 

Same— Essential  Pacts  Omitted.— The  court  of  ai^ 
peals  will  reverse  a  decree  which  has  been  entered 
in  favor  of  the  plaintiff,  where  he  had  shown  a  right 
to  recover  against  parties  before  the  court,  but  had 
failed  to  state  the  facts  necessary  to  justify  a  decree 
in  his  favor,  or  has  omitted  to  make  other  neces- 
sary parties.  In  the  lower  court  the  bill  should 
not  be  dismissed  but  the  plaintiff  should  be  allowed 
to  amend  his  allegations  and  bring  in  the  necessary 
parties.    Welton  v.  Button,  0  W.  Va.  880. 

Same— Rights  and  LiabUltles  Not  Ascertained.— The 

decree  of  a  circuit  court  will  be  reversed  when  the 
proper  parties  were  not  before  the  court,  and  when 
tile  rig-hts  and  liabilities  of  the  parties  were  not 
properly  ascertained  and  adjusted  in  the  suit 
Boffe  V.  Vintroux,  81  W.  Va.  1. 
«.  ITS  EFFECT.- See  "Res  Judicata,"  iuj^ra. 
Decree  of  Court  of  Appeals  is  Pinal.— The  decree  of 
the  court  of  appeals  upon  a  question  decided  by  a 
lower  court  Is  final  and  irreversible,  and  upon  a 
second  appeal  in  the  same  cause,  the  question  de- 
cided upon  the  first  appeal  cannot  be  reversed. 
This  rule  holds  good  whether  the  decree  of  the 
lower  court  be  final  or  interlocutory,  as  all  decrees 
of  the  appellate  court  are  in  their  nature  final. 
Campbell  v.  Campbell,  88  Gratt.  640:  N.  Y.,  etc.,  Co. 
V.  Clemmitt,  77  Va.  806;  Stuart  v.  Preston,  80  Va. 
fBS:  Alex.  Savings  Inst  v.  McVeigh.  84  Va.  41,  8  S.  £. 
Rep.  886:  Krise  v.  Ryan,  00  Va.  711,  10  S.  E.  Rep.  788: 
Turner  v.  Staples,  86  Va.  800.  0  S.  E.  Rep.  1128;  Benry 
V.  Davis,  18  W.  Va.  886;  Mason  v.  Barper's  Ferry. 
etc,  Co..  80  W.  Va.  888:  Seabrlght  v.  Seabright  88 
W.  Va.  16S,  10  S.  E.  Rep.  866. 

A  question  is  not  open  to  the  consideration  of  the 
trial  court  when  it  has  been  passed  upon  by  the 
court  of  appeals,  at  least  upon  the  ground  on  which 


it  is  assailed.  To 'that  extent  it  is  the  law  of  the 
case,  and  is  final  and  irreversible.  Rosenbaum 
V.  Seddon,  04  Va.  675,  27  S.  E.  Rep.  486.  citing 
BoUeran  v.  Melsel,  01  Va.  148,  81  S.  E.  Rep.  668;  Nor- 
folk, etc..  R.  Co.  V.  Mills  A  Fairfax,  01  Va.  686,  88  S.  E. 
Rep.  660;  Cahoon's  Case,  81  Gratt  888;  Campbell  v. 
CampbeU,  88  Gratt  648;  Bank  v.  McVeigh,  80  Gratt 
664;  New  York,  etc,  Co.  v.  Clemmitt  77  Va.  866: 
Efllnger  v.  Kenney.  70  Va.  668:  Findlay  v.  Trigg,  88 
Va.  680,  8  S.  E.  Rep.  148;  W.,  etc.,  R.  Co.  v.  Cazenove, 
88  Va.  744,  8  S.  E.  Rep.  488;  Turner  v.  Staples.  86  Va. 
800. 0  S.  E.  Rep.  1128. 

A  chancery  court  cannot  correct  on  motion  or 
by  bill  of  review,  any  error  apparent  on  the  face  of 
the  proceedings,  in  a  decree  which  has  been  afllrmed 
by  the  court  of  appeals.  Campbell  v.  Price,  8  Munf. 
887. 

A  court  of  chancery  cannot  upon  the  same  facts 
alter  a  decree  of  the  court  of  appeals.  Price  v. 
Campbell,  6 Call  116.  Nor  change  its  terms.  White 
V.  Atkinson.  8  Call  876u 

Oyernillng  Exceptions  br  Appellate  Court  Is  Conclu- 
sive.—Upon  an  appeal  from  a  final  decree  made 
upon  a  report  of  a  commissioner,  to  which  there 
were  various  exceptions  made,  the  appellate  court 
overruled  all  the  exceptions  of  the  appellant  to 
the  report  except  one,  and  the  decree  was  reversed 
and  the  cause  remanded  for  the  proper  inquiries  in 
regard  to  that  exception.  This  decree  is  conclusive 
upon  all  the  other  questions.  Deneuf  ville  v.  Travis, 
6  Gratt  88. 

When  DUmissal  as  to  One  Is  Dismissal  as  to  All.— A 
and  B  were  codefendants  in  a  suit  in  chancery  for 
a  recovery  of  slaves  and  an  account  of  their  profits. 
B  claimed  the  slaves  under  a  mortgage  to  hlm'by  A. 
There  was  a  decree  for  the  slaves  and  profits  against 
both  defendants.  B  alone  appealed  from  the  decree 
and  the  court  held  that  the  plaintiffs  had  no  right, 
considered  the  whole  cause  before  It  and  dismissed 
the  bill  as  to  A  as  well  as  to  B.  Dickenson  v.  Davis, 
8  Leigh  401. 

Where  a  suit  for  specific  performance  was 
brought  against  two  joint  owners  of  land  under  a 
joint  contract  made  by  them  for  Its  sale,  a  defence 
was  set  up  by  the  answer  of  one,  which  was  equally 
applicable  to  both,  and  as  to  the  other,  the  bill  was 
taken  for  confessed.  When  the  decree  was  rendered 
against  both  parties,  the  one  as  to  whom  the  bill 
was  taken  for  confessed  may  appeal,  and  if  the  de- 
cree was  erroneous  it  will  be  reversed  as  to  both. 
Purcell  V.  McCleary,  10  Gratt  846. 

Of  Equal  Division  of  Opinion.— Where  a  decree  of 
the  lower  court  was  affirmed  in  consequence  of  an 
equal  division  of  opinion  in  the  higher  court  this 
is  a  decision  which  settles  the  principles  of  the 
cause  involved  in  the  decree  of  the  lower  court. 
Philips  V.  Williams,  6  Gratt  860. 

Of  Reversal  of  a  Subsequent  Decree  Based  on  Prior. 
—It  is  an  inevitable  consequence  that  when  a  sub- 
sequent decree  is  based  solely  upon  a  previous  de- 
cree in  the  same  cause,  the  reversal  of  the  latter 
will  necessarily  result  in  the  reversal  of  the  former. 
Jones  V.  Gillespie,  82  W.  Va.  848,  0  S.  E.  Rep.  836. 

Of  Reversal  in  Part  and  Affirmance  In  Part.— it  is  a 
familiar  doctrine  that  where  a  decree  is  reversed 
in  part  and  affirmed  as  to  the  residue,  the  reversal 
in  part  does  not  destroy  the  lien  of  so  much  of 
the  decree  as  Is  unreversed  or  affirmed;  and  one 
prominent  reason  for  this  is,  that  equity  looks  to 
the  substance,  and  not  to  the  mere  form.  Knifong 
V.  Bendricks.  8  Gratt  818;  Moss  v.  Moorman,  84 
Gratt  07;  Shepherd  v.  Chapman,  88  Va.  816,  8  S.  E. 
Rep.  878. 
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625  *Beckley  v.  Palmer  &  al. 

July  Term,  1854.  Lewisburff. 

I.  Injunctions  — Acalnst   Execution  — Jurtodlctlon.— A 

defendant  in  an  execution  files  a  bill  to  enjoin  the 
ezecation  on  the  mround  that  a  previous  execution 
sued  out  on  the  same  judgment  had  been  levied 
by  the  sheriff  on  the  property  of  another  defend- 
ant in  the  execution,  sufficient  to  diacharire  it.  In 
such  case  the  bill  must  be  filed  in  the  county  in 
which  the  judgment  was  recovered ;  and  the  Cir- 
cuit court  of  another  county  has  no  Jurisdiction 
of  the  case. 

a.  Same— S«nie—5nme— When  Objection  Made.*— In 
such  case  it  is  not  necessary  that  the  objection 
to  the  jurisdiction  should  be  made  by  demurrer 
or  plea ;  but  it  may  be  taken  at  the  bearing  of 
the  cause. 

3.  Same— Same— Same— Case  at  Bfr.t— Where  the 
debtor  in  an  execution  objects  that  a  previous 
execution  has  been  levied  by  the  sheriff  upon 
sufficient  property  to  sajisfy  the  judgment,  and 
that  he  has  improperly  misapplied  the  proceeds 
of  the  sale  of  the  property,  or  if  he  insists  that 
payment  has  been  made  to  the  sheriff  which  has 
not  been  credited  on  the  execution,  if  he  has  an 
opportunity  to  apply  to  the  court  of  laW  from 
which  the  execution  issued,  for  redress,  he  has  no 
rlGTht  to  come  into  equity  for  relief. 

This  was  a  suit  in  equity  by  Alfred  Beckley 
against  W.  Palmer,  William  Tyree  and 
another.  The  bill  was  addressed  to  the 
judge  of  the  Circuit  court  of  Raleigh 
county.     It  alleged  that  the  appellee  Palmer 

^Equity  Practice— Jurisdiction— When  Objection  May 

Be  Made.— For  the  propostUon  that,  where  the  bill 
does  not  state  a  case  proper  for  relief  in  equity,  or 
if  suit  is  brought  in  the  wroner  jurisdiction,  the 
court  will  dismiss  it  at  the  heariner,  though  no 
objection  has  been  taken  to  the  jurisdiction  by  the 
defendant  in  his  pleadings,  the  principal  case  is 
cited  and  approved  in  the  following  cases:  Qraveley 
V.  Qraveley,  84  Va.  151,  4  S.  E.  Rep.  218 ;  Trout  v. 
Trout.  86  Va.  299,  9  S.  E.  Rep.  1121 ;. Green  v.  Massle, 
21  Gratt.  862,  and  fwt4  ;  Jones  v.  Bradshaw,  16  Gratt. 
861,  and  note.  See  the  principal  case  cited  in  MuUer 
V.  Bayly,  21  Gratt.  680,  683,  534,  and  distinguished. 
See,  in  accord  with  principal  case,  Hudson  v.  Kline, 
9  Gratt.  879 :  Pollard  v.  Patterson.  3  H.  &  M.  67 ; 
Salamone  v.  Keiley,  80  Va.  86. 

tSame— Same— Adequate  Remedy  at  Law.— For  the 
proposition  that  equity  will  not  take  jurisdiction  of 
a  cause  where  there  is  a  plain  and  adequate  remedy 
at  law  the  principal  case  is  cited  and  approved  in 
Coleman  v.  Anderson,  29  Gratt.  427,  and  note. 

In  Va.  Mining  Co.  v.  Wilkinson,  92  Va.  100,  22  S.  E. 
Rep.  899,  it  is  said  :  "All  of  these  grounds  constitute 
leflral  defences,  and  could  be  availed  of  in  the  suit  at 
law.  4  Minor's  Inst  (4th  Ed.)  pt  1,  p.  645.  The  bill 
sets  forth  no  ground  why  the  complainant  could  not 
have  made  its  defence  there.  It  Is  a  settled  princi- 
ple that  equity  will  not  irrant  relief  where  there  is 
a  plain  and  adequate  remedy  at  law.  l  Barton's 
Ch.  Prac.  18 ;  Story's  Eq.  J.,  sec.  33 ;  Pomeroy's 
Eq.  J.,  sec.  217 ;  Haden  v.  Garden,  7  Leiffh  157  ;  Mor- 
rison V.  Speer,  10  Gratt.  228 ;  Beckley  v.  Palmer,  11 
Gratt.  625.  634;  Great  Falls  Man.  Co.  v.  Henry's 
Adm'r,  25  Gratt.  575.  582  :  and  Coleman's  Adm'x  v. 
Anderson,  29  Gratt.  425." 

See  monofirraphlc  note  on  "Injunctions"  appended 
to  Clay  tor  v.  Anthony,  15  Gratt.  518. 


had  recovered  a  judgment  for  a  large 
amount  in  the  Circuit  court  of  Fayette 
county,  ag-ainst  the  appellant  and  one 
Waite.  That  upon  bald  judgment  an  exe- 
cution issued  and  a  forthcoming-  bond  was 
g-iven  by  the  defendants,  with  a  third  person 
as  surety :  that  said  bond  was  forfeited,  and 
execution  was  awarded  thereon ;  and  that 
after  the  issuing  of  the  execution  the  whole 
amount  of  the  debt  had  been  paid  to  the  sher- 
ilf  into  whose  hands  the  same  had  been  placed. 
That  subsequently  another  execution  had 
issued,   and  had  been   placed    in    the 

626  hands  of  the  sheriff  of  Raleigh  *county , 
who  was  about  to  levy  the  same  and 

make  the  money  a  second  time.  The  bill 
therefore  prayed  an  injunction  to  restrain 
Palmer  and  the  sheriff  from  proceeding-  any 
further  upon  said  execution  or  judraient. 
The  injunction  was  allowed  on  the  27th  of 
August  1852,  and  was  perfected,  and  the  bill 
filed  in  the  Raleigh  Circuit  court.  Palmer 
answered,  putting  in  issue  the  material  alle- 
gations of  the  bill ;  and  upon  his  motion,  on 
the  12th  of  April  1853,  the  injunction  was 
dissolved.  The  appellant  thereupon  filed  an 
amended  bill,  alleging  that  the  sheriff,  to 
whom  the  execution  on  the  forthcoming-  bond 
had  been  delivered,  had  levied  the  same  upon 
property  sufficient  to  satisfy  it,  and  that  he 
had  sold  the  same,  and  misappropriated  the 
proceeds,  and  ^ad  falsely  returned  that  they 
had  been  applied  to  other  executions  having^ 
priority.  It  also  alleged  that  the  sheriff  had 
received  a  sum  of  three  hundred  and  forty 
dollars  from  Waite,  in  the  sale  of  a  negro, 
for  which  credit  should  be  given  on  the  exe- 
cution ;  and  it  prayed  a  reinstatement  of  the 
injunction.  The  complainant  exhibited  with 
his  bill  copies  of  the  judgment  and  the  vari- 
ous executions  sued  out  upon  it,  directed  to 
the  sheriff  of  Fayette,  upon  the  last  of  which 
a  return  was  made  that  the  property  had  been 
sold,  and  the  proceeds  applied  to  executions 
having  priority.  He  also  exhibited  the  exe- 
cution sent  to  Raleigh  county.  The  injunc- 
tion was  accordingly  reinstated.  Tyree  the 
sheriff  of  Fayette,  answered.  He  insisted 
that  the  return  on  the  execution  complained 
of  was  true,  and  that  the  property  had  been 
sold  and  the  proceeds  applied  to  other  execu- 
tions having  priority  to  that  in  favor  of 
Palmer,  and  which  they  were  insufficient  to 
satisfy.  He  denied  any  misappropriation  of 
any  part  of  the  same.  H^  denied  that  the  price 
of  the  negro  referred  to  was  applicable  to  the 
execution  of  Palmer,  and  claimed  that  it  was 
properly  paid  on  older  executions.    He 

627  also  ^alleged  that  Waite  was  larg-ely 
indebted   to    him  individually  upon  a 

settlement  which  had  been  made  between 
them,  in  which  he  had  received  all  credits  to 
which  he  was  entitled. 

No  evidence  was  filed  on  either  side,  and 
the  cause  was  heard  on  the  19th  of  September 
1853,  when  the  court,  expressing  the  opinion 
that  the  injunction  had  been  improvidently 
reinstated,  and  that  there  was  no  sufficient 
equity  disclosed  by  the  original  or  the 
amended  bill,  dismissed  the  same  with  costs. 
And  from  this  decree  an  appeal  has  been 
allowed. 
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Price,  for  the  appellant. 
Caperton,  for  the  appellee. 


Bbcki^BY  V,  Palmbr  St  ▲!.. 


628,  629,  630 


LBEt  J.  The  first  question  that  seems  to 
require  consideration  in  this  case  is,  whether 
the  Circuit  court  of  Raleig^h  county  had  juris- 
diction of  the  cause.  It  was  a  bill  praying 
an  injunction  to  a  judf^^ent  of  the  Circuit 
court  of  Fayette  county,  upon  the  ground  of 
payment  or  satisfaction  by  levy  on  sufific.ient 
property  of  the  principal  debtor,  whilst  a 
previous  execution  was  in  the  hands  of  the 
sheriff  of  Fayette  county.  It  did  not  call  in 
question  the  equity  of  the  judgment  origi- 
nally, but  insisted  that  it  was  now  inequitable 
that  it  should  be  further  executed. 

The  solution  of  this  question  depends  on 
the  true  construction  of  section  fourth  of  ch. 
179  of  the  Code,  p.  677,  This  section  provides, 
that  "jurisdiction  of  a  bill  of  injunction  shall 
be  in  a  Circuit,  County  or  Corporation  court 
of  a  county  or  corporation,  in  wnich  the  judg- 
ment is  rendered,  c»r  the  act  or  proceeding  is 
to  be  done,  or  is  doing,  or  apprehended,  except 
that  a  County  or  Corporation  court  shall  not 
award  an  injunction  to  a  judgment  or  pro- 
ceeding of  any  other  court."  And  as  this 
was  a  bill  seeking  relief  against  a  judgment 
of  the  Circuit  court  of  Fayette  county 
628  at  *the  suit  of  a  defendant  in  the  judg- 
ment, and  praying  an  injunction  to 
restrain  the  plaintiff  and  the  sheriff  from  any 
further  proceeding  upon  it  on  the  execution 
sued  out  thereon,  (though  the  latter  was 
directed  to  and  sought  to  1^  levied  ia  Raleigh 
county,)  it  would  seem  to  be  directly  within 
the  terms  of  the  provision,  and  that  the  juris- 
diction of  the  bill  was  in  the  Circuit  court  of 
Fayette.  But  it  is  supposed  there  may  be  a 
distinction  between  the  case  of  an  injunction 
to  a  judgment  for  matter  of  equity  existing 
anterior  to  the  judgment,  and  for  matter  aris- 
ing subsequently,  such  as  payment  or  the  like, 
which  renders  any  further  proceeding  to 
enforce  the  judgment  by  execution  improper 
and  inequitable;  and  that  in  the  latter  case, 
if  the  execution  be  sent  to  a  different  county 
from  that  in  which  the  judgment  was  ren- 
dered, and  is  about  to  be  levied,  the  defend- 
ant may  prosecute  his  bill  for  an  injunction 
in  the  court  of  the  county  in  which  the  levy 
is  about  to  be  made  ;  the  injunction  in  such 
case  being  not  to  the  judgment,  but  to  restrain 
an  act  or  proceeding  contrary  to  equity, 
about  to  be  done  in  that  county,  within  the 
meaning  of  the  law.  But  I  can  perceive  no 
good  reason  for  any  such  distinction.  It  is 
in  either  case  an  injunction  to  the  judgment ; 
and  in  both,  the  relief  is  afforded  by  perpet- 
ually enjoining  the  judgment,  in  whole  or 
in  part,  according  to  the  nature  of  the  case. 
In  strictness,  there  is  no  such  thing  as  an 
injunction  to  a  judgment,  because  the  court 
of  chancery  does  not  act  upon  the  law  court, 
and  neither  reverses,  rescinds  nor  annuls  the 
judgment.  It  acts  upon  the  party  only, 
restrains  him  from  enforcing  the  judgment 
by  execution,  and  punishes  him  as  for  a  con- 
tempt for  any  violation  of  its  mandate. 
Ash  by  V.  Kiger,  Gilm .  153.  But  in  common 
legal  parlance,  and  for  the  sake  of  brevity, 
its  order  in  such  a  case  is  called  an  injunction 


to  a  judgment ;'  and  what  is  always  meant 
is  an  injunction  to  proceedings  on  the 

629  ^judgment ;  and  such  it  will  be  seen  is 
the  language  used  in  §  10,  p.  678,  and 

§  13,  p.  679. 

For  the  purpose  of  determining  the  court 
which  shall  have  jurisdiction  of  a  bill  of  in- 
junction, and  of  ascertaining  what  shall  be 
the  condition  of  the  injunction  bond,  and  be- 
fore what  clerk  it  shall  be  given,  the  act  in 
effect  classifies  injunctions  under  two  heads. 
First,  injunctions  to  judgments ;  second, 
other  injunctions  to  independent  or  collateral 
acts  or  proceedings,  having  no  relation  to 
judgments,  which  are  to  be  done  or  are  doing 
or  apprehended.  See  §4  and  §10.  Of  the  latter 
class  are  injunctions  to  stay  waste,  to  prevent 
a  nuisance,  to  arrest  a  sale  improperly  about 
to  be  made  by  a  trustee,  to  restrain  the  doing 
of  an  unlawful  act  prejudicial  to  the  complain- 
ant, and  for  which,  if  done,  he  could  have  no 
adequate  compensation  in  damage,  and  the 
numerous  other  matters  having  no  reference 
to  any  previous  judgment  at  law,  which  con- 
stitute the  proper  subjects  of  injunction ;  and 
these  are  plainly  the  matters  contemplated  by 
the  act  when  it  speaks  of  acts  or  proceedings 
about  to  be  done  or  apprehended.  In  the 
latter  cases,  the  jurisdiction  is  assigned  to  the 
courts  of  the  county  in  which  the  act  or  pro- 
ceeding is  about  to  be  done  or  is  apprehended : 
the  injunction  bond  is  to  be  given  before  the 
court  in  which  the  injunction  suit  is  insti- 
tuted, and  the  condition  of  the  bond  is  to  be 
such  as  the  court  or  judge  awarding  the  in- 
junction shall  prescribe.  In  the  former  the 
jurisdiction  is  to  be  in  the  court  of  the  county 
in  which  the  judgment  was  rendered,  the 
bond  is  to  be  given  before  the  clerk  of  the 
court  in  which  the  judgment  is,  and  it  is  to 
be  with  condition  to  pay  the  judgment  (in 
case  the  injunction  be  dissolved)  and  all  costs 
that  may  be  awarded  and  all  damages  that 
shall  be  incurred,  and  with  a  further  condi- 
tion, if  a  forthcoming  bond  have  been  given, 
to  indemnify  the  sureties  in  such  forthcoming 
bond. 

630  *To  the  case  which  has  been    sug- 
gested by  way  of  illustration,  a  ready 

answer  may  be  given.  It  is  the  case  of  a 
judgment  in  a  particular  county  upon  which 
an  execution  has  been  sued  out,  directed 
to  the  sheriff  of  a  different  county,  and  which 
the  sheriff  has  undertaken  to  levy  upon 
property  ;  e.  g.  a  slave,  belonging  to  a  third 
person,  a  citizen  of  the  latter  county,  who  is 
no  party  to  the  judgment,  and  who  and  whose 
property  is  in  no  manner  bound  by  the  judg- 
ment or  the  execution  issued  thereon.  Can 
he  not,  it  is  asked,  obtain  an  injunction  and 
prosecute  his  suit  in  his  own  county  to  re- 
strain the  sheriff  from  illegally  seizing  and 
selling  his  property  to  pay  another  man's 
debt?  Must  he  leave  his  own  county  and  go 
with  his  suit  to  the  court  of  the  county  where 
the  judgment  was  rendered?  The  answer  is 
that  he  may  get  his  injunction  and  prosecute 
his  suit  in  the  county  where  he  lives,  and 
where  the  sheriff  is  about  to  seize  and  sell  his 
property.  But  his  injunction  is  not  to  the 
judgment ;  he  does  not  call  it  in  question  for 
any  matter  either  existing  before  or  occur- 
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ring  since  its  rendition  :  he  does  not  seek  to 
stay  it  in  any  form,  or  to  arrest  its  execution 
by  a  levy  and  sale  of  any  property  that  may 
be  properly  liable  to  it.  As  to  him  there  is 
no  judgment,  no  execution,  and  what  he  seeks 
is  to  protect  his  property  against  the  unlaw- 
ful act  of  the  sheriff  who  is  about  to  seize  it 
without  shadow  of  authority.  It  is  a  collat- 
eral act  or  proceeding  in  pais  that  he  seeks 
to  enjoin,  not  the  due  and  regular  execution 
of  the  judgment  against  those  liable  to  it. 
If  the  injunction  be  allowed,  he  is  not  required 
to  give  t>ond  with  condition  to  pay  the  judg- 
ment and  costs  and  damages,  and  indemnify 
the  surety  in  the  forthcoming  bond,  if  any ; 
but  the  condition  of  his  bond  is  such  as  the 
court  or  judge  may  prescribe;  and  he  prose- 
cutes his  suit  in  the  court  of  that  county  in 
which  the  unlawful  act  of  the  sheriff  is  about 
to  be  done. 

631  *No  doubt  there    may   be  cases  in 
which  the  court  of  a  particular  county, 

having  jurisdiction  upon  other  grounds,  may 
rightfully  enjoin  proceedings  on  a  judgment 
of  another  county,  where  such  a  measure  is 
appropriate  to  the  relief  proper  to  be  admin- 
istered in  the  cause ;  but  where  the  sole 
ground  of  relief  is  the  right  to  enjoin  proceed- 
ings on  the  judgment  whether  for  a  matter  of 
equity  existing  anterior  to  its  rendition  or 
subsequently  arising,  and  it  is  sought  by  a 
party  who  or  whose  property  is  liable  to  exe- 
cution upon  it,  I  think  it  clear  the  case  is  one 
of  an  injunction  to  the  judgment,  within  the 
meaning  of  the  act,  and  that  the  jurisdiction 
of  the  suit  is  in  the  courts  of  the  county  in 
which  the  judgment  was  rendered ;  and  that 
a  court  of  another  county  to  which  the  execu- 
tion might  chance  to  be  sent,  and  in  which 
it  was  levied  on  property  of  a  defendant,  has 
for  that  cause  no  right  to  entertain  jurisdic- 
tion of  the  case. 

I  think  the  right  to  object  to  the  jurisdic- 
tion was  not  lost  to  the  defendants  by 
their  failing  to  plead  to  the  jurisdiction, 
and  that  the  case  is  not  within  §  19  of  ch.  171 
of  the  Code,  p.  648.  That  section  provides  that 
where  a  bill  shows  on  its  face  proper  matter 
for  the  jurisdiction  of  the  court,  no  exception 
for  want  of  such  jurisdiction  shall  be  allowed, 
unless  taken  by  plea  in  abatement,  which  shall 
not  be  received  after  answer  filed,  &c.  Here 
the  objection  is  not  for  want  of  matter  proper 
for  the  jurisdiction  of  a  court  of  equity,  but  be- 
cause the  jurisdiction  in  the  case  is  expressly 
assigned  to  another  court,  because  the  court  of 
Raleigh  was  usurping  a  jurisdiction  pertain- 
ing to  the  court  of  Fayette.  Or  if  this  could 
be  embraced  by  the  term  * 'matter  proper  for 
the  jurisdiction  of  the  court,"  then  the  bill 
on  its  face  shows  a  case  not  proper  for  the 
jurisdiction  of  the  court  of  Raleigh,  and  so  is 
not  within  the  terms  of  the  section.  It  was 
the  duty  of  the  judge  who  allowed  the 

632  injunction,  to  direct  his  *order  to  the 
clerk  of  the  Fayette  court ;  but  although 

he  failed  to  do  so,  it  was  nevertheless  the 
duty  of  the  party  to  file  his  bill  and  perfect 
his  injunction  with  the  clerk  of  that  court ; 
and  the  court  of  Raleigh  should  have  dis- 
missed the  bill  whenever  the  objection  was 
made.  Such  was  the  decree  in  the  case  of 
Randolph's  ex*or  v.  Tucker,  10  Leigh  655. 


The  act  of  December  1818, 1  Rev.  Code  1819, 
ch.  66,  §  86,  p.  214,  was  in  broader  terms  than 
the  present  act.  It  provides  that  after  answer 
filed  and  no  plea  to  the  jurisdiction,  no  excep- 
tion for  want  of  jurisdiction  should  ever  after- 
wards be  made.  Yet  it  was  held  that  it  only 
applied  to  those  cases  in  which  upon  the  face 
of  the  bill  the  matter  thereof  is  not  proper 
for  relief  in  equity.  Pollard  v.  Patterson,  3 
Hen.  and  Munf.  67 ;  Hickman  v.  Stout,  2 
Leigh  6.  But  that  act  excepted  from  its  oper- 
ation cases  of  controversy  respecting  lands 
lying  without  the  jurisdiction  of  such  court, 
and  also  cases  of  infants  and  femes  covert. 

But  if  I  am  in   error  on  this   point,  let  us 
briefly  consider  the  case  made.  *  If  the  orii^i- 
nal  bill  could  be  supposed  to  have  been  main- 
tainable upon  the  ground  (not  suggested  by 
it  however  as  a  reason  for  invoking  the  aid 
of  a  court  of  equity)  that  there  had  been  no 
sitting  of  the  Fayette  court  since  the  execu- 
tion  complained  of  issued,  and  that  there 
would  be  none  in  time  to  en  able  him  to  prevent 
a  levy  and  sale  of  his  property  by  a  motion  to 
quash,  yet  as  the  material  allegation  of  pay- 
ment of  the  whole  amount  of  the  execution  to 
the  sheriff  was  directly  put  in  issue  by  Palm- 
er's answer,  and  no  proof  offered  to  support  it, 
the  court  could  do  no  otherwise  than  dissolve 
the  injunction.    And  though  a  levy  might 
possibly  have  been   made,  yet  no  sale  could 
have  ta[ken  place  under  the  execution  before 
the  next  sitting  of  the  Circuit  court,  which 
was    to  be    on  the  3rd  day  of  September, 
the  injunction  having  been     allowed 
633      on    the    25th    of    August.     *In    the 
amended    bill    filed    on     the    dissolu- 
tion   of    the    injunction,    the    ground    of 
actual  payment  of  the  money  by   Waite  to 
the  sheriff  is  virtually  abandoned.     It  alleges 
that  the  sheriff  of  Fayette  had  levied  the 
execution  upon  property  suflScient  to  satisfy 
it,  but  had  appropriated  the  property   to  bis 
own  use,  or  if  he  had  sold  it,  had  failed   to 
account  for  the   proceeds,  and  had  falsely 
returned  that  it  had  been  sold  and  the  pro- 
ceeds applied  in  satisfaction  of  other  execu- 
tions against  Waite  having  priority.     It  also 
alleged  that  the  sheriff  had  received  a  sum 
of  three  hundred  and    forty    dollars    from 
Waite  on  the  sale  of  a  negro,  for  which  credit 
should  have  been  given  on   the  execution. 
He    thus  stated  a  case  which  showed  him 
entitled  to  full  redress  at  law  by  a  motion  in 
the  Fayette  court  to  quash  the  execution,  and 
an  action  at  law  for  a  false  return.    Now  it 
may  be  questioned  if  all  this  matter  could 
not  have  been  proved  under  the  allegations  of 
the  original  bill ;  and  if  it  could,  then  there 
was  no  reason  why  the  court  should   have 
reinstated  the  injunction  which  it  had  just 
dissolved.    But  if  they  were  new  and  origi- 
nal   matters    which    could    not    have    been 
proven  upon  the  allegations  of  the  original 
bill,  then  it  was  improper  to  reinstate  the  in- 
junction upon  the  filing  of  the  amended  bill, 
because  it  did  not  and  could   not  allege  a 
want  of  full  opportunity  to  obtain  redress  by 
setting  them  up  in  the  court  of  law  :  for  there 
had  been  two  regular  terms  of  the  Circuit 
court  of  Fayette  between  the   filing  of  the 
original  bill  and  of  the  amended  bill,  com- 
mencing by  law,  the  first  on  the  3rd  of  Sep- 
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tember  1852,  and  the  second  on  the  3rd  of 
April  1853 ;  and  no  reason  whatever  was  sug- 
gested in  the  amended  bill  why  the  party 
had  failed  to  avail  himself  of  the  opportunity 
which  they  afforded.  Now,  I  apprehend  a 
party  to  be  entertained  in  a  court  of  equity 
upon  a  case  of  this  character,  ought  to  allege 
some  reason  why  its  aid  is  invoked,  in- 
stead of  seekiifg  *his  remedy  in  the  court 
of  law.  It  should  appear  that  the  lat- 
ter could  afford  him  no  remedy,  or  an  inade- 
quate one,  or  that  he  had  been  deprived  of 
the  opportunity  of  seeking  it  without  any 
default  on  his  part,  or  some  circumstance 
should  be  shown  furnishing  a  reason  for 
withdrawing  the  matter  from  the  cognizance 
of  the  appropriate  tribunal,  and  carrying  it 
into  the  court  of  chancery.  Nothing  of  the 
kind  is  .shown  here ;  but  for  aught  that 
appeairs,  the  matter  might  have  been  as  well 
tried  and  as  full  redress  afforded  in  the  court 
of  law  as  in  the  court  of  chancery. 

The  case  of  Crawford  v.  Thurmond,  3  Leigh 
85,  is  not,  I  think,  in  conflict  with  these 
views.  That  case  involved  several  complica- 
ted questions  of  law  and  fact,  stated  in  the 
opinion  of  Judge  Carr,  and  which  he  thought 
could  be  better  tried  in  the  court  of  chancery 
than  the  law  court ;  and  there  was  an  equita- 
ble right  involved  more  appropriate  for  the 
jurisdiction  of  the  former  tribunal  than  the 
latter.  This  case  presents  a  mere  question 
-  as  to  the  regularity  and  propriety  of  the  pro- 
ceeding of  the  officer  of  the  law  court  upon 
an  executioju  placed  in  his  hands,  and  is  very 
distinguishable  from  that  just  cited.  It  more 
nearly  resembles  the  case  of  Morrison  v. 
Spoaf,  10  Gratt.  228,  in  which  this  court  was 
of  opinion  the  party  had  improperly  sought 
relief  in  the  court  of  chancery  when  his 
redress  was  in  the  court  of  law. 

It  may  be  added  too  that  all  the  material 
allegations  of  both  the  original  and  amended 
bills  were  denied  or  directly  put  in  issue  by 
the  parties  upon  whom  their  gravamen  rested, 
and  no 'proof  whatever  was  offered  in  sup- 
port of  any  of  them. 

In  every  view  of  the  case,  I  think  the  Cir- 
cuit court  properly  refused  to  grant  the  relief 
sought  by  the  bill.  I  think,  however,  before 
dismissing  the  bill,  the  injunction  should 
have  been  formally  dissolved,  and  in  that 

respect  that  the  decree  should  now  be 
635      amended ;  *and  so  amended,  should  be 

affirmed  with  costs  to  the  appellees. 

MONCURE  and  SAMUELS,  Js.,  concurred 
in  the  opinion  of  Lee,  J. 

ALLEN,  P.,  concurred  in  affirming  the 
decree  on  the  first  ground  stated  in  the  opin- 
ion of  Lee,  J. 

DANIEL,  J.,  concurred  in  affirming  the 
decree. 

Decree  affirmed. 


ments  put  up  thereon  ;  and  he  contracts  with  H  to 
execute  the  work.    H  proceeds  and  does  a  part  of 
the  work,  and  receives  some  payments  from  T :  but 
finding  that  T  is  embarrassed,  he  stops  the  work 
and  declares  that  he  will  proceed  no  farther  with 
it    N  then  tells  H  to  go  on  and  finish  the  work, 
and  he  will  pay  him.    H  then  ffoes  on  and  does  the 
work :   and  after  it  is  done  settles  with  T,  and 
takes  his  bond  for  the  balance  due  to  him.    T  bein^: 
unable  to  pay  him,  H  sues  N  for  the  whole  balance 
due  him  for  the  work.    HaiD : 
I.  Sane—niMt  Be  In  Writing.*— That  T  not  having: 
been  released  from  his  liability  to  H,  the  promise 
of  N  is  a  collateral  promise,  and  nothavinsr  been 
in  wrltinsr,  is  void  by  the  statute  of  frauds. 
a.  Contrsct—Promlse  Entire  iNit  Partially  Collateral 
— Effect t—That  the  promise  alleffed  in  the  decla- 
ration beinff  an  entire  promise  to  pay  as  well  for 
that  done  before,  as  for  that  don«  after   the 
promise,  even  if  the  promise  would  have  been 
valid  as  to  the  work  to  be  done,  it  was  collateral 
as  to  that  which  had  been  executed,  and  being- 
an  entire  promise,  it  is  void  as  to  the  whole. 


636         *Noye8'  Ex'x  v.  Humphreys. 

July  Term,  1864,  Lewisburff. 

Collateral  PromlsM    C—  at  Bar.— N  rents  property 
to  T,  who  undertakes  to  have  certain  improve- 


•Collateral  Promises— Must  Be  In  Writing. —In  Rad- 
cliff  ▼.  Pounds  tone,  33  W.  Va.  784,  it  was  held  that  a 
collateral  promise  not  beinff  in  writing  was  void  by 
the  statute  of  fraud,  the  court  citing-  the  principal 
case,  Waggoner  v.  Gray,  2  H.  &  M.  eos.  Cutler  v.  Hin- 
ton,  6^Rand.  509,  and  Ware  t.  Stephenson,  10  Ijeigh 
156,  to  support  the  proposition. 

Contract— To  Pay  Debt  of  Another— New  and  Original 
ConsMoratlon.— In  Riflfe  t.  Gerow,  2B  W.  Va.  468,  2  S. 
E.  Rep.  107.  it  is  said:  "In  Prime  v.  Koehler,  77  N.  Y. 
01,  it  was  held  that  'where  the  purpose  of  the  prom- 
isor to  pay  the  debt  of  a  third  person  is  to  secure  a 
benefit  to  the  promisor,  by  relieving  his  property 
from  a  lien,  or  securing  or  con  firming  his  possession, 
the  promise  is  original,  and  not  collateral,  and  so  is 
not  within  the  statute  of  frauds.*  Andrews,  J. ,  in 
delivering  the  opinion  of  the  court,  said:  'The  cir- 
cumstances bring  the  case  directly  within  the  third 
class  of  cases  enumerated  in  Leonard  v.  Vreden- 
burgh,  8  Johns.  28,  viz.,  where  the  promise  to  pay  the 
debt  of  another  arises  out  of  some  new  and  original 
consideration  of  benefit  or  harm  running  between 
the  newly-contracting  parties.  In  this  class  of 
cases  the  subsisting  liability  of  the  original  debtor 
is  no  objection  to  the  recovery;  and,  where  the  pur- 
pose of  the  promise  is  to  secure  a  benefit  to  the 
promisor  by  relieving  his  property  from  a  lien,  or 
securing  and  confirming  his  possession,  the  promise 
is  original,  and  not  collateral,  although  a  third  per- 
son may  be  personally  liable  for  the  debt,  and  the 
promise  may  be  in  form  a  promise  to  pay  such 
debt,  and  although  the  performance  of  the  promise 
may  result  in  discharging  the  debt*  See,  also, 
Waggoner  v.  Gray's  Adm'r,  2  H.  &  M.  608:  Cutler 
V.  Hlnton,  6  Rand.  500;  Ware  v.  Stephenson,  10 
Leigh  156 ;  Noyes  v.  Hun^revs,  11  Qratt,  €86:  Rad- 
clift  V.  Poundstone,  28  W.  Va  724.*' 

For  further  authority  in  accord  with  the  proposi- 
tion that,  where  the  promise  to  pay  the  debt  of 
another  arises  out  of  some  new  and  original  consid- 
eration, it  is  not  within  the  statute  of  frauds,  see 
Hopkins  V.  Richardson.  0  Gratt  404;  Wright  v.  Smith, 
81  Va.  777,  782  ;  Skinker  v.  Armstrong,  80  Va  1015,  U 
S.  E.  Rep.  077  ;  2  Va.  Law  Reg.  466. 

t5anie- Entire  Promise— Partially  Collateral— Effect. 

—Where  a  verbal  promise  is  eutire  and  relates  in 
part  to  matter  which  render  it  necessary,  under  the 
statute  of  frauds,  that  the  promise  should  be  in 
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This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Kanawha  county,  broug-ht  by 
John  R.  Humphreys  ag^ainst  Bradford  Noyes, 
and  upon  his  death  revived  ag^ainst  his  execu- 
trix. On  the  trial  it  appeared  by  a  written 
ag'reement,  that  Noyes  had  leased  certain 
salt  property  to  James  M.  Thompson  for  ten 
years,  reserving  rent  to  a  large  amount^  and 
that  Thompson  undertook  to  make  very  con- 
siderable- improvements  upon  the  property ; 
to  aid  him  in  doing  which,  Noyes  was  to  ad- 
vance to  him  the  sum  of  two  thousand  dollars. 
Several  witnesses  testified  that  Thompson 
employed  the  plaintiff  to  execute  a  part  of  the 
work  which  he  was  bound  by  his  agreement 
with  Noyes  to  have  done  ;  but  he  being  in  em- 
barrassed circumstances,  the  plaintiff, 
637  after  he  had  executed  a  part  of  *the 
work,  apprehending  that  Thompson 
would  not  pay  him,  stopped  his  work,  and  re- 
fused to  proceed  with  it  under  his  contract 
with  Thompson  ;  alleging  as  a  reason  for  his 
quitting  the  work,  that  he  had  ascertained 
that  Thompson  was  in  embarrassed  circum- 
stances, and  unable  to  pay  him ;  and  that  he 
could  not  afford  to  lose  so  much.  In  this  state 
of  things  Noyes  went  up  to  the  place,  and  said 
to  the  plaintiff,  "The  work  is  now  com- 
menced ;  it  must  go  on.  Go  on  and  .finish 
it :  1  will  pay  you  for  it ;"  or,  **I  will  see  it 
paid."  The  plaintiff  then  resumed  his  work 
and  completed  it,  Noyes  attending  to  its 
execution  and  giving  directions  about  it  all 
the  time  it  was  in  progress,  which  was  be- 
tween four  and  six  months. 

A  witness  also  testified,  that  whilst  the 
plaintiff  was  at  work,  Thompson  advanced 
to  him  from  time  to  time  four  hundred  and 
thirty-six  dollars,  the  largest  portion  of 
which  was  furnished  by  Noyes ;  and  when 
the  work  was  completed,  the  plaintiff  gave 
to  Thompson  his  account,  which  Thompson 
entered  in  his  book  in  the  presence  of  the 
plaintiff,  and  deducting  the  amount  he  had 
advanced,  ascertained  the  balance  due  to  the 
plaintiff  to  be  four  hundred  and  fifty-four 
dollars  and  seventy -eight  cents.  For  this 
balance  Thompson  gave  the  plaintiff  his  bond 
at  nine  months.  This  bond  was  drawn  to  be 
executed  by  two  parties,  but  it  was  only  exe- 
cuted by  Thompson .  This  witness  also  tes- 
tified that  Noyes  had  advanced  to  Thompson 
upwards  of  four  thousand  dollars  towards  the 
completion  of  the  improvements  on  the  prop- 
erty. 

It  appeared  further  from  the  evidence,  that 
the  plaintiff  had  taken  the  benefit  of  the  act 

writing  (for  example,  where  the  promise,  as  In  the 
principal  case,  is  partially  collateral),  the  whole 
promise  is  void.  For.  since  the  promise  is  entire 
and  part  of  it  is  void,  the  whole  is  thus  rendered 
defective.  See  the  principal  case  cited  in  support  of 
this  proposition  in  Com.  y.  McCullouflrh,  90  Va.  616, 
19  S.  E.  Rep.  114;  Enffleby  v.  Harvey,  98  Va.  445,  25  S. 
E.  Rep.  225. 

BUI  of  Exceptions-Certification  of  Evidence— Old  Rule 
In  Viriirlnla.— See  principal  case  cited  in  Payne  t. 
Grant,  81  Va.  169.  See  also.  Gimmi  v.  CuUen,  20  Gratt. 
439,  and  foot-note;  Read's  Case,  22  Gratt.  924.  and 
foot-note;  monographic  note  on  "Bills  of  Exception*' 
appended  to  Stoneman  y.  Com..  25  Gratt.  887. 


for  the  relief  of  insolvent  debtors*  and  had 
surrendered  in  his  schedule  the  bond  of 
Thompson  ;  but  had  not  named  in  his  sched- 
ule any  claim  which  he  had  upon  Koyes.  It 
also  appeared  that  the  debt  upon  which  be 
had  taken  the  benefit  of  the  said  act,  had 
been  paid  off  before  this  suit  was  insti- 
tuted. 

638  *The  bill  of  particulars  filed  in  this 
cause  was  a  copy  of  the  account  g'iven 

to  Thompson,  as  l>efore  stated. 

After  all  the  evidence  had  been  introduced, 
the  defendant  moved  the  court  to  give  to  the 
jury  five  instructions,  which  were  given, 
with  certain  additions  thereto.  They  are  as 
follows : 

1.  If  the  jury  are  satisfied,  from  the 
evidence,  that  the  plaintiff,  after  the 
promises  supposed  to  have  been  made  by 
the  intestate  Noyes,  and  laid  in  the  dec- 
laration in  this  suit,  took  the  insolvent 
debtors'  oath  as  aforesaid,  and  in  his 
schedule  surrendered  the  bond  of  James 
M.  Thompson  for  four  hundred  and  fifty-four 
dollars  and  seventy -eight  cents,  the  balance 
due  from  him  on  the  work  and  labor  sued  for 
in  this  action,  and  did  not  set  out  in  his  sched- 
ule any  claim  of  any  kind  whatever  against 
the  intestate  Noyes,  from  such  omission  under 
the  insolvent  oath  the  jury  may  presume  an 
admission  on  the  part  of  the  plaintiff,  that  at 
the  time  he  took  the  oath  the  said  Noyes  was 
in  nowise  liable  to  him  for  money  or  prop- 
erty under  any  antecedent  contract  or  en- 
gagement. 

2.  If  the  jury  are  satisfied  from  the  evi- 
dence, that  the  work  and  labor  sued  for  in  this 
action  was  work  which  James  M.  Thompson 
was  bound  to  perform,  and  for  the  doing  of 
which  he  was  liable  by  his  contract  with  the 
plaintiff  to  pay  him,  no  promise  by  the  intes- 
tate Noyes,  to  pay  for  the  same,  or  see  it 
paid,  is  valid  and  binding  on  him,  unless 
such  promise  is  in  writing,  and  signed  by 
him. 

3.  If  the  jury  believe  that  the  plaintiff,  by 
his  parol  contract  with  J.  M.  Thompson,  had 
a  right  to  recover  from  him  for  the  work  and 
labor  sued  for  in  this  action,  and  that  the 
said  work  and  labor  was  such  as  the  said 
Thompson  was  bound  to  execute,  in  such 
event  the  promise  of  the  said  intestate  is  col- 
lateral, and  should  be  in  writing  to  bind  him. 

4.  If  the  jury  shaU  be  satisfied  from   the 

evidence,  that  James  M.  Thompson,  by 

639  parol    contract,    employed    *the    said 
plaintiff  to  execute  for  him  the  work 

sued  for  in  this  action,  and  that  such  contract 
was  not  rescinded ;  and  when  the  plaintiff 
completed  the  work,  the  parties,  Thompson 
and  Humphreys,  settled,  and  the  said  Thomp- 
son executed  his  bond  or  writing  under  seal, 
for  the  balance  due  on  the  work,  to  said 
Humphreys,  that  such  bond  extinguished  the 
simple  contract  in  law  between  them,  as  well 
as  all  parol  promises  by  the  intestate  to  guar* 
antee  the  payment  of  such  simple  contract 
liability. 

5.  If  the  jury  are  satisfied  that  the  contract 
between  Thompson  and  plaintiff  was  not 
rescinded  by  agreement  between  them,  the 
mere  fact  that  Bradford  Noyes  may  have 
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agreed  by  parol  to  pay  Humphreys,  or  see 
him  paid,  does  not  extin^jfuish  the  contract 
with  Thompson  or  his  liability  to  pay  the 
plaintiff. 

The  first  instruction  was  given,  with  the 
following  addition,  viz:  • 

That  is,  if  the  evidence  and  all  the  circum- 
stances in  the  cause,  taken  and  considered 
tog^ether,  shall,  in  their  opinion,  warrant  such 
presumption.  The  evidence  in  reference 
to  the  schedule,  and  the  omission  on  the 
part  of  the  plaintiff  to  mention  any  claim, 
therein  against  Noyes,  as  well  as  all  the  evi- 
dence in  the  cause,  is  submitted  to  the 
jury,  and  it  is  for  them  to  decide  upon  it,  both 
as  to  its  weight  and  effect,  and  to  draw  such 
conclusion  from  it  as  in  their  judgment  it 
shall  be  entitled  to. 

The  second  instruction  was  given  to  the 
jury,  with  the  following'  explanation  : 

But  if  the  jury  are  satisfied  from  the  evi- 
dence that  the  work  sued  for  was  not  done 
under  the  contract  between  the  plaintiff  and 
James  M.  Thompson,  but  that  the  work  was 
performed  under  an  agreement  between  the 
plaintiff  and  Noyes  and  a  promise  on  the 
part  of  Noyes  to  pay  for  it,  and  that  such 
promise,  was  a  direct  promise,  then  and  in 
that  event  such  promise  would  be  valid  and 
binding-  without  being  put  in  writing. 
640  *The  third  instruction    was    given, 

with  this  explanation  : 

But  that  if  the  jury  were  satisfied  from  the 
evidence  that  the  work  was  not  done  under 
the  contract  between  the  plaintiff  and 
Thompson,  and  that  the  plaintiff  had  aban- 
doned under  that  contract,  and  that  it  was 
done  under  an  original  agreement  between 
the  plaintiff  and  Noyes,  and  that  the  promise 
to  pay  for  it  was  a  direct  one,  then  such 
promise  would  be  binding  without  writing. 

The  fourth  instruction  was  given,  with 
the   following  additions : 

But  if  the  jury  were  satisfied  from  the  evi- 
dence that  the  work  was  not  done  by  the 
plaintiff  under  the  parol  contract  between 
him  and  Thompson,  but  under  an  original 
contract  between  him  and  Noyes,  and  that 
Noyes  made  a  direct  promise  to  pay  him  for 
the  same,  and  that  the  plaintiff  did  do  the 
work  on  the  faith  of  that  promise  alone,  then 
and  in  that  event  a  settlement  between 
Thompson  and  the  plaintiff  after  the  work 
was  completed  by  the  plaintiff,  and  the  exe- 
cution of  his  bond  or  writing-  under  seal  by 
Thompson  to  the  plaintiff  for  the  balance 
due  on  the  work  would  not  extinguish  the  sim- 
ple contract  so  made  between  Noyes  and  the 
plaintiff,  notwithstanding  there  may  have 
been  no  rescission  of  the  parol  agreement 
between  the  plaintiff  and  Thompson,  unless 
the  plaintiff  received  said  bond  or  writing 
under  «eal  from  Thompson  as  his  bond  or 
writing  under  seal  for  said  work. 

Fifth  instruction  given,  with  this  addition: 
But  that  although  there  was  no  rescission 
of  the  contract  between  plaintiff  and  Thomp- 
son, if  the  jury  was  satisfied  from  evidence, 
the  work  sued  for  was  done  for  Noyes  under 
an  original  contract  between  him  and  plain- 
tiff, and  that  Noyes  made  a  direct  promise  to 
pay  for  the  same,  that  the  work  was  done  on 


Noyes*  credit  alone,  and  on  the  fact  of  his 
promise  to  pay,  then  such  promise  is  binding 
on  him. 

641  *To  the  giving  of  these  additions 
to     the    instructions     the    defendant 

excepted. 

There  was  a  verdict  for  the  plaintiff  for 
four  hundred  and  fifty  dollars,  with  interest 
thereon  from  the  18th  of  December  1844  until 
paid :  Whereupon  the  defendant  moved  the 
court  for  a  new  trial,  which  was  overruled  ; 
and  the  defendant  again  excepted.  This  ex- 
ception, instead  of  stating  the  facts  proved, 
referred  to  the  evidence  as  stated  in  the  first 
exception.  There  was  then  a  judgment  for 
the  plaintiff ;  and  the  defendant  applied  to 
this  court  for  a  supersedeas,  which  was 
awarded. 

McComas,  for  the  appellant,  insisted  : 

1.  That  the  instructions  asked  propounded 
the  law  correctly  ;  and  that  the  additions 
thereto  given  by  the  court  were  calculated  to 
mislead  the  jury.  That  the  additions  to  the 
first  instruction  asked  were  inexplicable ; 
and  was  further  objectionable,  because  the 
court  did  not  instruct  the  jury  upon  the  law, 
but  left  the  whole  case  to  them.  That  the 
additions  to  the  second  and  third  instructions 
assumed  a  state  of  facts  not  authorized  by 
the  evidence  ;  and  moreover  used  the  phrase 
''direct  promise,"  without  any  explanation  of 
its  meaning  ;  and  thus  leaving  the  jury  to 
conclude  that  an  express  promise  was  an  orig- 
inal promise. 

2.  That  the  undertaking-  of  Noyes  was  a 
collateral  and  not  an  original  undertaking-, 
and  not  being  in  writing,  was  void  by  the 
statute  of  frauds.  And  he  cited  Cutler  v. 
Hinton,  6  Rand.  509  ;  and  insisted  that  this 
case  settled  the  principle  that  where  there  is 
an  undertaking  for  another  and  both  are 
bound,  then  it  is  not  an  original  but  a  collat- 
eral undertaking,  and  must  be  in  writing. 
He  stated  that  other  judges  had  classified  the 
cases.  First.  Where  the  promise  is  made 
before  the  consideration  for  -it  is  obtained. 

Second.  Where   the    promise  is  made 

642  after  the  consideration  is  ^obtained. 
Third.  Where  there  is  a  new  consider- 
ation. The  first  two  classes  were  held  to  be 
within  the  statute  ;  and  the  third  had  been 
held  not  to  be  within  it.  Farley  v.  Cleveland, 
4  Cow.  R.  432.  But  this  case  showed  that 
upon  the  last  point  there  was  a  great  conflict 
of  authorities  ;  and  in  fact  it  was  not  sus- 
tained by  them.  But  however  that  might 
be,  the  case  here  did  not  come  within  it,  as 
there  was  in  fact  no  new  consideration  for 
the  promise  of  Noyes.  He  made  no  new  con- 
tract with  Humphreys,  but  his  promise  was 
to  pay  for  the  work  done  under  the  contract 
made  by  Humphreys  and  Thompson,  for 
which  Thompson  continued  to  be  bound  ;  and 
therefore,  according  to  Cutler  v.  Hinton,  the 
promise  was  collateral. 

Fitzhugh  and  Doddridge,  for  the  appellee, 
insisted : 

1.  That  the  instructions  asked  for  by  the 
defendant  below,  were  based  upon  a  partial 
view  of  the  facts,  and  therefore  calculated  to 
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mislead  the  jury  ;  and  that  the  additions  to 
them  given  by  the  court  were  only  intended 
to  give  the  law  as  applicable  to  all  the  facts 
proved  in  the  cause.  And  they  insisted  that 
if  the  instructions  were  substantially  correct, 
this  court  would  not  reverse  the  judgment  for 
any  mere  verbal  inaccuracies.  Spencer  v. 
Pilcher,  8  Leigh  565. 

2.  That  the  case  did  not  come  within  the 
principles  applicable  to  collateral  promises. 
That  there  was  in  fact  a  new  contract,  and 
that  upon  a  new  consideration.  They  re- 
ferred to  I^eonard  v.  Vredenburgh,  8  John. 
R.  23  ;  in  which  Kent  states  the  classes  into 
which  the  cases  are  resolved.  Of  these  the 
third  is  where  there  is  a  new  consideration  of 
benefit  to  the  promiser  or  harm  to  the  other 
party.  Meech  v.  Smith,  7  Wend.  R.  315 ;  Par- 
ley V.  Cleveland,  4  Cow.  R.  432.  In  this  last 
case  the  division  is  recognized,  and  numerous 
cases  are  cited  to  illustrate  each  class  :    And 

in  the  two  last  cited  cases  the  original 
643      party  was  still  *bound.     They  referred 

also  to  King  v.   Despard,  5  Wend.  R. 
277. 

They  insisted  further  that  Cutler  v.  Hin- 
ton  was  not  at  variance  with  these  authori- 
ties. That  case  came  clearly  within  the  first 
class,  and  was  within  the  words  of  the 
statute  :  That  there,  there  was  no  new  consid- 
eration. And  they  referred  to  Ware  v.  Ste- 
phenson, 10  L/eigh  155,  as  not  extending  the 
principle  as  far  as  it  was  stated  in  Cutler  v. 
Hinton.  They  insisted  further  that  the 
question  as  to  whom  the  credit  had  been 
given  was  one  for  the  jury.  Darnell  v.  Tratt, 
12  Eng.  C.  Lr.  R.  36. 

ALLEN,  P.    The  cases  upon  undertakings 
coming  within  the  scope  of  that  branch  of 
the  statute  of  frauds  prescribing  the  mode 
in  which  the  special  promise  to  answer  for 
the  debt,  default  or  misdoings  of  another 
person  should  be  made,  have  been  numerous, 
and  many  subtle,  if  not  shadowy,  distinc- 
tions   have    ]>een  taken.    Every    collateral 
promise  to  answer  for  the  debt,  default  or 
misdoings  of  another  person,  is  within  the 
statute,  and  void  if  not  in  writing  ;  but  orig- 
inal undertakings  need  not  be  in  writing,  not 
being  within  the  statute.    The  difficulty  is  in 
determining  under  which  head  the  undertak- 
ing in  any  particular  case  is  to  be  classed. 
Where  the  party  undertaken  for  is  under  no 
original  liability,  the  promise  is  an  original 
promise,  and  binding  though  not  in  writing; 
the  promiser  is  the  party  immediately  liable, 
and  the  undertaking  is  to  pay  or  answer  for 
his  own  debt  or  default,  and  not  for  another's. 
But  it  has  been  settled  in  England  that  if 
the  party  undertaken  for  is  liable,  the  prom- 
ise must  be  in  writing.    This  is  the  principle 
decided  in   the  leading  case  of  Birkmyr  v. 
Darnell,  1  Salk.  R.  27.    There,  in  considera- 
tion that  the  plaintiff  would  deliver  his  horse 
to  A,  the  defendant  promised  that  A  should 
return  him  safe.    This  case  was  held 
644      to  be  a  ^collateral  undertaking  for  an- 
other ;  for  the  undertaker  comes  in  aid 
to  procure  credit  for  another  ;  and  there  is  a 
remedy  against  both  ;  for  the  plaintiff  could 
maintain  detinue  upon  the  bailment  against 


the  original  hirer,  as  well  as  assumpsit  on 
the  promise  against  the  defendant.  In  the 
note  to  Forth  v.  Stanton,  1  Wms.  Saund.  211, 
it  is  said,  'Hhat  it  is  clear  the  mere  exist- 
ence ^f  the  debt,  default  or  miscarriage,  is 
not  sufficient  to  support  the  promise  ;  there 
must  be  some  consideration  for  it,  and  there- 
fore the  promise  must  in  all  cases  be  founded 
on  a  new  consideration.  The  question  in- 
deed is.  What  is  the  promise  ?  Whether  it 
be  a  promise  to  answer  for  the  debt  Ac  of 
another,  for  which  that  other  remains  liable* 
not  what  the  consideration  for  that  promise 
is  ;  for  it  is  plain  that  the  nature  of  the  con- 
sideration cannot  affect  the  terms  of  the 
promise  itself,  unless  it  t>e  an  extinguish- 
ment of  the  liability  of  the  other  party." 

The  cases  of  Goodman  v.  Chase,  1  Bam.  A 
Aid.  297,  and  of  Williams  v.  Leper,  3  Burr. 
R.  1886,  illustrate  the  last  proposition.  In 
the  first  case,  the  defendant,  in  consideration 
that  the  plaintiff  would  discharge  his  debtor 
arrested  under  a  ca.  sa.  promised  to  pay  the 
debt.  It  was  held  unnecessary  that  the 
promise  should  be  in  writing,  for  the  debtor's 
liability  ended  on  his  discharge,  so  that  the 
defendant  was  never  liable  for  his  debt; 
and  in  Williams  v.  Leper,  the  defendant 
having  got  possession  of  goods  which  were 
subject  to  distress  for  rent  in  arrear,  prom- 
ised the  landlord  he  would  pay  him  the  rent, 
if  he  would  desist  from  distraining.  The 
judge  considered  the  goods  as  the  debtor  ; 
and  therefore  the  promise  was  not  to  pay 
the  debt  of  another,  but  the  debt  for  which 
the  goods  were  liable,  of  which  goods  the 
defendant  was  owner.  Nor  is  it  material  at 
what  time  the  promise  to  pay  for  the  debt  or 
default  of  another  is  made,  if  the  debt  is  a 

continuing  debt  for  which  the  debtor 
645      remains  liable.    *In  Matson  v.  Wharan, 

2  T.  R.  80,  the  court  held  that  there  was 
no  distinction  between  a  promise  to  pay  for 
goods  furnished  for  the  use  of  another,  made 
before  they  were  delivered  and  after,  if  the 
person  for  whose  use  they  were  furnished  is 
liable  at  all.  Nor  is  there  any  distinction 
drawn  by  the  cases  referred  to,  as  decided  in 
the  courts  of  England,  whether  the  parol 
promise  to  pay  the  debt  of  another  is  sup- 
ported by  a  consideration  moving  to  the 
debtor  or  the  promisee  provided  the  original 
debt  continues  to  subsist  as  a  cause  of 
action  against  the  original  debtor  :  Though 
in  New  York,  in  the  cases  of  Farley  v- 
Cleveland,   4  Cow.  R.  432,  King  v.  Despard, 

5  Wend.  R.  277,  a  different  rule  was  adopted ; 
those  cases  deciding  that  where  there  is  a 
new  and  original  consideration  of  benefit 
to  the  defendant  or  harm  to  the  plaintiff 
moving  to  the  party  making  the  promise,  the 
subsisting  liability  of  the  original  debtor  is 
no  objection  to  the  recovery.  In  Virginia, 
the  cases  of  Waggoner  v.  Gray's  adm*r,  2  Hen. 

6  Munf.  603  ;  Cutler  v.  Hinton,  6  Rand.  509, 
and  Ware  v.  Stephenson,  10  Leigh  155,  have 
recognized  and  adopted  the  rule  as  deduced 
from  the  English  cases.  In  the  first  case. 
Judge  Roane  lays  down  the  rule  to  be,  "that 
where  the  person  on  whose  behalf  the  prom- 
ise was  made,  is -not  discharged,  but  the 
person  promising  agrees  to  seethe  debt  paid. 
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so  that  the  promisee  has  a  double  remedy,  the 
promise  is  collateral." 

In  the  case  of  Cutler  v.  Hinton,  the  de- 
fendant made  the  promise  before  the  g^oods 
were  delivered,  saying-  he  would  pay  for 
any  goods  sold  to  his  son  in  law,  or  to 
any  merchant  of  whom  his  son  in  law  mig'ht 
purchase,  that  he  would  pay  for  him  a  cer- 
tain sum.  The  promise  was  held  to  be  col- 
lateral, and  being  verbal,  void  under  the 
statute.  Judge  Carr,  after  a  review  of  some 
of  the  leading  English  cases,  concludes  with 
the  remark,  '*That  these  cases,  out  of  a 
vast  multitude,  serve  to  exemplify  the 
646  geoeral  principle,  that  where  *the  prom- 
isee has  a  double  remedy,  both  against 
the  promiser  and  him  in  whose  behalf  the 
promise  is  made,  such  promise  is  collateral, 
and  mustlbe  in  writing." 

In  the  last  case  of  Ware  v.  Stephenso^n,  the 
consideration  for  the  promise  was  for  the  ben- 
efit of  the  promiser ;  the  articles  were  deliv- 
ered to  a  workman  engaged  in  building  a 
house  for  the  defendant ;  and  the  question  in 
the  case  upon  which  the  judges  differed,  was. 
Whether  the  workman  was  liable  and  bound 
to  pay  for  the  articles  delivered  to  him  ?  Judge 
Brooke  stated,  that  it  was  a  well  settled  prin- 
ciple, that  where  the  party  to  whom  goods  are 
delivered  on  the  promise  of  a  third  person  to 
pay  for  them,  is  bound  to  pay  for  them,  the 
undertaking  is  collateral,  and  if  not  in  writ- 
ing- within  the  statute  ;  but  he  thought  from 
the  facts  that  there  was  no  original  liability 
on  the  workman,  and  that  he  was  not  bound 
to  pay  for  the  articles  delivered.  Judge  Stan- 
ard,  with  whom  the  other  judges  concurred, 
thought  that  the  workman  was  responsible 
for  the  articles  delivered,  and  said,  '*That 
whatever  doubts  may  at  one  time  have  ex- 
isted respecting  undertakings  within  the 
scope  of  the  statute,  it  has  long  since  been 
definitively  settled,  that  when  an  undertaking 
is  for  a  consideration  to  be  received  by,  or  arti- 
cles to  be  supplied  to,  a  third  person,  if  the 
transaction  be  such  that  the  third  person  is 
responsible  to  the  person  who  supplies  the 
articles,  or  from  whom  the  consideration  pro- 
ceeds, the  undertaking  is  collateral,  and  if 
oral  not  binding. 

To  apply  these  principles  to  the  present 
case :  It  appears  from  the  evidence  certified 
as  ^iven  upon  the  motion  for  instructions, 
and  upon  overruling  the  motion  for  a  new 
trial,  that  the  testator  of  the  plaintiff  in 
error,  by  a  contract  dated  the  1st  of 
January  1844,  leased  a  salt  property  in 
Kanawha  county  to  James  M.  Thompson, 
who  bound  himself  to  build  a  salt  f ur- 
647  nace,  ^fixtures,  &c. ,  at  his  own  expense. 
The  testator  of  the  plaintiff  in  error 
by  the  contract  agreed  to  furnish  Thomp- 
son the  sum  of  two  thousand  dollars  towards 
said  improvements,  and  in  part  payment  of 
their  erection.  In  pursuance  of  the  said  con- 
tract, Thompson  employed  the  defendant  in 
error  to  build  some  cisterns,  and  to  do  the  work 
for  him  under  the  lease.  After  doing  a  part 
of  the  work,  he  stopped  it,  announcing  his 
determination  to  leave,  declaring  he  was 
done  with  the  job,  and  would  not  proceed  with 
the  work  upon  the  faith  or  confidence    of 


Thompson  being  pay  master  for  it.  And  there- 
upon, the  said  testator  said  to  him  the  work 
was  commenced ;  it  must  go  on  ;  and  told  him 
to  go  on  and  finish  it,  that  he  would  pay 
him  for  it,  or  see  it  paid.  The  defendant  in 
error  thereupon  resumed  work  and  continued 
until  it  was  finished. 

The  defendant  in  error  further  gave  in 
evidence  the  declaration  of  said  testator, 
shortly  after  the  conversation  aforesaid,  that 
he  would  have  to  pay  for  the  work  done  or 
doing  by  the  defendant  in  error,  and  that  he 
had  already  advanced  Thompson  two  thou- 
sand dollars  for  improvements  which  the 
latter  by  his  lease  was  bound  to  make. 

It  was  further  proved  by  the  plaintiff  in 
error,  that  her  testator  had  advanced  to 
Thompson  more  than  two  thousand  dollars ; 
that  Thompson  could  not  make  said  improve- 
ments without  such  advances,  and  that  he 
was  unable  to  pay  the  defendant  in  error  for 
his  work  according  to  the  contract,  either  at 
the  time  of  making  the  same  or  at  any  time 
since.  That  when  the  work  was  finished, 
the  defendant  in  error  rendered  his  account, 
being  the  same  stated  by  him  in  the  bill  of 
particulars  filed  in  the  suit,  which  Thomp- 
son entered  in  his  book  in  the  presence  of 
the  defendant  in  error;  the  several  payments 
made  by  Thompson  from  time  to  time  dur- 
ing the  progress  of  the  work  were  deducted, 
a  balance  ascertained,  for  which 
648  Thompson  executed  *his  bond  at  nine 
months.  The  bond  is  exhibited,  and 
has  two  seal9  to  it,  but  is  signed  by  Thomp- 
son alone;  and  was  drawn  to  be  signed  by 
the  testator;  but  there  is  no  proof  that  he 
ever  agreed  to  sign  it.  The  insolvent  papers 
of  the  defendant  in  error,  including  the 
schedule,  were  also  given  in  evidence,  from 
which  it  appears  that  on  taking  the  oath  of 
insolvency  on  the  29th  of  July  1847,  he  sur- 
rendered said  note  on  Thompson,  but  did  not 
surrender  any  claim  on  the  testator.  This 
suit  was  brought  in  the  year  1848 ;  and  it 
was  proved  that  the  debt  upon  which  the 
defendant  in  error  took  the  oath  of  insol- 
vency, was  paid  before  he  instituted  this  suit. 

After  the  evidence  was  closed,  the  plaintiff 
in  error  moved  for  five  instructions,  all  of 
which  were  given,  with  certain  explanations 
and  modifications,  to  which  she  objected ; 
but  her  objections  being  overruled,  she 
excepted ;  and  a  verdict  being  found  against 
her  for  the  balance  of  the  claim,  she  moved 
for  a  new  trial,  and  her  motion  being  over- 
ruled, she  again  excepted. 

I  think  there  was  no  error  in  the  court's 
explanation  to  the  first  instruction  moved 
for.  By  that  instruction,  the  court  was 
asked  to  tell  the  jury  that  from  the  surren- 
der of  Thompson's  bond  in  the  schedule  and 
the  omission  to  set  out  any  claim  against 
the  plaintiff's  testator,  the  jury  might  pre- 
sume an  admission  on  the  part  of  the  defend- 
ant in  error,  that  at  the  time  he  took  the 
oath  the  testator  of  the  plaintiff  in  error  was 
in  nowise  liable  to  him  for  money  or  prop- 
erty, under  any  antecedent  engagement. 
The  effect  of  the  instruction,  if  given  in  the 
terms  asked,  might  have  been  to  have  in- 
duced the  jury  to  believe  that  they    were 
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bound,  from  the  facts  stated  in  the  instiuc- 
tion,  to  presume  such  admission,  notwith- 
standing other  circumstances  in  evidence 
might  repel  the  presumption.  The  court 
informed  the  jury,  that  in  forming  their 
conclusion  as  to  this  presumed  admis- 

649  sion,  they  *should  look  not  merely  to 
the  omission  to  surrender  this  claim 

in  the  schedule,  but  to  all  the  facts  in  evi- 
dence. In  this,  I  think,  there  was  no  error. 
The  second,  third  and  fifth  instructions 
were  intended  to  present,  and  as  I  think,  do 
present  the  real  question  involved  in  the 
case  ;  and  that  is,  whether,  under  the  facts, 
the  evidence  tended  to  prove  the  undertaking 
was  original  or  collateral  ?  The  second  and 
third  are  the  same  in  substance ;  and  asked 
the  court  to  instruct  the  jury,  that  if  they 
were  satisfied  from  the  evidence,  that  the 
work  and  labor  sued  for  was  such  as  Thomp- 
son was  bound  to  execute,  and  for  which  he 
was  liable  under  his  contract  with  the  de- 
fendant in  error  to  pay  him,  in  such  event 
the  promise  was  collateral,  and  should  be  in 
writing  to  bind  said  testator.  These  instruc- 
ti<»ns  were  not  irrelevant.  The  evidence 
showed  a  contract  between  Thompson  and 
the  defendant  in  error ;  and  that  part  of  the 
work  was  performed  under  such  contract 
before  the  promise  by  the  testator.  And  the 
cases  referred  to  establish,  that  whether  the 
contract  is  collateral  or  original,  depends  on 
the  liability  of  the  party  undertaken  for. 
The  court  should  have  given  the  instructions 
as  asked  for,  and  without  the  qualifications 
annexed  to  them.  The  modifications  were 
not  warranted  by  the  evidence,  and  were 
calculated  to  mislead  the  jury.  There  was 
no  testimony  proving  or  tending  to  prove 
that  a  portion  of  the  work  was  not  performed 
under  the  contract  with  Thompson  before 
the  promise  of  the  testator.  The  promise 
declared  upon  was  an  entire  promise  covering 
the  whole  claim  for  the  work  performed  by 
the  defendant  in  error ;  and  the  court  was 
not  justified  in  assuming  that  there  was  any, 
proof  that  the  work  sued  for  was  not  done 
under  the  original  contract  between  Thomp- 
son and  the  defendant  in  error.  The  court 
was  asked  to  tell  the  jury  that  if  Thompson 
continued  liable  to  the  defendant  in 

650  error  *upon  the  first  undertaking,  the 
promise  of  the  testator  was  not  binding 

unless  in  writing.    The  qualification  of  the 
court  evades  this  proposition  altogether,  by 
informing  the  jury  that  if  they  were  satisfied 
the  work  was  not  done  under  the  contract 
between  Thompson   and    the  defendant    in 
error,  but  under  the  agreement  between  the 
testator  and  said  defendant  in  error,  and  the 
promise  of  the  former  to  pay  for  it,  and  that 
such  promise  was  a  direct  one,  it  would  be 
binding,  although  not  in  writing.    Although 
the  work  may  have  been  done  under  the 
promise  of  the  testator,  and  though  the  con- 
sideration of  such    promise    was    sufficient, 
that  does  not  make  it  an  original  promise,  if 
in  fact  the  original  contract  was  with  a  third 
person,    who   continued  responsible  to  the 
defendant    in    error,    notwithstanding    the 
promise  of  the  testator.    By  the  qualification 
of  the  court,  the  jury  were  instructed  that 


the  defendant  in  error  was  entitled  to  recover 
from  the  promiser,  notwithstanding  the  con- 
tinued liability  of  the  original  contracting 
party,  because  the  work  was  performed  in 
consequence  of  the  promise  to  be  answerable 
for  it.  The  terms  used  by  the  court  were 
calculated  to  mislead  the  jury :  It  speaks  of 
a  direct  promise,  leaving  it  uncertain 
whether  by  that  expression  was  meant  an 
express  promise  by  the  testator  to  the 
defendant  in  error,  or  an  original  or  col- 
lateral promise.  An  express  promise  to  pay 
would  probably  be  deemed  by  the  jury  a 
direct  promise ;  and  if  it  was  intended  to  be 
equivalent  to  an  original  promise,  that  was  a 
question  of  law  arising  upon  the  facts  upon 
which  the  instruction  was  asked ;  whereat 
the  qualification  refers  it  to  the  jury  to  deter- 
mine for  themselves,  whether  under  the 
facts  it  was  a  direct  or  original  promise,  or 
one  merely  collateral. 

The  fifth  instruction  asked  the  court  to 
instruct  the  jury,  that  if  the  contract  between 
Thompsoc  and  the  defendant  in  error 
651  was  not  rescinded  by  agreement  *be- 
tween  them,  the  mere  fact  that  the 
testator  of  the  plaintiff  in  error  may  have 
orally  agreed  to  pay  or  to  see  bim  paid,  did 
not  extinguish  the  contract  with  Thompson, 
or  his  liability  to  pay  the  defendant  in  error. 
This  was  given  with  the  qualification,  that 
although  there  was  no  rescission  between 
Thompson  and  the  defendent  in  error,  yet  if 
the  work  was  done  for  the  said  testator, 
under  an  original  contract  between  him  and 
the  defendant  in  error,  that  the  said  testator 
made  a  direct  promise  to  pay  for  the  same, 
and  the  work  was  done  on  his  credit  and  the 
fact  of  his  promise  to  pay,  it  was  binding  on 
him.  This  qualification  has  no  relevancy  to 
the  instruction.  The  proposition  it  pro- 
pounded was,  that  if  there  was  no  agreement 
between  the  original  parties  to  rescind  their 
contract,  a  promise  by  a  third  person  to  pay 
would  not  extinguish  the  liability  of  the  first 
promiser.  To  this  there  could  be  no  objec- 
tion ;  and  if  the  original  liability  continued, 
then  the  promise  would  be  collateral.  The 
qualification  informed  the  jury  that  although 
there  was  no  such  rescission  and  extinguish- 
ment of  liability,  yet  the  promise,  if  made 
under  the  circumstances  detailed,  would  be 
an  original  and  not  collateral  promise.  I 
think  that  in  this  the  court  erred. 

The  bill  of  exceptions  to  the  decision  of 
the  court  overruling  a  motion  for  a  new 
trial,  refers  to  and  adopts  the  statement  of 
evidence  contained  in  the  second  bill  of  excep- 
tions. That  bill  of  exceptions  states  the  evi- 
dence of  the  witnesses  examined  on  the 
trial,  instead  of  the  facts  appearing  to  the 
court  to  have  been  proved  by  such  evidence ; 
and  is,  therefore  not  well  taken  under  the 
rule  of  Bencett  v.  Hardaway,  6  Munf.  125, 
unless  it  appears  to  the  appellate  court,  that 
after  disregarding  all  the  parol  evidence  of 
the  exceptor,  and  giving  to  that  of  the 
other  party  full  credit,  the  decision  was 
wrong:  And  that,  I  think,  sufficiently  appears 

here. 
652         *The  evidence  of  the  defendant  in 

error  shows  that  Thompson,  the  leaaee 


340 


II  QRATT. 


Ybagbr,  Ex  Parts. 


653.  664,  655 


of  the  property,  had  bound  himself  to  the  land- 
lord to  erect  a  salt  furnace  and  other  fixtures 
necessary  to  the  manufacture  of  salt,  at  his 
own  proper  cost  and  charges ;  that  he  made 
the  contract  with  the  defendant  in  error  to  do 
the  work  for  him  under  the  lease  ;  that  the 
defendant  in  error,  under  this  contract,  had 
commenced  and  performed  a  portion  of  the 
work,  the  value  of  which  does  not  appear  ; 
and  that  he  then  stopped  work  and  refused 
to  proceed  with  it  under  his  contract  with 
Thompson,  alleging-,  as  his  reason  for  quit- 
ting' the  work,  that  Thompson  was  embar- 
rassed, and  unable  to  pay  him.  Thereupon, 
the  testator  of  the  plaintiff  in  error  made  the 
promise  on  which  the  suit  was  brought. 
The  promise  was  made  after  the  work  had 
been  commenced  and  a  part  had  been  exe- 
cuted. There  was  no  distinct  promise  to  pay 
for  the  work  thereafter  to  be  executed,  as 
contradistingtiished  from  what  had  been 
done.  The  promise  was  entire  and  extended 
to  all  work  the  defendant  in  error  had  con- 
tracted with  Thompson  to  do.  There  was 
no  new  stipulation  as  to  price,  or  the  descrip- 
tion of  work  or  the  mode  of  payment.  The 
promise  referred  to  the  former  contract  which 
remained  unchanged,  and  amounted  to  no 
more  than  an  undertaking  that  if  the  defend- 
ant would  go  on  and  perform  his  contract 
with  Thompson,  the  promiser  would  pay  him 
for  the  work  or  see  him  paid.  Thompson 
was  no  party  to  this  undertaking.  His  lia- 
bility to  pay  fjT  the  work  was  not  extin- 
guished or  reduced  by  it.  The  undertaking, 
so  far  from  annulling,  provided  for  the  ful- 
fillment of  his  contract,  and  as  his  responsi- 
bility continued  the  promise,  according  to 
the  decisions  of  this  court,  was  collateral, 
and  not  binding  unless  in  writing. 

Viewing  the  evidence  in  the  most  favora- 
ble light,  it  could  at  most  be  held  to 
establish  an  original  undertaking 
653  *for  work  thereafter  to  be  done.  The 
promise,  however,  embraced  the  whole 
of  the  work ;  that  done,  as  also  that  to  be  done. 
The  declaration  on  the  special  contract, 
charges  it  as  one  entire  undertaking  to  pay 
for  the  whole  of  the  work  done  under  the  con- 
tract ;  and  the  bill  of  particulars  filed  with 
the  declaration,  charges  the  said  testator  with 
the  whole  of  it.  Under  the  circumstances, 
proved  by  the  evidence  oflFered  by  the  defend- 
ant in  error,  Thompson  was  not  released ; 
no  notice  of  abandonment  is  proved;  and 
the  note  for  the  balance  shows  he  was 
held  liable  by  the  defendant  in  error  for  the 
whole  of  the  work  done.  The  debt  had  been 
incurred ;  and  though  there  may  have  been  a 
sufficient  consideration  of  benefit  to  the  land- 
lord, in  avoiding  the  loss  of  rents  and  the 
injury  resulting  from  leaving  the  work  in  an 
nnfinished  state,  to  have  supported  a  prom- 
ise to  pay  for  this  liability  of  Thompson,  the 
promise  would  have  been  collateral,  though 
on  a  good  consideration,  and  must  be  in  writ- 
ing to  be  valid.  But  where  the  verbal  prom- 
ise is  entire,  and  part  of  it  relates  to  a  matter 
which  renders  it  necessary  under  the  statute 
that  the  promise  should  be  in  writing,  the 
whole  promise  is  void.  Bein g  entire  and  part 
of  it  void,  the  whole  Is  defective.    Chit,  on 


Contract  61 .  In  the  case  of  Thomas  v.  Wil- 
liams, 21  Kng.  C.  Lr.  R.  142,  the  tenant  was 
indebted  for  a  quarter's  rent:  the  defendant, 
an  auctioneer,  was  about  to  sell  the  tenant's 
goods,  which  were  on  the  demised  premises, 
and  the  landlord  being  about  to  distrain  for 
the  quarter's  rent  due,  the  defendant  ver- 
bally promised  to  pay  not  only  the  rent  due 
but  the  rent  which  would  become  due  the 
ensuing  quarter.  The  court  held  that  the 
promise  was  void,  and  being  entire,  not  even 
the  rent  due  was  recoverable. 

Under  the  case  of  Williams  v.  Leper,  ubi 
supra,  and  cases  of  that  character,  where  the 

party  had  surrendered  the  goods  or  dis- 
654      charged  the  debt,  such  promise  *was 

held  valid  though  not  in  writing.  But 
in  the  case  of  Thomas  v.  Williams,  LK>rdTen- 
derden,  C.  J.,*said,  "There  is  no  case  in  which 
the  promise  of  payment  has  gone  beyond  the 
amount  of  the  right  vested  in  the  party  to 
whom  the  promise  was  made,  or  beyond  the 
assumed  value  of  the  fund  out  of  which  the 
payment  was  to  be  made."  The  right  vested 
in  the  plaintiff  and  for  which  he  could  have 
distrained  was  the  rent  in  arrear,  but  the 
promise  of  payment  went  beyond  that,  to  the 
rent  which  would  thereafter  become  due,  and 
was  void  on  that  account  as  to  all.  So  in 
Head  v.  Baldrey,  6  Adol.  &  Ell.  459,  33  Eng. 
C.  L.  R.  109,  the  promise  was  void  by  the 
statute  of  frauds  for  want  of  a  written  mem- 
orandum as  to  one  of  the  subject  matters,  but 
as  to  the  other  no  writing  was  necessary  ; 
but  the  court  held  the  agreement  was  indi- 
visible and  bad  altogether.  To  the  same 
effect  is  Mechelen  v.  Wallace,  7  Adol.  A  Ell. 
49,  34  Eng.  C.  L.  R.  32 ;  Lord  Lexington  v. 
Clarke,  2  Ventr.  R.  223 ;  Chater  v.  Beckett, 
7  T.  R.  201 ;  Loomis  v.  Newhall,  15  Pick.  R. 
159.  Upon  both  grounds  it  seems  to  me  the 
verdict  was  not  warranted  by  the  evidence ; 
and  that  there  should  have  been  a  new  trial. 

The  other  judges  concurred  in  the  opinion 
of  ALLEN,  J. 

Judgment  reversed. 


655 
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July  Term.  1854.  Lewisburflr. 

I.  Tsvern  Ucaiues— Oranting  or  RefoAloff—Dlicretloo 
of  County  Court.*— The  act,  Code,  ch.  90, 1 8,  p.  443, 
vests  in  the  County  courts  a  discretion  to  irrantor 
refuse  a  license  to  keep  a  tavern ;  in  the  exercise  of 
which  discretion  they  cannot  be  controlled  by  the 
Circuit  courts,  either  by  mancUanui,  writ  of  error, 
or  certiorari. 


*Llqaor  LIcemos— Discretion  of  Court  lo  Qrantlng.— 

See  the  proposition  laid  down  In  the  first  and  second 
headnotes  approved  in  Hein  y.  Smith,  18  W.  Va.  806. 
See,  in  accord,  French  v.  Noel,  22  Oratt  464. 

The  decision  of  the  principal  case  is  founded  on 
sec.  8,  ch.  90,  Code  of  1849,  which  STlves  the  county 
court  arbitrary  discretion  in  eranting-  liqnor  li- 
censes. A  later  statute.  Acts  1879-60,  p.  148,  according 
to  Leiffton  v.  Maury,  70  Va.  806,  808  (which  cites  the 
principal  case),  is  mandatory  in  its' term  and  the 
riirht  of  appeal  to  the  circuit  court  is  absolute  and 
unconditional.    But  see  Allstock  y.  Pave,  77  Va.  880| 
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a.  Same— Rlirht  to  License  Where  Applicant  Compiles 
with  Statutory  Requirements.*— Thouffh  tbe  appli- 
cant for  a  license  to  keep  a  tavern  may  brinff  him- 
self fully  within  and  up  to  all  that  the  statute 
requires,  so  that  the  County  court  may  properly 
g-rant  him  the  license  if  they  think  fit,  he  does  not 
thereby  acquire  any  such  ri^ht  to  a  license,  as 
that  the  County  court  may  be  coerced  to  errant  it 

3.  License  Applications— Refusal  of  Court  to  Act- 
Mandamus,  t— It  seems  that  the  County  court  Is 
bound  to  act  upon  every  application  for  a  license 
which  is  made  to  it;  and  if  it  refuses  to  act,  the 
Circuit  court  will  coerce  it  by  mandamut:  But 
when  the  County  court  does  act,  its  judgment  and 
discretion  is  not  to  be  controlled. 

At  the  May  term  1854  of  the  County  court 
of  Mason,  Samuel  Yeager  applied  to  the 
court  for  a  license  to  keep  an  ordinary  at 
his  house  in  the  town  of  West  Columbia, 
in  the  county  of  Mason.  It  appeared  in 
evidence  that  the  town  of  West  Columbia  is 
composed  principally  of  a  foreign  popula- 
tion, amounting-  to  above  the  number^  of 
nine  hundred ;  and  that  they  are  principally 
engaged  in  mining  coal,  and  loading  and 
transporting  it  to  Cincinnati ;  another  por- 
tion of  the  population  is  engaged  in  the 
manufacture  of  salt.  The  other  population 
in  the  village  are  engaged  in  various  trades, 
such  as  coopers  and  other  laborious  trades. 
And  there  is  and  has  been,  and  is  likely  to 
be,  a  large  immigration  to  that  place  of 
persons  as  well  transiently  as  permanently. 
The  applicant  had  been  a  licensed  tavern 
keeper  for  the  previous  two  years ;  and  he 
proved  before  the  court,  that  he  was  then 
a  sober  man,  of  good  character,  and  had 
kept  and  would  probably  keep  a  house 
useful  and  orderly,  and  such  as  the  law 
656  *requires.  And  he  produced  to  the 
court  the  sheriff's  receipt  for  the  tax 
imposed  by  law  on  ordinaries. 

It  was  also  proved  by  intelligent  and  re- 
spectable witnesses,  that  two  ordinaries 
were  believed  to  be  necessary  in  the  village ; 
and  that  there  was  not  one.  No  complaint 
was  made  by  any  person  against  the  appli- 
cant. 

891,  and  Ex  parte  Lester,  77  Va.  668.  660.  partially 
overrullnfir  Leijrton  v.  Maury,  76  Va.  866,  both  cases 
citinir  principal  case.  See  also,  the  principal  case 
cited  in  Lester  y.  Price.  88  Va.  648. 658,  8  S.  E.  Rep.  520. 
See  monofirraphic  note  on  "Intoxicating  Liquors'* 
appended  to  Thon  v.  Com.,  81  Gratt.  887. 

Discretion  of  Inferior  Courts— Not  Subject  to  Review. 

—When  the  subject,  upon  which  an  inferior  court 
has  acted,  is  one  within  Its  absolute  or  pure  discre- 
tion, its  action  cannot  be  reviewed.  Welch  v.  County 
Court,  29  W.  Va.  70, 1  S.  E.  Rep.  842,  citinr  the  prin- 
cipal case  :  Craier  ▼.  Sebrell.  9  Qratt.  182;  Bonress  y. 
Robinson.  6  W.  Va.  408,  413;  French  v.  Noel,  28  Gratt. 
454;  Hein  y.  Smith,  18  W.  Va.  858.  See.  in  accord,  the 
principal  case  cited  in  State  y.  Wade.  15  W.  Va.  587. 
alonff  with  United  States  y.  Jones.  8  Pet  884,  Phila- 
delphia, etc.,  R.  Co.  y.  Stimpson,  14  Pet  458,  and 
Com.  y.  Pierce,  4  Rand.  482. 

tMendamus.— On  the  subject  of  Mandamus,  see  the 
principal  case  cited  in  Cowan  y.  Fulton,  23  Gratt.  570, 
565,  ^n6 /OQt-note:  foot-note  to  Morris,  £x  jxtrte^  11 
Qratt  804:  Pa^e  y.  Clopton,  30  Gratt  415.  410. 


The  County  court  rejected  the  application ; 
and  Yeager  excepted.  He  then  presented  a 
copy  of  the  record  to  the  Circuit  court,  and 
applied  to  that  court  for  a  mandamus  to  the 
justices  of  the  County  court  of  Mason,  to 
compel  them  to  grant  him  an  ordinary 
license,  or  show  cause  to  the  contrary ;  but 
the  Circuit  court  rejected  the  application. 
Yeager  thereupon  applied  to  this  court  for 
a  supersedeas,  which  was  allowed.  He  also 
asked  for  a  mandamus  and  a  certiorari,  in 
order  that  if  the  law  afforded  him  any  rem- 
edy, it  might  be  enforced  in  €he  mode 
which  the  court  might  think  moat  appro- 
priate. 

The  case  was  elaborately  argued  by 
Fisher,  for  the  petitioner,  and  Fry,  who 
was  counsel  in  a  similar  case,  as  amicus 
curiae. 

DANIEL/,  J.  The  legislative  provision, 
on  the  proper  construction  of  which  the 
questions  raised  in  this  case  mainly  turn, 
will  be  found  in  chapters  38  and  96  of  the 
Code  of  1849. 

The  third  section  of  the  first  mentioned 
chapter,  p.  443-4  of  the  Code,  provides  that 
for  a  license  to  keep  a  house  of  entertain- 
ment the  application  shall  be,  when  the 
house  is  in  a  town  having  a  corporation 
court*  to  such  court,  and  when  it  is  not  in 
any  such  town,  to  the  court  of  the  county 
wherein  it  is.  If  the  court  be  of  opinion 
that  the  applicant  is  sober  and  of  good 
character,  and  will  probably  keep  a  house 
orderly,  useful  and  such  as  the  law 
657  requires,  it  may  *grant  such  license; 
and  if  the  house  be  in  a  town,  the 
court,  when  it  grants  the  same,  may,  if  the 
applicant  desire  it,  dispense  with  the  nec- 
essity of  his  providing  for  horses.  If  such 
application  be  refused,  the  refusal  shall  be 
entered  of  record;  and  a  license  shall  not 
be  granted  to  the  applicant  before  the 
next  May  term,  unless  by  a  court  composed 
of  the  justices  to  whom  the  first  application 
was  made,  or  a  majority  of  the  acting  jus- 
tices of  the  county  or  corporation. 

The  fourth  section  of  chapter  38,  p.  207 
of  the  Code,  provides,  that  no  person  shall, 
without  license,  keep  either  an  ordinary, 
house  of  private  entertainment  or  bowling 
saloon  or  alley.  And  the  eighth  section  of 
the  same  chapter  provides,  that  the  receipt 
for  the  tax  on  such  license  as  is  mentioned 
in  the  fourth  section,  shall  be  product  to 
the  court  to  which  application  is  made  for 
the  license,  before  such  application  is  con- 
sidered. If  the  court  reject  the  application, 
the  tax  shall  be  refunded  to  the  person  who 
paid  it. 

On  the  one  hand  it  was  insisted  at  the 
bar,  that  the  terms  *'may  grant  such 
license,'*  are  either  absolutely  imperative, 
making  it  the  duty  of  the  County  court  to 
grant  the  license  whenever  the  applicant 
produces  the  receipt  of  the  proper  officer  for 
the  tax  imposed  on  such  license,  and  brings 
himself  within  the  requirements  of  the 
fourth  section  of  the  first  mentioned  chapter, 
or  indicative  of  a  purpose  to  enjoin  a  duty 
which  is  to  be  performed  with  discretion ;  a 
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sonnd  discretion,  having  a  regard  to  public 
convenience,  and  looking  to  the  objects 
contemplated  by  the  act ;  and  that  the  action 
of  the  justices  in  refusing  to  grant  a  license, 
may  be  revised  and  controlled  in  a  superior 
court  by  means  of  a  mandamus. 

On  the  other  hand  it   was  insisted,    that 

the  word  "may"  is  used  in  the  statute    in 

ita  popular  sense.     That  it  is  permissive, 

and    is  employed  to   grant    an     authority 

coupled  with  a  discretion,  which   lat- 

658  ter,  *from  its  very   nature,    does   not 
admit  of  its  being  guided  or  super- 
seded by  the  orders  of  any  superior  or  ap- 
pellate tribunal. 

In  considering  these  opposing  views  we 
may,  I  think,  be  greatly  aided  by  a  refer- 
ence to  previous  legislation  on  the  subject. 

The  fourth  section  of  the  act  of  1705,  3 
Hen.  St.  376,  after  declaring  that  whosoever 
shall  retail  liquors  in  their  houses  without 
license  first  had  and  obtained,  shall  forfeit 
and  pay  a  fine  of  two  thousand  pounds  of 
tobacco,  provides,  that  '^any  one  intending 
to  set  up  an  ordinary  or  house  of  public 
entertainment,  shall  petition  the  county 
court;  and  they,  by  their  discretion,  shall 
judge  whether  it  is  convenient  to  suffer 
such  a  house  to  be  set  up ;  and  whether  the 
person  petitioning  be  of  ability  sufficient 
to  comply  with  the  intent  of  the  law  in  pro- 
viding convenient  lodging  and  diet,"  Ac, 
The  section  then  proceeds  further  to  provide, 
that  on  **said  petition  being  approved," 
the  court  shall  take  bond  of  the  petitioner, 
with  good  and  sufficient  security,  with  con- 
dition to  find  and  provide,  constantly,  good, 
wholesome  and  cleanly  lodging  and  diet  for 
travelers,  and  stablage,  provender,  Ac,  for 
horses:  And  that  **the  bond  and  security 
being  thus  taken,  the  court  may  grant  their 
order,"  Ac. 

The  act  of  1748,  J  1,  6  Hen.  St.  p.  71-2, 
after  declaring  that  every  person  intending 
to  keep  an  ordinary,  shall  first  petition  the 
County  court,  proceeds,  *'And  the  justices 
of  the  court  to  whom  such  petition  shall  be 
exhibited,  shall  thereupon  consider  the  con- 
venience of  the  place  proposed,  and  the 
ability  of  the  petitioner  to  keep  good  and 
sufficient  houses,  lodging  and  entertain- 
ment for  travellers,  their  servants  and 
horses,"  &c.  '*And  if  such  petition  shall 
appear  reasonable,  such  court  is  hereby 
authorized,  and  may,  if  they  think  fit, 
grant  the  petitioner  a  license  to  keep 

659  an  *ordinary  for  the  term  of  one  year 
next  ensuing  the  date  of  such  license, 

and  from  thence  till  the  next  court  held  for 
the  same  county,  and  no  longer;  which 
license  shall  be  signed  by  the  first  justice 
sworn  in  the  commission  of  the  peace  for 
such  county;  and  may,  upon  petition,  be 
renewed  from  year  to  year,  if  the  court 
shall  think  fit. 

The  first  of  the  above  recited  acts,  as  we 
have  seen,  commits,  in  terms,  the  granting 
of  such  licenses  to  the  discretion,  judgment 
and  approval  of  the  justices.  And  though 
the  words  of  the  act  of  1748  are  not  exactly 
the  same,  they  are  not  less  expressive  of  a 
purpose  to  confer  authority  on  the  justices 


to  consider  and  act  in  the  matter,  free  from 
all  control  other  than  the  dictates  of  their 
own  judgment. 

The  language  used  in  the  act  of  1792,  in 
reference  to  the  grant  of  the  license,  is 
identical  with  that  employed  in  the  act  of 
1748.  The  act  of  1819  provides  that  every 
person  intending  to  set  up  an  ordinary  or 
house  of  public  entertainment,  shall  first 
petition  the  court  of  the  county  or  corpora- 
tion wherein  such  ordinary  is  intended  be, 
and  obtain  a  license  for  keeping  the  same ; 
and  the  justices  of  the  court  to  whom  such 
petition  shall  be  exhibited,  shall  thereupon 
consider  the  convenience  of  the  place  pro- 
posed, the  character  of  the  petitioner  for 
good  order,  sobriety  and  honesty,  and  his 
ability  to  keep  good  and  sufficient  houses, 
&c. ;  and  if  such  petition  shall  appear  rea- 
sonable, and  the  court  shall  be  satisfied  and 
enter  of  record  that  the  petitioner  is  a  man 
of  good  character,  not  addicted  to  drunken- 
ness or  gaming,  and  shall  be  of  opinion 
that  he  will  keep  an  orderly  and  useful 
house  of  entertainment,  they  shall  be  and 
are  hereby  authorized  to  grant  to  such  peti- 
tioner a  license  to  keep  an  ordinary." — 
**Upon  like  petition  and  like  entry  on  rec- 
ord, the  license  may  be  renewed  from  year 
to  year,  as  long  as  the  court  shall  be  of 
opinion  that  the  petitioner  hath  pre- 
660  served  his  *good  character,  and  con- 
tinues to  keep  an  orderly  and  useful 
house  of  entertainment,"  &c.  2  Rev.  Code, 
ch.  240,  i  1. 

The  same  language  is  emplo3^ed  in  the 
act  of  1840.  See  ch.  21,  sec.  13,  Sess.  Acts 
1839-40. 

It  is  obvious,  I  think,  that  there  is  no 
such  variance  in  the  provisions  of  these  two 
last  mentioned  acts,  from  those  found  in 
the  preceding  acts  we  have  cited,  as  would 
denote  any  change  in  the  policy  of  the 
legislature. 

Is  anything  to  be  found  in  the  3rd  section 
of  chapter  38  of  the  Code  of  1849,  from  which 
to  infer  such  a  change  of  policy?  It  is  true 
that  the  said  section  does  not,  in  terms, 
require  the  court  to  consider  ** the  conven- 
ience of  the  place  proposed."  But  are  we 
to  infer,  from  the  absence  of  these  terms, 
a  purpose  on  the  part  of  the  legislature  to 
enjoin  it  as  a  duty  on  the  justices  to  grant 
a  license  to  every  applicant  who  proves  that 
he  is  sober  and  of  good  character,  and  will 
probably  keep  an  orderly  house,  furnished 
and  provided  with  the  accommodations  for 
travelers,  servants,  Ac,  required  by  the 
fourth  section?  Are  all  considerations  of 
the  convenience  of  the  place  proposed  to  be 
discarded?  This  would  be  to  treat  the  word 
"useful,"  employed  in  the  section,  as  of  no 
importance,  and  to  compel  the  County  court 
to  disregard  a  matter  about  which  the  law 
says  they  must  be  satisfied  before  they 
have  any  authority  to  grant  the  license. 
The  probable  utility  of  the  house  must  de- 
pend not  only  on  the  character  and  conduct 
of  the  person  who  is  to  keep  it,  and  on  its 
being  managed  and  kept  in  an  orderly  man- 
ner, and  provided  with  the  necessary  diet, 
lodging,  &c.,  but  also  on  "the  convenience 
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of  the  place  proposed,"  the  number  of  such 
houses  already  established  at  or  near  such 
place,  and  on  a  variety  of  other  considera- 
tions, which  will  readily  suggfest  themselves 
to  the   mind.     And   I  apprehend  that 

661  *the  right  of  the  court  to  examine  and 
weigh  such  considerations,  in  form- 
ing an  opinion  as  to  whether  the  applicant 
will  probably  keep  a  '*  useful"  house,  is 
just  as  clearly  conferred  as  if  given  in  ex- 
press terms. 

And  when  we  look  into  the  history  of  our 
legislation  on  this  subject,  instead  of  find- 
ing there  anything  from  which  to  infer  that 
the  unjust  or  improper  withholding  by  the 
justices  of  such  licenses  from  the  citizens 
applying  for  them,  was  an  evil  to  be  appre- 
hended and  guarded  against,  we  shall  find 
that  convictions  of  the  existence  of  present 
evil  and  fears  of  future  mischief  entertained 
by  the  legislature,  were  the  result  of  views 
and  considerations  of  a  directly  opposite 
nature. 

An  illustration  of  this  is  to  be  found  in 
the  act  of  1666,  2  Hen.  St.  286.  The  pream- 
ble recites,  that  "the  excessive  number  of 
ordinaryes  and  tipling-houses  set  up  for  the 
advance  of  private  gaine,  had  been  found 
full  of  mischief e  and  inconvenience,"  &c. 
And  the  act  then  proceeds  to  declare, 
'*that  the  commissioners  of  each  County 
court  be  required  to  take  speciall  care  for 
the  suppressing  and  restraint  of  the  exhor- 
bitant  number  of  ordinaryes  and  tipling- 
houses  in  their  respective  counties,  and 
not  to  permitt  in  any  county  more  than 
one  or  two,  and  those  near  the  court-house, 
and  noe  more  unles  in  publique  places,  as 
ports,  fferryes,  and  great  roades,  where  they 
may  be  necessary  for  the  accommodation 
of  travellers,  according  as  the  said  courts 
shall  find  the  necessityes  of  their  counties 
require,"  Ac. 

And  so  again:  The  act  of  1676,  2  Hen. 
St.  361,  after  reciting  that  '^it  is  most  ap- 
parently found  that  the  many  ordinaries 
in  se vera  11  parts  of  the  country  are  very 
prejudicial!,  and  this  assembly  finde  the 
same  to  be  a  generall  grievance  presented 
frome  most  of  the  counties,"  proceeds  to 
enact,  that  ''no  ordinaries,  ale-houses  or 
other  tipling-houses  whatever,  by  any 

662  of  *the  inhabitants  of  this  country,  be 
kept  in  any  part  of  the  country,  except 

it  bee  in  James  City,  and  at  each  side  of 
Yorke  river,  at  the  two  great  ferries  of  that 
river;  provided,  and  it  is  hereby  intended, 
that  those  at  the  ferries  of  Yorke  river  as 
aforesaid,  be  admitted  in  their  said  ordi- 
naries to  sell  and  utter  man's  meate,  horse 
meate,  beer  and  syder,  and  no  other  strong 
drink  whatsoever;  and  that  all  other  ordi- 
naries, ale-houses  and  tipling-houses  what- 
soever, in  the  country  (except  as  before 
excepted),  be  utterly  suppressed,"  Ac, 

Numerous  other  instances  of  the  like  kind 
might  be  cited ;  and  in  nearly  every  law  on 
the  subject,  if  we  do  not  find  a  preamble 
setting  forth  the  existence  of  pernicious  and 
hurtful  consequences  growing  out  of  the 
multiplicity  of  such  houses,  and  declaring 
the  earnest  desire  of  the  legislature  to  guard 


against  the  evil,  we  shall  find  restriction 
after  restriction  on  the  authority  given  to 
the  justices,  showing  manifestly,  that  the 
legislature  had  fears,  not  that  the  rights 
of  applicants,  or  the  convenience  of  the 
public,  might  suifer  from  a  failure  of  the 
courts  to  allow  the  setting  up  and  keeping 
of  a  suflScient  number  of  such  houses,  but 
that  the  morals  of  the  people  might  sustain 
injury  from  the  granting  of  too  many  li- 
censes. 

It  is  difficult  to  conceive  why  the  legisla- 
ture of  1849,  with  a  knowledge  of  the  policy 
which  thus  marks  our  previous  legislation 
in  conferring  power  on  the  justices  over  the 
subject  of  granting  licenses,  should  have 
employed  terms,  which,  in  common  accepta- 
tion, are  permissive  and  not  mandatory, 
and  which,  in  former  laws,  have  been  used 
in  the  first  mentioned  sense,  if  they  did  not 
mean  to  confide  such  authority  to  the  dis- 
cretion of  the  justices. 

I  can  discover  in  the  act  of  1849  no  indi- 
cation of  a  change  of  legislative  purpose; 
nothing  to  show  that  the  fitness,   propriety 

and  reasonableness  of  all  appUca- 
663      tions  *for  such  licenses,  are  not  still 

left  to  the  consideration,  discretion 
and  judgment  of  the  justices,  as  fully  as 
by  former  laws. 

With  this  view  of  the  nature  of  the  author- 
ity given  to  the  County  courts,  I  cannot 
see  how,  when  they  have  heard  an  applica- 
tion, and,  in  the  exercise  of  their  discre- 
tion, have  pronounced  a  judgment  of  refusal 
against  it,  the  superior  court  can  under- 
tadce  to  revise  the  judgment  by  means  of  a 
mandamus,  without  running  counter  to  the 
law  of  the  subject,  as  settled  by  numerous 
decisions  of  the  courts,  as  well  in  Kngland 
as  in  this  country. 

The  principle  on  which  the  superior  courts 
act,  and  the  extent  to  which  they  go  in  con- 
trolling by  mandamus  the  action  of  the  in- 
ferior courts,  in  cases  where  the  latter  are 
authorized  to  act  in  matters  of  discretion, 
is  concisely  and  clearly  stated  by  the  judges 
in  the  case  of  The  King  v.  Justices  of  Kent, 
14  Bast's  R.  395.  It  appears  from  the  state- 
ment of  facts,  that  the  justices  were  au- 
thorized by  statute  to  fix  the  rate  of  wages 
of  certain  classes  of  laborers  therein  men- 
tioned ;  and  they  refused  to  hear  an  applica- 
tion made  by  a  number  of  persons, 
representing  themselves  to  be  millers,  and 
asking  the  court  to  fix  the  rate  of  wages, 
on  the  ground  that,  according  to  a  proper 
construction  of  the  statute,  the  court  had 
no  authority  to  act,  except  on  the  applica- 
tion of  servants  employed  in  husbandry. 
The  mandamus  in  that  case  was  allowed, 
but  with  the  following  declaration  of  their 
opinions  by  the  several  judges: 

Lord  Ellenborough :  **We  do  not,  by 
granting  this  mandamus,  at  all  interfere 
with  the  exercise  of  that  discretion  which 
the  legislature  meant  to  confide  to  the  jus- 
tices of  the  peace  in  session :  We  only  say 
they  have  a  discretion  to  exercise;  and 
therefore  they  must  hear  the  application ; 
but    having  heard     it,    it     rests    entirely 
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664  *mth  them  to  act,  or  not,  upon  it,  as 
they  think  fit." 

L#e  Blanc,  J.:  *'We  only  say  that  the 
justices  have  authority  to  act  upon  the  sub- 
ject matter  of  the  application;  and  that 
they  are  to  hear  it,  and  then  determine 
whether,  in  their  discretion,  they  think 
proper  to  fix  a  rate  of  wages." 

Bay  ley,  J. :  "We  tell  the  justices  that 
they  are  authorized  by  law  to  settle  a  rate 
of  wages  for  the  persons  applying ;  but  we 
do  not  say  they  are  to  exercise  that  authority 
in  this  instance."  So  in  the  case  of  Ex 
parte  Nelson,  1  Cow.  R.  419,  the  Supreme 
court  of  New  York  declared  the  doctrine  to 
be,  that  when  a  discretion  is  vested  in  any 
inferior  jurisdiction,  and  that  discretion 
has  been  exercised,  a  mandamus  cannot  is- 
sue ;  that  the  superior  court  cannot  control 
and  ought  not  to  coerce  that  discretion.  The 
same  principle  is  asserted  in  the  case  of 
Ex  parte  Benson,  7  Cow.  R.  363,  and  in 
the  case  of  Gunn's  adm'r  v.  the  County  of 
Pulaski,  3  Pike  (Ark.  R. )  427.  And  in  Pic- 
kett's Case,  Spencer's  N.  Jer.  R.  134,  the 
court  say  they  never  direct  in  what  manner 
the  discretion  of  an  inferior  tribunal  shall 
be  exercised,  though  in  a  proper  case  they 
would  require  such  tribunal  to  proceed  to  a 
decision,  to  the  end  that  said  decision  may 
be  reviewed  in  due  course  of  law.  And  in 
two  cases  in  3  Texas  R.  51,  88,  the  rule  is 
stated  to  be,  that  the  writ  will  not  issue 
unless  to  control  the  performance  of  an  act 
clearly  defined  and  enjoined  by  the  law, 
and  which  is  therefore  ministerial,  and 
neither  involves  discretion  nor  leaves  any 
alternative.  In  the  cases  in  1  Alab.  R.  15, 
1  Morriss  Iowa  R.  31,  and  25  Maine  R.  2%, 
the  same  principle  is  declared. 

Other  cases  of  the  like  character  might  be 

referred    to,  but  I  deem   it   unnecessary    to 

cite  them,  in  as  much  as  there  are  numerous 

decisions    having   a  more  immediate 

665  ^bearing  on  the  question  we  are  con- 
sidering.    Thus,  in  the  case  of  Rex  v. 

Young  &  Pitts,  1  Burr.  R.  556,  whi-ch  was 
the  case  of  a  motion  for  an  information 
against  justices  of  the  peace  for  arbitrarily, 
obstinately  and  unreasonably  refusing  to 
grant  a  license  to  keep  an  inn,  the  doctrine 
IS  thus  concisely  and  strongly'  stated  by 
Lord  Mansfield :  *  'This  court  has  no  power 
or  claim  to  review  the  reasons  of  justices 
of  the  peace  upon  which  they  form  their 
judgment  in  granting  licenses,  by  way  of 
appeal  from  their  judgment,  or  overruling 
the  discretion  entrusted  to  them.  But  if  it 
clearly  appears  that  the  justices  have  been 
partially, maliciously  or  corruptly  influenced 
in  the  exercise  of  this  discretion,  and  have 
consequently  abused  the  trust  reposed  in 
them,  they  are  liable  to  prosecution  by  in- 
dictment or  information ;  or  even  'possibly 
by  action,  if  the  malice  be  very  gross  and 
injurious."  He  had  previously  declared,  in 
the  progress  of  the  argument  or  the  motion, 
that  the  argument  ought  to  be  ** taken  up 
upon  the  foot  of  criminality  in  the  jus- 
tices."— **B*or  there  was  no  pretence  upon 
any  other  foot,  to  make  a  rule  upon  the 
justices,  who  have  a  discretionary  jurisdic- 


tion given  them  by  the  law."  Mr.  Justice 
Denison  also  expressly  **  allowed  the  discre- 
tionary power  of  the  justices  in  granting 
licenses  without  appeal  from  their  judg- 
ments, or  having  their  just  and  honest 
reasons  reviewed  by  any  body."  He  then 
proceeded  to  express  the  opinion,  that  in 
cases  of  clear  and  apparent  partiality  or 
willful  misbehavior,  they  might  be  pro- 
ceeded against  by  way  of  information.  The 
other  judges  expressed  themselves  to  the 
same  effect. 

The  same  principles  were  announced  in 
the  cases  of  Rex  v.  Davis  &  Williams,  3 
Burr.  R.  1317,  and  Rex  v.  Baylis,  Id.  1318 ; 
both  of  which  were  also  cases  of  motion  for 
information  against  the  justices  for  refus- 
ing to  g^nt  licenses.     In  the  first  of 

666  these  cases    (in  which  *the   informa- 
tion  was    granted).    Lord   Mansfield 

emphatically  declared  that  the  court  granted 
the  information  against  the  justices,  not 
for  the  mere  refusing  to  grant  the  licenses, 
which  he  said  they  had  a  discretion  to  grant 
or  refuse  as  they  should  see  to  be  right  or 
proper,  but  for  the  corrupt  motive  of  such 
refusal. 

And  in  the  case  of  John  Giles,  2  Strange's 
R.  881,  in  which  a  motion  was  made  for  a 
mandamus  to  the  justices  of  Worcester  to 
grant  a  license  to  Giles  to  keep  an  ale-house, 
the  motion  was  overruled,  with  the  brief 
declaration  by  the  court,  **There  never  was 
an  instance  of  such  a  mandamus,  and  there- 
fore we  will  not  grant  it." 

The  question  has  been  presented  in  the 
same  shape  to  the  supreme  courts  of  several 
of  our  sister  states,  and  has,  so  far  as  we 
can  find  from  reports  of  their  decisions, 
been  uniformly  decided  by  them  in  the  same 
way. 

In  the  case  of  The  People  v.  Norton  & 
others,  7  Barb.  R.  479,  we  find  the  singular 
instance  of  an  indictment  against  commis- 
sioners of  excise  for  improperlyand  corruptly 
granting  such  a  license ;  and  in  that  case  the 
Supreme  court  of  New  York  say,  that  "The 
justices,  in  granting  or  refusing  licenses 
under  the  excise  law,  do  not  act  solely  as 
judicial  officers.  They  have  indeed  a  dis- 
cretion, to  exercise  which  this  court  will 
not  control  by  mandamus.  But  their  duties 
are  so  plainly  defined,  that  if  they  disregard 
them,  they  are  liable  to  an  indictment." — 
"The  duty  of  commissioners  of  excise 
in  this  state  is  extremely  similar  to  that  of 
justices  of  the  peace  in  England  in  grant- 
ing or  refusing  licenses  to  sell  ale.  The 
conduct  of  justices  in  that  respect  has  fre- 
quently been  the  subject  of  investigation ; 
and  it  seems  to  be  clear,  says  Mr.  Russell, 
that  though  upon  this  matter  they  have  a 
discretionary  jurisdiction  given  them  by 
the  law,  and  though  discretion  means  the 
exercising  the  best  of  their  judgment 

667  upon  the  occasion  *that  calls   for    it, 
yet     if   this     discretion    is    willfully 

abused,  it  is  criminal,  and  under  the  control 
of  the  Court  of  king's  bench. 

And  in  the  case  Ex  parte  Pierson,  1  Hill's 
N.  Y.  R.  665,  the  question  as  to  the  power 
of  the  superior  courts  to  interfere  by    man- 
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damus,  was  distinctly  presented  on  an  ap- 
plication for  a  mandamus  to  the  commis- 
sioners of  excise  to  compel  them  to  grant 
to  Piefson  a  license  to  keep  a  tavern.  The 
court  refused  the  mandamus,  stating-  that 
the  law  conferred  upon  the  justices  a  large 
discretion,  the  exercise  of  which,  either  in 
granting  or  refusing  a  license,  could  not 
be  coerced  in  any  way. 

The  case  of  The  Attorney  General  v.  The 
Justices  of  Guilford  County,  5  Ired.  R. 
315,  is  one  having  a  still  closer  resemblance 
to  the  one  before  us.  There  the  policy  of 
such  laws,  the  power  and  duties  of  the  jus- 
tices in  administering  them,  and  the  extent 
to  which  their  action  is  subject  to  the  con- 
trol of  the  superior  courts,  is  discussed  by 
Chief  Justice  Ruffin  with  great  fullness, 
learning  and  ability ;  and  the  conclusion  to 
which  he  came,  and  in  which  he  was  sus- 
tained by  all  the  judges,  were,  that  whilst 
the  justices  might  be  proceeded  against  by 
way  of  information  or  indictment  for  a  cor- 
rupt exercise  of  their  powers,  they  could 
in  no  case  be  coerced  by  mandamus  to  grant 
a  license.  In  that  case  the  question  was 
fully  presented,  and  seems  to  have  been 
conducted  with  the  view  of  fairly  testing 
whether  in  any  case  the  mandamus  could 
go.  The  justices,  in  their  return  to  the 
writ,  admitted  that  the  applicant  had  proved 
himself  to  be  possessed  of  all  the  qualifica- 
tions which  the  law  required,  and  stated  that 
at  a  court  previous  to  the  one  at  which  the 
application  was  made,  the  justices,  a  ma- 
jority being  present,  had  resplved  that 
thereafter  no  license  should  be  granted  to 
any  person,  as  they  entertained  the 
668  opinion  that  the  retailing  of  *spirit- 
uous  liquors  was  against  the  public 
policy  and  a  hurt  to  the  morals  of  the  peo- 
ple, ^c.  And  though  the  relator  had  shown 
himself  to  be  a  man  of  good  moral  charac- 
ter, yet  they  thought  the  business  of  retail- 
ing would  of  itself  be,  in  that  place  (the 
town  of  Greensborough),  productive  of  evil 
consequences;  and  they  insisted  that,  by 
the  law,  the  granting  of  orders  for  such 
licenses  or  refusing  them,  was  a  matter 
entirely  in  the  discretion  and  free  choice:  of 
the  justices;  and  submitted  whether  tHe^^ 
could  be  compelled  by  mandamus  to  grant 
the  license,  &c. 

It  is  true  that  the  application  in  that  case 
was  for  a  license  to  retail  liquors ;  but  it 
will  be  seen  that,  in  the  opinion  of  the 
chief  justice,  he  places  such  an  application 
under  the  laws  of  North  Carolina,  on  the 
same  footing  with  one  for  license  to  keep 
a  tavern.  And  it  will  also  be  seen  from  his 
statement  of  the  provisions  of  the  statute  in 
respect  to  such  last  mentioned  licenses,  that 
it  is  very  similar  to  our  own.  The  decision 
is,  therefore,  directl3'  in  point;  and  the 
opinion  by  which  it  is  sustained  is,  I  think, 
entitled  to  great  respect  as  well  on  account 
of  its  intrinsic  force  as  of  the  well  known 
worth  and  ability  of  the  learned  judge  who 
pronounced  it. 

The  same  doctrine  is  maintained  by  the 
Supreme  court  of  Georgia,  in  the  case  of 
Manor    v.    McCall,  5  Georgia  R.  524.     The 


court  say  that  the  doctrine  as  to  discretion 
is  well  defined,  and  seems  to  be  this:  A 
superior  court  will  not  undertake  to  regu- 
late and  control  a  discretion  in  the  inferior 
judiciary,  which  is  not  and  cannot  be  gov- 
erned by  any  fixed  principle  or  rule;  and 
after  citing  other  instances,  the  court  pro- 
ceeded: *^So  in  the  granting  of  licenses, 
roads,  Ac.'* — **In  this  class  of  cases  the  in- 
ferior courts  will  be  required  to  act ;  but 
they  will  not  be  coerced  as  to  the  mode  or 
manner  of  their  action. ' ' 

The  counsel  for    the   petitioner  re- 

669  ferred  us  to  a  recent  *deci8ion  of  the 
Supreme  court  of  Kentucky,  which  he 

supposed  to  be  the  other  way.  I  understood 
him  to  say  that  he  had  not  seen  the  report 
of  the  case,  but  that  it  would  be  found  in 
14  B.  Monroe,  and  that  he  had  been  informed 
by  members  of  the  bar  who  had  seen  it, 
that  it  sustained  the  right  of  the  superior 
courts  to  control  the  action  of  the  justices  in 
the  matter  of  granting  licenses  to  keep  or- 
dinaries, &c.  The  case  to  which  I  suppose 
the  counsel  intended  to  refer  us,  is  that  of 
Dougherty  v.  Commonwealth,  14  B.  Monr. 
R.  237,  as  it  is  the  only  case  on  matters  of 
this  kind  which  I  can  find  in  the  report 
mentioned.  It  is  true  that  in  that  case  the 
Supreme  court  of  Kentucky  did  reverse  a 
decision  of  a  Superior  court,  declining  to 
review  and  control^the  action  of  the  County 
court  in  refusing  to  grant  a  license.  But 
the  application  in  that  case  was  not  for  a 
license  to  keep  a  house  of  public  entertain- 
ment, but  was  an  application  by  a  merchant 
for  a  license  to  retail  liquor.  And  the  case 
was  brought  to  the  superior  court  not  by 
mandamus,  but  by  writ  of  error. 

I^ooking  to  the  grounds  on  which  the  Su- 
preme court  rests  its  reversal  of  the  judg- 
ment of  the  superior  court,  I  think  that  the 
case,  so  far  from  deciding  anything  in  op- 
position to  the  views  I  have  endeavored  to 
maintain,  is  a  strong  one  in  support  of 
them.  This  will  be  shown  more  readily  and 
clearly  by  a  few  extracts  from  the  opinion 
of  the  court  (delivered  by  Judge  Simpson), 
than  by  any  other  means  I  can  adopt.  After 
stating  the  case  and  making  some  remarks 
with  respect  to  the  jurisdiction  of  the  courts, 
the  opinion  proceeds:  **That  part  of  the 
revised  statutes  which  was  adopted  by  the 
legislature  during  the  session  of  1850-51, 
contains  the  followixig  section,  under  the 
head  of  Revenue  and  Taxation,  ch.  83,  art. 
2,  {  4:  On  a  license  to  a  merchant  to 
sell   spirituous   liquors,    five    dollars. 

670  ^Licenses     to     merchants    shall     be 
granted  by   the  County  courts,    only 

upon  satisfactory  evidence  that  the  appli- 
cant is  in  good  faith  a  merchant,  and  his 
business  is  that  of  retailing  merchandise; 
and  he  has  not  assumed  the  name  and  busi- 
ness of  a  merchant  with  the  view  and 
object  of  obtaining  a  license  to  sell  spirit- 
uous liquors." 

At  the  subsequent  session  of  1851-52,  an 
act  was  passed  b}*  the  legislature,  by  which 
it  was  enacted,  that  no  license  to  a  merchant 
to  sell  spirituous  liquors,  shall  be  granted 
by  the  clerk  of   any  county,    but  only  by 
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the  County  courts,  who  may,  in  their  dis- 
cretion, g^rant  such  licenses,  provided  the  ap- 
plicant is  in  good  faith  a  merchant.  This 
act   was   approved   the  13th   of    December 

1851.  Subsequently,  on  the  7th  of  January 

1852,  during^  the  same  session,  the  remain- 
ing chapters  of  the  revised  statutes  were 
adopted.  One  of  the  chapters  on  the  sub- 
ject of  taverns,  tippling-houses,  &c.  (ch.  99, 
art.  2),  contains  the  following'  section:  *^A 
merchant  may  sell  at  his  store-house,  to  be 
taken  off  and  drunk  elsewhere  than  on  his 
premises,  or  adjacent  thereto,  any  wine, 
spirituous  liquors,  or  the  mixture  thereof, 
in  any  quantity  not  less  than  a  quart.  But 
before  he  shall  so  sell,  he  shall  obtain  from 
the  County  court  a  license  therefor." 

The  opinion  then  proceeds  to  state  that 
the  revised  statutes  did  not  take  effect  *till 
the  first  day  of  July  1852 ;  the  operation  of 
those  adopted  at  the  first  session  of  the 
leg-islature,  as  well  as  those  adopted  at  the 
subsequent  session,  being  postponed  until 
that  time ;  and  that  the  application  for  a 
license  in  that  case  was  made  after  the 
revised  statutes  had  taken  effect. 

The  concession  is  then  made,  that  ^4he 
correctness  of  the  order  of  the  County  and 
Circuit  courts  depended  upon  the  ques- 
671  tion  whether  the  act  of  the  13th  ♦De- 
cember 1851,  so  far  as  its  provisions 
are  applicable  to  this  subject,  was  still  in 
force,  or  had  been  virtually  repealed  by  the 
revis^  statutes." 

The  inconsistency  between  the  act  of 
December  1851  with  the  provisions  of  the 
revised  statutes  in  relation  to  the  rights 
conferred  by  it  on  merchants  to  vend  spirit- 
nous  liquors,  is  thus  discussed  and  shown : 

''This  right  in  its  qualified  form,  that  is 
that  not  less  than  a  quart  shall  be  sold  to 
be  taken  off  and  drunk  elsewhere  than  on 
the  premises,  is  by  the  revised  statutes  con- 
ferred absolutely  upon  merchants,  subject 
only  to  the  condition  that  they  shall,  pre- 
vious to  its  exercise,  obtain  from  the  County 
court  a  license  for  the  purpose.  The  County 
court  has  no  discretion  upon  the  subject.  It 
must  ascertain  judicially  the  qualifications 
of  the  applicant ;  and  if  they  be  such  as  the 
law  requires,  he  is  entitled  to  a  license  as 
a  matter  of  right.  At  the  time  of  the 
adoption  of  the  first  part  of  the  revised  stat- 
utes, and  prior  thereto,  a  license  to  a  mer- 
chant was  granted  by  the  clerks  of  the 
County  courts.  The  law  required  it  to  be 
taken  out  merely  for  the  purpose  of  increas- 
ing the  revenue.  The  only  change  in  the 
law  contemplated  by  this  part  of  the  revised 
statutes,  was  a  transfer  of  the  power  to 
grant  licenses,  from  the  clerks  of  these 
courts  to  the  courts  themselves.  The  only 
object  of  the  change  was,  that  the  qualifica- 
tions of  the  applicant  might  be  judicially 
enquired  into,  and  an  existing  evil  be 
thereby  guarded  against.  It  sometimes 
happened  that  persons  who  were  not  such 
actually,  assumed  the  name  and  business  of 
a  merchant,  with  the  view  of  obtaining  a 
license ;  and  under  that  assumed  character 
procured  one  from  the  clerk  when  it  should 
not  have    been   granted.     To   remedy    this 


evil,  the  change  in  the  law  was  made,  and 

the    power  to  grant  licenses   to    merchants 

conferred  on  the  County  courts.    The  statute 

imposed  a  duty  on  the  court.     It   not 

672  only  conferred  *jurisdiction  to  grant 
a  license,  but  enjoined  its  exercise." 

— "Now  if  the  act  of  the  13th  of  December 
1851  be  in  force,  it  produces  a  material 
change  in  the  law  upon  this  subject.  The 
merchant  has  not  even  a  certain  qualified 
right  to  obtain  a  license ;  he  has  no  right 
whatever;  the  County  court  may  grant  or 
refuse  a  license  at  its  discretion.  This 
act,  therefore,  is  in  this  respect  absolutely 
and  entirely  inconsistent  with  the  provi- 
sions of  the  revised  statutes." 

The  inconsistency  between  the  act  of 
1850-51  and  the  provisions  of  the  revised 
statutes  being  thus  shown,  the  court  then 
express  the  opinion  that  the  former  was 
'repealed  by  the  latter;  and  on  this  ground 
reverse  the  action  of  the  Superior  court 
declining  to  interfere  with  the  refusal  of 
the  County  court  to  grant  the  license.  The 
case,  therefore,  so  far  as  it  can  be  cited  as 
an  example  of  judicial  opinion  worthy  of 
respect  in  the  consideration  of  the  questions 
in  hand,  bears  with  all  its  weight  in  favor 
of  the  judgment  under  review. 

The  case  of  The  Com'rs  of  the  Poor  v. 
Lynah,  2  McCord's  R.  170,  it  is  suggested, 
is  a  decision  in  favor  of  the  proposition 
that  when  an  inferior  tribunal  clearly 
abuses  a  discretion  with  which  it  is  vested, 
it  may  be  controlled  by  mandamus.  Mr. 
Justice  Colcock,  in  delivering  the  opinion 
of  the  court  in  that  case,  it  is  true,  did  say, 
*  *That  whenever  a  discretion  is  given,  the 
court  will  not  interfere,  unless  it  be  clearly 
shown  that  this  discretion  has  been  abused.  * ' 
If  from  this  expression  we  are  to  imply  the 
opinion  that  the  court  ought  to  interfere 
where  there  is  such  abuse,  it  is  manifest, 
from  a  report  of  the  case,  that  such  opinion 
was  uncalled  for  and  extrajudicial;  for  in 
that  case  the  court  refused  to  interfere. 
And  the  case,  therefore,  I  think,  opposes  no 
force  to  the  strong  current  of  authority  to 
which  reference  has  been  had,  all  tending 
to   the   result    that  for  such  abuse  of 

673  discretion   by  an  *inferior  court,  the 
remedy  is  to  be  found  not  in  the  civil 

but  in  the  criminal  process  of  the  superior 
courts. 

The  same  remark  applies  to  some  dicta  of 
Judge  Tucker  in  the  case  of  Brander  v. 
The  Chesterfield  Justices,  5  Call  548.  In 
that  case,  a  rule  was  made,  in  the  District 
court,  against  the  justices,  to  show  cause 
why  a  mandamus  should  not  be  awarded, 
commanding  them  to  cause  the  necessary 
repairs  to  be  made  to  a  bridge ;  in  answer 
to  which,  the  justices  showed  for  cause :  1. 
That  if  the  plaintiff  had  a  right  to  redress, 
he  had  a  different  specific  legal  remedy  by 
appeal  or  supersedeas.  2.  That  the  order  of 
the  County  court  refusing  to  let  the  repairs 
of  the  bridge,  was  made  in  the  exercise  of 
their  judicial  authority :  And  for  this  lat- 
ter reason,  the  District  court  decided  that 
it  had  no  power  to  award  the  mandamus. 
This  court  affirmed   the  judgment  of   the 
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District  court,  on  the  ground  that  the  mat- 
ters of  fact  set  out  in  the  bill  of  exceptions 
were  not  sufficient  to  justify  a  mandamus; 
but  at  the  same  time  expressed  the  opinion 
that  the  reason  assigned  by  the  District 
court  for  its  judgment,  was  not  a  good  one. 
And  Judge  Tucker,  in  delivering  his  opin- 
ion, said,  that  he  did  not  regard  the  order 
of  the  County  court  as  one  made  in  the  ex- 
ercise of  their  judicial  authority;  but  in 
another  character,  to  wit,  as  commissioners 
of  police  for  the  county ;  and  he  proceeded 
farther  to  express  the  opinion  that,  in  per- 
mitting the  erection  of  mills,  in  granting 
licenses  to  tavern  keepers,  and  in  making 
orders  for  building  court-houses,  &c.,  the 
justices  performed  the  functions  of  commis- 
sioners of  police,  and  not  of  judges.  He 
does  not,  however,  say  how  far  he  would 
interfere  with  the  action  of  the  justices  ii^ 
the  performance  of  these  functions.  The 
case  did  not  make  it  necessary  that  he  should 
do  so ;  and  indeed,  so  much  of  the  opinion 
of  the  court  as  negatived  the  validity 

674  of  the  claim  of  the  *justices  to  have 
acted  in  a  judicial  capacity  in  refus- 
ing to  make  the  order  for  repairing  the 
bridge,  was  uncalled  for,  in  as  much  as  the 
decision  of  the  District  court  was  affirmed  on 
the  merits.  '  There  is  clearly  nothing  in  the 
case  which  can  be  referred  to  as  authority 
trammeling  the  action  of  the  court  in  con- 
sidering the  question  now  before  us. 

Left  thus  free  to  consider  the  case  as  one 
of  the  first  impression  in  this  court,  I  have, 
after  the  most  careful  deliberation  which  I 
have  had  in  my  power  to  give  to  it,  come 
to  the  conclusion,  that  by  the  act  of  1849 
the  legislature  intended  to  clothe  the  County 
courts  with  a  discretion  in  the  matter  of 
granting  licenses  for  houses  of  entertain- 
ment, in  the  exercise  of  which  the  justices 
are  not  liable  to  be  overlooked  or  controlled 
by  way  of  mandamus.  And  as  the  peti- 
tioner, with  the  view  of  testing  the  question 
whether  the  Superior  court  could,  or  ought 
to,  review  the  action  of  the  County  court  in 
any  mode,  presented,  at  the  same  time 
with  his  petition  for  the  writ  in  this  case, 
two  other  petitions :  one  for  a  writ  of  error 
to  a  refusal  of  the  Superior  court  to  grant 
him  a  writ  of  error;  and  the  other  for  a  like 
writ  to  the  refusal  of  the  said  Superior  court 
to  grant  him  a  certiorari,  to  the  order  of 
the  County  court,  I  think  it  proper  to  add, 
for  reasons  which  may  be  collected  from 
views  of  the  law  already  expressed,  that  I 
think  there  is  no  mode  by  which  the  action 
of  the  justices  can  be  appealed  from. 
That  the  petitioner,  by  the  proof  which  he 
furnished  in  reference  to  his  character,  and 
the  probability  of  his  keeping  such  a  house 
as  is  contemplated  by  the  lnw,  and  by  pro- 
ducing to  the  court  the  sheriff's  receipt  for 
the  tax  imposed  by  law  on  ordinaries, 
showed  that  he  was  a  person  to  whom  the 
County  court,  if  they  thought  fit,  might 
have  granted  and  may  still  grant  a  license; 
but  that  he  did  not  thereby  acquire  any 
such       right      to      said     license,    as 

675  *places  it  in  the  power  of  the  Circuit 
court,  at  his  instance,    to  say  to    the 


County  court,  through  the  medium  of  any- 
legal  proceeding,  that  they  shall  grant  it. 

Whether  or  no  the  justices  can  in  any 
case  under  our  law,  be  proceeded  against 
by  way  of  information  or  indictment,  for 
any  alleged  willful  abuse  of  their  discretion 
in  refusing  to  grant  such  licenses,  is  a  ques- 
tion not  before  us,  and  about  which  I  deem 
it  unnecessary  and  improper  to  express  any 
opinion. 

I  think  the  judgment  ought  to  be  affirmed. 

ALLEN,  MONCURE  and  LEE,  Js.,  con- 
curred  in  the  opinion  of  Daniel,  J. 

SAMUELS,  J.,  dissented. 

Judgment  affirmed. 


676    *Kidwell  v.  The  Baltimore  &  Ohio  Rail- 
road Co. 

July  Term,  1854,  Lewisburff. 
(Absent  Daniel,  J.) 

I.  Contracts  with  Railroad— Constractlon  by  Partiet— 
Acquiescence  In.*— A  contractor  for  the  constmc- 
tion  of  a  bridge  on  a  railroad  bavlnflr  received  tbe 
monthly  estimates  based  upon  a  particular  con- 
struction of  his  contract  without  objection,  will  be 
held  to  have  acquiesced  in  that  construction,  and 
to  be  bound  by  it 

a.  Same— Bnfflneer's  Final  Estimate— Coaclnaiveiiess 
of.t— The  contract  providing  that  the  final  estimate 
of  the  enerlneer  shall  be  conclusive  upon  the  par- 
ties to  the  contract,  that  is'  a  valid  contract,  and 
the  estimate  of  the  engineer,  in  the  absence  of 
fraud  or  mistake,  is  conclusive. 

3.  Same—  Same— Same.— If  the  contractor  might  hare 
refused  to  abide  by  the  final  estimate  of  the  engi- 
neer, yet  having  submitted  his  charges  for  the 
work  done  to  the  engineer,  and  not  having  ob- 
jected to  his   proceeding  to   make  up  the  final 

•Contracts— Construction  by  Parties.— In  Knopf  v. 
R.  F.  &  P.  R.  Co.,  86  Va.  778,  8  S.  E.  Rep.  787.  the  prin- 
cipal case  is  cited  to  the  point  that  the  practical 
construction  which  the  parties  put  upon  the  terms 
of  their  own  contract  is  not  only  to  be  regarded, 
but  that  it  must  prevail  over  the  literal  meaning^  of 
the  contract.  See  also,  Bank  v.  McVeigh,  n  Gratt. 
690,  and  foot-note;  District  of  Columbia  v.  Qallaher, 
124  U.  S.  605.  8  Sup.  Ct  Rep.  686:  TopUff  v.  Topliff,  US 
U.  S.  121,  7  Sup.  Ct  Rep.  1057,  10B2. 

tContracts  of  Railroads— Engineer's  Estimates  Cog- 
dusiveness  of.— In  support  of  the  proposition  laid 
down  in  the  second  headnote.  see  the  principal  case 
cited  in  B.  &  O.  R.  Co.  v.  Polly,  etc.,  R.  Co..  14  Oratt. 
409;  laege  v.  Bossieuz.  15  Gratt  101;  N.  &  W.  R.  G<x 
V.  Mills,  91  Va.  648,  22  S.  £.  Rep.  666  (dissenting  ttae 
opinion  of  Buchanan,  J.) ;  foot-note  to  Condon  t. 
South  Side  R.  Co..  14  Gratt  802;  Wood  v.  Chicaflro. 
etc.,  R.  Co.,  89  Fed.  Rep.  58. 

In  James  River,  etc.,  Co.  v.  Adams,  reported  as 
a  note  at  the  end  of  James  River,  etc..  Ca  v.  Adams, 
17  Gratt.  427,  441,  it  was  argued  that  there  is  a  differ- 
ence between  monthlv  2LndJtnal  estimates  in  regard 
to  their  effect  as  evidence:  and  that  while  the  latter 
are  conclusive  according  to  the  decision  of  the  prin- 
cipal case,  the  former  are  not  But  Moncurb,  J., 
delivering  the  opinion  of  the  court  held  that, 
whether  either  are  conclusive  or  not  depends  upon 
the  contract,  which  may  make  either  or  both  ooa- 
elusive,  according  to  the  intention  of  the  parties. 
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estimate,  the  contractor  is  concluded  by  tbe  action 
of  the  engineer. 
4.  Sane— Moathly  Pa3rBeiit«  In  Depreciated  Orden— 

Caee  at  Bar.— The  engineer  havlnff  the  riffht  under 
the  contract  to  stop  the  work,  if  the  means  for 
carrying  it  on  should  fail,  and  having  informed 
the  contractor  that  the  work  must  be  stopped 
unless  he  would  receive  his  monthly  payments  in 
orders  which  were  at  a  discount:  and  the  con- 
tractor haying  consented  to  receive  tbem,  he  is 
not  entitled  to  recover  for  the  amount  of  me  de- 
preciation of  said  orders. 

The  following'  statement  of  the   case  has 
been  prepared  by  Judge  Moncure : 

On  the  5th  of  August  1839  the  appellant 
Zedekiah  Kidwell  contracted  with  the  ap- 
pellees, the  Baltimore  and  Ohio  railroad 
company,  to  build  and  complete,  in  a  work- 
manlike manner,  on  or  before  the  first  day 
of  September  1840,  a  bridge,  with  stone 
abutments  and  wooden  superstructure, 
across  Little  Cacapon  creek ;  all  the  work 
and  materials  of  which  were  to  be  approved 
by  the  engineer  or  agent  of  the  said  com- 
pany having  the  superintendence  of  the 
work,  to  entitle  the  said  Kidwell  to  the  com- 
pensation stipulated  to  be  paid  for  the 
same ;  it  being  agreed  that  the  said 
677  agent  •should  have  full  power,  in 
case  he  should  believe  the  said  work 
or  arty  part  thereof  to  be  weakly,  or  other- 
wise defectively  executed,  during  its  prog- 
ress, or  upon  its  completion,  whether  said 
weakness  or  defect  proceeded  from  the 
quality,  size,  or  form  of  the  materials  used, 
or  the  manner  of  their  use,  to  order  the  said 
weakness  or  defect  to  be  remedied  in  any 
manner  that  he  might  point  out,  and  for 
that  purpose  to  order  the  said  work  or  any 
part  thereof  to  be  taken  down  and  rebuilt ; 
when  it  should  be  the  duty  of  said  Kidwell 
to  take  down  and  rebuild  the  same.  It  was 
farther  agreed  that  said  Kidwell  should 
commence  working  upon  the  bridge  at  such 
time  as  might  be  designated  by  said  agent, 
and  at  all  times  when  required  apply  his 
force  to  such  parts  of  said  bridge  as  the 
said  agent  might  indicate ;  and  should  com- 
mence and  carry  on  the  stone  work  so  as 
to  prevent  any  delay  in  the  progress  of  the 
graduation  connected  with  the  bridge:  The 
said  Kidwell  agreed  to  comply  with  other 
terms  which  it  is  needless  to  enumerate. 
B'or  so  doing  and  performing  the  work 
aforesaid,  the  company  agreed  to  pay  at 
the  following  rates  or  prices,  viz :  For  every 
perch  of  twenty-five  cubic  feet  in  the  stone 
work  of  said  bridge,  four  dollars,  and  for 
every  lineal  foot  in  the  length  of  the  su- 
perstructure, twenty-three  dollars.  The 
payments  were  agreed  to  be  made  in  the 
following  manner,  viz :  During  the  progress 
of  the  work  and  until  its  completion,  a 
monthly  estimate  was  to  be  made  by  said 
agent  of  the  quantity,  character  and  value 
of  the  work  done  during  the  month,  or  since 
the  last  monthly  estimate,  four-fifths  of 
which  value  were  to  be  paid  to  the  said 
Kidwell,  at  such  place  as  the  said  agent 
might  appoint;  and  when  the  work  was 
completed  and  accepted  by  the  agent,  there 


was   to   be   a    final  estimate  made  of  the 

quantity,  character  and  value  of  the  work, 

agreeably    to  the   terms  of  the  agreement, 

when  the  balance  appearing  to  be  due 

678  to  *said  Kidwell   was   to  be   paid  to 
him  upon  his  releasing  the  company 

from  all  claims  or  demands  growing  out  of 
the  agreement.  And  it  was  agreed  that 
the  said  monthly  and  final  estimates  should 
be  conclusive  between  the  parties  to  the 
contract;  unless  the  engineer  of  location 
and  construction  might  deem  it  proper  at 
any  time  to  review  and  alter  the  monthly 
or  final  estimates  of  said  agent;  in  which 
event,  the  estimate  of  the  said  engineer 
was  to  be  substituted  in  place  of  the  esti- 
mate of  the  agent:  it  was,  however,  to  be 
wholly  optional  with  the  engineer  to  exer- 
cise such  power  of  revision  or  not. 

It  was  further  agreed,  that  should  the 
company  be  delayed  by  legal  process,  (or 
from  want  of  funds  caused  b3'  an  inability 
to  procure  payment  of  the  subscriptions 
made  by  the  state  of  Maryland  and  the  city 
of  Baltimore  to  the  capital  stock  of  said 
company,  &c. )  from  prosecuting  the  work, 
&c.,  operating  to  delay  or  hinder  the  com- 
pletion of  the  work  of  said  Kidwell,  such 
delay  or  hindrance  should  not  give  him  any 
claim  to  damages  against  the  company,  but 
should  entitle  him  to  such  an  extension  of 
the  time  allowed  for  the  completion  of  the 
work  as  should  in  the  opinion  of  the  engi- 
neer of  location  and  construction,  compen- 
sate for  such  delay  or  hindrance.  And 
should  such  delay  or  hindrance  amount  to 
such  an  interference  with  the  work  that 
the  company  should  see  fit  to  annul  the 
agreement,  the  said  Kidwell  should  be  en- 
titled to  be  paid  the  full  amount  of  the 
work  actually  done  by  him  under  the  agree- 
ment according  to   its   tenor,  and  no  more. 

And  it  was  further  agreed,  that  in  case 
the  said  Kidwell  should  not  perform  all  the 
terms  stipulated  to  be  performed  by  him, 
in  manner  and  form,  and  within  the  time 
mentioned  in  the  contract;  or  in  case  it 
should  appear  to  said  agent  that  the  work 
did  not  progress  with  sufficient  speed; 
or    in     case     of     interference     with 

679  *said  work  by  legal  proceedings:  the 
said  agent  should  have  power  to  annul  * 

the  contract,  &c. ;  when  the  agreement  on 
the  part  of  the  company  should  become 
null,  and  the  unpaid  part  of  the  value  of 
the  work  done,  (unless  the  contract  should 
be  annulled  in  consequence  of  legal  pro- 
ceedings,) should  be  forfeited  by  the  said 
Kidwell,  and  become  the  property  of  the 
company;  and  the  said  company  should  be 
at  liberty  to  employ  any  person  in  the  place 
and  stead  of  said  Kidwell. 

Annexed  to  the  said  contract,  as  part 
thereof,  is  a  paper  entitled  "Manner  and 
condition,  according  to  which  the  work 
must  be  bid  for  and  executed."  In  this 
paper,  it  is  among  other  things  stipulated 
as  follows:  **The  bridge  is  to  be  built  of 
large  sized,  hard  and  durable  stone,  with 
goixl  natural  beds,  undressed,  except  the 
corner  and  coping  stones,  which  shall  be 
rough  hammered."— ** The  foundation  to  be 
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placed  upon  solid  rock,  timber,  or  other 
material,  as  maj  be  directed  by  the  engi- 
neer; and  all  the  work  both  under  and 
above  water,  except  in  the  cases  mentioned 
below,  ta  be  laid  without  mortar,  and  with 
large  stone  well  bedded  and  bonded.  The 
piers'*  ** shall  be  laid  in  good  mortar  made 
with  common  lime,  above  the  low  water 
line." — **The  preceding  general  descrip- 
tion" **will  be  subject  to  modification, 
&c.'* — **The  bids  per  perch  of  twenty-five 
cubic  feet,  for  bridge  and  culvert  work  and 
dry  walling,  will  include  cost  of  digging 
and  draining  foundations,  scaffolding,  cen- 
treing, and  all  other  expenses  necessary  to 
the  completion  of  the  masonry  according  to 
the  plans." — **The  wooden  superstructures 
to  be  built  of  white  or  yellow  pine  timber, 
as  the  one  or  the  other  may  be  most  cheaply 
obtained,  of  the  best  quality,  with  a  few 
sticks  of  white,  oak  in  each  truss  frame, 
according  to  the  plan  exhibited  in  the 
drawings  and  models  in  the  company's 
office    in    Baltimore.     The    cast    and 

680  wrought    *iron     of    the    skew-backs, 
bolts,  &c. ,  to  be  of  good  quality,  free 

from  all  flaws  and  other  defects,  and  sub- 
mitted to  such  tests  as  the  engineer  may 
require.  The  bid  for  the  superstructures  to 
be  by  the  running  foot,  and  to  include 
scaffolding,  materials  and  workmanship  of 
every  kind,  excepting  painting  the  bridge 
and  laying  the  track  on  the  floor." — **The 
quaiitities  of  masonry  and  bridging,  as 
here  stated,  may  be  changed,  at  the  pleasure 
of  the  engineer,  by  alterations  in  the  grades, 
curves  or  plans  of  any  part  of  the  work, 
and  the  calculations  of  quantities  will  be 
made  anew  for  final  settlement  with  the 
contractors;  it  being  understood  that  if  by 
such  changes  the  average  haul  of  materials 
is  lengthened,  or  the  difficulties  of  the 
work  are  considerably  increased,  the  con- 
tractor shall  be  equitably  allowed  therefor 
by  the  engineer." — **The  whole  work  shall 
be  done  under  the  superintendence  of  the 
engineer,  in  accordance  with  the  plans 
which  will  be  furnished." 

On  the  10th  of  December  1849  the  appel- 
lant made  a  contract  with  the  appellees  for 
the  construction  of  a  bridge  across  the  north 
branch  of  the  Potomac  river;  which  con- 
tract was  similar  to  the  one  before  men- 
tioned, except  that  the  work  was  to  be 
completed  on  or  before  the  first  day  of  Jan- 
uary 1841,  and  the  price  to  be  paid  for  it 
was  four  dollars  and  ninety-four  cents  (in- 
stead of  four  dollars)  per  perch  for  the  stone 
work,  and  twenty-five  dollars  (instead  of 
twenty-three  dollars)  per  lineal  foot  for  the 
superstructure.  The  estimated  quantity  of 
materials  required  for  each  bridge  was 
stated  in  the  contracts  respectively,  and  of 
course  very  much  varied ;  the  bridge  across 
the  north  branch  being  much  longer  than 
that  across  the  little  Cacapon. 

The  bridges  seem  to  have  been  commenced 

shortly    after   the    contracts    were    entered 

into   respectively;  but    not    to    have    been 

completed    until.  June    1842.      During    the 

progress  of  the   work,  monthly  esti- 

681  mates  and  payments  *were  made,  and 


when  the  work  was  completed  and  ac- 
cepted, final  estimates  were  made,  accord- 
ing to  the  terms  of  the  contracts;  from 
which  final  estimates  it  appeared  that  the 
value  of  the  work  done : 
On  the  North  Branch  bridge  was  $49,388  41 
On  the  Irittle  Cacapon  bridge  was    8,649  70 


Making  together, 


$58,038  11 


After  the  final  estimates  were  made,  the 
company  appear  to  have  been  always  ready 
and  willing  to  pay  the-  balance  due  thereon 
to  Kidwell,  who,  however,  received  only  a 
portion  of  the  said  balance. 

On  the  25th  of  June  1842  Kidwell  exhibited 
his  bill  in  chancery  against  the  company 
in  the  Circuit  court  of  Hampshire,  com- 
plaining that  the  agents  of  the  company, 
to  whom  such  power  was  reserved,  fre- 
quently and  materially  varied  the  manner, 
quantity,  quality  and  finish  of  the  work 
which  he  had  contracted  to  do;  sometimes 
requiring  him  to  pull  down  parts  of  the 
work  after  the  same  was  built  according  to 
the  instructions  of  the  resident  engineer, 
or  engineer  of  the  division,  sometimes 
requirinfif  additional  work  not  contemplated 
b3'  the  terms  of  the  contracts,  requiring 
mortared  masonry  instead  of  dry  masonry ; 
and  especially  and  most  essentially  in 
requiring  him  to  make  ranged  and  dressed 
work  masonry  instead  of  plain  natural  bed- 
ding, and  to  furnish  and  use,  in  the  rock 
masonry  on  both  bridges,  cement  lime  in- 
stead of  common  lime,  and  in  many  other 
respects  exacting  of  him  labor  and  expense 
not  contemplated  by  the  contracts ;  all  of 
which  would  be  seen  by  reference  to  ex- 
hibits No.  3  and  No.  4,  filed  with  the  bill : 
Also  complaining  that  in  the  progress  of 
the  work  the  company  refused  to  pay  him 
the  monthly  estimates,  made  by  their  engi- 
neer and  agent,  in  par  funds,  but  required 
him  to  receive,  and  his  necessities  often 
compelled  him  to  accept,  what  is  com- 
monly called  railroad  orders,  as  so 
682  *much  money;,  and  that  the  company, 
by  its  officers  and  agents,  charged 
with  the  duty  of  making  the  monthly  esti- 
mates, did  not  make  them  according  to  the 
value  of  the  work  done  and  materials  fur- 
nished, but  according  to  the  contract,  or 
what  should  have  been  the  contract  prices, 
if  no  alterations  had  been  made  in  the  man- 
ner in  which  the  work  was  to  have  been 
done :  And  claiming  that  the  company  were 
indebted  to  him  in  a  very  large  amount, 
for  extra  work  done  as  aforesaid,  deficiency 
in  the  monthly  estimates,  and  loss  upon 
railroad  orders,  with  interest  thereon :  And 
praying  for  suitable  specific  and  general 
relief. 

In  September  1842  the  defendants  filed 
their  answer ;  in  which  they  say  that  upon 
the  completion  of  the  work  the  final  esti- 
mates were  made  up  by  the  engineer  or 
agent  designated  for  that  purpose  in  the 
contracts ;  that  at  the  time  they  were  made 
up,  the  complainant  expressed  himself 
fully  satisfied  with  the  same  and  the  differ- 
ent items   thereof;  and    that  by   the  terms 
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of  the  contracts  the  said  estimates  are  con- 
elusive  between  the  parties.  The  defend- 
ants then  respond  to  the  different  items  of 
the  complainant's  claim,  as  set  forth  in 
his  said  exhibits  Nos.  3  and  4.  In  regfard 
to  the  principal  item  of  the  claim,  to  wit, 
for  the  masonry,  charged  in  the  said  ex- 
hibits at  nine  dollars  per  perch,  instead  of 
the  contract  prices  of  four  dollars  and  four 
dollars  and  ninetj-four  cents  per  perch, 
making  a  difference  in  this  single  item  of 
thirty-one  thousand  three  hundred  and 
thirteen  dollars  and  twelve  cents,  the  de- 
fendants say  that  in  whatsoever  respect 
this  masonry  varies  from  the  specifications 
in  the  contract,  it  was  not  varied  by  direc- 
tions of  the  engineer  of  the  defendants,  but 
of  choice  by  the  complainant  himself,  in 
order  to  avoid  complying  with  the  specifi- 
cations. The  contractor  was  bound  by  the 
contract  to  furnish  stone  with  good  natural 
beds,  and  that  was  all  the  defendants 
wanted.       When     he     did     not     get 

683  *stone  with  good  natural  beds  he  was 
offered  the  sSternative  to  dress  them ; 

which  he  accepted  and  assented  to  without 
complaining  to  any  of  the  engineers  of  the 
defendants;  and  the  variations  from  the 
specifications  were  ■  thus  permitted  for 
the  accommodation  of  the  complainant 
himself.  In  regard  to  the  next  largest  item 
of  the  claim,  about  which  there  is  any  con- 
troversy, to  wit,  for  laying  three  thousand 
seven  hundred  and  eighty-seven  perch  of 
stone  in  cement  mortar  at  one  dollar  per 
perch,  the  defendants  say  that  the  cement 
mortar  was  used  by  the  complainant  to 
avoid  the  expense  of  obtaining  stone  with 
good  natural  beds,  or  dressing  the  beds  of 
the  stone  to  bring  them  within  his  specifi- 
cations. The  cost  of  dressing  the  beds,  if 
the  stone  be  rough,  is  greatly  lessened  by 
the  use  of  the  cement  mortar;  and  in  this 
instance  the  expense  to  the  contractor  was 
greatly  lessened.  The  saving  in  the  dress- 
ing of  the  beds  much  more  than  counter- 
vails the  expense  of  mixing  and  using  the 
mortar. 

In  regard  to  the  last  item  of  the  claim, 
to  wit,  for  loss  on  city  stock,  two  hundred 
and  thirty-one  dollars:  The  defendants  say 
that  they  had  power  to  annul  the  agreement, 
provided  the  want  of  funds  prevented  them 
from  prosecuting  the  work ;  that  they  would 
have  been  unable  to  prosecute  the  work 
unless  the  contractors  would  agree  to  receive 
the  stock  orders  of  the  city  of  Baltimore  in 
payment  of  their  estimates;  and  that  this 
fact  was  communicated  to  the  contractors, 
including  the  complainant,  who  agreed  to 
receive  and  did  receive,  the  said  orders  in 
payment  of  his  demands  against  the  de- 
fendants. They  aver  that  the  final  esti- 
mates were  made  up  with  the  complainant's 
assent  and  co-operation ;  that  he  brought 
his  bills  and  papers  to  the  railroad  office  in 
Cumberland,  to  enable  the  engineers  to 
make  such  equitable  allowances  as  they 
were   empowered  under  the  contracts 

684  to    make,    in  *order   to   attain   even- 
handed  justice  between  the  parties  in 

matters  which  could  not   be  foreseen ;  and 


that  the  engineers  made  the  allowances ; 
many  of  them  at  the  suggestion  of  the 
complainant,  who  signified  his  acquiescence 
in  them,  and  said  he  had  no  objection  to 
anything  the  engineers  had  done,  but  on 
the  contrary  assured  them  of  his  full  satis- 
faction with,  all  their  conduct.  But  had 
the  complainant  not  thus  assented  to  the 
allowances  made  to  him,  the  defendants 
insist  that,  by  the  express  provisions  of  the 
contracts,  the  allowances  thus  made  are 
final  and  conclusive  between  the  parties, 
unless  the  complainant  can  show  mistake 
or  fraud  on  the  part  of  the  engineers ;  which 
the  defendants  presume  will  not  be  at- 
tempted. 

Finally,  they  insist  that  the  complainant 
is  entitled  to  nothing  more  than  is  allowed 
in  the  final  estimates ;  and  for  that  amount, 
they  say  they  are,  and  always  have  been, 
willing  to  settle. 

In  June  1843  the  complainant  filed  an 
amended  bill,  in  which,  among  other  things, 
he  stated  that  before  and  at  the  time  the 
bids  were  made,  upon  which  the  contracts 
were  based,  the  said  company,  by  their 
agents  and  officers,  declared  that  suitable 
materials  for  the  erection  of  the  bridges 
which  would  be  required  to  be  built,  were 
to  be  had  convenient  to  the  line  of  the  road 
and  the  sites  of  said  bridges;  that  such 
declarations  were  made  to  the  public  and 
to  the  bidders  to  induce  them  to  offer  for 
the  work  at  low  rates ;  yet  when  the  stone 
for  the  masonry  was  being  procured,  that 
said  agents  condemned  it  as  unsuitable  for 
the  masonry  of  the  bridges  contracted  for 
by  the  complainant,  unless  first  hammered 
and  dressed  and  prepared  at  great  labor  and 
expense  to  him ;  and  when  so  prepared,  said 
company  have  failed  and  refused  to  make 
him  any  allowance  for  the  labor  and  ex- 
pense thus  exacted  of  him :  which  course  of 
proceeding,  he  charged,  was  calculated  to 
deceive  and  mislead,  and  did  in  fact 
685  Meceive  and  mislead  him,  and  was  a 
gross  fraud  upon  him,  if,  as  said  de- 
fendants contend,  under  the  stipulations  of 
said  contract,  the  complainant  is  not  en- 
titled to  receive  additional  compensation 
for  having,  under  the  orders  of  the  officers 
and  agents  of  said  company,  put  up  '  'ranged 
work,*'  instead  of  **rubble  work,"  for  which 
he  bid  and  contracted.  The  complainant 
further  charged,  that  at  the  time  of  the 
making  of  the  contracts,  and  during  the 
progress  of  the  work,  Atkinson  the  agent, 
and  Latrobe  the  engineer  of  location  and 
construction,  were  stockholders  of  said 
company,  and  consequently,  not  impartial 
or  disinterested;  that  complainant  was  not 
aware  of  that  fact,  nor  that  during  the 
progress  of  the  work  said  Latrobe  would  be 
such  engineer,  or  said  Atkinson  would  be 
the  agent  having  charge  of  the  work ;  that 
the  defendants  did  not  give  him  this  infor- 
mation, as  they  ought  to  have  done;  and 
that  he  was  advised,  that  for  this  reason 
alone,  if  no  others  existed,  the  said  esti- 
mates cannot  be  binding  and  conclusive 
upon  him. 

In  September  1843    the  defendants    filed 
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their  answer,  in  which,  among  other  things, 
they  admit  that  said  Latrobe,  at  the  time 
of  entering  into  the  contract  by  the  com- 
plainant, was  a  stockholder  in  the  said 
company ;  but  deny  that  he  was  so  at  the 
time  the  final  estimates  were  made  up  for 
the  building  of  the  said  bridges ;  and  also 
deny  that  the  said  Atkinson,  the  engineer, 
having  charge  of  the  work  during  the  whole 
time  it  was  in  progress,  and  whose  duty  it 
was  to  make  the  monthly  and  final  esti- 
mates, ever  was  a  stockholder  in  said  com- 
pany. They  aver  that  the  complainant,  at 
the  time  he  entered  into  the  contracts,  knew 
that  said  Atkidson  was  the  engineer  who 
would  have  charge  of  the  work,  and  that 
said  Latrobe  was  and  would  be  the  engineer 
of  location  and  construction.  They  deny 
that  they  did  by  their  agents  and  officers 
state  that  suitable   materials  for  the 

686  erection    of  *the   bridges   were  to  be 
had  convenient  to  the  line  of  the  road 

and  the  sites  of  the  bridges.  And  they 
positively  deny  that  any  misrepresentation, 
deceit,  or  fraud,  in  reference  to  the  stone 
for  said  bridges,  or  to  any  other  matter 
connected  with  the  said  contracts,  was 
practiced  upon  the  complainant  by  the  de- 
fendants, or  any  of  their  agents  or  engi- 
neers. 

A  great  many  depositions  were  taken  in 
the  case,  but  they  are  sufficiently  noticed 
in  the  opinion  which  follows. 

An  interlocutory  decree  was  pronounced 
in  the  case  on  the  11th  of  September  1844, 
and  another  on  the  12th  of  April  1845 ;  and 
a  iinal  decree  on  the  30th  of  December  1845. 
By  these  decrees,  the  court,  being  of  opin- 
ion that  the  final  estimates  or  certificates 
of  completion  of  the  two  bridges  in  con- 
troversy, as  made  out  by  the  engineer  of 
the  said  company  and  filed  in  the  cause, 
are  under  the  terms  of  the  contracts,  final 
and  conclusive  between  the  parties  as  to 
the  work  done  and  materials  furnished 
under  the  provisions  of  said  contracts;*' 
and  being  also  of  opinion  that  the  com- 
plainant was  entitled  to  no  relief  as  to  the 
charge  in  the  bill  that  a  portion  of  the 
amount  paid  to  him  upon  these  contracts, 
was  paid  in  depreciated  stock  orders  of  the 
city  of  Baltimore,  it  appearing  to  the  court 
that  such  payments  were  made  with  his 
consent,  and  that  there  was  no  sufficient 
proof  in  the  cause  that  the  said  company, 
as  to  this  transaction,  acted  mala  fide,  de- 
creed that  the  complainant  recover  against 
the  defendants  eight  thousand  five  hundred 
and  eighty-seven  dollars  and  fifty-eight 
cents  (being  the  balance  ascertained  to  be 
due  on  account  of  the  said  final  estimates), 
with  legal  interest  on  eight  thousand  five 
hundred  and  fifty-nine  dollars  and  five 
cents,  part  thereof,  from  the  10th  of  April 
1845  till  paid,  and  that  each  party  pay  his 
own  costs.  From  these  decrees  the  com- 
plainant obtained  an  appeal. . 

687  *Grattan  and  Fry,  for  the  appellant. 
Andrew  Hunter,  for  the  appellee. 

MONCURK,  J.,  after  stating  the  case, 
proceeded : 


The  principal  subject  of  controversy  in 
this  case  is,  the  amount  of  compensation 
to  which  the  appellant  is  entitled  for  the 
masonry  of  the  two  bridges  made  by  him 
for  the  appellees.  He  charges  nine  dollars 
per  perch  for  dressing,  ranging  and  laying 
the  stone,  besides  making  other  charges 
connected  with  the  masonry ;  whereas  the 
price  stipulated  in  the  contracts  and  allowed 
in  the  final  estimates,  for  the  entire  ma- 
sonry, is  four  dollars  per  perch  for  that  of 
one  of  the  bridges,  and  four  dollars  and 
ninety-four  cents  for  that  of  the  other. 
The  difference  between  the  amount  charged 
by  him,  and  the  amount  allowed  in  the  final 
estimates,  for  the  masonry,  is  upwards  of 
thirty-five  thousand  dollars. 

The  appellant  contends  that  the  masonry 
required  by  the  contracts  was  *^ rubble 
work,"  whereas  he  was  required  by  the 
appellees  to  do  and  accordingly  did  do 
^'ranged  rock  work;"  that  though  the  con- 
tracts required  that  the  stone  should  have 
**good  natural  beds,"  and  be  **well  bedded 
and  bonded,"  yet  those  terms  should  be 
construed  in  reference  to  all  the  surround- 
ing circumstances,  and  especially  in  refer- 
ence to  the  quarries  in  the  neighborhood  of 
the  bridges,  and  the.  nature  and  quality 
of  the  stone  they  afforded ;  that  the  stone  of 
which  the  bridges  were  constructed  had 
<*good  natural  beds,"  and  might  have  been 
''well  bedded  and  bonded,"  within  the 
meaning  of  the  contracts,  by  the  use  of  the 
hammer  merely.  That  if  the  work  required 
by  the  contracts  to  be  done  was  worth  four 
dollars  and  four  dollars  and  ninety-four 
cents  per  perch,  the  work  required  by  the 
appellees  to  be  done,  and  actually  done, 
was,  in  the  same  proportion,  worth  nine 
dollars  per  perch ;  and  that  therefore 
688  *he  is  entitled  to  the  latter  price.  On 
the  other  hand,  the  appellees  contend 
that  the  stone  of  which  the  bridges  were 
constructed  had  not  *'good  natural  beds," 
and  could  not  have  been  ''well  bedded  and 
bonded,"  within  the  meaning  of  the  con- 
tract, by  the  use  of  the  hammer  merely; 
that  they  had  a  right  to  require,  and  only 
required,  the  work  to  be  done  according  to 
the  contracts,  but  as  it  could  not  be  done 
with  the  stone  which  was  used,  they  were 
willing  that  it  might  be  done  in  the  manner 
in  which  it  was  done ;  that  the  change  in 
the  manner  of  doing  the  work  was  no  ben- 
efit to  them,  but  an  accommodation  to  the 
appellant,  who  was  thereby  enabled  to  do  it 
on  better  terms  than  he  could  have  done  it 
according  to  the  contracts;  that  he  assented 
to  the  change,  and  did  not  complain  of  it 
to  any  of  the  engineers;  that  the  work 
actually  done  was  but  "rubble  work," 
though  of  a  superior  quality,  and  was  not 
worth  more  than  the  contract  prices;  and 
that  therefore  he  is  entitled  only  to  the 
contract  prices. 

The  evidence  is  very  conflicting  as  to  the 
meaning  of  the  technical  terms  used  in  the 
contracts,  the  character  of  the  work  thereby 
required,  and  the  character  and  value  of 
the  work  actually  done.  It  would  be  diffi- 
cult for  the  court  to  decide   upon   this  evi- 
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deuce  without  the  aid  of  a  commiBsioner  or 
a  jury:  But  it  is  unnecessary  in  this  case 
to  do  so.  The  appellees  presented  to  the 
appellant  the  alternative  of  doing  the  work 
according'  to  their  construction  of  the  con- 
tracts, or  of  doing  it  as  it  actually  was 
done ;  and  he  elected  the  latter.  He  knew 
that  they  considered  him  to  be  doing  the 
work  at  the  contract  prices ;  and  yet  during 
the  whole  progress  of  the  work,  which  con- 
tinued for  about  two  and  a  half  years,  he 
never  gave  them  notice  that  he  would  claim 
a  higher  compensation.  On  the  contrary, 
he  received  from  time  to  time,  without  ob- 
jection, the  amounts  awarded  him 
689  *in  the  monthly  estimates,  though  in 
all  of  them  the  work  done  was  charged 
at  the  contract  prices.  Kdgerton,  a  resident 
engineer,  proves  that  he  had  a  conversation 
on  the  subject  with  the  appellant  soon  after 
the  work  was  commenced.  The  appellant 
^  ^frequently  alluded  to  the  character  of  the 
work  as  being  superior  to  what  he  was  re- 
quired to  do  by  the  contract.  He  was 
repeatedly  told,  if  he  thought  so,  to  discon- 
tinue the  work  until  the  question  could  be 
settled ;  to  do  no  more  until  that  matter 
should  be  finally  settled.'*  Atkinson,  the 
division  engineer,  proves  that  the  appellant 
never  complained  to  him  that  he  was  re- 
quired to  do  the  work  in  a  different  style 
&om  that  required  by  the  contracts ;  on  the 
contrary,  deponent  being  told  that  appellant 
was  complaining  to  others,  asked  him  if  he 
had  any  complaint,  and  he  answered  very 
positively  that  he  would  never  have  any 
controversy  with  deponent.  I^atrobe,  the 
engineer  of  location  and  construction, 
proves  that  if  he  had  been  apprised  of  any 
intention  on  the  part  of  the  appellant  to 
demand  extra  compensation  for  his  work, 
he  would  immediately  have  had  a  commu- 
nication with  him  on  the  subject,  and  have 
taken  measures  to  put  an  end  to  any  such 
expectations.  Deponent  is  satisfied  that  at 
the  time  the  appellant  got  fairly  under  way 
with  his  job,  which  was  in  the  summer  of 
1840,  he  the  deponent  could  have  procured 
the  work  to  be  done  precisely  in  the  style 
in  which  the  appellant  then  proposed  to  do 
it,  and  has  since  done  it,  at  a  price  not  ex- 
ceeding that  of  his  contract. 

Under  all  these  circumstances,  I  am  of 
opinion  that  whatever  may  be  the  true  con- 
struction of  the  contracts,  the  appellant 
acquiesced  in  the  construction  placed  upon 
them  by  the  appellees,  and  is  concluded  by 
such  acquiescence  from  claiming  a  higher 
compensation  for  the  masonry  than  the 
prices  stipulated  for   in   the  contracts,  and 

allowed  in  the  final  estimates. 
690  *I  am  also  of  opinion  that  the  final 
estimates  are  conclusive  not  only  in 
regard  to  the  masonry,  but  also  in  regard  to 
all  other  items  of  the  appellant's  claim, 
except  two  items  of  small  amount,  which 
will  be  hereafter  noticed.  The  contracts 
expressly  provided  that  when  the  work  was 
completed  and  accepted,  final  estimates 
should  be  made  by  the  agent  of  the  com- 
pany, of  the  quantity,  character  and  value 
of  the  work   agreeably    to   the  terms  of  the 


contracts,  which  final  estimates  should  be 
conclusive  between  the   parties,    unless  re- 
viewed and  altered  by  the  engineer  of  loca- 
tion and  construction ;  and  that  the  balance 
appearing  to  be  due  to  the  contractor  should 
be  paid  to  him  upon  his  giving  a  release  to 
the   company    of    all    claims    or    demands 
whatsoever,  growing  in  any  manner  out  of 
the    agreement.     The   final  estimates  were 
made  according  to   the  contracts,  and  have 
not  been  reviewed  and  altered  by  the  engi- 
neer of  location  and  construction :  Why  then 
are  they   not   conclusive?    The  counsel  for 
the  appellant  contended  that  such  provisions 
are  against  the  policy  of  the  xommon  law, 
and  have  a   tendency   to  exclude  the  juris- 
diction   of   the   courts,  which  are  provided 
by  the  government   with   ample   means  to 
entertain  and  decide  all  legal  controversies. 
Story  on  Partn.    (    215,    and  cases  cited  in 
the  notes.     The  doctrine  relied  on  refers  to 
agreements  to  refer  disputes  to  arbitration ; 
such  as  a  stipulation,    usually   inserted  in 
articles   of   partnership,    that  disputes  and 
controversies  between  the  partners  shall  be 
referred  to  arbitrators  named   in  the  arti- 
cles, or  to  be  named  by  the  respective  part- 
ners.    It  may  well   be   questioned   whether 
the  provisions  of  the  contracts  in  this  case 
for  the  final  estimates  come  within  the  in- 
fluence  of   the   doctrine   relied   on.    They 
seem  to  stand  on  higher  ground  than  mere 
agreements  for  future  reference ;  and  to  be 
substantial   and   irrevocable   parts   of   the 
contracts    in    which    they    are    embodied. 
But    waiving    the     decision    of    that 
691     ^question,  and  conceding  for  the  pur- 
poses of  this  case,  that  these  provisions 
are  in  effect  agreements  for  future  reference, 
and   are  governed  by  the  doctrine  referred 
to,  I  am  still  of  opinion  that  the  final  esti- 
mates are  conclusive.     ''The  maxim  often 
quoted,  says  Russell  on  Arbitration  103,  104, 
63  I^aw  Lribr.  that  an  agreement  to  refer  is 
not  binding,  and  cannot  deprive   the  court 
of  its  jurisdiction,  seems  sometimes  to  have 
been  misunderstood.'* — **In  one  sense,  it  is 
true,  such   an    agreement   may  be  said  not 
to  be  binding,  for  it  cannot  be   pleaded  in 
bar   to  an  action  in  respect  of  the  matters 
intended    to  be  referred,    and  so  does  not 
oust  the  court  of  its  jurisdiction  ;**  and   it 
is  very  clear  that  equity  will  not  specifically 
enforce    it.     ''But   in    another  sense,  it  is 
binding,  for  there  is  nothing  illegal  in  such 
a  contract ;  and  when   it   is   acted  on,  and 
an  award  has  been   made,   the   jurisdiction 
of  the  courts  over  the   matter   decided    by 
the   arbitrator   is   gone,    and   all   that  the 
court  have  to  say  is,  whether  the  award  is 
good  or  not."    Wellington  v.   Mackintosh, 
2   Atk.    R.    569;  HiU   v.    Hollister.   1  Wils. 
R.  129;  Half  hide  v.    Fenning,    2   Br.  C.  C. 
336;  Mitchell  v.   Harris,    2  Ves.  jr.  R.  129; 
Thompson  v.  Charnock,  8  T.  R.  139 ;  Street 
V.  Rigby,  6  Ves.  R.  815 ;  Waters  v.  Taylor, 
IS    Id.    10;  Cleworth   v.    Pickford,  7  Mees. 
and  Welsh.  313,    I^ord  Abinger,  C.  B.     See 
the    American   cases  cited   in  2  Bro.  C.  C. 
270,  note  (a)  Perkins'  edition. 

According    to    the   doctrine  as  thus  laid 
down,  even  if  the  final  estimates  had  been 


V  R,  11  Gratt— 23 


353 


II  QRATT. 


Virginia  Rspojkts*  Ankotatbd. 


692,  693.  694 


made  without  any  co-operation  on  ^he  part 
of  the  appellant,  or  further  assent  from  him 
than  was  g^ven  by  his  becoming  a  party  to 
the  contracts,  they  would  have  had  the 
effect  of  final  awards,  and  been  conclusive 
as  such.  In  this  case  the  appellant  not 
only  made  no  objection  to  the  action  of  the 
agent  in  making  the  final  estimates,  nor 
any  attempt  to  revoke  his  powers  to  make 
them,  but  actually  appeared  and  ez- 

692  hibited  his  claims  against  the  *com- 
pany  before  the  engineer,  who  allowed 

some  and  rejected  others,  in  whole  or  in 
part;  and  the  appellant  seemed  at  first  to 
acquiesce  in  the  final  estimates  which  were 
made.  These  estimates  were  made  by  the 
resident  engineers,  with  the  concurrence  of 
the  division  engineer.  Kdgerton,  the  resi- 
dent engineer  at  the  North  Branch  bridge, 
says  that  the  appellant  never  expressed  any 
dissatisfaction  with  the  monthly  estimates, 
and  when  deponent  gave  him  a  copy  of  the 
final  estimate,  he  appeared  to  be  fully  sat- 
isfied with  it,  as  far  as  deponent  was  con- 
cerned, and  expressed  his  assent  to  all  the 
particulars  therein.  Chiffelle,  the  resident 
engineer  at  the  Little  Cacapon  bridge,  says 
that  in  making  out  the  final  estimate  the 
most  liberal  allowance  which  truth  and 
equity  could  have  dictated,  was  made  to 
the  appellant.  Atkinson,  the  division  en- 
gineer, says  that  he  never  heard  the  appel- 
lant make  any  specific  objection  to  any  of 
the  monthly  or  final  estimates.  Appellant 
sometimes  asked  if  the  company  could  not 
allow  more.  With  regard  to  the  final  esti- 
mates, deponent  took  particular  care  to 
learn  his  views,  made  all  the  allowances 
that  were  required,  and  supposed  he  had 
removed  all  grounds  of  complaint,  and  had 
made  the  estimates  satisfactory.  In  order 
to  make  up  the  final  estimates  and  remove 
all  sources  of  complaint,  deponent  requested 
the  appellant  to  remain  and  come  to  depo- 
nent's office  in  Cumberland,  and  give 
deponent  notice  of  all  extra  work  that  he 
supposed  he  had  done  on  the  bridges,  or 
under  any  other  head  for  the  company,  for 
which  he  had  not  been  already  paid.  In 
consequence  of  this  request,  the  appellant 
did  remain  in  Cumberland,  calling  at  depo- 
nent's office  frequently  while  the  latter  was 
engaged  in  making  up  the  items,  answering 
such  questions  as  were  asked  him,  and  by 
his  conduct  satisfying  deponent  that  he 
considered  every  ground  of  complaint  was 
removed.     Deponent's  reason   for  re- 

693  questing  the  appellant  to  be  ^present 
was,  that  under  such  extensive  con- 
tracts extra  charges  which  were  equitable 
might  possibly  escape  the  notice  of  the  en- 
gineers, and  that  deponent  wished  the  ap- 
pellant to  suggest  such,  if  any  there  were. 
Told  him  this  was  deponent's  xlesign,  and 
had  the  benefit  of  his  suggestions  accord- 
ingly. Has  no  recollection  that  he  objected 
to  any  of  the  items.  When  deponent  handed 
him  the  final  estimate  of  the  North  Branch 
bridge,  i.  e.  the  amount  made  up  in  dollars, 
the  appellant  said,  good  naturedly,  as  depo- 
nent supposed,  **Is  that  all?"  The  impres- 
sion made  on  deponent's  mind  was  that  he 


was  going  to. the   office  to  receive  the  bal- 
ance due  him  according  to  the  estimate. 

Some  of  the  testimony  of  the  appellant  is 
to  some  extent  in  conflict  with  the  forego- 
ing testimony  of  the  appellees*  but  does 
not  materially  alter  the  case.  Better's  tes- 
timony tends  to  prove  that  the  resident 
engineer,  Kdgerton,  obtained  from  the  ap- 
pellant bills  only  for  such 'extra  work  as 
was  occasioned  by  the  mistakes  of  the  en- 
gineer, and  not  for  all  the  extra  work.  But 
A.  G.  Kidwell  says  that  he  took  a  great 
many  of  the  bills  for  extra  work  to  the  en- 
gineers. They  received  a  part,  rejected  a 
part,  and  curtailed  the  amount  of  a  good 
many  of  the  bills.  £klgerton  made  out  the 
final  estimate,  and  showed  it  to  the  appel- 
lant in  deponent's  presence.  The  appellant 
complained  of  a  good  many  of  the  amounts 
not  being  large  enough,  and  asked  if  they 
were  not  going  to  allow  for  laying  the 
masonry  in  cement  mortar,  and  cutting  and 
dressing  the  stone.  Mr.  Atkinson  said  he 
could  not  allow  it,  because  Mr.  Latrobe  told 
him  he  would  not  allow  it.  Davis  says, 
Mr.  Atkinson  showed  the  final  estimate  to 
the  appellant  in  the  presence  of  deponent, 
in  the  railroad  office  in  Baltimore,  xhinks 
it  was  upwards  of  eleven  thousand  dollars. 
Appellant  asked  Atkinson  if  that  was  all 
he  was  going  to  do  for  him.  Atkinson 
said,  *  *  Yes,  and  you  may  be  thankful  to 
get  that;"  and  appellant  said  he  would  not 

take  it. 
694  *From  all  the  testimony  on  both 
sides,  it  ismanifest  that  the  appellant 
submitted  all  his  claims  arising  out  of  the 
contracts,  or  on  account  of  the  work  done 
by  him  for  the  company,  to  the  considera- 
tion and  decision  of  the  engineer:  And 
upon  every  principle  of  law  or  equity  which 
is  applicable  to  the  case,  I  think  the  final 
estimates  of  the  engineer  are  conclusive; 
unless  they  can  be  avoided  on  the  ground 
of  fraud  or  mistake.  Has  fraud  or  mistake 
been  shown?  is  therefore  the  question  next 
to  be  considered. 

In  neither  of  the  bills,  original  or 
amended,  is  any  fraud  imputed  to  the  en- 
gineers in  making  the  final  estimates.  The 
original  bill  contains  no  allegation  of  any 
fraud  whatever.  The  amended  bill  seems 
to  have  been  filed  mainly  with  the  view  of 
supplying  this  defect;  and  charges,  in 
efi^ect,  that  before  and  at  the  time  the  bids 
were  made  upon  which  the  contracts  were 
based,  the  said  company,  by  their  agents 
and  officers,  falsely  and  :^raudulently  repre- 
sented to  the  public,  and  to  the  bidders,  to 
induce  them  to  offer  for  work  at  low  rates, 
that  suitable  materials  for  the  erection  of 
the  bridges  were  to  be  had  convenient  to 
the  line  of  the  road  and  the  sites  of  the 
bridges.  This  charge  is  positively  denied 
in  the  answer  to  the  amended  bill,  and  is 
unsustained  by  any  evidence  whatever. 

The  amended  bill  also  charges  that  when 
the  contracts  were  made  and  during  the 
progress  of  the  work,  Latrobe  and  Atkinson 
were  stockholders  of  the  company,  and 
therefore  not  impartial  or  disinterested; 
that  the  appellees  did   not  inform   the  ap- 
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pellant  of  this  fact  as  they  oug-ht  to  have 
done;  and  that  he  was  not  aware  of  it. 
The  appellees  in  their  answer  admit  that 
Lratrobe  was  a  stockholder  when  the  con- 
tracts were  made ;  .but  deny  that  he  was 
one  when  the  final  estimates  were  made,  or 
that  Atkinson  ever  was  one.  The  answer 
on  this  (Subject  is  sustained  by  the  evidence ; 
except  that  Atkinson  says  he  has  had 

695  a    few   shares   of  *8tock  at  different 
times,  but  had  none  he  believes  while 

the  North  Branch  bridge  was  in  prog-ress. 
The  only  stock  held  by  him  since  1838  was 
three  shares  *  held  in  trust  for  another  for 
not  more  than  a  year,  and  then  sold  in  No- 
vember 1842. 

The  final  estimates,  as  before  stated, 
were  made  by  the  resident  engineers,  and 
concurred  in  by  Atkinson  the  division  en- 
gineer. I  do  not  think  their  validity  is 
affected  by  the  fact  that  when  they  were 
made  Latrobe  had  been  a  stockholder,  and 
Atkinson  was  a  stockholder  in  the  character 
of  trustee  for  another,  without  having*, 
himself,  any  interest  in  the  subject. 
Whether,  if  they  had  been  made  by  an  en- 
gineer  who,  at  the  time  of  making*  them, 
was  a  stockholder  in  his  own  right,  they 
would  have  been  invalid  merely  on  that 
ground  and  in  the  absence  of  fraud,  is  a 
question  which  does  not  arise,  and  is  there- 
fore not  intended  to  be  decided. 

The  answer  to  the  amended  bill  positively 
denies  fraud  of  any  kind  on  the  part  of  the 
company,  their  agents  and  officers,  and 
the  evidence  affords  no  proof  of  any  such 
fraud  in  the  transaction. 

As  to  the  ground  of  mistake:  If  either  of 
the  bills  contains  any  charg'e,  certainly  the 
evidence  affords  no  proof  of  any  such  mis- 
take on  the  part  of  the  engineers  as  can 
invalidate  their  final  estimates.  There  is 
no  mistake  of  law  or  fact  apparent  upon 
the  face  of  the  estimates ;  and  the  engineers 
who  made  them,  testify  that  all  the  claims 
of  the  appellant  against  the  company,  on 
account  of  the  bridges,  which  were  just 
and  right,  were  allowed  therein. 

On  this  subject,  see  2  Story's  Eq.  Jur.  ( 
1453,  4,  5  and  6,  and  Russell  on  Arbitration 
242,  et  seq.  63  Law  Libr. 

The  final  estimates  were   intended  by  the 

parties  to  be,  and  are,  conclusive  in  regard 

to  all  work  done    and    materials   furnished 

by  the  appellant   in  the  construction  of  the 

bridges,  including  all  extra  work.     In 

696  this  ^respect,    the   case   differs    from 
that  of  Dubois  v.    The   Delaware    & 

Hudson  Canal  Company,  12  Wend.  R.  334, 
relied  on  by  the  appellant's  counsel.  All 
the  items  of  the  appellant's  claim  in  this 
suit  appear  to  be  for  work  done  by  him  in 
the  construction  of  the  bridges,  except  two 
items  of  small  amount,  before  referred  to. 
One  of  these  is  for  building  two  cattle 
stops;  and  is  proved  to  have  been  paid. 
The  other  is  for  loss  on  city  stock ;  for  which 
I  think  the  appellees  are  not  responsible; 
the  appellant  having  agreed  to  receive  the 
stock  at  par. 
I  think  there  is   no   error  in   the  decrees 


for  which  they  ought  to   be  reversed,   and 
am  for  affirming  them. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Decree  affirmed. 
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I.  Carriers  of  PasMiiffers— Staffer— Deffrse  of  Care.*— 
Carriers  of  passenffers  by  sUcres  are  liable  for  In- 
juries resulting  from  the  slightest  neglicrence  on 
the  part  of  the  driver  or  proprietor  of  the  stage; 
and  they  are  bound  to  use  the  utmost  care  and 
diligence  of  cautions  persons  to  prevent  injury  to 
the  passengers. 

a.  Same— Same  — Upjettlng  Coach  —  Preaamptlon.- 
Where  a  passenger  is  injured  by  the  upsetting  of 
the  coach,  the  presumption  is,  that  it  occurred  by 
the  negligence  of  the  driver:  and  the  burden  of 
proof  is  on  the  proprietors  of  the  coach,  to  show 
that  there  was  no  negligence  whatsoever. 

a.  Same— Same— Same— Liability  of  Carrier.— Though 
the  proprietors  of  the  coach  may  show  that  it  was 
reasonably  strong,  with  suitable  harness,  trap- 
pings and  equipments  of  sufficient  strength,  and 
properly  made,  and  that  the  driver  was  careful, 
of  reasonable  skill  and  good  habits,  with  steady 
horses  not  like  to  endanger  the  safety^  of  passen- 
gers; yet,  if  the  upsetting  of  the  coach  is  caused 
by  the  running  off  of  the  horses,  and  such  running 
off  of  the  horses  might  have  been  arrested  if  the 
utmost  care  and  diligence  of  very  cautious  per- 
sons had  been  exercised,  the  proprietors  of  the 
coach  are  liable  for  the  injuries  sustained  by  a 
passenger. 

4.  Same— Same— Same — Same.— If  the  coach  is  upset 
by  the  running  off  of  the  horses,  and  if  they  ran 
off  not  because  they  were  accidentally  frightened, 
but  because  the  blocks  were  out  of  the  brake, 
causing  the  stage  to  run  upon  them;  and  If  the 
running  off  of  the  horses  might  have  been  pre- 
vented if  the  horses  had  been  properly  harnessed, 
or  if  the  utmost  care  and  diligence  of  a  cautious 
person  had  been  used  to  secure  the  blocks  in  the 
brake,  the  proprietors  are  liable. 

5.  Same— Same— Duty  to  Provide  Safe  Appllance4.— 
Carriers  of  passengers  by  stages  are  bound  to  pro- 
vide not  only  good  coaches,  harness,  &c.,  of  the 
kind  used  on  their  line,  but  they  are  bound  to  pro- 
vide such  as  will  best  secure  the  safety  of  the 

•passengers. 

6.  Same— Same— Upsetting  of  Coach— Liability  of  Car- 
rier.—If  the  coach  is  upset  In  consequence  of  hav- 
ing too  much  baggage  on  the  top,  the  proprietors 
are  liable  for  any  injury  sustained  by  a  passen- 
ger by  such  upsetting  of  the  coach. 

7.  Same— Damages—When  Verdict  Set  Asldet— In  ac- 
tions by  passengers  against  carriers,  for  injuries 

^Carriers  of  Passengers— Stages— Degree  of  Care.— 

Upon  the  question  of  the  degree  of  care  required  of 
a  carrier  of  passengers,  see  foot-note  to  Va.  Cent.  R. 
R.  Co.  V.  Sanger.  15  Gratt.  290.  where  there  is  a  col- 
lection of  the  authorities  and  among  others,  the 
cases  which  cite  the  principal  case  upon  that  point. 
See  also,  Jammlson  v.  C.  &  O.  Ry.  Co.,  92  Va.  8S0,  23 
S.  £.  Rep.  758,  citing  the  principal  case. 

tSame— Damages— When  Verdict  Set  Aside.— In  the 
last  headnote  of  the  principal  case  it  is.  held,  that. 
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sustained,  the  Judgment  of  the  jary  as  to  the 
amount  of  the  damacres,  must  ffovem.  unless  the 
damages  allowed  are  so  excessive  as  to  warrant 
the  belief  that  the  Jury  must  have  been  influenced 
by  partiality  or  prejudice,  or  misled  by  some  mis- 
taken view  of  the  merits  of  the  case. 

698  '^This  was  an  action  on  the  case  in 

the  Circuit  court  of  Shenandoah 
county  by  John  Reigle  against  William 
Farish  &  Co.  stage  owners,  to  recover 
damages  for  an  injury  sustained  by  the 
plainti£f  by  the  upsetting  of  the  defendants* 
stage.  The  plaintiff  who  lived  in  Pennsyl- 
vania, took  a  passage  in  the  defendants' 
stage  to  go  from  Staunton  to  Winchester; 
and  he  proved  that  after  leaving  Woodstock, 
a  short  distance  below  that  town,  the  stage 
was  turned  over  and  he  was  very  much  in- 
jured; his  head  was  severely  cut,  and  one 
of  his  legs  was  broken  immediately  above 
the  ankle,  the  small  bone  having  passed 
through  the  muscles  of  the  leg  and  also 
through  his  boot  and  clothes.  He  was  con- 
fined at  a  house  near  the  place  of  the  acci- 
dent for  six  months,  during  which  time  he 
suffered  very  severely,  and  for  a  part  of  the 
time  was  occasionally  delirious.  At  the 
time  of  the  trial,  which  was  a  year  after 
the  occurrence,  his  leg  was  not  entirely 
healed,  and  was  shortened,  the  ankle  joint 
was  swollen  and  stiff,  and  he  was  obliged 
to  use  crutches ;  and  the  physician  who  at- 
tended him  expressed  the  opinion  that  the 
joint  would  continue  to  be  stiff,  and  he 
would  be  a  cripple  for  life.  He  was  also 
subjected  to  considerable  expense;  having 
paid  his  physician's  bill  of  two  hundred 
and  eighty  dollars,  and  to  the  man  at  whose 
house  he  was  confined,  one  hundred  and 
fifty-four  dollars  and  twelve  cents. 

The  defendants  proved  that  the  stage 
used  on  the  occasion  was  a  good  one,  and 
the  gearing  was  good  of  its  kind.  The 
horses  were  also  proved  to  be   steady,    and 

in  actions  by  passengers  afrainst  carriers,  for  inju- 
ries sustained,  the  Judflrment  of  the  Jury  as  to  the 
amount  of  the  damag^es.  must  iroyern.  unless  the 
damages  allowed  are  so  excessive  as  to  warrant 
the  belief  that  the  jury  must  have  been  influenced  by 
partiality  or  prejudice,  or  misled  by  some  mistaken 
view  of  the  merits  of  the  case. 

For  the  above  proposition  the  principal  case  is 
cited  and  approved  in  the  foUowlncr  cases:  Norfolk, 
etc..  By.  Co.  v.  Shott,  92  Va.  48,  2S  S.  E.  Rep.  811 : 
Richmond  Ry.,  etc..  Ck>.  v.  aarthricrht,  92  Va.  635,  24 
S.  £.  Rep.  287:  Norfolk  v.  John  akin.  94  Va.  287.  20  S. 
£.  Rep.  830:  Va-  Mid.  R.  R.  Co.  v.  White.  84  Va.  606.  5 
S.  E.  Rep.  573:  Norfolk  &  W.  Ry.  Co.  v.  Anderson, 
90  Va.  9,  17  S.  E.  Rep.  767:  Norfolk  &  W.  R.  Co.  v.  Am- 
pey,  98  Va.  187,  25  S.  E.  Rep.  228:  Trice  v.  C.  &  O.  Ry. 
Co..  40  W.  Va.  277,  21  S.  E.  Rep.  1026:  Boster  v.  C.  & 
O.  Ry.  Co.,  38  W.  Va.  324,  16  S.  E.  Rep.  180. 

Instructions— Evidence  Tending  to  Prove  Case.— 
Upon  this  point,  see  foot-note  to  Early  v.  Garland,  18 
Oratt.  1.  where  the  principal  case  is  cited  and  all  the 
cases  which  cite  the  principal  case  as  authority 
upon  this  subject  See  also,  Anable  v.  Com.,  24 
Gratt  689;  Wooddell  v.  W.  Va.  Imp.  Co.,  88  W.  Va.  61, 
17  S.  E.  Rep.  898:  Smith  v.  Snyder,  77  Va.  441.  citing 
the  principal  case.  See  also,  extensive  foot-note  to 
the  principal  case  in  82  Am.  Dec.  888. 


the  driver  a  very  good,  prudent  and  careful 
driver,  and  a  perfectly  sober  man :  He  was 
examined  as  a  witness.     He  stated  that  he 
took  charge  of  the    stage    at   Red    Banks, 
nine  miles  above  Woodstock.     That  he  then 
looked  at  the  blocks  in  the  brake,   and  was 
satisfied  they  were  in  their  proper  position ; 
and  they  held  well   and   worked   well 
699      from  thence  to  Woodstock.     *The  pas- 
sengers dined  at  Woodstock;  and   he 
there  looked  at  the  blocks  again  to  see   if 
they  were  in   proper  condition,  but  lie  did 
not  at  either  place  strike   them   with    his 
hatchet,    which   it   is  the  general  habit   to 
carry   along  with    them  for  the  purpose  of 
fixing  the  blocks  when  they  require  it ;  nor 
did   he    take  hold  of    them.     A    short  dis- 
tance from  Woodstock  the  road  descends  for 
some  distance.     When  he   went  to   use  the 
brake    at  the  hill,  he  found  that  the  blocks 
were   out.     It   appears   from    the   evidence 
that  the  running  of  the  stage  on  th^  hones 
frightened    them,  and   they  commenced  to 
run ;  and    for  some   part  of  the   way    over 
which  they  ran,  and  at  the  place  where  the 
stage    was  upset,  there  was  a  precipice  on 
the  right  side  of  the  road,  and  a  hill  on  the 
left.    The  driver  described   his   efforts  to 
stop   the  horses,    in  which .  he    failed.     He 
said  that  he  then  tried  to  keep   the   middle 
of  the  road,  hoping  to  be  able  to  pull  up  on 
reaching    a   hill   before  him ;  but   that  the 
hind   wheels  of   the   coach   began    to    slip, 
and   were   nearly   over   the  precipice;  and 
whilst  he  was  endeavoring  to   avoid  it,  the 
coach  was   upset.     He   stated  further    that 
the   stage,    in    going    down   the    hill    and 
around  the  turns,  rocked   very   much    from 
side    to  side,  and  just  before   turning   over 
on  the  left,    had  been  strongly  tilted  to  the 
right,    and    falling  back,    tilted   the    other 
way,  and  seemed    to  him  to  have  been  for 
some  distance  on  the  left   wheels  before  it 
went  entirely  over.    He  stated  further  that 
he  had  no  occasion  to  use    the  brake  after 
he  left   Woodstock  until  he  commenced  de- 
scending the  hill,  and  made  no  experiments 
to  ascertain  if  the  blocks  were  still  in.     The 
first    time  he  attempted  to  use  the    blocks, 
he  found   they   were   both   out.     This   was 
about  half  a  mile  or  a  little  more  from  the 
tavern  in  Woodstock: 

The  witness  had  no  recollection  as  to  the 
amount  of  the  baggage  on  the  top  of  the 
stage,  or  the  number  or  size  of  the  trunks. 
He  found  it  all  on  and  under  the 
700  *canvas  when  he  took  charge  of  the 
coach,  and  had  no  occasion  to  exam- 
ine or  handle  it.  It  appeared  that  there 
were  nine  passengers  inside  the  coach ;  the 
plaintiff  was  sitting  with  the  driver,  and 
there  was  a  negro  man  on  top.  At  the 
place  where  the  coach  was  upset  the  road 
was  smooth,  though  it  was  descending. 

The  plaintiff  proved  that  there  was  no 
breeching  on  the  horses ;  and  one  witness 
introduced  by  him,  who  was  from  Maryland 
or  Pennsylvania,  stated  that  he  had  been 
from  a  boy  engaged  in  staging,  and  had 
quit  the  business  about  ten  years  before  the 
trial ;  that  he  considered  it  unsafe  to  rely 
upon  the  brake  alone  without  breeching  on 
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the  horses :  That  breeching  was  used  on  the 
National  road.  Several  witnesses  were  in- 
troduced by  the  defendants,  who  stated  that 
they  had  been  engaged  in  the  business  of 
staging  for  from  eighteen  to  thirty  years, 
some  of  them  in  Virginia  and  two  in  Vir- 
ginia, North  and  South  Carolina  and 
Greorgia;  that  breeching  was  of  no  advan- 
tage where  the  brake  was  used,  and  that 
since  the  introduction  of  brakes  breeching 
had  been  abandoned.  One  of  them  stated 
that  economy  was  not  the  object  in  dispens- 
ing with  breeching ;  that  they  had  some- 
times received  harness  from  the  manufac- 
turer at  the  north  with  breeching,  and  had 
taken  it  off  and  hung  it  up  as  surplus  har- 
ness. This  witness  further  stated  that  the 
blocks  would  bounce  out  in  very  dry  weather. 
After  the  evidence  had  been  introduced, 
the  plaintiff  moved  the  court  to  instruct  the 
jury: 

1.  That  passenger  carriers  are  liable  for 
injuries  resulting  even  from  the  slightest 
negligence  on  the  part  of  the  coachman  or 
proprietor  of  the  stage,  and  that  they  are 
bound  to  use  the  utmost  care  and  diligence 
of  cautious  persons  to  prevent  injury  to 
passengers. 

2.  That  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  was  injured  by  the 
overturning  of   the  coach,  the   prima   facie 

presumption  is,  that  it  occurred 
701      *by  the  negligence  of  the  coachman, 

and  the  burden  of  proof  is  on  the  pro- 
prietors of  the  coach  to  establish  that  there 
was  no  negligence  whatsoever;  and  that 
although  this  prima  facie  presumption  may 
be  repelled  by  defendants  proving  that  the 
coach  was  reasonably  strong,  with  suitable 
harness,  trappings  and  equipments  of  suffi- 
cient strength,  and  properly  made,  and  that 
the  driver  was  careful,  of  reasonable  skill 
and  good  habits,  with  steady  horses,  not 
likely  to  endanger  the  safety  of  passengers ; 
yet,  if  the  jury  believe  from  all  the  evidence 
that  the  running  off  of  the  horses  caused 
the  overturning  of  the  coach,  and  that  such 
running  off  of  the  horses  might  have  been 
arrested  if  the  utmost  care  and  diligence  of 
very  cautious  persons  had  been  exercised, 
that  then  the  defendants  are  liable  in  dam- 
ages to  the  plaintiff. 

3.  If  the  jury  believe  that  the  plaintiff 
was  injured  by  the  upsetting  of  the  stage, 
and  that  the  upsetting  was  caused  by  the 
horses  running  off ;  that  the  horses  ran  off, 
not  because  they  were  accidentally  fright- 
ened, but  because  the  blocks  were  out  of 
the  brake,  causing  the  stage  to  run  upon 
them :  And  if  the  jury  further  believe  that 
such  running  off  of  the  horses  might  have 
been  prevented  if  the  horses  had  been  prop- 
erly harnessed,  or  if  the  utmost  care  and 
diligence  of  a  cautious  person  had  been  used 
to  secure  the  blocks  in  the  brake,  that  then 
the  defendants  are  liable  in  damages. 

4.  If  the  jury  believe  that  the  coach  was 
upset  in  consequence  of  having  too  much 
baggage  on  the  top  of  the  coach,  that  the 
defendants  are  liable  for  the  injury  sus- 
tained by  the  plaintiff  because  of  such  up- 
setting. 


The  court  gave  the  1st,  2nd   and   4th   in- 
structions without  alteration,  and  also  gave 
the   3rd   instruction,    accompanied    by  the 
remark  to  the  jury  that  in   speaking  of  the 
horses  being    ** properly    harnessed, '' 

702  the  *court  must  not  be  understood  to 
express    any    opinion     whether    the 

horses  should  have  breeching  or  not,  for 
that  upon  that  subject  he  would  express  no 
opinion,  leaving  it  entirely  to  the  jury  as 
a  question  proper  for  their  decision. 

The  court  also  gave  to  the  jury  the  fol- 
lowing instructions,  asked  for  by  the  de- 
fendants : 

1.  In  the  absence  of  any  express  or  special 
contract,  the  proprietors  of  stage  coaches 
for  the  transportation  of  passengers  are  not 
bound  to  guarantee  as  to  their  coaches, 
harness  and  fixtures,  more  than  that  they 
shall  be  sound  and  complete  of  the  kind 
used  upon  their  line,  and  offered  to  the  pat- 
ronage of  travelers.  And  they  cannot  be 
charged  with  damages  resulting,  without 
negligence,  from  the  nonadoption  of  another 
kind  or  style  of  conveyance,  harness  or  fix- 
tures. 

2.  In  ascertaining  whether  the  injury  in 
this  case  resulted  from  negligence  or  want 
of  due  precaution  upon  the  part  of  the 
driver,  the  jury  are  bound  to  consider  his 
conduct  according  to  the  rules  which  prevail 
in  like  cases  among  the  most  prudent,  dis- 
crete and  skillful  drivers ;  and  if  they  are 
satisfied  that  he  used  every  precaution 
which  experience  has  established  as  suffi- 
cient under  the  circumstances,  they  will 
attach  no  responsibility  to  the  defendants 
because  of  an  unforeseen  and  improbable 
accident. 

To  the  giving  of  all  and  each  of  the  said 
instructions  asked  for  by  the  plaintiff,  and 
to  the  instruction  contained  in  the  remark 
of  the  court  above  stated,  the  defendants, 
by  counsel,  excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff  for  nine  thousand  dollars ;  and  a 
motion  for  a  new  trial  by  the  defendants  on 
the  grounds  that  the  verdict  was  contrary 
to  the  evidence,  and  that  the  damages  were 
excessive;  which  was  overruled  by  the 
court;  and   the   defendants  again  ex- 

703  cepted :  but  the  exception,  instead  *of 
stating   the   facts    proved,    gave   the 

evidence  of  the  different  witnesses.  Upon 
application  to  this  court  by  the  defendants 
a  supersedeas  to  the  judgment  was  awarded. 

Michie  and  Baldwin,  for  the  appellant, 
insisted : 

1.  That  the  ground  on  which  a  carrier  of 
passengers  was  held  responsible  for  injuries 
sustained  by  them,  is  negligence.  And 
they  referred  to  Aston  v.  Heaven,  2  Ksp,  R. 
533;  Christie  v.  Griggs,  2  Camp.  R.  79; 
Jones  V.  Boyce,  2  Eng.  C.  L.  R.  482 ;  John- 
son V.  Tollett,  3  Eng.  C.  I^.  R.  233 ;  Crofts 
V.  Waterhouse,  11  Eng.  C.  I^.  R.  119;  Brem- 
ner  v.  Williams,  Id.  437 ;  Harris  v.  Costar,. 
Id.  505;  Curtis  v.  Drinkwater,  22  Id.  51; 
Sharp  V.  Gray,  23  Id.  331 ;  Ware  v.  Gay,. 
11    Pick.  106;  Camden  A  Amboy  R.  R.  Co* 
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V.  Burke,  13  Wend.  R.  611 ;  Boyce  v.  Ander- 
son, 2  Peters*  R.  ISO. 

2.  That  the  principle  applicable  to  car- 
riers of  passengers  is  that  applicable  to 
bailees  for  hire ;  and  therefore  they  are  re- 
sponsible for  only  ordinary  neglect.  And 
they  referred  to  the  cases  before  cited,  es- 
pecially Boyce  v.  Anderson,  2  Peters'  R. 
150.  This  was  a  case  of  a  carrier  of  slaves, 
and  they  said  the  Supreme  court  held  that 
the  responsibility  of  the  carrier  should  be 
measured  by  the  law  which  is  applicable 
to  passengers  rather  than  that  which  is 
applicable  to  the  carriage  of  common  goods ; 
that  the  carrier  was  answerable  for  injury 
sustained  in  consequence  of  his  negligence 
or  want  of  skill,  but  no  further.  And  that 
the  court  recognized  the  rule  laid  down  in 
Jones  on  Bailments  as  applicable  to  bailees 
for  hire :  That  they  are  responsible  for  no 
more  than  ordinary  neglect. 

3.  That  ordinary  neglect  is  the  want  of 
that  diligence  which  the  generality  of  man- 
kind use  in  their  own  concerns.  Angell 
on  Carr.  p.  47,  {  45,  note  3 ;  p.  49,  {  47. 
That  this  being  the  criterion  by  which  the 

conduct  of  the  carriers  and  their 
704      agents  was  to   be  ^measured,    it   was 

clear  the  first  and  second  instructions 
given  upon  the  motion  of  the  plaintiff  were 
erroneous.  And  they  insisted  that  the 
fourth  instruction  had  no  reference  to  any 
evidence  in  the  cause,  and  was  therefore 
erroneous. 

4.  That  the  third  instruction  given  on  the 
motion  of  the  plaintiff  was  directly  in  con- 
flict with  the  first  instruction  given  on  the 
motion  of  the  defendant.  They  insiqied 
that  the  latter  was  correct;  that  all  that 
could  be  required  of  the  carrier,  even  upon 
the  harshest  principles  that  had  been  ap- 
plied to  them,  is  that  their  coaches,  harness 
and  fixtures  shall  be  sound  and  complete  of 
the  kind  used  upon  their  line,  and  offered  to 
the  patronage  of  travelers. 

The  counsel  took  up  the  question  upon 
principle,  and  insisted  that  as  it  was  an 
open  question  in  this  state,  sound  principle 
and  sound  policy  forbade  the  adoption  of  the 
very  harsh  rule  which  had  been  acted  on  in 
some  of  the  cases  elsewhere;  a  rule  which 
seemed  to  look  upon  carriers  of  passengers 
as  criminals  to  be  punished,  not  as  useful 
citizens  to  be  encouraged  and  protected. 

G.  N.  Johnson,  for  the  appellee: 

1.  Proprietors  of  stage  coaches  are  liable 
for  the  misconduct  or  neglect  of  their 
drivers,  and  for  defects  of  their  coaches, 
harness  and  other  equipments.  Angell  on 
Carr.  i  534,  540 ;  Story  on  Bailments,  {  592, 
593,  596 ;  and  almost  all  the  cases  cited  under 
the  other  heads. 

2.  Carriers  of  passengers  for  hire  are  lia- 
ble for  the  smallest  negligence,  and  bound 
for  the  utmost  diligence  in  regard  to  every- 
thing connected  with  the  safety  of  the 
passengers.  Angell  on  Carr.  i  540;  Story 
on  Bailments,  {  598,  601,  602;  Aston  v. 
Heaven,  2  Esp.  N.  P.  R.  533;  Christie  v. 
Griggs,  2  Camp.  R.  79 ;  Jackson  v.  Tollett, 
3    Bng.    C.     L.    R.     233;  Crofts  v.   Water- 


705  house,  11    *Eng.  C.  L.  R.  119;  Sharp 
V.  Grey,  23  BJng.  C.  L.  R.  331 ;  Stokes 

V.  Saltonstall,  13  Peters'  R.  181;  Hall  ▼• 
Connecticut  River  Steamboat  Co.,  13  Conn. 
R.  319;  Derwort  V.  l/oomer,  21  Conn.  R. 
245;  Ingalls  v.  Bills,  9  Mete.  R.  1;  Peck& 
wife  V.  Neil,  3  McLean's  R.  22;  a  case  in 
Queen's  Bench,  Montreal,  stated  in  note  to 
Angell  on  Carr.  p.  520,  {  541. 

And  in  connection  with  the  above  cited 
cases  of  Christie  v.  Griggs  and  Sharp  v. 
Grey,  which  relate  chiefly  to  the  land- 
worthiness  of  the  coach  and  its  equipments, 
see  Israel  v.  Clark,  4  Esp.  R.  259,  and 
Bremner  v.  Williams,  11  Bng.  C.  L#.  R-  437. 

3.  It  is  the  duty  of  such  carriers  and  their 
agents,  especially  the  driver,  to  make  fre- 
quent, careful  and  thorough  inspections  to 
ascertain  that  all  is  right.  Bremner  v. 
Williams,  11  Eng.  C.  L,.  R.  437 ;  Angell  on 
Carr.  {  535 ;  Christie  v.  Griggs,  2  Camp.  R. 
79;  Sharp  v.  Grey,  23  Eng.  C.  L.  R.  331; 
Ware  v.  Gay,  11  Pick.  R.  106;  Ingalls  v. 
Bills,  9  Mete.  R.  1. 

4.  It  is  the  duty  of  drivers  to  warn  pas- 
sengers when  there  is  danger.  Story  on 
Bail.  377,  {  598;  Dudley  v.  Smith,  1  Camp. 
R.  167;  Stokes  v.  Saltonstall,  13  Peters' 
R.  181 ;  Derwort  v.  I#oomer,  21  Conn.  R. 
245. 

5.  If  the  coach  is  overloaded  with  passen- 
gers or  baggage,  &c.,  and  that  may  have 
caused  the  injury  to  the  plaintiff,  the  de- 
fendant is  liable.  Angell  on  Carr.  {  537; 
Story  on  Bail.  {  594;  Aston  v.  Heaven,  2 
Esp.  R.  533;  Israel  v.  Clark,  4  Esp.  R.  259; 
Curtis  V.  Drinkwater,  22  Eng.  C.  L.  R.  51. 

6.  The  breaking  down  or  overturning  of 
the  coach  is  prima  facie  evidence  of  negli- 
gence. Christie  v.  Griggs,  2  Camp.  R.  79; 
Ware  v.  Gay,  11  Pick.  R.  106;  Stokes  v. 
Saltonstall,  13  Peters'  R.  181 ;  Carpue  v. 
London  A  Brighton  Railway  Co.,  48  Eng. 
C.  L.  R.  747. 

7.  If  any  neglect  of  duty  on   the   part  of 

the  driver  caused   the  accident,    it  is 

706  no  defense  that  the  plaintiff  *had  not 
done  all  he  might  have  done  to  protect 

himself  from  danger.  And  whether  the 
plaintiff's  neglect  or  the  neglect  of  the 
driver  caused  the  accident,  is  a  question 
of  fact  for  the  jury.  Jones  v.  Boyce,  2 
Eng.  C.  L,.  H.  482;  Curtis  v.  Drinkwater, 
22  Eng.  C.  h.  R.  51 ;  Stokes  v.  Saltonstall, 
13  Peters'  R.  181 ;  Ingalls  v.  Bills,  1  Met. 
R.  1;  Beers  v.  Housatonuc  R.  R.  ^Co.,  19 
Conn.  R.  566. 

8.  Whether  the  injury  is  to  be  attributed 
to  the  negligence  of  the  carrier  or  not,  is 
always  a  question  of  fact  for  the  jury; 
which  is  left  to  their  judgment,  subject  to 
such  instructions  as  the  court  may  give 
upon  the  law.  See  all  the  cases  cited  for 
the  other  propositions;  to  which  may  be 
added  Harris  v.  Costar,  11  Eng.  C.  L#.  R. 
505. 

9.  The  court  of  appeals  will  not  judge, 
upon  a  question  of  new  trial,  either  of  the 
credibility  or  weight  of  the  evidence.  Bills 
of  exception,  in  such  cases,  must  state  the 
facts  proved,  not  the  evidence.  If,  how- 
ever, it  does  state  the  evidence,  the  court  of 
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appeals  will  disregard  all  the  evidence 
which  makes  for  the  exceptant;  and  if,  by 
so  doing,  the  court  can  ascertain  the  facts 
proved  by  the  other  evidence,  and  can  find 
no  evidence  to  justify  the  verdict,  then,  and 
then  only,  will  it  be  set  aside.  Grayson's 
Case,  6Gratt.  712;  Hill's  Case,  2  lb.  594; 
Bennett  v.  Hardaway,  6  Munf .  125 ;  Ewing 
V.  Bwing,  2  L/eigh  337;  Green  v.  Ashby,  6 
I^igh  135;  Pasley  v.  English,  5  Gratt.  141. 
10.  Where  there  is  no  certain  criterion  of 
damages,  the  amount  to  be  given  rests  ex- 
clusively with  the  jury.  And  this  is  es- 
pecially true  in  actions  for  personal  injuries. 
In  such  cases  the  court  will  never  grant  a 
new  trial  on  the  ground  that  the  damages 
are  excessive,  unless  the  court  can  mani- 
festly see  that  the  jury  have  been  outra- 
geous in  giving  such  damages  as  greatly 
exceed  the  injury;  such  as  to  convince  the 
court  that  the   jury   must   have  been 

707  influenced   by     ^passion,     partiality, 
prejudice  or  corruption,  or  have  been 

mistaken  in  the  law  of  the  case.  Wilford 
V.  Berkeley,  1  Burr.  R.  609 ;  Coffin  v.  Coffin, 
4  Mass.  R.  29 ;  Worster  v.  Proprietors  of 
Canal  Bridge,  16  Pick.  R.  541 ;  Payne  v. 
Brittenham,  1  A.  K.  Marsh.  R.  440,  591 ; 
Harvey  v.  Huggins,  2  Bailey's  So.  Ca.  R. 
252,  268;  Park  v.  Hopkins,  Ibid.  408;  Sedg- 
wick on  Damages,  chap.  13,  1st  edi.  p.  369; 
2d  edi.  p.  355.  But  the  court  uses  its  power 
to  set  aside  verdicts  in  such  cases  sparingly 
and  with  reluctance ;  and  never  except  in 
a  very  clear  case.  Gilbert  v.  Burtenshaw, 
1  Cowp.  R.  230;  Sedgwick  on  Damages,  2d 
edi.  599  to  603,  and  cases  cited  there. 

DANIEI^,  J.  In  the  ninth  article  of 
Judge  Story's  work  on  Bailment,  is  to  be 
found  the  most  concise  and  lucid  exposition 
of  the  rights,  duties  and  obligations  of  car- 
riers of  passengers,  that  I  have  met  with. 
It  is  there  stat^,  that  carriers  of  passen- 
gers merely  for  hire,  are  subject  to  the  same 
responsibility  as  carriers  of  goods  for  hire, 
at  the  common  law,  so  far  as  respects  the 
baggage  of  the  passengers :  But  as  to  the 
persons  of  the  passengers,  a  different  rule 
prevails.  Attempts  have  been  made  to 
extend  their  responsibility  as  to  the  persons 
of  passengers,  to  all  losses  and  injuries, 
except  those  arising  from  the  act  of  God  or 
from  the  public  enemies.  But  the  support 
of  this  doctrine  has  been  uniformly  resisted 
by  the  courts,  although  a  strict  responsi- 
bility as  to  the  carriage  of  the  persons  of 
passengers  is  imposed  upon  such  carriers. 
Section  590.  In  section  592,  the  author  pro- 
ceeds to  state  as  the  result  of  the  decided 
cases,  that  carriers  of  persons  by  stage 
coaches  are  bound  to  provide  coaches  rea- 
sonably strong  and  sufficient  for  tfye  jour- 
ney, with  suitable  harness,  trappings  and 
equipments;  and  to  make  a  proper  exam- 
ination thereof  previous  to  each  jour- 
ney.     In    otlier     terms,     that     they 

708  *are  bound  to  provide  road-worthy 
vehicles  suitable  for  the  safe  trans- 
portation of  passengers :  And  if  they  fail 
in  any  of  these  particulars,  and  any  dam- 
age or  injury  occur  to  the  passengers,  they 


will  be  responsible  t^  the  full  extent 
thereof.  Hence  (he  says)  it  has  been  held 
that  if  there  is  any  defect  in  the  original 
construction  of  the  stage  coach,  as  for  ex- 
ample in  an  axletree,  although  the  defect 
be  out  of  sight,  and  not  discoverable  upon 
a  mere  ordinary  examination,  yet,  if  the  de- 
fect might  be  discovered  by  a  more  minute 
examination,  and  any  damage  is  occasioned 
to  a  passenger  thereby,  the  coach  proprie- 
tors are  answerable  therefor. 

In  the  next  place,  they  are  bound  to  pro- 
vide careful  drivers,  of  reasonable  skill  and 
good  habits,  for  the  journey ;  and  to  employ 
horses  which  are  steady  and  not  vicious, 
or  likely  to  endanger  the  safety  of  their 
passengers.     Section  593. 

In  the  next  place,  they  are  bound  not  to 
overload  the  coach  either  with  passengers 
or  with  luggage ;  and  they  are  to  take  care 
that  the  weight  is  suitably  adjusted,  so  that 
the  coach  is  not  top-heavy  and  made  liable 
to  overset.     Section  594. 

They  are  bound  to  make,  use  of  all  the 
ordinary  precautions  for  the  safety  of  pas- 
sengers on  the  road.  The  coachman  must, 
in  all  cases,  exercise  a  sound  and  reason- 
able discretion,  in  traveling  on  the  road,  to 
avoid  dangers  and  difficulties.  If  he  is 
guilty  of  rashness,  negligence  or  miscon- 
duct, or  if  he  shows  any  want  of  skill,  the 
proprietors  will  be  responsible  for  any  in- 
jury resulting  from   his  acts.     Section  598. 

The  liabilities  of  such  carriers  naturally 
flow  from  their  duties.  As  they  are  not, 
like  common  carriers  of  goods,  insurers 
against  all  injuries,  except  by  the  act  of 
God,  or  by  public  enemies,  the  enquiry  is 
naturally  presented.  What  is  the  nature 
and   extent   of   their   responsibility?    It  is 

•  certain  that  their  undertaking  is 
709  *not  an  undertaking  absolutely  to 
convey  safely.  But  although  they  do 
not  warrant  the  safety  of  the  passengers, 
at  all  events;  yet  their,  undertakng  and 
liability  go  to  the  extent,  that  they  and  their 
agents  possess  competent  skill,  and  that 
they  will  use  all  due  care  and  diligence 
in  the  performance  of  their  duty.  But  in 
what  manner  (the  author  asks)  are  we  to 
measure  this  due  care  and  diligence?  Is  it 
ordinary  care  and  diligence,  which  will 
make  them  liable  only  for  ordinary  neglect? 
Or  is  it  extraordinary  care  and  diligence, 
which  will  render  them  liable  for  slight 
neglect?  As  they  undertake  for  the  car- 
riage of  human  beings,  whose  lives  and 
limbs  and  health  are  of  great  importance 
as  well  to  the  public  as  to  themselves,  the 
ordinary  principle  in  criminal  cases,  where 
persons  are  made  liable  for  personal  wrongs 
and  injuries  arising  from  slight  neglect, 
would  seem  (he  says)  to  furnish  the  true 
analogy  and  rule.  It  has  been  accordingly 
held  that  passenger  carriers  bind  themselves 
to  carry  safely  those  whom  they  take  into 
their  coaches,  as  far  as  human  care  and 
foresight  will  go,  that  is,  for  the  utmost 
care  and  diligence  of  very  cautious  persons, 
and  of  course  they  are  responsible  for  any 
even    the    slightest  neglect.     Section    601. 

In  section  601  a,  the   further  proposition 


359 


II  GRATT. 


Virginia  Reports,  Annotated. 


710,711,712 


is  stated,  that  whetf  injury  or  damage  hap- 
pens to  the  passengers  bj  the  breaking 
down  or  overturning  of  the  coach,  or  by 
any  other  accident  occurring  on  the  ground, 
the  presumption  prima  facie  is,  that  it  oc- 
curred by  the  negligence  of  the  coachman ; 
and  the  onus  probandi  is  on  the  proprietors 
of  the  coach  to  establish  that  there  has  been 
no  negligence  whatsoever;  and  that  the 
damage  or  injury  has  been  occasioned  by 
inevitable  casualty,  or  by  some  cause  which 
human  care  and  foresight  could  not  prevent. 
For  the  law  will,  in  tenderness  to  human 
life  and  limbs,  hold  the  proprietors  liable 
for  the  slightest  negligence,  and  will  com- 
pel them  to  repel,  by  satisfactory  proofs, 
everv  imputation  thereof. 

710  *This  summary  of  the  law  seems  to 
me   to  comprehend   and   to  affirm  all 

the  propositions  involved  in  the  instructions 
given  at  the  instance  of  the  defendant  in 
error. 

The  plaintiff  in  error,  in  his  petition, 
denies  the  propriety  of  each  of  these  instruc- 
tions, but  neither  in  the  notes  of  his  counsel 
accompanying  the  petition,  nor  in  the  argu- 
ment here,  has  any  serious  effort  been  made 
to  show  by  argument  or  authority,  that  the 
instructions  have  failed  to  propound  the 
law  correctly,  except  in  two  particulars.  In 
order  to  determine  whether  the  instructions 
have  erred  in  either  of  these  particulars,  a 
more  special  notice  of  the  law,  in  relation 
to  them,  would  seem  to  be  rendered  proper. 

In  the  first  place  it  is  urged,  «that  carriers 
of  persons  are  responsible  for  no  more  than 
ordinary  neglect ;  and  that  as  the  instruc- 
tions lay  down  a  rule  which  imputes  liabil- 
ity for  a  less  degree  of  negligence  than  that 
which  constitutes  ordinary  neglect,  they 
have  in  such  particular  stated  the  law  too 
strongly  against  the  plaintiff  in  error.  In 
support  of  this  objection  the  authority 
mainly  relied  upon  is  the  case  of  Boyce  v. 
Anderson,  Z  Peters'  R.  150,  That  case  does, 
I  think,  decide  the  law  as  the  counsel  for 
the  plaintiff  states  it;  but  in  the  case  of 
Stokes  V.  Saltonstall,  13  Peters*  R.  181,  it 
has  been  substantially,  if  not  in  terms, 
overruled. 

Justice  Barbour,  in  Stokes  v.  Saltonstall, 
in  reviewing  the  decision  in  Boyce  v.  An- 
derson, says,  ^^that  was  an  action  brought 
by  the  owner  of  slaves  against  the  proprie- 
tors of  a  steamboat  on  the  Mississippi,  to 
recover  damages  for  the  loss  of  the  slaves, 
alleged  to  have  been  caused  by  the  negli- 
gence or  mismanagement  of  the  captain  and 
commandant  of  the  boat.  The  court  distin- 
guished slaves,  being  human  beings,  from 
goods ;  and  held  that  the  doctrine  as  to  the 
liability  of  common  carriers  for  mere  goods, 
did  not  apply  to  them;  but  that  in  respect 
to  them,the  carrier  was  responsible  only  for 
ordinary   neglect.     The  court  seem  to 

711  have  *considered  that  case  as  being  a 
sort    of    intermediate     one     between 

goods  and  passengers.  We  think,  therefore, 
that  anything  said  in  that  case  in  the  rea- 
soning of  the  court,  must  be  confined  in  its 
application  to  that  case ;  and  does  not  affect 
the  principle    which    we   have    before   laid 


down."  And  in  a  preceding  portion  of  the 
opinion,  the  general  principle  is  asserted, 
that  though  a  carrier  of  passengers  '*does 
not  warrant  the  safety  of  the  passengers, 
at  all  events,  yet  his  undertaking  and  lia- 
bility as  to  them  goes  to  this  extent:  that 
he,  or  his  agent,  if,  as  in  this  case,  he  acts 
by  agent,  shall  possess  competent  skill; 
and  that  as  far  as  human  care  and  foresight 
can  go  he  will  transport  them  safely;"  and 
the  case  of  Aston  v.  Heaven,  2  Esp.  R.  5S3, 
is  cited  with  approbation,  in  which  it  is 
held  that  whilst  the  action  stands  on  the 
ground  of  negligence,  yet  the  responsibility 
attaches  to  the  smallest  negligence. 

And  in  Jackson  v.  ToUett,  3  £ng.  C.  L. 
R.  233,  Lrord  Kilenborough  states  the  law 
to  be,  that  "every  person  who  contracts 
for  the  conveyance  of  others,  is  bound  to 
use  the  utmost  care  and  skill;  and  if 
through  any  erroneous  judgment  on  his  part 
any  mischief  is  occasioned,  he  must  answer 
for  the  consequences." 

The  case  of  Crofts  v.  Waterhouse,  11 
Eng.  C.  L.  R.  119,  is  substantially  to  the 
same  effect.  So  in  Hall  v.  Conn.  River 
Steamboat  Co. ,  13  Conn.  R.  319,  the  court 
held  that  whilst  the  rule  applicable  to  car- 
riers of  goods  had  not  been  applied  in  its 
fullest  extent  to  carriers  of  persons,  because 
they  have  not  the  same  absolute  control 
over  passengers  that  they  have  over  goods 
entrusted  to  their  care;  yet  that  both 
policy  and  the  authority  of  adjudged  cases 
require  great  care  and  skillful  manage- 
ment in  the  transportation  of  passengers 
by  common  carriers.  They  said  it  was  but 
right  it  should  be  so;  that  those,  upon 
whose  skill  and  careful  management,  not 
unfrequently,  depend  the  lives  and  safety 
of  others,  should  feel  themselves  re- 
712  sponsible  for  any  *want  of  care  or 
faithfulness,  and  that  they  therefore 
fully  approved  the  instruction  given  in  the 
court  below,  that  the  defendants  were  bound 
to  employ  the  highest  degree  of  care  that  a 
reasonable  man  would  use. 

In  Sto<?kton  v.  Frey,  4  Gill.  406,  and  in 
Maury  v.  Talmadge,  2  McLean's  R.  157, 
and  in  Dewort  v.  I^oomer,  21  Conn.  R.  245, 
the  same  doctrine  is  maintained.  And  in 
the  case  of  the  Philadelphia  and  Reading 
R.  R.  Co.  V.  Derby,  14  How.  S.  C.  R.  486, 
Justice  Grier  in  delivering  the  opinion  of 
the  Supreme  court  uses  the  following  strong 
and  emphatic  lapguage:  ''When  carriers 
undertake  to  convey  passengers  by  the 
powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care  and 
diligence.  And  whether  the  consideration 
for  such  transportation  be  pecuniary  or 
otherwise,  the  personal  safety  of  the  passen- 
gers should  not  be  left  to  the  sport  of 
chance,  or  the  negligence  of  careless  agents. 
Any  negligence  in  such  case  may  well  de- 
serve the  epithet  of  **gross."  And  in  An- 
gell  on  the  Law  of  Carriers,  it  is  stated  as 
the  result  of  the  decided  cases,  that  ''the 
degree  of  responsibility  to  which  carriers 
of  persons  are  subject,  is  not  ordinary  care, 
which  will  make  them  liable  only   for  ordi- 
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nary  neg-lect,  but  extraordinary  care,  which 
renders  them  liable  for  slight  neglect.  It 
is  the  danger  to  the  public  which  may  pro- 
ceed even  from  slight  faults,  unskillfulness 
or  negligence  of  passenger  carriers  or  their 
servants,  and  the  helpless  state  in  which 
passengers,  by  their  conveyances,  are, 
which  have  induced  the  courts,  both  in  Eng- 
land and  in  America,  to  bind  the  rule  of 
the  contract  locatio  operis,  much  tighter 
than  could  be  insisted  for  on  the  ordinary 
principle  of  that  contract.  The  most  incon- 
siderable departure,  therefore,  from  the 
important  duties  imposed  upon  passenger 
carriers,  will  render  them  liable  for  the  con- 
sequences." Indeed,  I  have  seen  no  case 
except  that    of  Boyce   v.    Anderson, 

713  which   sanctions    *the   idea   that  the 
carrier  is  not  responsible   for  slight 

neglect ;  and  I  feel  no  hesitation  in  approv- 
ing the  Instructions  of  the  judge  in  the  par- 
ticular under  consideraton. 

The  second  error  supposed  to  be  com- 
mitted by  the  judge  below,  in  expounding 
the  law  to  the  jury,  is  to  be  found  in  the 
explanation  accompanying  the  third  instruc- 
tion asked  by  the  defendant  in  error.  In 
the  third  instruction,  it  will  have  been 
seen,  the  judge  instructed  the  jury  that  if 
they  believed  that  the  plaintiff  was  injured 
by  the  upsetting  of  the  stage,  and  that  the 
upsetting*  was  caused  by  the  horses  running 
off;  that  the  horses  ran  off,  not  because  they 
were  accidentally  frightened,  but  because 
the  blocks  were  out  of  the  brake,  causing 
the  stage  to  run  upon  them ;  and  if  the  jury 
further  believed  that  such  running  off  of 
the  horses  might  have  been  prevented,  if 
the  horses  had  been  properly  harnessed,  or 
if  the  utmost  care  and  diligence  of  a  cautious 
person  had  been  used,  to  secure  the  blocks 
in  the  brake;  that  the  defendants  were 
liable  in  damages.  And  the  court  accom- 
panied this  instruction  by  the  remark  to  the 
jury,  that  in  speaking  of  the  horses  being 
"properly  harnessed,"  the  court  was  not 
to  be  understood  as  expressing  any  opinion 
whether  the  horses  should  have  had  breech- 
ing or  not;  for  upon  that  subject  he  would 
express  no  opinion,  leaving  it  entirely  to 
the  jury,  as  a  question  proper  for  their  de- 
cision. 

And  the  court  afterwards,  at  the  instance 
of  the  plaintiff  in  error,  instructed  the  jury, 
that  in  the  absence  of  any  express  or  special 
contract,  the  proprietors  of  stage  coaches 
for  the  transportation  of  passengers,  are 
not  bound  to  guarantee  as  to  their  coaches, 
harness  and  fixtures,  more  than  that  they 
shall  be  sound  and  complete  of  the  kind 
used  upon  their  line,  and  offered  to  the  pat- 
ronage of  travelers.  And  that  they  cannot 
be  charged  with  damages   resulting, 

714  without  *negligence,    from   the   non- 
adoption  of  another  kind  or  style   of 

conveyance,  harness  or  fixtures.  The  de- 
fendant in  error  having  offered  the  testi- 
mony of  witnesses  to  show,  that,  since  the 
introduction  of  the  brake,  it  was  not  safe 
to  trust  to  that  as  a  means  of  checking  the 
velocity  of  stages  in  descending  hills,  with 
harness   that  had    no   breeching;    and    the 


plaintiff  having  offered  evidence  to  show 
that  when  the  brake  was  used  the  breechinpr 
to  the  harness  was  of  no  value  as  a  means 
of  safety ;  and  that  on  his  line,  and  on 
many  other  lines,  the  breeching  had  been 
abandoned  as  useless  since  the  improve- 
ment of  the  brake  had  been  introduced,  it 
was,  I  think,  evidently  the  purpose  of  the 
court,  in  the  explanation  given  of  the  third 
instruction,  to  guard  the  jury  against  the 
impression,  that  in  saying  if  the  jury  be- 
lieved that  the  running  off  of  the  horses 
might  have  been  prevented  if  the  horses  had 
been  properly  harnessed,  &c.,  the  plaintiffs 
in  error  were  liable,  the  court  intended  to 
express  the  opinion  that  the  failure  to  use 
breeching  to  the  harness  did  of  itself  con- 
stitute neglect :  whilst  on  the  other  hand 
the  plaintiff  in  error  was  desirous  of  getting 
rid  of  the  testimony  offered  by  his  adver- 
sary on  that  head  by  the  instruction  which 
he  asked;  the  effect  of  which  was  to  nega- 
tive the  conclusion  in  law,  of  any  neglect 
in  failing  to  use  the  breeching,  though  the 
jury  should  be  of  opinion,  from  the  evidence 
that  harness  with  breeching  would  be  safer 
than  harness  without,  provided  they  should 
also  believe  that  the  harness  used  was  sound 
and  complete,  of  the  kind  used,  upon  the 
line  of  the  plaintiffs  in  error. 

It  is  insisted  by  the  counsel  of  the  plain- 
tiff in  error,  that  there  is  an  obvious  con- 
flict between  the  third  instruction  of  the 
defendant  in  error  as  explained  by  the 
court,  and  the  first  instruction  given  at 
the  instance  of  the  plaintiff  in  error;  that 
the  latter  properly  confined  the  jury  to  the 
enquiry  whether  the  harness  was 
715  sound  *and  complete  of  the  kind  used 
on  the  line,  whilst  the  former  left  the 
jury  at  liberty  to  impute  neglect  to  the 
plaintiff  in  error  in  failing  to  use  harness  of 
a  different  kind. 

The  discrepancy  between  the  two  instruc- 
tions complained  of  does,  I  think,  exist; 
and  it  becomes  necessary  to  enquire  which 
of  the  two  instructions  is  right.  The 
question  as  to  the  liability  of  the  carrier  is 
presented  in  a  peculiar  and  novel  aspect ; 
but  it  will  on  examination,  I  think,  be 
found  to  fall  within  the  influence  of  well 
settled  and   familiar  principles. 

I  have  already  cited  the  authority  of  Judge 
Story  to  show  that  the  carrier  is  bound  to 
provide  coaches  reasonably  strong  and  suffi- 
cient for  the  journey,  with  suitable  harness, 
trappings  and  equipments.  And  there  are 
numerous  cases  stating  the  law  the  same 
way;  and  among  others,  Christie  v.  Griggs, 
2  Camp.  R.  79;  Bremner  v.  Williams,  11 
Eng.  C.  It.  R.  437;  Crofts  v.  Waterhouse, 
lb.  119 ;  Sharp  v.  Grey,  23  Eng.  C.  L.  R. 
331;  Stockton  v.  Frey,  4  Gill's  R.  406. 

In  the  case  of  Ingalls  v.  Bills,  9  Mete.  R. 
1,  the  correctness  of  some  of  these  deci- 
sions, so  far  as  they  go  to  declare  the  stage 
owner  to  be  a  warrantor  of  the  soundness 
and  sufficiency  of  the  coach  in  all  respect^, 
is  denied.  And  it  was  there  held  that  when 
the  accident  arises  from  a  hidden  and  in- 
ternal defect  which  a  careful  and  thorough 
examination  would  not  disclose,  and  which 
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could  not  be  guaMed  against  by  the  exer- 
cise of  a  sound  judgment  and  the  most  vig- 
ilant oversight,  then  the  proprietor  is  not 
liable  for  the  injury;  but  the  misfortune 
must  be  borne  by  the  sufferer.  Yet  the 
court  at  the  same  time  said,  that  the  car- 
riers of  passengers  are  bound  to  use  the 
utmost  care  and  diligence  in  the  providing 
of  safe,  sufficient  and  suitable  coaches, 
harness,  horses  and  coachmen,  in  order  to 
prevent  those  injuries  which  human  care 
and  foresight  can  guard  against ;  and 

716  that  if  an  accident   happens  *from   a 
defect  in  the  coach,  which  might  have 

been  discovered  and  remedied  upon  the  most 
careful  and  thorough  examination  of  the 
coach,  such  accident  must  be  ascribed  to 
negligence,  for  which  the  owner  is  liable 
in  case  of  injury  to  a  passenger  happening 
by  reason  of  such  accident. 

If  this  case  is  to  be  regarded  as  establish- 
ing that  a  latent  defect  in  the  coach,  which 
a  careful  examination  would  not  disclose, 
forms  an  exception  to  the  general  undertak- 
ing of  the  carrier  to  furnish  a  sufficient 
coach  (about  which  I  do  not  deem  it  nec- 
essary to  express  an  opinion),  it  is  clear,  I 
think,  that  this  exception  has  no  bearing 
on  the  case,  and  that  in  expounding  the 
law,  there  was  nothing  making  it  incum- 
bent on  the  judge  to  state  it.  And  the  true 
point  of  enquiry  out  of  which  the  conflict 
of  instructions  arose,  was  whether  an  al- 
leged defect  in  the  harness  used  by  the 
plaintiff  in  error  (which  if  it  existed,  was 
d  patent  defect  consisting  in  the  absence 
of  a  certain  portion  of  the  harness,  with  or 
without  which  it  could  be  used),  was  a 
proper  matter  of  enquiry  for  the  jury ;  and 
if  so,  whether  on  their  being  of  opinion 
that  there  was  such  defect,  they  could  make 
it  the  ground  for  finding  the  plaintiff  in 
error  guilty  of  neglect. 

If  the  proposition  contended  for  by  the 
plaintiff  in  error  is  to  be  received  as  the 
law,  viz :  that  he  undertakes  only  that  his 
coaches,  harness  and  fixtures  shall  be  sound 
and  complete  of  the  kind  used  on  his  line, 
it  follows  that  he  may  be  excused  from  lia- 
bility in  the  face  of  the  amplest  proof  to 
show  that  owing  to  their  style  or  kind,  they 
were  positively  dangerous.  In  no  case 
that  I  have  seen  can  any  warrant  be  found 
for  such  a  rule.  Could  it  be  said,  in  the 
language  of  the  case  of  Ingalls  v.  Bill,  that 
a  carrier  uses  the  utmost  care  and  diligence 
in  the  providing  of  safe,  sufficient  and  suit- 
able coaches,  harness,  &c.,  if  it  was  shown 
that  from  want  of  care,  skill  or  judg- 

717  ment,  he  *had  selected  for  use  on  his 
line,  a  style  of  harness  shown   to   be 

less  safe  than  another  which  had  long  been 
in  use,  and  which  was  known  by  him  to  be 
in  use?  Such  a  rule  seems  to  me  to  alter 
the  relative  rights  and  duties  of  the  carrier 
and  passenger.  The  passenger,  instead  of 
relying  on  the  carrier  to  use  the  proper  care 
and  judgment  in  the  selection  of  the  coach, 
harness,  &c.,  with  a  view  to  its  safety, 
would  have  to  use  the  utmost  diligence, 
whenever  about  to  take  passage,  in  enquir- 
ing into  the  style  and  fashion  of  the  coach 


used  on  the  line,  and  then  to  determine  for 
himself  whether  or  not  a  stage  constmcted 
after  such  style  or  fashion,  would  or  would 
not,  probably,  be  safe.  The  law,  I  think, 
imposes  no  such  duty  on  the  passenger.  He 
has,  I  think,  a  right  to  expect  that  the  car- 
rier who  has  undertaken  to  use  the  greatest 
care  and  skill  in  providing  for  his  safe  pas- 
sage, will  exercise  the  proper  caution  and 
care  in  seeing  that  his  coach  is  not  only 
sound  and  complete  of  its  kind,  but  is  also  of 
a  safe  kind.  The  traveling  public  have  a 
right  to  expect  that  he  who  undertakes  to  All 
such  a  responsible  post,  will  bring  to  the 
discharge  of  its  duties  all  the  knowledge 
that  appertains  to  the  calling ;  that  he  will 
observe  and  compare  the  different  kinds  of 
coaches  is  use,  and  direct  his  attention  to 
the  principles  on  which  they  are  con- 
structed, in  order  to  use  a  well  informed 
experience  and  an  enlightened  judgment  in 
the  selection  of  such  as  will  be  most  likely 
to  insure  the  safety  of  those  who  are  to  be 
carried  in  them.  The  carrier  cannot  be  said 
to  have  fulfilled  the  requirements  of  the 
law  so  long  as  there  exists  any  known  want 
of  safety  in  his  coaches,  harness,  &c., 
whether  arising  from  defectiveness  of  ma- 
terial or  workmanship,  or  faultiness  of  the 
principle  on  which  they  are  constructed,  for 
which  there  is  a  known  remedy,  used  wisely 
as  a  means  of  safety,  by  others,  of  skill  and 
sound  judgment,  engaged  in  the  same 
718  ^business.  A  danger  arising  from 
any  such  defect  cannot  be  properly 
regarded  as  one  of  those  risks  or  dangers 
necessarily  incident  to  the  mode  of  travel, 
which  it  is  presumed  every  passenger  has 
made  up  his  mind  to  encounter. 

In  the  case  before  us  there  was  not  only 
testimony  tending  to  show  that  there  would 
be  a  greater  degree  of  safety  in  using  har- 
ness with  breeching  than  without,  but  that 
the  horses  could  be  readily  trained  to  the 
use  of  such  harness  in  holding  back.  In 
this  state  of  things,  seeing  that  the  slight 
change  in  the  harness,  by  the  addition  of 
breeching,  would  be  attended  by  little  or  no 
expense  and  with  slight  trouble  or  incon- 
venience in  training  the  horses  to  the  use 
of  it,  it  seems  to  me  that  it  was  a  fair  sub- 
ject for  the  jury  to  consider  (in  case  they 
believed  what  the  evidence  of  the  defendant 
in  error  tended  to  prove),  whether  the  fail- 
ure of  the  plaintiff  in  error  to  make  the 
change,  as  a  measure  of  safety,  was  not 
evidence  of  a  want  of  proper  care  and  vigi- 
lance on  his  part,  in  providing  for  the 
safety  of  those  traveling  in  his  coaches. 

The  seeming  conflict  in  the  instructions 
was  brought  about  by  the  plaintiff  in  error, 
in  asking  and  obtaining  from  the  court  an 
instruction  to  which,  in  the  view  I  have 
taken,  he  was  not  entitled;  and  there  is 
nothing,  therefore,  in  that  particular,  of 
which  he  has  any  right  to  complain. 

Upon  a  view  of  all  the  instructions  given 
by  the  court,  as  a  whole,  I  have  been  un- 
able to  discover  that  they  assert  any  princi- 
ple which  bears  too  harshly  on  the  plaintiff 
in  error,  or  which  was  calculated  to  mislead 
the  jury,  to  his  prejudice.     And  at  a  period 


362 


II  QRATT. 


Farish  &  Co.  V.  Rbiglb. 


719,  720,  721,  722 


when  the  facilities  for  travel  are  so  rapidly 
multiplying^,  and  the  amount  of  travel  is  so 
constantly  on  the  increase,  I  feel  no  dis- 
position to  relax  any  of  the  rules  which  hold 
the  carrier  to  a  strict  accountability.  When 
so  many  causes  are  conspiring  to  en- 

719  gender  and  foster  a  *love  for  the  ex- 
citement of  rapid  traveling,  vrhich  is 

daily  betraying  the  managers  and  conduct- 
ors of  every  species  of  conveyance  into  a 
fatal  disregard  of  all  the  precautions  essen- 
tial to  the  preservation  of  the  limbs  and 
lives  of  those  committed  to  their  charge,  I 
do  not  think  that  the  law  should  slacken 
the  reins  by  which  to  some  extent  at  least, 
it  holds  them  in  check.  On  the  contrary, 
policy,  humanity  and  reason  all  seem  to 
require  from  the  courts  a  stern  adherence  to 
the  principles  which  tend  to  insure  the 
greatest  care  on  the  part  of  the  carrier,  and 
the  least  danger  to  the  passenger. 

The  fourth  instruction  given  at  the  in- 
stance of  the  defendant  in  error  is  objected 
to,  not  because  it  states  the  law  incorrectly, 
but  because,  as  is  said,  there  was  no  evi- 
dence tending  to  prove  that  the  coach  was 
upset  in  consequence  of  having  too  much 
baggage  on  the  top.  If  there  was  no  evi- 
dence on  that  head,  the  plaintiff  in  error 
could  not  have  been  injured  by  a  correct 
statement  of  the  law,  that  the  carrier  would 
be  liable  for  an  injury  arising  from  an 
overturning  of  the  coach  occasioned  by  its 
being  too  heavily  loaded  on  the  top.  On 
the  other  hand,  if  there  was  any  competent 
and  relevant  testimony,  however  slight, 
tending  to  show  that  the  upsetting  was  due 
to  that  cause,  the  defendant  in  error  was 
entitled  to  have  the  law  in  that  particular 
hypothetically  expounded  to  the  jury.  There 
was,  I  think,  evidence  tending  to  the  proof 
of  such  fact.  Discarding  the  statement  of 
the  witness  Cralle,  that  the  driver  Carper 
said  to  him  that  he  thought  there  was  too 
much  baggage  on  the  top,  and  that  he 
thought  the  upsetting  was  in  part  occa- 
sioned thereby,  as  illegal,  except  fov  the 
purpose  of  impeaching  Carper,  I  think  there 
was  circumstantial  evidence,  though  slight, 
tending  to  the  conclusion  that  the  coach 
was  top-heavy,  and  that  the  upsetting  may 
have  been   partly  due  to   that  cause. 

720  It  is  in  proof  that  *there  were  eleven 
passengers,    nine   inside   and  two  on 

the  outside.  How  and  where  their  baggage 
was  disposed,  does  not  appear,  with  the  ex- 
ception that  one  of  the  passengers  proved 
that  his  trunk  was  in  the  boot  behind. 

Carper  says  that  he  has  no  recollection 
as  to  the  amount  of  baggage  on  the  top  of 
the  stage,  or  the  number  or  size  of  the 
trunks;  that  **he  found  it  all  on,  and  under 
the  canvas  when  he  took  charge ;  and  had 
no  occasion  to  handle  or  examine  it."  And 
he  further  states  **that  in  coming  down  the 
hill  and  around  the  turns,  the  stage  rocked 
very  much  from  side  to  side,  and  just  before 
turning  over  on  the  left  hand,  had  strongly 
tilted  to  the  right,  and  ^n  falling  back, 
tilted  the  other  way,  and  seemed  to  him  to 
be  some  distance  on  the  left  wheels  before 
it  went  clear  over." 


And  it  is  further  shown  that  at  the  point 
where  the  coach  overturned,  the  road  was 
level  across,  though  slightly  descending. 
The  rocking  of  the  coach  from  side  to  side, 
and  the  manner  of  its  turning  over,  were 
circumstances  tending  to  the  inference  that 
it  was  top-heavy.  I  think  the  plaintiff  in 
error  had  a  right  to  the  instructions. 

The  last  cause  of  error  assigned  is  the  re- 
fusal of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial.  We  have  no  certifi- 
cate of  the  facts;  but  only  a  certificate  of 
the  evidence.  When  such  is  the  case,  this 
court  has  uniformly  refused  to  take  cogni- 
zance of  the  exception,  except  when  it  ap- 
pears that  after  rejecting  all  the  parol 
evidence  in  favor  of  the  party  excepting, 
and  giving  full  force  and  credit  to  that  of 
the  adverse  party,  the  decision  of  the  court 
below  still  appears  to  be  wrong.  Pasley 
V.  English,  5  Gratt.  141 ;  Rohr  v.  Davis,  9 
LfCigh  30.  Applying  this  rule  there  is 
nothing  to  rebut  or  weaken  the  prima  facie 
case  made  by  proof  of  the  upsetting  of 

721  the  stage,  and  the  consequent  *injury 
to    the   defendant   in   error.      So    far 

from  it,  the  evidence  in  favor  of  the  verdict 
shows  most  clearly  a  case  of  culpable  neg- 
ligence on  the  part  of  the  driver.  Without 
adverting  to  the  other  evidence  in  support 
of  such  a  conclusion,  the  driver's  own  ac- 
count of  his  conduct  proves  it.  He  showed 
a  want  of  ordinary  care  in  failing  to  make 
a  more  minute  examination  of  the  blocks 
at  Red  Banks  where  he  first  took  charge 
of  the  coach.  There  was  the  same  want  of 
care  in  their  examination  at  Woodstock, 
when  the  most  ample  time  and  opportunity 
were  afforded  for  a  thorough  examination. 
Having  failed  to  make  such  examination  at 
Woodstock,  he  was  guilty  of  the  grossest 
negligence  in  failing  to  assure  himself  that 
the  blocks  were  in  before  he  commenced 
descending  the  hill  where  the  disaster  oc- 
curred. In  the  absence  of  breeching  or  any 
other  substitute  by  which  the  horses  could 
hold  back  and  prevent  the  stage  from  run- 
ning on  them,  he  knew  that  his  main  if  not 
sole  reliance  for  a  safe  descent  of  the  hill 
was  in  the  brake,  which,  he  also  knew, 
would  be  of  no  avail  if  the  blocks  were  not 
in  place;  yet  he  most  negligently  and  reck- 
lessly commenced  the  descent  of  the  hill 
without  having  tested  the  presence  or  ab- 
sence of  the  blocks,  which  might  have  been 
done  by  simply  applying  his  foot  to  the 
brake.  Whilst  descending  the  hill  he  for 
the  first  time  discovered  that  the  blocks 
were  out.  The  brake  of  course  was  useless. 
As  might  have  been  expected,  the  stage 
soon  began  to  run  on  the  horses,  and  they, 
in  the  absence  of  any  other  cause  of  fright, 
ran  off  and  upset  the  stage.  The  disaster  is 
thus  most  clearly  traced,  by  the  driver's 
own  account  of  his  conduct,  to  his  unpar- 
donable failure  to  provide  the  means,  with 
his  power,  by  which  to  prevent  it. 

It  is,  however,  in  the  last   place   insisted 
that    the  damages  are  excessive,  and 

722  that   this  appears  from  the  *evidence 
of  the  defendant  in  error,  and  that  the 
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court  oug'ht  to  have  granted  a  new  trial  for 
that  cause.  • 

There  is  no  rule  of  law  fixing  the  measure 
of  damages  in  such  a  case ;  and  it  cannot 
be  reached  by  any  process  of  computation. 
In  cases  of  the  kind,  the  judg'ment  of  the 
jury  must  govern,  unless  the  damages  are 
so  excessive  as  to  warrant  the  belief  that 
the  jury  must  have  been  influenced  by  par- 
tiality or  prejudice,  or  have  been  misled  by 
some  mistaken  view  of  the  merits  of  the 
case.     16  Pick.  R.  547. 

On  the  one  hand,  the  damages  seem  to  be 
heavy.  On  the  other,  the  injuries,  losses 
and  sufferings  which  they  are  designed  to 
compensate,  are  proved  to  be  great. 

The  head  of  the  defendant  in  error  was 
severely  cut,  and  one  of  his  legs  badly 
broken,  the  smaller  bone  protruding  through 
his  clothing  and  boot.  One  of  his  physi- 
cians thought,  at  first,  that  amputation 
would  have  to  be  resorted  to.  His  agonies, 
physical  and  mental,  must  have  been  in- 
tense. For  some  time  his  mind  was  seri- 
ously affected.  At  the  time  of  the  trial, 
rather  more  than  a  year  after  the  happen- 
ing of  the  disaster,  his  leg  had  not  entirely 
healed;  the  limb  was  shortened  and  the 
joint  stiff.  The  use  of  crutches  was  still 
necessary,  and  the  physicians  expressed  the 
opinion  that  he  would  be  a  cripple  for  life. 
He  was  necessarily  confined  for  some  six 
months  in  a  house  near  the  place  of  the  dis- 
aster, detained  from  his  business,  and  from 
his  home,  which  was  in  another  state.  The 
presence  of  members  of  his  family,  some 
during  the  whole  time,  and  others  for  a 
portion  of  it,  was  necessary,  in  order  that 
his  wants  and  comforts  might  be  properly 
attended  to;  and  the  expenses  which  he 
encountered  in  the  discharge  of  the  bills 
of  boarding  and  the  attendance  of  his  phy- 
sicians, and  other  incidental  charges,  were 

necessarily  large. 
723  *In  view  of  such  a  state  of  facts,  I 
cannot  undertake  to  say  that  the  dam- 
ages are  so  plainly  beyond  a  reasonable 
compensation,  so  manifestly  exorbitant,  as 
to  require  us  to  disturb  the  estimate  and 
verdict  of  the  jury. 

I  think  the  judgment  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Judgment  affirmed. 
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B.  Against  Carriers  of  LiTe  Stock. 
1.  Pleading  and  Practice. 

%.  ETidence. 

C.  Against  Carriers  of  Passengers. 

1.  Pleading  and  Practice. 

a.  Form  of  Action,  Parties,  Venae,  and  Ques- 
tions for  Jury  in  General. 

b.  The  Declaration. 

c.  Instructions. 

d.  Damages. 

2.  Evidence. 

vn.  Criminal  Liability. 

Cross  Referenoes  to  Mmiograplile  Notss. 
Agencies,  appended  to  Silliman  v.  Fred.,  etc.,  R. 

Co..  27  Gratt.  110. 
Assignability  of  Choses  in  Action.  ^ 

Assumpsit. 
Damages,  appended  to  N.  &  P.  R.  Co.  v.  Ormsby, 

27  Gratt.  456. 
Death  by  Wrongful  Act 
Instructions,  appended  to  Womack  y.  Circle.  29 

Gratt.  192. 
Insurance,  Fire  and   Marine,  appended  to  Mut. 

Assur.  Soc.  Y.  Holt,  29  Gratt.  012. 
Negligence. 

I.    INOBNERAL. 

A-  DEFINITION.  *The  term  'common  carrier* 
shall  be  construed  to  Include  any  railroad,  ex- 
press or  canal  company,  chartered  by  this  or  any 
other  state  and  doing  business  in  this  state,  whether 
incorporated  or  not,  and  whether  operated  or 
controlled  by  an  IndlYldnal  or  partnership.**  Vir- 
ginia Acts  of  Leg.  1891-«2,  o.  966;  ^ol.  Supl.  Code 
(1900).  1 1297  a,  ch.  18. 

B.  TELEGRAPH  COMPANIES  AS  PUBLIC  CAR- 
RIERS.—Telegraph  companies  are  not  public  car- 
riers in  the  strict  sense  of  the  term,  yet  on  account 
of  the  public  nature  of  their  employment,  they 
have  in  many  cases  been  held  to  a  very  similar 
responsibility.  West  Union  Tel.  Co.  y.  Reynolds, 
77  Va.  178. 

a  PREFERENCE  TO  SOLICITORS  OF  BAG- 
GAGE.—Where  the  legislature  adopts  an  English 
statute  prohibiting  carriers  from  giving  undue 
preferences  to  particular  persons,  it  will  be  pre- 
sumed that  the  settled  construction  given  to  such 
statute  by  the  English  courts  Is  Intended  to  be  In- 
corporated in  the  act  and  such  construction  will 
govern  in  the  Interpretation  thereof.  N.  &W.  Ry. 
Ga  V.  Old  Dominion  Baggage  Co.  (Va.  1900),  87  S.  E. 
Rep.  784. 

Thus,  under  AcU  1891-92,  p.  966,  providing  that 


common  carriers  shall  not  give  preference  to  partic- 
ular persons  in  any  respect,  or  subject  any  particu- 
lar person  to  prejudice,  a  baggage  transfer  company 
cannot  restrain  a  railway  company  from  allowing 
a  rival  baggage  company  the  exclusive  privilege  of 
entering  its  grounds  to  solicit  baggage.  N.  &  W. 
Ry.  Co.  V.  Old  Dom.  Bag.  Ck>.  (Va.  1900),  87  S.  E.  Rep. 
784. 

D.  RESPONSIBILITY  OF  RECEIVERS.--A  re- 
ceiver appointed  to  assume  charge  of  the  affairs 
of  a  railroad  company  may  be  held  responsible  for 
the  damage  actually  sustained  through  the  negli- 
gence of  the  receiver's  agents  and  employees,  in 
any  case  in  which  the  company  could  be  so  held. 
But  where  the  receiver  is  appointed  by  a  court  of 
equity  he  cannot  be  sued  at  law  without  permission 
of  the  appointing  court  Melendy  v.  Barbour,  78 
Va.  644. 

IL  CONTROL  AND  RBOULATION  OP  CARRIBRS. 

State  Qovemnieiit—Pixlng  Charge*  of  Transportation 
of  Freight  and  Passengers.— The  right  to  regulate  and 
fix  at  their  pleasure  the  charges  of  railroad  com- 
panies for  transportation  ot  freight  and  passengers 
is  one  of  the  powers  of  sovereignty  inherent  in 
every  state,  to  be  exercised  by  the  legislature  from 
time  to  time  at  Its  pleasure.  A  legislature  cannot, 
however,  by  a  charter  granted  to  one  company, 
make  stipulations  as  to  charges  which  will  be  bind- 
ing on  future  legislatures.  Laurel  Fork,  e^c,  R.  (Do. 
V.  Transportation  CJo.,  28  W.  Va.  824;  W.  Va.  Trans- 
portation Co.  V.  Sweetzer.  26  W.  Va,  484:  Rlchd.  & 
A.  R.  R.  Co.  V.  Patterson,  etc.,  Co.,  92  Va.  070,  24  S. 
E.  Rep.  261,  1  Va.  Law  Reg.  917. 

Thus,  the  W.  Va.  Act  1878,  ch.  227,  establishing  a 
reasonable  maximum  rate  of  charges  for  the  trans- 
portation of  passengers  and  freight  and  providing 
relative  to  unjust  discrimination  and  extortion  In 
the  rates  to  be  charged  by  different  railroads  in  the 
state,  is  applicable  to  all  railroads  in  the  state, 
whether  the  charters  were  granted  before  or  after 
the  act  Furthermore  the  act  is  constitutional. 
Laurel  Fork,  etc.,  R.  (3o.  v.  Transportation  Co.,  26 
W^Va.  884;  W.  Va.  Transportation  Co.  v.  Sweetzer, 
26  W.  Va.  484. 

Connecting  Carriers. 

Padlltias  for  Interchange  of  Traffic  and  Passengers.— 

Act  March  8,  1892,  S  4,  requires  common  carriers  to 
afford  all  reasonable,  proper,  and  equal  facilities  for 
traffic  between  their  respective  lines,  and  for  receiv- 
ing, forwarding,  and  delivering  passengers  and 
property  to  and  from  their  several  lines  and  connect* 
ing  lines.  Under  this  act  It  is  held  that  a  railroad, 
so  changing  its  time  card  that  a  connection  with 
a  connecting  road,  which  is  of  general  conven- 
ience, is  discontinued,  in  order  to  furnish  better 
facilities  to  several  towns,  is  in  violation  of  the 
statute.  So.  Ry.  Co.  v.  Com.,  98  Va.  768,  87  S.  E. 
Rep.  294.    See  PoL  Supl.  <Dode  (1900),  1 1297  a. 

For  statutes  affecting  carriers,  see  Va.  Ck>de  1887, 
S  1217,  providing  that  "Railroad  companies  are  not 
liable  for  acts  of  express  companies" ;  S 1286,  relating 
to  "Liability  of  carrier  for  transportation  beyond 
the  terminus  of  his  line";  S 1290,  "When  agreements 
exempting  carrier  from  liability  not  valid";  S  1297 
(W.  Va.  Code  1900,  p.  776),  "How  carrier  may  be 
sued,  when  not  incorporated,  and  when  suit  not  to 
abate";  §8228,  (W.  Va.  Code  1900,  p.  847).  "Process"; 
S  1297  a,  Pol.  Supl.  containing  provisions  relative 
to  "Long  and  Short  Haul."  "Rates,"  "Preferences," 
"Discrimination,"  "Rebates,"  "Drawbacks,"  "Pub- 
lic Schedules,"  "Interchange  of  Traffic,**  "Opening 
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Ticket  Office,"  etc.,  etc.,  heing  a  general  provi- 
sion; W.  Va.  Code  1900,  p.  966,  "Embezzlement  by 
Carrier";  W.  Va.  Code  1900,  p.  949,  "Penalty  on  con- 
ductor or  captain  of  boat  or  public  conveyance,  for 
negligently  injuring  anyone."  See  2i  Stat  (U.  S.) 
879,  and  S5  Stat.  (U.  S.)  866:  also.  Interstate  Com.  Acts, 
July  22d  1897,  Nov.  10th  1807.  These  statutes  are 
more  fully  treated  hereafter,  under  heads  appro- 
priate to  the  subject-matter  Involved.  Reference 
is  therefore  made  to  them. 

Federal  Oovemment 

Power  to  Cotttrol  and  Regulate. —Congress  has  power 
under  the  constitution  of  the  United  States,  to  regu- 
late commerce  among  the  states,  and  this  power 
embraces  the  power  to  regulate  all  the  various  agen- 
cies by  which  that  commerce  is  conducted.  State 
laws  which  undertake,  in  any  form,  to  enforce  a  tax 
on  such  commerce,  or  to  impose  a  burden  or  hin- 
drance thereon,  or  to  embarrass  commercial  inter- 
course and  transactions,  or  to  give  citizens  of  one 
state  any  advantage  over  citizens  of  another  state 
engaged  in  interstate  commerce,  are  regulations  of 
commerce  among  the  states,  and  therefore  void. 
This  power,  when  exercised  by  congress,  is  exclu- 
sive in  its  character,  and  the  omission  to  exercise  it 
is  equivalent  to  a  declaration  of  the  will  of  congress 
that  it  shall  remain  free  and  uncontrolled  in  those 
respects  in  which  the  subject  is  capable  of  being 
dealt  with  by  general  regulations.  R.  &  A.  R.  Co.  v. 
R.  A.  Patterson  Tobacco  Co.,  92  Va.  070,  24  S.  E.  Rep. 
SOI,  1  Va.  Law  Reg.  917.  See,  in  general  connection. 
So.  Ry.  Co.  V.  Com.,  98  Va.  7B8,  87  S.  E.  Rep.  294:  Va., 
etc.,  Co.  V.  L.  &  N.  R.  Co.,  98  Va.  776,  87  S.  E.  Rep.  810; 
State  V.  R.  Co.,  24  W.  Va.  788,  construing  W.  Va.  Code 
1891,  Sf  16, 17.  ch.  149,  relating  to  Sunday  laws,  these 
sections  being  held  not  to  be  in  conflict  with  the 
Constitution  of  the  U.  S.,  art.  1,  S  8,  ch.  8;  N.  &  W. 
R.  R.  Co.  V.  Com.,  88  Va.  96,  IS  S.  E.  Rep.  840, 
construing  Va.  Code  1887,  S  8801,  relating  to  Sunday 
laws,  in  which  case  this  statute  was  held  void  and 
inoperative  being  in  conflict  with  the  Constitution 
of  the  U.  S.,  art.  r,  $  8,  providing  that  congress  shall 
have  power  to  regulate  commerce  among  the^v- 
eral  states. 

Same— Interstate  Commerce  Acts. 

Piling  Joint  Rates— Connecting  Carriers.— Under  the 
Interstate  Commerce  Act  (24  Stat  879),  as  amended 
by  Act,  March  2, 1889,  ch.  882  (26  Stat  866).  requiring 
the  filing  with  the  commission  of  established  joint 
rates  by  connecting  carriers,  and  making  it  unlaw- 
ful for  any  such  carrier  to  receive  a  greater  or  less 
compensation  for  thel  transportation  of  freight,  a 
contract  for  the  shipment  of  freight  beyond  the  line 
of  a  receiving  carrier,  at  a  rate  which  it  has  fur- 
nished the  commission,  and  which  is  less  than  the 
aggregate  of  the  rates  charged  by  the  connecting 
carriers,  is  not  invalid,  where  the  receiving  carrier, 
without  intending  to  violate  the  act,  fixed  such  rate 
on  quotations  made  to  it  by  the  connecting  line,  and 
by  mistake  fixed  the  rate  for  such  connecting  Hue 
at  less  than  it  charged.  And  failure  of  the  other 
connecting  carriers  to  give  publicity  to  the  rate 
(loes  not  invalidate  a  contract  for  the  shipment  of 
freight  over  such  connecting  lines,  as  violative  of 
the  interstate  commerce  law,  which  is  otherwise 
valid.  Va.,  etc.,  Co.  v.  Louisville  &  N.  R.  Co.,  98  Va. 
776,  37  S.  E.  Rep.  810. 

And  lowering  a  freight  rate  in  the  manner 
required  by  the  Interstate  Commerce  Act  (July 
22d  1897.  Nov.  16th  1897),  after  a  contract  has  been 
made  in  violation  of  that  act  does  not  render  the 


contract  valid  and  binding  on  the  carrier,  and.  If 
under  no  legal  obligation  to  lower  the  rate,  the 
carrier  may  restore  the  rate  so  lowered.  Southern 
Railway  Co.  v.  Wilcox  (Va.  1900),  7  Va.  Law  Reg.  »l. 

III.  CARRIERS  OP  OOOD5. 

A.  DELIVERY  BY  CARRIEEtS. 

Duty  Imposed  by  Statute  to  Notify  Conalgaee  Wtaca 
Prelght  Is  Ready  for  Delivery— Removal.— It  is  pro- 
vided by  statute.  Acts  1891-i»2,  p.  966,  PoL  Supl.  I 
1297  a,  that  it  shall  be  the  duty  of  every  company 
upon  the  arrival  of  freight  shipped  to  any  of  its 
depots  or  stations  to  notify  the  consignee,  by  mall 
or  otherwise,  when  such  freight  is  ready  for  deliv- 
ery, and  give  a  reasonable  time  for  the  removal  of 
the  same,  making  due  allowance  for  its  class  and 
for  bad  weather  and  holidays. 

By  undertaking  to  transport  goods,  a  common 
carrier  necessarily  Includes  the  duty  of  delivering 
them  in  safety,  and  within  a  reasonable  time,  and 
the  carrier  is  liable  for  all  loss  or  damage  except 
that  which  is  caused  by  the  act  of  God,  the  act  of 
the  common  or  public  enemy,  or  the  act  of  the 
owner  of  the  goods.  B.  &  O.  R.  Co.  v,  Morehead.  6 
W.  Va.  298;  Murphy  v.  Staton,  8  Mcif.  230.  Or  as 
held  by  some  authorities,  a  carrier  is  not  liable  when 
the  loss  occurs  by  reason  of  acts  of  public  authority, 
as  for  instance,  destruction  under  the  police  power. 
Mugler  V.  Kansas,  128  U.  S.  028;  Railroad  Co.  v. 
Husen,  96  U.  S.  466.  Nor  losses  caused  by  the  inher- 
ent nature  of  the  goods.  The  doctrine  as  to  the 
latter  has  been  so  declared  in  Mississippi,  Illinois, 
Massachusetts,  New  York,  and  in  England.  As  to 
the  exception  in  case  of  loss  in  shipping  live  animals, 
see  post,  '^Carriers  of  Live  Stock."  In  the  excep- 
tional cases  declared  in  Virginia  and  West  Virginia, 
the  carrier  will,  nevertheless,  still  be  responsible  if 
the  inevitable  accident  is  the  remote,  and  not  the 
immediate,  cause  of  the  loss,  and  the  loss  could  have 
been  avoided  by  prudence  and  proper  care.  B.  &0. 
R.  Co.  V.  Morehead,  6  W.  Va.  208;  Murphy  v.  Staton, 
8  Munf.  289.  The  question  of  liability  for  loss  or 
damage  is  treated  more  fully,  poH,  "Liability."  to 
which  reference  is  made. 

Effect  of  Acceptance  by  Cooslgneo  after  Carrier's 
Breach  of  Contract— And  again,  acceptance  of  goods 
which  a  carrier  has  contracted  to  deliver  at  a  cer- 
tain time  and  which  it  has  failed  to  deliver  until  a 
later  date  is  no  waiver  of  the  consignee's  right  of 
action  for  the  delay.  N.  &  W.  R.  Co.  v.  Ship.  Oomp. 
Co..  88  Va.  272.  2  S.  E.  Rep.  189. 

Disposition  to  Be  Made  of  Ooods— When  Delivery  Is 
Prevented  by  a  State  of  War,— Furthermore,  if  access 
to  the  assignee,  and  delivery  of  the  goods  at  the  end 
of  the  route,  is  prevented  by  a  state  of  war,  it  is  the 
carrier's  duty  to  take  care  of  the  goods  for  the  con. 
signor,  and  notify  him  within  a  reasonable  time  of 
his  inability  to  make  the  delivery,  after  which  his 
liability  is  only  that  of  the  bailee.  B.  &  O.  R.  Ca  v. 
Morehead,  6  W.  Va.  288. 

Same— Duty  to  Deliver.— An  express  compajiy  is  a 
common  carrier  and  its  responsibility  for  the  safe 
delivery  of  the  property  expressed  to  it  Is  the  same 
as  that  of  the  carrier.  So.  Exp.  Co.  v.  McVeigh,  90 
Gratt  264. 

B.  BILLS  OF  LADING. 

Nature.— Bills  of  lading  are  held,  in  Pollard  v.  Vin- 
ton, 106  U.  S.  1.  to  be  both  a  receipt  and  a  contract 
So  far  as  they  acknowledge  the  delivery  and 
acceptance  of  the  goods,  they  are  mere  receipts. 
As  to  the  rest  they  are  contracta 
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Property  In  Ooods  Acquired  by  BUI  of  L4Ullng.~And 
a  party  discountlnff  a  draft,  and  receiYlng  tbere- 
wltli,  deliyeral^le  to  bis  order,  a  bill  of  lading  of  the 
goods  against  wbich  the  draft  was  drawn,  acquires 
a  special  property  in  them,  and  has  a  complete 
right  to  hold  them  as  security  for  the  acceptance 
and  payment  of  the  draft.  Neill  v.  Rogers,  etc.. 
Co.,  41  W.  Va.  87.  28  S.  E.  Rep.  709. 

Effect  of  Notice  of  Claim,  When  Bill  Omits  None 
of  Claim  Agent*s  Office.— And  it  should  be  noted, 
that  where  a  bill  of  lading  does  not  state  the  loca- 
tion of  a  claim  agent's  office,  a  stipulation  that 
notice  of  a  claim  must  be  given  within  ttve  days  is 
unreasonable  and  void.  Norfolk  &  W.  Ry.  Co.  v. 
Beeves,  97  Va.  284,  83  S.  E.  Rep.  606. 

ijoolng  Duplicate  Bills— Stotutory  Requirement.— As 
to  tlie  issuance  of  duplicate  bills  to  shippers,  Va. 
Acts  1801-9S,  p.  966,  Pol.  Supl.  S  1297  a,  ch.  7,  has 
the  following  provision:  "All  common  carriers  do- 
ing business  in  this  state  shall  on  demand  issue 
duplicate  freight  receipts  to  shippers,  in  which 
shall  be  stated  the  class  or  classes  of  freight  shipped 
and  the  freight  charges  over  the  road  giving  the 
receipt." 

Construction  of  Words  "At  the  Owner's  Risk.** 
Appeuinglnthe  Bill  of  Lndlng.— The  term,  "at  the 
owner's  risk,*'  in  a  bill  of  lading,  which  is  declared 
to  be  a  special  contract,  taken  in  connection  with 
other  stipulations  therein,  limits  the  carrier  to  such 
loss  or  damage  only  as  might  result  from  ordinary 
neglect,  which  is  defined  to  mean  that  want  of  care 
and  diligence  which  prudent  men  usually  bestow 
on  their  own  concerns.  B.  &  O.  R.  Co.  v.  Rath- 
bone,  1  W.  Va.  87. 

Liability  under  BUI  of  Lading.— In  Liewis  v.  C.  &  O.  Ry. 
Co.  (W.  Va.  1900),  85  S.  £.  Rep.  908,  a  carrier  received 
lumber  for  shipment  to  Europe.  Subsequently,  it 
was  held  liable  under  its  bill  of  lading  for  the 
lumber,  which  was  lost  after  placing  it  on  the  pier 
of  the  railway  company  under  its  exclusive  control. 

C,  CONTRACT  OF  TRANSPORTATION  AND  DE- 
LIVERY. 

What  Contract  Implied  by  Law.— When  a  common 
carrier  undertakes  to  convey  goods,  the  law  im- 
plies a  contract,  that  they  shall  be  carried  and  de- 
livered at  the  place  of  destination  safely  and  within 
a  reasonable  time.  And  what  is  "reasonable  time** 
within  which  goods  are  to  be  delivered,  cannot  be 
defined  by  any  general  rule,  but  must  depend  upon 
the  circumstances  of  each  particular  case.  Thus, 
the  mode  of  conveyance,  the  distance,  the  nature 
of  the  goods,  the  season  of  the  year,  the  character 
of  the  weather,  and  the  ordinary  facilities  of  trans- 
poration  are  matters  properly  Atering  into  the 
consideration  of  what  is  "reasonable  time."  Mc- 
Graw  V.  B.  A  O.  R.  Co.,  18  W.  Va.  861. 

Consideration  to  Support  the  Contract.— And  the 
mutual  obligation  of  a  shipper  to  ship,  and  of  a 
carrier  to  carry,  furnish  sufficient  consideration  for 
a  contract  to  carry  at  a  specified  rate:  but  if  the 
shipper  fails  to  accept  the  carrier's  offer,  and  is 
not  bound  to  furnish  the  goods  for  carriage,  the 
carrier's  offer  or  promise  to  carry  for  a  particular 
rate  becomes  a  mere  niuium  pactum,  the  breach 
of  which  will  not  support  an  action.  Southern 
Railway  Co.  v.  Wilcox,  7  Va.  Law  Reg.  881. 

Estoppel  to  Recover  Higher  Value  Than  Agreement 
Specifies.— As  a  common  carrier  is  entitled  to  be 
fairly  informed  as  to  the  value  of  the  property  con- 
fided to  his  care,  where  a  shipper  enters  into  an 
agreement  with  a  carrier  as. to  the  value  of  the  prop- 


erty shipped,  and  receives  the  benefit  of  low  rates 
by  reason  of  placing  a  low  valuation  upon  the  prop- 
erty, he  is  estopped  from  claiming  or  recovering 
another  and  higher  valuation  after  the  loss  occurs, 
although  said  loss  may  be  the  result  of  negligence 
on  the  part  of  the  carrier,  provided  the  same  is  not 
gross,  wanton,  or  wilfuL  Zouch  v.  C.  &  O.  Ry.  Co.,  36 
W.  Va.  624, 15  S.  E.  Rep.  185. 

Construction  of  Contract  for  Transportation.— In 
White  V.  Toncray,  9  Leigh  847,  there  was  a  covenant 
between  a  carrier  and  a  manufacturer  of  salt, 
whereby  the  carrier  agreed  to  transport  from  1200 
to  5000  barrels  of  salt,  annually  for  three  years,  from 
the  manufacturer's  salt  works,  fbr  certain  specified 
prices,  for  a  stipulated  reward  per  barrel  trans- 
ported. It  was  held  that  the  manufacturer,  and 
not  the  carrier,  had  the  right  to  elect  what  quantity 
of  salt,  not  less  than  1200  nor  more  5000  barrels, 
should  be  transported  by  the  carrier  annually. 

Performance. 

When  Liable  for  Delay.— In  McOraw  v.  B.  &0.  R.  Co., 
18  W.  Va.  861,  potatoes  were  delivered  at  the  defend- 
ant's depot  on  the  18th  day  of  February  1866,  to  be 
shipped .  on  the  14th.  There  was  a  daily  train  be- 
tween the  two  points  of  shipment;  the  weather  was 
mild  and  so  continued  on  the  14th ;  but  the  potatoes 
did  not  reach  Orafton,  their  destination,  until  the 
16tb,  and  arrived  so  fros&en  as  to  be  worthless,  the 
weather  on  the  15th  and  16th  having  become  cold. 
Under  the  circumstances  the  company  was  held 
liable  in  damages  for  the  delay. 

When  Right  of  Action  for  Delay  Not  Waived.— Where 
there  has  been  a  delay  in  the  transportation  of 
goods  causing  a  breach  of  the  carrier's  contract 
to  deliver  at  a  specified  time,  by  reason  of  which 
loss  ensues  to  the  consignee,  such  consignee's  right 
of  action  for  the  delay  is  not  waived  by  a  mere  accept- 
ance of  the  goods  upon  arrival  at  a  later  date  than 
that  specified  in  the  contract  N.  A  W.  Ry.  Co.  v. 
Ship.  Comp.  Co.,  88  Va.  272,  2  S.  £.  Rep.  189.  See  pott, 
••Liability." 

D.  LIABILITY. 

1.  InGbnbral. 

0.  BespontibilUv  for  Ooodt  Received,  Degree  of  Care 
Beouired,  and  ExeepHont  by  Law  to  Liability.— The  law 
imposes  upon  the  common  carrier  of  goods  an  un- 
usual and  extraordinary  liability.  The  foundation 
for  this  requirement  rests  upon  considerations  of 
public  policy  and  convenience.  The  carrier  is  re- 
garded as  a  practical  insurer  of  the  goods  entrusted 
to  him,  and  is  liable  for  all  losses,  except  such  as 
arise  by  the  act  of  Qod,  the  public  enemy,  or  the 
conduct  of  the  owner,  unless  the  loss  or  damage 
arises  from  the  nature  and  inherent  character  of 
the  property  carried,  such  as  the  natural  decay  of 
perishable  articles,  or  the  fermentation  or  evapora- 
tion of  articles  liable  to  these  effects,  or  the  natural 
and  necessary  wear  of  certain  articles,  or  from  de- 
fects in  the  packages  in  which  they  are  shipped,  or 
in  the  case  of  live  stock  where  the  loss  arises  from 
their  own  vitality,  or  where  vicious  and  unruly  ani- 
mals Injure  and  destroy  themselves  by  refusing 
food,  or  die  of  fright  or  heat,  provided  the  carrier 
has  used  foresight,  diligence  and  care  to  avoid  such 
loss  and  damage.  McGraw  v.  B.  &  O.  R.  Co.,  18  W. 
Va.  861:  B.  &  O.  Ry.  Co.  v.  Morehead,  6  W.  Va.  298; 
Murphy  V.  Staton,  3  Munf .  289.  And  the  onus  is  upon 
the  carrier  to  show  that  the  loss  was  such  as  he 
could  not  have  prevented.  B.  &  O.  Ry.  Co.  v.  More- 
head,  5  W.  Va.  298.  See  post,  "Carriers  of  Live  Stock," 
for  exceptions  in  transporting  live  animals. 
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It  is  held  by  some  authorities  upon  the  common 
law,  that  the  rule  rendering  common  carriers  liable 
for  eVery  loss,  except  that  which  Is  caused  by  the  act 
of  Ood  or  the  public  enemy,  was  not  a  part  of  the 
ancient  common  law.  It  is  a  comparatively  modern 
innovation,  introduced  in  consequence  of  the 
ffrowinff  commercial  relations  of  the  country,  an 
imperfect  police,  imperfect  protection  from  the 
government,  and  frequent  losses  by  robbery.  "The 
first  case  in  which  the  principle  was  recognized  and 
settled  is  that  of  Woodliefe  and  Curtis  in  the  thirty- 
eiffhth  year  of  the  reign  of  Elizabeth.  And  the 
reason  of  the  rule  is  not,  as  stated  by  Sir  Edward 
Coke,  solely  or  principally  because  the  carrier  hath 
his  hire  :  for  other  bailees  for  hire  and  private 
carriers  for  hire  are  not  liable  in  the  same  manner 
and  to  the  same  extent"  PerBocKSB,  Sbn.,  in  Van 
Santvoord  v.  St.  John.  6  Hill  167. 

If  this  be  the  true  doctrine  other  Innovations  upon 
the  liability  of  the  carrier  have  been  added  In  more 
recent  times.  Thus  by  some  authorities  a  carrier  is 
not  liable  when  the  loss  occurs  by  reason  of  acts  of 
pubUc  authority,  as  for  Instance,  destruction  under 
the  police  power.  Musrler  v.  Kansas,  128  U.  S.  (B3; 
Railroad  Co.  v.Husen,  06  U.  S.  465.  Or  loss  arisinff 
from  the  nature  and  Inherent  character  of  the 
property  in  custody.  McGraw  v.  B.  &  O.  R.  Co.,  18 
W.  Va.  861.  The  doctrine  as  to  the  latter  has  been 
also  declared  in  Mississippi,  Illinois,  Massachusetts, 
New  York,  England,  and  doubtless  other  states. 
Another  exception  is  when  the  loss  occurs  by  reason 
of  the  act  of  the  owner  of  the  roods.  B.  &  O.  Ry.  Co. 
V.  Morehead,  5  W.  Va.  298;  Murphy  v.  Staton,  8  Munf. 
239;  McGraw  v.  B.  &  O.  R.  Co.,  18  W.  Va.  861. 

b.  Ad  of  Ood. 

Meaninr  and  Application.— There  Is  much  conflict  in 
the  authorities  as  to  the  meaning  of  the  term,  "the 
act  of  Ood."  Some  restrict  its  meaning  to  accidents 
in  which  it  was  impossible  that  there  could  have 
been  any  intervention  of  human  agency.  Again  a 
distinction  is  drawn  between  active  and  passive  acts 
of  nature  or  the  elements.  As  said  by  a  learned 
author,  "perhaps  no  subject  could  open  a  wider  field 
for  theological  and  speculative  discussion  than  the 
question  what  are  the  acts  of  Ood.  In  one  sense  It 
may  be  said  that  all  events  may  be  attributed  to  His 
agency:  but,  this  is  by  no  means  the  sense  in  which 
the  phrase  is  to  be  legally  understood;  and  it  can 
never  become  necessary,  so  far  as  the  question  of 
the  liability  Is  concerned,  to  discuss  so  abstract  a 
proposition,  because  the  exception  to  his  liability 
intended  by  these  words  has,  by  a  long  course  of 
almost  concurrent  adjudication,  received  a  toler- 
ably fixed  and  definite  but  limited  meaning." 

As  a  general  rule.  It  is  held,  that  the  act  of  Ood, 
which  excuses  the  common  carrier,  must  be  a  direct 
and  violent  act  of  nature.  Thus  "such  an  accident 
as  could  not  happen  by  the  intervention  of  man,  as 
storms,  lightning  and  tempests";  "those  losses  that 
are  occasioned  by  the  violence  of  nature  by  that 
kind  of  force  of  the  elements,  which  human  ability 
could  not  have  foreseen  or  prevented,  such  as  light- 
ning, tornadoes,  sudden  squalls  of  wind";  "an 
extraordinary  convulsion  of  nature":  "a  direct 
visitation  of  the  elements,  against  which  the  aids  of 
science  and  skill  are  of  no  avail";  "physical  causes 
which  are  irresistible,  which  human  foresight  and 
prudence  cannot  anticipate,  nor  human  skill  and 
diligence  prevent,  such  as  loss  by  lightning,  storms, 
inundations  and  earthquakes,  and  the  unknown 
dangers  to  navigation,  which  are  suddenly  produced 


by  their  violence  "  See  Friend  v.  Woods,  6  Gratt. 
1(»;  Maslin  v.  B.  &  O.  R.  Co..  14  W.  Va.  189:  McGraw 
V.  B.  &  O.  R.  Co..  18  W.  Va.  861. 

Freezing  Weather— in  this  latter  case  potatoes 
were  shipped  by  the  plaintiff,  and  upon  arrival  at 
their  destination,  it  was  discovered  that  they  were 
frozen  to  such  an  extent  as  to  be  worthless.  The 
carrier  failed  to  ship  on  the  day  agreed,  delaying 
the  shipment  to  a  subsequent  day  at  which  time  the 
weather  was  cold,  a  sudden  change  having  taken 
place  in  the  conditions  of  the  atmosphere.  The 
defence  set  up  by  the  carrier  was,  that  the  freezing 
weather  caused  the  loss,  and  this  brought  the  leas 
within  the  exception  "act  of  Ood." 

The  courtln  answering  this  defence.  In  the  course 
of  Its  argument,  said  :  "If  the  question  in  this  case 
depended  solely  on  the  question,  whether  the  plain- 
tiff in  error  (carrier)  was  liable  for  the  loss  of  the 
property  from  freezing,  because  that  was  an  act  of 
God,  I  should  have  no  hesitation  in  saying  that  the 
liability  exists.  But  on  the  other  hand,  if  the  ques- 
tion of  liability  rests  simply  upon  the  question, 
whether  they  were  liable  for  the  freezing  of  the 
property,  having  been  guilty  of  no  negligence  or 
misconduct,  by  which  that  injury  resulted.  I  would 
have  as  little  hesitation  in  saying,  that  they  were 
not  liable ;  not  because  the  freezing  was  an  act  of 
God.  or  an  Inevitable  accident,  but  because  of  the  ex- 
ception tb  that  principle,  on  account  of  the  nature 
and  Inherent  character  of  the  property  and  its  lia- 
bility to  freeze." 

Bar  In  River.— And  In  Friend  v.  Woods.  6  Gratt 
189,  a  common  carrier  on  the  Kanawha  river 
stranded  his  boat  upon  a  bar  which  had  been  formed 
in  the  river  a  few  days  before  the  boat  had  pro- 
ceeded on  its  voyage,  the  bar  resulting  from  a  rise 
of  the  Elk  river,  a  tributary  of  the  Kanawha,  caus- 
ing the  ice  to  gorge  at  its  mouth»  and  a  bar  of  sand 
and  gravel  to  form  In  the  channel  along  which  the 
boat  had  to  pass.  The  officers  and  crew  of  the  boat 
were  Ignorant  of  the  bar,  when  the  boat  stranded 
upon  it  The  defence  Interposed  was  that  the  acci- 
dent which  caused  the  loss  was  due  to  the  act  of 
God.  The  court  in  arffu^ndo  said :  "Among  the 
strongest  authorities  stated  in  behalf  of  the  plain- 
tiffs  in  error  are  the  cases  of  Smyrl  v.  Nlolon.  4 
Bailey  421,  88  Am.  Dec  146;  Williams  v.  Grant  1 
Conn.  487,  7  Am.  Dec.  286.  In  the  former  it  was  held 
that  a  loss  occasioned  by  boats  running  on  an  un- 
known 'snag'  in  the  usual  channel  of  the  river,  is 
referable  to  the  act  of  God,  and  that  the  carrier 
will  be  excused  ;  and  In  the  latter  it  was  said  that 
striking  upon  a  rock  in  the  sea  not  generally  known 
to  navigators,  and  not  known  to  the  master  of  the 
ship,  is  the  act  ^  Ood.  And  other  authorities  go  so 
far  as  to  assert  that  if  an  obstruction  be  secretly 
sunk  in  the  stream,  and.  not  being  kno¥m  to  the  car- 
rier, his  boat  founder,  he  will  be  excused.  The  last 
proposition  stands  condemned  by  the  leading  cases 
both  in  England  and  America.  In  the  case  of  For- 
ward V.  Pittard.  1 T.  R.  27,  Lord  MANsrnE]:j>says.  that 
'to  prevent  litigation,  collusion,  and  the  necessity 
of  going  into  circumstances  Impossible  to  be  unrav- 
elled, the  law  presumes  against  the  carrier,  unless 
he  shows  that  it  was  done  by  the  king's  enemies,  or 
by  such  an  accident  as  could  not  happen  by  the  in- 
tervention of  man.  as  storms,  lightning  and  tem- 
pest' The  same  doctrine  is  strongly  stated  in 
Mc Arthur  v.  Sears,  21  Wend.  196,  where  It  is  said 
that  *no  matter  what  degree  of  prudence  may  be 
exercised  by  the  carrier  and  his  servants  ;  although 
the  delusion  by  which  it  is  baffled,  or  the  force  by 
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wbich  it  is  overcome,  be  inevitable  :  yet  if  it  be  the 
result  of  baman  means,  tbe  carrier  Is  responsible.' 
These  cases  clearly  restrict  excuses  of  the  carrier 
for  losses  occasioned  by  obstructions  in  the  stream 
to  such  obstructions  as  are  wholly  the  result  of  nat- 
ural causes.  *  *  The  rule,  it  is  insisted,  is  a  harsh 
one  upon  the  carrier,  and  it  is  arcrued  that  the  court 
should  be  slow  to  extend  it  further  than  it  is  fully 
sustained  by  the  cases.  However  harsh  the  rule 
may  at  first  appear  to  be,  it  has  been  loner  estab- 
lished, and  is  well  founded  on  maxims  of  policy  and 
convenience,  and  viewing  the  carrier  in  the  liffht 
of  an  insurer,  it  is  of  the  utmost  importance  to  him, 
as  well  as  to  the  public  who  deal  with  him,  that  the 
acts  for  which  he  is  to  be  excused  should  have  a 
plain  and  well-defined  meaninsr.  When  It  is  under- 
stood that  no  act  is  within  the  exception,  except 
such  a  violent  act  of  nature  as  implies  the  entire 
exclusion  of  all  human  agencies,  the  liabilities  of 
the  carrier  are  plainly  marked  out,  and  a  standard 
is  fixed  by  which  the  extent  of  the  compensation  to 
indemnify  him  for  bis  risks  can  be  readily  measured 
and  ascertained."  In  view  of  these  principles  the 
carrier  was  held  liable  for  the  damage  done  to  the 
freight  on  board  his  boat  For  instances  where 
these  principles  have  been  applied  In  connection 
with  losses  or  injuries  suffered  by  passenarers,  see 
Mfost»  '"Carriers  of  Passengers." 

Effect  When  Negrllffence  is  the  Proximate  Csuse.— 
Bat  whenever  the  common  carrier  is  exempted 
from  liability,  either  because  of  the  act  of  Ood  or 
because  of  the  nature  and  inherent  character  of 
the  property  and  its  liability  to  loss  and  damage,  he 
must  be  free  from  any  previous  nefflect  or  miscon- 
duct, by  which  that  loss  or  damage  may  have  been 
occasioned.  For  thousrh  the  immediate  and  proxi- 
mate cause  of  the  loss  in  any  given  Instance  may 
have  been  what  is  termed  the  act  of  Ood,  or  from 
the  nature  and  Inherent  character  of  the  property, 
yet  if  the  carrier  unnecessarily  exposed  the  prop- 
erty to  such  accident  by  any  culpable  act  or  omis- 
sion of  his  own,  he  is  not  excused.  And  the  previous 
neglect  or  misconduct,  which  makes  the  carrier 
liable  for  loss  to  property,  must  be  immediately  or 
proximately  connected  with  the  accident  or  loss. 
If  it  is  remotely  the  occasion  of  the  loss  or  damage 
the  carrier  is  not  liable.  He  Is  answerable  for  the 
ordinary  and  proximate  consequence  of  his  negli- 
gence, and  not  for  those  that  are  remote  and  extra- 
ordinary, and  this  liability  includes  all  those 
consequences,  which  may  have  arisen  from  the  neg- 
lect to  make  provision  for  those  dangers  which 
ordinary  skill  and  foresight  is  bound  to  anticipate. 
Thus,  a  shipper  delivered  potatoes  to  a  carrier  on 
the  18th  day  of  the  month  to  be  shipped  to  a  point 
between  which  and  the  shipping  station  there  were 
dally  trains.  The  ISth  was  fair  and  the  weather 
moderate,  and  upon  this  day  the  carrier  agreed  to 
ship.  As  a  matter  of  fact  they  did  not  reach  their 
destination  until  the  10th,  and  upon  their  arrival 
they  were  found  to  be  frozen  and  worthless,  a  de- 
cided change  havin^r  taken  place  in  the  condition  of 
the  weather  after  the  13th.  the  day  upon  which  they 
should  have  been  shipped.  The  carrier  defended 
on  the  ground  that  the  loss  was  caused  by  the  freez- 
ing*, which  was  due  to  an  act  of  Ood.  The  court  held 
that  freezing  weather,  causing  a  loss  to  goods, 
could  not  be  deemed  an  act  of  God,  and  did  not 
come  within  the  definition  of  that  term.  It  further 
held,  however,  that  if  the  question  of  liability  rested 
solely  upon  the  question,  whether  Ihey  were  liable 
for  the  freezing  of  the  property,  having  been  guilty 


of  no  negligence  or  misconduct,  by  which  that 
Injury  resulted,  they  would  not  be  liable,  not  be- 
cause the  freezing  was  an  act  of  Ood  or  an  inevi- 
table accident,  but  because  of  the  exception  to  that 
principle  on  account  of  the  nature  and  Inherent 
character  of  the  property  and  its  liability  to  freeze. 
But  it  was  shown  by  the  evidence  that  the  carrier 
was  negligent  in  having  failed  to  ship  on  the  l8th 
day  of  the  month  as  agreed,  by  doing-  which  the 
cold  weather  would  have  been  avoided,  conse- 
quently no  loss  would  have  resulted  from  the 
goods  being  frozen;  therefore,  the  carrier  was 
liable  for  the  damage  accruing  by  reason  of  its 
default  which  was  the  proximate  cau^e  of  the  loss, 
even  though  in  the  absence  of  misconduct  on  its 
part,  it  would  have  been  relieved  from  the  liabil- 
ity under  the  exception  "loss  due  to  the  nature  and 
inherent  character  of  the  goods."  McOraw  v.  B.  A 
O.  R.  Co.,  18  W.  Va.  861;  Maslin  v.  B.  &  O.  R.  Co..  14 
W.  Va.  180. 

See  post,  "Negligence,"  discussed  under  "Carriers 
of  Passengers";  also,  monographic  no^^  on  "Negli- 
gence." 

2.  Bsghwing  and  Ending  of  Liabilitt  as  a  Com- 
mon Cabbisb.— As  a  general  rule  a  carrier's  liability 
as  a  common  carrier,  for  the  safety  of  the  goods  ten- 
dered to  It  for  transportation,  commences  at  the  time 
of  the  delivery  of  such  goods  to  it  for  immediate 
transix>rtatlon.  Acceptance  may  be  either  actual  or 
constructive.  And  in  order  to  charge  a  railroad 
company  or  other  carrier  with  liability  for  the  loss 
of,  or  injury  to,  goods  which  had  been  tendered  for 
carriage  and  delivery  by  the  shipper  or  his  agent, 
an  actual  or  Implied  acceptance  by  the  carrier  must 
be  shown.  Southern  Exp.  Co.  v.  McVeigh,  20  Oratt. 
804. 

The  delivery  must  be  such  as  to  place  the  goods  in 
the  custody  and  under  the  control  of  the  carrier, 
and  not  merely  in  his  vehicle,  or  other  conveyance ; 
so  that  if  they  are  really  in  charge  of  the  otoner't 
servants,  although  they  may  be  In  the  carrier *s 
waffon  or  vessel,  the  carrier  is  not  answerable. 
Southern  Exp.  Co.  v.  McVeigh,  20  Oratt  864. 

And  as  the  liability  of  a  common  carrier  thus  be- 
gins with  the  delivery  of  the  goods  to  it,  so  It  con- 
tinues until  a  proper  delivery  of  the  goods  by  it ;  for 
It  is  bound,  not  only  to  carry  them  to  their  destined 
place,  but  also  to  deliver  them  there  to  the  bailee  or 
as  he  may  direct,  else  he  must  deposit  them  in  a  rea- 
sonably safe  warehouse  after  the  consignee  has  had 
a  reasonable  time  in  which  to  call  for  them  and  take 
tbem  away.  B.  &  O.  R.  Co.  v.  Morehead,  5  W.  Va, 
298.  And  as  to  the  duty  of  notifying  the  consignee 
upon  the  arrival  of  the  goods  at  the  end  of  their  des- 
tination, it  is  held  in  B.  &  O.  R  Co.  v.  Morehead,  5 
W.  Va.  283  (1872),  that  it  is  the  duty  of  the  carrier  to 
tender  delivery,  or  at  least  to  notifif  the  consignee  of 
his  readiness  to  deliver  :  and  if  the  place  of  desti- 
nation cannot  be  reached  so  as  to  make  the  delivery, 
the  carrier  should  not  only  take  care  of  the  goods, 
but  also  notify  the  contionor  or  owner  within  a 
reasonable  time,  of  his  Inability  to  make  the  deliv- 
ery, and  thereafter  it  will  be  liable  only  as  a  bailee. 
Yet  In  Berry  v.  W.  Va.  &  P.  R.  Co..  44  W.  Va.  588.  30 
S.  E.  Rep.  148  (1888),  it  is  held,  that  the  railroad  com- 
pany Is  not  required  to  give  notice  to  the  consignee 
of  the  arrival  of  the  foods,  but  he  must  look  out  for 
their  arrival. 

The  duty  of  the  carrier  to  notify  the  consignee 
upon  the  arrival  of  the  goods  which  was  decided  in 
the  affirmative  in  B.  &  O.  R.  Co.  v.  Morehead,  5  W. 
Va.  296,  was  urged  in  the  case  of  Berry  v.  W.  Va. 
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&P.  R.  Co.,44  W.  Va.  638,  aOS.  E.  Rep.  148,  and  B.  & 
O.  R.  Co.  y.  Morehead  was  cited  as  authority  for  the 
status  of  the  law  In  West  Virginia. 

The  court  In  the  Berry  Case,  reviewing  the  former 
decision,  said:  "Railroad  Co.  t.  Morehead.  5  W.  Va. 
908,  seems  to  hold  that  notice  is  necessary,  but  it 
seems  against  the  better  authorities,  and  based  on 
exceptional  circumstances  on  account  of  inability  to 
deliver  at  the  point  of  destination.'^  In  Virginia, 
however,  this  question  is  set  at  rest  by  statute.  It 
is  provided  by  the  Virginia  Code,  Acts  1801 -'93,  p.  966, 
Pol.  Supl..  i  1297  a,  that  it  shall  be  the  duty  of 
every  company  upon  the  arrival  of  freight  shipped 
to  any  of  its  depots  or  stations  to  notify  the  con- 
signee by  mall  or  otherwise  when  such  freight  is 
ready  for  delivery  and  give  a  reasonable  time  for 
the  removal  of  the  same,  and  make  due  allowance 
for  its  class  and  for  bad  weather  and  holidays.  In 
West  Virginia,  it  is  held  that  the  removal  by  the 
consignee  must  be  made  without  regard  to  the  dis- 
tance to  the  depot,  or  the  means  of  removal  or 
convenience  of  the  consignee.  If  not  made 
promptly,  the  carrier  will  cease  to  be  liable  as  such. 
And  what  is  a  reasonable  time  for  the  removal  of 
the  goods  by  the  consignee  from  the  railroad  ware- 
house is  a  question  of  fact,  under  all  the  circum- 
stances for  the  Jury;  but,  where  the  facts  are  clear 
and  undisputed,  it  is  a  question  of  law  for  the  court. 
Berry  v.  W.  Va.,  etc.,  Co.,  44  W.  Va.  688,  80  S.  E.  Rep. 
148.  However,  a  railroad  company  is  still  under 
liability  for  a  reasonable  time  as  a  common  carrier 
while  the  goods  are  in  the  warehouse,  but  after  a 
reasonable  time  elapses  it  is  only  under  liability  as 
a  warehouseman.  Berry  v.  W.  Va.,  etc,  Co.,  44  W. 
Va.  688.  80  S.  E.  Rep.  148. 

And  a  carrier  receiving  lumber  for  shipment  to 
Europe  was  held  liable  on  its  bill  of  ladings  for 
lumber  lost  after  placing  it  on  the  pier  of  the  rail- 
way company  and  under  its  exclusive  control. 
Lewis  V.  C.  &  O.  Ry.  Co.  (W.  Va.  1900),  86  S.  E.  Rep. 
908. 

In  respect  to  mere  delay  of  delivery,  however,  the 
carrier  stands  on  the  same  footing  as  other  bailees 
of  its  class,  that  is  for  the  mutual  benefit  of  both 
parties :  and  is  answerable  in  respect  to  default 
only  for  ordinary  neglect  and  may,  therefore, 
excuse  itself  for  such  delay  on  the  score  of  accident 
or  misfortune,  without  its  default,  as  by  adverse 
winds,  freezing  of  water,  founderous  roads  and  the 
like.  See,  in  this  connection,  8  Min.  Inst  (8d  Ed.) 
276,  etc.  See  also,  anU,  "Acceptance  and  Delivery 
of  Goods":  "Delay  in  Transportation." 

It  should  be  observed,  however,  that  a  drayman 
authorized  to  haul  a  merchant's  goods  from  the 
depot  is  not,  from  that  consideration  merely,  an 
agent  whose  knowledge  of  arrival  of  goods  will  be 
notice  to  the  merchant  Berry  v.  W.  Va.  &  P.  R. 
Co..  44  W.  Va.  538,  30  S.  E.  Rep.  143. 

When  an  Express  Company  Accepts  In  Capacity  of 
Carrier.— Moreover,  when  goods  are  delivered  to 
parties  to  be  forwarded  and  transported,  and  these 
parties  are  expressmen,  and  receive  compensation 
for  forwarding  and  transporting,  the  goods  are  in 
their  custody  as  carriers.  Thus,  the  owner  of  cer- 
tain goods  about  to  arrive  at  the  depot  of  a  railroad 
station  in  Charlotte,  North  Carolina,  wished  them 
to  be  carried  from  thence  to  Richmond,  Virginia, 
and  an  express  company,  by  their  agent  at  Char- 
lotte, undertook  to  remove  and  deposit  the  goods 
in  their  warehouse  as  soon  as  possible  on  the 
arrival  of  the  goods  at  the  depot  in  Charlotte,  and 
to  carry  them  from  Charlotte  to  Richmond  within  a 


reasonable  time  for  the  reward  paid.  The  goods 
arrived  at  the  depot  and  the  express  company  bad 
notice  of  their  arrivaL  It  was  held  that  It  was  a 
delivery  to  the  express  company  as  a  common  car- 
rier. So.  Exp.  Co.  V.  McVeigh,  20  Gratt  864. 
8.  Loss  OR  Damagb  on  Lirb  of  CoNNSCTraro  Cab- 

BISBt-WHBN   RS8TBICTKD  TO    RVCBIVINO  CABBIKB^ 

RouTB.— Th*e  rule  established  by  the  federal  and 
many  of  the  state  courts  regarding  the  common- 
law  liability   of  the  carrier  for  goods  which  are 
delivered  and  transported  over  and  beyond  its  own 
lines  is,  that  the  liability  of  the  common  carrier  is 
restricted  to  its  own  route,  unless  it  contracts  to 
carry  the  goods  to  the  ultimate  point  of  destination, 
which  is  beyond  its  own  line;  and  such  contract  is 
hot  established  by  proof  that  the  carrier  accepted 
the  goods  with  the  knowledge  of  their  destination 
and  named  the  rate  for  the  same;  and  in  the  ab- 
sence of  special  contract  to  deliver  the  goods  at  a 
point  beyond  its  line,  the  receiving-  carrier  is  not 
liable  for  loss  or  damage  occurring  to  the  foods 
after   their   delivery   to  the   connecting-  carrier. 
Hadd  V.  U.  S.  &  C.  Exp.  Co..  86  Am.  Rep.  757:  R.  B.  Co. 
V.  Pratt  28  Wall.  128:  McConnell  v.  N.  A  W.  B.  R.  Co.. 
86  Va.  248, 9  S.  £.  Rep.  1006.    However,  at  the  revi- 
sion of  the  Code  in  1887,  the  revisors  proposed  to  the 
legislature    the    following    provision   which   was 
adopted  and  incorporated  into  the  Code  of  1887.  | 
1296;    "When  a  common  carrier  accepts  for  trans- 
portation anything  directed  to  a  point  of  destina- 
tion beyond  the  terminus  of  his  own  line  or  route, 
he  shall  be  deemed  thereby  to  assume  an  obligation 
for  its  safe  carriage  to  such  point  of  destination, 
unless,  at  the  time  of  such  acceptance,  such  carrier 
be  released  or  exempted  from  such  liability  by  con- 
tract in  writing  signed  by  the  owner  or  his  ag-ent: 
and,  although  there  be  such  contract  in  writing,  if 
such  thing  be  lost  or  injured,  such  common  carrier 
shall  himself  be  liable  therefor,  unless,  within  a  rea- 
sonable time  after  demand  made,  he  shall  give  sat- 
isfactory proof  to  the  consignor  that  the  loss  or 
injury  did  not  occur  while  the  thing-  was  in  his 
charge."    Under  this  section  of  the  Code  when  a 
carrier  accepts  anything  for  transportation  beyond 
the  terminus  of  its  own  line,  it  assumes  an  obliga- 
tion for  its  safe  carriage  to  such  destination,  unless 
it  is  released  from  such  liability  by  written  contract 
signed  by  the  owner;  and  it  is  liable  to  such  owner 
for  an  excess  of  freight  charged  over  the  rate  agreed 
to  by  the  receiving  carrier,  and  paid  to  the  connect- 
ing carrier  at  destination,  though  the  bill  of  lading 
issued  by  the  receiving  carrier  stipulated  that  it 
should  not  be  accountable  for  any  damage  after 
the  freight  receipted  for  by  the  connecting  carrier. 
Va.  Coal,  etc.,  Co.  v.  L.  AN.  R.  R.  Co.,  98  Va.  778,  87 
S.  E.  Rep.  810  (1900).    And  this  is  true  thouffh  the 
shipment  be  an  interstate  shipment  and  the  carrier 
Issues  to  the  shipper  a  printed  bill  of  lading-,  aimed 
by  the  carrier  only,  In  which  it  is  stated  that  "it  is 
mutually  agreed  that  the  liability  of  each  carrier 
as  to  goods  destined  beyond  its  own  route  shall  be 
terminated  by  proper  delivery  of  them  to  the  next 
succeeding  carrier."    R.  &  A.  R.  Co.  v.  Patterson 
Tob.  Co..  92  Va.  670,  24  S.  E.  Rep.  281.    The  constitu- 
tionality of  f  1295,  Va.  Code  1887,  was  raised  in  B.  &  A. 
R.  Co.  V.  Patterson  Tob.  Co.,  92  Va.  870,  24  S.  E.  Rep. 
261.    The  provision  is  that  the  company  shall  be 
liable  for  injuries  happening  on  their  lines  to  roods 
which  the  receiving  carrier  has  accepted  for  trans- 
portation beyond  its  own  line  unless  there  be  a 
written  contract  signed  by  the  shipper,  exemptlner 
the  carrier  from  such  liability.    The  point  made  by 
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the  defence  was  that  it  was  a  reflation  of  com- 
merce amonff  tlie  states,  and  bein?  aproTision  made 
by  a  state  ffovemment,  was  therefore  in  conflict 
with  the  Constltntlon  of  the  United  States,  art.  1, 
sec.  8,  ch.  8,  which  provides  that,  "the  congress  shall 
have  power  to  reffnlate  commerce  with  foreign 
nations  and  amonar  the  several  states,  and  with  the 
Indian  tribes.**  After  a  fall  discussion  the  court  of 
appeals  of  Virginia  held  that  the  proyision  was 
constitntlonaL  And  on  an  appeal  to  the  supreme 
court  of  the  United  States  the  decision  was  affirmed. 
Mb.  JU8TICS  Whits  delivering  the  opinion  of  the 
court. 

See  1  Va.  Law  Beg.  9M;  8  Va.  Law  Reg.  907,  for 
editorial  comments  upon  the  common  law  regula- 
ting this  subject:  the  present  Virginia  doctrine 
under  I  1SQ6,  and  remarks  upon  the  case  above 
referred  to  in  which  this  statute  was  construed  by 
the  Virginia  court  of  appeals,  and  the  opinion 
therein  delivered,  which  was  affirmed  and  the  view 
adopted  by  the  supreme  court  of  the  United  States. 
See  Va.  Goal,  etc,  Ck>.  v.  Louisville,  etc.,  R.  Co.,  08 
Va.  776.  87  S.  E.  Rep.  810  (1900).  See  also.  In  this  con- 
nection, Va.  A  Tenn.  R.  Co.  v.  Sayers,  SO  Oratt  888; 
So.  Exp.  Ck>.  V.  McVeigh,  80  Qratt  264;  Wilson  v.  C. 
&  O.  Ry.  Co.,  81  Oratt.  654. 

4.  As  Wabxhouskmam. 

Wben  Liable  as  3iach.  sad  Bxteot  of  LtaMUtj.— If  a 
carrier  be  a  warehouseman,  or  have  a  place  of 
deposit  for  goods  which  he  has  transported,  and  he 
place  them  therein  without  Instruction  from  the 
owner,  either  express,  or  implied  from  established 
usa^re  or  otherwise,  he  is  still  liable  as  carrier:  but 
where  they  are  so4leposited  in  pursuance  of  express 
instructions,  or  in  accordance  with  known  and 
established  usage,  or  where,  notice  having  been 
given  of  their  arrival,  they  are  not  removed  within 
a  reasonable  time,  the  party's  duty  and  obligation 
as  carrier  is  at  an  end,  and  he  becomes  subject  to 
the  far  less  rigorous  responsibility  of  a  warehouse- 
man,  that  is,  he  is  answerable  for  ordinary  or  for 
gross  neglect,  according  as  he  is  or  Is  not  paid  for 
such  storage. 

And  if  access  to  the  assignee,  and  delivery  of  the 
goods  at  the  end  of  the  route,  is  prevented  by  a 
state  of  war,  it  is  the  carrier's  duty  to  take  care  of 
the  goods  for  the  consignor,  and  notify  him  within 
a  reasonable  time  of  his  inability  to  make  the 
delivery,  after  which  his  liability  Is  only  that  of  a 
bailee.    B.  ft  O.  R.  Co.  v.  Morehead,  6  W.  Va.  298. 

But  if  goods  are  under  the  control  of  parties  as 
forwarders  and  not  as  common  carriers,  and  are 
consumed  by  accidental  fire  In  a  warehouse  without 
any  fault  or  negligence  on  their  part,  they  are  not 
liable;  unless  they  had  agreed  for  compensation 
paid,  to  insure  them,  and  had  failed  to  do  so.  So. 
Exp.  Co.  V.  McVeigh,  20  Oratt.  264. 

However,  where  goods  stored  in  a  railroad  ware- 
house are  called  for  by  the  consignee,  and  he  is 
informed  by  an  agent  that  they  have  not  arrived, 
which  prevents  their  removal,  and  they  are  de- 
stroyed by  the  burning  of  the  warehouse,  the 
company  is  liable.  Berry  v.  W.  Va.  &  P.  R.  Co.,  44 
W.  Va.  688,  80  S.  E.  Rep.  148. 

6.  As  FOBWABDKB.— If  goods  are  under  the  control 
of  parties  as  forwarders  and  not  as  common 
carriers,  and  are  consumed  by  accidental  fire  in  a 
warehouse  without  any  fault  or  negligence  on  their 
part,  they  are  not  liable;  unless  they  had  agreed 
for  compensation  paid,  to  insure  them,  and  had 
failed  to  do  so.    So.  Exp.  Co.  v.  McVeigh,  20  Oratt 
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Tbajw.— Whenever  any  such  corporation,  company, 
association,  or  person,  as  Is  mentioned  in  Va.  Code 
1887,  ch.  61,  shall  obtain  from  a  railroad  company 
the  right  or  privilege  of  carrying  articles  upon 
the  trains  of  such  railroad  company,  and  shall 
comply  with  the  provisions  of  f  1816  relative  to 
terms  upon  which  foreign  express  companies  may 
do  business  in  this  state,  such  railroad  company 
shall  not  in  any  manner  be  liable,  as  a  common 
carrier,  for  any  articles  thereafter  delivered  to 
such  corporation,  company,  association,  or  person, 
for  carriage  as  aforesaid.  Va.  Code  1887.  sec.  1817. 
See,  in  this  connection.  So.  Exp.  Co.  v.  McVeigh.  20 
Oratt  264. 

7.  HiBBD  Cabs.— Moreover,  it  is  settled  that  a 
railroad  company  cannot  escape  responsibility  for 
damages  resulting  from  its  failure  to  provide  cars 
reasonably  fit  for  conveyance  of  the  particular 
class  of  goods  it  undertakes  to  carry,  by  alleging 
that  the  cars  used  for  the  purpose  of  its  own  transit 
are  the  property  of  another,  who  undertook  to 
provide  the  necessary  material  to  insure  the  fitness 
of  the  cars  for  such  transportation.  The  owners 
of  the  cars  will  be  deemed  to  be  the  agents  and 
servants  of  the  railroad  company,  and  it  will  be 
held  to  the  same  liability  as  if  it  owned  the  cars. 
Thus,  a  railroad  company  which  uses  the  cars  of 
a  refrigerator  company  for  the  transportation  of 
fruit  is  under  the  same  obligation  to  care  for  the 
fruit  that  it  would  have  been,  had  the  cars  belonged 
to  it  N.  Y.,  P.  A  N.  R.  Co.  V.  Cromwell,  98  V a.  227, 
85  S.  E.  Rep.  444. 

8.  CABBJXB  as  AOKVT  rOB  CONKBCTinO  Cabbivbs.— 
And  where  a  carrier  undertakes  to  carry  for  the 
whole  distance,  on  and  beyond  its  line,  and  then 
has  a  contract  with  a  connecting  carrier  by  which 
it  is  to  accept  and  transport  from  the  end  of  the 
initial  carrier's  line  to  point  of  final  destination, 
the  initial  carrier  will  be  liable  as  principal  for 
loss  of  goods  on  the  line  of  the  connecting  carrier, 
and  the  latter  will  be  regarded  as  agent  of  the  re- 
ceiving carrier.  So  laid  down  in  Wilson  v.  C.  &  O. 
R.  Co.,  21  Oratt  664  (1878). 

Furthermore,  by  the  terms  of  the  Va.  Code  1887,  f 
1296,  connecting  carriers  become  the  agents  of  the 
Initial  carrier,  and  the  latter  is  liable  for  their  de- 
fault in  failing  to  transport  the  goods  safely,  or  for 
charging  a  greater  rate  of  freight  than  that  agreed 
on.  In  Va.  Coal  &  Ii'on  Co.  v.  Louisville  &  Nashville 
R.  Co.,  98  Va.  776,  87  S.  E.  Rep.  810,  there  was  no 
such  release,  and  the  initial  carrier  was  bound  to 
make  good  the  rate  of  freight  it  had  guaranteed. 

Moreover,  where  a  contract  for  transportation  of 
goods  over  connecting  lines  of  railway  is  made 
with  one  railway  company  as  agent  of  the  other, 
and  the  latter  transports  the  goods  and  at  the  end 
of  the  trip  presents  a  bill  for  the  charges,  it  cannot, 
when  sued  for  Injury  to  the  goods  by  its  servants, 
deny  the  agency.  N.  &  W.  R.  R.  Co.  v.  Read,  87  Va. 
186,  18  S.  E.  Rep.  896. 

E.  CONTRACTS  OP  EXEMPTION  AND  LIMITA- 
TION. 

Validity— Negligence— OpeititloB  and  Bffect— The 
general  principles  which  regulate  and  govern  the 
common-law  liability  of  the  common  carrier  have 
been  more  broadly  and  extensively  treated  ants,  "In 
General."  In  brief  the  common  law  holds  the  car- 
rier of  goods  liable  for  any  loss  or  damage  to  the 
goods  occurring  while  in  his  care  or  under  his  con- 
trol as  carrier,  except  as  at  first  held,  for  such 
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losses  as  occur  by  reason  of  the  act  of  God,  the  pub- 
lic enemy,  some  default  or  misconduct  on  the 
part  of  the  owner,  or  unless  the  loss  be  due  to  the 
nature  and  inherent  character  of  the  sroods.  In 
other  words  the  common  law  regards  the  common 
carrier  as  a  practical  insurer  of  the  sroods,  saying 
only  a  limited  number  of  exceptions. 

However,  it  is  held  that  the  carrier  may,  by  a 
valid  contract,  make  a  caution  for  itself,  and,  to  a 
desrree  limit  the  strictness  and  riffor  of  the  terms 
imposed  by  the  common  law. 

Thus,  in  Richd.  A  Dan.  B.  Co.  v.  Payne,  86  Va.  481, 
10  S.  E.  Rep.  749,  it  is  held  that  a  valid  contract  to 
limit  the  liability  of  the  carrier  to  a  certain  agreed 
.valuation  of  the  property  even  though  less  than 
actual  value,  may  be  made  by  the  carrier,  where  it 
is  Just  and  reasonable  in  its  terms,  and  a  reduced 
rate  of  freisrht  is  made  a  consideration  for  it  B.  & 
O.  R.  Co.  V.  Skeels,  8  W.  Va.  666 :  B.  &  O.  R.  Co.  v. 
Rathbone,  1  W.  Va.  87 ;  Zouch  v.  C.  &  O.  Ry.  Co.,  86 
W.  Va.  624,  15  S.  E.  Rep.  186 :  Maslin  v.  B.  &  O.  R.  Co., 
14  W.  Va.  180 :  Wilson  v.  C.  &  O.  R.  Co.,  21  Oratt.  6M. 

And  as  further  held,  it  seems  to  be  a  well  settled 
principle  that  a  railroad  company  may,  by  express 
contract  or  notice  brought  home  to  the  employer, 
relieve  itself  from  its  liability  as  an  insurer  of 
f reiffht  or  for  money  or  valuable  articles  liable  to 
be  stolen  or  damaged,  unless  apprized  of  their 
character  and  value,  or  for  articles  liable  to  rapid 
decay,  or  for  live  animals  liable  to  get  unruly 
from  f riff ht  and  to  injure  themselves  in  that  state, 
when  such  articles  or  animals  become  injured 
without  the  fault  or  neffll^ence  of  the  company  or 
its  agents.  However,  it  cannot  by  express  con- 
tract thouGTh  upon  the  consideration  of  a  reduced 
charffe  upon  the  freiffht  reUeve  itself  from  its 
liability,  as  carrier  of  the  fretsrht,  for  injury  to 
or  loss  of  the  freight  resultiufi-  in  any  decree 
from  the  waxit  of  care  or  faithfulness  of  them- 
selves or  their  airents.  Va.  &  Tenn.  R.  Ca  v. 
Sayers,  28  Gratt  828 :  Brown  v.  Adams  Express 
Co..  16  W.  Va.  812 :  Berry  v.  W.  Va.  &  P.  R.  Co., 
44  W.  Va.  588,  80  S.  E.  Rep.  148.  The  latter  part  of  the 
proposition  is  confirmed  in  Virginia  by  statute,  Va. 
Code  1887,  S  1286,  providing  that  "no  agreement  made 
by  a  common  carrier  for  exemption  from  liability 
for  injury  or  loss  occasioned  by  his  own  neglect  or 
misconduct  shall  be  valid." 

Still,  it  is  of  importance,  that  upon  the  terms  and 
conditions  set  forth  in  S  1295  of  the  Code,  a  common 
carrier  mav  limit  its  liability  *for  freight  to  such 
damages  as  result  from  its  negligence  prior  to 
delivery  to  Its  connecting  carrier.  When  such  con- 
tract has  been  made,  it  is  for  the  jury  to  determine 
from  the  evidence,  under  proper  instructions  from 
the  court  whether  or  not  the  damage  or  injury 
complained  of  occurred  while  the  freight  was  in  its 
possession  or  upon  its  line  of  road.  Norfolk,  etc., 
R.  Co.  V.  Reeves.  97  Va.  285,  88  S.  £.  Rep.  606. 
■  In  West  Virginia,  however,  the  authorities  conflict 
regarding  the  proposition  that  a  common  carrier 
can  by  special  contract  exempt  itself  from  loss 
caused  by  its  negligence.  Thus  in  the  first  case 
involving  the  point  B.  &  O.  R.  Co.  v.  Rathbone.  1  W. 
Va.  87,  it  was  held,  that  a  common  carrier  could 
diminish  and  restrict  its  common-law  liability 
by  special  contract :  and  could  absolve  itself  in  this 
manner  from  all  liability  resulting  from  every  deare« 
of  neglio«f%ce  however  aroM,  if  it  falls  short  of  misfea- 
sance or  fraud,  provided  the  terms  and  language  of 
the  contract  are  so  clear  and  definite  as  to  leave  no 
doubt  as  to  the  intention  of  the  parties. 


But  in  the  subsequent  case  of  Maslin  v.  B.  &  O.  B. 
Co.,  14  W.  Va.  180,  the  Rathlx)ne  Case  was  directly 
overruled,  the  court  holding  that  a  common  carrier 
cannot  exempt  itself  from  loss  and  damage,  wliicli 
has  in  any  degree  been  caused  by  the  negligence  or 
misfeasance  of  itself  or  its  servants.  Commentiiur 
upon  the  Rathbone  Case.  Gbkbn,  J.,  said:  '*!  liave 
reviewed  the  authorities  at  some  length,  because 
there  is  a  decision  of  the  supreme  court  of  appeals 
of  the  state  of  West  Virginia,  which  is  in  conflict 
with  the  views  I  have  expressed  and  with  the  firreat 
weight  of  authority.  In  the  case  of  the  Baltimore 
&  Ohio  Railroad  Co.  v.  Rathbone,  1  W.  Va.  87.  the 
court  decides:  That  it  is  competent  for  a  common 
carrier  to  diminish  and  restrict  his  common-law 
liabilities  by  special  contract:  and  that  he  may.  by 
express  stipulations,  absolve  himself  from  all  lia- 
bility resulting  from  any  and  every  degree  of  nev- 
liffence  however  gross,  if  it  fall  short  of  misfeasance 
or  fraud,  provided  that  the  terms  and  lanmafe  of 
the  contract  are  so  clear  and  definite  as  to  leave  no 
doubt  that  such  was  the  understanding  and  intent 
of  the  parties.' 

"This  case  was  decided  during  the  war.  It  was  art 
gued  at  some  lenarth,  and  no  doubt  all  the  authori- 
ties then  accessible  were  examined  by  the  counsel 
and  court;  yet  few  authorities  were  then  accessible. 
The  authorities  referred  to  on  this  point  by  counsel 
were  only  the  English  and  New  York  cases  and  the 
decisions  of  the  supreme  court  of  the  United  States 
up  to  that  time.  The  court  in  its  opinion  cites  bat  a 
sinffle  case.  We  have  seen,  that  the  recent  New 
York  and  Eng-llsh  cases  are  inconfiict  with  the  ffreat 
weight  of  authority.  A  decision  of  such  impor- 
tance rendered  by  a  court  under  such  disadvantage- 
ous circumstances,  and  in  conflict  with  both  reason 
and  the  great  weight  of  authority,  though  it  be  our 
own  court,  we  cannot  follow."  Berry  v.  W.  Va.  Jt 
P.  R.  Co.,  44  W.  Va.  588,  80  S.  E.  Rep.  148 :  Zouch  v.  C 
&  O.  Ry.  Co.,  86  W.  Va.  694,  15  S.  E.  Rep.  18& 

Moreover,  where  a  shipper  enters  into  an  agree- 
ment with  a  carrier  as  to  the  value  of  the  property 
shipped,  and  receives  the  beneflt  of  low  rates  by 
reason  of  placing  a  low  valuation  upon  the  property, 
he  is  estopped  from  claiming  or  recovering  any 
other  and  higher  valuation  after  the  loss  occurs,  al- 
though the  loss  may  be  a  result  of  nefliffence  on 
the  part  of  the  carrier,  provided  the  same  is  not 
gross,  wanton  or  wilful.  But  such  a  contract  will 
not  be  upheld  as  exempting  the  carrier  from  all  lia- 
bility but  as  limiting  the  liability  in  case  of  loss  to 
the  amount  fixed  by  agreement  Zouch  v.  C  &  O. 
Ry.  Co.,  86  W.  Va.  5S4.  15  S.  E.  Rep.  185. 

As  to  the  construction  of  the  contract  the  term, 
"at  the  owner's  risk,"  in  a  bill  of  lading  which  is 
declared  to  be  a  special  contract  taken  in  connec- 
tion with  other  stipulations  therein,  limits  the  car- 
rier to  such  loss  or  damage  only  as  might  result 
from  ordinary  neglect :  which  is  defined  to  mean 
that  want  of  care  and  diligence  which  prudent  men 
usually  bestow  on  their  own  concerns.  B.  &  O.  R. 
R.  Co.  V.  Rathbone,  l  W.  Va.  87. 

Further,  in  this  connection,  it  should  be  observed, 
that  a  common  carrier  cannot  limit  his  common-law 
responsibility  by  any  general  notice,  though  knowl- 
edge of  such  general  notice  may  be  brought  home 
to  the  consignor  before  or  at  the  time  he  applied  to 
have  his  goods  transported.  Brown  ▼.  Adams 
Express  Co.,  15  W.  Va.  818. 

Moreover,  where  a  common  carrier  relies  on  a 
contract  of  exemption,  he  must  not  only  bring^  him- 
self within  the  exemption  but  show  that  no  neffU- 
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C'ence  of  his  contributed  to  the  result.  Brown  v. 
Adams  Express  Ck>.,  15  W.  Va.  81S. 

And,  affain,  a  common  carrier  does  not  by  limit- 
Ibm  bis  common-law  liabilities  by  special  contract 
tbereby  become  a  private  carrier;  and  if  loss  is 
sustained,  tbe  burden  of  proof  is  on  blm  to  sbow, 
not  only  tbat  such  loss  arose  from  a  cause  from 
wMcb  he  was  exempted  from  responsibility  by 
tlie  terms  of  his  special  contract,  but  also  that  it 
arose  from  no  neffliffence  or  misfeasance  of  himself 
or  his  servants.  Brown  y.  Adams  Express  Ck>.,  16 
W.  Va.  812;  Maslin  y.  B.  &  O.  R.  Co.,  M  W.  Va.  isa 

F.  FREIGHT.  DEMURRAGE  AND  OTHER 
CHARGES. 

1.  STATUTOBT  RSOULATIOHB. 

Ijonz  and  Sliort  Haul.— It  is  unlawful  for  any  com- 
mon carrier  doiuff  business  In  this  state  to  charge 
or  receive  any  greater  compensation  in  the  acsre- 
arate  for  the  transportation  of  passengers  or  of 
like  kind  of  property  under  substantially  similar 
cixxum  stances  and  conditions  for  a  shorter  than  for 
a  longer  distance  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  within  the 
longer  distance.  But  this  is  not  to  be  construed  as 
authorizing  any  common  carrier  to  charge  and 
receive  as  great  compensation  for  a  short  as  for  a 
longdistance:  provided,  however,  that  upon  appli- 
cation to  the  railroad  commissioner  such  common 
carrier  may  in  special  cases,  after  investigation  by 
the  railroad  commissioner,  be  authorized  to  charge 
less  for  longer  than  for  shorter  distances  for  the 
transportation  of  passengers  or  property,  and  the 
commissioner  may  from  time  to  time  prescribe 
the  extent  to  which  such  designated  common  carrier 
may  be  relieved  from  the  operation  of  this  act  Va. 
Code  1887,  S  1207;  Pol.  Supl.  (1900).  S  1297  a. 

Special  Rate*— Rebates— Drawtacks-^Discrimifuitloii. 
—If  any  common  carrier  subject  to  the  provisions 
of  the  Act  of  the  Legislature,  ch.  66,  Va.  Code  1887, 
Pol.  Supl.  (1900),  S  1207  a.  shall  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  drawback,  or 
other  device,  charge,  demand,  collect,  or  receive 
from  any  other  person  or  persons  a  greater  or  less 
compensation  for  any  service  rendered  or  to  be 
rendered  In  the  transportation  of  passengers  or 
property  subject  to  the  provisions  of  this  act  than 
it  charges,  demands,  collects,  or  receives  from  any 
other  person  or  persons  for  doing  for  him  or  them 
a  like  and  contemporaneous  service  in  the  trans- 
portation of  a  like  kind  of  traffic  under  substan- 
tially similar  circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of  unjust 
discrimination,  which  is  prohibited  and  declared  to 
be  unlawful. 

Validity  of  Cliarges  for  Detention  after  a  Reasonable 
Time.— Va.  Code  1887,  SS  1208,  1208,  allows  railroad 
companies  to  make  a  certain  charge  for  the  ship- 
ment of  produce  and  other  articles;  and  for  the 
weighing,  storage,  and  delivery  of  articles  at  any 
depot  or  warehouse  of  the  company  ;  a  charge 
may  also  be  made,  not  exceeding  the  ordinary  ware- 
house rates  charged  in  the  city  or  town  in  which, 
or  nearest  to  which,  the  depot  or  warehouse  is 
situated  :  but  they  forbid  a  railroad  company  to 
charge  or  receive  any  fee  or  commission  other 
than  the  regular  transportation  fees,  storage,  and 
other  charges  authorized  by  law  for  manifesting, 
receiving,  or  shipping  any  godds  or  other  articles 
for  transportation^  on  such  railroad.  Ck>nstruing 
these  sections.  It  was  held  in  N.  &  W.  R.  R.  (Do.  v. 
Adams.  90  Va.  893, 18  S.  E.  Rep.  078,  that  the  statutes 
do  not  forbid  a  charge   of  $1.00  per  day  for  the 


detention  of  a  car  more  than  72  hours  after  notice 
to  the  consignee  of  its  arrival.  LAcrr  and  Hinton, 
JJ..  dissenting. 

2.  Pbsfbbbncxs.— And  it  shall  be  unlawful  for  any 
common  carrier,  subject  to  the  provisions  of  the 
act  regulating  common  carriers  to  make  or  to  give 
any  undue  or  unreasonable  preference  or  advantage 
to  any  particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  or  to  subject  any 
particular  i>erson,  company,  firm,  corporation,  or 
locality,  or  any  particular  description  of  traffic  to 
any  undue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever.  Va.  Code  1887.  ch. 
66,  PoL  SupL.  ch.  66.  See  these  references  for 
general  provisions  relating  to  common  carriers. 

8.  Whsn  Entttlbd  to  Frsioht  and  Dsmvbbaob. 

Contract  for  Freight  and  Demurrage  Distinct  and 
independent.— By  charter  party  of  affreightment, 
a  plaintlfF  engaged  their  vessel  to  take  a  cargo  for 
defendants  to  a  designated  port  at  a  specified 
freight;  and  it  was  agreed  that  twenty  running 
days  should  be  allowed  for  unloading  and  discharg- 
ing the  vessel  after  her  arrival  at  the  port  of  desti- 
nation, and  that  for  every  additional  day's  detention,  * 
defendants  should  pay  880  demurrage.  It  was  held 
that  the  stipulation  for  payment  of  demurrage  did 
not  affect  the  contract  for  freight,  and  if  the  con- 
signee failed  to  unload  and  discharge  the  vessel 
within  Che  lay  days  allowed,  there  being  no  impossi- 
bility of  his  doing  so,  and  afterwards,  while  the 
vessel  was  detained  on  demurrage,  the  vessel  and 
cargo  be  lost  without  the  default  of  the  master  or 
mariners,  the  plaintiffs  were  entitled  to  recover  the 
freight,  as  well  as  the  demurrage.  Brown  v.  Ral- 
ston, 9  Lielgh  682. 

Avoiding  Capture— Vessel  Stranded.— And  if  in  order 
to  avoid  capture  by  the  enemy,  the  master  before  he 
reaches  the  port  of  destination,  strands  the  vessel; 
which  is  thereby  lost,  but  the  cargo  saved,  the  cargo 
shall  not  contribute  to  repair  the  loss  of  the  ship, 
but  the  owner  of  the  ship  is  entitled  to  freight  and 
salvage.    Eppes  v.  Tucker,  4  Call  84(1. 

Vessel  Condemned  by  Foreign  Tribunal— Fraud  of 
Owner.— But  freight  (though  by  the  terms  of  the 
charter  party,  payable  monthly,  if  required)  is  not 
to  be  recovered,  where  the  voyage  is  never  com- 
pleted, but  the  vessel  is  condemned,  by  a  foreign 
tribunal,  in  consequence  of  a  fraud  attempted  by 
one  of  the  owners  intrusted  by  the  rest  with  the 
care  of  the  vessel,  though  no  proof  appear  of  their 
assenting  to  such  fraudulent  act.  Hadfleld  v. 
Jameson,  2  Munf .  68. 

Vessel  Ooes  to  Sea  without  Talcing  a  Cargo  Agreed 
upon.— And  a  shipper  of  corn  having  agreed  to  de* 
liver  it  on  board  with  no  unreasonable  delay,  the 
captain  of  the  vessel  applied  for  it  on  Sunday,  and, 
no  person  being  ready  to  deliver  it,  would  not  wait 
until  Monday,  but  went  to  sea  without  it  The  ship 
owner  was  not  entitled  to  dead  freight  on  the 
quantity  not  shipped;  but  on  the  contrary,  was 
bound  to  make  compensation  to  the  other  party, 
for  the  loss  sustained,  in  consequence  of  the  cap- 
tain's not  taking  the  full  quantity  on  board.  Dun- 
bar V.  Buck.  6  Munf.  84. 

Merchantman  Having  Letter  of  Marque— To  What 
Extent  the  Enemy  May  Be  Chased— Freight  Allowed.— 
But  a  merchantman  having  a  letter  of  marque, 
and  having  taken  goods  on  freight  may  chase  an 
enemy  in  sight  but  cannot  Justify  going  out  of  her 
course  to  cruise.  If,  in  the  former  case,  she  engage 
the  enemy,  and  be  so  injured  as  to  compel  her  to  put 
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lato  a  port,  other  than  that  of  her  destination,  she  Is 
entitled  to  freight  Bnt  if  the  (roods  be  not  after- 
wards sent  by  the  ship  owner  to  the  port  of  delivery, 
she  is  entitled  only  to  freight  jtro  rata  itinerU,  nnless 
prevented  from  dolnff  so  by  the  freighter.  Hooe  r. 
Mason,  1  Wash.  204.  See,  in  this  general  connection, 
Qalt  y.  Archer,  7  Qratt.  807. 

4.  WhenFbeight  Is  Dus.— It  is  a  general  principle 
that  freight  is  not  due  until  it  is  earned  by  a  delivery 
of  the  caiGTO  unless  the  delivery  is  prevented  by 
default  of  the  shipper  or  his  agents.  And  if  it 
becomes  impossible  to  deliver  the  cargo,  from  causes 
not  arising  from  the  default  of  either  party,  the 
shipper  will  be  excused  from  paying  the  freight. 
Brown  v.  Ralston,  4  Band.  604. 

5.  SsT-Orr.— And  a  consignee  cannot  set  off  against 
a  carrier's  charges  the  amount  of  damages  sustained 
by  the  goods  from  an  act  of  God.  Oalt  v.  Archer,  7 
Qratt.  807. 

6.  Rbgovsbt.— An  action  at  law  may  be  maintained 
by  a  carrier  to  recover  his  charges  for  transporta- 
tion. The  usual  form  of  action  at  common  law  is 
assumpsit.  Thus,  in  Oalt  v.  Archer,  7  Oratt.  807,  a 
common   carrier  contracted  to  deliver  a  crop  of 

*  wheat  at  an  agreed  price  per  bushel.  A  large  por- 
tion of  the  crop  was  delivered  in  good  order;  but 
from  the  unavoidable  effects  of  a  storm,  a  small 
part  was  delivered  in  a  damaged  condition,  and 
another  small  portion  was  lost  It  was  held,  in  an 
action  by  the  carrier  for  the  freight,  that  he  was  enti- 
tled to  recover  under  the  common  indtbitatut  count, 
the  agreed  price  for  the  whole  quantity  so  delivered 
or  lost.    See  post,  "Actions." 

7.  BxcBSSiyx  Chabgbs. 

•  Recovery  from  C«rrler.— Under  Va.  Code,  f  1206. 
providing  that,  when  a  common  carrier  accepts  any- 
thing for  transportation  beyond  the  terminus  of  its 
own  line,  it  shall  assume  an  obligation  for  its  safe 
carriage  to  such  destination,  unless  it  is  released 
from  such  •liability  by  a  written  contract  signed  by 
the  owner,  a  carrier  accepting  freight  for  transpor- 
tation beyond  its  lines,  and  who  has  obtained  no  such 
written  release  signed  by  the  owner,  is  liable  to  such 
owner  for  an  excess  of  freight  charged  over  the  rate 
agreed  to  by  the  receiving  carrier,  and  paid  to  the 
connecting  carrier  at  destination,  though  the  bill 
of  lading  issued  by  the  receiving  carrier  stipulated 
that  It  was  not  to  be  accountable  for  any  damage 
after  the  freight  was  receipted  for  by  a  connecting 
carrier.  Va.  Coal,  etc.,  Co.  v.  Louisville  &  N.R.  Co., 
98  Va.  776,  37  S.  E.  Rep.  810  (1900). 

And  in  W.  Va.  Transp.  Co.  v.  Sweetzer,  26  W.  Va. 
484,  the  court  said  that,  where,  generally  speaking, 
the  only  outlets  for  the  transportation  of  oil  is  over 
a  certain  railroad,  and  an  excess  of  legal  freight 
appears  to  have  been  paid  In  order  to  secure  trans- 
portation over  It,  though  paid  after  each  shipment, 
it  Is  compulsory,  and  can  be  recovered. 

And  a  repayment  of  freight  charges  in  excess  of 
those  lawfully  chargeable  by  a  railway  company 
need  not  be  demanded  before  bringing  suit  to 
recover  back  the  excess.  W.  Va.  Transp.  Co.  v. 
Sweetzer,  25  W.  Va.  484. 

And  In  an  action  against  a  carrier  for  charging  an 
illegal  freight  rate.  If  the  declaration  states  the 
weight  of  the  freight,  the  time  and  place  where 
delivered  to  defendant  for  transportation,  and 
places  to  which  It  was  to  be  transported,  distance, 
the  amount  which  was  demanded  and  received  by 
defendant  and  that  It  was  more  than  was  lawful, 
contrary  to  the  statute  In  such  case  made  and 
ptrovlded.  It  Is  a  sufficient  notice  of  the  cause  of 


action  to  the  defendant  to  enable  It  to  make  all 
just  and  proper  defences.  Hart  v.  B.  &  O.  R.  Co..  6 
W.  Va.  888.    See  pott,  "Actions." 

IV.  CARRIERS  OP   UVB  STOCK. 

A.  STATEMENT  OF  DUTY. 

1.  Dbgbsb  or  Case  AST}  LdABUJTY  raOBinsAx..— 
An  exception  Is  made  to  the  strict  liability  to  which 
a  common  carrier  Is  held  by  the  common  law  for 
the  transportation  of  goods  intrusted  to  It  in  the  case 
of  a  shipment  of  lire  stock.  It  would  be  an  anjost 
and  unreasonable  Imposition  to  hold  a  carrier  re- 
sponsible to  the  same  degree  for  the  safety  of  ani- 
mate as  is  done  in  the  case  of  inanimate  property. 
Carriers  of  live  stock  are  liable  as  common  carriers 
for  damages  or  injuries  thereto  arising  daring  the 
transportation,  except  such  as,  without  the  fault  or 
negligence  of  the  carrier,  result  from  the  vitality  of 
the  freight;  that  is  to  say,  the  nature  and  propen- 
sity of  animals  to  injure  themselves  or  each  other, 
their  unrullness,  restiveness,  tnght,  vicionsness, 
kicking,  or  goring,  etc  The  carrier  is  relieved 
from  liability  for  injury  from  such  causes  if  he 
has  provided  suitable  means  of  transportation  and 
exercised  that  degree  of  care  which  the.  nature  of 
the  property  required,  or  ha3  not  otherwise  con- 
tributed to  the  injury.  Maslin  v.  B.  &  O.  R.  R.  Oa. 
14  W.  Va.  180;  Hutchinson  on  Carriers,  S  217  #1  t€Q. 
While  common  carriers  a^re  Insurers  of  Inanimate 
goods  against  all  loss  and  damage  except  such  as  is 
inevitable  or  caused  by  the  public  enemy,  or  de- 
fault of  the  owner,  they  are  not  Insurers  of  animals 
against  injuries  arising  from  their  nature  and 
propensities,  and  which  could  not  be  prevented  by 
foresight,  vigilance  and  care.  See  ante,  "Carriers  of 
Ooods." 

2.  CownsnansT  and  TBiATMBirr  in  TRANBrrn. 
What  Classes  of  Animals  Included.— Section  4S86of 

the  Revised  Statutes  of  the  United  States  forbiddinir 
any  railroad  company  which  carries  "cattle,  sheep. 
swine,  or  other  animals"  from  keeping  the  same 
confined  in  its  cars  for  a  longer  period  than  twenty- 
eight  consecutive  hours  without  unloading  the 
same,  watering,  and  feeding,  for  the  period  of  at 
least  five  consecutive  hours,  applies  to  a  shipment 
of  horses,  mules,  and  all  animals  which  may  suffer 
for  want  of  food,  water  or  rest  during  such  trans- 
portation. And  that  the  two  cars,  in  which  48  horses 
were  shipped,  were  two  feet  longer  than  ordinary 
cars  with  racks,  and  troughs  in  which  to  feed 
and  water,  is  insufficient  to  show  that  the  cars 
were  such  that  the  cattle  could  have  "proper  food, 
water,  space,  and  opportunity  for  rest,"  as  provided 
by  Rev.  St.  U.  S.  f  4888,  so  as  to  relieve  the  car- 
rier from  the  duty  of  unloading  them  at  stated  in- 
tervals to  rest,  water  and  feed.  C.  A  O.  Ry.  Co.  v. 
Amer.  Exch.  Bank,  92  Va.  496,  28  S.  E.  Rep.  086. 

N^lgence  In  Allowing  Stock  to  Drink  SoK  Water.— 
But  where  a  contract  by  which  lambs  were  shipped 
provided  that  the  company  should  not  be  liable  for 
injury  to  the  stock  until  they  were  "loaded  into  the 
car.  and  the  car  door  fastened  by  the  conductor," 
it  was  held  that  this  did  not  exempt  the  carrier  from 
Injuiy  caused  by  its  negligence  in  allowing-  the 
lambs  to  drink  salt  water  before  they  got  on  the 
car.  N.  &  W.  R.  Co.  v.  Harman.  91  Va.  001,  22  S.  E. 
Rep.  490. 

B.  LOSS  CAUSED  BY  OWNER'S  DEFAULT. 

Improper  Interferoncr.— In  view  of  these  exceptions, 
it  was  held  that  a  common  carrier  will  not  be  liable 
for  injury  to  a  horse  occasioned  by  the  improper  or 
unwarrantable  interference  of  the  owner  or  his 
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acent,  in  the  management  of  the  car  by  the  serv- 
anta  or  employees  of  the  company.  Boderick  t. 
Hailroad  Co..  7  W.  Va.  M. 

Contrlbvtory  HtgUgtaco.—lt  the  owner's  contribn- 
tory  neffliffence  is  the  proximate  cause  of  the  acci- 
dent and  loss  of  his  live  stock,  the  general  principles 
would  apply,  and  his  recoTery  be  barred. 

But  the  fact  that  a  shipper  in  unloading  horses, 
allowed  some  of  them  to  firo  out  without  leading 
them,  does  not  show,  as  a  matter  of  law,  that  he  was 
guilty  of  contributory  negligence.  C  &  O.  B.  Co.  ▼. 
American  Exch.  Bank,  SKS  Va.  485,  28  S.  E.  Bep.  MB. 

And  in  Norfolk  &W.  B.  Ck>.  t.  Sutherland,  80  Va. 
708,  17  S.  E.Bep.  127,  the  plaintiff  shipped  cattle  oyer 
the  defendant  railroad  company's  line  to  a  point  on 
another  line,  the  bill  of  lading  proyidlng  that  he 
should  load,  unload,  and  transfer  them  at  his  own 
coet.  At  a  point  on  defendant's  line  the  cattle  were 
unloaded  and  fed  and  reloaded  by  defendant,  though 
the  plaintiff  was  present  and  willing  to  do  so,  and, 
in  reloading,  some  of  the  plaintiff's  cattle  were 
placed  in  the  cars  of  another  shipper.  It  was  held 
that  the  mistake  was  the  company's,  and  that  the 
owner  of  the  stock  was  not  guilty  of  contributory 
negligence,  though  the  loss  occurred  on  the  line  of 
the  connecting  carrier,  since  it  was  the  result  of  its 
own  negligent  act.  committed  before  the  cattle  were 
delivered  to  the  connecting  carrier.  See  ixm^,  under 
•'Carriers  of  Passengers,"  the  subject  "Negligence." 
See  also,  Boderick  v.  Bailroad  Co..  7  W.  Va.  7M. 

C.  OONTBACTS  OP  EXEMPTION  AND  TiTMTTA- 
TION.— And  it  seems  a  railroad  company  may,  by 
express  contract  or  notice  brought  home  to  the  em- 
ployer, relieve  itself  from  its  liability  as  Insurer  of 
live  animals  liable '  to  get  unruly  from  fright  and 
to  injure  themselves  in  that  state,  when  such 
animals  become  injured  without  the  fault  or  neg- 
ligence of  the  company  or  its  agents.    Va.  &  Tenn.  B. 

B.  Oo.  T.  Sayers,  20  Oratt.  828.    See  ants,  'TiiabiUty.'* 

Thus,  a  common  carrier  may,  by  special  agree- 
ment, just  and  reasonable  in  itself,  and  fairly  made 
between  Itself  and  the  consignor  of  a  horse  at  the 
time  of  shipment,  fix  the  value  of  such  horse,  upon 
consideration  that  the  rate  of  charges  for  transpor- 
tation shall  be  commensurate  with  the  value  thus 
ascertained,  and  may  also  limit  its  liability  in  case 
of  loss  to  the  amount  thus  agreed  upon,  even  though 
the  loss  may  be  the  result  of  negligence  on  the  part 
of  the  carrier,  provided  the  negligence  be  not  gross, 
wanton,  or  willful :  but  cannot  wholly  exempt  it- 
self from  liability  for  loss  resulting  from  negligence. 
Zouch  V.  C.  A  O.  By.  Co.,  86  W.  Va.  &34, 15  S.  £.  Bep. 
185. 

But  by  the  better  rule  and  weight  of  authority  the 
carrier  cannot  make  a  valid  contract  to  exempt  it- 
self from  liability  for  loss  or  damage  arising  from 
its  own  negligence.  Va.  &T.  B.  B.  Co.  v.  Sayers,  20 
Gratt.  8S8  :  Bichd.,  etc,  B.  Co.  v.  Payne,  80  Va.  481, 10 
S.  E.  Bep.  749  ;  Johnson  v.  Bichd.,  etc..  B.  Co.,  86  Va. 
975. 11  S.  E.  Bep.  826;  N.  A  W.  B.  Co.  v.  Harman,  91  Va. 
001,  23  S.  E.  Bep.  490 ;  C.  &  O.  B.  B.  Co.  v.  Am.  Exch. 
Bank,  92  Va.  496, 28  S.  E.  Bep.  985.    See  also,  Zouch  v. 

C.  &  O.  By.  Co.,  86  W.  Va.  524, 15  S.  E.  Bep.  185;  Maslin 
V.  B.  &  O.  B.  Oo,^  14  W.  Va*  198.  For  a  f  ulltr  discus- 
sion of  this  particular  point  upon  which  the  West 
Virginia  courts  disagree,  and  the  general  principles 
governing  the  subject  of  common  carriers  of  goods, 
which  in  general  apply  with  equal  force  to  the  sub- 
ject in  hand,  reference  is  made  to  "Carriers  of 
Ooods,"  treated  anU. 


V.  CARRIERS  OP'PASSBNOBRS. 

A.  IN  QENEBAIi. 

Who  Is  a  Conmoa  Carrier  of  Passengers.— A  com- 
mon carrier  of  passengers  is  one  who  undertakes 
for  hire  to  carry  all  persons  indifferently  who  may 
apply  for  passage,  so  long  as  there  Is  room,  and 
there  is  no  legal  excuse  for  refusing.  Oilllngham 
V.  Ohio  Biver  B.  Co.,  85  W.  Va.  588, 14  S.  E.  Bep.*242. 
This  deflnition  includes  electric  railway  companies. 
Bichd.  By.  A  E.  Co.  v.  Bowles,  92  Va.  788.  24  S.  E.  Bep. 
888:  Danville  StreetrCar  Co.  v.  Pasme  (Va.  1880).  24 
S.  E.  Bep.  904;  Fisher  v.  W.  Va.  &  P.  B.  Co.,  89  W.  Va. 
866, 19  S.  E.  Bep.  678,  28  L.  B.  A  758.  Also,  stage 
coaches.  Parish  v.  Belgle,  11  Oratt  697.  See  Maslin 
V.  B.  A  O.  B.  Co.,  14  W.  Va.  18a 

Seean^tf,  I.  "In  General."  for  more  comprehensive 
deflnition.  authorities,  and  comparison  of  charac- 
teristics of  carriers  of  passengers,  live  stock  and 
goods. 

Doty  to  Have  Passenger  Cars  Open  at  the  Termini.— 
It  shall  be  the  duty  of  every  railroad  company  in 
this  state  to  have  at  the  termini  of  its  road  passen- 
ger cars  open  for  admission  of  passengers,  and 
baggage  cars  for  the  reception  of  baggage,  at  least 
thirty  minutes  before  the  advertised  hour  of  de- 
parture of  every  passenger  train.  Va.  Code  1877,  S 
1297,  Pol.  Supl.,{1297a. 

Who  Conservator  of  the  Peace  on  a  Train.— 
The  conductor  of  every  train  of  railroad  cars 
shall  have  all  the  powers  of  a  conservator  of  the 
peace  while  in  charge  of  the  train.  W.  Va.  Code 
1900,  ch.  145.  S  81;  Qillingham  v.  Ohio  Biver  B.  Co..  86 
W.  Va.  588, 14  S.  E.  Bep.  248. 

B.  BELATION  EXISTING  BETWEEN  PASSEN- 
OEB  AND  CABBIEB. 

1.  WHO  Mat  Bboomb  a  PAsaxnoBB.— It  Is  the  law- 
ful right  of  every  citizen  pHma  fads  to  become  a 
passenger  of  a  railway  train.  N.  A  W.  B.  B.  Co.  ▼. 
Galliher,  80  Va.  689, 16  S.  E.  Bep.  985. 

S.  Who  Is  EimTiiSD  to  thx  PBOTScnoN  of  ▲ 
Passsngbb.— But  neither  the  purchase  of  a  ticket 
nor  any  entry  into  the  car  is  essential  to  create  the 
relation  of  carrier  and  passenger.  Thus,  where  a 
person  enters  a  ticket  office  of  a  railway  company 
to  buy  a  ticket  he  is  entitled  to  the  protection  of  a 
passenger,  even  though  the  agent  refuses  to  sell 
him  a  Ucket  N.  &  W.  B.  Co.  v.  GalUher.  89  Va.  689, 
16  S.  E.  Bep.  985. 

And  although  a  railroad  company  requires  fare 
for  all  children  over  Ave  years  old,  the  fact  that  a 
father  purchases  no  ticket  for  his  child  six  years 
old,  will  not  bar  recovery  for  injury  causing  his 
death ;  and  whether  or  not  he  knew  that  a  ticket  was 
required  is  immaterial.  N.  &  W.  B.  Ca  v.  Groseclose, 
88  Va.  267. 18  S.  E.  Bep.  454. 

So  a  person  having  a  ticket  for  passage  upon  a 
railroad,  who  boards  a  freight  train  which  does  not 
carry  passengers  believing  the  ticket  good  on  that 
train,  is  to  be  treated  as  a  passenger,  and  is  not  a 
trespasser.  Boggess  v.  C.  &  O.  By.  Co.,  37  W.  Va.  297, 
16S.  E.Bep.  525. 

And  a  mail  agent  traveling  on  a  passenger  train 
in  the  discharge  of  his  official  duties  is  a  passenger. 
N.  A  W.^B.  Co.  V.  Shott,  92  Va.  84,  22  S.  E.  Bep.  811. 

Moreover,  where  a  common  carrier  transports 
cattle  for  hire,  and  a  free  pass  is  given  to  the 
shipper  so  that  he  can  take  care  of  the  cattle,  the 
person  traveling  on  the  free  pass  is  a  passenger, 
and  the  carrier  cannot  by  special  contract  exempt 
itself  from  liability  for  its  own  negligence  or  that 
of  its  servants.  Maslin  v.  B.  A  O.  B.  Co.,  14  W. 
Va.  180. 
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S.  WHBN   PRB8UMBD    t6     BB   A     PA88BNOBB.— And 

every  one  ridins:  in  a  railroad  car  is  presumed  prt^a 
faeU  to  be  there  lawfully,  as  a  passenarer  bavinar  paid, 
or  being-  liable  when  called  on  to  pay.  his  fare.  Oil- 
linffham  v.  Ohio  River  R.  Co.,  35  W.  Va.  688, 14  S.  £. 
Rep.  243. 

4.  Tbeatmsnt  and  -pROTBcnoN  or  Passsnoeb.— 
It  is  the  duty  of  a  carrier  of  passengers  to  treat  his 
passengers  properly  and  respectfully,  and  to  carry 
them  safely;  and  though  not  an  insurer,  yet  the 
law,  based  upon  principles  of  public  policy,  is  strict 
and  exactinff  in  requiring  performance:  and  public 
policy  is  not  likely  to  exact  any  less  stringent  rule 
in  this  age,  when  all  the  world  is  carried  to  and  fro 
daily  by  instrumentalities  vast  in  power  and  force, 
owned  by  mere  corporate  entities,  and  which  are 
almost  as  dang-erous  as  useful,  unless  there  be  con- 
stant care  and  vigilance,  and  greater  skill  employed 
in  their  management  and  disposition. 

Bat,  as  stated,  the  common  carrier  of  passengers 
is  not  an  insurer  of  their  safety  or  of  their  proper 
treatment,  but  is  liable  for  their  Injury  or  improper 
treatment,  due  to  the  neglig-ence  or  willful  miscon- 
duct of  itself  or  of  its  servants  while  ensraged  in 
executing  the  contract  OiUingbam  v.  Ohio  River 
R.  Co.,  85  W.  Va.  588,  14  S.  £.  Rep.  243. 

However,  in  order  that  a  passeng-er  onay  hold  a 
carrier  liable  to  the  full  measure  of  its  responsibility 
for  safe  carriag-e,  he  must  conform  to  all  the  rea- 
sonable rules  made  by  the  company  looking  to  the 
safety  of  its  passengers.  Downey  v.  C.  &  O.  Ry.  Co., 
28  W.  Va.  732.  This  subject  is  treated  more  at 
length,  with  fuller  array  of  authorities.  potU 
"Injuries  to  Passengers." 

5.  RioHT  TO  Make  Rules  and  Hate  Them  Obeyed. 
—A  carrier,  however,  is  entitled  to  make  rules  for 
conductiufiT  its  affairs,  if  they  be  reasonable,  not 
conflicting  with  any  leg-al  liability,  and  not  exempt- 
ing from  liability  for  negligence  or  improper 
conduct  If  the  rules  be  such  as  described,  they  are 
binding-  on  persons  dealinsr  with  the  carrier  when 
notified  thereof,  llie  reasonableness  of  a  rule  is  a 
question  of  law  for  the  courts.  N.  &  W.  R.  Co.  v. 
Wysor,  82  Va.  250. 

It  is  a  reasonable  rule  that  it  will  only  carry  as 
bagffag-e  the  passenger's  wearing-  apparel,  and  upon 
refusal  of  a  passenger  to  certify  that  *'his  trunk 
contained  nothing  except  wearing  apparel,*'  the 
passeng-er  is  not  entitled  to  damages  for  the  com- 
pany's refusal  to  carry  such  trunk.  N.  &  W.  R.  R. 
Co.  V.  Irvine.  84  Va.  558,  5  S.  E.  Rep.  532.  And  a  pas- 
senger in  the  habit  of  carrying  merchandise  in  his 
trunk,  against  carrier's  rules,  may  be  required  to 
prove  contents  as  condition  9f  receiving  and  check- 
ing it  N.  &  W.  R.  Co.  V.  Irvine,  85  Va.  217,  7  S.  E. 
Rep.  283. 

C.  PARES  AND  TICKETS. 

I.  THE  TICKET. 

As  Bvidence  of  a  Contract.— Passeng-er  tickets  do 
not  g-enerally  set  out  the  full  contract  between  the 
parties,  and  are  for  the  most  part  mere  memoranda, 
ImportinfiT  a  contract  on  the  part  of  the  carrier  to 
carry  the  passenger  from  one  given  point  to  another, 
in  the  manner  in  which  the  holders  of  such  tickets 
are  usually  carried.  As  said  in  one  case,  the  real 
contract  between  the  carrier  and  the  passenger  is 
usually  made  before  the  ticket  is  delivered,  and 
where  It  does  not  purport  to  be  the  complete  agree- 
ment between  the  carrier  and  the  passenger,  it  has 
been  held  that  suppletory  evidence  is  competent  to 
show  what  was  the  real  contract  indicated  by  the 
ticket.    In  this  incomplete  form  the  tickets  are  no 


more  than  the  tokens  or  checks  whiclj  tlie  bailor 
may  take  from  the  common  carrier  as  evidence  of 
his  receipt  of  ffoods  for  the  purpose  of  belnff  carried, 
and  which  would  not  be  held  to  preclude  the  bailor 
from  showing-  a  special  contract  with  the  carrier  a» 
to  the  terms  upon  which  they  had  been  accepted. 
Notwithstanding  this,  however,  the  ticket  accepted 
by  the  passeng-er  must  usually,  as  will  be  seen,  be 
treated  as  conclusive  evidence  of  the  passenger** 
rights,  as  between  the  passenger  and  the  conductor, 
leaving-  the  passenger  to  his  action  aigainst  the  car- 
rier if  he  has  not  been  given  such  a  ticket  as  his 
contract  called  for.  But  when  the  passeng-er  has 
bought  and  been  fflven  a  ticket  unlimited  upon  its 
face,  evidence  of  rules  and  regulations  of  the  car- 
rier tendinff  to  defeat  the  apparent  riffht  conferred 
by  the  ticket  is  not  admissible  If  the  passenfrer 
was  not  informed  of  them.  Neither  can  he  be 
bound,  by  acceptlnsr  it  by  limitations  or  conditions 
printed  upon  the  back  of  the  ticket  which  he  did 
not  see  or  know  of,  and  to  which  his  attention  was 
not  called  at  the  time  he  accepted  it  On  the  other 
hand,  when  such  tickets  profess  to  set  out  or  con* 
tain  the  terms  of  a  special  contract  between  the 
carrier  and  the  passenger,  as  they  frequently  do, 
there  is  no  reason  why  they  should  not  be  held  as 
conclusive  upon  the  passenger  as  a  bill  of  lading  or 
the  receipts  of  the  common  carrier  are  upon  the 
bailor  of  sroods.    Hutchinson  on  Carriers.  S  UO. 

Umited  to  What  Passaffo.— A  ticket  limited  on  its 
face  to  certain  time  for  passag-e,  is  not  srood  after 
expiration  of  such  time.  Groffan  v.  0.  &  O.  Ry.  Co., 
38  W.  Va.  415, 10  S.  E.  Rep.  563. 

.  And  as  between  a  person  who  buys  a  ticket  bear- 
inff  a  date  prior  to  the  purchase,  and  the  company, 
he  is  entitled  to  a  passaire  on  the  date  of  purchase, 
the  ticket  belnsr  limited  to  one  day  from  date  of 
sale.  Trice  v.  C.  &  O.  R.  Co.,  40  W.  Va  271,  SI  S.  £. 
Rep.  1022. 

Demand  for  Ticket  or  Pare.— A  railroad  conductor 
may  demand  a  ticket  as  evidence  of  a  passenirer's 
right  of  passage,  and  on  failure  to  produce  it  may 
demand  payment  of  fare:  and  on  failure  to  pay  it 
may  lawfully  eject  the  passenger  from  the  train 
usinff  no  more  force  than  necessary.  MacKay  v.  O. 
R.  R.  Co..  84  W.  Va.  65,.  11  S.  E.  Rep.  737.  See  po«<, 
"Ejection":  also.  "Actions." 

2.  Schedules. 

Duty  off  Carrier  to  Print  and  Hake  PnMIc  Schedules  of 
Ratea  and  Fares.— Every  common  carrier  subject  to 
the  provisions  of  S  1207,  Va.  Code  1887,  shall  print  and 
keep  open  to  public  inspection  schedules  showing- 
the  rates  and  fares  and  charges  for  the  transporta- 
tion of  passeng-ers  and  property  which  any  such  com- 
mon carrier  has  established  and  which  are  in  force 
at  the  time  upon  its  route.  The  schedules  printed  as 
aforesaid  by  any  such  common  carrier  shall  plainly 
state  the  places  upon  its  route  between  which  prop- 
erty and  passengers  will  be  carried,  and  shall 
contain  the  classification  of  freiffht  in  forc^e.  and 
shall  also  state  separately  the  terminal  charges  and 
any  rules  or  resrulations  which  in  any  wise  chancre, 
afiect.  or  determine  any  part  or  the  affrreffate  of 
such  aforesaid  rates  and  fares  and  charges.  Such 
schedules  shall  be  plainly  printed  in  larg-e  type,  and 
copies  for  the  use  of  the  public  shall  be  posted  in 
two  public  and  conspicuous  places  in  every  depot 
station,  or  office  of  such  carrier  where  passenirers 
of  f relffht  respectively  are  received  for  transporta- 
\  tion  in  sach  form  that  they  shall  be  accessible  to 
the  public  and  can  be  conveniently  inspected.  Va 
Code  1887,  %  1207;  PoL  Supl.  (1000).  S  1297. 
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8.  ADVANCS1CBNT8  AND  Reductions. 

Public  Notice  ReqiiirMl.— No  advance  shall  be  made 
in  the  rates  and  fares  and  chartres  which  have  been 
established  and  pnbllshed  as  required  by  the  Code, 
bT  any  common  carrier  in  compliance  with  the 
reanirementsof  11207,  except  after  ten  days' public 
notice,  which  shall  plainly  state  the  changes  pro- 
posed to  be  made  in  the  schedule  then  in  force  and 
tbe  time  when  the  increased  rates  and  fares  and 
charges  will  go  into  effect:  and  the  proposed 
cba-ng-es  shall  be  shown  by  printing  new  schedules 
in  force  at  the  time  and  kept  open  for  public  inspec- 
tion. Reductions  in  such  published  rates,  fares,  or 
cbaxfires  shall  only  be  made  after  three  days*  pre- 
vious public  notice,  to  be  ffiven  in  the  same  manner 
tbat  notice  of  an  advance  in  rates  must  be  iriven. 
Va.  Code  1887, 1 1297,  Pol.  SupL  (IMO).  1 1297. 

Effect  of  Demanding  or  Receiving  m  Qreatter  or  Lets 
CoHtpensatiofi  Titan  5cliedule  Rate.— And  when  any 
common  carrier  shall  have  established  and  pub- 
lished its  rates  and  fares  and  charges  in  compliance 
with  the  provisions  of  the  Code,  it  shall  be  unlawful 
for  such  common  carrier  to  charare,  demand,  collect, 
or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  the  transportation  of  passen- 
srers  or  for  any  services  in  connection  therewith 
than  is  specified  in  such  published  schedules  of  rates 
and  fares  and  charges  as  may  at  the  time  be  in 
force.    Va.  Code  1887,  i  1297;  Pol.  SupL  (1900),  1 1297. 

Wlien  a  Carrier  Hay  Reduce  or  Waive  CitarsM.— But 
it  is  provided  that  nothing*  in  the  areneral  act  upon 
carriers  shall  apply  to  the  carriaflre,  storage,  or 
handling  of  property  free  or  at  reduced  rates  for 
the  United  States,  state,  or  municipal  governments, 
or  for  charitable  purposes,  or  to  or  from  fairs  and 
expositions  for  exhibition  thereat,  or  the  free  car- 
riage of  destitute  and  homeless  persons  and  the 
necessary  agents  employed  in  such  transportation, 
or  to  mileage,  excursion,  or  commutation  passenger 
tickets,  or  to  persons  in  charge  of  live  stock  being 
shipped  from  the  point  of  shipment  to  the  point  of 
destination  and  return;  nothing  in  this  act  shall  be 
construed  to  prohibit  any  common  carrier  from 
giving  reduced  rates  to  ministers  of  religion  or  to 
indigent  persons,  or  to  Inmates  of  the  Confederate 
homes  or  state  homes  for  disabled  soldiers,  and  of 
disabled  soldiers  and  sailors.  Including  those  about 
to  enter  and  those  returning  home  after  discharge, 
or  carrying  the  same  free:  nothing  in  this  act  shall 
be  construed  to  prevent  common  carriers  from  giv- 
ing free:  carriage  to  their  own  officers,  employees 
and  members  of  their  families,  or  to  prevent  the 
principal  officers  of  any  railroad  company  or  com- 
panies from  exchanging  passes  or  tickets  with  other 
railroad  companies  for  their  officers,  employees  and 
membersof  their  families;  and  nothing  in  this  act 
contained  shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by  statute, 
but  the  provisions  of  this  act  are  in  addition  to  such 
remedies:  provided,  that  no  pending  litigation  shall 
in  any  way  be  affected  by  the  act  Va.  Code  1887,  $ 
1297:  Pol.  SupL  I  1297  a. 

4.  Opkhiwo  or  TicKXT  Officii.— And  It  is  the  duty 
of  every  railroad  company  in  this  state  to  have  its 
ticket  offices  opened  and  its  agents  for  the  sale  of 
tickets  in  attendance  at  least  thirty  minutes  before 
the  advertised  hour  of  departure  of  every  passenger 
train.    Va.  Code  1887,  S  1297;  PoL  SupL  (1900),  i  1297. 

&  Rights  in  Connbction  with  Ticket. 

a.  Of  Pa%%ena€r, 

Erroneons  Statement  by  Carrier  as  to  Connection.— 
Where  a  person  purchased  a  ticket  on  the  statement 


of  the  ticket  agent  that  the  train  she  was  about  to 
take  made  close  connection  at  a  certain  point  with 
another  train  golnjr  to  her  place  of  destination, 
which  statement  was  erroneous,  and  such  person* 
on  arriving  at  such  connecting  point  was  obliged 
to  wait  some  time  for  such  connecting  train,  and 
thereupon,  in  the  face  of  a  storm,  and  in  her  deli- 
cate state  of  health,  procured  a  buggy,  and  drove 
over  a  rouirh  road  to  her  father's  house,  she  could 
not  recover  for  the  injuries  resulting  from  such 
drive.  Fowlkes  v.  Southern  Ry.  Co.,  96  Va.  742,  82  S. 
E.  Rep.  404. 

Pasaeiiser  Directed  Into  Wrons  Car.— But  where  a 
passenger  who  has  procured  a  ticket  for  himself 
and  family  is.  by  a  negligent  mistake  of  one  of  the 
employees  of  the  railroad,  directed  into  a  car  which 
is  cut  off  and  left  standing  when  the  train  leaves,— 
one  of  his  children  with  him  being  sick  at  the  time, 
carrying  off  his  baggage,  including  the  child's 
clothing  and  medicine,  part  whereof  was  lost  the 
father  is  entitled  to  compensatory  but  not  to  puni- 
tive damag'es.  N.  &  W.  R.  Ck>.  Lipscomb,  90  Va.  187, 
17  S.  £.  Rep.  809. 

Wrens  I>*te  Stamped  upon  Ticket.— And  where  & 
ticket  agent  selling  a  milekge  ticket  good  for  one 
year  only,  stamps  upon  it  as  the  date  of  issue  a  date 
one  year  before  the  date  of  issue,  the  passenger  can 
ride  upon  such  book,  and  if  refused,  and  rejected 
for  nonpayment  of  fare,  he  can  recover  damag'es. 
Trice  V.  C.  ft  O.  R.  Co., 40  W.  Va.  271. 21  S.  E.  Rep.  1022. 

Ticket  5oid  to  Station  at  Whicli  there  Is  No  Rerular 
Stop.— Moreover,  when  a  railroad  company  has  sold 
a  passenger  a  ticket  to  a  particular  station  it  has  no 
right  to  refuse  to  stop  its  train  there.'and  Is  liable 
for  such  refusal.  And  a  ticket  from  one  designated 
station  to  another  is  good  for  any  Intermediate 
station  at  which,  by  the  regulations  of  the  company, 
the  train  regularly  stops.  R.,  F.  &  P.  R.  R.  Co.  v. 
Ashby,  79Va.  180. 

TIclcet  Wrongfully  Taken  Up.'— Furthermore,  where 
a  passenger's  ticket  is  wrongfully  taken  up  by  one 
conductor,  and  another  conductor  in  charge  of  the 
train  demands  his  ticket  and  ejects  him,  plaintiff 
can  recover  whatever  damages  he  shows  himself 
entitled  to  recover,  either  on  the  contract  or  ex 
delicto.  Lovings  v.  N.  &  W.  Ry.  Co.  (W.  Va.  1900),  86 
S.  E.  Rep.  902. 

Detaching  Coupons  Wronglully.— In  N.  &  W.  R.  Co. 
V.  Wysor,  82  Va.  250,  a  plaintiff  purchased  from  the 
defendant  a  commutation  coupon  book,  which  had 
attached  to  it  a  condition  that  coupons  should  be 
detached  by  the  conductor  in  collecting  fares;  and 
should  not  be  accepted  If  detached  from  the  book. 
The  condition  was  known  to  and  accepted  by  the 
passenger,  but  he  insisted  on  tearing  out  the  coupon 
himself,  against  the  remonstrance  of  the  conductor 
that  such  coupons  would  not  be  accepted.  The  con- 
ductor refused  to  accept  them,  and.  on  the  passen- 
ger's refusal  to  allow  the  conductor  to  tear  out  other 
coupons,  the  conductor  put  him  off  the  train.  In  an 
action  for  ejectment  the  jury  awarded  plaintiff  $550 
damages.  The  court  held  that  the  verdict  was  for 
punitive  damages,  and  should  have  been  set  aside, 
there  being  no  evidence  of  any  wilful  and  malicious 
purpose  on  the  part  of  the  defendant,  or  any  neglect 
of  duty. 

Performance  of  Requirements  Concerning  Signing 
and  identification.— But  if  a  railroad  ticket  provides 
that  when  presented  to  the  conductor  the  passenger 
shall  sign  his  name  thereto  and  "otherwise  identify" 
himself  as  original  purchaser,  the  conductor  is  not 
entitled,  after  the  passenger  has  offered  to  sign  the 
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ticket  to  refuse  such  offer  and  require  the  passeu^er 
to  "identify''  himself,  and  to  eject  him  from  the 
train  for  refusing-  to  do  so,  aiM  the  carrier,  upon 
ratifyinsr  the  acts  of  the  conductor  is  liable  to  the 
passenarer  in  exemplary  damages.  N.  &  W.  K,  Co.  v. 
Anderson,  00  Va.  1, 17  S.  E.  Rep.  767,  M  Am.  St.  Rep. 
884. 

b.  Of  Carrier.— Where  a  passencer,  either  wilfully 
or  betiause  he  has  forgotten  having'  a  ticket,  does 
not  show  it,  and  refuses  to  pay  fare,  he  cannot 
recover  if  ejected.  Price  v.  C.  ft  O.  R.  Co.,  46  W. 
Va.  688,  88  S.  E.  Rep.  266.  See  N.  &  W.  Ry.  Co.  v. 
Wysor,  83  Va.  260 :  N.  &  W.  R.  Co.  v.  Anderson.  90 
Va.  1,  17  S.  E.  Rep.  757,  44  Am.  St.  Rep.  884. 

And  a  pass  issued  on  a  false  representation  that 
the  person  to  whom  it  was  issued  was  connected 
with  a  newspaper  can  be  cancelled.  Moore  v.  O. 
R.  R.  Co.,  41  W.  Va.  IflO,  23  S.  E.  Rep.  630. 

Moreover,  a  passenarer  presenting  an  invalid 
ticket  after  having  been  notified  that  it  was  invalid 
can  be  ejected.  Moore  v.  O.  R.  R.  Co..  41  W.  Va.  160, 
28  S.  E.  Rep.  680. 

6.  Annual  Passes. 

Application  for  Renewal  Necessary.— in  Knopf  v.  R. 
P.  &  P.  R.  R.  Co.,  86  Va.  780,  8  S.  E.  Rep.  787,  a  railway 
company  by  contract  issued  to  plaintiff  an  annual 
pass.  On  its  expiration  plaintiff  applied  for  and 
secured  a  renewal.  On  Its  expiration  he  did  not 
apply  for  another.  It  was  held  to  be  a  question  for 
the  jury  whether  it  was  the  duty  of  the  company  to 
issue  a  rene.wal  without  application. 

7.  COiiMXJTATiON  BooK8.-The  rule  that  coupons 
of  commuution  tickets,  if  detached,  will  not  be 
accepted  foria  passag-e,  is  reasonable.  Thus  where 
a  commutation  coupon  book  provides  that  the  cou- 
pons must  be  detached  by  the  conductor,  and  will 
not  be  accepted  If  otherwise  detached,  a  passenarer 
who,  with  knowledge  of  such  condition  detaches 
the  coupons  is  not  entitled  to  ride  thereon.  N.  & 
W.  R.  Co.  V.  Wysor,  82  Va.  250. 

8.  OvBBCHABGss.— A  railroad  company -is  not  lia- 
ble for  the  penalties  of  overcharging,  under  W.  Va, 
Code  1801.  ch.  54,  cl.  6,  where  the  charge  was  made 
by  a  conductor,  unless  it  authorized  or  ratified  the 
conductor's  act  HaU  v.  N.  &  W.  Ry.  Co.,  44  W.  Va. 
86.  28  S.  E.  Rep.  754. 

0.  CoNTRAcrr  to  f^BNiSH  TiOKBT.— In  Knopf  V. 
Rich..  P.  A  P.  R.  Co.,  86  Va.  760,  8  S.  E.  Rep.  787,  a 
railway  company  contracted  with  a  firm,  "in  con- 
sideration for  a  ticket  entitllnsr  either  member  of 
the  firm,  but  only  one  on  any  train,  to  a  seat  on  its 
passenger  trains."  The  firm  was  entitled  to  only 
one  ticket,  to  be  presented  when  any  one  member 
took  passage. 

D.  INJURIES  TO  PASSENGERS. 

1.  InQknbral. 

0-  Statement  of  Duty  aa  to  Care  and  Safety.— In  Searle 
V.  K.  &  O.  Ry.  Co.,  82  W.  Va.  870, 0  S.  E.  Rep.  251,  the 
court  gave  among-  others  the  following*  instructions 
which  were  held  entirely  proper:  "The  law,  in  ten- 
derness to  human  life  and  limbs,  holds  railroad 
companies  liable  for  the  slightest  neg-ligence,  and 
compels  them  to  repel  by  satisfactory  proofs  every 
imputation  of  such  negligence.  When  carriers 
undertake  to  convey  passenarers  by  the  powerful  but 
danarerous  aarency  of  steam,  public  policy  and  safety 
require  that  they  be  held  to  the  greatest  possible 
care  and  dilig-ence.  Any  nearllgence  or  default  in 
such  cases  makes  such  carriers  liable  in  damaares 
under  the  statute.  Said  railroad  company  is  held 
by  the  law  to  the  utmost  care,  not  only  in  the  man- 
aarement  of  its  trains  and    cars,  but  al^  in  the 


structure,  repair,  and  care  of  the  track  and  bridarea, 
and  all  other  arranarements  necessary  to  the  safetir 
of  passenarers."  B.  &  O.  Ry.  Co.  v.  WUrhtman.  20 
Gratt  431.  Or  as  stated  in  Va.  Cent.  R.  Co.  v.  Sang-er, 
15  Gratt  280.  the  carrier  is  bound  to  the  most  exact 
care  and  diligence,  not  only  in  the  management  of 
the  trains  and  cars,  but  also  In  the  structure  and 
care  of  the  track,  and  in  all  subsidiary  arrange- 
ments necessary  to  the  safety  of  the  pasaencer. 
Connell  v.  C.  &  O.  Ry.  Cx>.,  08  Va.  44,  24  S.  E.  Rep.  467. 
This  duty  to  protect  and  carry  safely  is  variously 
expressed  as  "utmost  care."  "utmost  care  and  dili- 
gence," "utmost  care  and  human  foreslarht,"  or 
"arreateftt  possible  care  and  dillg-ence."  Fisher  v. 
W.  Va.,  etc.,  R.  Co..  80  W.  Va.  868.  10  S.  E.  Rep.  878; 

B.  &  O.  R.  Co.  V.  Noell,  32  Gratt  304;  Richd.  City  By. 
Co.  V.  Scott  86  Va.  002,  11  S.  E.  Rep.  404.  All  the 
authorities  seem  to  have  in  view  one  purpose,  to 
throw  around  the  passenarer  every  guard  whidi 
reason  and  prudence  would  suggest  as  likely  to 
shield  him  from  accident  or  loss:  and  In  exacting 
such  protection  for  the  person  standinar  in  the  rela- 
tion of  passenger,  the  carrier  is  held  liable  for  the 
slightest  dearree  of  negligence  on  its  own  part,  or  its 
servants  or  employees.  However,  the  duty  does 
not  extend  so  far  as  to  make  the  carrier  a  practical 
insurer  of  a  passenger,  as  it  is  of  aroods  or  property. 
N.  ft  W.  R.  Co.  V.  Williams,  80  Va.  166, 16  S.  E.  Rep. 
522. 

Its  duty  is  to  carry  them  Safely,  uslnar  the  utmost 
care  as  far  as  human  skill,  diligence  and  foresight 
can  reasonably  be  required  to  go.  Fisher  v.  W.  Va. 
&  P.  R.  Co.,  80  W.  Va.  866, 10  S.  E.  Rep  578:  Connell  v. 

C.  ft  O.  Ry.  Co.,  03  Va.  44,  24  S.  E.  Rep.  467. 

h.  Source  of  lAabilUyfor  Injvriee  Occwrino  to  Pa—en- 
a«r«.— The  liability  of  common  carriers  of  passengers 
does  not  flow  directly  from  the  iiljuries  sustained, 
but  from  their  duty  to  convey  their  passenarers  in 
comfort  and  safety.  They  are  responsible  for  inju- 
ries if  it  appear  that  they  knew,  or  oufht  to  have 
known  that  danarer  existed,  or  was  reasonably  to  be 
apprehended,  and  did  not  use  proper  means  to  avert 
it  But  a  sleepinar-car  company  Is  not  liable  for  the 
death  of  one  of  its  passenarers,  at  the  hands  of  an 
assassin,  in  the  nlarhttlme,  who  enters  its  car  by 
stealth,  while  travellnar  through  a  peaceable,  law- 
abidinar  country.  This  is  not  a  natural  or  probable 
danarer,  nor  one  to  be  anticipated,  aarainst  which  the 
company  is  expected  to  ffuard  and  protect  its  passen- 
arers. Connell  v.  C,  etc.,  R.  Co.,  08  Va.  44,  M  S.  E. 
Rep.  467. 

c.  Duty  to  Paeeenoer  and  Employee  JHetimnUeked.— 
The  difference  between  the  degree  of  care  which 
railroad  companies  owe  to  a  passenger  and  to  an 
employee  is  vast  As  to  the  former,  they  are  held 
liable  for  the  slightest  negllarence;  as  to  the  latter, 
they  are  bound  to  use  only  ordinary  care.  N.  A  W. 
R.  Co.  V.  Williams.  80  Va.  165, 16  S.  E.  Rep.  682. 

d.  Uluetrative  Cases  Involving  the  Nonperformance  of 
Duty  to  Protect  from  Injury. 

(a)  Taking  on  Passensers.— In  N.  ft  W.  R.  Oa  v. 
Groseclose,  88  Va.  267,  13  S.  E.  Rep.  454,  a  freight 
train,  with  caboose  for  passengers,  stopped  at  a 
certain  station,  and  the  conductor,  thouarh  he  saw 
several  approachinar  with  basrsraare,  ordered  the 
engineer  to  back  the  train.  Without  warninar  the 
train  violently  backed  while  the  passenarers  were 
boardinar  it  fatally  injuring  a  boy  between  five  and 
six  years  old,  standinar  on  the  end  of  the  ties,  and 
about  to  get  on.  It  was  held  that  the  railroad  com- 
pany was  liable. 
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<d)  In  Traositii. 

la  CMiiMctloa  wtth  the  Conveyance— Class  of  Con- 
v«3ranoe  to  Be  Provided.— Carriers  Of  paasenffers  are 
boand  to  provide  sach  conveyances  as  will  best  se- 
cure tlie  safety  of  passenirers.  Parish  v.  Reiarle.  11 
Gratu  007  :  B.  ftO.  R.  Co.  v.  Wlflrbtman.  »  Gratt  481. 
26  Am.  Bep.  884  ;  B.  &  O.  R.  Co.  v.  Noell«  82  Gratt. 

mi. 

What  Conetttntes  Necilgonce  In  Rnnnfav.— The  mere 
speed  of  motion  of  the  train,  or  the  fact  that  the 
train  is  ''behind  time.'*  is  not.  per  m,  evidence  of 
nerliffence.    N.  &  W.  R.  Co.  v.  Fercrnson,  79  Va.  241. 

And  in  an  action  for  injuries  to  a  passenger 
thrown  from  the  train  by  a  lurch  caused  by  strik- 
ing a  curve,  an  instruction  that  defendant  is  liable 
if  the  train  was  run  over  the  curve  "at  an  unusually 
rapid  rate  of  speed"  is  erroneous,  since  "unusually 
rapid "  is  not  equivalent  to  "dangerous.  **  C.  ft  O.  Ry . 
Co.  V.  Clowes,  08  Va.  180,  94  S.  E.  Rep.  888. 

Conveyanoe  Upeettlns.— if  a  coach  \»  upset  in  con- 
sequence of  haviuJGr  too  much  baffflraare  on  the  top, 
the  proprietors  are  liable  for  any  injury  sustained 
by  a  passenger  by  such  upsetting*  of  the  coach.  And 
the  prima  faeU  presumption  is,  that  it  occurred  by 
the  neffllflrence  of  the  driver:  and  the  burden  of 
proof  is  on  the  proprietors  of  the  coach,  to  show 
that  there  was  no  nearliflrence  whatsoever.  Farish 
V.  ReiiTle,  11  Gratt.  007.  82  Am.  Dec.  686. 

Condition  of  Prendses. 

Track — Obstructions.  — The  duty  of  a  railroad  com- 
pany to  employ  the  utmost  care  and  diligence  in 
ffuardinr  obstructions  on  the  track  is  clearly  em- 
braced within  Its  warranty  to  carry  their  passengers 
safely,  so  far  as  human  care  and  foresight  can  go. 
Because  railroad  companies  conveying  passengers, 
combining  in  themselves  ownership  as  well  of  the 
road  as  of  the  cars  and  locomotives,  are  bound  to  the 
utmost  care  and  diligence,  not  only  in  the  manage- 
ment of  the  trains  and  cars,  but  also  in  the  structure 
and  care  of  the  track,  and  in  all  the  subsidiary 
arranirement  necessary  to  the  safety  of  the  pas- 
senirers.  Va.  Cent.  R.  R.  Co.  v.  Sanger,  16  Gratt 
280 :  Carrico  v.  W.  Va.  Cent.,  etc.,  Ry.  Co.,  80  W.  Va. 
80.  10  S.  £.  Rep.  670. 

Moreover,  if  a  railroad  company,  whilst  using  its 
track  for  the  carriage  of  passengers,  engages  in  a 
work  to  be  done  on  its  road  and  in  the  immediate 
proximity  of  its  track,  negligence  in  the  performance 
of  which  would,  in  the  estimation  and  opinion  of 
cautious  persons,  involve  the  hazard  of  obstruction 
to  the  passage  of  its  cars,  and  accident  to  a  passenger 
is  caused  by  an  obstruction  arising  from  negligence 
in  the  performance  of  the  work,  it  is  no  defence  to 
show  merely  that  they  had  placed  the  work  in  the 
hands  of  an  independent  contractor,  and  that  the 
obstruction  was  caused  by  the  carelessness  of  one  of 
his  employees. 

Thus,  contractors  employed  by  a  railroad  com- 
pany to  deliver  stone  on  the  road  and  prepare  it  for 
ballasting  the  track  (the  ballasting  not  being  nec- 
essary to  the  security,  but  being  intended  for  the 
preservation  of  the  track),  place  the  stone  in  ridffes 
so  near  the  rail  that  it  is  struck  by  the  step  of  the 
haggage  car,  or  the  ridge  is  disturbed  and  a  stone 
rolled  down  by  the  hub  of  one  of  the  cars,  or  is  rolled 
down  by  the  jarring  of  the  train  as  it  passes  near 
the  ridge,  or  it  is  loosened  from  its  place  and  rolled 
down  by  the  haste  of  one  of  the  hands  employed  by 
the  contractors  in  getting  off  the  ridge  to  avoid  the 
train,  and  the  cars  run  against  it,  and  are  thrown 
off  the  track,  whereby  a  passenger  is  injured:  it  is 
for  the  jury  to  enquire  whether  there  was  not  dan- 


ger in  the  work,  arising"  from  the  mode  and  manner 
in  which  it  was  done:  whether  the  company  did  not 
know,  or  by  the  exercise  of  the  proper  dillfirence 
might  not  have  ascertained,  the  existence  of  such 
danger;  and  whether  they  had  used  due  care  and 
foresight  in  guarding  against  it;  and  if  they  have 
failed  in  this,  the  company  is  responsible  to  the 
passenger  for  the  injury  he  has  sustained.  Va. 
Cent  R.  R.  Co.  V.  Sanger,  16  Gratt  280.  Compare  N. 
&  W.  R.  Co.  V.  Stevens.  07  Va.  081.  84  S.  E.  Rep.  626. 

Lights  at  Stopping  Place.— And  where  there  is  evi- 
dence before  the  Jury  that  there  were  no  lights  at  a 
stopping  placet  it  is  proper  for  the  court  to  charge 
that  if  the  accident  was  caused  by  the  defendant 
company's  failure  to  light  the  place,  it  is  liable  for 
damages.  Alexandria  A  F.  it  R.  Co.  v.  Hemdon,  87 
Va.  108, 12  S.  E.  Rep.  280.  As  to  placing  "safe  guards," 
see  Rlchd.  aty  Ry.  Co.  v.  Scott  88  Va.  002,  11  S.  E. 
Rep.  404. 

(c)  Setting  Down  Passenger.— In  Alexandria  ft  F. 
R.  Co.  V.  Hemdon,  87  Va.  108,  12  S.  E.  Rep.  280,  an 
accident  occurred  at  night  during  a  snow  storm 
while  it  was  intensely  dark,  and  the  platforms  of 
the  cars  were  covered  with  snow.  The  plaintiff,  a 
woman,  was  unattended,  and  was  incambered  by 
heavy  clothing  and  parcels.  There  was  no  platform 
at  the  station,  and  defendant's  servants,  though 
present  rendered  plaintiff  no  assistance.  It  was 
noterrorunder  these  circumstances  for  the  court 
to  charge  that  if  there  was  no  platform  or  other 
proper  landing  place  at  the  stopping  place,  ahd 
defendant's  servants  rendered  plaintiff  no  assist- 
ance in  alighting,  and,  for  want  of  such  landing 
place  and  assistance,  plaintiff  was  injured  without 
fault  on  her  i^uct,  she  could  recover. 

And  when  a  street-railway  company  stops  its  car 
in  front  of  an  excavation  made  by  the  city,  to  allow 
passengers  to  alight  and  neither  warns  them  of  the 
danger  nor  assists  them  to  alight  it  is  liable  for  inju- 
ries sustained  by  a  passenger  who  steps  off  the  car 
into  the  excavation. 

Thus,  in  an  action  against  a  street-railway  com- 
pany for  personal  injuries  sustained  by  plaintiff  in 
stepping  off  defendant's  car,  on  which  he  was  a 
passenger,  and  falling  into  a  ditch  made  by  the 
city,  and  along  which  the  car  was  stopped  for  plain- 
tiff to  alight  a  demurrer  to  the  declaration,  on  the 
ground  that  It  does  not  show  the  condition  of  the 
place  was  such  by*  reason  of  the  absence  of  proper 
safeguards,  is  properly  overruled,  since  the  cause 
of  action  arises  out  of  the  daty  of  every  cjirrier  of 
passengers  not  to  expose  ite  passengers  to  any  dan- 
ger in  alighting,  and  not  from  such  failure  to  provide 
safeguards.  Richmond  City  Ry.  Co.  v.  Scott  88  Va. 
002, 11  S.  E.  Rep.  404. 

tf.  To  Whom  Liable^  and  When, 

Trespasser.— In  Va.  M.  Ry.  Co.  v.  Roach,  88  Va.  876. 
6  S.  E.  Rep.  176.  a  former  fireman  of  the  railroad 
accepted  an  invitation  of  one  of  its  engineers  to  ride 
on  the  engine  with  him.  The  conductor  saw  him  on 
the  engine,  and  spoke  to  him  there.  He  neither  paid 
any  fare  nor  had  any  demanded  of  him.  The  rules  of 
the  company,  which  every  employee  was  required 
to  learn,  prohibited  any  one  but  the  engineer  and 
certain  employees  from  riding  on  the  engine.  Such 
former  fireman  was  charged  with  notice  of  such 
rales,  and  could  not  derive  any  authority  from  the 
engineer  or  conductor  for  his  act  and  was  therefore 
a  mere  trespasser,  and  could  not  recover  for  injuries 
sustained. 

Carrier  as  Conservator  of  the  Peace.— Section  81,  ch. 
146  of  the  Code,  which  enacts  among  other  things. 
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that  "the  condnctor  of  every  train  of  railroad  cars 
shall  have  all  the  powers  of  a  conservator  of  the 
peace  while  in  charre  of  the  train,"  does  not  relieve 
the  carrier  of  passenarers  from  such  liability.  Gil- 
linffham  v.  Ohio  River  R.  Ck>..  85  W.  ^^  688, 14  S.  £. 
Bep.  248. 

Liability  for  False  Ininisonaieat.— A  common  car- 
rier of  passengers  is  liable  for  the  false  imprison- 
ment of  a  passenger,  made  or  caused  to  be  made  by 
its  conductor  in  charcre  of  the  train,  during  his  exe- 
cution of  the  carrier's  contract  to  treat  properly 
and  convey  safely.  Oilllnflrham  v.  Ohio  River  R. 
Co.,  86  W.  Va.  588. 14  S.  E.  Rep.  218. 

And  the  mayor  of  a  city  is  not  anthorized  by  law 
to  appoint  a  special  policeman  for  a  railroad  com- 
pany. Thus,  a  niffht  watchman,  in  the  employ  and 
pay  of  the  company  was  sworn  in  by  the  mayor,  at 
the  company's  request  He  arrested  and  imprisoned 
the  plaintiff,  though  possessed  of  no  authority  to 
make  arrests  as  an  officer.  In  so  doinar,  however, 
he  acted  within  the  scope  of  his  employment,  and 
the  arrest  of  the  plaintiff  was  authorized  and  rati- 
fied by  the  company.  The  plaintiff  in  an  action 
airainst  the  company  for  false  imprisonment  is  en- 
titled to  recover.  N.  &  W.  R.  Co.  v.  Galliher,  89  Va. 
689,  16  S.  E.  Rep.  985. 

Assault  by  Conductor.— And  a  railroad  company  is 
liable  to  a  passenger  on  one  of  Its  trains  for  willful 
assault  and  battery  committed  on  such  passenger 
by  the  conductor  in  charge  of  such  train.  Such  an 
assault  is  a  breach  of  the  duty  of  protection  which 
such  company  owes  to  its  passenirers.  Smith  v.  N. 
&  W.  Ry.  Co.  (W.  Va.  1900),  85  S.  E.  Rep.  834.  See  in 
connection  with  this  general  subject,  ants^  'liabil- 
ity"; po9t,  "Ejectment":  also,  "Actlona" 

E.  NEGLIGENCE. 

1.  iNGXNBBAIi. 

I>efined.— Neffliflrence  is  the  doiuff  of  something, 
which,  under  the  circumstances,  a  reasonable  per- 
son would  not  do,  or  the  omission  to  do  something  in 
discharire  of  a  le^al  duty,  which,  under  the  circum- 
stances, a  reasonable  person  would  do,  and  which 
act  of  commission  or  omission,  as  a  natural  conse- 
quence directly  following,  produces  damages  to 
another.  Washington  v.  B.  ft  O.  R.  R.  Co.,  17  W. 
Va.  190. 

Embraces  a  Question  of  Law  and  Pact— The  question 
whether  a  party  has  been  neflrlisrent  in  a  particular 
case,  is  one  of  minirled'law  and*  fact.  It  includes 
two  questions,  whether  a  particular  act  has  been 
performed  or  omitted;  this  is  a  pure  question  of 
fact.  Whether  the  performance  or  omission  of  this 
act  was  a  lesral  duty;  this  is  a  pure  question  of  law. 
The  extent  of  a  person's  duties  is  to  be  determined 
by  a  consideration  of  the  circumstances  in  which 
he  is  placed.  The  law  imposes  duties  upon  men 
accordinar  to  the  circumstances  in  which  they  are 
called  to  act  When  the  facts  are  disputed,  the 
question  of  nearlisrence  is  a  mixed  question  of  law 
and  fact  The  jury  must  ascertain  the  facts,  and 
the  judtre  must  instruct  them  as  to  the  rule  of  law 
which  they  are  to  apply  to  the  facts  as  they  may 
find  them.  When,  however,  the  direct  fact  in  issue 
is  ascertained  by  undisputed  evidence,  and  such 
fact  Is  decisive  of  the  case,  a  question  of  law  is 
raised,  and  tbe  court  should  decide  it  The  jury  has 
no  duty  to  perform.  The  issue  of  nerllffence  comes 
within  this  rule.  Questions  of  care  and  necrlifirence 
after  the  facts  are  proved  must  be  decided  by  the 
court  A  judffe  is  not  bound  to  submit  to  the  jury 
the  question  of  nefirllarence,  althousrh  there  may  be 
a  conflict  of  evidence  in  relation  to  some  of  tbe  facts 


relied  on  as  proving  it  if,  rejecting  the  confllctixatf' 
evidence,  the  nefflicrence  charged  is  conclusiveljr 
proved  by  the  defendant's  own  witnesses.    Dun  -v- 
Seaboard,  etc.,  R.  Co.,  78  Va.  66a 

Onus   Probandl.— The   otnu  probandi  is  npon  t!a«r 
plaintiff.    At  least   a  reasonable   presumption  o£ 
neffliffence  must  be  raised  by   the  plaintlfL    BnC. 
when  a  passencrer  is  injured,  or  damage  befalls  at. 
passeng-er,  due  to  the  breakinsr  down  or  overtamiuK' 
of  a  train,  or  the  falliuflr  throuirh  of  a  brldire.  the 
breaking  of  some  part  of  the  vehicle  or  apparatus, 
as  a  wheel  or  axle,  or  by  any  other  accident  occur- 
ring  on  the  road,  there  is  2^  prima  facie  presumption 
that  it  occurred  by  the  nefifllirence  of  the  carrier, 
and  the  onus  is  shifted  to  the  carrier  to  rebut  the 
presumption  thus  created.    Moreover,  it  rests  upon 
the  defendant  to  show  contributory  neffUirence  on 
the  plaintiff's  part,  where  the  defendant  desires  to 
defend  on  the  mround  that  the  contributory  negli- 
ffence  of  the  piaintifl  was  the  proximate  cause  of 
the  injury.    C.  &  O.  R.  Co.  v.  Lee.  84  Va.  643,  6  S.  E. 
Rep.  579;  Madden  v.  Ry.  Co..  88  W.  Va.  610;  B.  A  O.  R. 
R.  Co.  V.  Noell,  82  Gratt  894;  Johnson  v.  R.  B.  Co.,  25 
W.  Va.  671;  Sheff  v.  City  of  Huntlufirton.  16  W.  Va. 
807;  B.  &  O.  R.  R.  Co.  v.  McKenzie,  81  Va.  71;  Farley 
V.  R.  R.   Co.,  81  Va.  783;  Barton's  Law  Prac.  p.  204. 
See DOt^,  "Actions";  also,  fln<«,  "LiabiUty." 

Negligence  Per  Se.— In  cases  where  the  common 
experience  of  mankind,  and  a  common  consensus 
of  prudent  persons  have  recoffnized  that  to  do  or 
not  to  do  certain  acts  is  prolific  of  danger,  the  doinc 
or  omission  of  them  is  "neffllirftnce  perte**  or  "le^al 
neffliflrence."  The  omission  of  the  duty  enjoined  by 
law  for  the  protection  and  safety  of  the  public  by  a 
common  carrier,  or  the  doiui?  of  an  act  by  such  a 
carrier,  which,  by  the  experience  and  consensus  of 
prudent  persons,  would  create  danger  to  passen- 
flrers.  is  learal  neffliflrence.  Carrico  v.  W.  Va.  Central, 
etc.,  Ry.  Co.,  85  W.  Va.  889,  14  S.  E.  Rep.  12. 

Thus,  it  is  leflral  nes-liflrence  for  a  passenger  to  ride 
in  a  fast  going  passenger  coach,  with  his  arm  pro- 
truding from  the  window,  and  beyond  the  line  of  the 
body  of  the  car.  Carrico  v.  W.  Va.  Cent  &  P.  Ry. 
Co.,  85  W.  Va.  889, 14  S.  E.  Rep.  12;  Dun  v.  Seaboard, 
etc.,  R.  Co.,  78  Va.  645. 

But  the  train's  mere  speed  of  motion  is  not  per  ««, 
evidence  of  negligence,  nor  is  the  fact  that  the  train, 
is  behind  time.    N.  &  W.  R.  R.  v.  Ferguson,  79  Va.  241. 

Specific  Application  of  Principles. 

Washout  Due  to  Waterspout— Vis  Major.— in  an 
action  against  a  railroad  company  for  the  death  of 
a  passenger,  it  appeared  that  the  accident  occurred 
on  a  dark  and  rainy  night,  the  rain  falling  in  tor- 
rents, flooding  the  track,  which  lay  alongside  a 
mountain;  that  the  train  was  stopped  at  times  at 
exposed  places,  but  met  no  obstruction  until  it 
reached  the  place  of  accident  by  which  time  the 
rain  had  ceased.  This  place  was  an  earth  fill,  pro- 
vided with  a  stone  culvert  85  years  old,  and  no  acci- 
dent had  ever  happened  there.  In  consequence  of  a 
waterspout  the  culvert  did  not  carry  off  the  water, 
and  a  great  pond  was  formed  against  the  earth 
embankment  causing  it  to  give  away,  but  leaving 
the  rails  and  ties  unbroken :  the  train  went  down 
Into  this  washout  killing  plain  tiff  *s  intestate.  Htld^ 
that  defendant  was  not  liable.  Norfolk  ft  W.  R. 
Co.  V.  Marshall.  90  Va.  836,  20  S.  E.  Bep.  82S.  See 
ante,  "Act  of  God."    See  9X90,  poet,  subject  "Duties.** 

Liability  Cannot  Be  Shifted.- And  a  carrier  of  pas- 
sengers cannot  relieve  itself  from  liability  in  regard 
to  the  condition  and  construction  of  its  road  by 
undertaking  to  confide  its  duties,  which  it  owes  to 
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passenrers,  to  other  hands,  no  matter  what  precan- 
tionltmay  take  inselectlnfir  such  agencies;  as  where 
it  confides  to  a  contractor  the  repairs  on  Its  rold  and 
the  contractor  places  constructions  too  close  to  the 
track.  Carrico  ▼.  W.  Va.  Central,  etc.,  Co..  86  W.  Va. 
380,  14  S.  £.  Rep.  12. 

So,  if  by  reason  of  work  done  by  a  company  in  the 
neiirhborhood  of  their  track,  a  stone  rolls  onto  the 
track  and  obstracts  it,  that  work  beinar  such  that 
any  neffllcrence  in  its  performance  would  be  likely  to 
cause  snch  an  obstruction,  they  are  liable  to  a  pas- 
senger for  an  accident  caused  by  the  obstruction, 
althoufirh  they  employed  a  skillful  contractor  to 
perform  the  work.  Va.  Cent  B.  Co.  t.  Sanger,  15 
Gratt  28a 

P«4seag«r  Injured  by  m  CoUMoii— instraction.— And 
In  Shen.  Val.  R.  Co.  t.  Moose,  88  Va.  827.  8  S.  B.  Bep. 
TIM.  a  passenirer.  who  was  sufferinar  with  rheumatism 
was  thrown  from  his  seat  by  a  collision  of  trains 
and  his  thiffh  bone  broken.  An  instruction  to  the 
jnry  that,  thoucrh  they  beUeved  the  plaintiff  was 
injured  as  complained  of,  yet,  if  they  believed  that 
he  was  in  such  an  infirm  state  as  would  have  pre- 
vented a  prudent  man  from  takiuar  the  risk  of  travel, 
and  but  for  that  state  he  would  not  have  received 
the  injury,  he  cannot  recover,  is  properly  refused, 
because  inconsistent  with  both  the  evidence  and  the 
law. 

Carrier's  Doty  to  Invite  intoxicated  Passenger  to  Qo 
lasMe.— And  where  a  passenger  rides  on  the  plat- 
form of  a  car  in  such  a  state  of  intoxication  as  to  be 
careless  and  heedless  of  the  danger  to  which  he  is 
exposed.  It  is  the  duty  of  the  railroad  company, 
after  the  conductor  has  notice  of  his  condition  and 
exposure  to  danger,  to  use  the  ordinary  precautions 
for  his  safety,  such  as  calling  his  attention  to  the 
danger,  and  the  rules  of  the  company  forbidding 
such  exposure,  and  inviting  him  to  go  inside  the 
car.  Plsher  v.  W.  Va.  &  P.  R.  Co.,  89  W.  Va.  866. 19 
S.  E.  Bep.  678,  83  L.  B.  A.  758. 

Servant's  Skill  and  Knowledge.^ And  servants  of 
an  electric  street-railway  company  are  bound  to 
know  the  difficulty  of  controlling  a  car  when  there 
Is  snow  on  the  rails;  and  where,  at  such  a  time, 
they  approach  a  heavy  down  grade  at  such  un- 
usual speed  as  to  cause  their  car  to  slide  down 
the  track,  though  the  brakes  are  properly  set,  the 
company  is  liable  for  injuries  to  a  passenger.  Dan- 
ville St.  Car  Co.  v.  Payne  (Va.  1896),  24  S.  E.  Bep.  904. 
Comeh  Upset— Horses  Not  Controlled-Liablllty.— 
Moreover,  though  the  proprietors  of  the  coach  may 
show  that  it  was  reasonably  strong,  with  suitable 
harness,  trappings  and  equipments  of  sufficient 
strength,  and  properly  made,  and  that  the  driver 
was  careful,  of  reasonable  skill  and  good  habits, 
with  steady  horses  not  likely  to  endanger  the  safety 
of  passengers:  yet  if  the  upsetting  of  the  coach  is 
caused  by  the  running  off  of  the  horses,  and  such 
running  off  of  the  horses  might  have  been  arrested 
if  the  utmost  care  and  diligence  of  very  cautious 
persons  had  been  exercised,  the  proprietors  of  the 
coach  are  liable  for  the  injuries  sustained  by  a  pas- 
senger.   Parish  V.  Beigle,  11  Gratt  697. 

2.  COHTBIBUTOBT  NSOIilGENCB. 

a.  In  Oeneral. 

What  It  Consists  In  and  Effect— It  is  a  general  if 
notuniyersal  rule,  that,  if  the  plaintiff  has  been 
guilty  of  contributory  negligence,  he  cannot  re- 
cover. By  contributory  negligence  is  meant  such 
negligence  on  the  part  of  the  plaintiff  as  contributes 
to  the  injury,  that  is,  directly  in  part  causes  it 
Washington  v.  B.  &  O.  By.  Co..  17  W.  Va.  190;  Dun  v. 


Bailroad  Co.,  78  Va.  668;  B.  ft  O.  B.  B.  Co.  v.  McKen- 
zie,  81  Va.  71.    See  Nash  v.  Bailroad  Co.,  82  Va.  56. 

Or.  as  stated  in  Bichd.  &  Danvl.  B.  Co.  v.  Pickle- 
seimer,  86  Va.  798, 10  S.  E.  Bep.  44,  it  consists  in  such 
acts  or  omissions  of  plaintiff,  as  amount  to  want  of 
ordinary  care,  as,  co-operating  with  negligent  acts 
of  defendant  are  the  proximate  cause  of  the  injury. 

But  it  is  not  contributory  negligence  for  a  plain- 
tiff to  be  guilty  of  a  negligent  act  which  might  have 
produce*  the  injury,  if.  before  it  actually  results, 
the  defendant  is  guilty  of  some  negligent  act  which 
was  the  immediate  cause  of  the  injury,  even  though 
no  damage  could  have  resulted  to  the  plaintiff,  had 
he  not  been  originally  negligent  Washington  v. 
B.  ft  O.  B.  Co.,  17  W.  Va,  190. 

Therefore  if  the  direct  cause  is  defendant's  omis- 
sion, after  knowing  plaintiff's  negligence,  to  use 
proper  care  to  prevent  its  consequences,  a  recovery 
may  be  had.  Farley  v.  Bailroad  Co.,  81  Va.  788; 
Bailroad  Co.  v.  Barksdale,  82  Va.  880;  Va.  Mid.  B.  Co. 
V.  White,  84  Va.  498,  6  S.  E.  Bep.  678;  Bailroad  Co.  v. 
Burge,  84  Va.  68,  4  S.  £.  Bep.  21 ;  Coyle  v.  B.  ft  O.  B. 
Co.,  11  W.  Va.  94:  Budd  v.  B.  ft  D.  By.  Co.,  80  Va.  546: 
Downey  v.  C.  ft  O.  By.  Co.,  28  W.  Va.  788;  Johnson  v. 
B.  B.  Co.,  25  W.  Va.  671. 

Theory  of  Contributory  Negligence  as  a  Defence.— 
The  principle  of  right  that  limits  responsibility  for 
negligence  to  the  reasonable  results  that  follow 
therefrom  underlies  the  rule  that  there  is  no  liabil- 
ity  when  contributory  negligence  Is  shown.  For  if 
it  appears  that  an  injury  has  been  occasioned  by 
the  negligence  of  the  person  who  is  charging  a 
breach  of  the  duty  to  exercise  care  upon  another, 
then  this  person  is  himself  answerable  for  the  dam- 
age and  he  cannot  recover  compensation  from  any 
one  else.  The  damage  is  the  reasonable  result  of 
the  contributory  negligence  and  not  of  the  original 
wrongdoing.  And  it  is  important  to  observe  that 
in  all  cases  it  is  necessary  that  this  must  be  true, 
and  that  the  contributory  negligence  must  be  the 
proximate  cause  of  the  injury,  or  it  will  be  no 
defence.  The  damage  must  be  Justly  attributable 
to  it  to  allow  the  original  wrongdoer  to  escape  from 
the  final  effect  of  his  act  As  is  said  by  an  eminent 
authority,  the  person  who  is  injured  by  the  negli- 
gence of  another  *'is  not  to  lose  his  remedy  merely 
because  he  has  been  negligent  at  some  stage  of  the 
business,  though  without  that  negligence  the  subse- 
quent events  might  not  or  could  not  have  happened ; 
but  only  if  he  has  been  negligent  in  the  final  stage 
and  at  the  decisive  point  of  the  event  so  that  the 
mischief,  as  and  when  it  happens,  is  proximately 
due,  to  his  own  want  of  care  and  not  to  the  defend- 
ants." Pollock  on  Torts,  p.  875:  Shearman  and  Bed- 
field  on  Neg.,  %  04;  Wharton  on  Neg.,  1 800;  Jones  on 
Neg.  of  Mun.  Corp.  §  206. 

See,  on  general  subject  of  contributory  negligence. 
N.  ft  P.  B.  B.  Co.  V.  Ormsby,  27  Gratt  466;  N.  ft  W.  B. 
B.  Co.  V.  Groseclose,  88  Va.  267,  13  S.  E.  Bep.  46^; 
Trumbo  v.  Street-Car  Co..  80  Va.  780, 17  S.  E.  Bep. 
124;  B.  ft  D.  B.  B.  Co.  v.  Pickleseimer.  85  Va.  798,  10 
S.  E.  Bep.  44;  Blchd.  ft  Danvl.  B  B.  Co.  v.  Scott  88 
Va.  968,  14  S.  £.  Bep.  768;  N.  ft  W.  B.  B.  Co.  v. 
Ferguson,  79  Va.  241;  Beed  v.  Axtell,  84Va.  281.  4  S. 
E.  Bep.  687;  N.  Y.,  etc.,  B.  Co.  v.  Cooper,  86  Va.  989,  9 
S.  E.  Bep.  821 ;  Jammison  v.  C.  ft  O.  B.  Co.,  92  Va.  827. 
28  S.  E.  Bep.  768. 

b.  Ca%€9  lUuttrativs  of  Principles, 

(a)  Bntering  Conveyance.— In  an  action  for  per- 
sonal injuries,  it  appeared  that  plaintiff  was  travel- 
ing as  a  stock  shipper  on  defendant's  freight  train : 
that  at  the  end  of  a  run,  on  a  rainy  night  the  train 


381 


II  QRATT. 


Virginia  RBPORts,  Annotatbd. 


lifirence,  unless  it  appears  that  the  defendant  knew 
tbe  danger  ^ud  omitted  to  waxH  the  paasencer. 

Jumping  from  Moving  Car  to  Escopo  laqModlBK  !>•■• 
ser.— Yet,  wbere  a  passenger,  acting  witb  reasonable 
care.  Jumps  from  a  movinff  carlo  order  to  escape  an 
impending*  danger,  and  Is  injared  thereby,  he  is  not 
guilty  of  sach  contributory  neg'llg'ence  as  will  bar  & 
recovery,  even  though  such  injury  would  not  have 
occurred  if  he  had  remained  upon  the  car.  Dlmmey 
V.  W.  &  E.  G.  R.  R.  Co.,  87  W.  Va.  88. 

Qoins  upon  Platform  When  Train  Stops. — ^And  where 
a  passenger,  who  has  been  informed  that  the  train 
wlU  stop  at  the  station  for  10  or  15  minutes,  goes  upon 
the  platform  of  the  coach  to  greet  a  friend  while  the 
train  stops,  it  is  not  negliirence.  So.  By.  Co.  r.  Smith, 
06  Va.  187.  28  S.  E.  Rep.  178. 

(c)  Leaving  Coavoyanco. 

Stepping  Off  Station  Platform  in  Dark.— But  in  Beed 
V.  Axtell  &  Myers,  84  Va.  881,  4  S.  E.  Rep.  G87.  a 
passenger,  while  staying  over  at  a  station  on  the 
company's  road  at  night,  went  upon  the  platform, 
and  walked  to  the  end  where  she  fell  off  and  was 
injured.  The  night  was  dark,  and  the  platform 
lamp  had  been  temporarily  moved  to  be  trimmed. 
The  court  held  that  the  plaintiff  was  guilty  of  reck- 
lessness, and  could  not  recover. 

Pasfongar  by  Mistake  Jumps  Off  Bud  of  Caboose.— 
Similarly,  a  passenger  in  a  caboose  of  a  freight  train* 
was  awakened  by  the  conductor,  and  informed  that 
he  had  reached  his  destination ;  and  after  the  train 
had  passed  it  a  little,  and  stopped  at  the  frog,  the 
passenger  was  again  awakened  by'  the  conductor, 
and  could  then  have  gotten  off  safely.  The  con- 
ductor soon  returned,  and  woke  him  a  third  time, 
telling  him  to  get  off  and  then  went  out  at  the  end 
of  the  caboose,  and.  the  night  being  very  dark  stood 
on  the  station  platform  with  the  lantern  in  his  hands 
within  three  feet  of  the  car  platform.  There  was  no 
chain  across  the  end  of  the  platform  in  rear  of  the 
caboose,  and  it  was  not  necessary  to  have  any.  The 
train  commenced  backing.  The  passenger  walked 
to  the  end  of  the  car.  Jumped  off,  and  was  severely 
injured  by  the  cars  passing  over  him.  The  court 
held  that,  although  the  company  was  culpably  negli- 
gent for  having  insufficient  station  lights,  and  for 
not  warning  the  passenger  to  wait  until  the  train 
was  still,  yet  the  passenger's  contributory  negli- 
gence precluded  him  from  recovering  for  the  in- 
Jury.  Richmond  &  D.  R.  Co.  v.  Morris.  81  Qratt. 
200. 

Thrown  from  Platform  by  the  Jerking  of  the  Cars.— 
And  in  N.  ft  W.  R.  R.  Co.  v.  Prinnell  (Va.  1887).  8  & 
E.  Rep.  06,  when  a  station  had  been  announced,  the 
train  stopped  at  the  accustomed  place,  and  a  passen- 
ger, who  was  descending  the  steps  in  the  act  of  alight- 
ing,  was  thrown  down,  either  by  a  sudden  Jerking  of 
tbe  car  or  its  unexpected  motion.  The  court  held 
that  the  plaintiff  was  not  guilty  of  negligence,  as  he 
was  on  the  platform  in  response  to  the  defendant's 
invitation  to  alight :  and  the  defendant,  having 
violated  its  duty  by  moving  the  train  when  the  plain- 
tiff had  the  legal  righ  t  to  assume  that  it  would  remain 
stationary,  was  guilty  of  negligence  for  which  an 
action  would  lie. 

8.  Imputed  Nbolioencb.— And  where  by  a  rail- 
road company's  negligence  a  child  of  tender  age 
and  AOAftii  jKri*  is  injured,  the  contributory  negli- 
gence of  its  parents  is  not  to  be  imputed  to  the 
child:  and  whether  the  action  for  damages  la 
brought  by  the  child  itself  or  by  its  personal  repre- 
sentative, the  company  is  liable.  N.  &  W.  B.  Oo.  v. 
window  of  a  railway  car  is  fatal  contributory  neg-   Oroseclose,  88  Va.  807,  18  S.  E.  Rep.  464. 


stopped  Just  before  crossing  a  bridge,  where  it  Is 
customary  to  detach  the  caboose  in  which  plaintiff 
had  been  riding:  that  he  could  walk  across  or  ride 
on  the  rear  freight  car:  that  the  stop  was  long 
enough  to  enable  him  to  make  a  change;  but  he 
remained  in  the  caboose  till  it  was  uncoupled,  and 
the  train  had  started,  when  he  went  forward,  with 
a  large  valise  in  his  hand,  and  In  attempting  to 
climb  on  car  while  in  motion  fell  through  the 
bridge.  Held,  his  own  negligence  was  tho»  cause  of 
his  misfortune.  R.  &  D.  R.  Co.  v.  Plcklesimer,  80 
Va.  880, 16  S.  E.  Rep.  246:  R.  A  D.  R.  Co.  y.  Picklesei- 
mer,  86  Va.  786. 10  S.  E.  Rep.  44. 

ib)  In  Transitu. 

Riding  on  Platform.— It  is  the  duty  of  a  passenger 
unnecessarily  riding  on  the  platform  of  a  car  in 
motion  to  go  into  the  car  when  requested  by  the 
conductor  or  olher  person  having  charge  of  the 
train,  when  there  is  standing  room  inside,  and  by 
Reason  of  such  refusal,  and  by  going  down  on  the 
steps  of  the  car  without  the  knowledge  of  the  con- 
ductor or  other  person  having  charge  of  the  train, 
he  loses  his  balance  and  falls  overboard,  and  is  in- 
jured, he  is  guilty  of  contributory  negligence  such  as 
will  preclude  his  recovery  for  such  injury.  Fisher 
V.  W.  Va.  &  P.  Ry.  Co.,  42  W.  Va.  188,  84  S.  E.  Rep.  era 

Passing  from  One  Car  to  Anotlior.— But  it  is  not  neg- 
ligence per  m  for  a  passenger  on  a  rapidly  moving 
train  to  attempt  to  pass  out  of  one  car  into  another, 
in  search  of  a  seat.  C.  ft  O.  R.  Co.  v.  Clowes,  08  Va. 
180.  24  S.  E.  Rep.  888. 

Riding  on  Pilot  of  Engine.  ^  However,  where  a 
railroad  company  Is  in  the  habit  of  carrying  its 
shopmen  to  and  from  their  work  as  a  matter  of 
accommodation  and  without  any  agreement  or  com- 
pensation therefor.  If  its  train  is  so  crowded,  that 
one  of  said  shopmen •  cannot  get  a  seat  in  the  cars, 
that  fact  will  not  Justify  him  in  sitting  on  the  pilot 
of  the  engine;  and  if  he  does  improperly  do  so,  it  is 
his  duty  to  leave  the  pilot  and  go  into  the  cars  at 
his  first  opportunity.  Downey  v.  C.  A  O.  Ry.  Co..  28 
W.  Va.788. 

Riding  In  Conductor's  Chair  In  Caboose  of  Freight 
Train.— In  Norfolk*  W.  R.  R.  Co.  v.  Ferguson,  70  Va. 
241,  a  passenger  in  a  freight  car  who  had  been 
drinking,  and  who,  instead  of  taking  a  perfectly  safe 
seat  designed  for  passengers,  along  the  sides  of  the 
car,  sat  in  the  conductor's  loose  chair  tipped  up 
against  a  box  within  three  inches  of  the  open  side 
door,  was  thrown  out  by  the  Jar  of  the  cars  run- 
ning together,  because  of  the  train  running  at  86 
miles  an  hour  around  sharp  curves.  It  was  held 
that  he  was  guilty  of  contributory  negligence. 

Resting  Arm  on  Window  Sill— Not  Protruding.— Yet 

to  rest  the  arm  upon  the  window  sill  of  a  car,  pro- 
vided it  does  not  protrude,  is  not  negligence  per  ee. 
Carrlco  v.  W.  Va.  Cent,  etc.,  Co.,  86  W.  Va.  880,  14  S. 

E.  Rep.  12. 
Same— Arm  Protruding  beyond  Line  of  Body  of  the 

Car— Nevertheless,  the  slightest  voluntary  projec- 
tion of  the  limbs  of  the  passenger  from  the  window 
of  a  moving  car  constitutes  contributory  negligence, 
preventing  a  recovery  on  his  part  in  case  of  injury, 
without  regard  to  the  Question  of  negligence  in  the 
carrier  in  falling  to  take  precautions  against  such 
accldenU.  Richd.  &  D.  R.  Co.  v.  Scott,  88  Va.  068.  14 
S.  E.  Rep.  763,  16  L.  R.  A.  01 :  Carrlco  v.  W.  Va.  Cent, 
etc.,  Co.,  86  W.  Va.  880,  14  S.  E.  Rep.  12. 
Thus,  in  Dun  v.  Ry.  Co.,  78  Va.  046,  40  Am.  Rep. 
it  is  held  that  riding  with  the  arm  outside  the 
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i.  COFCURBSNT Nboijoskcs.— MoreoYer,  whereby 
the  concurrent  neirliffence  of  a  carrier  and  third 
person,  a  passenger  is  injured,  the  neff licence  of 
the  former  cannot  he  attributed  to  the  paasenarer 
80  as  to  prevent  him  from  recovering  damasres  of 
the  third  person.  N.  Y.,  P.  &  N.  R.  R.  Co.  v.  Cooper, 
85  Va.  MB.  9  S.  £.  Rep.  821.  And  where  the  negligence 
or  carelessness  of  a  passenarer  concurs  with  that  of 
the  carrier,  causlnff  injury  to  the  passensrer,  the 
carrier  is  not  liable  by  default.  Downey  ▼.  C.  ft  O. 
R.CO..S8W.  Va.782. 

5l  Pboxhcatb  Cause.— The  cause  of  an  injury  in 
the  contemplation  of  law  is  that  which  immediately 
produces  it  as  its  natural  consequence;  and  there- 
fore if  a  party  be  guilty  of  an  act  of  negligence, 
which  would  naturally  produce  an  injury  to  another, 
but,  before  such  injury  actually  results,  a  third 
person  does  some  act,  which  is  the  immediate  cause 
of  the  injury,  such  third  person  is  alone  responsi- 
ble therefor,  and  the  original  party  is  in  no  degree 
responsible  therefor,  though  the  injury  could  nevir 
have  occurred  but  for  his  negligence.  The  causal 
connection  between  the  first  act  of  negligence  and 
the  Injury  is  broken  by  the  intervention  of  the  act 
of  a  responsible  party,  which  act  is  in  law  regarded 
as  the  sole  cause  of  the  injury  according  to  the 
maxim  "7n/ur«  non  remota  eauta  $ed  proxkna  tp^cta- 
«i«r."    Washington  v.  B.  &  O.  Ry.  Co.,  17  W.  Va.  IW. 

And'it  is  important  to  observe  that  in  all  cases  it  is 
necessary  that  the  contributory  negligence  of  the 
plaintiff  must  be  the  proximate  cause  of  the  injury, 
or  it  will  be  no  defence.  Pollock  on  Torts,  p.  876; 
Wharton  on  Neg.  1 800. 

Negligence,  however,  is  the  proximate  cause  of 
an  injury  when  the  Injury  is  the  natural  and  prob- 
able consequence  of  the  negligence  complained 
of.  and  the  result  is  such  as  ought  to  have  been 
foreseen  under  the  circuih stances  In  the  particular 
case.  Connell  v.  Chesapeake,  etc.,  Ry.  Co.,  08  Va. 
44, 24  S.  E.  Rep.  407. 

Illustrating  the  application  of  these  principles.  It 
Is  held  that,  a  person  cannot  voluntarily  incapaci- 
tate himself  from  liability  to  exercise  ordinary 
care  for  his  own  self-protection  and  then  set  up 
such  liability  as  an  excuse  for  his  failure  to  use 
care,  and  if  the  intoxication  contributed  to  the  in- 
jury, as  a  proximate  cause  thereof,  it  is  a  complete 
bar  to  any  action  for  any  damages  sustained  in 
consequence  of  it  Fisher  v.  W.  Va.  ft  P.  R.  Co.,  39 
W.  Va.  806,  10  S.  E.  Rep.  678,  28  L.  R.  A.  768. 

But  in  order  to  debar  a  plaintiff  from  recovery  of 
damages  for  an  injury  from  negligence  it  mast  be 
shown  that  his  negligence  mnst  be  the  proximate 
cause  of  the  injury.  When  both  parties  are  charge- 
able with  negligence,  the  plaintiff  cannot  recover 
if  his  negligence  contributed  in  any  degree  to  his 
injury;  but,  if  it  did  not  contribute  to  it  in  any 
degree,  he  may  recover,  his  negligence  not  then 
being  contributory,  because  not  the  proximate 
cause  of  the  injury,  but  only  remote  from  it,  or  col- 
lateral to  it:  and  the  defendant's  negligence  is  in 
such  case  the  proximate  cause  of  the  injury.  Car- 
rico  V.  W.  Va.  Cent,  ft  P.  Ry.  Co.,  80  W.  Va.  86, 10  S. 
£.  Rep.  671. 

And  though  the  negligence  of  the  plaintiff  be  in  its 
character  contributory,  yet,  if  his  Injury  would 
have  occurred  from  the  defendant's  negligence 
Just  the  same  if  the  plaintiff  had  been  in  no  wise 
negligent,  the  plaintiff  is  not  prevented  by  his  neg- 
ligence from  recovery.  Carrico  v.  W.  Va.  Cent  ft 
P.  Ry.  Co.,  80  W,  Va.  86,  10  S.  E.  Rep.  871. 

Moreover,  even  if  a  plaintiff  be  chargeable  with 


negligence  contributing  to  the  Injury,  yet  if  the 
defendant  knows  of  the  danger  to  the  plaintiff  aris- 
ing from  his  negligence,  and  can  by  ordinary  care 
avoid  the  Injury,  but  does  not  he  is  liable  for  his 
negligence,  notwithstanding  the  plaintiff's  negli- 
gence. Carrico  v.  W.  Va.  Cent  ft  P.  Ry.  Co.,  80  W. 
Va.  86,  10  S.  E.  Rep.  871  ;  Downey  v.  C.  ft  O.  Ry.  Co., 
28  W.  Va.  782. 

r.  EJECTION. 

Conductor's  Right  to  Deouuid  Ticket  or  Pare— Conse- 
quence of  Refusal.— A  railroad  conductor  may  de- 
mand a  ticket  as  evidence  of  a  passenger's  right  of 
passage,  and  on  failure  to  produce  It  may  demand 
payment  of  fare ;  and  on  failure  to  pay  it  may  law- 
fully eject  the  passenger  from  the  train  using  no 
more  force  than  necessary.  MacKay  v.  O.  R.  R.  Co.. 
84  W.  Va.  66,  11  S.  E.  Rep.  787.  See  in  connection 
with  "Ejection"  ante,  "Pares  and  Tickets" ;  also, 
poit  "Actions." 

ejection  for  Not  **OtlMrwlje  Identifying*'  Than  by 
Signing  Ticket —But  where  a  ticket  provides  that 
when  it  is  presented  to  the  conductor  the  passenger 
shall  sign  his  name  thereto,  and  "otherwise  Iden- 
tify** himself  as  original  purchaser  thereof  and  the 
passenger  offers  to  sign  the  ticket  which  offer  the 
conductor  refuses,  and  ejects  him  from  the  train  on 
account  of  his  refusing  to  pay  fare,  the  company  is 
liable  in  damages  for  the  expulsion,  as  the  conduc- 
tor is  not  entitled  to  require  a  passenger  to  "other- 
wise identify*  himself.  N.  ft  W.  Ry.  Co.  v.  Anderson. 
80  Va.  1, 17  S.  E.  Rep.  787. 

Right  of  Cvrler  to  Eject  When  Ticket  Has  Expired.— 
Yet  a  railroad  company  is  justified  in  ejecting  a 
passenger  trying  to  ride  on  a  limited  ticket  which 
has  expired,  and  who  refuses  to  pay  his  fare.  Gro- 
gan  V.  C.  ft  O.  Ry.  Co..  80  W.  Va.  416,  10  S.  E.  Rep.  668. 

Passenger  Ejected  after  Having  Been  Warned  of  Tick- 
et's Invalidity.— And  where  the  holder  of  a  mileage 
ticket  has  been  warned  by  the  conductor  that  a 
ticket  is  not  good,  and  has  been  ordered  taken  up. 
and  the  party  pays  his  fare,  and  neglects  to  make 
inquiries  at  the  proper  place  regarding  his  ticket, 
although  he  has  several  opportunities  of  so  doing, 
and  again  boards  the  train  with  the  Intent  of 
becoming  a  passenger,  and  offers  the  mileage  ticket 
in  payment  of  his  fare,  the  conductor,  upon  refusal 
of  the  party  to  pay  his  fare,  may  take  up  the  ticket 
and  eject  him  from  the  car,  using  no  more  force 
than  is  necessary  for  that  purpose.  Moore  v.  O.  R. 
R.  Co.,  41  W.  Va.  100,  28  S.  E.  Rep.  630. 

Ticket  to  Station  Wiiere  There  Is  No  Stop.— Never- 
theless, where  a  plaintiff,  holding  a  ticket  for  a  sta- 
tion, at  which  the  train  does  not  stop,  is  refused  the 
privilege  of  riding  to  an  Intermediate  station,  and 
is  put  off  in  the  rain,  against  his  consent  and  from 
the  exposure  two  months'  sickness  resulting,  in  con- 
sequence of  which  he  loses  his  position,  he  is  enti- 
tled to  both  compensatory  and  punitive  damages. 
Richmond.  F.  ft  P.  R.  Co.  v.  Ashby,  70  Va.  180. 

Change  of  Rules -Conductor  Not  Informed— Ejection. 
—And  where  a  railroad  company  fails  to  inform  its 
conductor  of  a  change  in  rules  as  to  the  sale  of  tick- 
ets and  stoppage  of  train,  and  such  conductor, 
through  want  of  such  information,  wrongfully 
ejects  him  from  the  train,  the  company  is  liable 
therefor.  Sheets  v.  Ohio,  etc.,  Co.,  80  W.  Va.  476,  20 
S.  E.  Rep.  666. 

Conductor  Mistakes  Distance  Covered  by  Ticket— 
Ejection.- In  N.  ft  W.  R.  R.  Co.  v.  Neely.  01  Va.  680,  22 
S.  E.  Rep.  867,  a  conductor  put  a  passenger  off  the 
train  without  violence  or  abuse  in  the  belief  that 
the  passenger's  ticket  entitled  him  to  ride  no  fur- 
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tber,  and,  on  dlscoverinar  his  mistake  tried  to  sret  a 
conveyance  to  send  for  the  passenger.  It  was  held 
that,  a  verdict  against  the  company  for  $1,000  dam- 
ages for  the  ejection  was  excessive. 

Agent  by  ilUtake  Qlves  Ticket  for  Opposite  Dtrectloo 
—Conductor  Refuses  Recognition.— And  if  a  passenger 
pay  a  railroad  agent  fare  for  a  certain  trip,  and  by 
mistake  of  the  agent  is  given  a  ticket  not  answering 
for  that  purpose  but  only  in  the  opposite  direction, 
and  the  conductor  refuses  to  recognize  such  ticket, 
and  demands  fare,  which  the  passenger  falls  to  pay, 
ejection  of  the  passenger  from  the  train  without 
unnecessary  force  will  not  be  a  ground  of  action 
against  the  company  as  for  a  tort,  but  the  action 
may  and  must,  be  based  on  the  breach  of  a  contract 
to  convey  the  passenger.  Mackay  v.  Ohio  River  R. 
Co.,  84  W.  Va.  65, 11  S.  £.  Rep.  787. 

G.  BAG6A6£. 

Of  What  It  Consists.— 'It  is  impossible  to  define 
with  accuracy  what  will  be  considered  baggage 
within  the  rule  of  the  carrier's  liability.  It  may  be 
said,  generally,  that  by  baggage  we  are  to  under- 
stand such  articles  of  personal  convenience  or  ne- 
cessity as  are  unually  carried  by  passengers  for  their 
personal  use,  and  not  merchandise  or  other  valua- 
bles, although  carried  in  the  trunks  of  passengers, 
which  are  not,  however,  designed  for  any  such  use, 
but  for  other  purposes,  such  as  a  sale  and  the  like.** 
Story  on  Bail.  $409. 

But  "what  should  constitute  necessary  baggage 
for  a  traveler  depends  very  much  upon  the  circum- 
stances of  each  particular  case.  The  conveniences 
required  for  the  Journey  which  has  been  under- 
taken, the  duration  of  the  absence,  as  well  as  the 
position  of  the  parties,  have  considerable  to  do  with 
it,  and  all  these  are  to  be  considered  as  a  question 
of  fact  for  the  decision  of  the  court  or  Jury." 
Hutchinson  on  Carriers,  S  680. 

Extent  of  Carrier's  Uabillty.— A  railroad  company 
is  liable  as  a  cofnmon  carrier^  for  the  baggage  of  a 
passenger,  to  the  same  extent,  if  the  passenger  is 
traveling  with  his  baggage,  as  if  it  was  carried 
without  him.  Wilson  v.  C.  &0.  R.  R.  Co.,  21  GratL 
664.    See  anU,  "Liability." 

Restricting  Uabillty.— To  restrict  the  liability  of  a 
railroad  company  as  a  common  carrier,  for  the 
loss  of  the  baggage  of  a  passenger,  there  must  be 
proof  of  actual  notice  to  the  passenger  of  such 
restriction,  before  the  cars  are  started ;  and  an  en- 
dorsement on  the  ticket  given  to  the  passenger, 
is  not  enough,  unless  it  is  shown  that  he  knew  its 
purport  before  the  cars  started.  Wilson  y.  C.  & 
O.  R  R.  Co.,  21  Gratt  654.  See  ante,  "Contracts  of 
Exemption  and  Limitation." 

Liability  beyond  Terminus.  —  And  although  a 
through  ticket  given  to  a  passenger  specifies  on  its 
face,  that  each  party  to  the  contract  is  only  liable  for 
losses  on  his  part  of  the  line,  the  railroad  is  liable 
for  loss  on  a  stage  line,  the  proprietors  of  which  have 
contracted  with  the  railroad  company  to  carry  pas- 
sengers and  their  effects  to  their  destination.  Thus, 
under  a  contract  between  stage  proprietors  and  a 
railroad  company,  by  which  the  former  were  to 
carry  passengers  from  the  terminus  of  the  railroad 
to  their  destination,  it  was  held  that  the  proprietors 
of  the  stage  were  agents  of  the  railroad  company, 
and  the  company  was  liable  for  the  loss  of  the  bag- 
gage of  a  passenger.  Wilson  v.  C.  &  O.  R  R.  Co.,  21 
Gratt  654. 

Rules  and  Regulations— Peddler's  Baggage.— A  rail- 
road company  may  make  all  reasonable  rules  for 
conducting  its  affairs.    And  it  is  a  reasonable  rule 


that  it  will  only  carry  as  baggage  the  passenger's 
wearing  apparel,  and  upon  refusal  of  the  passen- 
ger to  certify  that  "his  trunk  contains  nothing  ex- 
cept wearing  apparel,"  the  passenger  is  not  entitled 
to  damage  for  the  company's  refusal  to  carry  such 
trunk.  N.  &  W.  R.  R.  Co.  v.  Irvine,  84  Va.  668,  6  S.  £. 
Rep.  532.  Thus,  a  passenger  in  the  habit  of  carrying 
merchandise  in  his  trunk,  against  carrier's  rnles. 
may  be  required  to  prove  contents  as  a  condition  of 
receiving  and  checking  it  N.  &  W.  R.  R.  Co.  v.  Ir- 
vine, 85  Va.  217,  7  S.  £.  Rep.  238. 

Delivery.— And  where  a  through  passencrer  who 
takes  advantage  of  the  privilege  to  stay  all  night  at 
the  terminus  of  the  road  and  go  on  the  stage  next 
morning,  takes  her  baggage  with  her  to  her  hotel 
where  she  stays,  but  brings  it  out  to  the  stage  with 
her  the  next  morning,  and  commits  it  to  the  agent 
of  the  line,  and  It  is  lost,  the  railroad  company  is  lia- 
ble for  the  loss.    Wilson  v.  C.  &  O.  R.  R.  Co.,  21  GratL 

654. 
•Recovery  of  Penalty  Provided  by  Statute  for  Com- 
pany's Failure  to  Transfer.  —Under  Va.  Code,  ch.  145.  % 
5,  it  is  provided  that  if  a  statute  giving  a  penalty  does 
not  expressly  mention  that  such  penalty  shall  be  in 
lieu  of  damages,  the  party  injured  might  recover 
the  actual  amount  of  damages  suffered  by  reason  of 
the  breach  of  such  statute.  In  construlng^  this  stat- 
ute the  court  held  that  a  plaintiff,  who  has  been  in- 
jured by  the  failure  of  a  railroad  company  to  trans- 
fer his  baggage,  is  not  limited  to  a  recovery  of  the 
penalty  prescribed  for  such  failure  by  Va.  Code.  ch. 
61,  %  17,  but  may  recover  the  amount  of  actual  dam- 
ages. N.  A  W.  R  Co.  V.  Irvine,  84  Va.  668,  5  S.  £. 

Rep.  682.  ^„    A^«-,.^M« 

VI.  ACTIONS. 

A.  AGAINST  CARRIERS  OF  GOODS. 

1.  InGbnbbal. 

Waiver  of  Right  of  Action.— Acceptance  of  goods 
which  a  carrier  has  contracted  to  deliver  at  a  cer- 
tain time  and  which  it  has  failed  to  deliver  until  a 
later  date  is  no  waiver  of  the  consignee's  right  of 
action  for  the  delay.  N.  &  W.  Ry.  Co.  v,  Ship.  Comp. 
Co.,  88  Va.  272,  2  S.  E.  Rep.  180. 

And  where  a  bill  of  lading  does  not  state  the  loca- 
tion of  a  claim  agent's  office,  a  stipulation  that  no- 
tice of  a  claim  must  be  given  within  five  days  Is 
unreasonable  and  void.  N.  &  W.  Ry.  Co.  v.  Reeves, 
97  Va.  284,  83  S.  E.  Rep.  606. 

Demandof  Repayment  of  Excess  before  Suit.— And  a 
repayment  of  freight  charges  in  excess  of  those 
lawfully  chargeable  by  a  railway  company  need 
not  be  demanded  before  bringing  suit  to  recover 
back  the  excess.  W.  Va.  Transp.  Co.  v.  Sweetser. 
25  W.  Va.  484. 

Assignability  of  Right  of  Action.— A  right  of  action 
against  a  common  carrier  for  injury  to  goods  while 
in  cars  of  transportation  is  assignable.  N.  &  W.  R. 
R.  Co.  V.  Read.  87  Va.  185, 12  S.  £.  Rep.  805. 

2.  Pleading  AND  PRACTiCB. 

a.  Form  of  Action,— Whe.n  there  is  a  public  employ- 
ment, from  which  arises  a  common-law  duty,  an 
action  may  be  brought  in  tort,  although  the  breach 
of  duty  assigned  is  the  doing  or  not  doing  something 
contrary  to  an  agreement  made  in  the  course  of 
such  employment,  by  the  party  on  whom  such  gen- 
eral duty  is  imposed.  Southern  Express  Co.  v. 
McVeigh,  20  GratL  264. 

And  in  PerriU  V.  Brewls,  25  GratL  767,  the  court 
said  :  'In  determining  the  character  of  the  first 
count  in  the  declaration  here,  it  is  proper  to  bear  in 
mind  there  is  a  class  of  cases  (among  them  that  of 
bailment)  in  which  the  foundation  of  the    action 
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sprinjTs  out  of  tbe  privity  of  contract  between  the 
parties,  bnt  in  whicli,  nerertlieleBs,  the  remedy  for 
the  breach  or  nonperformance  la  indifferently  in 
assumpsit,  or  in  case  upon  tort  Boorman  v.  Brown, 
8  AdoL  &  Ellis  525 :  Southern  Express  Co.  y.  Mc  Veiffh, 
20  Gratt.  2M. 

"In  all  these  cases  the  contract  is  of  course  re- 
ferred to  to  ascertain  the  rights  of  the  parties 
and  the  measure  of  redress  ;  but  the  wrongful  act 
of  the  defendant  is  relied  upon  as  the  ffravamen  of 
the  action.  This  is  peculiarly  true  with  regard  to 
attorneys,  surg-eons,  carriers  and  the  like.  The  prin- 
ciple is,  however,  not  confined  to  employments  of 
a  public  character,  but  to  all  bailees,  whether  pub- 
lic or  private.  In  cases  of  mere  gratuitous  bail- 
ment, as  no  consideration  is  paid.  It  has  been 
grenerally  considered  that  an  action  ex  cMido  is 
peculiarly  appropriate.** 

Actloa— Nature.— And  in  Spence  v.  N.  &  W.  R.  Co., 
02  Va.  102.  22  S.  E.  Rep.  815.  it  is  held  that,  where  the 
direction  to  a  carrier  is  not  to  deliver  the  goods  until 
payment  shall  be  made  by  the  consignee  the  prop- 
erty in  the  goods  continues  In  the  consignor,  who 
can  sue  for  damage  caused  to  the  same  by  delay, 
either  by  an  action  on  the  case,  or  in  assumpsit. 
And  if  a  shipper  by  compulsion,  pays  a  common 
carrier  more  than  its  legal  rate  of  charge  for 
freight,  such  excess  may  be  recovered  in  an  action 
for  money  had  and  received.  W.  Va.  Trans.  Co.  v. 
Sweetzer.  S5  W.  Va.  484.  See  B.  &  O.  B.  Co.  v.  Bath- 
bone,  1  W.  Va.  87. 

But  there  is  a  conflict  of  authority  as  to  the  nature 
of  an  action  to  recover  a  penalty  for  illegal  charges. 
By  some  courts  it  is  considered  that  a  penalty  creates 
no  contractual  liability,  and  that  the  action  is 
necessarily  one  of  tort.  Hart  v.  B.  A  O.  By.  Co.,  6  W. 
Va.  388. 

Some  courts  consider  the  action  one  of  contract, 
and  approve  of  either  assumpsit  or  debt  to  recover 
the  penalty.  Norfolk,  etc,  R.  Co.  v.  Pendleton,  88 
Va.  360.  18  S.  E.  Rep.  700;  Norfolk,  etc.,  R.  Co.  v. 
Pendleton.  88  Va.  1004, 11  S.  E.  Rep.  1082. 
b.  Proper  Parties  to  Proeeedinos. 
SuH  ai^alnst  Receiver.— And  a  receiver  appointed  to 
assume  charge  of  the  affairs  of  a  railroad  company 
may  be  held  responsible  for  the  damage  actually 
sustained  by  a  shipper  of  freight,  through  the  negli- 
gence  of  the  receiver's  agents  and  employees,  in 
any  case  in  which  the  company  could  be  so  held. 
But  where  the  receiver  is  appointed  by  a  court  of 
equity  he  cannot  be  sued  at  law  without  permission 
of  the  appointing  court.  Melendy  v.  Barbour,  78  Va. 
£44. 

Carrier  Unincorporated— How  Sued.— And  where 
common  carriers  are  not  incorporated,  any  one  or 
more  of  them  may  be  sued  by  his  or  their  name  or 
names  only,  to  recover  damages  for  loss  or  Injury 
to  any  person,  parcel,  or  package,  and  such  suit 
shall  not  abate  for  want  of  Joining  any  of  his  co- 
proprietors  or  copartners.  Va.  Code  1887.  sec.  1297; 
W.  Va.  Code  1900,  ch.  108, 1 9. 

ConnectiniT  Carriers.— Act  March  8,  1892. 1 14  (Acta 
1801-92,  p.  985),  authorizes  the  railroad  commissioner 
to  commence  proceedings  against  any  carrier  which 
fails  to  make  connection  with  other  railroads,  after 
the  commissioner  has  requested  such  roads  to  make 
tsuch  connections.  Two  connecting  railroads  failed 
to  make  connection,  and,  on  the  receipt  of  request 
from  the  railroad  commissioner  suggesting  the 
changes  in  time  which  the  company  should  make, 
the  So.  Ry.  Co.  complied  therewith,  but  the  B.  Co. 
refused  to  adopt  such  time  card.    Ifeld^  that  the  So. 


Ry.  Co.  was  a  proper  party  to  proceedings  to  require 
the  roads  to  make  proper  connections,  though  it 
had  complied  with  the  request  of  the  commissioner, 
since  all  the  parties  should  be  before  the  court,  so 
that  all  the  matters  in  dispute  could  be  determined, 
and  a  Judgment  binding  on  both  corporations,  be 
rendered.  Southern  Ry.  Co.  v.  Com.  (1900).  98  Va. 
758,  87  S.  E.  Rep.  204. 

c.  Process.— In  a  case  ag-alnst  any  common  carrier 
(other  than  a  corporation)  for  a  liability  as  such, 
any  process  against  or  notice  to  the  carrier,  may  be 
served  on  such  carrier,  or  on  any  agent,  or  on  the 
driver,  captain,  or  conductor  of  any  vehicle  of  such 
carrier  in  the  county  or  corporation  wherein  the 
case  is  commenced ;  and  if  the  carrier  be  not  in 
said  county  or  corporation  and  there  be  no  such 
agent,  driver,  captain,  or  conductor  therein,  the 
process  or  notice  shall  be  sufficiently  served  by  the 
publication  thereof  once  a  week  for  four  successive 
weeks,  in  a  newspaper  printed  in  this  state.  Va. 
Code  1887,  sec.  3228.  For  service  of  process  on  corpo- 
raUons.  see  Va.  Code  1887,  IS  3220-27 ;  18  Va.  L.  Jour- 
nal 741. 

d.  The  Declaration. 

Averments— Sufficiency.— If  a  declaration  does  not 
allege  that  the  defendant  is  a  common  carrier,  yet, 
if  the  facts  set  out  constitute  it  such  In  law,  it  is 
sufficient  to  sustain  the  action  against  it  as  a  com- 
mon carrier.    So.  Exp.  Co.  v.  McVeigh,  20  GratL  264. 

And  in  an  action  for  damages  for  failure  to  carry 
goods  at  a  rate  agreed,  an  averment  in  the  declara* 
tlon  that  the  plaintiff  delivered  the  goods  for  ship- 
ment as  he  had  agreed  to  do  is  a  sufficient  averment 
that  the  goods  were  furnished  within  a  reasonable 
time  after  making  the  contract.  Southern  Railway 
Co.  V.  Wilcox,  7  Va.  Law  Reg.  381.  See  also.  Wil- 
liams V.  B.  ft  O.  R.  Co.,  9  W.  Va.  88. 

Moreover,  in  an  action  ag'alnst  a  carrier  for  charg- 
ing an  Illegal  freight  rate,  if  the  declaration  states 
the  weight  of  the  freUrht,  the  time  and  place  where 
delivered  to  defendant  for  transportation,  and 
places  to  which  it  was  to  be  transported,  distance, 
the  amount  which  was  demanded  and  received  by 
defendant  and  that  it  was  more  than  was  lawful, 
contrary  to  the  statute  in  such  case  made  and  pro- 
vided, it  is  a  sufficient  notice  of  the  cause  of  action 
to  the  defendant  to  enable  it  to  make  all  just  and 
proper  defences.  Hart  v.  B.  &  O.  Ry.  Co.,  6  W.  Va. 
388. 

So  a  declaration  is  sufficient  in  law  which  alleges 
that  certain  goods  were  delivered  to  and  accepted 
by  the  defendant  to  be  carried  to  a  certain  destina- 
tion, for  reasonable  reward,  to  be  delivered  to  the 
plaintiff;  but  by  reason  of  the  negligent  manner  in 
which  the  defendant  conducted  itself  In  regard 
thereto,  "the  goods  were  wholly  lost  to  the 
plaintiff."    Williams  v.  B.  &  O.  R.  Co.,  9  W.  Va.  83. 

Similarly,  an  allegation  that  "the  defendant,  be- 
fore and  at  the  time  of  the  committing  of  the  griev- 
ances hereinafter  mentioned,  were  the  owners  and 
proprietors  of  a  certain  railroad,  to  wit,  the  Balti- 
more and  Ohio  Railroad,  and  of  certain  carriages 
used  by  it  for  the  carriage  and  conveyance  of  goods 
and  chattels  In,  upon,  and  along-  said  railway  from 
a  certain  place,  to  wit,  Parkersburg,  Wood  county, 
West  Virginia,  for  hire  and  reward  to  it  the  defend- 
ant In  that  behalf,"  Is  a  sufficient  allegation  that 
the  defendant  was  a  common  carrier.  B.  &  O.  R. 
R.  Co.  V.  Morehead,  5  W.  Va.  298. 

e.  FortoAc^— Condition  In  a  contract  limiting  a 
carrier's  liability  should  be  stated.  If  the  declara- 
tion alleges  an  unqualified  contract  to  carry,  and 
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tlie  contract  proved  is  to  carryt  the  defendant  not 
belnff  answerable  for  certain  risks,  there  is  a  vari- 
ance, and  if  there  are  provisions  in  the  contract 
other  than  are  usnally  embodied  therein  it  is  not 
necessarj'  to  aver  the  reasons  that  influenced  or  the 
purposes  that  controlled  the  shipper  or  carrier  in 
insertinflr  them.  Such  allegations  add  nothing  to 
the  legal  effect  of  the  contract  B.  &  O.  R.  Co.  v. 
Rath  bone,  1  W.  Va.  87. 

And  under  counts  in  a  declaration  in  which  there 
are  no  counts  asrainst  the  defendant  except  aaralnst 
him  as  a  carrier,  or  bailee,  of  cattle,  the  plaintiff 
cannot  recover  for  loss  resulting  from  the  misrep- 
resentation of  the  agent,  whereby  he  was  induced 
to  ship  the  cattle  on  a  slow  train  of  the  defendant 
instead  of  on  a  fast  train.  Maslln  v.  B.  &  O.  R.  Co.« 
14  W.  Va.  180. 

/.  8eU0ff.—A  consignee  cannot  set  off  against  a 
carrier's  charges  the  amount  of  damages  sustained 
by  the  goods  from  an  act  of  Gk)d.  Gait  v.  Archer.  7 
Oratt.  807. 

But  if  a  shipper  by  compulsion,  pays  a  common  car- 
rier more  than  its  legal  rate  of  charge  for  freight, 
such  excess  may  be  recovered  in  an  action  for  money 
had  and  received;  or  It  may  be  used  as  an  offset  in 
an  action  of  assumpsit  brought  by  the  carrier. 
W.  Va.  Transp.  Co.  v.  Sweetzer,  26  W.  Va.  484. 

a.  Bill  of  Exceptiofu.— In  an  action  of  trespass  on 
the  case  against  a  common  carrier,  if  it  appear,  by 
a  bill  of  exceptions,  to  have  been  proved  at  the  trial, 
that  the  defendant  fraudulently  opened  certain 
packages  and  casks,  being  in  his  care,  and  belong- 
ing to  the  plaintiff,  andtook  therefrom  a  part  of  their 
contents,  and  converted  the  same  to  his  own  use, 
but  not  that  the  said  contents  was  feloniously  car- 
ried away,  such  offence  is  to  be  considered  as 
amounting  to  a  trespass  only.  Cook  v.  Darby,  4 
Munf.  444. 

A.  InttrucUons.— In  an  action  to  recover  for  breach 
of  a  contract  in  falling  to  transport  a  quantity  of 
cord  wood,  by  reason  of  which  the  wood  was  washed 
away  by  a  freshet  and  was  lost,  the  court  properly 
refused  to  instruct  the  jury  that  "the  measure  of 
damages  in  case  of  a  failure  to  deliver  goods  accord- 
ing to  contract,  and  w^^ich  are  lost,  is  their  market 
value."  etc.,  defendants  not  being  sued  as  com- 
mon carriers,  and  there  being  no  evidence  of  a 
delivery  of  the  wood  to  them.  And  a  further 
instruction  that  plaintiff  is  entitled  to  recover  as 
damages  whatever  he  may  have  expended  in  the 
recovery  of  the  wood  washed  away,  if  the  jury 
believe  that  it  would  not  have  been  washed  away  if 
defendants  had  kept  their  contract,  is  also  properly 
refused,  in  the  absence  of  any  evidence  to  show  that 
such  damage  can  be  fairly  and  reasonably  con- 
sidered as  naturally  arising  from  the  breach  of  the 
contract  in  question.  Slaughter  v.  Denmead,  88  Va. 
1010,  14  S.  E.  Rep.  888.  See  monographic  noU  on 
"Instructions"  appended  to  Womack  v.  Circle,  80 
Gratt.  102. 

{.  JudamerU- In  an  action  for  damages  the  judg- 
ment should  be  for  the  amount  assessed  by  the  jury 
and  interest  thereon  from  the  date  of  the  judgment, 
and  not  from  the  date  of  the  verdict  Fowler  v.  B. 
&  O.  R.  R.  Co.,  18  W.  Va.  570. 

And  a  judgment  in  proceedings  under  Act  March 
3,  1802,  authorizing  the  circuit  court  to  order  con- 
necting railroad  lines  to  make  connections,  which 
fixes  a  schedule  for  certain  connecting  trains,  to  be 
in  effect  if  the  companies  fail  to  agree  on  a  schedule 
making  a  desired  connection,  is  erroneous,  unless  it 
provides  that  the  connecting  roads  may  afterwards 


agree  on  a  new  schedule,  not  in  conflict  with  the  law. 
So.  Ry.  Co.  V.  Com..  08  Va.  76B.  97  S.  E.  Rep.  204  (1000). 

8.  EVIDKNOB. 

Onus.— Where  a  loss  occurs,  and  the  carrier  afc- 
tempts  to  excuse  himself  from  liability  by  proof  that 
the  loss  was  caused  by  one  of  the  exceptions  to  the 
general  rule,  the  onut  probandi  lies  on  the  carrier 
to  exempt  himself  from  the  liability.  And  it  is  not 
enough  for  him  to  prove,  where  the  goods  are  car- 
ried by  water,  that  the  navigation  is  attended  with 
so  much  danger  that  the  loss  may  happen  notwith- 
standing the  utmost  endeavors  of  the  watermen  and 
crew,  to  prevent  it ;  that  the  person  conducting-  the 
boat  possesses  competent  skill,  has  used  due  dili- 
gence, and  provided  hands  of  sufficient  streng-th  and 
experience  to  assist  him.  Murphy  v.  Staion.  S  Munf. 
280  :  B.  &  O.  Ry.  Co.  v.  Morehead,  5  W.  Va.  SOS  ;  Mc- 
Graw  V.  B.  &  O.  R.  Co.,  18  W.  Va.  861. 

And  a  common  carrier  does  not  by  limiting  his 
common-law  liabilities  by  special  contract  tJiereby 
become  a  private  carrier;  and  if  loss  is  sustained,  the 
burden  of  proof  is  on  him  to  show  not  only  that  such 
loss  arose  from  a  cause  from  which  he  was  exempted 
from  the  responsibilities  from  the  terms  of  his  spe- 
cial contract  but  also  that  it  arose  from  no  negli- 
gence or  misfeasance  of  himself  or  his  servants. 
Brown  v.  Adams  Express  Co..  15  W.  Va.  812 ;  Maslln 
V.  B.  &  O.  Ry.  Co.,  14  W.  Va,  180. 

But  it  should  be  observed,  that  in  an  action  by  a 
shipper  to  recover  on  excess  of  payment  beyond  the 
legal  rates,  the  plaintiff  does  not  have  to  prove  that 
he  demanded  repayment  of  the  excess  before  insti- 
tuting his  suit  West  Va.  Transp.  Co.  v.  Sweetzer, 
25  W.  Va.  484. 

Admissibility.— In  an  action  against  a  carrier  for 
an  alleged  breach  of  contract  to  carry  goods  at  an 
agreed  rate,  the  contracts  of  sale  of  goods  made  by 
the  shipper  to  third  persons,  based  on  the  rate 
agreed,  but  to  which  the  carrier  was  not  a  party, 
and  of  which  it  had  no  knowledge  until  after  breach, 
are  not  admissible  In  evidence.  Such  contracts 
do  not  tend  to  prove  the  making  of  the  contract 
in  suit    So.  Ry.  Co.  v.  Wilcox,  7  Va.  Law  Reg.  S81. 

And  in  assumpsit  against  a  railroad  company  to 
recover  goods  alleged  to  have  been  lost  by  defend- 
ant,  whu  had  engaged  himself  as  common  carrier  to 
transport  them  for  hire,  where  the  declaration 
contains  only  the  common  counts,  without  regard 
to  the  bill  of  lading,  which  contains  valid  exceptions 
against  loss  or  damage  by  fire,  etc.,  the  bill  is  not 
admissible  in  evidence,  not  bein  g  applicable  to  any 
of  the  counte.  B.  &  O.  R  Co.  v.  Rathbone,  1  W.  Va. 
87. 

Sufficiency  —in  an  action  by  a  shipper  against  a 
railroad  company  for  the  loss  of  freight  it  appeared 
that  the  goods  were  delivered   to  defendant  at 
Parkersburg,  W.  Va..  April  18,  1861.  sent  to  &  person 
at  Culpeper  Courthouse.  Va..  that  the  goods  were 
carried  as  far  as  Baltimore,  and  there  sold  at  auc* 
tion  by  the  carrier  in  1864,  for  a  grossly  inadequate 
price.    The  carrier  proposed  to  Justify  by  showing 
that    the    war    between   the  rebels  and   federal 
government  had  begun  war  before  the   date  of 
the  alleged  shipment ;   that  troops  were  marching 
through  Baltimore  to  Washington  previous  to  that 
time ;  and  that  Ft  Sumpter  was  fired  upon  April 
12th  or  18th,  1861 :  and  that   the  president  of  the 
United  States  had  issued  his  call  for  75,000  men  on 
April  15,  1861.    It  was  held  that  the  evidence  only 
showed  that  war  existed,  but  did  not  show  that  the 
defendant  was  thereby  prevented  from  delirering^ 
the  freight    B.  &0.  R  Co.  v.  Morehead.  5  W.  Va. 
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Moreoyer,  evidence  that  plaintiff  delivered  a 
'basket  to  a  servant  of  a  defendant  railroad  company 
to  be  shipped  over  its  road,  that  this  servant  was 
the  same  person  who  had  repeatedly  shipped 
baskets  for  her.  and  that  on  this  occasion  he  said  he 
shipped  it,  and  that  neither  she  nor  any  one  for  her 
ever  received  the  basket,  Jnstifles  a  jndffment  in 
favor  of  the  plaintiff  for  the  valne  of  the  basket 
Qnarrier  v.  B.  ft  O.  R.  Ck>.,  SO  W.  Va.  424. 

B.  AGAINST  CARRIERS  OF  LIVE  STOCK. 

1.  PUEADINO  AHD  PBACTICB. 

Pom  of  Action.— See  principles,  which  apply,  with 
like  force,  discussed  ante,  "In  General":  also,  "Ac- 
tions asrainst  Carriers  of  Goods." 

Who  May  Be  S«Md.>-See  ante,  "Actions  agrainst 
Carriers  of  Goods." 

Dedaoitioii.— Where  a  declaration  alleges  a  spe- 
cial contract  to  carry  certain  live  stock  safely,  and 
the  evidence  adduced  by  the  plaintiff  shows  that 
the  contract  contains  a  stipulation  that  the  defend- 
ant shall  not  be  held  liable  for  any  injury  thereto, 
except  such  as  misrht  result  from  the  rross  netrll- 
irence  of  the  defendant's  employees,  it  will  be  error 
to  refuse  to  Instruct  the  Jury  that  the  variance  will 
warrant  them  in  flndlnr  lor  the  defendant  B.  &  O. 
R.  Co.  V.  Skeels,  S  W.  Va.  SMw  See  ante,  "Actions 
affainst  Carriers  of  Goods." 

yariwice.--Where  a  declaration  in  assumpsit 
charges  common  carriers  or  bailees  for  hire,  for  loss 
or  damaare  generally,  and  an  aarreement  Is  proven, 
showing  that  the  transportation  was  at  the  plain  tiff's 
risk,  which  imposes  a  different  liability  than  that 
charsred,  and  a  verdict  is  rendered  aarainst  the  car- 
rier, it  should  be  set  aside  and  a  new  trial  crranted 
for  reason  of  the  variances.  B.  &  O.  R.  Co.  v.  Rath- 
bone.  1  W.  Va.  87.  See  B.  &  O.  Ry.  Co.  v.  Skeels,  8 
W.  Va.66d. 

liistnictlofis.— If  a  shipper  contract  to  load  and 
care  for  live  stock  at  his  risk,  and  the  evidence 
tends  to  show  that  the  cars  were  overloaded,  and 
the  stock  nearlected  by  the  shipper,  in  an  action  by 
the  shipper  for  injury  to  the  stock  he  is  not  entitled 
to  an  instruction  that  Injury  to  the  stock  in  the  cus- 
tody of  a  common  carrier  for  shipment  raises  a 
presumption  of  nearliffence  against  the  carrier,  and 
that  the  burden  is  on  the  carrier  to  show  that  the 
injury  arose  from  a  cause  for  which  it  is  not  respon- 
sible. Such  instruction  should  be  qualified  by  add- 
ing "except  such  injury  as  results,  or  may  have 
resulted,  from  the  neffliflrence  of  the  shipper,  or  the 
inherent  vice  or  propensity  of  the  animal."  Nor- 
folk ft  Western  Railway  Co.  v.  Reeves,  97  Va.  284,  88 
S.  E.  Rep.  OOA.  See  monographic  note  on  "Instruc- 
tions" appended  to  Womack  v.  Circle,  29  Gratt  192. 

Verdict.— If  in  an  action  for  injury  to  horses 
throuirh  failure  of  the  defendant  railroad  company 
to  provide  suitable  means  for  unloadinsr  the  same, 
it  appears  that  the  defendant  did  not  furnish  the 
usual  flranarway  for  unioadluflr  stock  leadinar  from 
the  car  to  the  irround,  but  the  horses  were  unloaded 
directly  upon  the  depot  platform,  one  side  of  which 
was  unffuarded,  and  that  one  horse  was  injured  by 
either  belnir  crowded  from  or  Jumping  from  the 
nuffuarded  side  of  the  platform,  a  verdict  that  de- 
fendant failed  to  furnish  suitable  means  for  unload- 
ing the  stock  should  not  be  disturbed.  C.  ft  O.  Ry. 
Co.  V.  American  Exch.  Bk.,  98  Va.  496.  28  S.  E.  Rep. 
98&. 

And  where  evidence  shows  that  147  lambs  died 
because  of  defendant's  nerlifirence:  that  they 
averaared  77  pounds  each  and  were  worth  from  seven 
and  one-half  to  eiffht  cents  per  pound  at  the  point  of 


desUnaUon.  a  verdict  for  $742.  with  interest  from 
date  of  injury,  is  Justified.  N.  ft  W.  R.  Co.  v.  Harmaur 
91  Va.  601.  22  S.  E.  Rep.  490. 

Damases —Where  a  railroad  company  agrees  t<r 
deliver  cattle  from  a  point  on  its  own  line  to  a  point 
on  the  line  of  another  railway  company,  and  the 
company  makes  a  mistake  in  reloadlni?,  whereby 
some  of  the  catUe  are  sent  to  another  point,  and 
other  catUe  are  mixed  with  these,  by  which  the  lostf 
occurs  to  the  owner,  the  company  Is  liable  for  thw 
consequent  loss  occasioned  by  such  default  on  Ittf 
part  N.  ft  W.  R.  Co.  v.  Sutherland,  89  Va.  708,  17  S. 
E.  Rep.  12r.  And  where  the  evidence  shows  that  147 
lambs  died  because  of  defendant's  nerliarence:  that 
they  averasred  77  pounds  each,  and  were  worth  from 
seven  and  one-half  to  eight  cents  per  pound  at  the 
point  of  destination,  it  was  held  that  a  verdict  for 
1742.00.  with  Interest  from  date  of  injury,  was  Justi- 
fied. N.  ft  W.  R.  Co.  V.  Barman.  91  Va.  601.  22  S.  E. 
Rep.  490.  See  monogrraphic  note  on  "Damages" 
appended  to  Norfolk,  etc.,  R.  Co.  v.  Ormsby,  27 
Gratt  456. 

2.  EVIDBNCB. 

Admisslirflity— Hearsay.— lu  an  acUon  against  a 
common  carrier  to  recover  for  loss  on  cattle  delayed 
in  transit  the  testimony  of  the  shipper  as  to  wbat 
his  commission  merchant  reported  as  the  amount  of 
the  sales  of  the  cattle  is  hearsay.  The  amount  of 
such  sales  should  be  shown  by  a  witness  who  has 
positive  knowledge  of  the  transaction,  and  the 
defendant  should  have  an  opportunity  to  cross- 
examine  the  witness.  N.  ft  W.  R.  Co.  v.  Reeves,  97 
Va.  284,  88  S.  E.  Rep.  606. 

Sufficiency.— And  in  an  action  aaralnst  a  carrier 
for  injuries  to  animals  throucrh  its  failure  to  unload 
them  for  rest  etc,  as  required  by  the  Revised  Stat- 
utes of  the  U.  S.  S  4886,  evidence  merely  that  the  car 
was  detained  by  a  storm  for  hours,  is  Insufllclent  to 
show  that  the  failure  to  unload  was  caused  by  a 
"storm  or  other  accidental  cause."  C  ftO.  R.  Co.  v. 
American  Exch.  Bk..  92  Va.  495.  28  S.  E.  Rep.  985. 

C.  AGAINST  CARRIERS  OF  PASSENGERS. 

1.  PiiSAOiNo  AND  Practice. 

a.  Form  of  Action,  Partiee,  Venue  and  Queettone  for 
the  Jury  in  General. 

Ponn  of  Action.— An  action  on  the  case  in  tort  may 
be  maintained  in  any  case  in  which  trespass  will  lie. 
Therefore  if  a  passenarer  Is  wronarf ully  ejected  from 
a  car  when  he  has  paid  his  fare,  thouarh  no  force 
was  used  in  ejectlnar  him.  he  may  brinar  an  action 
on  the  case  in  tort  aarainst  the  carrier.  Barnum  v. 
B.  ft  O.  Ry.  Co.,  6  W.  Va.  10:  Boster  v.  C.  ft  O.  Ry.  Co., 
86W.  Va.  818,  16  S.  E.  Rep.  158:  So.  Exp.  Co.  v.  Mc- 
Velarh,  20  Gratt.  264. 

Who  May  Sue  or  Be  Sued.— Where  common  car- 
riers are  not  incorporated,  any  one  or  more  of 
them  may  be  sued  by  his  or  their  name  or  names 
only,  to  recover  damages  for  loss  or  injury  to  any 
parcel,  package,  or  person,  and  such  suit  shall  not 
abate,  for  the  want  of  Joining  any  of  his  coproprie- 
tors  or  copartners.  W.  Va.  Code  1900,  ch.  108,  $  9: 
Va.  Code  1887,  |  1297.  As  to  suit  aarainst  a  receiver 
appointed  by  a  court  of  equity,  see  Melendy  v. 
Barbour,  78  Va.  544.  Also,  see  this  subject  discussed 
ante,  "Actions  aarainst  Carriers  of  Goods." 

Vonuo-Removal  of  Cause —Where  a  railroad  com- 
pany, which  was  incorporated  in  another  state, 
leases  a  railroad  lyinar  in  this  state,  and  operates 
the  same  as  owner  thereof,  any  person  Injured  may 
sue  the  railroad  company  in  the  courts  of  this  state, 
and  such  company  has  no  riarht  to  remove  the  suit 
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to  the  federal  court.   B.  ft  O.  R.  R.  Co.  v.  Wlarlitman, 
29  Oratt  431. 

QaettloiLS  for  tiM  Jury.— In  Va.  Cent.  R.  Co.  y.  San- 
ger, 15  Gratt  280.  contractors  were  employed  by 
defendant  railroad  company  to  deliver  stone  to  be 
used  to  preserve  the  track ;  they  placed  it  in  ridges 
near  the  rails,  where  a  train  was  passing* ;  one  of 
the  stones  fell  apon  the  track,  causing-  the  train  to  be 
derailed,  and  a  passenger,  the  plaintiff  in  the  case, 
was  injured.  As  to  whether  the  company  had  used 
due  diligence  to  guard  against  danger,  was  a  ques- 
tion, as  held  by  the  court,  for  the  jury  to  determine. 
Carrico  V.  W.  Va.  Cent,  etc..  Ry.  Co.,  86  W.  Va.  889, 
14  S.  E.  Rep.  18. 

6.  The  Declaration.— A,  declaration  ag-ainst  a  rail- 
road company  for  personal  injuries  alleg-ed  that 
plaintiff  had  a  ticket  over  defendant's  road,  and 
boarded  a  freight  train,  which  did  not  carry  passen- 
gers, in  the  belief  that  the  ticket  was  good  on  such 
train  :  that  the  conductor  refused  to  stop  the  train, 
and  ordered  him  to  get  off  while  it  was  running  at  a 
high  rate  of  speed  ;  and  that  the  conductor,  in  vio- 
lent lanfiTuage.  threatened  to  eject  plaintiff  from 
the  train  if  he  did  not  obey  the  order,  and  had 
force  at  his  command  to  execute  such  threats  ;  and 
that  upon  belief  that  resistance  would  result  in 
greater  injury  than  leaving  the  train,  he  jumped 
off  and  was  injured.  The  court  held  that  there  was 
sufficient  allegation  of  compulsion  to  excuse  plain- 
tiff from  the  charge  of  contributory  negligence  in 
jumping  off.  Boggess  v.  C.  ft  O.  Ry.  Co.,  87  W.  Va. 
•  297,  16  S.  E.  Rep.  625,  28  L.  R.  A.  777. 

Moreover,  where  a  declaration  avers  that  dece- 
dent was  killed  by  the  oversetting  and  throwinir 
down  of  the  railroad  car  in  which  he  was  being  car- 
ried at  the  time  by  the  defendant  as  a  passenger,  and 
that  the  oversetting  and  throwing  down  of  the  car 
were  caused  by  the  negligence  of  the  defendant,  it 
is  not  demurrable  on  the  ground  that  allegation  is 
too  general.  Searle  v.  Kan.  ft  O.  Ry.  Co.,  82  W  Va. 
970,  9  S.  £.  Rep.  248. 

And  in  Birckhead  v.  C.  ft  O.  Ry.  Co.,  96  Va.  648,  29  S. 
E.  Rep.  078,  a  declaration  alleged  that  a  carrier,  dis- 
regarding its  duties,  negligently  permitted  the  train 
on  which  the  plaintiff  was  a  passengrer  to  stand  on  a 
track  where  it  was  in  danger  of  a  collision;  that  the 
carrier  negligently  permitted  another  train  to  col- 
lide with  the  train  on  which  the  plaintiff  was  a  pas- 
senger; and  that  the  carrier  had  knowledge  of  the 
danger  in  time  to  stop  the  other  train,  and  prevent 
the  collision,  but  failed  to  do  so;  and  that  the  plaintiff 
was  injured.  Held,  that  the  declaration  described 
the  plaintiff's  cause  of  action  with  sufficient  partic- 
ularity. 

But  in  an  action  for  being  ejected  from  a  railroad 
car,  it  is  not  sufficient  to  aver  generally  that  the 
party  was  wrongfully  ejected,  but  it  must  be  suffi- 
ciently set  forth  that  his  expulsion  was  improper, 
and  wrongful,  i.  «.,  being  rightfully  in  the  car  but 
Illegally  expelled.  Bamum  v.  B.  ft  O.  R.  Co.,  6  W. 
Va.  10. 

c.  InttructioM.— In  action  for  refusal  to  receive  and 
check  plaintiff's  trunk,  an  instruction  is  erroneous, 
which  leaves  it  doubtful  whether  the  occasion 
alluded  to  therein  as  that  when  plaintiff  had  not  en- 
deavored to  deceive  defendant,  was  the  occasion 
mentioned  in  the  declaration,  or  some  other.  N.  ft 
W.  R.  Co.  V.  Irvine,  86  Va.  217,  7  S.  E.  Rep.  288. 

And  in  Shen.  VaL  R.  Co.  v.  Moose.  88  Va.  827,  3  S.  E. 
Rep.  796.  a  passenger  who  had  been  suffering  from 
rheumatism  of  the  thigh  was  thrown  from  his  seat 
in  a  car  by  collision  of  the  train,   and  his  leg  was 


broken.  In  a  suit  for  damasres,  counsel  for  the 
railroad  requested  the  court  to  instruct  the  jury 
that,  "Although  the  jury  believe  from  the  evidence 
that  the  injury  complained  of  in  the  declaration  was 
inflicted  by  the  defendant  upon  the  plaintiff,  in  the 
manner  therein  set  out.  yet  the  plaintiff  is  not  en- 
titled to  recover  if  they  shall  further  believe  from 
the  evidence  that  he  was  in  a  feeble  and  Infirm  state 
of  health,  and  such  as  would  have  prevented  a  pru- 
dent man  from  running  the  risk  of  travel;  and  that 
but  for  his  diseased  and  helpless  condition  the  plain- 
tiff would  not  have  suffered  the  injury  so  inflicted  by 
the  defendant."  Such  instruction  was  properly 
refused. 

So  in  an  action  against  a  railroad  company  for 
injuries  to  passengers  caused  by  the  negUirence  of 
defendant  in  allowing  stones  to  be  piled  so  near  the 
track  as  to  strike  plaintiff's  arm.  the  defence  was 
contributory  negligence  on  plaintiffs  part  in  allow- 
ing his  arm  to  protrude  from  the  window  of  the  car. 
The  court  held,  that  an  instruction  that  plaintiff 
was  entitled  to  recover  if  the  servants  in  charge  of 
the  train  were  in  a  position  to  see  the  pile  of  stone,  or 
might  have  seen  it  by  the  use  of  ordinary  care,  and 
could  thereby  have  prevented  the  injury  by  stop- 
ping the  train,  and  failed  to  do  so:  and  that  It  was 
immaterial  whether  the  servants  did  see  the  stones, 
it  being  their  duty  to  do  so.  was  erroneous,  since  it 
was  for  the  jury  to  say  whether  the  servants  should 
have  seen  the  stones;  and  for  the  further  reason 
that  it  ignored  the  evidence  of  contributory  negli- 
gence. Carrico  v.  W.  Va.  Cent.,  etc..  Ry.  Co.,  85  W. 
Va.  889. 14  S.  E.  Rep.  18. 

d.  Damaget. 

When  Amount  Oovemed  by  the  Judgnwat  of  tto 
Jury.— In  actions  by  passeng'ers  against  carriers,  for 
injuries  sustained,  the  judgment  of  the  jury  as 
to  the  amount  of  the  damag'es.  must  govern,  unless 
the  damages  allowed  are  so  excessive  as  to  warrant 
the  belief  that  the  jury  must  have  been  influenced 
by  partiality  or  prejudice,  or  misled  by  some  mis- 
taken view  of  the  merits  of  the  case.  Parish  v. 
Reigle.  11  Oratt  097. 

When  excessive.— But  in  N.  ft  W.  R.  Co.  v.  Lips- 
comb. 90  Va.  187, 17  S.  E.  Rep.  809.1600  was  held  exces- 
sive compensatory  damages  to  a  passeng'erwhowas 
mistakenly  assigned  a  berth  in  a  sleeplnir  car  which 
was  cut  off  from  the  main  train,  and  who  was  thus 
delayed,  and  temporarily  lost  his  baggage  contain- 
ing medicines  which  were  required  for  the  proper 
care  of  his  sick  child. 

Punitive.  PensI  and  Conpensstory,  In  <ienersl.>-The 
terms  "punitive,"  "exemplary,'*  "vindictive,"  and 
"penal"  damages,  are  used  Interchanireably  and  in- 
discriminately by  some  of  the  several  courts,  and 
text  writers.  Others  draw  a  distinction  between 
damages  which  are  exemplary,  and  within  the  dis- 
cretion of  the  jury  in  view  of  all  the  circumstances, 
and  "penal"  or  "vindictive"  damages  which  are  de- 
fined to  be  those  over  and  above  determinate  dam- 
ages resulting  directly,  as  from  a  loss  of  property, 
or  Indirectly,  as  consequential  pecuniary  loss;  and 
over  and  above  what  are  termed  indeterminate,  or 
those  resulUng  from  mental  anguish,  suffering  or 
humiliation.  Determinate  damages  being-  in  their 
nature  compensatory,  the  direct  and  dominant  pur- 
pose is  to  make  whole  the  defendant  in  all  respects, 
as  nearly  as  possible.  Yet  it  is  evident  that  in  doinsr 
so  the  defendant  is  punished  and  warned  as  he  must 
be  in  all  cases  where  damages  are  recovered  a^ralnst 
him.  Still  this  punishment  comes  as  an  indirect  and 
consequential  result,  and  is,  as  it  were,  disregarded. 
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beinar  oYershadowed  by  the  chief  object  to  be  effected 
by  the  allowance  of  the  recovery,  viz.  r—to  compen- 
sate the  person  wronired  by  giying  such  damages  as 
will  be  a  recompense  for  actual  pecuniary  loss,  as 
in  case  of  personal  injury,  for  time  lost,  medicines 
and  physicians'  bills,  and  in  addition  his  measure  of 
loss  resulting  from  mental  anguish,  suflerlniir  or 
wounded  feelings.  Whereas,  if  the  damages  are 
"penar*  or  "vindictive,"  in  the  sense  used^  by  some 
courts,  a  sum  additional  to  compensatory,  in  the 
most  comprehensive  sense,  is  allowed,  regardless  of 
eztenuatinflr  circumstances,  merely  to  inflict  punish- 
ment upon  the  wrongdoer  for  his  malicious,  wan- 
ton, vicious  or  oppressive  conduct,  and  is  in  no  sense 
compensatory,  the  chief  purpose  beinff  to  penalize 
the  wroncrdoer. 

In  deflninff  these  terms,  or  in  applying  the  princi- 
ples to  particular  facts,  these  discriminations  have 
not  been  made  in  the  treatment  of  this  subject. 
The  only  distinction  made  is  that  between  compen- 
satory in  its  restricted  sense,  and  punitive,  which 
is  reffarded  as  covering  all  damages  allowed  be- 
yond the  extent  of  the  amount  necessary  to  reim- 
burse for  actual  loss.  For  a  well-considered  opinion, 
which  defines  these  terms,  and  makes  careful  and 
acute  distinctions  between  the  several  classes  of 
damages,  see  Pegram  v.  Stortz,  81  W.  Va.  2SS0,  6  S. 
E.  Rep.  48S.  See  also,  Minor's  Conflict  of  Laws,  H 
10, 74, 108. 

Compensatory  and   Punitive  Damases  Defined  and 

Compared.— Actual  or  compensatory  danAures  are 
the  measure  of  the  loss  or  injury  sustained,  while 
exemplary  or  punitive  damages  are  something  in 
addition  to  full  compensation,  and  something 
riven,  not  as  one's  due,  but  for  the  protection  of 
the  public.  The  law  awards  the  former  where,  in 
the  unlawful  act,  there  is  an  absence  of  intentional 
wrong*,  fraud,  or  malice,  or  the  act  is  not  oppres- 
sively or  recklessly  committed;  while  the  latter 
are  given  where  the  wrongful  act  is  done  with  a 
bad  motive,  or  with  such  gross  neflrliarence  as 
to  amount  to  positive  misconduct,  or  in  a  manner 
so  wanton  or  reckless  as  to  manifest  a  willful 
disregard  of  the  rig-hts  of  others.  Punitive  dam- 
ages are  damages  airainst  a  person  who  has  wronged 
another  in  a  wanton,  willful,  or  oppressive  manner, 
in  disregard  of  his  rights,  as  a  warning  to  him  and 
others  to  prevent  them  from  committindr  like 
offences  in  the  future.  N.  ft  W.  R.  R.  Co.  v. 
Neely,  01  Va.  880,  548,  22 S.  S.  Rep.  807  (1805). 

Compensatory  Damagc»— When  Awarded.— A  mas- 
ter is  liable  to  the  extent  of  compensatory  damages 
for  the  unlawful  act  of  his  affent,  committed  in  the 
course  of  his  employment,  whether  ratified  or  not 
Thus,  a  passenger  who  is  unlawfully  expelled  from 
a  train  by  the  conductor  is  entitled  to  recover 
damages  therefor  of  the  company.  If  the  expul- 
sion, though  unlawful,  did  not  proceed  from  any  ill 
motive,  and  was  not  rudely  or  recklessly  done,  nor 
in  such  manner  as  to  show  a  conscious  disreg'ard  of 
the  rig'hts  of  others,  and  was  simply  the  result  of  a 
mistake,  only  compensatory  damages  can  be  re- 
covered, and,  on  the  evidence  certified,  the  plain- 
tiff's damag'es  should  be  limited  to  compensation 
for  the  inconvenience,  delay,  and  fatigue  to  which 
he  was  put,  and  a  suitable  recompense  for  the 
injury  done  to  his  feelinirs,  and  for  beinff  expelled 
from  the  train.  Norfolk,  etc..  R.  R.  Co.  v.  Neely,  01 
Va.  680, 22  S.  E.  Rep.  867. 

Ponltlve  Damages— When  Awarded  against  a  Cor- 

poratlon.— Punitive  damages  belong  alone  to  actions 


of  tort :  they  do  not  lie  for  breaches  of  contract. 
N.  &  W.  R.  Co.  V.  Wysor,  82  Va.  2B0. 

As  to  the  question  of  recovery  of  punitive  damages 
against  a  corporation  the  rule  differs  in  the  several 
state  courts  and  in  the  federal  court  The  supreme 
court  of  the  United  States  holds  that  the  question 
whether  a  railroad  corporation  can  be  charged  with 
punitive  damages  for  the  illegal,  wanton,  and 
oppressive  conduct  of  the  conductor  of  one  of  its 
trains  towards  a  passenger,  is  a  question,  not  of 
local  law,  but  of  general  Jurisprudence,  upon  which 
the  Judgment  of  the  supreme  court  of  the  United 
States,  in  the  absence  of  express  statute  regulating 
the  subject  is  not  controlled  by  decisions  of  a  state 
court  Lake  Shore  &  M.  S.  R.  Co.  v.  Prentice,  147  U. 
S.  101. 

Federal  Role.— The  federal  court  adheres  to  the  rule 
that  a  corporation  is  not  liable  in  punitive  damages 
for  injury  committed  by  its  servant  upon  a  pas- 
senger on  the  train  merely  on  the  ground  that  the 
conductor's  Illegal  conduct  was  wanton  and  oppres- 
sive. In  order  to  recover  punitive  damages  against 
a  corporation  it  is  necessary  to  show  that  the  com- 
pany had  knowledge  that  such  servant  was  unsuit- 
able for  the  position  he  occupied,  or  that  the 
company  participated  in,  approved,  or  ratified  his 
treatment  of  the  passenger.  See  Lake  Shore  &  M. 
S.  R.  Co.  V.  Prentice,  147  U.  S.  101,  and  cases  cUed. 

The  weight  of  authority  in  the  several  state 
courts  is  opposed  to  this  view,  and  in  most  of  the 
states  the  rule  is  laid  down,  that  a  corporation  is 
liable  in  punitive  damages  for  the  malicious  and 
wanton  wrongs  of  its  servants,  done  in  the  course 
of  its  employment  See  Spellman  v.  R.  ft  D.  R.  Co., 
28  Am.  St  Rep.  868,  870-888,  containing  an  exhaustive 
note  upon  the  subject  and  quoting  a  full  line  of 
authorities.  See  also,  Lile's  Notes  on  Mun.  Corp.,  p. 
117  et  soQ. 

Wert  Virginia  Rnle.— In  Ricketts  v.  C.  ft  O.  Ry.  Co., 
88  W.  Va.  483, 10  S.  E.  Rep.  801,  it  is  held  that  a  rail- 
road company  cannot  be  made  responsible  for 
exemplary  damages  on  account  of  injuries  done  by 
one  of  its  servants,  even  though  the  act  was  wanton 
and  malicious,  unUtt  the  act  was  expressly  or 
impliedly  authorized  or  ratified  by  the  company. 
See  Downey  v.  C.  ft  O.  R.  Co.,  28  W.  Va.  782. 

Virginia  Rule.— The  position  of  the  Virginia  court 
is  uncertain.  In  N.  ft  W.  R.  Co.  v.  Anderson,  00  Va. 
1,  17  S.  E.  Rep.  767  (June,  1808),  a  passenger  was 
ejected  by  the  conductor  under  the  following  cir- 
cumstances :  The  passenger's  ticket  provided  that 
when  presented  to  the  conductor,  the  passenger 
should  sign  his  name  thereto,  and  "otherwise  iden- 
tify" himself  as  original  purchaser  thereof.  The 
passenger  offered  to  sign  the  ticket  but  the  con- 
ductor refused  this  offer,  demanded  payment  of 
fare,  and  ejected  him  because  he  refused  to  comply 
with  such  demand.  The  court  held  that  the  pas- 
senger was  entitled  to  punitive  damages  but  on  the 
ground  that  the  company  tubaeousntlv  rati/Ud  the 
conductor's  acts. 

In  a  later  case,  N.  ft  W.  R.  Co.  v.  Lipscomb,  00  Va. 
187, 17  S.  E.  Rep.  800  (July,  1808),  a  passenger  with  his 
wife  and  two  children,  one  of  whom  was  very  sick, 
bought  a  ticket  at  Bristol,  Tenn.,  for  Washington. 
D.  C,  and  was  assured  by  the  company's  ofilclals 
that  a  through  sleeper  was  attached  to  the  train. 
Entering  the  train  he  paid  for  two  berths,  and  was 
assured  by  Its  conductor  that  it  would  go  through. 
Suddenly,  without  notice  to  him,  the  sleeper  was  cut 
loose  and  the  train  went  on  carrying  the  sick  child's 
clothing  and  medicine,  part  of  which  was  lost    The 
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sleeper  was  left  on  the  track  at  nlffbt  when  it  was 
too  late  to  flret  into  a  botel  or  drnp  store.  Tbe  jury 
found  that  the  sUnatlon  was  produced  by  the  ner- 
liflrence  of  the  defendant's  officials,  of  whom  the 
conductor  was  one.  The  court  held,  in  conformity 
with  the  rule  laid  down  in  the  federal  court,  that 
the  plaintiff  was  not  entitled  toSpunltire  damages. 
This  part  of  the  opinion,  howerer,  seems  not  to  have 
been  necessary  to  the  decision.  The  federal  rule 
was  adopted,  as  it  would  seem,  unhesitatinsrly.  and 
without  reference  to  or  notice  of  the  great  weiirht 
of  conflicting  authority. 

In  N.  &  W.  B.  CJo.  V.  Neely,  91  Va.  580,  22  S.  E.  Rep. 
t07  (1806),  the  rule  laid  down  in  the  Lipscomb 
Case  was  approved  by  the  court  obiter,  namely, 
that  to  recover  exemplary  damages  of  the  master 
for  the  tortious  act  of  the  servant,  the  act  must 
have  been  previously  authorized,  or  subsequently 
ratified,  or  the  company  must  have  had  knowledge 
of  the  servant's  unfitness.  The  tendency  of  these 
decisions  would  seem  to  indicate,  however,  that  the 
supreme  court  of  appeals  of  Virginia  favors  the 
rule  laid  down  In  the  federal  court  See  R.,  F.  & 
P.  R.  R.  Co.  V.  Ashby,  70  Va.  180,  a  case  in  which 
punitive  damages  were  held  proper.  See  also,  l  Va. 
Law  Reg.  471,  ,620,  for  articles  bearing  upon  the  sub- 
ject of  punitive  dam  ages  against  corporations.  See, 
in  this  connection,  B.  &  O.  Ry.  Co.  v.  Noell.  82  Gratt 
304. 

2.  EriDSlVCB. 

PreMimptlon  and  Onus.— The  upsetting  of  a  stage 
coach  is  prima  /ade  evidence  of  negligence.  Parish 
V.  Reigle,  11  Qratt  007.  And  wheninjnry  or  damage 
happens  to  a  passenger  by  the  breaking  down  or 
overturning  of  a  railroad  train,  or  the  breaking 
down  of  a  bridge*  or  wheel,  or  axle,  or  by  any  other 
accident  occurring  on  the  road,  the  presumption, 
prima  facie,  is  that  it  occurred  by  the  negligence  of 
the  railroad  company,  and  the  burden  of  proof  is 
on  the  company  to  establish  that  there  has  been  no 
negligence  whatsoever,  and  that  the  damage  has 
been  occasioned  by  an  inevitable  casualty,  or  by 
some  cause  which  human  care  and  foresight  could 
notiprevent  B.  &  O.  R.  R.  Co.  v.  Wlghtman,  20  Qratt. 
481.  See  Carrico  v.  W.  Va.  Cent,  etc.,  R.  Co.,  86  W. 
Va.  880, 14  S.  E.  Rep.  12. 

Furthermore,  a  plaintiff  must  be  presumed  to 
have  been  without  fault;  and  If  defendant  relies  on 
the  defence  of  contributory  negligence,  he  must 
prove  it    B.  &  O.  R.  R.  Co.  v.  McKenzle,  81  Va.  71. 

And  where  a  train  separates,  and  the  separated 
cars  collide  so  that  a  passenger  is  injured,  the 
burden  of  proof  is  on  the  company  to  show  want  of 
negligence.  So.  Ry.  Co.  v.  Dawson,  06  Va.  677, 86  S.  E. 
Rep.  006. 

AdoilsslbllUy. 

Hearsay.— Declarations  of  the  mother  of  an  injured 
child  passenger  immediately  after  accident,  are 
mere  hearsay  and  no  more  binding  on  the  estate  of 
the  child  than  would  be  declarations  of  a  stranger. 
N.  &  W.  R.  Co.  V.  Qroseclose,  88  Va.  987,  18  S.  E.  Rep. 
464. 

Wban  Evidence  of  Frequently  Racnrrlns  Accidents 
Admissible.— And  a  street-car  company,  using  elec- 
tricity, is  bound  to  employ  the  best  mechanical  con- 
trivances and  inventions:  and  evidence  that  a 
particular  trolley  wire  has  been  the  subject  of  fre- 
quently recurring  accidents  is  admissible,  as  show- 
ing that  the  company  had  notice  of  its  unsafe 
condition.  Richmond  Ry.  &  E.  Co.  v.  Bowles,  02  Va. 
788.  24  S.  E.  Rep.  388. 

ContrilMitory  NeirilgeiiGa— Bvldence  Certified.— But 


where  the  evidence,  and  not  the  facts,  is  certMeA. 
and  the  defendant  in  snch  action  is  the  exceptor, 
any  evidence  it  may  have  adduced,  tending-  to  shorw 
contributory  negligence  on  the  part  of  the  exc«ptee 
and  contrary  to  the  exceptee's  evidence,  mnst  be 
rejected.  Va.  Code  1887,  I  3484;  N.  A  W.  B.  Co.  v. 
Groseclose,  88  Va.  267, 13  S.  E.  Rep.  464. 

Damages— Condltioa  off  Decadent's  Paatlly.— And  in 
an  action  against  a  railroad  corporation  for  the 
killing  of  a  person,  evidence  is  admissible  to  show 
the  condition  and  circumstances  of  the  family  of 
the  deceased,  his  business  qualiflcations,  the  condi- 
tion of  his  health,  the  amount  he  was  realtzlns' 
anniially  from  his  employment.-  the  value  of  his 
services  to  his  family,  and  the  damage  suffered  by 
them  in  the  loss  of  his  care,  nurture  and  instruction. 
B.  A  O.  R.  Co.  V.  Wlghtman.  80  Qratt  431: 

Usual  Stoppinir  Pl«ce.— Moreover,  testimony  as  to 
what  had  been  the  stopping  place  at  a  certain  station 
is  admissible  in  an  action  for  personal  injuries, 
when  defendant  contends  that  plaintiff  was  in- 
jured whilst  alighting  from  its  train  before  it 
reached  its  usual  stopping  place,  while  in  motion, 
and  the  plaintiff  denies  such  contention.  A.  ft  F.  R. 
R.  Co.  V.  Hemdon,  87  Va.  108,  IS  S.  E.  Rep.  ttO. 

Bagyage  Checks.— So  railway  ba^gacre  checks  are 
admissible  in  evidence,  in  an  action  to  recover  for 
a  loss  of  baggage,  to  show  what  the  company's 
undertaking  was.  Wilson  v.  C.  ft  O.  R.  Co.,  SI  Qratt 
664. 

Weight 

Contributory  Negligence— Projection  of  Arm.— On  a 
question  whether  plaintiff  voluntarily  put  his  arm 
out  of  the  car  window,  or  whether  it  was  cast  out  by 
a  lurch  of  the  train,  and  came  in  contact  with  a 
bridge  through  which  the  car  was  passing,  it  ap- 
peared that  the  rail  on  plaintiff's  side  was  one-half 
inch  lower  than  the  other,  that  neither  the  plaintiff 
nor  the  other  passengers  were  moved  from  their 
seats  by  the  lurch  complained  of,  that  plaintiff 
immediately  after  the  injury  said  that  he  got  his 
axnn  hurt  by  putting  it  out  of  the  car  window,  and 
that  the  top  of  the  car  did  not  touch  the  bridge,  as 
it  must  have  done  in  case  of  a  violent  lurch,  it  was 
held  insufficient  to  show  involuntary  projection  of 
plaintiff's  arm  from  the  window,  and  that  the  ver- 
dict in  his  favor  must  be  set  aside.  Richmond  ft  D. 
R.  Co.  V.  Scott,  88  Va.  066, 14  S.  E.  Rep.  763. 

Some— Forcible  Ejection.— And  in  Boggess  v.  C.  ft 
O.  R.  Co.,  37  W.  Va.  207,  16  S.  E.  Rep.  628,  23  L.  R.  A. 
777,  a  person  having  a  ticket  for  passage  upon  a  rail- 
road, boarded  a  freight  train  which  did  not  carry 
passengers,  believing  the  ticket  good  on  that  train. 
The  conductor  ordered  him  to  get  off  the  train 
while  it  was  running  at  a  speed  which  would  endan- 
ger him  in  getting  off,  and  refused  to  stop  the 
train  so  that  he  might  get  off  safely,  and  in 
violent  and  insulting  language  threatened  to  eject 
the  person  from  the  train  by  force  If  such  order 
was  not  obeyed,  and  he  had  force  at  his  command 
to  execute  the  threat,  and  as  a  result,  the  person 
jumped  from  the  train  to  avoid  ejection  by  force. 
The  court  held  that  he  was  to  be  treated  as  a 
passenger  and  not  as  a  trespasser;  and  there  was 
sufficient  compulsion  or  show  of  force  to  excuse 
the  person  from  the  charge  of  contributory  neg- 
ligence in  so  jumping  from  the  train. 

Speed  of  Train— Negllgenoe.— But  the  mere  speed  of 
a  train,  or  the  fact  that  it  was  behind  time,  when 
the  accident  occurred,  is  not  evidence  of  the  negli- 
gence of  the  employees  having  it  in  charge.  N.  ft 
W.  R.  Co.  V.  Ferguson,  70  Va.  S41. 
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VII.  CRIMINAL  LIABILITY. 

VMatloii  of  Statutory  Re^lstloiis.— Any  common 
carrier  falUnflr  to  comply  witb  tlie  provision  of  ch. 
56.  Va.  Ckxle  1887,  Pol.  Supl.  ch.  66,  or  of  the  general 
laws  of  the  Btate  relating  to  the  transportation  of 
freight  and  passengers  by  common  carriers  when 
not  otherwise  provided  for  by  snch  act  of  the  gen- 
eral law,  shall  for  each  violation  be  deemed  ffuilty 
of  a  misdemeanor,  and  on  conviction  thereof  in  any 
court  of  competent  jurisdiction  shall  be  fined  not 
less  than  one  hundred  nor  more  than  five  hundred 
dollars. 

Embozzloncat—And  if  any  carrier  or  other  per- 
son to  whom  money  or  other  property  which  may 
be  the  subject  of  larceny,  may  be  delivered  to  be 
carried  for  hire,  or  any  other  person  who  may  be 
intrusted  with  such  property,  embezzle  or  fraudu- 
lently convert  to  hU  own  use  or  secrete  with  Intent 
to  do  so,  any  such  property,  either  in  mass  or  other- 
wise, before  delivery  thereof  at  the  place  at  which, 
or  to  the  person  to  whom,  they  were  to  be  delivered, 
he  shall  be  deemed  irutlty  of  larceny  thereof.  W. 
Va.  Code  1900.  ch.  146, 1 2a  See,  in  this  connection. 
Smith  V.  Com.,  4  Gratt.  682;  Com.  v.  Adcock,  8  Gratt 
061. 

PackacM  Prandalontly  Opeaed,  and  Goods  Convertod. 

—But  in  an  action  of  trespass  on  the  case  aarainst  a 
common  carrier,  if  it  appear,  by  a  bill  of  exceptions, 
to  have  been  proved  at  the  trial,  that  the  defendant 
fraudulently  opened  certain  packages  and  casks, 
being*  in  his  care,  and  belonirinflr  to  the  plaintiff, 
took  therefrom  a  part  of  their  contents,  and  con- 
verted the  same  to  his  own  use,  but  not  that  the 
said  contents  were  feloniously  carried  away,  such 
offence  is  to  be  considered  as  amounting  to  a  tres- 
pass only.    Cook  v.  Darby,  4  Munf.  444. 


724        *Nelson's  AdmV  v.  Cornwell. 
October  Term,  1854,  Richmond. 
(Absent  Allsk.  P.) 

I.  Equity  Jurlsdlctlon^fipcclflc  Leffscie<— Delivery  off. 

—Courts  of  equity  have  jurisdiction  in  all  cases  to 
compel  the  delivery  of  a  specific  leiracy  by  the 
executor. 
3.  Specific  Leffscies— Asjont  to— RefandlniT  Bond.*— 

ThouiTh  an  executor  may  have  assented  to  a 
specific  legacy,  he  does  not  thereby  dispense  with 
a  refunding  bond. 

3.  Same— Same— Same— Waiver  of.— if  the  executor 
has  assented  to  a  specific  legacy  and  waived  a  re- 
funding bond,  the  legatee  may  maintain  an  action 
at  common  law  against  the  executor  for  its  re- 
covery: But  the  intention  to  waive  the  refunding 
bond  must  be  very  clear. 

4.  Equity  Practico— Parties— Case  at  Bar.— In  a  suit 
by  a  residuary  legatee  against  the  representative 
of  two  estates,   in  which   it  is  contended  that 

^Executors  and  Administrators— Assent  to  SpedHc 
Legacy— Rofuudinir  Bond.— The  intention  to  waive 
the  refunding  bond  must  be  very  clear,  and  it  will 
not  be  inferred  from  a  mere  assent  to  ^he  legacy, 
because  the  executor  may  be  willing  to  assent  to  a 
legacy,  and  even  to  hold  it  for  the  benefit  of  the 
legatee,  and  still  not  willing  to  part  with  the  posses- 
sion of  it  without  a  refunding  bond.  Whitehead  v. 
Coleman,  31  Gratt  780,  citing  Nelson  v.  Comwsll,  ii 
<3ratt.  794;  Drake  on  Attachments,  1 409;  Daniel  on 
Attachments,  if  68,  226. 


property  specifically  bequeathed  by  one  testator 
is  the  property  of  the  other  estate;  Quare^  if  the 
specific  legatee  is  not  a  necessary  party;  and 
therefore  whether  not  having  been  a  party,  the 
record  of  that  suit  is  evidence  against  him. 
8.  Same— Cause  Heard  on  Bill,  Answer  and  Exhibits— 
Record- QusDre.t— A  cause  is  brought  on  to  be 
heard  upon  the  bill,  answer,  exhibite  and  award; 
(nMtre,  if  the  deposition  and  commissioner's  report 
are  a  part  of  the  record,  and  evidence  as  such  in 
a  case  in  which  the  record  is  evidence. 

6.  Executors  and  Administrators— Snbmlsslon  of  Mat- 
ter to  Arbitration  — DevasUvitt— An  executor, 
though  he  has  authority  to  submit  a  matter  to 
arbitration,  yet  is  responsible  as  for  a  dsvastctvUt 
if  by  the  award  his  tesutor's  estate  is  injured. 

7.  Same— Same— Same.— An  executor  making  an 
improvident  submission  to  a  ward,  as  to  a  part 
of  his  testator's  estate  which  has  l>een  specifically 
bequeathed:  and  the  result  of  the  submission  be- 
ing that  the  property  is  left  in  his  hands  as  his 

tEquity  Practice— Depositions— Failnre  to  Refer  to  In 
Decree-Effect -In  Bloss  v.  Hull,  27  W.  Va.  606.  it  is 
said  :  "Depositions  of  the  plaintiff  and  others  taken 
on  his  behalf  are  copied  into  the  transcript  of  the 
record,  with  a  memorandum  of  the  clerk  that  they 
had  been  filed  in  the  cause  March  28,  1881,  but  said 
depositions  are  not  referred  to  or  recognized  in  any 
order  or  decree  of  the  court,  nor  is  there  anything 
in  any  order  or  decree  to  show  that  they  were  made 
a  part  of  the  record,  or  that  they  were  read  on  the 
hearing  of  the  cause :  therefore  according  to  the 
repeated  decisions  of  this  court,  said  depositions  are 
no  part  of  the  record  and  cannot  be  considered  by 
the  appellate  court.  Camden  v.  Haymond,  0  W.  Va 
680 :  Hill  V.  Proctor,  10  Id.  60  ;  Hllleary  v.  Thompson, 
11  /tf.  118 ;  Park  v.  Petroleum  Co..  26  Id.  lOB ;  Handy 
V.  Scott,  26  I<L  710  ;  Nelson  v.  Cornwell,  it  Gratt.  ni\  4 
Min.  Inst  (2d  £d.)  1106. 

"The  rule  is  qualified  to  some  extent  in  Day  v. 
Hale,  22  Gratt  146,  and  Turnbull  v.  Clifton  Coal  Co., 
10  W.  Va.  290.  According  to  these  cases,  when  depo- 
sitions are  taken  and  filed  in  the  cause,  and  the 
decree  is  supported  by  and  obviously  based  upon 
them,  the  omission  to  refer  to  them  in  the  orders  or 
decrees  of  the  court  will  be  considered  a  clerical 
mistake :  and  the  cause  will  be  treated  as  having 
been  heard  upon  them  as  well  as  upon  the  other 
papers  in  the  cause.    Warren  v.  Syme,  7  W.  Va.  474." 

See  also,  Turnbull  v.  Clifton  Coal  Co.,  10  W.  Va.  806, 
307,  where  the  principal  case  is  cited,  and  the  rule 
modified  as  said  in  the  paragraph  above. 

tBzecutors  and  Administrators— Sulnnisslon  of  Mat- 
ter to  Arbitration  — Devastavit.— In  Wamsley  v. 
Wamsley,  26  W.  Va.  46,  it  is  said  :  "The  court  of  ap- 
peals of  Virginia  in  Wheatley  v.  Martin,  6  Leigh 
62.  decided  that  it  is  competent  for  an  executor 
or  administrator  to  submit  to  arbitration  any 
controversy  concerning  the  estate,  whether  the 
estate  claims  to  be  a  debtor  or  a  creditor ;  that 
this  results  necessarily  from  the  full  dominion 
which  the  law  gives  htm  over  the  assets  and  the 
full  discretion  which  it  vests  in  him  for  the  settle- 
ment and  liquidation  of  all  claims  due  to  and  from 
the  estate.  And  so  far  as  relates  to  debtors  and 
creditors,  parties  to  the  award,  it  is  binding  upon 
the  leg'atees  and  distributees  in  the  same  man- 
ner, as  if  the  adjustment  had  been  made  by  the 
executor  or  administrator  without  an  award,  in 
virtue  of  the  general  powers  belonging  to  his  fiduci- 
ary character.  This  is  simply  the  announcement  of 
the  common-law  rule,  that  a  fiduciary  as  such 
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own  property,  and  be  is  compelled  to  pay  for  it, 
the  legatee  is  not  precluded  by  the  award  from 
recovering  tlie  specific  property. 

S.  5«iBe— Holding  Specific  Legacy— Statute  of  Limi- 
tations.—The  statute  of  limitations  cannot  bar  the 
legatee's  claim  to  his  specific  legacy,  whilst  it  is 
held  ais  sach  by  the  executor,  though  he  had  long 
before  assented  to  the  legacy. 

9.  Same— Same— Same— Case  at  Bar.— A  delay  of 
seventeen  years  by  a  specific  legatee  to  sue  for  his 
legacy,  held  under  the  circumstances  not  to  bar 
his  claim. 

Jesse  Corn  well  of  the  county  of  Prince 
William,  died  in  1805,  leaving-  a  will, 
725  which  does  not  seem  to  *have  been 
recorded  until  Aug-ust  1813.  By  his 
will  he  gave  to  his  wife  Constance  Corn  well, 
the  whole  of  his  estate  whilst  she  remained 
his  widow.  But  if  she  should  marry  again, 
or  upon  her  death  without  marrying,  his 
whole  estate,  after  the  payment  of  his  debts, 
was  to  be  divided  equally  amongst  his  chil- 

•  tnight  submit  to  arbitration  matters  affecting  the 
estate  or  trust  represented  by  him ;  and  that  an 
award  made  in  pursuance  of  such  submission  would 
be  binding  upon  the  parties  to  the  same  extent 
that  it  would  be  if  made  between  parties  acting  in 
their  individual  rights.  8  Leonard  58 :  1  Lomax  on 
Ex*rs  (ist  Ed.)  3S6. 

"The  same  rule  is  announced  in  Nelson  v.  Comwelh 
11  Gratt.  724y  decided  in  1854,  but  upon  a  controversy, 
which  arose  prior  to  the  enactment  of  section 
five,  chapter  one  hundred  and  fifty-three  of  the 
Ck>de  of  1849,  and  therefore  said  statute  had  no  effect 
upon  said  decision. 

'*In  both  of  these  Virginia  cases  the  court  held, 
that  notwithstanding  the  administrator  had  the 
right  to  submit  to  arbitration  any  claim  for  or 
against  his  intestate's  estate,  and  an  award  made 
thereon  was  binding,  still,  if  injustice  was  thereby 
done  to,  or  loss  sustained  by  such  estate,  the  ad- 
ministrator may  be  chargeable  therefor  as  for  a 
devastavit. 

"To  relieve  the  apparent  harshness  of  this  rule  in 
its  operation  upon  the  responsibility  of  the  fiduciary, 
the  statute-law  was  amended  by  the  Code  of  1849,  by 
declaring  that:  *No  such  fiduciary  shall  be  respon- 
sible for  any  loss  sustained  by  an  award  adverse  to 
the  interest  of  his  ward,  insane  person  or  benefi- 
ciary under  any  such  trust,  unless  it  was  caused  by 
his  fault  or  neglect.*    Code  of  Va.,  sec.  5,  chap.  168. 

"This  statute  was  seemingly  too  liberal,  in  the 
opinion  of  the  legislature,  in  relieving  the  fiduciary 
from  responsibility,  and  it  therefore  amended  it  by 
adopting  the  statute  of  1882  (sec.  5.  ch.  63.  Acts  1882), 
before  mentioned,  which  requires  the  fiduciary  to 
act  not  only  without  fault  or  neglect  in  order  to 
excuse  himself  from  responsibility  for  an  adverse 
award,  but  it  requires  him.  in  good  faith,  to  file  a 
petition,  stating  the  facts  to  the  circuit  court  and 
then  obtaining  the  permission  of  that  court  to  sub- 
mit any  fiduciary  claim  to  arbitration,  before  he 
can  claim  exemption  from  liability  for  an  adverse 
award  even  though  it  was  not  'caused  by  his  fault 
or  neglect'"  See  also,  Tennant  v.  Divine,  24  W.  Va. 
891;  Brewer  V.  Hutton.  46  W.  Va.  116.  80  S.  E.  Rep.  85, 
both  cases  citing  and  approving  the  principal  case. 

See  monographic  note  on  "Executors  and  Admin- 
istrators": also,  monographic  no^tf  on  "Arbitration 
and  Award." 


dren  :    And  he  appointed  her  and  his  son 
Gustavus  his  executors. 

At  Comweirs  death  he  left  five  children, 
his  son  Gustavus  who  died  in  the  life  time  of 
his  mother,  intestate  and  unmarried,  and  four 
daughters,  Nancy  who  married  Nehemiah 
Brockley,  Lydia  who  married  Cornelius  Ho£F» 
Catharine  who  married  first  Petty  and  after- 
wards John  Appleby,  and  Kitty  Cornwell. 

Constance  Cornwell  took  possession  of  the 
estate  and  paid  the  debts,  and  seems  to  have 
divided  some  of  the  slaves  among  the  four 
daughters  during  her  life.  In  April  1810 
Cornelius  Hoff  executed  a  paper  by  which  he 
acknowledged  the  receipt  of  a  slave  named 
Martin  and  a  horse,  which,  with  what  he  had 
before  received,  was  in  full  of  the  interest  of 
his  wife  in  the  estate  of  Jesse  Cornwell ;  and 
Gustavus  Cornwell  purchased  the  interest  of 
Brockley  in  the  estate. 

Some  six  or  seven  years  after  the  death  of 
Jesse  Cornwell,  Constance  Cornwell  pur- 
chased of  her  father  a  negro  girl  named 
Prucy,  then  about  ten  or  twelve  years  old, 
for  two  hundred  dollars ;  and  some  three  or 
four  years  after  this  purchase,  she  sold  a 
negro  man  named  Juba,  belong'ing'  to  her 
husband's  estate. 

In  1825  Constance  Cornwell  died,  having* 
made  a  will,  which  was  admitted  to  record  in 
the  County  court  of  Prince  William ;  and 
Thomas  Nelson  qualified  as  her  executor; 
and  at  the  same  time  qualified  as  adminis- 
trator de  bonis  non  with  the  will  annexed  of 
Jesse  Cornwell  deceased.  By  her  will  Con- 
stance Cornwell  bequeathed  to  her  grand  son 
John  Cornwell,  the  oldest  son  of  her  daughter 
Kitty  Cornwell,  the    following*  slaves,  viz  : 

Letty,  Prucy  and  her  two  children 
726      *EliKabeth  and  Albert,  and  the  increase 

of  the  females  forever,  and  also  a  horse : 
And  she  directed  that  he  should  not  sell 
any  of  the  slaves  or  their  future  increase  ; 
and  if  he  attempted  to  sell  them,  they  were 
to  be  free.  And  she  directed  that  the  pro- 
ceeds of  the  sale  of  her  stock,  after  paying- 
her  debts,  should  be  retained  by  her  executor* 
and  applied  to  the  use  of  the  slaves  until 
John  Cornwell  came  to  the  age  of  twenty-one 
years ;  at  which  time  the  slaves  were  to  be 
delivered  to  him  by  the  executor.  The  re- 
mainder of  her  estate  she  directed  to  be  sold 
and  divided  among  her  four  daughters. 

The  personal  estate  of  Constance  Cornwell, 
including  the  slaves  and  horse  given  to  John 
Cornwell,  was  appraised  at  five  hundred  and 
seventy-nine  dollars  and  forty-eight  cents. 
Prucy  and  her  children,  of  whom  there  were 
then  three,  were  appraised  at  four  hundred 
and  fifty  dollars,  and  Letty  was  appraised  at 
ten  dollars.  There  was  also  a  small  tract  of 
land,  which  was  sold  by  the  executor  in  1833, 
to  Catharine  Petty,  for  one  hundred  dollars. 
The  estate  of  Jesse  Cornwell,  which  came  to 
the  hands  of  the  administrator,  was  a  slave 
named  Frank,  appraised  at  three  hundred 
and  twenty-five  dollars,  and  Betsy  and  her 
two  children,  who  were  in  the  possession  of 
Catharine  Petty,  and  were  claimed  by  both 
herself  aud  Kitty  Cornwell ;  and  there  was 
then  a  suit  pending  by  the  latter  ag-ainst  the 
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former  for  the  recovery  of  them ;  which  suit 
went  off  in  1834. 

In  June  1828  Kitty  Cornwell,  Brockley  and 
wife,  Catharine  Petty  and  Cornelius  Hoff 
entered  into  a  covenant  with  each  other  to 
sabmit  their  rig^hts  in  the  estates  of  Jesse 
and  Constance  Comwell,  to  arbitration  ;  and 
on  the  5th  of  December  1829  the  arbitrators 
made  their  award.  They  decided  that  Con- 
stance Comwell  had  no  right  to  dispose  of 

the  property  disposed  of  by  her  will, 
727      and    that  it  should  *be  considered  as 

the  property  of  Jesse  Corn  well's  es- 
tate. That  Hoff  and  Brockley  were  not 
entitled  to  any  further  portion  of  Jesse 
Comwell's  estate.  And  treating  the  prop- 
erty mentioned  in  the  inventory  and  ap- 
praisement of  both  estates,  as  belonging  to 
that  of  Jesse  Corn  well,  and  deducting  from 
the  amount  of  the  whole,  the  probable  worth 
of  Betsy  at  the  age  of  fourteen  years,  two 
hundred  dollars,  and  the  further  sum  of  two 
hundred  dollars  to  which  the  children  of  Betsy 
were  appraised,  and  the  further  sum  of  six 
hundred  dollars,  to  which  Gustavus  Comwell 
was  entitled,  so  as  to  equalize  the  advance- 
ments to  Mrs.  Petty  and  Kitty  Comwell, 
they  divided  the  balance  into  four  parts,  of 
which  they  gave  to  each  of  these  one  part, 
and  directed  that  the  other  two  parts  should 
be  divided  among  the  four  surviving  children 
of  Jesse  Comwell,  as  heirs  of  Gustavus  Com- 

In  18S5  Kitty  Comwell  instituted  a  suit  in 
equity  in  the  Circuit  court  of  Fairfax  against 
Nelson,  Hoff  and  wife,  Brockley  and  wife, 
Catharine  Petty  and  others,  for  the  purpose 
of  enforcing  the  award  of  the  5th  of  Decem- 
ber 1829,  and  also  of  enjoining  a  judgment 
recovered  against  her  by  William  J.  Weir,  as 
assignee  of  Nelson,  on  a  bond  given  by  her 
to  Nelson  for  one  year's  hire  of  the  slave 
Frank  belonging  to  the  estate  of  Jesse  Com- 
well. In  her  bill,  after  stating  the  foregoing 
facts,  and  that  under  the  award  she  was 
entitled  to  Betsy  and  her  children,  then  four 
in  number,  she  charged  that  Nelson  had 
become  possessed  of  these  slaves,  then  as  she 
believed  worth  two  thousand  dollars,  and  that 
she  was  entitled  to  a  share  of  the  other  estate 
in  his  hands.  That  she  had  not  been  able  to 
obtain  from  Nelson  any  part  of  the  property. 
That  pending  these  questions  as  to  the  right 
of  property  in  Jesse  Comwell's  estate,  Nel- 
son had  hired  to  her  one  of  the  slaves  belong- 
ing to  the  estate,  for  the  sum  of  forty 
728  dollars,  for  which  she  had  *given  her 
bond,  bearing  interest  from  the  1st  of 
January  1831,  which  he  had  passed  away,  so 
that  it  had  come  into  the  hands  of  William  J. 
Weir,  who  had  obtained  a  judgment  upon  it. 
That  there  were  no  debts  of  Jesse  Comwell 
to  be  paid,  and  she  was  about  to  be  compelled 
to  pay  the  amount  of  this  bond  given  for  the 
benefit  of  the  estate  to  which  she  was  her- 
self entitled. 

She  further  charged  that  Nelson  had  taken 
possession  of  the  slaves  Betsy  and  her  chil- 
dren, and  had  them  appraised  as  a  part  of  the 
estate  of  Jesse  Cornwell ;  and  that  by  some 
fraudulent  combination  between  Nelson, 
Catharine    Petty   and  John    Appleby,   who 


claimed  one  of  the  children,  to  deprive  the 
plaintiff  of  her  just  rights,  the  said  slaves 
bad  been  sold  and  carried  off  to  the  south. 

The  prayer  of  the  bill  was  for  a  settlement 
of  Nelson's  accounts  as  administrator  of  Jesse 
Corn  well's  estate,  and  that  he  might  be  com- 
pelled to  pay  her  the  amount  due  to  her  from 
said  estate  ;  and  that  Williams,  one  of  the 
parties  made  defendants,  might  be  enjoined 
from  paying  away  the  purchase  money  of 
said  slaves  until  the  further  order  of  the 
court;  and  for  general  relief .  An  injunction 
was  awarded  according  to  the  prayer  of  the 
bill ;  but  was  af terwanls  dissolved  as  to  the 
judgment  obtained  by  Weir. 

Catharine  Petty  answered,  denying  the 
validity  of  the  award,  on  various  grounds, 
one  of  which  was,  that  Constance  Cornwell 
by  her  will  left  property  to  a  considerable 
amount,  which  it  was  contended  she  had 
acquired  after  the  death  of  her  husband,  to  a 
certain  John  Comwell,  and  that  this  prop- 
erty was  decided  by  said  arbitrators  to  be 
divisible  among  the  parties  to  the  award, 
when  John  Cornwell  was  no  party  thereto, 
and  not  bound  by  their  decision. 

That  as  to  Betsy  and  some  of  her  increase, 
she  had  held  adverse  possession  of  these 
729  slaves  more  than  ^ve  *years  before  the 
institution  of  this  suit,  and  thus  inde- 
pendent of  any  other  pretension,  had  acquired 
a  perfect  title  to  them.  That  the  property 
of  Jesse  Cornwell  not  having  been  distributed 
at  the  death  of  Constance  Cornwell,  the  com- 
plainant had  hired  the  negro  man  Frank  from 
Nelson,  and  had  not  paid  any  of  her  bonds 
for  the  hire  since  1827 ;  and  had  finally,  as 
respondent  was  informed  and  believed,  sold 
the  said  slave  to  a  trader ;  that  the  said  slave 
would  have  sold  for  eight  hundred  dollars  ; 
and  thus  the  complainant  had  received  a  pro- 
portion of  the  estates  of  Jesse  and  Constance 
Comwell  greater  than  she  would  have  been 
entitled  to  upon  an  equal  division  of  the 
estates.  She  admits  she  sold  the  slaves  Betsy 
and  her  children  for  one  thousand  five  hun- 
dred dollars. 

Nelson  also  answered  the  bill.  After 
referring  to  the  death  of  Jesse  and  Constance 
Comwell,  he  stated  that  Constance  Comwell 
by  her  will,  amongst  other  things,  bequeathed 
to  her  grand  son  John  Cornwell  a  slave  called 
Prucy  and  her  children,  and  the  increase  of 
the  females  of  them  ;  also  a  horse  ;  with  a 
proviso,  that  he  should  not  be  at  liberty  to 
sell  the  said  slaves  ;  and  that  if  he  attempted 
to  do  so,  they  should  be  free.  And  he  stated 
the  other  provisions  of  the  will.  He  alleged 
that  the  slaves  Prucy  and  her  children  were 
the  absolute  property  of  Constance  Cornwell 
in  her  own  right ;  and  were  not  held  or 
claimed  by  her  under  the  will  of  her  husband. 

He  further  states  that  the  complainant  had 
hired  the  slave  Frank  from  him,  from  1827  to 
1835,  and  had  never  paid  the  hire ;  and  that 
she  had  fraudulently  sold  him,  and  he  had 
been  sent  out  of  the  state.  That  Catharine 
Petty  had  gotten  possession  of  Betsy  and  of 
one  child  she  then  had,  and  afterwards  sold 
her  and  her  four  children,  to  some  per- 
son unknown  to  him,  by  whom  they 
were  removed    from    the    state :     And    he 
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730  ^denies  that  he  was  in  any  manner 
accessory  to  said  sale. 

He  further  states  that  he  had  settled  his 
accounts  of  administration  upon  both  the 
estates  of  Jesse  and  Constance  Corn  well ;  and 
that  he  settled  with  Hoff  and  Nancy  Brock- 
ley  for  their  shares  in  both  estates,  and  had 
their  receipts.  That  chargfing*  the  complain- 
ant with  the  hires  of  Frank  and  his  value, 
she  will  be  found  largfely  a  debtor  to  the 
estates  ;  and  that  he  is  ready  to  settle  with 
Catharine  Petty. 

He  said  that  he  had  no  personal  knowledf>:e 
of  the  award  mentioned  in  the  bill,  but 
insisted  it  could  not  extend  his  liabilities ; 
and  having^  been  founded  on  a  gross  error  of 
fact,  it  was  not  obligatory  even  on  the  par- 
ties to  the  submission.  That  as  to  the  land 
held  by  Constance  Com  well  in  her  own  right, 
and  as  to  the  slave  Prucy  and  her  children, 
and  the  horse  devised  to  her  grand  son  John 
Corn  well,  who  was  yet  alive,  her  will  was  in 
all  respects  valid.  And  the  arbitrators  had 
by  their  award,  under  a  mistake  as  to  this 
fact,  taken  away  the  property  devised  to  John 
Cornwell,  who  was  no  party  to  the  submis- 
sion, and  had  adjudged  it  to  others.  And  he 
insists  that  for  this  and  other  reasons  the 
award  is  void. 

In  May  1837  the  court  made  a  decree  direct- 
ing Nelson  to  settle  his  accounts  of  adminis- 
tration on  the  estates  of  Jesse  and  Constance 
Cornwell  before  a  commissioner  of  the  court: 
And  it  was  further  ordered  that  said  commis- 
sioner take  any  and  all  such  evidence  as 
either  party  may  require,  and  report  the 
same  to  the  court .  At  the  May  term  1838 
the  report  of  the  commissioner  was  recom- 
mitted, and  he  was  directed  to  enquire  what 
portions  of  the  slaves  or  other  property  in 
the  proceedings  mentioned,  belonged  to  the 
estates  of  Jesse  and  Constance  Cornwell, 
respectively  ;  what  amounts  in  money 

731  or  property  had  been  received  *by  the 
respective     legatees ;    that    he    settle 

accounts  between  said  legatees,  and  that  he 
equalize  their  shares  of  the  same  as  near  as 
may  be,  according  to  their  respective  rights 
and  interest. 

At  the  May  term  1842  an  order  was  made 
by  consent  of  parties,  that  the  matters  in  dis- 
pute between  the  parties  be  referred  to  Alger- 
non S.  Tebbs  and  Ferdinand  D.  Richardson, 
with  umpire,  whose  award  or  the  award  of 
such  umpire,  should  be  final.  And  on  the  8th 
day  of  June  1844,  the  cause  came  on  to  be 
finally  heard  upon  the  bill,  answers,  exhibits 
and  the  award  of  A.  8.  Tebbs  and  F.  D. 
Richardson,  which  was  filed  at  the  preceding 
term  of  the  court ;  and  no  exceptions  having 
been  taken  thereto,  it  was  decreed  that  the 
said  award  be  confirmed,  and  that  the  com- 
plainant Kitty  Cornwell  recover  of  the  de- 
fendant Thomas  Nelson,  the  sum  of  four 
hundred  and  seventy -four  dollars  and  sixty- 
four  cents,  with  legal  interest  on  three  hun- 
dred and  fifty-eight  dollars  and  twenty-two 
cents,  a  part  thereof,  from  the  1st  of  October 
1843  till  paid,  and  the  costs  of  this  suit ;  and 
that  the  said  Thomas  Nelson  recover  of 
Catharine  Appleby,  formerly  Catharine  Corn- 
well,  the  sum  of  three  hundred  dollars,  with  | 


interest  from  the  14th  of  October  1843,  with- 
out costs. 

There  is  a  memorandum  of  the  clerk,  made 
in  the  foregoing  cause,  that  the  award  re- 
ferred to  in  the  foregoing  decree,  is  not  now 
among  the  papers  in  the  cause ;  the  same  hav- 
ing been  lost  or  taken  from  the  bundle. 

The  report  of  the  commissioner  in  this 
cause  does  not  appear  ;  but  there  are  a  num- 
ber of  depositions,  exhibits,  &c.,  which  the 
clerk  states  is  a  part  of  the  record  in  the 
cause,  and  were  referred  to  and  returned  with 
the  commissioner's  report.  These  deposi- 
tions generally  related  to  the  slaves  Frank 
and  Betsy  and  her  children  ;  but  there 

732  were  some  of  them  which  related  *to 
Prucy  and    her    children.     Althoug-h 

there  was  some  contradiction  in  the  testi- 
mony, yet  it  was  clear  that  Frank  had  been 
carried  off  and  sold  in  1835,  and  that  Kitty 
Cornwell  had  received  the  purchase  money : 
How  much  that  was  the  evidence  did  not 
disclose ;  and  the  estimate  of  his  value  varied 
from  three  hundred  and  fifty  dollars  to  eleven 
hundred  dollars.  Prucy  and  her  six  children 
were  valued  at  that  time  by  two  witnesses  at 
one  thousand  seven  hundred  and  twenty  dol- 
lars. A  witness,  who  was  called  on  by  the 
commissioner,  speaks  of  them  as  being  of 
very  light  complexion  ;  some  of  the  children 
would  be  taken  to  be  white,  and  they  were 
generally  delicate.  They  were  valued  at 
small  prices,  on  account  of  their  complexion 
and  health. 

In  a  memorandum  of  notes  of  the  evidence 
and  points  in  the  cause,  returned  by  the 
commissioner  with  his  report,  it  is  stated  that 
Nelson  was  indebted  as  administrator  and 
executor,  on  the  1st  of  May  1838,  four  hun- 
dred and  eleven  dollars  and  twenty-four  cents 
of  principal,  and  two  hundred  and  four  dol- 
lars and  sixty-six  cents,  interest  to  that  date. 
Up  to  that  time  he  had  advanced  to  Catharine 
Petty  two  hundred  and  ninety-eight  dollars 
and  thirteen  cents  of  principal,  and  seventy- 
four  dollars  and  five  cents  of  interest,  and  to 
Kitty  Cornwell  three  hundred  and  nineteen 
dollars  and  seventy-seven  cents  of  principal, 
and  one  hundred  and  twenty-two  dollars  and 
ninety-six  cents  of  interest.  He  estimates 
the  value  of  Frank,  when  sold  in  1835,  at 
one  thousand  dollars ;  and  Betsy  and  her 
children,  at  same  time,  at  one  thousand  Hve 
hundred  dollars.  Of  Prucy  and  her  chil- 
dren, he  says,  they  cannot  be  brought  into 
this  controversy,  John  Cornwell  not  being^  a 
party ;  and  Kitty  Cornwell  makes  no  claim 
to  them  in  her  bill  or  otherwise,  except  that 
she  has  taken  some  evidence  leaning*  that 
way.  These  slaves  are  in  the  possession  of 
Thomas  Nelson  the  defendant. 

733  *Thomas  Nelson  died  in  1845,  and 
John  C.  Weedon  qualified  as  his  ad- 
ministrator. Prucy  and  her  children  hav- 
ing been  in  the  possession  of  Nelson  at  his 
death,  Weedon  took  possession  of  them  as 
a  part  of  his  estate :  He  sold  two  of  the 
children  to  a  trader,  who  took  them  to 
Washington  city;  and  in  June  1847  John 
Cornwell,  then  living  in  Georgetovm,  in- 
stituted  proceedings   to   recover  them,    as 
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belong-ing-   to   him   nnder  the  will  of  Con- 
stance Cornwell. 

In  July  1847  John  Cornwell  instituted  this 
suit  in  the  Circuit  court  of  Prince  William, 
ag-ainst  Weedon,  to  recover  Prucy  and  her 
other  children.  In  his  bill  he  set  out  the 
bequest  to  him  by  Constance  Cornwell,  of 
the  slave  Prucy  and  her  children,  to  be 
delivered  to  him  when  he  attained  to  the 
ag^e  of  twenty -one  years;  the  taking*  pos- 
session of  the  slaves  by  Nelson  as  her  ex- 
ecutor, the  death  of  Nelson  without  having 
delivered  the  slaves  to  him,  that  the  estate 
of  his  testatrix  was  not  indebted  or  the 
debts  were  all  paid ;  that  Weeden  had  sold 
two  of  the  slaves,  and  the  plaintiff  appre- 
hended he  would  sell  the  others,  and  have 
them  sent  off  to  the  south.  And  stating* 
their  names,  he  said  that  he  could  not  pi^ove 
that  Nelson  had  ever  assented  to  the  leg'acy, 
or  that  all  or  which  of  the  slaves  were  in 
the  possession  of  Weeden.  He  calls  upon 
Weeden  to  say  in  whose  possession  the 
slaves  are ;  and  he  prays  for  an  account  of 
their  value  and  profits  since  the  death  of 
Constance  Cornwell ;  for  a  delivery  of  them 
to  the  plaintiff;  and  for  general  relief. 

Weedon  demurred  to  the  bill  for  want  of 
equity,  and  because  a  personal  representa- 
tive of  Constance  Cornwell  should  have 
been  made  a  party.  He  also  pleaded  the 
statute  of  limitations;  and  answered.  In 
his  answer  he  says  that  he  has  been  in- 
formed that  Prucy  and  her  children  were 
not  the  property  of  Constance  Cornwell, 
though  she  may  have  attempted  to  dispose 

of  them  by  her  will ;  and  he  calls  for 
734      strict  *proof   of   the    fact    that    they 

were  hers.  He  says  further  that  Nel- 
son made  an  effort  to  assert  his  testatrix's 
title  to  said  slaves,  but  without  success, 
and  that  they  were  held  to  be  the  property 
of  Jesse  Cornwell* s  estate,  and  that  Nelson 
had  been  compelled  to  account  for  them  as 
such.  That  Prucy  and  her  children  be- 
longed to  Nelson  in  his  life  time,  having 
been,  as  he  was  informed,  accounted  for  by 
him  to  the  legatees  of  Jesse  Comwell's 
estate,  as  part  of  that  estate;  and  after 
Nelson's  death  they  came  into  defendant's 
possession ;  and  two  of  them  had  been  sold 
by  him  to  pay  Nelson's  debts.  That  the 
slaves  had  been  kept  openly  by  him  as  a 
part  of  Nelson's  estate,  and  he  had  never 
heard  of  any  claim  set  up  to  them  by  the 
plaintiff  until  the  month  of  January  1847. 
He  insisted  further  that  the  plaintiff  was  a 
free  negro  or  mulatto,  and  therefore  had 
no  right,  since  the  act  of  March  15th,  1832, 
to  maintain  any  action  or  suit  in  equity 
for  the  purpose  of  recovering  or  otherwise 
acquiring  a  permanent  ownership  of  any 
slave  in  any  of  the  courts  of  the  state  of 
Virginia.  And  further,  that  the  plaintiff 
having  slept  upon  his  rights  for  more  than 
twenty  years,  was  not  entitled  to  the  aid 
of  a  court  of  equity,  after  the  death  of 
Nelson,  and  the  loss  of  proof  by  death  of 
witnesses  and  otherwise,  for  the  purpose 
of  asserting  any  demand  under  Constance 
Comwell's  will. 
A  number  of  witnesses   were   introduced 


by  the  plaintiff,  who  testified  as  to  the  pur- 
chase of  Prucy,  then  a  girl  of  ten  or  twelve 
years  of  age,  by  Constance  Cornwell ;  and 
that  she  and  her  children  were  always 
claimed  by  her  and  considered  as  her  own 
property.  Some  of  them  also  testified  to 
the  admissions  of  Nelson,  up  to  a  short 
period  before  his  death,  tnat  the  slaves 
were  the  property  of  John  Cornwell;  and 
that  he  held  them  for  him.  The  credibility 
of  some  of  these    witnesses   was    as- 

735  sailed    by   the   defendant;  and  *wit- 
nesses     were     introduced     by     both 

parties,  whose  opinions  as   to  their  charac- 
ter for  veracity  differed. 

It  appeared  that  the  plaintiff  was  the  son 
of  Kitty  Cornwell,  and  was  a  mulatto.  He 
attained  the  age  of  twenty-one  years  in 
1830;  and  in  IC^,  when  a  minor,  he  re- 
ceived from  Nelson  the  value  of  the  horse 
left  him  by  Constance  Cornwell,  and  left 
the  state;  and,  so  far  as  the  record  shows, 
was  not  heard  of  again  until  1839,  when  he 
was  living  in  Georgetown  in  the  District 
of  Columbia,  where  he  has  continued  to 
live  ever  since.  It  appeared  too  that  Prucy 
herself  was  a  light  mulatto,  and  her  chil-% 
dren  were  very  light  mulattoes,  some  of 
them  showing  scarce  a  trace  of  negro  blood ; 
and  it  seemed  that  the  children  were  the 
children  of  Nelson.  The  other  facts  ap- 
pearing in  the  cause  have  been  already 
stated,  except  the  evidence  of  A.  S.  Tebbs, 
one  of  the  arbitrators  upon  whose  award 
the  decree  of  the  8th  of  June  1844,  in  the 
case  of  Kitty  Cornwell  against  Nelson  and 
others,  was  founded.  His  testimony  is 
stated  by  Judge  Moncure  in  his  opinion. 

In  the  progress  of  the  cause  the  personal 
representative  of  Constance  Cornwell  was 
made  a  defendant,  and  the  case  was  re- 
moved to  the  Circuit  court  of  Spotsylvania. 

The  cause  came  on  to  be  heard  on  the 
24th  of  May  1852,  when  the  court  overruled 
the  demurrer  and  plea,  and  made  a  decree 
in  favor  of  the  plaintiff  for  the  slaves  in 
controversy,  and  for  an  account  of  profits. 
And  from  this  decree  Weedon  applied  to 
this  court  for  an  appeal,  which  was  al- 
lowed. 

Patton,  for  the  appellant. 

Heath  and  Neale,  for  the  appellee. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

The  questions   which   arise   in  this 

736  case  are :  First.  *Whether  a  court  of 
chancery  has  jurisdiction  of  it?  Sec- 
ondly. Whether  the  slaves  in  controversy 
belonged  to  the  estate  of  Jesse  Cornwell 
instead  of  to  Constance  Cornwell,  at  the 
time  of  her  death?  Thirdly.  Whether  the 
claim  of  the  appellee  John  Cornwell  to 
the  said  slaves  is  concluded  by  the  award 
of  1829,  and  the  award,  decree  and  other 
proceedings  in  the  suit  of  Kitty  Cornwell 
against  Thomas  Nelson,  administrator  of 
Jesse  and  executor  of  Constance  Cornwell 
and  others?  And  fourthly.  Whether  it  is 
concluded  by  the  act  of  limitations,  or  by 
acquiescence  or  laches  on  the  part  of  the 
appellee?    Another  question   was  raised  in 
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the  court  below,  viz :  Whether  the  appellee, 
being  a  free  mulatto,  was  capable  of  ac- 
quiring  permanent  ownership  of  the  slaves. 
But  no  notice  having  been  taken  of  that 
question  in  the  petition  for  the  appeal,  or 
the  argument  in  this  court,  it  may  be  con- 
sidered as  having  been  abandoned:  and 
was  properly  so ;  the  act  of  15th  March  1832, 
Sup.  Rev.  Code,  p.  246,  having  been  passed 
since  the  death  of  the  testator ;  and  the  law 
of  the  state  prior  to  the  passage  of  that  act, 
not  having  prohibited  the  acquisition  or 
ownership  of  slaves  by  free  persons  of  color. 

Proceeding  to  consider  the  other  ques- 
tions in  the  order  above  stated,  let  us  en- 
quire : 

First.  Whether  a  court  of  chancery  has 
jurisdiction  of  the  case? 

Formerly,  in  England,  suits  for  legacies 
were  generally  brought  in  the  ecclesiastical 
courts.  But  they  are  now  rarely  brought 
in  those  courts,  on  account  of  their  not 
possessing  adequate  jurisdiction  to  afford 
complete  relief  in  most  cases.  2  Roper  on 
Legacies  1792.  From  the  time  of  Ltord 
Chancellor  Nottingham,  if  not  from  an 
earlier  period,  courts  of  equity  have  exer- 
cised concurrent  jurisdiction  of  such  suits 
with  the  ecclesiastical  courts.  They  now 
exercise  jurisdiction  in  many  cases 
737  in  exclusion  of  those  courts:  *as  for 
instance,  where  the  legacy  is  to  a 
married  woman,  or  an  infant,  or  involves 
a  trust,  or  where  a  discovery  of  assets  is 
required.  In  this  state,  suits  for  legacies 
are  brought  in  courts  of  equity  only ;  except 
in  the  few  cases  in  which  a  court  of  com- 
mon law  has  jurisdiction.  No  suit  will  lie 
at  common  law  to  recover  a  legacy,  unless 
the  executor  has  assented  thereto.  If  no 
such  assent  has  been  given,  the  remedy  is 
exclusively  in  the  courts  of  equity.  1 
Story's  £^u.  Jur.  {  591.  Since  the  decision 
of  Decks  V.  Strutt,  5  T.  R.  690,  it  has  been 
considered  as  the  settled  doctrine  in  Eng- 
land, that  no  action  at  law  will  lie  to  re- 
cover a  general  legacy ;  even  though  there 
be  assets,  and  the  executor  expressly  prom- 
ised to  pay  it.  2  Roper  on  Legacies  1798;  1 
Story's  Equ.  Jur.  {  591,  592.  This  doctrine, 
however,  has  not  been  recognized  in  any 
case  decided  by  this  court;  and  Tucker,  P., 
in  Kayser,  ex'or,  v.  Disher,  9  Leigh  357, 
seemed  to  be  unwilling  to  admit  it  in  its 
whole  extent.  It  is  well  settled  in  England, 
that  an  action  at  law  is  maintainable 
against  an  executor  for  a  specific  legacy, 
after  assent  given :  and  that  would  no 
doubt  be  regarded  as  sound  doctrine  in  this 
state ;  at  least,  where  the  executor  waives 
his  right  to  require  a  refunding  bond.  But 
it  is  laid  down  in  1  Story's  Equ.  Jur.  {  593, 
as  very  certain,  that  courts  of  equity  now 
exercise  jurisdiction  in  cases  of  legacies, 
whether  the  executor  has  assented  thereto  or 
not.  *'The  grounds  of  this  jurisdiction  (he 
says)  are  various.  In  the  first  place,  the  ex- 
ecutor is  treated  as  a  trustee  for  the  benefit 
of  the  legatees ;  and  therefore,  as  a  matter  of 
trust,  legacies  are  within  the  cognizance  of 
courts  of  equity,  whether  the  executor  has 
assented  thereto  or  not.     This  seems  a  uni- 


versal ground  for  the  jurisdiction.  In  the 
next  place,  the  jurisdiction  is  maintainable 
in  all  cases  where  an  account  or  discovery 
or  distribution  of  the  assets  is  sought,  upon 
general   principles."     And    '4n    the 

738  next  place,    there   is  in  *many  cases, 
the  want  of  any  adequate  or  complete 

remedy  in  any  other  court."  I  have  seen 
no  case  in  which  it  was  decided  that  a  court 
of  equity  has  not  jurisdiction  in  a  suit  for 
a  legacy,  brought  by  the  legatee  against 
the  executor.  The  assent  of  the  executor 
to  the  legacy  may  give  a  right  of  action  at 
law,  but  will  not  take  away  the  right  of 
suit  in  equity.  Until  the  legacy  is  paid  or 
delivered  by  the  executor  to  the  legatee, 
the  former's  trust  is  executory,  and  may 
be  enforced  in  a  court  of  equity.  The  ex- 
ecutor may  retract  his  assent,  if  given 
upon  a  reasonable  ground  for  considering 
the  assets  as  sufiScient  for  all  demands,  but 
which  prove  deficient  in  consequence  of 
unknown  debts  unexpectedly  claimed.  2 
Lomax  on  Ex'ors  132.  The  legatee  cannot 
be  expected  to  know  the  state  of  the  assets, 
and  the  executor  cannot  complain  that  the 
suit  against  him  is  brought  in  a  court  in 
which  an  account  can  be  taken  of  the  as- 
sets; and  if  found  deficient,  the  legacy 
may  be  applied  to  make  up  the  deficiency. 
These  observations  apply  with  increased 
force  in  this  state,  in  which  an  executor, 
before  he  can  be  compelled  to  pay  or  deliver 
a  legacy,  has  a  right  to  require  a  refunding 
bond  for  his  indemnity;  unless  the  legatee 
pursue  the  course  prescribed  by  the  Code, 
p.  554,  {  32. 

An  executor  may  certainly  agree  to  dis- 
pense with  a  refunding  bond,  and  to  pay 
or  deliver  the  legacy  to  the  legatee,  or  hold 
it  for  his  benefit ;  and  in  the  latter  case, 
the  legacy  would  in  effect  be  paid  or  deliv- 
ered to  the  legatee:  the  executor  holding 
the  subject  as  his  agent,  and  the  possession 
of  the  agent  being  that  of  the  principal. 
In  such  a  case  the  remedy  of  the  principal 
against  his  agent  would  probably  be  at 
law,  and  not  in  equity.  But  to  create  such 
a  case  the  evidence  of  intention  to  waive 
the  right  to  require  a  refunding  bond  should 
be  very  clear.  An  executor  may  be  willing 
to  assent  to  a  legacy,  and  even  to  hold 

739  *it  for  the  benefit  of  the  legatee,  and 
still  not  willing  to  part  with  the  pos- 
session of  it  without  a  refunding  bond. 
Assent  is  generally  given,  and  may  t>e  en- 
forced by  a  court  of  equity,  when  all  debts 
known  to  be  in  existence  are  paid.  But 
there  may  be  other  debts;  and  against  them, 
the  refunding  bond  is  intended  to  guard. 
An  intention  to  waive  the  right  to  require 
such  bond  will  not  be  inferred  from  a  mere 
assent  to  the  legacy.  The  assent,  in  the 
absence  of  clear  evidence  to  the  contrary, 
will  be  presumed  to  be  on  condition  that 
the  bond  be  given. 

Applying  these  principles  to  this  case,  it 
is  unnecessary  to  enquire  whether  the  ex- 
ecutor Nelson  ever  assented  to  the  legacy 
of  the  slaves  in  controversy ;  as  there  can  be 
no  doubt  that  he  never  parted  with  the  pos- 
session of  them  as  executor,  nor  waived  his 
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right  to  require  a  refunding  bond.  Upon 
this  ground,  therefore,  I  am  of  opinion  that 
a  court  of  chancery  has  jurisdiction  of  the 
case.  Whether  it  has  jurisdiction  upon  any 
of  the  other  grounds  relied  on  in  the  bill, 
is  a  question  which  need  not  be  considered. 
Secondly.  Did  the  said  slaves  belong  to 
the  estate  of  Jesse  Cornwell,  instead  of  to 
Constance  Cornwell,  at  the  time  of  her 
death? 

The    appellant    contends    that    she    sold 
Juba,    who  belonged   to  the   estate  of  her 
husband   Jesse   Cornwell,   and  bought  Pru- 
dence or  Prucy  with  the  proceeds ;  intending 
to    substitute    the    latter    in    place   of   the 
former:  and   that  whether  she  so  intended 
or  not,  the  legatees  in   remainder  of  Jesse 
Cornwell    had    a   right   to  claim  Prudence 
and  her  issue  as  having  been   acquired   by 
means  of  a  trust   fund   to  which  they  were 
entitled :  or  at  all  events,   that  these  slaves 
were  liable  for  the  debt  due  by  the  testatrix 
for  the  proceeds  of  the  sale  of  Juba. 
If  the  case  be  considered  without  reference 
to  the  record  of  the   suit  before  men- 
740      tioned,    and   the    depositions  ^copied 
therein,    there  can   be  no  doubt  as  to 
the    title    of   the   testatrix   to  the  slaves  at 
the  time  of   her  death,    nor  as  to  the  right 
of  the  appellee   to   claim   them   as   legatee 
under  her  will,  free  from  any  claim  of  the 
legatees  in  remainder  of  her  husband.     The 
evidence  shows  that   she   bought   Prudence 
when  a  little   girl,    shortly   after  her  hus- 
band's death  in  1805,   about  four  years  be- 
fore the  sale  of  Juba,    at    the   price  of  two 
hundred  dollars,  which  she  paid  out  of  her 
own  money :  that  she  always  claimed,  and 
was    reputed,    to   be   the  absolute  owner  of 
Prudence  and  her  children   until  her  death 
in  1825,  when  she  bequeathed   them  to  her 
grandson,    the    appellee:    that    they    were 
inventoried    and   appraised   as   part  of  her 
estate   shortly    after   her   death:  and    that 
they  were  always  held   and   claimed  by  her 
executor  Nelson  as  part  of  her  estate  until 
his  own  death   in  1845.     Besides  the  record 
and  depositions  aforesaid,  there  is  nothing 
in  the  case  to  oppose   this  strong  evidence 
of  title,  except  some  evidence  introduced  by 
the  appellant  to  impeach  the  credit  of  some 
of  the  witnesses  of  the  appellee.     Conceding 
the    impeachment   to   be   successful,  as  far 
as  it  goes,  the  testimony   remaining  unim- 
peached  is  amply   sufficient   to  sustain  the 
title  of  the  testatrix .  and  the  claim  of  the 
appellee. 

In  regard  to  the  additional  evidence 
afforded  by  the  record  and  depositions  in 
the  suit  aforesaid :  I  think  it  is  at  least 
questionable  whether  the  appellee  ought 
not  to  have  been  a  party  to  that  suit;  and 
not  having  been  so,  whether  the  record  and 
proceedings  therein  are  admissible  evidence 
against  him.  I  also  incline  to  think  that 
even  if  the  record  be  admissible,  the  depo- 
sitions copied  therein  are  not  properly  a 
part  thereof.  They  all  appear  to  have  been 
taken  by  the  commissioner  and  returned 
with  his  report  which  was  recommitted ;  and 
before  another  report  was  made,  there  was 
an     order    of    reference   in   the    suit,    an 


741  award,    and  *a   final  decree  thereon. 
The  decree  recites  that  the  cause  came 

on  to  be  heard  on  the  bills,  answers,  ex- 
hibits and  award ;  saying  nothing  of  the 
commissioner's  report  and  depositions; 
which  seem  therefore  to  be  no  part  of  the 
record,  according  to  the  case  of  Shumate 
V.  Dunbar,  6  Munf.  430.  But  without  ex- 
pressing any  definitive  opinion  upon  these 
questions,  and  considering  the  said  record 
and  depositions  as  admissible  evidence,  I 
am  still  of  opinion  that  it  does  not  alter 
the  case,  and  that  upon  all  the  evidence 
therein  the  testatrix  was  clearly  entitled  to 
the  slaves  at  the  time  of  her  death. 

It  is  contended,  however,  that  if  she  was 
entitled  to  the  slaves  they  were  at  least  lia- 
ble for  the  proceeds  of  the  sale  of  Juba,  as 
a  debt  due  by  her  at  the  time  of  her  death. 
If  any  such  debt  ever  existed,  it  has,  I 
think,  been  fully  satisfied.  Though  entitled 
to  a  life  estate  in  all  the  property  of  her 
husband,  and  though  she  survived  him 
twenty  years,  she  appears  long  before  her 
death  to  have  made  large  advances  of  slaves 
and  other  property  to  most  of  her  children. 
As  early  as  1810,  fifteen  years  before  her 
death,  she  had  made  advances  to  one  of 
them,  I^ydia  Hoff,  in  full  of  her  interest 
in  the  estate.  She  was  one  of  the  four  dis- 
tributees of  her  deceased  son  Gustavus, 
who,  besides  his  own  share  of  the  estate, 
claimed  to  have  purchased  the  share  of  his 
sister  Nancy  Brockley ;  on  account  of  which 
two  shares,  nothing  had  been  advanced. 
She  left  some  other  estate,  besides  the 
slaves  in  controversy  and  her  interest  as 
distributee  aforesaid,  which  came  to  the 
hands  of  her  executor  Nelson,  and  on  ac- 
count of  which  a  balance  of  two  hundred 
and  thirty-eight  dollars  and  seventy-three 
cents  was  found  to  be  due  by  him  on  the 
settlement  of  his  administration  in  1836. 
The  legatees  in  remainder  have  received 
the  benefit  of  that  balance,  and  of  her 
interest  as  distributee  of  her  deceased 
son;   which,    saying   nothing    of    the 

742  *benefits  received   in   the  way  of  ad- 
vancements, must  have  much  more  than 

satisfied  and  compensated  any  claim  they 
could  have  against  her  on  account  of  the 
price  of  Juba.  But  in  fact  no  suit  was 
ever  brought  to  recover  any  such  claim ;  and 
if  one  were  now  brought,  the  act  of  limita- 
tions or  lapse  of  time  would  be  a  sufficient 
defense  against  it. 

Thirdly.  Is  the  claim  of  the  appellee  con- 
cluded by  the  award  of  1829,  and  the  award, 
decree  and  other  proceedings  in  the  suit 
aforesaid? 

I  do  not  understand  it  to  be  now  contended 
that  the  award  of  1829  is  conclusive ;  or  that 
it  can  have  any  effect  upon  the  case. 
Neither  the  appellee,  nor  Kelson  the  ad- 
ministrator of  Jesse  and  executor  of 
Constance  Cornwell,  was  a  partv  to  the 
submission.  The  award  was  void,  even  for 
matter  appearing  upon  its  face ;  was  not 
acted  upon  or  executed  by  any  of  the  parties ; 
was  expressly  repudiated  by  some  of  them ; 
and  was  claimed  to  be  enforced  by  none  of 
them,  except  Kitty  Cornwell,  who  attempted 
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to  set  it  up  in  her  suit  brought  in  18J5.  It 
ma3^  therefore  be  dismissed  from  further 
consideration. 

Then,  as  to  the  effect  of  the  award,  de- 
cree and  other  proceedings  in  the  suit 
aforesaid:  In  the  argument  of  this  case, 
the  question  was  raised  and  discussed, 
Whether  the  slaves  in  Controversy  were 
disposed  of,  or  intended  to  be  disposed  of 
by  that  award  and  decree?  The  counsel  for 
the  appellant  maintained  the  affirmative, 
and  the  counsel  for  the  appellee  the  nega- 
tive, of  this  question.  The  award  itself 
has  been  lost ;  and  the  decree  is  merely  for 
certain  sums  of  money  in  pursuance  of  the 
award.  The  contents  of  the  award  can  only 
be  conjectured,  or  inferred  from  the  plead- 
ings and  proofs  in  the  suit.  The  slaves 
are  not  expressly  named  in  the  bill;  the 
main  object  of  which  was  to  recover  the 
slaves  Betsy  and  her  children  claimed  to 
have  been  advanced   to  the  complain - 

743  ant  *by  her  mother,  and  adjudged  to 
be    hers    in    the    award  of  1829;  but 

which  had  been  sold  by  her  sister  Mrs. 
Petty  for  one  thousand  five  hundred  dollars. 
Another  object  of  the  bill  was  to  enjoin  a 
judgment  which  had  been  recovered  against 
her  on  one  of  her  bonds  for  the  hire  of  the 
slave  Frank  belonging  to  her  father's 
estate ;  which  slave  she  secretly  sold  about 
the  time  she  filed  her  bill,  and  was  of  the 
value  of  eight  or  ten  hundred  dollars.  But 
for  these  objects  the  suit  would  probably 
not  have  been  brought.  For  the  purpose 
of  attaining  them,  and  especially  the  one 
first  named,  she  attempted  to  set  up  the 
award  of  1829,  and  to  have  the  estates  of 
Jesse  and  Constance  Cornwell  disposed  of 
acrx>rding  thereto.  Notwithstanding  the 
invalidity  of  that  award,  it  was  competent 
for  the  court,  under  the  prayer  for  general 
relief  (if  all  proper  parties  were  before  it), 
to  decree  an  account  and  distribution  of  the 
estates  of  Jesse  and  Constance  Cornwell; 
and,  for  that  purpose,  to  determine  to  which 
of  the  said  estates  the  slaves  in  controversy 
belonged.  Whether  the  court  did  in  fact  so 
determine,  is  the  question.  The  appellee 
John  Cornwell  was  of  all  persons  the  most 
interested  in  such  a  determination ;  and 
was  certainly  a  proper,  if  not  a  necessary 
party  to  the  suit,  if  it  involved  his  title  to 
the  slaves  in  controversy.  The  fact  that 
he  was  no  party  to  the  submission,  is  r'^lied 
on  by  the  executor  Nelson  as  one  of  the 
grounds  of  the  invalidity  of  the  award  of 
1829.  Commissioner  Macrae,  in  his  report 
in  the  suit,  says,  **Prucy  and  her  increase 
cannot,  it  is  conceived,  be  brought  into 
controversy,  and  adjudicated  in  this  cause, 
whilst  John  Cornwell  to  whom  they  were 
bequeathed  by  the  will  of  C.  Cornwell  de- 
ceased is  not  a  party  to  this  suit ;  whose 
claim  cannot  be  affected  by  the  litigation 
of  the  parties,  of  whom  he  is  not  one ;  and 
the  plaintiff  Kitty  Cornwell  makes  no  claim 
to  Prucy  and  children  in  her  bill,  or 

744  otherwise,  ^except  that  she  has  taken 
some   evidence    leaning   that   way." 

That  after  this,  the  appellee  was  not  made 
a  party  to  the  suit,  is  an  important  fact  to 


be   considered    in     deciding    the    question 
whether  the  slaves  were  disposed  of  by  the 
award  and  decree ;  especially  since,  if  they 
were   so   disposed   of,    they    were    thereby 
made  the  property  of  the  executor  Nelson 
himself.     The  executor  is  a   sufficient  rep- 
resentative  of  the  legatees,  only  when  his 
interest   is    not    adverse    to    theirs.      The 
small  amount  of  the  decree  is  also  relied  on 
by  the  counsel  of  the   appellee   as   stron^^ly 
tending  to  show  that   the  slaves  in  contro- 
versy could  not  have   been   charged   to  the 
appellant  in  the  award.     There  are  but  two 
sums  decreed  in  the  suit :  One,  to  wit,  four 
hundred  and  seventy-four  dollars  and  sixty- 
four  cents,  with  interest  on    three  hundred 
and  fifty -eight  dollars  and  twenty -two  cents. 
from    the   first    October   1843,    in  favor  of 
Kitty    Cornwell  against   Nelson;    and    the 
other,  to  wit,  three   hundred   dollars,    with 
interest    from    the   same  day,    in   favor  of 
Nelson  against  Caty  Cornwell  or  Petty. 

The  lowest  estimate  which  was  put  upon 
the  value  of  these  slaves  in  1838,  when  the 
commissioner's  report  was  made,  was  one 
thousand  seven  hundred  and  twenty  dollars. 
They  seem  to  have  increased  rapidly  in 
value  after  that  time  until  1850,  when  they 
were  valued  at  about  five  thousand  dollars. 
What  was  their  value  in  1843  when  the 
award  was  made,  or  in  1844,  when  the  de- 
cree was  made,  does  not  appear,  though  it 
probably  much  exceeded  the  value  in  1838. 
Setting  down  the  value  only  at  one  thou- 
sand seven  hundred  and  twenty  dollars,  and 
deducting  from  it  six  hundred  dollars,  which 
is  the  highest  estimate  made  of  the  expense 
of  keeping  the  slaves  over  and  above  their 
hires  while  they  were  in  the  hands  of  Nel- 
son prior  to  1838,  a  balance   would   remain 

of  one   thousand  one  hundred  dollars, 
745      which  is  the  lowest  sum  with  *which 

it  is  contended  he  was  charged  for 
the  slaves.  It  is  difficult  to  understand 
how  he  could  have  been  charged  even  with 
this  small  sum,  consistently  with  the  small 
amount  of  the  decree  against  him.  It  is 
not  pretended  that  he  paid  anything  on 
account  of  these  slaves  to  I^ydia  Hoff  or 
Nancy  Brockley,  as  to  whom  the  bill  was 
dismissed.  He  says  in  his  answer  that  in 
1830  and  1833  he  settled  with  these  parties 
for  their  shares  of  both  estates,  and  held 
their  acquittances ;  and  the  fact  is  confirmed 
by  the  commissioner's  report  and  the  fail- 
ure of  these  parties  to  assert  any  claim.  In 
the  same  answer,  filed  in  1837,  he  affirms 
the  continuing  title  of  the  appellee  to  the 
slaves  in  controversy,  which  is  inconsistent 
with  the  idea  that  he  had  previously  ac- 
counted with  Lydia  Hoff  or  Nancy  Brockley, 
or  any  of  the  other  legatees  in  remainder, 
for  any  part  of  the  value  of  the  slaves  in 
controversy.  Therefore,  he  could  have  ac- 
counted only  with  Kitty  Cornwell,  and  per- 
haps Caty  Petty,  if  with  any  of  the  said 
legatees,  and  with  them  only  by  means  of 
the  award  and  decree  aforesaid.  And  yet 
the  amount  decreed  against  him  is  little  if 
any  more  than  he  seems  from  the  materials 
in  the  record  to  have  owed,  independently 
of  any  charge  on  account  of  the  slaves.     On 
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the  other  hand,  one  of  the  arbitrators,  Mr. 
Tebbs,  whose  deposition  was  taken  five 
years  after  the  award  was  made,  testifies 
that  the  purpose  of  the  award  was  to  settle 
the  claims  in  dispute  between  the  heirs  of 
Jesse  and  Constance  Comwell  and  Nelson 
the  administrator.  **The  arbitrators  took 
into  their  estimate  and  settlement  all  the 
negroes  of  said  decedents'  estates.  About 
these  there  was  much  difficulty.  Some  had 
been  sold:  Perhaps  all  of  them.  Some 
were  claimed  by  one  party,  and  the  same 
by  another.  There  had  been  one  or  two 
valuations  of  the  negroes.  I  recollect  negro 
Pru  and  her  children  had  been  valued,  and 
there  was  much  evidence  taken  as  to 

746  the  *value   of  them.     So   it  was,  the 
arbitrators    took    the    whole    of    the 

negroes  into  their  calculations  and  estimates 
with  the  other  property  of  the  estate,  and 
made  their  award  accordingly ;  aiming  at  a 
final  settlement  of  affairs  between  the  per- 
sonal representative  and  the  distributees  of 
said  decedent."  He  does  not  say  what  dis- 
position the  award  made  of  Prucy  and  her 
children ;  whether  it  left  them  in  the  hands 
of  Nelson,  as  executor  of  Constance  Corn- 
well,  or  agent  of  the  appellee ;  or  whether 
it  converted  them  into  the  individual  prop- 
erty of  Nelson,  and  charged  him  in  some 
way  and  to  some  extent  with  their  value. 
Bither  of  such  dispositions  would  be  con- 
sistent with  his  testimony ;  though  the  lat- 
ter would  have  been  very  irregular  if  not 
illegal,  and  difficult  to  be  reconciled  with 
the  amount  of  the  decree.  The  deposition 
of  the  other  arbitrator,  F.  D.  Richardson, 
was  not  taken,  and  the  inference  is  that 
he  could  give  no  information  on  the  sub- 
ject. The  only  other  testimony  in  the  case 
which  can  tend  to  show  that  the  claim  of 
the  appellee  was  intended  to  be  concluded 
or  affected  by  the  award,  is  the  deposition 
of  his  mother  Kitty  Comwell,  who  says, 
the  arbitrators  in  their  award,  at  her  in- 
stance, introduced  Prucy  and  her  children, 
as  she  believes. 

This  evidence  of  the  contents  of  the  last 
award  is  altogether  too  vague  to  conclude 
and  defeat  the  claim  of  the  appellee ;  and  I 
think  the  Circuit  court  was  right  in  the 
opinion  that  '*the  slaves  were  left  unaffected 
and  undisturbed  by  the  said  decree,  in  the 
hands  of  Thomas  Nelson  the  executor,  who 
held  the  same  until  his  death." 

I  also  think  the  Circuit  court  was  right 
in  the  opinion  that,  even  if  the  award  and 
decree  were  as  contended  for  by  the  appel- 
lant, **they  were  produced  as  the  conse- 
quence of  an  improvident  submission  to 
arbitration  of  the  interests  which  the  said 
Nelson    was   holding   as   executor  of 

747  Constance  Cornwell  *and  agent  of 
the  legatee ;  he  the  said  Nelson  hold- 
ing as  executor  a  title  in  the  slaves,  shown 
to  have  been  incontrovertible,  and  free 
from  all  question,  in  law  or  in  equity ;  and 
which  ought  not,  therefore,  to  have  been 
submitted  to  arbitrators,  to  be  decided  upon 
according  to  their  vague  and  undefined  and 
uncontrollable  notions  of  law  and  equity:" 
that   such   submission   was  a  devastavit  in 


the  executor,  for  which  he  was  answerable 
to  the  legatee,  if  thereby  the  slaves  were 
lost  to  the  latter.  And  '^that  as  the  result 
of  the  said  award  and  consequent  decree 
has  been  to  leave  the  slaves  in  question  in 
the  undisturbed  possession  of  the  said  Nel- 
son, who  it  is  contended  became  the  entire 
owner  absolutely  of  the  same,  the  legatee 
is  not  deprived  of  his  recourse  upon  them, 
notwithstanding  the  award  made  under 
such  improvident  and  wrongful  submis- 
sion." 

It  is  stated  in  the  petition  for  the  appeal, 
that  this  case  is  believed  to  be  the  first  in- 
stance in  which  an  executor,  acting  bona 
fide,  has  been  held  responsible  for  an  award 
under  a  submission  made  by  him.  And  it 
was  argued  by  the  counsel  for  the  appellant, 
that  so  unreasonable  a  doctrine  ought  not 
to  be  sustained. 

It  would  be  difficult  to  maintain  that  the 
executor  acted  bona  fide  in  this  case  in 
making  the  submission,  if  the  award  was 
in  pursuance  thereof,  and  the  effect  of  it 
would  be  to  conclude  the  claim  of  the  ap- 
pellee to  the  slaves,  and  invest  the  executor 
individuallv  with  the  absolute  ownership 
thereof.  The  circumstances  under  which 
the  submission  was  made  have  been  already 
sufficiently  stated. 

But  is  it  true  that  an  executor  or  admin- 
istrator will  be  responsible  for  a  devastavit 
in  no  case  in  which  he  acts  bona  fide  in 
making  the  submission?  In  a  case  decided 
in  15  Elizabeth,  and  reported  in  3  Leonard 
53,  it  was  held  that  an  executor  may  as 
such  submit  to  arbitration.  But  if 
748  the  arbitrators  do  not  award  as  *much 
as  he  would  be  entitled  to  at  law,  it 
will  be  a  devastavit  for  the  residue;  for 
the  submission  was  his  own  act.  The  prin- 
ciple declared  in  that  early  case  has  been 
recognized  in  many  subsequent  cases,  and 
denied  in  none  that  I  have  ever  seen.  It  is 
stated  as  the  settled  doctrine  in  all  the 
digests  and  abridgments  of  the  law,  and 
in  all  the  elementary  works  on  the  subject. 
Comy.  Dig.  Administration,  I  1,  Assets, 
C;  Viner's  Abr.  Executors,  G  a  3;  1 
Bacon's  Abr.  314,  Arbitrament  and  Award, 
C;  1  Dana's  Abr.  C,  13,  Art.  2;  Russell  on 
Arbitration,  p.  36,  63  Law  Library  84;  1 
Lorn  ax  on  Ex'ors  356.  The  doctrine  was 
expressly  admitted  by  two  of  the  judges  of 
this  court  in  Wheatley  v.  Martin's  adm'r, 
6  Leigh  62.  And  in  the  opinion  of  Judge 
Cabell  in  that  case,  is  contained  a  clear 
summary  of  the  law  in  regard  to  the  powers 
and  responsibilities  of  executors  and  ad- 
ministrators in  this  respect.  While  the 
power  of  an  executor  or  administrator  to 
refer  to  arbitration,  results  from  his  power 
to  settle  all  claims  due  to  or  from  the  estate 
he  represents ;  and  while  the  award  is  bind- 
ing on  him  in  his  fiduciary  character,  and 
so  far  as  relates  to  debtors  and  creditors, 
parties  to  the  award,  is  binding  on  legatees 
and  distributees  in  the  same  manner  as 
if  the  settlement  had  been  made  by  him 
without  an  award ;  yet  if  injury  has  been 
done  to  legatees  and  distributees  by  the 
award,   it  may   be  redressed  by  charging 
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it  as  a  devastavit  by  him,  on  the  settlement 
of  his  accounts.  Id.  p.  71.  The  burden  of 
proving"  such  injury  would  of  course  devolve 
on  the  party  complaining  of  it,  and  every 
fair  presumption  would  be  made  in  favor  of 
the  award.  This  doctrine  has  been  altered 
by  the  Code,  p.  611,  {  5;  which,  however, 
does  not  apply  to  this  case. 

The  reason  assigned  for  the  doctrine  in 
the  case  in  Leonard,  was  that  the  submis- 
sion   was   the   executor's  own    act.     While 
he  has    the    power   to   submit,    as   a 

749  *means  of  settlement,  he  is  not  bound 
to  do   so ;  and    the   award,   therefore, 

before  the  law  was  altered  by  the  Code, 
g'ave  him  no  more  protection  ag'ainst  the 
consequence  of  paying  an  unjust  claim  than 
his  voluntary  settlement  would  have  done. 
An  award  in  pursuance  of  a  submission,  if 
there  be  no  error  apparent  on  its  face,  and 
in  the  absence  of  fraud  or  mistake,  is  con- 
clusive. However  incompetent  the  arbi- 
trators may  be,  and  however  grossly  they 
may  err  in  their  judgment  of  the  law  or 
fact,  there  can  be  no  appeal  from  their  de- 
cision. It  may  have  been  considered  unsafe 
and  dangerous  to  permit  an  executor  or 
administrator  to  refer  to  the  final  arbitra- 
ment of  such  judges  a  controversy  affecting 
the  estate  of  his  decedent,  without  holding 
him  liable  for  a  devastavit  if  any  injury 
resulted  to  the  estate  from  the  award.  But 
whether  the  doctrine  was  reasonable  or  not, 
and  what  were  the  reasons  on  which  it  was 
founded,  are  immaterial  enquiries,  if  I  am 
right  in  saying  that  it  was  well  settled. 

The  result  of  its  application  to  this  case 
is  that  the  appellee  is  entitled  to  recover 
the  slaves  in  controversy,  notwithstanding 
the  award,  if  he  has  shown  that  he  would 
have  been  so  entitled  if  no  such  award  had 
been  made;  and  that  he  has  so  shown,  I 
think  sufficiently  appears  from  what  has. 
already  been  said.  The  award  and  decree 
thereon  may,  therefore,  be  put  out  of  the 
case,  and  the  only  remaining  question   is: 

Fourthly.  Whether  the  claim  of  the  ap- 
pellee is  concluded  by  the  act  of  limitations ; 
or  by  acquiescence  or  laches  on  his  part. 

The  claim  is  certainly  not  barred  by  the 
act  of  limitations.  The  executor  never 
held  the  slaves  adversely  to  the  appellee, 
at  least  before  the  decree  of  1844,  and  this 
suit  was  brought  in  1847.  Nor  is  it  con- 
cluded by  acquiescence  or  laches  on  his 
part.  He  left  the  state  in  1828,  two  years 
before  he  arrived  at  age,  and  was  not  heard 
of  for  many  years  thereafter.     It  does 

750  not   appear  *where  he  was  until  1839, 
since    which   time   he   has  resided  in 

Georgetown,  D.  C.  It  does  not  appear  that 
he  was  ever  informed  by  the  executor  Nel- 
son, or  any  other  person,  or  had  any  knowl- 
edge of  the  pendency  of  Kitty  Comwell's 
suit,  or  of  any  of  the  proceedings  therein. 
She  says  that  at  the  time  the  suit  was 
brought,  she  believed  that  he  was  dead,  or 
had  gone  where  she  would  never  see  or  hear 
from  him  again.  Her  interest  in  regard  to 
the  slaves  was  adverse  to  his.  She  was 
interested  in  setting  up  and  enforcing  the 
award   of   1829,    which   declared  Betsy  and 


her  increase  to  be  hers,  and  the  slaves  in 
controversy  to  be  a  part  of  her  father's 
estate,  of  which  she  was  one  of  the  dis- 
tributees. It  is  true  that  before  he  left  the 
state  the  executor  seems  to  have  accounted 
with  him  for  the  horse  bequeathed  to  him 
by  the  testatrix ;  and  he  was  doubtless  aware 
of  the  legacy  of  the  slaves.  But  by  the 
terms  of  the  wiH  the  slaves  were  not  to  be 
delivered  to  him  by  the  executor  tin  til  he 
was  of  age ;  and  if  he  attempted  to  sell 
them,  they  were  to  be  free.  Whether  the 
latter  condition  was  valid  or  not,  he  prob- 
ably believed  it  to  be  so,  and  the  effect  was 
the  same.  They  were  chargeable  slaves, 
incapable,  it  seems,  of  producing  any  hire ; 
and  they  were  in  the  care  of  one  whose  re- 
lation to  them  guve  assurance  that  thej 
would  not  be  neglected.  It  may  have  t>een 
inconvenient  or  illeg-al  to  remove  them  to 
his  place  of  residence.  Under  these  cir- 
cumstances, it  was  natural  and  reasonable 
that  he  should  permit  them  to  remain  in 
the  possession  of  the  executor.  His  having 
done  so  from  the  time  of  his  arrival  at  age 
in  1830,  until  the  institution  of  his  suit  in 
1847,  a  period  of  seventeen  years,  is  not  of 
itself  sufficient  evidence  of  acquiescence, 
or  sufficient  laches,  to  conclude  his  claim, 
and  entitle  the  executor  to  the  slaves  in  his 
own  right.  The  evidence  against  him 
afforded  by  the   lapse  of  time,  is  repelled, 

and  not  strengthened,  by  the  sur- 
751      rounding   circumstances.     *There    is 

no  evidence  that  the  executor  ever 
held,  or  claimed  to  hold,  the  slaves  ad- 
versely, unless  it  can  be  found  in  the  award 
and  decree  of  1843  and  1844,  the  effect  of 
which  has  been  fully  considered.  On  the 
contrary,  he  continued  to  affirm  that  he 
held  them  as  executor  of  Constance  Corn- 
well,  or  as  agent  of  the  appellee,  down  to  a 
recent  period  before  his  death. 

I  think  there  is  no  error  in  the  decree, 
and  that  it  ought  to  be  affirmed. 

DANIEL,  J.,  dissented  on  the  last  ground 
stated  in  the  opinion  of  the  court.  He 
thought  the  appellee  was  barred  by  his 
laches. 

Decree  affirmed. 


752    *Smith'8Adm'rv.  Betty  &  Others. 
Same  v.  Thumian  &  Others. 

October  Term,  1864,  Riclimoiid. 
I.  ChsBoery  Practice— Imim  Ont  of  Chanoery— WImb 
liB|»roper.*— In  a  chancery  cause,  if  npon  the  state 
of  the  proofs  at  the  time  an  issne  is  directed,  the 
bill  should  be  dismissed,  it  is  error  to  direct  It: 
And  although  the  issue  is  found  in  favor  of  the 
plaintiff,  the  bill  should,  notwithstanding,  be  dis- 
missed at  the  hearing. 

*lssiie  Out  of  Chancery— When  Improper.— It,  upon 
the  state  of  proofs  at  the  time  an  issue  is  directed, 
the  bill  should  be  dismissed,  it  is  error  to  direct  it: 
and  although  the  issue  is  found  In  favor  of  the 
plaintiff,  the  bill  should  notwithstanding  be  dis- 
missed at  the  hearing.  This  proposiUon  of  the 
principal  case  was  approved  in  McFarland  v.  Doug- 
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J.  Sum— No  Bvldeace  to  Support  BIN  Denied  by  An- 
•wer— Issue  liiiproper.+— When  the  alle^rationsof  the 
bill  are  positively  denied  by  the  answer,  and  the 
plaintiff  has  failed  to  furnish  two  witnesses,  or  one 
witness  and  corroborating  circumstances,  in  sup- 
port of  the  bill,  it  is  error  to  direct  an  Issue.  The 
onus  must  be  shifted  and  the  case  rendered  doubt- 
fol  by  the  conflictinjr  evidence  of  the  opposiitf 
parties,  before  an  issue  should  be  ordered. 

3.  Deeds^Evldeaoet— DodaratioBs  of  Agent.— Decla- 
rations of  a  person  who  has  been  the  agent  In 
procuring  a  deed  for  another,  made  either  before 
the  negotiation  for  the  deed  was  commenced,  or 
after  the  execution  of  the  deed  is  completed,  are 
incompetent  evidence  against  the  grantee  in  the 
deed,  to  show  that  provisions  which  were  Intended 
to  be  inserted  in  the  deed,  have  been  fraudulently 
omitted. 

4.  S— lo—fl—io— 5oMo.— But  acts  and  declarations  of 
such  person,  done  or  made  whilst  the  negotiation 
was  pending,  or  the  deed  was  In  process  of  execu- 
tion, are  competent  evidence  against  the  grantee 
to  show  the  fraud. 

lass,  11  W.  Va.  646;  Vangilder  v.  Hoffman.  28  W.  Va. 
&  See,  in  accord.  Wise  v.  Lamb,  9  QratL  294 ;  Jarrett 
V.  Jarrett,  11  W.  Va.  686.  For  other  cases  in  point, 
see  monographic  noU  on  *'Issne  Out  of  Chancery" 
appended  to  La  veil  v.  Gold,  25  GratL  478. 

Sano— Issue  Improper— Appellate  Practice.— In  Jar- 
rett V.  Jarrett,  11  W.  Va.  eS7,  it  is  said:  "It  is  the 
duty  of  an  appellate  court.  In  reviewing  a  decree 
founded  on  the  verdict  of  a  Jury,  rendered  on  an 
issue  out  of  chancery,  to  look  to  the  state  of  the 
proofs  at  the  time  the  issue  was  ordered:  and  if 
satisfied  that  the  chancellor  had  improperly  exer- 
cised his  discretion  in  directing  the  issue,  to  render 
a  decree  notwithstanding  the  verdict,  according  to 
the  merits,  as  disclosed  by  the  proofs,  on  the  hearing 
when  the  issue  was  ordered.  Smithes  Adm'r  v.  Betty 
4t  ois..  It  QratU  700,  and  cases  there  cited."  See  also, 
the  principal  case  cited  in  Fant  v.  Miller,  17  Gratt 
206:  Mahnke  v.  Neale,  28  W.  Va.  88.  See  also.  Van- 
gilder V.  Hoffman,  28  W.  Va.  8;  Pry  or  v.  Adams,  1 
Call  382;  Wise  v.  Lamb,  9  Gratt  294.  See  also,  mono- 
graphic note  on  "Issue  Out  of  Cliancery"  appended 
to  Lavell  v.  Gold,  86  Gratt.  478. 

Sane— Questions  of  Sound  Judicial  Discretion.— On 
this  subject  the  principal  case  was  cited  In  Crebs  v. 
Jones,  79  Va.  886;  foot-note  to  Hord  v.  Colbert  28 
Gratt  49.  See  also,  foot-note  to  Mettert  v.  Hagan,  18 
Oratt  281;  /((H>^-n<7^«  to  Beverley  v.  Walden,  80  Gratt 
147.  See  generally,  monographic  note  on  "Issue  Out 
of  Chancery'*  appended  to  Lavell  v.  Gk>ld,  26  Gratt 
473. 

tSame— No  Evidence  to  Support  BUI  Denied  hy  Answer 
— issue  iMproper.— The  proposition  laid  down  in  the 
second  headnote  was  approved  In  Beverley  v. 
Walden,  20  Gratt  164,  citing  the  principal  case; 
Pryor  V.  Adams,  1  Call  888;  Wise  v.  Lamb,  9  Gratt 
294:  Grigsby  v.  Weaver,  6  Leigh  197.  See  also,  foot- 
note to  Beverley  v.  Walden,  20  Gratt  147,  and  cases 
there  cited.  For  further  information  on  this  sub- 
ject see  monographic  note  on.  "Answers,  in  Equity 
Pleading"  appended  to  Tate  v.  Vance,  27  Gratt  671: 
monographic  note  on  "Issue  Out  of  Chancery" 
appended  to  Lavell  v.  Gold,  26  Gratt  478. 

tAsslgnnients— Bvidenco—Subsoqnent  Declarations 
of  Assignor.— The  declarations  of  an  assignor  after 
assignment  are  inadmissible  in  evidence  against 
his  assignee.  Dalb'  v.  Warren,  80  Va.  619;  Brock  v. 
Brock.  92  Va.  176,  88  S.  E.  Rep.  224,  both  citing  the 


8.  5anio— Same— Declarations  of  Qrantor.- The  decla^ 
rations  of  the  grantor  in  a  voluntary  deed,  made 
after  its  execution,  are  not  competent  evidence 
against  the  grantee,  to  show  that  provisions  which 
were  intended  to  be  Inserted  in  the  deed  have 
been  fraudulently  omitted. 

6.  Sane— Sane— SaaM.—Nor  are  the  declarations  of 
the  grantor  made  before  the  execution  of  the  deed, 
competent  evidence  against  the  grantee  in  favor 
of  the  grantor*s  heirs  and  next  of  kin,  to  show 
that  the  deed  was  fraudulently  procured. 

7.  Conveyances— Slaves.!— A  conveyance  of  land  and 
slaves,  upon  a  trust  to  permit  the  slaves  to  live 
upon  the  land  and  take  the  profits  of  the  land  and 
of  their  own  labor  to  their  own  use,  they  still  con- 
tinuing to  be  slaves,  is  null  and  void,  and  passes 
nothing  to  the  grantee  or  to  the  slaves. 

The  first  of  these  cases  was  a  suit  in 
equity  izi  the  Circuit  court  of  Hanover 
county,  instituted  by  Betty  and  others  suing 

in  forma  pauperis  against  William  C. 
753      *Smith  in  his  life  time,  and   revived 

against  his  personal  representative,  to 
recover  their  freedom.  The  bill  was  filed 
in  January  1835,  and  set  out,  that  William 
Gooch,  late  of  the  county  of  Hanover,  the 
father  of  several  of  the  plaintiffs,  the  chil- 
dren of  Betty,  being  an  unmarried  man, 
and  being  anxious  to  secure  to  the  plaintiffs, 
to  whom  he  stood  in  the  relation  of  a  mas- 
ter, but  particularly  to  Betty  and  her  chil- 
dren, the  full  enjoyment  of  that  liberty 
which  he  had  always  permitted,  and  in- 
tended them  always  to  enjoy,  but  being  an 
extremely  illiterate  and  uninformed  man, 
applied  to  one  William  C.  Smith  to  counsel 
and  advise  him  as  to  the  best  mode  of 
effecting  this  wish,  and  the  further  design 
which  he  entertained,  of  devoting  the  whole 
of  his  property  to  the  plaintifiPs ;  and  it  was 
determined  to  vest  the  whole  legal  title  to 
the  persons  and  property  aforesaid,  in  the 
said  Smith,  for  the  purposes  aforesaid. 
That  in  pursuance  of  this  purpose  a  deed 
was  executed.  That  this  was  the  sole  con- 
sideration and  purpose  of  the  deed,  though 
by  the  fraud  of  Smith  this  purpose  is 
omitted  to  be  expressed  in  the  deed.  That 
this  fraud  was  perpetrated,  as  they  believe, 
by  falsely  reading  the  deed  to  Gooch,  who 
therefore  did  not  know  its  contents  and  real 
character,  but  thought  he  had  only  made  a 
will. 

They  further  state  that  when  the  deed 
was  first  executed.  Smith  admitted,  as  he 
had  since  done,  the  true  purpose  for  which 
it  was  made ;  but  a  short  time  afterwards, 
Gooch  being  informed  that  Smith  would 
claim  the  subject  of  conveyance  as  his  own, 
he  executed  another  paper,  which  they  ex- 
hibited, in  which  he  declares  the  real 
intent  and  purpose  of  the  conveyance  afore- 
said, which  he   calls   his  will,    and   directs 

principal  case,  and  Barbour  v.  Duncanson.  77  Va. 
76-88. 

(Slaves— Conferring  Civil  Capacities  on.— See  princi- 
pal case  cited  in  Bailey  v.  Polndexter,  14  Qratt  108: 
Dunlop  V.  Harrison,  14  Gratt.  2S0 :  Williamson  v. 
Ck)alter,  14  Gratt  897;  Wood  v.  Ward,  80  Fed.  Cas. 
482.  See  also,  foot-note  to  Bailey  v.  Polndexter.  14 
Gratt  188. 
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that  all  control  over  the  subject  shall  be 
taken  from  Smith,  if  he  attempts  to  hire 
out  or  sell  anj  of  his  neg^roes,  or  to  sell  his 
land. 

They  further  state  that   Grooch  died 

754  in   the   spring*  of  *the  year  1832,  and 
that  Smith  permitted  the  plaintiffs  to 

remain  in  possession  of  the  land  and  other 
property  left  by  Gooch,  and  employed  Jesse 
Barker  to  superintend  and  manage  the 
whole,  until  recently,  when  he  had  set  up 
a  claim  to  the  plaintiffs  and  the  property, 
had  sold  that  which  was  perishable,  and 
had  rented  out  the  land ;  and  had  attempted 
to  sell  some  of  the  plaintiffs;  and  threat- 
ened to  sell  the  land  and  the  plaintiffs,  and 
would  without  doubt  do  so  unless  restrained 
by  an  order  of  the  court. 

The  prayer  of  the  bill  was  that  Smith 
might  be  enjoined  from  selling  or  hiring 
them  out,  or  otherwise  molesting  them, 
until  the  matter  could  be  heard ;  and  that 
they  might  be  protected  in  the  enjoyment 
of  the  land  until  their  rights  were  ascer- 
tained, and  they  were  fully  emancipated. 

The  deed  from  Gooch  to  Smith  bears  date 
the  21st  of  April  1831,  and  for  the  love  and 
affection  he  has  for  Smith,  and  for  divers 
acts  of  kindness  and  favor  done  by  the  said 
William  C.  Smith,  and  for  the  further  con- 
sideration of  one  dollar,  he  conveys  to  him, 
with  general  warranty,  his  land,  his  slaves, 
and  all  his  property  of  every  description ;  but 
with  a  condition  that  Gooch  shall  keep  pos- 
session, and  have  free  use  and  enjoyment 
of  all  the  property  named  in  the  deed,  for 
his  life ;  and  at  his  death  Smith  shall  have 
the  land,  slaves  and  their  future  increase, 
and  all  other  property  of  every  description, 
both  real  and  personal,  which  Gooch  may 
have  or  possess  at  the  time  of  his  death. 

On  this  deed  was  endorsed  the  certificate 
of  the  deputy  clerk  of  the  County  court  of 
Hanover,  that  it  was  acknowledged  in  his 
office  by  Gooch  on  the  day  of  its  date. 

The  other  paper  exhibited   with   the    bill 
was  executed  by  Gooch,  and  bears  date  the 
10th    of  November  1831.     In  it   he   says,    I, 
William    Gooch,    being    willing    that  Wil- 
liam Smith  should  hold  all  my  people 

755  *and    plantation,     according    to    my 
will,    which   is  recorded  in    Hanover 

office;  but  if  he  should  attempt  to  hire  out, 
sell  or  convey  any  of  said  negroes,  or  sell 
my  land  that  I  have  for  my  said  negroes,  I 
wish  it  to  be  taken  from  him,  and  put  in 
the  hands  of  Jesse  Barker  immediately; 
that  it  never  was  my  intention  for  any  of 
my  negroes  to  be  sold  or  hired. 

William  C.  Smith  answered  the  bill.  Re- 
ferring to  the  deed  of  April  21st,  1831,  be 
says.  So  far  as  the  bill  seeks  to  charge  him 
with  any  fraudulent  or  unfair  transaction 
either  in  the  procurement  or  execution  of 
the  said  deed,  or  in  obtaining  the  property 
thereby  conveyed,  he  denies  the  statement 
and  charges  of  the  bill,  and  avers  that  they 
are  utterly  false.  That  he  was  particularly 
acquainted  with  Gooch,  and  had  rendered 
him  many  acts  of  kindness.  Amongst  other 
things  done  by  him  in  that  way,  he  per- 
mitted Gooch   to  retain    in   his  service   a 


negro  man  slave  named  Reuben  for  the 
space  of  five  years ;  and  that  slave  having 
fallen  into  bad  health,  at  the  request  of 
Gooch,  he  took  said  slave  home,  and  per- 
mitted Gooch  to  have  in  his  place  another 
slave  named  Aaron,  who  was  retained  by 
him  until  his  death ;  a  period  of  four  years. 
That  Gooch  had  the  services  of  these  slaves 
for  nine  years,  and  never  paid  to  the  de- 
fendant a  cent  for  them.  Gooch  had  also 
the  use  of  a  mare  of  the  defendant  for  some 
length  of  time.  That  these  facts  mig-ht 
and  probably  did  operate  on  Grooch  in  mak- 
ing the  disposition  of  his  property  in  said 
deed. 

He  further  stated  that  the  deed  had  been 
acknowledged  by  Gooch  before  the  cleric  in 
his  office.  That  the  defendant  was  not 
present  either  at  the  execution  or  acknowl- 
edg'ment  of  the  deed,  and  had  no  participa- 
tion in  either;  and  that  on  the  25th  of 
January  1830  Gooch  had  executed  another 
deed  in  all  its  provisions  like  that  exhibited 
with  the  bill.  That  this  deed  was  also 
executed  in  the  absence  and  without 
756  *the  agency  of  the  defendant,  was  at- 
tested by  three  witnesses,  two  of  whom 
were  yet  living*;  and  was  found  by  the  de- 
fendant amongst  the  papers  of  his  father 
Charles  Smith,  one  of  the  attesting-  wit- 
nesses. 

He  denied  that  Jesse  Barker  had  held  the 
property  for  the  defendant  up  to  the  time 
of  filing  the  bill ;  he  was  employed  to  do 
some  work  upon  the  farm,  but  never  had 
permanent  occupancy  of  it.  He  questions 
the  right  of  the  plaintiffs  to  impeach  the 
provisions  of  the  deed,  as  whether  valid 
or  not,  they  can  have  no  rig-ht  to  freedom 
under  or  against  it. 

The  deed  of  the  25th  of  January  1830  is 
as  to  its  provisions  a  duplicate  of  that  of 
February  2l8t,  1831 ;  and  it  is  attested  by 
Charles  Smith,  Joseph  Ladd  and  William 
Lt.  Dennett. 

The  second  of*  these  suits  was  instituted 
in  March  1837,  in  the  same  court,  by  Lit- 
tleberry  Thurman  and  others,  heirs  and 
next  of  kin  of  William  Gooch,  against  Wil- 
liam C.  Smith,  for  the  purpose  of  setting- 
aside  the  deed  of  April  21st,  1831,  and  re- 
covering the  property.  They  charg-e  that 
the  deed  was  fraudulently  procured  by  mis- 
representing its  contents,  and  stating*  its 
purport  to  be  altogether  different  from  what 
it  really  was. 

Smith  in  his  answer  averred  that  the 
charge  in  the  bill  was  altogether  ground- 
less and  untrue.  He  says  that  he  had 
nothing  to  do  with  the  drawing-  and  prepar- 
ing the  deed,  and  was  not  present  when  it 
was  prepared  and  executed,  or  when  it  was 
placed  on  record.  That  Grooch  was  much 
attached  to  him,  and  had  for  many  years 
before  his  death  declared  that  he  intended 
to  g-ive  him  all  his  property  at  his  death. 
That  he  had  determined  that  his  relations, 
who  had  neglected  him,  should  have  none  of 
it ;  and  he  voluntarily  employed  a  hig-hly 
respectable  gentleman  to  prepare  said  deed 
for  him.  That  there  was  no  consideration 
moving  Gooch    to    execute    the    deed    but 
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757  *hi8  attachment  to  and  friendship  for 
the  defendant  for  his   many   acts  of 

friendship  rendered  to  said  Gooch  for  a 
aeries  of  years,  unless  he  considered  that  the 
various  sums  of  money  lent  him,  amount- 
ing^ to  six  or  seven  hundred  dollars,  was  a 
consideration  in  part. 

On  the  17th  of  April  1840  the  court  made 
a  decree  in  both  causes,  that  an  issue  be 
made  up  and  tried  by  a  jury  at  the  bar  of  the 
court,  to  ascertain  and  determine:  First. 
Whether  the  deed  of  the  21st  of  April  1831, 
was  acknowledged  by  William  Grooch  with  a 
fnlt  knowledge  of  its  contents  and  legal 
effect ;  and  with  intent  to  convey  and  pass 
to  William  C.  Smith  the  negro  slaves  in 
the  said  deed  mentioned,  as  his  absolute 
property.  Secondly,  if  the  said  deed  was 
so  executed  and  acknowledged  by  the  said 
William  Gooch,  whether  it  was  obtained 
by  William  C.  Smith,  or  by  any  one  acting 
for  and  on  his  behalf,  by  fraud  and  circum- 
vention. Third.  If  the  said  deed  was  not 
executed  and  acknowledged  by  the  said 
Gooch  with  intention  to  convey  and  pass 
the  negro  slaves  therein  mentioned,  to  the 
said  William  C.  Smith,  as  his  own  absolute 
property,  whether  it  was  executed  and  ac- 
knowledged by  the  said  Gooch  as  a  deed  to 
emancipate  and  set  free  the  said  negro 
slaves,  and  with  intent  that  it  should  be  a 
deed  for  that  purpose. 

At  the  time  the  issue  was  directed,  the 
evidence  in  the  record  showed  that  the  deed 
of  April  21st,  1831,  was  written  by  Charles 
Smith,  the  father  of  William  C.  Smith,  and 
that  Charles  Smith  went  with  Gooch  to  the 
clerk's  office  when  it  was  acknowledged 
there  by  Gooch.  That  Gooch  was  very  ig- 
norant and  illiterate,  unable  to  write.  And 
that  Charles  Smith  had  borrowed  money 
from  Gooch,  and  owed  him  five  hundred 
and  fifty  dollars,  for  which  he  (Smith)  had 
executed  to  GrOoch  his  bond.  A  witness, 
George  Turner,  testified  that  he  saw  Charles 
Smith  and  Gooch,  and  Smith  said  he  was 
going    to    carry    a     conveyance     of 

758  Grooch ' 8  property  *and  that  he  (Smith) 
was  to  stand  master  for  the  negroes, 

provided  he  should    be   the  longest  liver. 
And   he  further  stated  that  Gooch   was   so 
drunk    the   witness  could    not    understand 
anything   that   he   said.     Another  witness, 
Wat.  H.  Tyler,  stated   that  he  met  Charles 
Smith    and  Gooch  on  their  return  from  the 
court  house:    That  Gooch   had  been   drink- 
ing ;  and  witness  was  told  by   Smith  that 
Grooch  had  fallen  out  of  the  gig.    That  they 
both  said  that  Gooch  had  been  to  the  office, 
and  Smith  said  he  had  been  with  him ;  and 
Gvooch  said  he  had  fixed  his  business.     These 
witnesses  stated  that  before   the   execution 
of  the  deed  they  had   heard  Gooch   say    he 
never  meant  to  make  his  people  slaves;  but 
meant   to  get  a  man  to  act   for  them ;  and 
that   they   were  to    remain   on    the   place. 
Tyler  says  he  named  William  C.  Smith,  but 
Turner  says  he  never  heard   him  mention 
William  C.  Smith  as  such  agent,  but  Gooch 
often  told  him  that  his  cousin  Charles  Smith 
was  to  act.     Another  witness,  Kally  Tucker, 
stated  that  on  the  night  before  Grooch  died 


he  told  the  witness  that  everything  was 
given  to  William  C.  Smith,  but  he  was  not 
to  carry  the  negproes  off  the  place.  There 
were  other  witnesses,  who  testified  as  to 
Gooch's  declarations  that  he  did  not  intend 
to  make  his  negroes  slaves,  and  that  he 
intended  to  get  some  man  to  stand  master 
for  them.  Some  of  these  slaves,  it  was 
proved,  he  stated  were  his  own  children ; 
and  Turner  stated  that  Gooch  came  to  him 
and  told  him  that  he  had  understood  that 
the  conveyance  he  had  made  to  Charles 
Smith  was  made  to  William  C.  Smith,  and 
that  he  wanted  if  that  was  so,  to  make  a 
conveyance  to  Jesse  Barker  to  keep  his 
people  on  the  place,  and  not  make  slaves  of 
them :  And  that  at  the  request  of  Gooch, 
witness  drew  an  instrument  of  writing  to 
that  effect. 

There  was  also  evidence  as  to  the  decla- 
rations of  Charles  Smith.  Charles 
759  Barker  testified  that  when  ♦Charles 
and  William  C.  Smith  were  taking  an 
inventory  of  the  property  after  Gooch  *s 
death,  Charles  told  the  plaintiff  Betty  to 
bring  all  the  things;  they  were  hers. 
Another  witness  stated  that  Charles  Smith 
told  him  that  he  put  a  negro  named  Reuben 
into  the  possession  of  Grooch  for  the  interest 
of  five  hundred  dollars,  which  Smith  had 
borrowed  of  Gooch,  and  that  he  being  in 
bad  health,  he  had  taken  him  home  and  put 
Aaron  in  his  place.  And  there  was  evi- 
dence of  similar  statements  by  Grooch. 
Nathaniel  White  testified  that  he  proposed 
to  buy  Lucy,  one  of  the  slaves,  from  Charles 
Smith,  and  he  replied  that  William  C. 
Smith  could  not  and  should  not  sell  her. 

The  declarations  of  Gooch  and  Charles 
Smith,  made  before  and  after  the  execu- 
tion of  the  deed  of  April  21st,  1831,  and  also 
the  paper  filed  with  the  bill,  were  excepted 
to  by  Smith  as  incompetent  evidence.  The 
other  evidence  in  the  cause  is  stated  by 
Judge  Daniel  in  his  opinion. 

The  issues  directed  were  tried  in  October 
1848.  The  evidence  excepted  to  as  before 
stated  was  ofiPered  in  evidence  by  the  plain- 
tiffs, and  though  objected  to  by  the  defend- 
ant, was  admitted  by  the  court,;  and  the 
defendant  excepted.  The  jury  found :  First. 
That  the  deed  from  Gooch  to  William  C. 
Smith,  dated  21st  April  1831,  was  executed 
without  a  knowledge  of  its  contents  and 
legal  effect,  and  that  he  did  not  intend  to 
convey  to  said  Smith  an  absolute  title  to 
the  slaves  mentioned  therein.  Secondly. 
That  the  said  deed  was  procured  for  said 
Smith  by  his  father  Charles  Smith,  by 
fraud.  Thirdly.  That  the  said  Gooch  in- 
tended to  emancipate  the  said  slaves  by  the 
said  deed. 

There  was  a  motion  to  the  court  for  a  new 
trial,  which  was  overruled ;  the  court  being 
of  opinion  that  it  had  no  power,  sitting  as 
a  court  of  law,  to  grant  such  a  new  trial. 
The  defendant  thereupon  moved  the  court  to 
certify  to  the  court  directing  the  is- 
760  sues  in  *these  causes,  along  with  the 
verdict  of  the  jury,  the  facts  proved 
upon  the  trial,  and  also  the  bill  of  excep- 
tions filed  by  the  defendant;  but  the  court 


403 


%\  GRATT. 


VlSGINIA  RBPORTS,  ANMOTATBD. 


7^1,  762.  768 


being'  of  opinion  that  it  was  not  competent 
to  the  court  to  make  any  such  certificate, 
overruled  the  motion*  and  certified  the  ver- 
dict and  bill  of  exceptions.  There  was  then 
a  motion  on  the  equity  side  of  the  court,  to 
set  aside  the  verdict  and  award  a  new  trial 
on  the  issues  directed ;  which  was  overruled. 
And  in  June  1852,  the  court  made  a  decree 
emancipating*  the  plaintiffs  in  the  first  suit, 
and  their  descendants  born  since  the  in- 
stitution of  the  suit ;  and  that  the  deed  of 
April  21st,  1831,  be  set  aside  and  canceled, 
as  having  been  obtained  fraudulently  by 
Charles  Smith.  The  defendant  thereupon 
applied  to  this  court  for  an  appeal,  which 
was  allowed. 

Griswold  and  R.  T.   Daniel,    for  Smith's 
adm'r. 
Young  and  Lyons,  for  the  paupers. 
Crump,  for  the  Thurmans. 

DANIEL,  J.  In  the  case  of  Pry  or  v. 
Adams,  1  Call  382,  this  court  held,  that  it 
was  its  duty,  in  reviewing  a  decree  founded 
on  the  verdict  of  a  jury,  rendered  on  an  is- 
sue out  of  chancery,  to  look  to  the  state  of 
the  proofs  existing  at  the  time  when  the 
issue  was  ordered ;  and,  if  satisfied  that  the 
chancellor  had  improperly  exercised  his  dis- 
cretion in  directing  the  issue,  to  render  a 
decree,  notwithstanding  the  verdict,  accord- 
ing to  the  merits,  as  disclosed  by  the 
proofs,  on  the  hearing  when  the  issue  was 
ordered..  The  rule  has  been  followed  in 
several  cases  since,  and  in  the  recent  case 
of  Wise  V.  Lamb,  9  Gratt.  294,  its  propriety 
was  fully  recognized  and  vindicated  in  the 
opnion  of  the  court  delivered  by  Judge  Lee : 
And  the  elaborate  review  there  made  of  the 
precedents  ascertaining  the  principles  that 
should  guide  the  discretion  of  a  chan- 
761  cellor,  in  determining  *on  the  propri- 
ety of  ordering  an  issue,  precludes 
the  necessity  of  our  entering  on  such  a  task 
here. 

Upon  the  authority  of  the  two  cases  just 
mentioned,  and  those  cited  in  the  opinion 
delivered  in  the  latter,  it  may  be  considered 
as  well  settled,  that  in  no  case  ought  an 
issue  to  be  ordered  merely  to  enable  a  party 
to  obtain  evidence  to  make  out  his  case ; 
that  when  the  allegations  of  the  bill  are 
positively  denied  by  the  answer,  and  the 
plaintiff  has  failed  to  furnish  two  witnesses, 
or  one  witness  and  strong  corroborating 
circumstances  in  support  of  the  bill,  it  is 
error  in  the  chancellor  to  order  an  issue ; 
that  no  issue  should  be  ordered  until  the 
plaintiff  has  shown  enough  to  throw  the 
burden  of  the  proof  on  the  defendant ;  that 
until  the  onus  is  shifted  and  the  case  ren- 
dered doubtful  by  the  conflicting  evidence  of 
the  opposing  parties,  the  defendant  cannot 
be  deprived,  by  an  order  for  an  issue,  of 
his  right  to  a  decision  by  the  court  on  the 
case  as  made  by  the  pleadings  and  proofs. 

To  apply  these  rules  to  the  cases  under 
consideration,  is,  in  the  view  which  I  have 
taken  of  the  state  of  the  proofs  when  the 
issues  were  ordered,  to  decide  their  fate. 

Much  of  the  testimony  offered  in  support 
of   the  bills  is  of  a  character  to  forbid   its 


being  followed  as  a  guide  to  judicial  action 
in  any  case  without  the  strictest  scrutiny, 
consisting  as  it  does  mainly  of  supposed 
admissions  and  declarations,  deposed  to  by 
igrnorant  and  illiterate  witnesses,  many 
years  after  such  admissions  and  declara- 
tions are  said  to  have  been  made.  And  a 
portion  of  it  is  of  a  character  to  be  excluded 
altogether,  on    the  score  of    incompetency. 

I  cannot  perceive  on  what  ground  declara- 
tions of  Charles  Smith,    made  long-   before 
the  execution  of  the  deed  of  the  21st  April 
1831,    and  before  there  was  any    treaty  or 
-neg'otiation  in  relation  to  the  subject  mat- 
ter conveyed,    can    be     received   to 
762      impeach  the  deed,   or   to  *affect   in- 
juriously,   in  any  manner,  the  rig-hts 
of  William  C.  Smith,  the  grantee.     Nor  can 
I  see  why  William  C.  Smith  should  be  held 
responsible  for  any  declarations  of  Charles 
Smith,  made   after  the  deed  was  executed 
and  recorded,  and  the  whole  transaction  in 
relation  thereto  perfected  and  ended. 

In  his  answer  to  the  bill  in  the  first  of 
these  cases,  William  C.  Smith  denies  ex- 
pressly that  he  was  guilty  of  any  fraud  in 
the  procurement  or  execution  of  the  deed, 
or  in  obtaining  the  property  thereby  con- 
veyed ;  and,  in  his  answer  to  the  bill  in  the 
second  case,  after  again  explicitly  denying^ 
all  fraud,  he  avers  that  he  had  nothing  to 
do  with  the  drawing  and  preparing-  of  the 
deed,  and  was  not  present  when  it  was 
prepared  and  executed,  or  when  it  was 
placed  on  record.  He  further  states  that  he 
is  informed  and  expects  to  prove  that  Gooch 
the  grantor  was  much  attached  to  him,  and 
had  for  many  years  before  his  death  de- 
clared that  he  intended  to  g-ive  him  all  his 
property  at  his  death ;  that  he  had  deter- 
mined that  his  relations,  who  had  neglected 
him,  should  have  none  of  it,  and  that  he 
voluntarily  employed  a  highly  respectable 
gentleman  to  prepare  the  deed  for  him;  and 
that  as  far  as  he  (the  respondent)  knew, 
there  was  no  other  consideration  moving 
Gooch  to  execute  the  deed  but  his  attach- 
ment to  and  friendship  for  him  (the  re- 
spondent) for  his  many  acts  of  friendship 
rendered  said  Gooch  for  a  series  of  years, 
conducive  to  his  comfort  and  convenience; 
unless  he  considered  that  various  sums  of 
money  lent  him,  amounting  to  six  or  seven 
hundred  dollars,  was  a  consideration  in 
part. 

And  there  is  an  entire  absence  of  any 
proof  to  show  that  William  C.  Smith  had 
anything  to  do  with  the  procuring-,  execut- 
ing or  recording  of  the  deed.  If  any  im- 
proper inducement  was  held  out,  or  false 
representation  made,  or  art,  device  or  fraud 
practiced,  by  Charles  Smith  in  the 
763  procurement  or  execution  of  the  *6eeA, 
there  is  nothing  to  show  that  William 
C.  participated  in  it  or  had  any  knowledg-e 
of  it.  No  concert,  agreement  or  under- 
standing in  relation  to  the  transaction  be- 
tween the  two  Smiths  is  established. 
Charles  is  no  party  to  the  deed,  and  William 
C.  claims  no  title  through  him.  It  is  true, 
there  is  proof  going  to  show  that  Charles 
advised  and  aided  in  the  execution  of   the 
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deed,    and   William   C.    is  the  g^ntee,  and 
has  accepted  it  and  claimed  under  it. 

In  this  state  of  facts,  anything  said  or 
done  by  Charles  Smitl^  during  the  transac- 
tion, and  in  reference  to  it,  may  be  prop- 
erly treated  as  part  of  it ;  and  William  C. 
Smith  is  bound  by  it.  It  may  be  very  prop- 
erly said,  that  claiming  the  benefit  of  the 
transaction,  he  must  take  it  as  a  whole.  But 
there  is  no  relation  between  the  parties 
which  justifies  us  in  holding  him  bound  by 
any  acts  or  declarations  of  Charles,  which 
were  not  strictly  parts  of  the  res  gestae. 
Any  act  done  by  Charles  Smith,  before  the 
transaction  commenced,  or  after  it  was 
finished,  tending  to  impeach,  or  cast  suspi- 
cion on,  its  fairness,  cannot  be  regarded 
otherwise  than  as  res  inter  alios  acta.  And 
proof  of  any  declarations  made  by  him  of 
a  like  tendency,  at  any  time,  except  pend- 
inisr  the  transaction,  is  but  hearsay. 

Much  of  the  testimony  in  relation  to  the 
declarations  of  Gooch  the  grantor,  is  liable 
to  a  like  objection.  His  declarations,  made 
after  the  execution  of  the  deed,  fall  within 
the  influence  of  the  well  established  rule, 
that  no  admissions  or  declarations,  in 
whatever  form,  of  a  party  to  a  sale  or 
transfer,  made  after  such  sale  or  transfer, 
and  going  to  destroy  and  take  away  the 
vested  rights  of  another,  can  ex  post  facto 
work  that  consequence,  or  be  received  as 
evidence  against  the  vendee  or  assignee. 
5  John.  R.  426;  Petit  v.  Jennings,  2  Rob. 
R.  681. 

Whether  his  declarations  made  before  the 
commencement  of  the  transaction  were 
764  properly  received  *in  the  first  of  these 
suits,  I  have  not  thought  it  necessary 
to  examine  with  much  particularity,  for 
reasons  which  will  hereafter  appear: 
Though  I  am  strongly  inclined  to  the  opin- 
ion that  they  were  not.  Be  this  as  it  may, 
I  think  it  clear  that  such  declarations  are 
not  evidence  for  the  plaintiffs  in  the  second 
suit.  To  receive  them  as  evidence  to  vacate 
the  deed,  and  to  cast  the  property  on  the 
heirs  and  next  of  kin,  would  be  equivalent 
to  permitting  a  party  to  testify  in  his  own 
behalf. 

These  rules  necessarily  exclude  from  the 
second  case  the  whole  of  the  depositions 
of  Kalley  Tucker,  Anderson  Tucker  and 
George  W.  Barker,  and  a  large  portion  of 
the  several  depositions  of  William  B.  Tyler, 
George  Turner  and  Nathaniel  White.  The 
paper  B  ought  also,  I  think,  to  be  excluded 
from  both  cases,  being  nothing  more  than 
a  subsequent  written  declaration  of  Gooch, 
by  which  he  endeavors  to  destroy  the  legal 
force  and  effect  of  his  deed  executed  some 
six  months  before. 

Any  further  designation  of  the  portions 
of  the  evidence  in  behalf  of  the  paupers, 
which  ought  to  be  treated  as  incompetent, 
is,  in  the  view  which  I  have  taken  of  it, 
unnecessary.  For  looking  upon  the  testi- 
mony in  support  of  their  claim  as  a  whole, 
it  appears  to  me  vague,  conflicting  and  in- 
conclusive, and  as  tending  (so  far  as  it 
points  to  one  result  rather  than  another)  to 
make  out  a  case  which  could  be  of  no  benefit 


to  them.  So  far  as  it  goes  to  establish  any 
purpose  on  the  part  of  Gooch,  inconsistent 
with  the  deed,  it  tends  to  prove,  not  that 
he  designed  to  confer  on  them  a  state  of 
absolute  freedom,  but  that  he  designed  to 
leave  them  in  a  qualified  condition  inter- 
mediate between  absolute  slavery  on  the 
one  hand  and  absolute  freedom  on  the  other ; 
in  which,  whilst  they  might  enjoy  many  of 
the  rights  and  privileges  of  freed  men,  the 
relation  of  master  and  slave  between 

765  Smith  and  *them  might  be  left  sub- 
sisting, so  far  at   least  as  to  shield 

them  from  the  penalties  which  would  other- 
wise attach  to  their  residence  in  the  state 
as  free  negroes. 

Such  a  purpose  is  in  conflict  with  the 
policy  of  our  laws,  and  this  court  has  uni- 
formly refused  to  recognize  it,  no  matter 
how  solemnly^  expressed,  or  clearly  proved, 
as  conferring  any  rights  or  benefits  on  the 
slave.  Rucker's  adm'r  v.  Gilbert,  3  Leigh 
8;  Wynn  v.  Carrell,  2  Gratt.  227. 

In  the  case  last  cited  it  was,  however,  also 
declared,  that  when  by  will  slaves  are  be- 
queathed to  a  legatee  to  be  held  by  him  in 
such  a  qualified  or  intermediate  condition, 
that  the  whole  provision  is  void,  and  that 
the  slaves  (if  there  is  no  other  disposition 
of  them  in  the  will, )  stand  as  if  the  testa- 
tor had  died  intestate  in  respect  to  them. 

It  becomes,  therefore,  important  to  look 
further  into  the  state  of  the  proofs  in  the 
second  suit,  and  to  see  whether,  as  between 
the  parties  thereto,  there  was  sufficient 
testimony  to  justify  the  chancellor  in  order- 
ing an  issue. 

Throwing  out  of  view  the  testimony 
which  I  have  treated  as  incompetent*  there 
remains  proof  to  be  found  in  the  depositions 
of  White  and  others,  that  Charles  Smith 
borrowed  of  Gooch,  some  years  before  his 
death,  money  at  different  times,  amounting 
in  all  probably  to  five  hundred  and  fifty 
dollars,  and  that  about  the  date  of  the  last 
loan  a  negro  man  Reuben  was  placed  by 
Charles  Smith  in  the  possession  of  Gooch, 
where  he  remained  for  some  years,  when 
being  taken  sick,  his  place  was  supplied  by 
another  negro  man  Aaron,  who  remained 
in  the  service  of  Gooch  probably  till  his 
death.  This  testimony  was  no  doubt 
offered,  in  connection  with  certain  declara- 
tions of  Gooch,  (to  the  effect  that  these 
negroes  were  placed  with  him  by  Charles 
Smith,  to  discharge,  by  their  services,  the 
interest  on  the  money  loaned, )  for  the 

766  *purpose  of  falsifying  that  portion  of 
the  answer  of  William  C.  Smith  to  the 

bill  of  the  paupers,  in  which  he  states  that 
he  had  permitted  these  slaves  to  remain  in 
the  possession  of  Gooch  without  compensa- 
tion ;  and  suggests  this  act  of  kindness  on 
his  part  towards  Gooch,  as  one  of  the  mo- 
tives which  probably  induced  the  latter  to 
make  the  deed  in  his  favor.  It  is  hardly 
necessary  to  say  that  this  testimony,  apart 
from  the  excluded  declarations,  whilst  tend- 
ing to  establish  the  conclusions  sought  to 
be  drawn  from  it,  is  yet  wholly  insufficient 
for  the  purpose.  The  fact  that  Charles 
Smith  borrowed  money  of  Grooch,  and  placed 
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these  slaves  in  his  possession,  is  not  incon- 
sistent with  the  idea  that  thej  may  have 
belong^ed  to  William  C.  and  that  he  had,  as 
an  act  of  friendship,  permitted  Gooch  to  en- 
joy their  services  without  compensation. 

There  yet  also  remains  in  the  cause  the 
deposition  of  Foster  Hig'g-ins,  who  states 
that  he  was  at  the  house  of  Gooch,  and  was 
called  on  by  him  and  Charles  Smith  to  wit- 
ness a  will,  as  they  said,  the  day  before 
they  went  to  Hanover  clerk's  office  to  record 
the  same;  that  Smith  and  Gooch  said  the 
neg^roes  were  to  be  kept  on  the  land,  and 
that  Smith  was  to  act  as  master  for  them. 
And  that  Gooch,  some  time  after  his  return 
from  the  office,  said  that  he  had  acknowl- 
edged the  will  that  he  (the  witness)  had 
witnessed. 

There  is  also  the  deposition  of  Jesse 
Barker,  who  states  that  William  C.  Smith 
employed  him  to  act  as  master  for  the 
"Slaves,  stating  that  the  law  required  some 
person  to  do  so;  that  he  (Smith)  lived  too 
far  off  to  attend  to  them ;  that  he  did  not 
wish  to  be  pestered  with  them ;  and  that  the 
slaves  were  to  support  themselves  by  their 
own  labor. 

There  is  also  the  testimony  of  Greorge 
Turner,  who  states  that  he  met  Gooch  and 
Charles  Smith,  as  they  were  going  to  Han- 
over court-house,  and  that  Smith  said  they 
were  going  to  record  a  conveyance 
767  of  Gooch' 8  *property,  and  that  he 
(Smith)  was  to  stand  master  for  the 
slaves,  provided  he  should  be  the  longest 
liver :  And  he  also  states  that  Gooch  was 
then  very  drunk. 

Another  witness,  W.  B.  Tyler,  states  that 
he  met  Gooch  and  Smith  as  they  were  re- 
turning from  the  court-house;  that  he 
thought  Gooch  had  been  drinking,  but  did 
not  think  him  drunk. 

This,  together  with  the  fact,  which  is 
very  fully  established,  that  Gooch  was  an 
ignorant  and  illiterate  man,  constitutes 
(with  the  exception  of  the  testimony  ex- 
cluded) substantially  the  evidence  in  behalf 
of  the  plaintiffs  in  the  second  cause. 

It  must  be  conceded  that  it  does  tend  to 
excite  the  suspicion  that  all  was  not  fair ; 
that  Gooch  intended  to  leave  to  his  negroes 
his  land  after  his  death ;  and  to  allow  them 
to  live  upon  it  and  enjoy  the  fruits  of  their 
own  labor,  under  the  supervision  of  Smith, 
who  should  stand  as  master  for  them,  so  as 
to  prevent  their  being  subjected  to  the  op- 
eration of  the  laws  with  respect  to  the  resi- 
dence in  the  state,  of  free  negroes ;  that  he 
designed  to  express  and  effectuate  his  in- 
tentions by  means  of  a  will ;  and  that 
Smith,  whose  aid  and  advice  he  sought, 
fraudulently  palmed  upon  him  the  deed 
under  consideration,  by  falsely  representing 
and  reading  it  to  him  as  a  will  expressing 
his  intentions. 

But  when  we  come  to  examine  the  proofs 
on  the  other  side :  The  fact  that  the  deed 
was  regularly  acknowledged  by  the  grantor 
before  the  clerk  of  the  county,  whose  posi- 
tion, in  the  absence  of  proof  to  the  contrary, 
is  a  guaranty  that  he  was  an  intelligent  and 
honest  man,  who  would  not  have  taken  the 


acknowledgment,  until  first  satisfied  that 
Gooch  was  in  a  condition  to  understand 
what  he  was  doing ;  that  Gooch  had,  the 
year  before,  executed  a  deed  containing  ex- 
actly the  same  provisions,  in  the  presence 
of  witnesses,  who  attested  it  by  his  request ; 
one  of  whom  states  that  the    grantor 

768  told  him  that  the  deed  *was  as  he 
wanted  it;  that  after  consulting  coun- 
sel as  to  whether  the  slaves,  if  emancipated* 
could  remain  in  the  state,  and  being  in- 
formed by  him  that  they  could  not,  the 
grantor  had  declared  that  the  slaves  would 
prefer  being  servants  to  any  good  man,  to 
being  sent  off  to  a  free  country ;  that  he  had 
declared  that  the  plaintiffs  should  never  have 
any  of  his  property,  and  frequently  said  that 
he  intend^  to  give  it  to  the  grrantee  Smith ; 
if  any  doubts  or  impressions,  unfavorable  to 
the  fairness  of  the  transaction,  still  remain, 
they  ought,  I  think,  to  be  treated  as  falling 
far  short  of  that  judicial  doubt,  as  to  the 
preponderance  of  conflicting  proofs,  which 
alone  could  justify  a  chancellor  in  calling' 
in  the  aid  of  a  jury. 

Several  grounds  for  reversing  the  decrees, 
taken  here  by  the  counsel  of  Smith,  which 
might  otherwise  have  been  well  worthy  of 
consideration,  have  been  passed  over,  in 
as  much  as  the  result  of  the  views  already 
presented  is  to  terminate  the  controversy  in 
his  favor. 

I  see  nothing  in  the  character  of  the  claim 
or  nature  of  the  controversy,  in  either  case, 
calling  for  the  application  of  rules  in  re- 
spect to  the  ordering  of  the  issues  different 
from  those  prevailing  in  other  chancery 
causes:  And  I  think  that  the  decree  should 
be  reversed  and  the  causes  remanded,  with 
instructions  to  the  Circuit  court,  after  tak- 
ing the  proper  steps  for  ascertaining  and 
coUecting  in  the  fund  arising  from  the 
rents  and  hires,  to  decree  its  payment  to 
Smith's  representatives  and  heirs  or  dev- 
isees, according  to  their  respective  righta, 
and  to  dismiss  both  bills. 

LEE  and  SAMUELS,  Js.,  concurred  in 
the  opinion  of  Daniel,  J. 

MONCURE,  J.,  concurred  in  so   much  of 

the  opinion  as  reverses  the  decree  in    favor 

of  the  paupers,  and  dismisses  their  bill,  on 

the  ground   that   they   were   not  in- 

769  tended  *to  be  free.     But  he   thought 
that  the  deed  was  either  obtained  by 

fraud  or  on  a  secret  trust  in  favor  of  the 
slaves :  And  there  was  sufficient  evidence  to 
authorize  an  issue  in  the  second  suit. 

ALLEN,  P.,  concurred  with  Judge  Mon- 
cure.  As  to  the  heirs  and  next  of  kin,  it 
was  proper  to  direct  an  issue  upon  slight 
proof  in  analogy  to  the  proceedings  in  the 
case  of  a  will.  But  in  fact  the  proof  was 
strong. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  that  the  testi- 
mony offered  to  impeach  the  deed  of  the 
21st  day  of  April  1831,  was  insufficient  for 
the  purpose ;  and  that  the  said  deed  should 
have  been  treated  by  the  court  below  as  a 
good  and  bona  fide  conveyance,  investing 
the  grantee  William  C.  Smith,    with  a   full 
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and  absolute  title  in  and  to  the  land,  alaves 
and  other  property  in  said  deed  mentioned. 

And  the  court  is  further  of  opinion,  that 
the  decree  of  the  17th  day  of  April  1840,  di- 
recting* certain  issues  therein  mentioned,  to 
be  made  up  and  tried,  is  erroneous;  and 
that  the  chancellor,  instead  thereof,  ought 
to  have  rendered  a  decree  sustaining  the 
said  deeds  and  that  after  collecting  in  the 
fund  arising  from  the  rents  and  hires,  and 
ordering  the  same  to  be  paid  to  W.  C. 
Smith,  he  should  have  proceeded  to  dismiss 
the  bills  in  each  case ;  the  bill  of  the  pau- 
pers without  costs,  and  the  bill  of  I^.  Thur- 
man  &  als.  at  the  costs  of  said  last  men- 
tioned plaintiffs. 

And  the  court  is  also  of  opinion,  that  the 
Circuit  court  erred  in  its  decree  of  the  22nd 
of  June  1852 ;  and  that  instead  of  render- 
ing such  decree,  the  said  court  ought  still, 
and  notwithstanding  the  verdict  on  the 
issues,  to  have  observed  the  course  above 
Indicated  as  proper  for  the  chancellor 
770  when  he  made  his  decree  *of  the  17th 
April  1840.  The  court  is  also  of  opin- 
ion that  the  order  of  the  7th  of  October 
1843,  is  erroneous.  Said  decrees  in  each 
case  reversed;  those  in  behalf  of  the  pau- 
pers, without  costs.  Those  in  the  second 
case,  with  costs  to  the  representative  of  W. 
C.  Smith,  as  the  party  substantially  pre- 
vailing. 

And  the  causes  are  remanded,  with  in- 
structions to  the  Circuit  court  to  take  proper 
steps  for  calling  in  the  fund  arising  from 
the  rents  of  the  land  and  the  hires  of  the 
negroes ;  and  to  make  a  decree,  directing 
the  payment  of  so  much  thereof  as  has  ac- 
crued from  the  hires,  to  W.  C.  Smith's  rep- 
resentative, after  first  deducting  therefrom 
the  expenses,  if  any,  incurred  in  the  main- 
tenance of  any  of  said  paupers  pending  this 
suit;  and  apportioning  so  much  thereof 
as  has  accrued  from  the  rents,  among  the 
representatives  and  the  heirs  or  devisees  of 
said  Smith,  according  to  their  respective 
rights.  And  then  to  dismiss  both  bills ;  the 
bill  of  the  paupers  without  costs,  and  the 
bill  of  Thurman,  &c.,  with  costs  to  Smith's 
re  presen  tati  ve. 


771 


^Cheshire  v.  Purcell. 

October  Term,  1854,  Richmond. 


I.  WIII0— R«le  of  Construction.*— In  constraint  a 
provision  in  a  will,  the  whole  Instrnment  is  to  be 
looked  to,  to  ascertain  the  intention  of  the  testa- 
tor. 

a.  Sano— Constmction— Case  at  Bar.— Testator  de- 
vises the  whole  residue  of  his  real  and  personal 
estate  to  B  and  L,  in  trnst,  that  his  niece  Ann 

*Wllto— Rule  of  Construction.— In  M'Camant  y. 
Nuckolls,  85  Va.  337, 12  S.  £.  Rep.  160.  it  is  said  :  "The 
cardinal  rule  for  the  interpretation  of  wills  is,  to 
collect  the  intention  of  the  testator  from  the  whole 
will,  taken  toffetber  as  a  consistent  whole  formed  of 
all  its  parts:  and,  if  such  intention  be  lawful,  full 
effect  must  be  given  to  it  Intention  is  the  life  and 
soul  of  a  will,  and  the  irreat  point  to  be  ascertained; 
when  it  is  clear,  and  violates  no  rule  of  law,  it  must 


shall  have  the  whole  profits  during  her  life,  for 
the  support  of  herself  and  her  son  J.  At  her  death 
the  trust  to  cease,  and  the  estate  to  sro  to  J  and  his 
heirs,  if  he  survived  his  mother;  if  he  died  before 
her,  to  his  children,  if  he  left  any.  If  J  die  before 
his  mother,  without  children,  and  she  have  other 
children  and  die,  they  to  take  the  same  estate 
which  J  would  have  taken  if  he  had  survived  her. 
But  if  Ann  and  J4ie  without  children  to  inherit 
the  estate,  then  the  estate  to  tro  to  L  and  his  heirs. 
Testator  authorizes  Ann  to  sell  the  land  and 
slaves,  if  necessary  for  her  comfort,  with  appro- 
bation of  B  and  L,  and  purchase  other  property, 
which  is  to  be  in  the  same  situation,  and  to  descend 
in  the  same  way  as  that  left  to  Ann  and  her  son, 
in  the  event  of  their  death.  Held:  Upon  J's 
surviving  his  mother,  he  took  the  absolute  fee; 
and  there  is  no  further  limitation  of  the  estate  in 
that  event 

This  was  a  writ  of  forcible  entry  and 
detainer,  brought  in  the  €k>unty  court  of 
Prince  William,  and  removed  to  the  Circuit 
court  of  the  same  county,  by  James  Purcell 
against  George  W.  Cheshire.  Both  parties 
derived  their  title  from  the  will  of  Francis 
Cannon.  By  his  will,  after  giving  certain 
slaves  to  two  of  his  nephews,  and  emanci- 
pating two  other  slaves,  the  testator  says : 

'*A11  the  residue  of  my  estate  of  every 
description,  consisting  of  land,  negroes, 
stock,  &c.,  &c..  Heave  to  my  nephews  Bar- 
naby  Cannon  and  I^uke  Cannon,  junior:  In 
trust,  nevertheless,  for  the  following  uses, 
interests  and  purposes,  viz :  that  my  niece 
Ann  Sowden  shall  have  the  entire  use  and 
the  profits  of  the  same  during  her  natural 
life,  for  the  maintenance  and  support 
772  *of  herself  and  her  son  John  Sowden. 
At  the  death  of  the  said  Ann,  it  is  my 
will  that  the  said  trust  shall  expire,  and 
that  the  estate  here  left  in  trust  shall  go  to 
the  said  John  Sowden  and  his  heirs  forever, 
should  he  survive  his  mother;  or  if  he 
should  die  before  her,  then  to  his  children, 
if  he  should  leave  any.  If  the  said  John 
Sowden  shall  depart  this  life  before  his 
mother,  and  should  have  no  child,  and  the 
said  Ann  Sowden  should  have  other  children 
and  die,  it  is  my  desire  that  they  should 
take  and  enjoy  the  same  estate  which  her 
son  John  would  have  taken  provided  he  had 
survived  his  mother.  But  if  the  said  Ann 
Sowden  and  her  son  John  shall  both  depart 
this  life,  without  leaving  children  to  inherit 
the  said  estate,  in  that  case  it  is  my  will 
that  at  the  death  of  the  said  Ann  Sowden 
and  her  son  John,  the  estate  here  left  in 
trust  shall  go  to  my  nephew  Luke  Cannon, 
junior,  and  his  heirs  forever.  As  in  leav- 
ing a  portion  of  my  estate  to  my  niece  Ann 
Sowden  for  her  life,  I  had  in  view  her  ease 
and  comfort,   I   think    proper  to  stipulate, 

ffovern  with  absolute  sway.  Wootton  v.  Redd*s 
Ex'or,  13Gratt  196;  Boisseaus  v.  Aldrldffes,  5  Leiffh 
28S-S48;  Lucas  v.  Duffleld.  6  Gratt  466:  Parker  v. 
Wasley's  Ex'or,  0  Id.  477;  Cheshire  v.  Purcell,  11  Id. 
T7i:  Wyatt  v.  Sadler's  Heirs,  1  Munf.  587;  Rushton's 
Ex'ors  V.  Rush  ton,  8  Dall.  344:  Finley  v.  Klncr's  Les- 
see. 8  Peters.  877;  Smith  v.  Bell.  6  Peters,  08-75;  Land 
V.  Otley,  4  Rand.  213;  Reno's  Executors  v.  Davis,  4  H. 
&  M.  283:  Boothe  v.  Blundell,  Vesey.  Jr.  621." 
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that  in  the  event  of  any  of  the  negroes  left 
her  becoming-  refractory  and  disobedient, 
or  the  land  so  unproductive  as  to  make  it 
either  necessary  or  desirable  to  her  to  sell 
or  exchange  them  for  other  property  of  the 
same  kind,  I  hereby  authorize  her  to  do  so, 
with  the  consent  and  approbation  of  my 
trustees,  or  the  survivor  of  them,  hereinbe- 
fore named;  recommending  it  to  her,  how- 
ever, to  exercise  this  power  cautiously  and 
with  a  sound  discretion.  And  it  is  further- 
more my  will  and  intention,  that  the  prop- 
erty so  exchanged  for,  or  purchased  by  the 
said  Ann  Sowden  and  my  trustees  afore- 
said, shall  be  considered  precisely  in  the 
same  situation  and  subject  to  the  same 
course  of  descent  with  that  which  I  here 
leave  to  the  said  Ann  Sowden  and  her  son 
John  Sowden,  in  the  event  of  their  death." 
Ann  Sowden  died  leaving  no  other 
773  children  but  John  *Sowden;  and  he 
afterwards  died  leaving  no  child,  and 
never  having  had  any.  JUuke  Cannon, 
junior,  died  after  the  testator  and  before 
the  institution  of  this  suit,  leaving  heirs. 
Purcell  claims  under  a  conveyance  from 
John  Sowden  ;  Cheshire  claims  under  a  lease 
from  the  heirs  of  I^uke  Cannon,  junior. 
And  it  was  agreed  that  Purcell  was  in  pos- 
session and  that  Cheshire  forcibly  entered 
upon  and  ousted  him. 

The  case  was  submitted  to  the  court 
below,  upon  the  facts  agreed ;  and  that  court 
gave  a  judgment  in  favor  of  Purcell. 
Whereupon  Cheshire  applied  to  this  court 
for  a  supersedeas  to  the  judgment,  which 
was  awarded. 

Patton,  for  the  appellant. 

Morson  and  Williams,  for  the  appellee. 

AI/LEN,  P.  The  decision  of  this  cause 
depends  upon  the  construction  of  the  will  of 
Francis  Cannon  deceased,  disposing  of 
the  property  in  controversy.  The  intention 
of  the  testator  must  be  gathered  from  the 
face  of  the  will  itself:  In  the  enquiry  we 
can  derive  but  little  aid  from  adjudged 
cases.  In  Shermer  v.  Shermer's  ex*ors,  1 
Wash.  266,  Pendleton,  president,  quotes 
with  approbation  the  saying  of  a  judge, 
**That  in  disputes  upon  wills,  cases  seldom 
elucidate  the  subject,  which  depending  on 
the  intention  of  the  testator  to  be  collected 
from  the  will  and  from  the  relative  situation 
of  the  parties,  ought  to  be  decided  upon  the 
state  and  circumstances  of  each  case." 
And  Judge  Pendleton  remarks,  that  **he 
had  generally  observed  that  adjudged  cases 
have  more  frequently  been  produced  to  dis- 
appoint than  to  illustrate  the  intention." 

In  the  case  under  consideration,  looking 
at  the  different  clauses  under  which  the 
parties  respectively  claim ;  and  considering 
each  clause  a  part  and  uninfluenced 
774  *by  the  other  clause  and  the  residue 
of  the  will,  it  is  apparent  that  under 
the  second  clause  standing  alone,  John 
Sowden,  if  he  survived  his  mother,  would 
have  taken  the  absolute  estate.  Whilst  the 
clause,  under  which  the  plaintiff  in  error 
claims,  providing  for  the  contingency  of 
the  death  of  Ann  Sowden  and  her  son  John, 


without  leaving  children  to  inherit  the 
estate,  and  in  that  case  giving  the  estate 
over  at  their  death  to  his  nephew  I^uke 
Cannon,  junior,  and  his  heirs,  would,  if 
standing  alone,  have  been  a  good  executory 
limitation  of  the  fee  to  I^uke  Cannon,  jun- 
ior, in  derogation  of,  or  substitution  for, 
the  preceding  estate  in  fee.  But  the  inten- 
tion of  the  testator  is  not  to  be  collected 
from  any  isolated  clause,  but  from  the 
whole  will,  so  as  to  ascertain  in  the  event 
which  has  happened,  whether  it  was  pro- 
vided for;  and  what  disposition  in  view 
thereof  the  testator  contemplated.  The 
relative  situation  of  the  parties  and  the  state 
and  circumstances  of  the  case,  appear  upon 
the  face  of  the  will  only.  From  that  it  is 
evident  that  his  niece  Ann  Sowden  and 
her  son  John  were  the  leading  objects  of 
the  testator's  bounty.  It  does  not  appear 
that  she  then  had  any  other  children. 
After  some  specific  legacies  to  his  two 
nephews,  and  a  provision  emancipating 
some  slaves,  he  bequeathed  the  residue  of 
his  estate  to  trustees  in  trust,  that  bis  niece 
should  have  the  entire  use  and  profits  of 
the  same  during  her  natural  life,  for  the 
maintenance  of  herself  and  her  son  John. 
Having  thus  secured  a  support  for  his  niece, 
and  protected  the  property  from. waste  by 
the  interposition  of  trustees  during  her  life 
time,  in  the  following  clause  he  directs  that 
at  her  death  the  trust  should  expire,  and 
the  property  left  in  trust  should  go  to  John 
Sowden  and  his  heirs  forever,  should  he 
survive  his  mother.  But  looking  to  the 
possibility  of  his  dying  before  his  mother, 

leaving  children;  and  intending  to 
775      secure  a   fee   simple  estate  *to  John 

and  his  children,  if  John  survived,  or 
left  any  child  capable  of  taking  at  the  death 
of  the  mother,  he  in  the  next  place  provides, 
that  if  John  should  die  before  her,  the 
estate  should  go  to  his  children,  if  he 
should  leave  any.  These  clauses  show  an 
intention  to  provide  for  John  and  his  chil- 
dren after  the  trust  was  satisfied;  that  be 
looked  alone  to  the  death  of  his  niece  as 
the  time  when  the  whole  estate  was  to  pass 
to  some  one  or  more  of  the  designated 
beneficiaries ;  that  John,  in  the  event  which 
has  happened,  was  the  first  beneficiary ;  and 
that  after  the  estate  once  vested  in  him, 
there  was  no  intention  to  make  any  limita- 
tion over,  or  to  tie  up  the  property  in  his 
hands.  Otherwise,  although  he  might  have 
survived  his  mother  and  had  children,  yet 
as  he  might  have  outlived  them,  he  could 
not  have  exercised  full  dominion  over  the 
property.  This  intention  more  clearly  ap- 
pears from  the  next  provision  of  the  will. 
Having  fully  provided  for  the  niece  and  her 
son  during  her  life  time,  for  the  son  if  he 
survived  her,  giving  him  the  whole  estate, 
for  his  children,  if  he  died  before  her ;  giv- 
ing them  in  that  event  the  whole  estate, 
although  one  degree  farther  removed  from 
him ;  he  in  the  next  place  looked  to  and 
provided  for  another  con ting^ency;  that  was 
the  death  of  John  before  his  mother,  leav- 
ing no  child.  In  that  event,  he  directs  the 
estate    to  go  to  any  other  children   of  said 
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Ann  Sowden  at  her  death,  who  should  take 
and  enjoy  the  same  estate  which  her  son 
John  would  have  taken  jprovided  he  had 
survived  his  mother.  The  devise  to  the 
other  children  of  Ann  is  upon  the  contin- 
gency of  John's  dying  before  his  mother, 
leaving  no  child.  He  makes  no  devise  over 
to  these  other  children  of  Ann,  if  she 
should  have  any,  provided  John  survived 
his  mother,  and  then  died  leaving  no  child ; 
because  he  had  before  given  the  whole 
estate  to  John  if  he  survived,  and  did  not 
look  to  the  contingency  of  John's  dy- 

776  ing  without  leaving  a  *child  after  the 
estate  had  vested  in  him  on  his  moth- 
er's death. 

It  is  much  more  reasonable  to  suppose 
that  if  the  testator  had  ever  looked  beyond 
the  period  of  the  death  of  his  niece,  as  the 
time  for  the  complete  vesting  of  the  whole 
estate,  he  would  have  made  a  provision  in 
favor  of  any  other  of  her  children  in  event 
of  John's  surviving  and  then  dying  with- 
out leavinga  child,  than  in  favor  of  another 
nephew.  This  clause  furthermore  directs 
that  these  other  children  of  Ann  should 
take  and  enjoy  the  same  estate  that  John 
would  have  taken  if  he  had  survived  his 
mother.  They  must  have  taken  the  fee 
absolutely,  for  it  is  not  pretended  that  the 
will  contains  any  limitation  over  after 
their  deaths.  Yet  this  estate,  so  to  be 
vested  in  them  on  the  event  designated,  is 
by  the  testator  described  as  the  same  estate 
which  John  was  to  take  if  he  survived. 

After  these  various  dispositions  in  favor 
of  his  niece  and  her  son  John,  his  and  her 
other  children,  if  any,  the  testator  proceeds 
to  provide  for  another  contingency  which 
he  anticipated;  that  was  the  possibility  of 
his  niece  outliving  her  son  John,  and 
neither  of  them  leaving  any  child  or  chil- 
dren surviving  her,  so  that  there  would  be 
no  descendant  of  said  Ann  in  being  at  the 
time  of  her  death,  to  inherit  the  estate.  He 
therefore  provides  that  if  the  said  Ann  and 
her  son  John  shall  both  depart  this  life 
without  leaving  children  to  inherit  the 
estate ;  in  that  case,  at  the  death  of  the  said 
Ann  and  her  son  John,  the  estate  is  devised 
to  his  nephew  L/Uke  Cannon,  junior. 

The  context  I  think  shows  clearly,  that 
the  testator  looked  alone  to  the  period  of 
Ann's  death  as  the  period  when  the  trust 
should  expire  and  the  whole  estate  pass 
absolutely.  By  express  words  to  John  if 
he  survived  his  mother,  or  to  his  children, 
if  he  died  before  her,  leaving  children,  or 
to  her  other   children,    if  any,    if  he 

777  *died  before  her,  leaving  no  children. 
There  is  no  limitation  over  after  the 

estate  should  have  vested  in  John's  children 
on  one  contingency,  or  the  other  children 
of  Ann  on  another  contingency. 

It  would  be  a  forced  construction  to  sup- 
pose that  the  testator  intended  to  make  a 
limitation  over  in  favor  of  the  last  devisee, 
which  he  had  omitted  to  make  in  favor  of 
the  immediate  descendants  of  Ann  Sowden. 
The  phrase  is  elliptical.  When  he  speaks 
of  the  said  Ann  and  her  son  John  both  de- 
parting this   life  without  leaving  children. 


he  meant  to  refer  to  preceding  clauses^ 
which  had  provided  for  such  an  event,  and 
is  not  to  be  understood  as  referring  to  the 
death  of  John  at  any  time  after  his  mother's 
death,  leaving  no  children.  The  clause,  to 
effectuate  the  intention  and  make. the  will 
consistent  with  itself,  should  be  read  as  if 
he  had  said,  **But  if  the  said  Ann  and  her 
son  John  should  both  depart  this  life  as 
aforesaid,  without  leaving  children  as 
aforesaid  to  inherit  the  estate." 

It  seems  to  me  that  the  testator  intended, 
in  the  event  which  has  happened,  of  John's 
surviving  his  mother,  that  the  whole  estate 
should  vest  in  him  absolutely,  and  the  lim- 
itation over  in  favor  of  Luke  Cannon  could 
never  thereafter  take  effect. 

I  think  the  judgment  should  be  affirmed. 

DANIKL  and  MONCURJB^,  Js.,  concurred 
in  the  opinion  of  Allen,  J. 

LEE  and  SAMUELS,  Js.,  dissented. 

Judgment  affirmed. 
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October  Term.  1864,  Rtchmond. 
A«slgniii«iitt  to  Secnre  Crvditon— PiMtponement  of 
5«le~RMorvatloiis  to  Oruitor— Bffect.*— A  deed  of 
trust  to  secure  bonajide  creditors*  conyeylnr  land, 
slaves,  and  croi>8  cut  and  ffrowinff,  not  to  be  en- 
forced for  two  years,  reservlnff  the  profits  in  the 
mean  time  to  the  grantor,  and  directing  the  sur- 
plus proceeds  of  sale,  after  paymer  t  of  the  debts 
secured,  to  be  paid  to  the  grantor,  is  not  fraudu- 
lent v^r  M.  thouffh  made  without  the  knowledge  of 
the  creditors. 

*AMlffniiiMits  for  Benefit  of  Creditors— Postponement 
of  Sole— Reservations  to  Qrantor.— See  principal  case 
cited  with  approval  in  Qnarles  v.  Kerr,  14  Oratt. 
48,  66,  and  foot-note;  Sipe  v.  Earman,  £6  Gratt  666; 
Brockenbrouffh  y.  Brockenbroaffh,  81  Gratt.  601; 
Younarr.  Willis,  82  Va.  2»7:  Lewis  v.  Glenn,  84  Va. 
960.  6  S.  E.  Rep.  866;  Keaffy  v.  Trout,  86  Va.  884.  7  S.  E. 
Rep.  329;  Paul  v.  Bauffh,  86  Va.  961,  9  S.  E.  Rep.  S29; 
Norris  V.  Lake,  89  Va.  617,  16  S.  E.  Rep.  663;  Dldier  v. 
Patterson,  93  Va.  640,  26  S.  E.  Rep.  661 ;  Catt  v.  Knabe 
Mfff.  Co.,  98  Va.  740,  26  S.  E.  Rep.  W6;  Livesay  v. 
Beard,  22  W.  Va.  290;  Landeman  v.  Wilson,  29  W.  Va. 
724,  2  S.  E.  Rep.  205;  CJohn  v.  Ward,  32  W.  Va.  39,  9  S. 
E.  Rep.  43;  Harvey  v.  Anderson  (Va.),  24  S.  E.  Rep.  916, 
2  Va.  Dec.  88;  Peters  v.  Bain.  10  Sup.  Ct.  Rep.  359, 183  U. 
S.  670;  foot-notf  to  Gordon  v.  Cannon,  18  Gratt.  387; 
foot-note  to  Cochran  v.  Paris,  11  Gratt  348;  2  Va.  Law 
Reff.  62;  8  Va.  Law  Rep.  298. 

See  further,  monographic  note  on  "FYaudalent 
and  Voluntary  Conveyances"  appended  to  Cochran 
V.  Paris,  11  Gratt.  348;  monographic  note  on  "Assigrn- 
ments  for  the  Benefit  of  Creditors." 

Same— Preference  of  Creditors.— See  principal  case 
cited  with  approval  in  Evans  v.  Greenhow,  16  Gratt. 
157;  Gordon  v.  Cannon,  18  Gratt.  887,  395, 411,  ^.nd  foot- 
note; Slpe  V.  Earman,  26  Gratt.  563.  566,  and  foot-note; 
Yonng  V.  Willis,  82  Va.  297;  Gardner  v.  Johnston,  9 
W.  Va.  407;  Livesay  v.  Beard,  23  W.  Va.  690;  Lande- 
man V.  Wilson,  29  W.  Va.  724,  2  S.  E.  Rep.  206; 
Wilson  V.  Jones,  76  Fed.  Rep.  488;  Peters  v.  Bain.  133 
,  U.  S.  670.  10  Sup.  Ct.  Rep.  889. 

I     See  monographic  note  on  "Fraudulent  and  Volun- 
i  tary  Conveyances"  appended  to  Cochran  v.  Paris, 
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This  was  a  bill  by  Seaman  and  others, 
creditors  of  Benjamin  L.  Belt  and  Hum- 
phrey S.  Belt,  to  set  aside  two  deeds  ex- 
ecuted by  these  parties,  on  the  ground  that 
they  were  fraudulent,  and  intended  to 
hinder  and  delay  their  creditors.  The 
trustee  answered,  denying  any  knowledge 
of  a  fraudulent  intent,  and  the  Belts  denied 
all  fraud:  And  the  only  question  in  the 
cause  was,  whether  the  deeds  were  fraudu- 
lent on  their  face.  Both  the  deeds  were 
dated  on  the  4th  day  of  August  1848,  and 
each  conveyed  one  moiety  of  the  same  prop- 
erty; and  their  provisions  were  substan- 
tially the  same.  One  of  them,  executed  by 
Benjamin  I^.  Belt,  conveyed  to  Willis  J. 
Dance  a  moiety  of  a  tract  of  land  in  the 
county  of  Powhatan,  the  grantor's  interest 
in  three  slaves,  and  in  the  crops  on  hand 
made  the  then  present  year,  and  those  then 
growing.  And  it  provided  that  Belt  should 
be  permitted  to  remain  in  possession  of  the 
property,  and  receive  the  profits  thereof 
until  the  4th  of  August  1850,  unless  he 
should  give  his  written  consent  to  a  sale 
before  that  time.  And  after  that  time  the 
trustee  was  authorized  upon  the  request  of 
any  one  of  the  preferred  creditors,  to  pro- 
ceed to  sell  the  property  on  a  credit,  as  to 
the  land,  of  one  and  two  years ;  and  the 
personal    property    for    cash,    and     apply 

the  proceeds  to  the  payment  of  the 
779      *debts  intended  to  be  secured  thereby, 

in  the  order  therein  prescribed.  The 
deed  of  Humphrey  S.  Belt  conveyed  the 
other  moiety  of  the  same  land,  slaves  and 
crops,  and  also  the  plantation  utensils,  to 
the  same  trustee,  reserving  the  profits  for 
the  same  time;  and  then  upon  trust,  first 
to  pay  certain  debts  of  his  own,  and  then 
other  debts  for  which  he  was  security  as 
endorser  for  B.  Lt.  Belt. 

The  trustee  did  not  sign  the  first  of  these 
deeds,  though  lie  did  the  second.  Nor  were 
any  of  the  creditors  present  when  they  were 
executed,  though  some  of  them   afterwards 

11  Gratt  848:   xnoDOffraphlc   note  on  "Assignments 
for  the  Benefit  of  Creditors." 
Same— Express  Power  Qlven  to  Sell  on  Credit— In 

Kyle  V.  Harveys,  25  W.  Va.  727.  728,  the  court  citlnar 
as  authority,  amonff  others,  the  principal  case,  and 
Skipwith  V.  Cnnninirham,  8  Lelffh  278,  274,  said  that 
many  of  the  southern  states  hold  that  an  express 
power  to  sell  on  credit  on  the  face  of  an  asslsrn- 
ment  does  not  render  the  asslfirnment  fraudulent  on 
Its  face.  See  also,  Peters  v.  Bain,  183  U.  S.  70, 10  Sup. 
Ct.  Rep.  850:  Harvey  v.  Anderson  (Va.),  24  S.  E.  Rep. 
015,  2  Va.  Dec.  887,  both  cltlnsr  the  principal  case. 

Deeds  of  Trust— Fraud— Presumption.— m  Williams 
T.  Lord,  75  Va.  400,  It  was  said:  ''There  is  no  doubt 
that  the  provisions  of  a  mortffare  or  deed  of  trust 
may  be  of  such  a  character  as  of  themselves  to  fur- 
nish conclusive  evidence  of  fraudulent  Intent:  but 
the  presumption  of  law  Is  In  favor  of  honesty,  and 
'the  court  cannot  presume  fraud  unless  the  terms 
of  the  Instrument  preclude  any  other  Inference.* 
Dance  and  Othert  v.  Seaman  and  Othert,  ii  Gratt.  778; 
Brockenbrouffh's  Ex'or  and  Others  v.  Brocken- 
brouffh's  Adm'r  and  Others,  81  Gratt  580,  501."  See 
the  principal  case  also  cited  on  this  subject  In 
Youn»  V.  WUlls,  82  Va.  200;  Hickman  v.  Trout,  88  Va. 


assented  to  them.  At  the  time  the  deeds 
were  executed,  both  the  Belts  were  ia sol- 
vent. 

The  plaintiffs  were  provided  for  in  both 
deeds ;  in  that  of  B.  I^.  Belt  they  were  in 
the  first  class,  in  that'  of  H.  S.  Belt,  ao  far 
as  he  was  bound  for  their  debts,  in  the  sec- 
ond class ;  but  they  declined  to  claim  under 
the  deeds,  and  sued  and  recovered  judg*- 
ments,  which  were  docketed  in  the  clerk's 
office  of  the  County  court  of  Powhatan. 

The  plaintiffs  Seaman  and  Muir  alleged 
and  proved  that  B.  L.  Belt  had  contracted 
with  them,  that  if  their  debts  were  not 
paid  by  a  certain  time,  he  would  give  them 
a  deed  of  trust  upon  the  goods  in  his  store; 
and  that  he  failed  to  do  it. 

When  the  cause  came  on  to  be  heard,  the 
court  below  held  that  the  deeds  were  fraud- 
ulent as  to  the  creditors ;  and  proceeded  to 
decree  in  their  favor.  And  the  trustee,  and 
the  creditors  claiming  under  the  deed  of  H. 
S.  Belt,  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Steger,  for  the  appellants. 

Griswold  and  Claiborne,  for  the  appellees. 

AI/LEN,  P.  If  the  questions  presented 
by  the  record  in  this  case  were  of  the 
780  first  impression  in  this  court,  *it 
would  be  matter  for  grave  considera- 
tion, whether  deeds  of  trust,  such  as  those 
assailed  by  the  bill  of  the  appellees,  did 
not  contravene  the  spirit  of  the  statute 
against  fraudulent  conveyances :  Whether  a 
deed  of  trust  executed  by  a  debtor  on  the 
verge  of  insolvency,  creating  preferences 
amongst  his  creditors,  postponing  the  time 
of  sale,  the  possession  in  the  mean  time 
remaining  with  the  grantor,  and  the  profits 
to  be  received  by  him,  and  executed  without 
the  knowledge  of  or  consultation  with  the 
creditors,  should  not  be  treated  as  made 
with  a  fraudulent  intent,  because  the  reser- 
vations and  conditions  may  tend  to  hinder 
and  delay   creditors,    in   the  prosecution  of 

405.  8  S.  E.  Rep.  181:  Rlxey  v.  Detrick,  85  Va.  46,  «  S. 
E.  Rep.  6l6;/oot-noU  to  Slpe  v.  Earman,  26  Gratt.  661. 
See  also,  foot-note  to  Brockenbrouffh  v.  Brocken- 
brouffh,  81  Qratt  580:  footrnote  to  Quarles  v.  Kerr.  14 
Gratt.  14& 

Assignments— When  Void  as  to  Creditors.— In  Kyle 
V.  Harveys,  25  W.  Va.  721,  It  was  said:  "Our  statute 
of  frauds  provides,  that  'every  assignment  riven 
with  Intent  to  delay,  hinder  or  defraud  creditors 
shall  as  to  such  creditors  be  void.'  Code,  chapter  74. 
section  1.  To  make  an  assignment  void  as  to  cred- 
itors under  this  statute,  it  is  not  sufficient  that  the 
effect  of  it  is  to  delay  or  hinder  creditors:  for 
every  assignment  of  a  man's  property  however 
ffood  and  honest  the  consideration  must  necessarily 
hinder  and  delay  his  other  creditors,  for  It  dimin- 
ishes the  fund,  out  of  which  his  creditors  may 
obtain  satisfaction  of  their  debu.  But,  to  render  it 
void  aflralnst  them,  it  must  be  made  with  Intent  to 
delay,  hinder  or  defraud  them.  (Meux  v.  Howell.  4 
East  18:  Dance  v.  Seaman,  11  Oratt.  776.)*'  See  the 
principal  case  also  cited  in  Greer  v.  O'Brien,  86  W. 
Va.  287, 15  S.  E.  Rep.  77:  Wilson  v.  Jones.  76  Fed.  Rep. 
488:  Peters  v.  Bain.  188  U.  S.  70, 10  Sup.  Ct.  Rep.  860,  In 
support  of  this  proposition. 
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their  legal  remedies  to  enforce  the  payment 
of  their  debts.  But  these  questions  have 
been  settled  by  a  series  of  adjudications  in 
this  court.  It  would  disturb  many  titles,  if 
the  principles  heretofore  established,  and 
sanctioned  by  the  practice  of  the  country, 
were  now  to  be  questioned.  If  inconven- 
ience results  from  the  construction  hereto- 
fore given  to  the  statute  against  fraudulent 
conveyances,  the  remedy  should  be  admin- 
istered by  the  law  making*  power.  An  act 
of  the  legislature  would  operate  prospec- 
tively, and  men  could  regulate  their  trans- 
actions so  as  to  conform  to  its  provisions. 
But  a  decision  of  this  court,  giving  a  new 
and  different  rule  of  construction,  would 
have  a  retrospective  and  therefore  an  unjust 
operation. 

Preference  of  favored  creditors  is  forbid- 
den by  the  bankrupt  law  in  England.  But 
where  that  law  does  not  apply,  the  right  to 
make  such  preferences  is  admitted.  In 
Bstwick  V.  Caillaud,  5  T.  R.  420,  Lord 
Kenyon  says.  It  is  neither  illegal  or  im- 
moral to  prefer  one  set  of  creditors  to  an- 
other. The  same  doctrine  was  avowed  in 
Nunn  V.  Wilsmore,  8  T.  R.  521.  The  same 
rule  has  been  sanctioned  in  courts  of  equity. 
Small  V.  Oudley,  2  P.  Wms.  427.  The  right 
results  from  the  ownership  of  personal 
781  property,  and  the  unrestricted  *power 
of  alienation.  The  debtor,  if  no  lien 
has  attached,  can  sell  it  or  transfer  it  to 
any  creditor  or  purchaser,  and  apply  the 
proceeds  to  the  payment  of  any  creditor  he 
pleases.  And  if  he  may  do  so  with  the 
property  or  its  price,  there  would  seem  to 
be  no  good  reason  why  he  should  not  have 
the  right  to  cover  it  by  a  deed  of  trust  for 
the  same  purpose.  The  right  to  do  so  was 
affirmed  in  Brashear  v.  West,  7  Peters'  R. 
608;  in  Murray  v.  Riggs,  15  John.  R.  571; 
and  it  is  believed  in  most  of  the  states. 

The  cases  of  McCuUough  v.  Somerville, 
8  Iveigh  415 ;  of  Skipwith  v.  Cunningham, 
Id.  271 ;  and  Phippen  v.  Durham,  8  Gratt. 
457,  have  recognized  the  doctrine  in  Vir- 
ginia. The  same  cases  decide  that  it  is 
not  necessary  to  the  validity  of  such  a  deed, 
that  the  creditors  should  have  been  con- 
sulted beforehand.  In  Skipwith  v.  Cun- 
ningham, 8  Leigh  271,  the  subject  is 
examined  by  Tucker,  president,  who  ob- 
serves, ^^thatif  the  grantor  seals  and  ac- 
knowledges, and  delivers  (though  not  to 
the  grantor  personally  or  to  his  agent),  a 
deed  setting  forth  a  bargain  and  sale  for  a 
valuable  consideration,  that  consideration 
instantly  raises  a  use,  which  the  statute 
instantly  executes,  and  vests  the  estate  in 
the  bargainee,  with  or  without  his  assent, 
leaving  him,  indeed,  the  capacity  to  avoid 
it  at  his  pleasure,  by  renouncing  it."  And 
*'that  there  is  no  instance  in  which  the 
courts  of  Virginia  have  decided  that  such 
deeds  were  incomplete  and  ineffectual,  for 
such  a  decision  would  shake  every  title  in 
the  commonwealth."  And  in  the  recent 
case  of  Phippen  v.  Durham,  8  Gratt.  457, 
the  deed  was  executed  without  the  knowl- 
edge of  the  creditors,  and  was  not  signed 
by  the  trustee. 


That  the  reservation  of  an  interest  in 
the  property,  by  postponing  the  time  of 
sale,  or  directing  a  sale  on  credit,  or  pro- 
viding for  the  payment  of  the  surplus  after 
satisfying  the  creditors  secured,  do  not  of 
themselves  furnish  evidence  of  fraudulent 
intent,  has  been  affirmed  by  the  repeated 
decisions    of    this     court.     Skipwith 

782  *v.  Cunningham,  8  Leigh  271 ;  Kevan 
V.    Branch,    1    Gratt.    274;  Lewis   v. 

Caperton's  ex'ors,  8  Gratt.  148;  Cochran  v. 
Paris,  supra  348;  Janney  v.  Barnes,  11 
Leigh  100. 

The  fact  that  creditors  may  be  delayed  or 
hindered,  is  not  of  itself  sufficient  to  vacate 
such  a  deed,  if  there  is  absence  of  fraudu- 
lent intent.  Every  conveyance  to  trustees 
interposes  obstacles  in  the  way  of  the  legal 
remedies  of  the  creditors,  and  may,  to  that 
extent,  be  said  to  hinder  and  delay  them. 

Postponing  a  sale  to  an  unreasonable 
time  may  be  a  circumstance,  in  connection 
with  other  circumstances,  tending  to  prove 
a  fraudulent  intent.  If  made  with  such  an 
intent,  the  time  to  which  the  sale  was  post- 
poned would  not  affect  it.  Neither  the  stip- 
ulation to  postpone  the  sale  or  to  return  the 
surplus,  can  operate  to  the  exemption  of 
any  portion  of  the  debtor's  property  from 
the  payment  of  his  debts.  The  surplus  is 
rightfully  his  property;  everything  not 
embraced  by  the  conveyance  belongs  to 
him  for  the  benefit  of  his  creditors ;  is  lia- 
ble for  his>  debts.  The  mode  of  subjecting 
it  may  be  different,  but  there  can  be  no 
question  of  the  right  of  the  creditor  to  do 
so.  A  deed  of  trust  for  the  security  of  a 
future  or  contingent  liability,  as  for  the 
indemnity  of  a  surety  or  endorser,  could 
not  be  impeached  for  that  cause  alone,  if 
made  bona  fide.  Such  deeds  are  of  every 
day's  occurrence;  and  their  validity  has 
never  been  questioned.  Such  a  deed  may 
interpose  obstacles  to  the  legal  remedies  of 
creditors  for  an  indefinite  period  of  time. 
But  the  interest  of  the  debtor  would  still 
be  subject  to  his  debts,  and  could  be  reached, 
if  not  by  legal  process,  by  a  proceeding  in 
chancery ;  which,  in  a  proper  case,  would 
no  doubt  sequestrate  and  apply  the  rents  of 
the  land,  the  hires  of  his  slaves,  and  the 
interest  arising  from  the  sale  of  the  perish- 
able estate,  to  the  discharge  of  his  debts. 
The   cases   of  Spencer  v.    f^ord,    1 

783  Rob.  R.  648,  and  ^Spence  v.  Bagwell, 
6   Gratt.    444,    are    supposed,   by  the 

counsel  of  the  appellees,  to  modify  the  doc- 
trine held  in  other  cases,  and  to  establish 
principles  which  would  show  the  deeds  in 
this  case  to  be  invalid.  In  the  first  case 
there  were  two  deeds  of  trust,  the  first  not 
appearing  to  have  been  made  with  the 
knowledge  of,  or  to  have  been  ratified  by, 
any  creditor  or  trustee  named  therein ;  and 
under  which  no  claim  was  asserted  until 
the  execution  of  the  second  deed,  and  the 
application  of  the  proceeds  thereunder ;  and 
then  the  claim  was  asserted  by  a  creditor 
not  named  in  the  deed,  or  known  to  be  a 
creditor.  It  was  held  that  such  creditor 
was  not  entitled  to  relief  against  the  cestui 
que  trust  in  the  last   deed.     The   refusal  of 
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relief  under  such  circumstances  does  not 
decide  that  a  deed  made  without  consulta- 
tion with  creditors,  is  for  that  reason 
fraudulent.  Before  any  right  or  claim 
under  the  first  deed  was  known  or  asserted, 
the  property  had  been  conveyed,  and  the 
proceeds  applied  to  a  fair  creditor,  against 
whom,  under  the  circumstances,  there  was 
no  just  cause  of  reclamation. 

In  Spence  v.  Bagwell,  6  Gratt.  444,  the 
deed  contained  such  limitations  and  condi- 
tions as  secured  to  the  debtor  a  full  control 
over  the  property,  and  would  have  enabled 
him  to  defeat  the  conveyance.  The  deed 
reserved  the  right  of  possession  from  No- 
vember 1841  until  March  1843 ;  that  he  should 
be  considered  the  agent  of  the  trustees,  with 
full  power  to  sell  and  collect  the  proceeds; 
and  with  a  provision  that  if  he  paid  off  the 
debts  or  any  part  of  them,  by  moneys  not 
raised  by  the  sale  of  the  trust  property,  he 
should  be  considered  a  creditor  of  the  trust 
fund,  and  might  retain  the  amount  out  of 
the  proceeds  arising  from  a  sale  of  the 
^operty  conveyed.  The  deed  on  its  face 
showed  a  contrivance  to  retain  as  owner 
first,  and  as  agent,  the  control  of  the  prop- 
erty, with  authority  to  convert  the  proceeds 
of  his  labor  into  debts  charging  it,  so  as  to 
keep  it  beyond  the  reach  of  his  gen- 
784  eral  *creditors.  Neither  of  these 
cases  impairs  the  authority  of  the 
cases  before  referred  to ;  and  which  it  seems 
to  me  are  decisive  of  the  case  under  consid- 
eration. The  fraudulent  intent  is  denied 
by  the  grantors,  and  there  is  no  proof  ex- 
cept that  arising  from  the  face  of  the  deed. 
The  court  cannot  presume  the  fraud  unless 
the  terms  of  the  instrument  preclude  any 
other  inference.  As  to  the  cestuis  que 
trust,  it  is  not  pretended  that  they  partici- 
pated in  any  fraud.  They  were  not  con- 
sulted ;  and  though  if  the  fraudulent  intent 
clearly  appeared  on  the  face  of  the  instru- 
ment, they  would  be  affected  by  it  if  they 
claimed  under  it,  the  reservations  on  the 
face  of  the  deeds  do  not  raise  under  the 
doctrines  of  this  court,  an  irresistible  pre- 
sumption of  fraud  which  would  of  itself 
vacate  the  deed. 

The  violation  by  B.  L.  Belt  of  his  en- 
gagement of  the  17th  of  May  1848,  to  give 
a  deed  of  trust  on  other  property  to  secure 
the  appellees  Seaman  and  Muir,  can  have 
no  bearing  on  the  deeds  under  consideration. 
They  embrace  other  property.  It  does  not 
appear  that  the  other  creditors  had  an3' 
notice  of  the  agreement ;  and  the  failure  of 
the  debtor  to  give  one  creditor  a  deed  of 
trust  on  specific  property,  does  not  even 
tend  to  prove  a  fraudulent  intent  in  the  ex- 
ecution of  another  deed,  on  other  property, 
to  secure  all  his  creditors;  the  creditor  in 
question  being  one  of  the  class  of  preferred 
creditors. 

I  think  the  decree  was  erroneous,  and 
that  the  same  should  be  reversed,  and  the 
bill  dismissed  with  costs. 

The  other  judges  concurred  in  the  opin- 
ion of  Allen,  J. 

Decree  reversed. 


785  *Robin8ons  v.  Allen  &  Others. 

October  Term.  1854.  Richmond. 

I.  Wlll^—ProlMtfr— Effect.*— A  will,  appearing-  upoa 
its  face  to  have  been  made  by  a  married  woman,  if 
it  has  been  reffularly  admitted  to  probat  in  the 
proper  court,  its  validity  cannot  be  questioned  in 
a  collateral  suit. 
3.  Same— Construction— C««e  at  Bar. t— Testatrix  fflves 
certain  property,  real  and  personal,  to  ber  hus- 
band for  his  life,  with  authority  to  use  the  same  as 
he  pleases  in  every  respect  She  then  says:  At 
the  death  of  my  husband,  or  before,  if  he  chooses 
to  relinquish  his  risrhts,  I  give  all  the  land  and 
other  property  to  one  or  more  of  the  children  of 
B,  as  he  may  designate:  or  authorise,  should  it 
be  necessary,  him  to  make  such  other  disposition 
of  the  same  as  he  may  deem  proper,  havinff  full 
confidence  in  him  that  he  will  do  what  is  riffht. 
R  was  the  daughter  of  the  husband  by  a  former 
wife.  The  husband  died  in  the  life  time  of  the 
testatrix.    Hbld: 

1.  Seme— Seme— Uncertainty  of  Provision.— The  pro- 
vision in  favor  of  the  children  of  R  is  void  for 
uncertainty, 
a.  Same— Same— Same.— The  testatrix  did  not  dis- 
pose of  the  remainder  in  the  property  after  the 
life  estate  given  to  the  husband;  but  authorised 
the  husband  to  dispose  of  it:  And  as  he  died  in  her 
life  time,  the  ^property  was  not  disposed  of  by 
her  will;  but  passed  to  her  heirs  and  next  of  kin. 

This  was  a  suit  in  the  Circuit  court  of 
Fauquier  county  b j  Sus^n  Allen  and  others, 
the  heirs  at  law  and  next  of  kin  of  Catha- 
rine Bradford  deceased,  against  William  H. 
Gaines,  administrator  with  the  will  annexed 
of  Catharine  Bradford  and  Samuel  Robin- 
son and  others,  claiming  to  be  legatees 
under  Mrs.  Bradford's  will. 

Mrs.  Bradford  died  in  1851 ;  and  her  will 
was  duly  admitted  to  record  in  the  County 
court  of  Fauquier.  By  her  will,  which 
bears  date  the  I7th  of  October  1848,  she 
provides  as  follows: 

The  worldly  goods  which  it  hath  pleased 
God  to  bless  me   with,  I  give,    devise 

786  and    dispose   of  as  follows:    *To  my 
husband    Thomas    G.   Bradford,   who 

has  devoted  his  time  and  means  to  my  com- 
fort, and  given  his  attention  to  my  business* 
for  many  years,  that  his  few  remaining 
days  may  be  comfortable,  I  give  for  his  life 
the  plantation  on  which  we  have  resided, 
and  all  the  land  thereto  attached,  and 
every  species  of  property  on  it,  not  disposed 
of  otherwise  by  me,  with  authority  to  use 
the  same  as  he  pleases  in  every  respect. 

«Wlll5— Probate — Effect— ColUtoral  Attack.— Upon 

the  question  of  the  conclusiveness  of  probate 
proceedings,  see  Ballow  v.  Hudson,  IS  Gratt.  078, 
and  foot-note,  where  the  principal  case  is  cited, 
and  also  other  authorities  on  the  subject.  The 
principal  case  Is  also  cited  and  followed  in  Norvell 
V.  Lessueur,  SS  Oratt  224.  See  also,  foot-note  to 
same  case. 

tSame— Construction.— Upon  the  question  of  the 
construction  of  wills  the  principal  case  is  cited  in 
Whelan  v.  RelUy,  3  W.  Va.  611:  Sengrer  v.  Sender,  81 
Va.  696.  In  Milhollen  v.  Rice,  18  W.  Va.  546,  the 
principal  case  is  said  to  have  no  application  to 
the  case  under  consideration. 
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At  the  death  of  my  husband,  or  before,  if 
he  chooses  to  relinquish  his  rig-hts,  I  give 
all  the  land  and  other  property  on  the 
premises  we  now  occupy,  to  one  or  more  of 
the  children  of  Caroline  A.  Robinson,  as 
he  may  desig-nate ;  or  authorize,  should  it 
be  necessary,  him  to  jtnake  such  other  dis- 
position of  the  same  as  he  may  deem  proper, 
having  full  confidence  in  him  that  he  will 
do  what  is  right. 

Caroline  A.  Robinson  was  the  daughter 
of  Thomas  G.  Bradford  by  a  former  wife. 
He  died  in  1850,  in  the  life  time  of  Mrs. 
Bradford. 

The  cause  came  on  to  be  heard  in  Sep- 
tember 1852,  when  the  court  below  held  that 
the  devise  in  the  will  of  Mrs.  Bradford  to 
one  or  more  of  the  children  of  Caroline  A. 
Robinson,  was  void  for  uncertainty;  and 
l^ave  a  decree  in  favor  of  the  plaintiffs  as 
beirs  and  next  of  kin  of  Mrs.  Bradford. 
B^rom  this  decree  the  Robinsons  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

Patton,  for  the  appellants. 

Morson  and  Williams,  for  the  appellees. 

SAMUKLrS,  J.  This  case  grows  out  of 
a  contest  for  the  succession  to  the  estate, 
real  and  personal,  of  Catharine  Bradford 
deceased. 

The  appellants  claim  under  an  alleged 
will  of  the  decedent,  conferring  on  them, 
as  they  insist,  the  estate  in  controversy; 
the  appellees  claim  as  heirs  at  law  and  next 

of  kin  of  the  decedent. 
787  *In  a  contest  of  this  nature  between 
such  parties,  it  is  incumbent  on  the 
parties  claiming  under  a  will,  to  establish 
their  claim :  for  if  property  be  not  effec- 
tually disposed  of  by  will,  it  passes  to  the 
heirs  at  law  and  next  of  kin,  by  operation 
of  the  statute  of  descents  and  the  statute  of 
distributions. 

The  appellants,  to  sustain  their  claim, 
rely  upon  a  paper,  in  form  a  will,  exhibited 
to  the  County  court  of  Fauquier  county, 
where  Catharine  Bradford  resided  up  to  the 
time  of  her  death ;  and  by  that  court  ad- 
mitted to  probat  as  a  will.  It  was  sug- 
gested, however,  by  the  appellees'  counsel, 
in  the  argument  here,  that  in  as  much  as 
it  appears  on  the  face  of  the  paper,  that 
Catharine  Bradford  was  a  married  woman 
at  the  time  of  executing  it,  it  cannot  have 
the  effect  of  a  will :  and  that  she  must  be 
regarded  as  dead  intestate.  This  objection 
could  have  had  no  force,  in  this  suit,  even 
if  made  in  the  court  below :  for  it  is  well 
settled  by  the  decisions  of  this  court,  that 
the  sentence  of  a  court  of  probat,  of  com- 
petent jurisdiction,  admitting  a  will  or 
writing  in  nature  of  a  will,  to  probat,  is 
conclusive  evidence  of  the  due  making 
thereof,  and  that  it  cannot  be  denied  in 
any  collateral  proceeding  touching  the  will : 
that  its  validity  can  be  tested  only  by  re- 
sorting to  the  means  provided  by  law  for 
that  specific  purpose.  See  West  v.  West's 
ex'or,  3  Rand.  373;  Vaughan  v.  Doe  ex 
dem.  of  Green,  1  Leigh  287;  Wills  v. 
Spraggins,  3  Gratt.  555;  Parker's  ex'ors  v. 
Brown's  ex'ors,  6  Gratt.  554. 


The  only  remaining  question  before  the 
court  is,  whether  or  not  the  will  gives  the 
estate  to  the  appellants?  The  sole  purpose 
in  the  construction  of  a  will,  is  to  find  out 
how  the  maker  of  it  intended  to  dispose  of 
the  property,  and  to  apply  the  rules  of  law 
to  such  disposition ;  thus  the  duty  of  a  court 
is  the  same  as  in  all  other  judicial  en- 
quiries, to  wit,  to  ascertain  the  facts  and 
declare     the     law    thereon.      In    the 

788  *fir8t   branch  of   this  duty,  the  court 
must  look  chiefiy   to   the   will   itself. 

Although  extrinsic  proof  is  admissible 
under  certain  circumstances,  for  limited 
purposes,  it  is  enough  (for  the  purposes  of 
this  case)  to  say,  it  is  not  admissible  to 
explain  ambiguities  patent  on  the  face  of 
the  will.  The  language  of  the  will  itself 
must  be  relied  on  as  the  chief  guide.  If 
that  language  be  ordinary  and  popular,  its 
meaning  is  to  be  construed  according  to  its 
usual  acceptation ;  if  technical,  legal  terms 
be  used,  they  are  to  be  construed  in  the 
sense  which  the  law  affixes.  The  courts, 
in  their  anxiety  to  seek  aid  in  their  inves- 
tigations, have  frequently  and  usually 
looked  to  adjudged  cases,  although  it  is  said 
by  high  authority,  that  they  can  and  do 
seldom  afford  assistance  in  ascertaining 
the  intention  in  any  case.  Shermer  v. 
Shermer's  ex'ors,  1  Wash.  266.  The  justice 
of  this  remark  is  fully  verified  by  turning 
to  the  cases  cited  in  the  argument  of  this 
case:  they  are  found  in  confiict  with  each 
other;  and  many  of  them  are  made  to  turn 
upon  distinctions  so  exceedingly  refined, 
not  to  say  capricious,  that  they  should  be 
regarded  as  very  unsafe  guidea  in  seeking 
for  the  intention  of  a  plain  testatrix,  who 
expressed  herself  in  the  ordinary  language 
in  popular  use.  I  hold  that  there  is  enough 
plainly  expressed  on  the  face  of  the  will 
before  us,  to  leave  no  doubt  of  the  facts  to 
what  extent,  and  to  whom  the  testatrix  in- 
tended to  dispose  of  the  property  herself; 
and  to  what  extent  she  intended  to  confide 
the  further  disposition  of  her  property  to 
another. 

After  giving  her  husband  an  estate  for 
life  in  the  property,  free  from '  restrictions 
usually  thrown  around  life  estates,  the  will 
proceeds  thus:  ^^At  the  death  of  my  hus- 
band, or  before,  if  he  chooses  to  relinquish 
his  rights,  I  give  all  the  land  and  other 
property  on  the  premises  we  now  occupy, 
to  one  or  more  of  the  children  of  Caroline 
A.  Robinson,  as  he  may  designate;  or  au- 
thorize,   should   it  be  necessary,  him 

789  to  make    such   *other   disposition    of 
the    same    as    he    may   deem  proper, 

having  full  confidence  in  him  that  he  will 
do  what  is  right." 

The  husband  died  in  the  life  time  of  his 
wife,  the  testatrix ;  and  thus  the  power  of 
appointment,  contemplated  by  the  will, 
never  vested  in  him,  and  was  never  exe- 
cuted. It  is  insisted  by  the  appellants  that 
the  will,  of  itself,  is  sufficient  to  convey 
the  estate  to  them ;  that  is,  to  all  the  chil- 
dren of  Caroline  A.  Robinson. 

The  testatrix,  if  she  had  thought  it  proper, 
might  herself  have  given  the  estate  directly 
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to  all  the  children  of  Mrs.  Robinson,  or  to 
one  or  more  of  them,  as  she  herself  might 
have  designated.  So,  if  she  thought  it 
proper,  she  might  forego  the  exercise  of 
her  power  of  disposition,  and  confer  that 
power  on  another.  There  is  a  substantial 
and  distinctly  marked  difference  between 
the  purpose  of  disposing  of  her  property 
herself,  and  the  purpose  of  authorizing  an- 
other to  make  such  disposition  as  he  may 
deem  right.  If  the  testatrix  had  said  in 
terms,  '*I  will  not,  for  my  own  reasons, 
dispose  of  my  estate  after  the  life  estate 
I  have  given  to  my  husband ;  but  I  authorize 
him  to  dispose  of  it  after  his  death,  to  one 
or  more  of  the  children  of  Caroline  A.  Rob- 
inson ;  or  to  make  such  other  disposition  of 
it  as  he  may  deem  proper,"  it  would  clearly 
be  held  that  the  testatrix  had  not  disposed 
of  the  remainder  after  the  life  estate  at 
least  to  those  children.  The  legal  effect  of 
the  terras  used  is  identical  with  that  of  the 
terms  supposed;  expressio  unius  exclusio 
est  alterius:  Having  declared  her  purpose 
of  authorizing  another  to  make  the  disposi- 
tion, is  equivalent  to  a  declaration  that  she 
will  not  herself  make  it. 

If  the  testatrix  had  conferred  the  estate 
immediately  upon  the  whole  class  of  Caro- 
line Robinson's  children,  giving  her 
husband  authority  to  appoint  the  pro- 
790  portions  *in  which  it  should  be  di- 
vided, or  giving  him  authority  to 
designate  one  or  more  of  the  class  who 
should  take  it,  to  the  exclusion  of  all  others 
of  the  class,  in  the  events  which  have  hap- 
pened, the  whole  class  would  take  equally. 
The  will  before  us  differs  widely  from  the 
case  supposed ;  it  gives  to  **one"  or  **more" 
of  the  class ;  that  is,  to  one  or  more  of  a 
class,  six  in  number.  The  questions  are  at 
once  presented.  Which  **one?"  How  many 
**more"  than  **one?"  And  which  of  them? 
The  answer  is  obvious :  Such  *  *one  or  more" 
as  the  husband  may  designate.  I  am  not 
prepared  to  say,  as  a  matter  of  fact  appar- 
ent on  this  will,  that  the  terms  one  or  more 
mean  all ;  or  that  an  attempt  to  confer  a 
power  without  limits  on  another,  is  in  itself 
identical  with  a  definite  exercise  of  that 
power  by  the  principal.  Such  would  be  my 
construction,  if  the  disposing  clause  had 
ended  with  the  word  *  ^designate. ' '  If,  how- 
ever, any  doubt  remained,  it  must  be  ap- 
parent from  the  next  clause,  that  the  whole 
class,  or  any  one  or  more  of  them,  were  not 
the  certain  objects  of  the  testatrix's  bounty. 
She  in  terms  authorizes  her  husband,  should 
it  be  necessary,  to  make  such  other  disposi- 
tion of  the  estate  as  he  might  deem  proper; 
she  having  confidence  in  him  that  he  would 
do  what  is  right. 

The  appellant's  counsel  argued  here,  that 
this  latter  clause  is  to  be  understood  as  en- 
larging and  defining  the  husband's  author- 
ity about  the  estate  conferred  on  Mrs. 
Robinson's  children ;  that  it  was  intended 
to  give  him  power  to  make  family  settle- 
ments, or  impose  changes,  as  the  necessities 
of  the  family  might  require.  Such,  I  con- 
ceive, is  not  the  true  reading  of  the  clause. 
It  gives  authc^rity  to  dispose  directly  of  the 


whole  subject  itself;  not  merely  of  a  part 
thereof,  or  indirectly,  by  changes  or  other- 
wise. In  terms,  he  is  authorized  to  make 
a  disposition  of  the  whole  subject,  other 
than  that  contemplated  for  a  part  of 

791  the   Robinson   *family.      The    power 
conferred    is   coextensive  with  testa- 
trix's confidence  in  her  husband ;  which  is 
declared  to  be  full. 

The  appellant's  counsel  argued  here,  that 
the  will  was  intended  to  vest  the  husband 
with  a  power  coupled  with  a  trust ;  and  that 
the  execution  of  the  power  having  been 
prevented  by  death,  the  court  should  exe- 
cute the  trust.  There  are  cases  in  which 
the  courts  have  taken  upon  themselves  the 
duty  of  executing  trusts  which  would  other- 
wise be  defeated  for  want  of  trustees. 
These,  however,  are  cases  in  which  trusts, 
either  express  or  implied,  did  exist.  Thia 
is  not  the  case  here.  The  argument  to  have 
availed  anything,  should  further  have 
shown  that  the  -appellants  are  the  cestuis 
que  trust ;  which  it  has  not  done,  and  could 
not  do. 

On  the  whole  case,  I  am  of  opinion  that 
the  objects,  if  any,  of  the  testatrix's  bounty* 
so  far  as  the  remainder  after  the  life  estate 
is  concerned,  are  so  vaguely  described  that 
the  will  is  void  for  ambiguity  on  its  face. 

I  am  further  of  opinion,  that  the  testatrix 
had  no  definite  purpose  of  disposing  of  that 
remainder  herself,  but  only  intended  to 
confer  a  power  of  disposition  on  her  hus- 
band. 

It  is  immaterial  to  consider  whether  the 
unrestricted  life  estate  given  to  the  hus- 
band, together  with  his  unlimited  power  of 
disposition,  should  be  regarded  as  giving 
him  the  absolute  title  to  the  estate;  he 
having  died  in  the  life  time  of  the  testa- 
trix, his  interest,  whatever  it  was,  lapsed 
under  the  law  then  existing. 

I  am  of  opinion  to  affirm  the  decree. 

AI,I,EN,  MONCURE  and  I^EE,  Js. ,  con- 
curred in  the  opinion  of  Samuels,  J. 

DANIELf  J.f  concurred  in  affirming  the 
decree.  

792  •Powell  V.  Stratton  &  sis. 

October  Term.  1854,  Rlctainond. 

I.  Foreign  Admlnlstrstors*— AccoantsUllty  In  VIr- 
fflnlnt—Case  at  B«r.— Under  the  clrcamstances  a 
person  wlio  liad  qaallfled  as  administrator  of  an 
estate  in  Mississippi,  held  to  acconnt  for  his  admin- 
istration in  Virginia. 

9.  5«nM— Purchase  of  Land— Liability— Case  at  Bar.— 

*Porelffn  Administrators— Suits  by  or  against.— As  a 

general  rule,  a  foreign  administrator  cannot  sue  or 
be  sued  out  of  the  state  granting  him  authority. 
Andrews  v.  Avory,  14  Oratt  229,  and  fool-nots.  The 
principal  case  fs  cited  as  an  exception  to  this  rule 
in  Davis  ▼.  Morriss,  76  Va.  29.  But  see  Andrews  ▼. 
Avory,  14  Gratt.  240,  where  it  is  said,  that  the  princi- 
pal case  is  only  an  apparent  exception  to  the  general 
rule  and  not  a  real  one.  See  also,  principal  case 
cited  in  Leach  v.  Bnckner.  19  W.  Va.  46 ;  Oney  ▼. 
Ferguson,  41  W.  Va.  671, 2S  S.  E.  Rep.  711. 

tSee  generally,  monographic  note  on  '^Executors 
and  Administrators.** 


414 


II  QRATT, 


POWBI,I«  V.  STRATTON  &  AI,S. 


793,  794,  796 


An  atdmlnistrator  in  Mississippi  bavinff  pnrcbased 
for  the  estate,  land  sold  for  the  payment  of  a  debt 
due  to  the  estate,  held  under  the  circumstances  not 
Y)ound  to  keep  the  land  and  account  for  the  price: 
bnt  the  land  is  to  be  treated  as  the  property  of  the 

estate. 
3.  Sane— Los«  of  Pnnds  l>eposltsd— Case  at  Bar.*— Un- 
der the  circumstances  the  administrator  not  re- 
sponsible for  money  which  became  worthless  in 
his  hands  by  the  insolvency  of  the  bank. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Powhatan  county »  and  afterwards 
removed  to  the  Circuit  court  of  Groochland, 
instituted  by  Elizabeth  Stratton  the  widow, 
and  three  others,  the  infant  children  of 
Milner  S.  Stratton,  against  Benjamin  H. 
Powell  and  Henry  Crordon,  to  recover 
moneys  of  the  estate  of  Milner  S.  Stratton, 
which  the  plaintiffs  alleged  Powell  had  col- 
lected in  the  state  of  Mississippi. 

Powell  demurred  to  the  bill  on  various 
grounds,  and  among  others,  on  the  ground 
that  the  court  had  no  jurisdiction  to  compel 
him  to  account  for  his  administration  upon 
the  estate  of  Milner  S.  Stratton  in  Missis- 
sippi. He  also  answered,  stating  in  detail 
his  action  in  his  efforts  to  collect  the  debts 
due  to  that  estate. 

On  the  16th  of  October  1839,  Henry  Gor- 
don and  Elizabeth  Stratton,  the  personal 
representatives  of  Milner  S.  Stratton  in 
Virginia,  entered  into  a  contract  under  seal 
with  Benjamin  H.  Powell,  by  which  they 
employed  Powell  to  go  to  Mississippi  for 
the  purpose  of  collecting  certain  debts  due 
in  that  state  to  their  testator's  estate. 
793  One  was  a  large  debt  of  *about  twelve 
thousand  dollars  due  from  John  D. 
King  and  Samuel  M.  Puckett,  which  was 
secured  by  a  deed  of  trust  on  land  and 
slaves.  Another  was  a  debt  due  by  account 
from  Richard  M.  Hobson,  for  about  two 
thousand  three  hundred  and  sixty-five  dol- 
lars and  eighty-one  cents ;  and  a  third  was 
a  certificate  of  deposit  for  six  hundred  dol- 
lars of  the  Brandon  Bank.. 

Powell  went  to  Mississippi,  and  arrived 
in  Jackson  about  the  1st  of  December  1839; 
and  finding  it  would  be  necessary  to  become 
the  administrator  of  Milner  S.  Stratton,  he 
qualified  as  such  about  the  end  of  the  month 
of  December.  He  found  King,  Puckett  and 
Hobson  insolvent,  though  Puckett  had  a 
number  of  slaves  in  his  possession,  which 
he  shortly  after  carried  out  of  the  state. 
These  slaves  were  included  in  the  deed  of 
trust  to  secure  Stratton 's  debt;  and  Powell 
attempted  to  prevent  Puckett' s  removal  of 
them  by  an  injunction ;  but  the  judge  to 
whom  he  applied  for  the  injunction,  held 
that  he  could  only  grant  it  when  his  court 
was  in  session ;  and  before  that  time  the 
slaves  were  gone. 

In  order  to  enforce  the  collection  of  the 
debt  due  from  King  and  Puckett,  Powell 
directed  the  trustees  Richard  M.  Hobson 
and  William  R.  Crane  to  proceed  to  sell 
the  land  embraced  in  the  deed ;  which  they 
did    accordingly.     Powell    having   a    short 


*See  generally,  mono^aphlc  note  on  "Executors 
and  Administrators." 


time   previous  to  the  sale  broken   his    leg, 
could  not  be  present  himself;  but  believing 
as  he  says  in  his  answer,   that  it  was   im- 
portant to  get  the  land  out  of  the  possession 
of  Puckett,  and  to  keep  the  purchase  money 
out  of  the  possession  of  Hobson,  he  author- 
ized Thomas  P.   Nash   to   attend   the    sale 
and  buy  in  the  land  for  the   benefit  of  the 
estate  of   Stratton.     Nash  did   attend   and 
buy   the  land  at  the  price   of  four  dollars 
and  twelve  and  a  half  cents  an  acre ;  mak- 
ing the  whole  purchase  money  amount  to  two 
thousand  seven  hundred  and  forty-seven  dol- 
lars and  twenty-five  cents:  and   the 
794      trustees  in  Powell's  ^absence  conveyed 
the  land  to  him.     This  item  was   the 
principal  subject  of  controvers3'  in  this  suit ; 
Powell   insisting   that  the   land    was   pur- 
chased for  the  estate,   and  the  other  parties 
insisting  that  it  was  a  purchase  for  himself. 
The  evidence  shows  that  the  land  was  sold 
for   greatly  more  than  land  equally    good 
had  been  sold  for,  and  could  be  purchased 
for,  in  the  part  of  country   where   it   lies. 
The  sheriff  of  the  county   says,   that   such 
lands   had  sold  for  fifty  cents  and  a  dollar 
per   acre ;  and  no  one  estimates  it  higher. 
It  seems  too  that  there  was   but  one  other 
bidder  for  the  land ;  and  he  was  the   agent 
of   Puckett.     It   appeared  too    that    when 
Powell  heard  the  land  had  been   conveyed 
to  him  personally,  he  said  it  was  an  error, 
and  wished  to  have  it   corrected;  but  was 
advised  by  his  counsel  that  it  was  a  matter 
of  no  importance.      And    it    was   further 
proved  that  certainly  Dr.  Gordon,  and  prob- 
ably Mrs.  Stratton,   had   been  informed  by 
Powell,    upon  his  return   to  Virginia  from 
Mississippi,  that  the  land   had   been    pur- 
chased for  Stratton 's  estate. 

As  before  stated,  Powell  found,  on  get- 
ting to  Mississippi,  that  Richard  M.  Hob- 
son was  insolvent.  All  that  he  could  obtain 
from  him  in  satisfaction  of  his  debt  to 
Stratton,  was  the  assignment  of  a  debt  due 
to  him  from  another  person,  which  that 
other  person  could  enly  pay  in  money  of 
the  Brandon  Bank.  This,  as  he  could  do  no 
better,  he  accepted.  In  his  answer  he  says, 
the  Brandon  money  so  received,  and  that 
embraced  in  the  certificate  of  deposit,  never 
was  disposed  of  by  him ;  and  he  never  could 
obtain  for  it  specie  funds  or  Virginia  money, 
at  any  discount,  however  great.  On  the 
6th  of  February  1840  he  deposited  what  he 
so  received,  as  well  as  six  hundred  dollars 
which  was  before  in  the  bank,  making  the 
sum  of  two  thousand  six  hundred  and  three 
dollars  and  seventy-eight  cents  in  the  Bran- 
don Bank,  and  took  a  certificate  of  the  de- 
posit. 
795  *It  appears  that  when  Powell    first 

arrived  in  Mississippi,  in  December 
1839,  Brandon  money  was  very  much  depre- 
ciated :  One  of  the  witnesses  for  the  plain- 
tiffs states,  that  during  the  first  part  of  the 
year  1839,  it  was  worth  about  fifty  cents 
on  the  dollar,  in  exchange  for  other  Missis- 
sippi money,  which  was  somewhat  below 
par;  but  they  had  not  a  fixed  exchangeable 
value ;  and  by  the  1st  of  May  had  depreciated 
to  forty    cents  in  the  dollar ;  and  continued 
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gradually  to  depreciate  during  the  summer, 
and  were  worth  about  twenty-five  cents 
about  the  month  of  October;  about  which 
time  judgments  to  a  very  large  amount, 
probably  to  about  half  a  million,  were  ob- 
tained against  the  bank,  and  its  issues 
depreciated  more  rapidly ;  and  on  the  1st  of 
January  1840,  it  was  worth  from  about  five 
to  ten  cents,  having  no  fixed  value,  and 
shortly  afterwards  became  wholly  worth- 
less, and  had  so  continued.  Two  other 
witnesses  for  the  defendant  say,  that  they 
cannot  sayjthat  Brandon  money  was,  in  the 
latter  part  of  1839  and  the  beginning  of 
1840,  worth  any  particular  amount  in  specie 
funds  or  Virginia  money.  They  did  not 
think  it  was  possible  to  have  purchased 
with  Brandon  money,  more  than  a  few  dol- 
lars in  specie  or  Virginia  money,  at  any 
rate  of  discount.  Notwithstanding  its 
enormous  depreciation,  it  continued  to  be 
received  at  its  nominal  value,  to  a  consider- 
able extent,  by  collecting  officers  and  others 
in  ordinary  business  transactions,  until 
some  time  in  the  spring  of  1840,  when  it  sud- 
denly commenced  to  go  down,  and  soon  got 
to  be  regarded  universally  as  worthless. 
Many  persons  continued  to  receive  it  up  to 
that  time,  confiding  in  the  assurances  of  the 
managers  of  the  bank,  that  the  return  of 
sales  of  cotton,  which  the  bank  had  shipped 
to  Europe,  would  give  it  the  means  of  re- 
deeming its  paper.  And  it  was  proved  that 
in  the  year  1840,  the  president  of  the  bank 
and  other  directors  declared  that  in  the  end 
the  bank  would  be  solvent  and  its  notes  at 
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*The  plaintiffs  filed  in  the  cause 
two  letters  from  Powell  to  Henry  Gor- 
don. The  first  from  Jackson  in  Mississippi, 
dated  December  1st,  1839,  a  few  days  after 
he  arrived  there.  In  it  he  says,  ''Well,  this 
Brandon  money ;  if  you  have  altered  your 
mind  about  it  write  me ;  it  is  now  worth 
about  twenty-four  cents  in  the  dollar.  I 
think  there  are  great  doubts  whether  it  will 
be  better  or  not :  Write  me  your  notions  on 
the  subject."  The  second  from  the  same 
place,  written  just  after  he  qualified  as  ad- 
ministrator on  Stratton's  estate,  and  dated 
December  27th,  1839.  In  it  he  says,  **With 
respect  to  the  Brandon  money,  I  will,  on 
Monday  next,  take  it  out  of  the  bank.  If  I 
could  have  had  it  when  I  jirst  got  to  the 
slate,  I  think  I  could  have  sold  it  for 
twenty-five  or  thirty  cents  in  the  dollar. 
Since  that  the  marshal  here  has  levied  on 
thirty  thousand  dollars  of  specie  that  is 
said  to  belong  to  the  Brandon  Bank ;  it  here 
laid  in  the  Planters  Bank.  Since  that  it 
has  been  going  down,  and  the  last  accounts 
from  New  Orleans  it  was  worth  only  fifteen 
cents  to  the  dollar.  That  market  governs 
all  money  here,  and  we  get  mails  from 
there  here  every  three  or  four  days.  There 
was  ten  thousand  dollars  offered  the  other 
day  in  Vicksburg  for  one  thousand  dollars 
in  Union  post  notes.  I  have  been  expecting 
a  letter  from  you  several  mails  with  advice 
on  the  subject.  I  think  now,  as  I  have  for 
the  last  twelve  months,  it  will  get  to 
nothing." 


The  fidelity  and  zeal  of  Powell  in  the  ad- 
ministration of  Stratton's  estate  was  testi- 
fied to  in  the  strongest  terms ;  and  the 
record  affords  abundant  evidence  that  he 
shrunk  from  no  effort,  expense  or  personal 
liability  which  seemed  to  hold  out  a  proba- 
bility of  recovering  the  money  due  to  the 
estate  of  Stratton. 

The  court  below  held  that  Powell  must 
keep  the  land  he  purchased,  and  account  to 
the  plaintiffs  for  the  amount  of  the  pur- 
chase money ;  and  that  he  must  also  account 
for  the   Brandon  money,    as  well  the 

797  six  hundred  ^dollars  which   was    on 
deposit  in  the  bank,  as  that  which  he 

received  on  account  of  the  debt  of  Hobson  ; 
and  he  was  charged  with  it  at  the  rate  of 
ten  cents  on  the  dollar.  The  account  thus 
settled  made  Powell  a  debtor  on  the  31st  of 
December  1844,  in  the  sum  of  three  thousand 
and  forty-six  dollars  and  seventy -one  cents, 
of  which  two  thousand  four  hundred  and 
twenty -six  dollars  and  thirty -one  cents  was 
principal ;  and  for  this  sum,  after  deduct- 
ing one  hundred  and  fifty  dollars  for  his 
second  trip  to  Mississippi,  which  by  the 
agreement  aforesaid  he  was  to  receive,  a 
decree  was  made  in  favor  of  the  plaintiff, 
giving  to  Mrs.  Stratton  onerthird,  and  di- 
viding the  balance  among  the  three  children 
of  Milner  S.  Stratton.  From  this  decree 
Powell  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Stanard  &  Bouldin  and  Irving  &  Johnson, 
for  the  appellant. 
Patton,  for  the  appellee. 

SAMUELS,  J.  It  is  unnecessary  in  this 
case,  to  consider  whether  a  personal  repre- 
sentative, holding  his  appointment  under 
authority  of  foreign  laws,  if  found  in  Vir- 
ginia, can  under  all  circumstances,  be  sued 
here  in  his  official  character.  There  is 
enough  in  the  peculiar  circumstances  of 
this  case  to  give  jurisdiction  to  our  courts. 
The  appellant,  the  defendant  below,  resided 
in  Virginia  at  the  date  of  those  transac- 
tions out  of  which  this  litigation  arises: 
those  transactions  had  their  origin  in  this 
state.  The  bill  alleges  a  case  of  fraud,  and 
want  of  proper  diligence  against  the  appel- 
lant; and  upon  that  charge  they  predicate 
a  claim  merely  personal  and  pecuniary.  The 
appellant  resists  this  demand,  but  admits 
that  he  is  invested  with  the  legal  title  to 
certain  land  lying  in  the  state  of  Missis- 
sippi, and  to  certain  choses  in  action  pay- 
able in  that  state ;  the  equitable  title  to 

798  all  which,    on  certain  *terms,  enures 
to  the  benefit  of  complainants.     It  is 

not  alleged  by  the  appellant  that  creditors 
of  Stratton 's  estate  in  Mississippi  or  else- 
where, are  in  anywise  concerned  in  the 
property  in  his  hands;  nor  is  it  alleged  by 
cither  party  in  pleading,  or  shown  by  proof, 
that  the  subject  in  controversy  is  affected 
in  any  degree  by  laws  peculiar  to  the  state 
of  Mississippi ;  the  case  seems  to  have  pro- 
ceeded upon  the  theory  that  it  was  governed 
by  the  general  principles  prevailing  in 
courts  of  equity.  The  appellant  being 
within  the  jurisdiction   of  the  court,    fuU 


416 


II  QRATT. 


POWBl«I«  V,  STRATTON  &  AI^. 


790,  800,  801 


efiFect  may  be  given  to  its  decree  by  the  ex- 
ercise of  its  authority  over  his  person. 
Thus  the  parties  who  are  exclusively  inter- 
ested are  before  the  court ;  they  are  at  issue 
whether  the  appellant  is  liable  to  a  demand 
of  the  appellees  merely  pecuniary, or  whether 
he  shall  be  held  to  be  a  mere  trustee  for 
their  benefit,  on  equitable  terms.  The  facts 
above  stated  bring  the  case  within  the  juris- 
diction of  our  courts.  This  conclusion  is 
fully  sustained  by  the  decision  of  this  court 
recently  made  in  the  case  of  Dickinson  v. 
Hoomes'  aUm'r,  8  Gratt.  353,  upon  a  review 
of    many  decisions  touching*   the   question. 

Passing  from  the  question  of  jurisdiction 
to  the  merits  of  the  case,  we  are  met  at  the 
threshold,  by  the  fact  that  such  of  the  debts 
due  Stratton's  estate  in  Mississippi,  as  give 
rise  to  this  controversy,  were  either  in  a 
very  precarious  condition,  or  utterly  insol- 
vent. That  due  from  King  and  Puckett  was 
partially  secured  by  a  deed  of  trust  on  land 
and  slaves.  The  land  was  about  six  hun- 
dred and  sixty-six  acres  in  quantity ;  and 
the  witnesses  differ  as  to  its  value ;  some  of 
them  estimate  it  at  fifty  cents  per  acre ; 
others  at  prices  ranging  from  fifty  cents 
up  to  a  dollar  and  fifty  cents.  The  weight 
of  proof,  however,  induces  the  belief  that 
it  could  not  have  been  sold  for  as  much  as 
fifty  cents  per  acre,  payable  in  specie  or  its 
equivalent.  This  land  and  the  slaves 
799  conveyed  by  the  deed  *of  trust,  were 
in  the  hands  of  Samuel  M.  Puckett, 
one  of  the  debtors:  This  party  and  John 
D.  King,  with  whom  he  was  bound,  are 
proved  to  have  been  utterly  insolvent.  It 
is  moreover  shown  that  Puckett  removed  the 
slaves  beyond  the  limits  of  the  state  of 
Mississippi,  with  the  fraudulent  intent  to 
defeat  the  trust;  and  thus  the  security 
afforded  by  the  slaves  was  destroyed.  No 
attempt  is  made  to  charge  the  appellant  on 
account  of  these  slaves;  it  is  therefore  un- 
necessary to  say  more  about  them.  The 
land,  the  only  remaining  security,  was  in 
the  hands  of  Puckett,  the  fraudulent  debtor. 
The  trustees  were  Richard  M.  Hobson  and 
William  R.  Crane;  and  Hobson  is  shown 
to  have  been  insolvent.  Such  was  the  se- 
curity, and  such  the  means  of  making  it 
available. 

Powell  having  become  the  administrator 
on  Stratton's  estate  iti  Mississippi,  caused 
the  trustees  to  sell  the  land,  and  caused  it 
to  be  bought  in  for  the  benefit  of  the  estate 
at  the  price  of  four  dollars  twelve  and  a  half 
cents  an  acre.  That  he  bought  the  land 
with  the  view  of  benefiting  the  estate,  and 
without  any  purpose  of  individual  profit, 
is  sufficiently  shown  by  the  proof.  Powell 
assigns  as  a  reason  for  buying  the  land,  his 
anxiety  to  get  it  out  of  the  hands  of  Puckett, 
and  to  prevent  Hobson,  the  insolvent  trus- 
tee, from  receiving' the  price,  if  it  had  been 
sold  to  another.  He  alleges  moreover  that 
the  land  was  run  up  to  the  price  of  four 
dollars  by  Puckett 's  agent,  with  a  view  to 
defraud  Stratton*s  estate  by  means  of  col- 
lusion with  Hobson,  the  trustee.  There  is 
no  direct  proof  of  this  fraudulent  intention  ; 
however,  considering  the  exorbitancy  of  the 


price  of  four  dollars  per  acre,  we  have  rea- 
son to  believe  there  was  no  purpose  of  pay- 
ing it  in  good  faith. 

Powell  says  nothing  about  the  pecuniary 
condition    of  Crane,  the  other  trustee,    nor 
does  he  say  whether,  by  the  law  of  Missis- 
sippi, he  would  have  been  responsible 

800  *for  money  paid  to  his  cotrustee  Hob- 
son, or  by  him  covinously  released  to 

the  purchaser. 

In  view  of  the  small  intrinsic  value  of 
the  land,  and  the  utter  insolvency  of  the 
debtors  for  all  beyond  that  value,  and  the 
insolvency  of  Hobson  the  trustee,  I  am  of 
opinion  Powell  did  the  best  for  the  estate 
\vhich  could  be  done  in  the  difficult  circum- 
stances in  which  he  was  placed.  The  land, 
the  only  available  security,  is  saved  to  the 
estate ;  this  was  done  at  a  price  nominally 
far  above  its  value,  yet  it  was  paid  out  of 
the  debt  due  from  King  and  Puckett,  which 
was  of  no  value ;  and  the  estate  loses  noth- 
ing thereby.  If  Powell,  under  the  circum- 
stances, had  in  some  degree  mistaken  his 
duty,  yet  his  great  diligence  and  perfect 
integrity  of  purpose  should  exempt  him 
from  liability.  The  extraordinary  embar- 
rassment in  the  monetary  affairs  in  Missis- 
sippi, at  the  .time  of  Powell's  administra- 
tion there,  would  seem  to  require  some 
relaxation  of  the  rules  governing  the  ad- 
ministration of  estates  there ;  at  least,  the 
administrator  should  not  be  held  responsi- 
ble when  it  appears  that  the  ordinary  course 
of  administration  would  probably,  not  to 
say  inevitably,  have  resulted  in  a  greater 
loss.  In  this  case  the  administrator  acted 
wisely  in  buying  the  land,  which  would 
not,  as  far  as  we  can  now  judge,  have  sold 
to  another  for  more  than  fifty  cents  per 
acre,  if  so  much,  payable  in  a  sound  me- 
dium. I  am  of  opinion  the  appellant  should 
not  be  held  to  a  personal  liability  on  ac- 
count of  his  purchase  of  the  land. 

Another  question  between  the  parties  is, 
whether  Powell  the  appellant  should  be 
charged  for  his  failure  to  dispose  of  the 
debt  due  from  the  Brandon  Bank?  The  ap- 
pellees take  no  exception  on  account  of  the 
fact  that  a  portion  of  this  debt  accrued  from 
receiving  it  indirectly  in  payment  of  a 
debt  due  from  Richard  M.  Hobson  above 
named,  to  Stratton's  estate.  They  insist, 
however,     that     Powell     should     be 

801  charged  with  *the  market  value  of  the 
Brandon  Bank  debt,  which  the  com- 
missioner fixes  at  ten  per  cent,  of  the 
nominal  amount.  He  accordingly  charges 
the  appellant  one  hundred  and  ninety-six 
dollars  and  seventy-seven  cents,  that  sum 
being  ten  per  cent,  on  the  Brandon  Bank 
notes  received  on  Hobson' s  debt  as  afore- 
said ;  and  the  further  sum  of  sixty-five  dol- 
lars and  twenty-two  cents,  that  being  ten 
per  cent,  on  the  principal  and  interest  on 
the  certificate  of  deposit  made  by  Stratton 
in  his  life  time  in  that  bank. 

The  principle  on  which  this  claim  is 
made,  is  in  conflict  with  that  on  which  the 
claim  is  made  to  charge  the  appellant  in 
regard  to  the  land.  It  is  said  in  regard  to 
the   land,  that   he   was   going   beyond   his 
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official  duty  in  purchasing- ;  yet  it  is  said 
he  should  have  sold  this  Brandon  Bank 
debt,  whereas  his  official  duty  required  the 
collection  and  not  the  sale  of  it.  I  am  of 
opinion  the  appellant  acted  with  prudence 
at  the  time  in  refusing  to  sell,  although 
subsequent  events  have  shown  that  if  a 
sale  could  have  been  effected  on  any  terms, 
it  had  better  been  made.  The  proof  shows 
that  the  credit  of  the  bank  had  fallen  so 
low  about  the  date  of  Powell's  qualification, 
that  its  paper  was  selling  at  a  discount, 
which  is  variously  stated  by  the  witnesses 
to  be  from  eighty-five  to  ninety-five  per 
cent. ;  that  it  would  have  been  very  difficult, 
if  not  impossible,  to  have  disposed  of  a 
large  amount  of  it  for  specie  even  at  that 
discount.  The  bank  has  since  failed  en- 
tirely ;  and  thus  the  debt  is  of  no  value. 
The  appellant  had  been  told,  or  others  had 
been  told,  by  the  directors,  that  the  bank 
would  meet  its  liabilities;  having  as  they 
said  the  means  of  doing  so.  Thus  the  al- 
ternative was  presented,  of  selling,  if  a  sale 
could  be  made,  at  a  discount  ranging  from 
eighty-five  to  ninety-five  per  centum,  or 
awaiting  the  chance  of  full  payment.  The 
appellant  decided  properly  under  the 
circumstances  existing  at  the  time; 
802  *and  he  should  not  be  made  to  suffer 
because  of  subsequent  events.  If  the 
circumstances  could  be  reversed,  that  is,  if 
the  sale  had  been  effected  at  the  discount, 
and  if  the  bank  had  become  able  to  pay  its 
debts,  he  would  justly  have  been  held  re- 
sponsible for  the  loss. 

On  the  whole  case,  I  am  of  opinion  the 
appellees  have  shown  no  right  to  charge  the 
appellant  with  any  amount  on  account  of 
the  specific  charges  alleged.  His  diligence, 
discretion  and  perfectly  good  faith  give  him 
a  claim  to  the  protection  of  a  court  of 
equity. 

The  land  in  the  hands  of  Powell,  and  any 
rents  and  profits  received  by  him,  and  the 
Brandon  Bank  debt,  should  be  regarded  as 
trust  subjects,  to  be  administered  under  the 
direction  of  the  court,  in  the  manner 
pointed  out  by  the  decree  of  this  court. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  that  the  said  de- 
cree is  erroneous;  it  is  therefore  adjudged, 
ordered  and  decreed  that  the  same  be  re- 
versed and  annulled ;  and  that  the  appellant 
recover  of  the  appellee  Ann  Elizabeth  Strat- 
ton,  sometimes  called  Elizabeth  Stratton, 
and  William  E.  Royall  the  next  friend  of 
the  infant  appellees,  the  costs  of  the  appel- 
lant expended  in  the  prosecution  of  his 
appeal  here.  And  the  court  proceeding  to 
render  such  decree  as  the  Circuit  court 
should  have  rendered,  it  is  further  decreed 
and  ordered,  that  Benjamin  H.  Powell  be 
held  and  treated  as  a  trustee  holding  the 
land  in  the  proceedings  mentioned,  and  any 
rents  and  profits  thereof  by  him  received, 
and  the  debt  due  from  the  Brandon  Bank, 
as  a  trust  subject  to  be  administered  under 
the  direction  of  the  Circuit  court.     With  the 


purpose  of  ascertaining  the  proper  applica- 
tion of  any  funds  arising  from  said 
803  ^subject,  it  is  further  decreed  and 
ordered,  that  an  account  be  stated  be- 
tween Benjamin  H.  Powell  and  the  estate  of 
Milner  S.  Stratton  deceased,  in  which  ac- 
count said  Powell  shall  be  permitted  to  debit 
the  estate  with  all  reasonable  disbursements 
made  by  him  in  Mississippi,  with  the  view 
to  protect  the  interests  of  the  estate  there ; 
also  with  any  mone^'  paid  over  to  the  exec- 
utor or  executrix  in  Virginia;  also  with 
the  sum  of  one  hundred  and  fifty  dollars  as 
a  compensation  for  his  second  trip  to  Mis- 
sissippi ;  also  with  a  reasonable  commis- 
sion on  money  due  the  estate  and  received 
by  said  Powell.  In  the  said  account  the 
estate  is  to  have  credit  for  any  money  re- 
ceived by  said  Powell  as  administrator,  and 
for  the  avails  of  the  trust  subject,  which 
are  to  be  paid  to  Powell,  after  deducting 
the  costs  of  executing  the  trust.  Upon  the 
account  so  to  be  taken,  if  the  appellant 
shall  be  in  debt  to  the  estate,  the  several 
legatees  of  Milner  S.  Stratton  deceased, 
may  have  decrees  for  the  balance,  ratably, 
in  proportion  of  the  amounts  of  their  leg- 
acies. If,  however,  the  administrator  shall 
be  in  advance  with  the  estate,  the  court 
does  not  deem  it  proper  to  give  him  a  decree 
against  the  assets  in  Virginia. 

The  cause  is  remanded,  to  be  proceeded  in 
according  to  the  principles  herein  declared. 


804    *Maddox  &  al.  v.  Maddox's  Adm'r 

&als. 

October  Term,  1864.  Rlcbmond. 

I.  L^flrades— Conditloaj  lo  UniwonaMe  Restraint  off 
Marrlaffe-CaM  at  Bar.— A  member  of  tlie  Society 
of  Friends,  by  his  will,  gives  a  leracy  of  a  re- 
mainder after  a  life  interest,  to  his  niece  M,  "dur- 
insr  her  single  life,  and  forever,  if  her  condnct 
shonld  be  orderly,  and  she  remain  a  member  of 
the  Society  of  Friends."  When  M  arrived  at  a 
marriageable  age,  there  were  bat  five  or  six 
unmarried  men  of  the  society  in  the  neighborhood 
in  which  she  lived:  And  during  the  life  estate  she 
married  a  man  not  a  member  of  the  Society  of 
Friends,  and  by  that  act  she  ceased  to  be  a  mem- 
ber of  the  society.    Hxld: 

I.  Same— 5«me—ISfiect.*— The  condition  is  an  unrea- 
sonable restraint  upon  marriage,  and  is  void. 
9.  Same— Same— No    Bequest  Over— Effect t— There 
being  no  bequest  over,  and  no  specific  direction 
that  upon  breach  of  the  condition  the  legacy 
shall  fall  into  the  residuum  of  the  estate,  the 
condition  is  therefore  in  terrorem  merely,  and 
does  not  avoid  the  bequest 
9.  5ame— Condition  of  Religious  Qnallflcatioa— Bflect. 
—On  a  bequest  of  a  legacy  upon  a  condition  require 
ing  any  religious  qualification,  the  condition  is 

'Legacies— Conditions  In  Restraint  of  Marriage  —See 
principal  case  cited  in  Selden  v.  Keen,  27  Gratt.  SB2: 
Reuff  V.  Coleman.  80  W.  Va.  178,  8  S.  E.  Rep.  608. 
As  to  what  is  a  reasonable  restraint  of  marriage* 
see  short  note  in  1  Va.  Law  Reg.  560. 

tSame— Same— No  Bequest  Over.— See  principal  case 
cited  in  Phillips  v.  Ferguson.  85  Va.  518,  8  S.  E.  Rep. 
241:  Fifleld  v.  Van  Wyck.  94  Va.  688,  27  S.  £.  Rep.  446l 
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affainst  Uie  policy  of  the  law  of  Virginia,  and 
therefore  Told. 
3.  Same— Same.— QuiEBE:  If  the  condition  be  a  con- 
dition precedent,  the  legatee  can  take  the  legacy 
free  from  the  condition,  or  if  the  legacy  lapse: 
And  it  seems  that  the  legatee  will  take  a  legacy 
of  personal  property;  though  a  devise  of  land 
would  fail. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Hanover  county,  by  Wilson  Mad- 
dox and  Martha  Jane  Maddox  against  Wil- 
liam G.  Maddox,  as  administrator  de  bonis 
non  with  the  will  annexed  of  John  Maddox, 
and  others,  claiming  as  residuary  legatees 
of  John  Maddox  deceased.  The  plaintiffs 
claimed  that  the  defendants,  who  were  also 
legatees  of  John  Maddox,  had  forfeited 
their  interest  in  his  estate  by  violating  the 
condition  upon  which  the  legacies  were 
given.  The  facts  are  stated  by  Judge  Lee 
in  his  opinion.  The  decree  below  was  in 
favor  of  the  defendants.     Whereupon 

805  *the  plaintiffs  applied   to   this   court 
for  an  appeal,   which  was  allowed. 

I^yona,  for  the  appellants. 

Griswold  and  Claiborne,  for  the  appellees. 

LKE,  J.  The  testator,  who  was  a  mem- 
ber of  the  Society  of  Friends,  departed  this 
life  in  the  year  1834.  By  a  codicil  to  his 
will,  dated  on  the  7th  of  June  1834,  after 
certain  specific  bequests,  he  directs  the  pro- 
ceeds of  his  estate,  which  was  to  be  con- 
verted into  money,  to  be  divided  into  three 
equal  parts,  and  to  be  disposed  of  as  fol- 
lows: One-third  for  the  benefit  of  his 
father  during  his  natural  life;  one  other 
third  to  be  applied  to  the  payment  of  a 
bond  due  his  brother  Thomas  Maddox,  or 
whatever  sum  might  be  due  upon  such 
bond;  and  the  interest  of  the  remaining 
third  to  go  to  his  brother  William  G.  Mad- 
dox during  his  natural  life.  At  the  death 
of  his  father,  the  third  set  apart  for  him  to 
be  returned  to  his  estate,  and  disposed  of 
according  to  his  will.  At  the  death  of  his 
brother  William,  the  third  **loaned"  to 
him  to  be  given  to  his  daughter  Ann  Maria 
Maddox,  *  ^during  her  single  life,  and  for- 
ever, if  her  conduct  should  be  orderly,  and 
she  remain  a  member  of  Friends  Society." 
The  codicil  concluded  with  the  following 
clause:  ** Furthermore,  at  the  closing  of  all 
the  above  things,  I  wish  to  give  and  be- 
queath all  the  remaining  part  of  my  estate 
to  my  nearest  relations  that  may  be  then 
living,  and  that  shall  be  at  that  time  mem- 
bers of  the  Society  of  Friends." 

After  the  death  of  the  testator,  and  dur- 
ing the  life  time  of  her  father,  Ann  Maria 
Maddox  married  the  appellee  Thomas  Tiller, 
who  was  not  a  member  of  the  Society  of 
Friends,  and  thereby,  according  to  the  rules 
and  discipline  of  the  society,  forfeited  her 
right  to  membership.  The  appellee  William 
Garland  Maddox  also  left  the  society,  but 
the  time  at  which  he  did  so  is  nowhere  dis- 
closed by  the  record. 

806  '^As    Mrs.    Tiller    is  claiming   the 
benefit  of  the   bequest   in   remainder 

to  her  after  the  death  of  her  father,  and  as 
both  she  and  Garland  Maddox  are  claiming 


as  two  of  the  next  of  kin  of  the  testator  to 
participate  in  the  residuum,  we  are  called 
upon  in  this  state  of  the  case,  to  pass  on 
the  validity  and  effect  of  the  two  bequests 
in  this  codicil. 

As  L  y  the  rules  of  the  Society  of  Friends, 
a  member  who  married  out  of  the  society 
thereby  forfeited  his  membership,  the  effect 
of  the  bequest  of  the  third  in  remainder  to 
Ann  Maria  Maddox,  was  to  restrict  her  to 
marriage  with  a  member  of  the  society. 
Upon  her  marriage,  the  estate  given  to  her 
**during  her  single  life,"  would,  according 
to  the  terms  of  the  codicil,  be  determined ; 
and  if  she  married  a  person  who  was  not  a 
member  of  the  society,  she  herself  ceased 
to  be  a  member,  and  was  thus  excluded 
from  further  enjoyment  of  the  estate.  The 
question  then,  as  it  respects  the  bequest  of 
the  third  in  remainder  to  Ann  Maria  Mad- 
dox, is  as  to  the  validity  of  such  a  restraint 
upon  marriage  under  the  circumstances  dis- 
closed in  this  case. 

It  will  not  be  questioned  that  marriages 
of  a  suitable  and  proper  character,  founded 
on  the  mutual  affection  of  the  parties,  and 
made  upon  free  choice,  ace  of  the  greatest 
importance  to  the  best  interests  of  society, 
and  should  be  by  all  proper  means  promoted 
and  encouraged.  The  purity  of  the  mar- 
riage relation  and  the  happiness  of  the 
parties  will,  to  a  great  extent,  depend  upon 
their  suitableness  the  one  for  the  other, 
and  the  entire  freedom  of  choice  which  has 
led  to  their  union ;  and  upon  these,  in  their 
turn,  in  a  great  degree  must  depend  the 
successful  rearing  of  their  children,  and 
the  proper  formation  and  development  of 
their  character  and  principles.  Hence  not 
only  should  all  positive  prohibitions  of  mar- 
riage be  rendered  nugatory,  but  all 
807  unjust  and  improper  restrictions  *upon 
it  should  be  removed,  and  all  undue 
influences  in  determining  the  choice  of  the 
parties  should  be  carefully  suppressed.  Ac- 
cordingly, in  the  civil  law  all  conditions 
annexed  to  gifts  and  legacies  which  went  to 
restrain  marriages  generally,  were  deemed 
inconsistent  with  public  policy,  and  held 
void.  Poth.  Pand.  lib.  35,  title  1,  n.  35; 
^Dig.  XXXV,  tit.  1,  1.  22,  64,  72.  This  doc- 
trine has  been  introduced  into  the  English 
law  with  certain  modifications,  suggested 
by  a  disposition  to  preserve  to  parents  a 
just  control,  and  influence  with  their  chil- 
dren, and  the  means  of  protecting  youthful 
persons  against  the  said  consequences  of 
hasty,  unsuitable  or  ill  assorted  marriages. 
Conditions,  therefore,  in  restraint  of  mar- 
riage, annexed  to  gifts  and  legacies,  are 
allowed  when  they  are  reasonable  in  them- 
selves, and  do  not  unduly  restrict  a  just 
and  proper  freedom  of  choice.  But  where 
a  condition  is  in  restraint  of  marriage 
generally,  it  is  deemed  to  be  contrary  to 
public  policy,  at  war  with  sound  morality, 
and  directly  violative  of  the  true  economy  of 
social  and  domestic  life.  Hence,  such  a  con- 
dition will  be  held  utterly  void.  1  Fonbl. 
Eq.  lib.  1,  ch.  4,  {  10,  n.  q.  255 ;  Godolph. 
on  Iveg.  part  1,  ch.  IS,  J  1,  p.  45 ;  Harvey 
V.  Aston,  1  Atk.  R.    361;  Scott  v.  Tyler,  2 
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Bro.  C.  C.  431,  487;  S.  C.  2  Dick.  712,  721; 
2  I/omax  Ex.  80 ;  Keily  v.  Monck,  3  Ridgrw. 
Pari.  R.  205 ;  Hoopes  v.  Dundas,  10  Pen. 
R.  75;  1  Bq.  Cas.  Ab.  110;  Rishton  v.  Cobb, 
9  Sim.  R.  615,  16  Eng.  Ch.  R.  616;  2  White 
and  Tudor' a  I^ead.  Cas.  in  Eq.  part  1,  p. 
280,  n. 

In  Elizabeth  Castle's  Case,  I^aw  Jurist, 
December  1846,  the  vice  chancellor  declared, 
in  general  terms,  that  ^^limitations  in  re- 
striction of  marriag-e,  were  objectionable:** 
and  in  Long  v.  Dennis,  4  Burr.  R.  2052, 
Lord  Mansfield  said,  **  Conditions  in  re- 
straint of  marriage  are  odious,  and  are 
therefore  held  to  the  utmost  rigor  and  strict- 
ness. They  are  contrary  to  sound  policy." 
And  accordingly,  even  in  those  cases 

808  in  which  *restraints  of  a  partial 
character  may  be  imposed  on  mar- 
riage, as  in  respect  of  time,  place  or  person, 
they  must  be  such  only  as  are  just,  fair 
and  reasonable.  Where  they  are  of  so  rigid 
a  character,  or  made  so  dependent  on  pe- 
culiar circumstances,  as  to  operate  a  virtual 
though  not  a  positive  restraint  on  mar- 
riage, or  unreasonably  restrict  the  party  in 
the  choice  of  marriage,  they  will  be  ineffec- 
tual and  utterly  disregarded.  Thus,  a  con- 
dition in  restraint  of  marriage  excluding 
men  of  a  particular  profession,  has  been 
held  void.  1  Equ.  Ca.  Ab.  100.  So  a  con- 
tract not  to  marry  within  six  years  is  void 
because  it  tends  to  discourage  marriage. 
Hartley  v.  Rice,  10  East's  R.  22.  So  a  cov- 
enant with  a  woman  not  to  marry  any  other 
person,  has  been  held  not  to  be  binding. 
Love  V.  Peers,  4  Burr.  R.  2225.  So  a 
condition  annexed  to  a  legacy  to  a  daugh- 
ter, forbidding  her  to  marry  any  man 
who  had  not  a  clear  unincumbered  estate 
in  fee  or  freehold  perpetual,  of  the  yearly 
value  of  five  hundred  pounds,  was  de- 
clared by  the  lord  chancellor  to  be  worthy 
of  condemnation  in  every  court  of  justice : 
and  it  was  held  void  as  leading  to  a  probable 
prohibition  of  marriage.  And  Judge  Story 
lays  it  down,  that  restraints  in  respect  of 
time,  place  or  person,  may  be  so  framed  as 
to  operate  a  virtual  prohibition  upon  mar- 
riage, or  at  least  upon  its  most  important 
and  valuable  objects;  and  he  illustrates  by 
a  condition  that  a  child  should  not  marry 
till  fifty  3'ears  of  age ;  or  should  not  marry 
any  person  inhabiting  in  the  same  town, 
county  or  state;  or  should  not  marry  any 
person  that  was  a  clergyman,  a  physician, 
or  a  lawyer,  or  any  person  except  of  a  par- 
ticular trade  or  employment ;  all  of  which, 
he  tells  us,  would  be  deemed  mere  evasions 
of  the  law.  1  Story's  Eq.  Jur.  {  283.  In 
these  he  seems  to  be  bonie  out  by  the  opin- 
ion of  Lord  Chancellor  Clare,  in  Keily  v. 
Monck,  ubi  supra. 

Following  these  principles  and  the 

809  cases  I  have  *cited  for  my  guide,  and 
looking  to  the  facts   in   proof   in   the 

cause,  I  cannot  avoid  coming  to  the  con- 
clusion, that  the  condition  imposed  by  the 
bequest  of  the  third  in  remainder  to  Ann 
Maria  Maddox,  which  in  effect  forbade  her 
to  marry  any  other  than  a  member  of  the 
Society  of  Friends,  was  an  undue   and   un- 


reasonable restraint  upon  the  choice  of  mar- 
riage, and  ought  to  be  disregarded.  It  is 
in  proof,  that  when  she  became  marriage- 
able, the  number  of  Quakers  in  the  county 
of  Hanover,  in  which  she  resided,  and  the 
vicinity,  was  small,  and  that  it  had  been 
since  diminishing.  There  were  not  within 
the  circle  of  her  association,  more  than 
five  or  six  marriageable  male  members  of 
the  society,  according  to  one  of  the  wit- 
nesses, or  three  or  four,  according  to  an- 
other ;  and  the  probability  is,  as  stated  by 
one  of  the  witnesses,  the  restriction  imposed 
by  the  condition  would  have  operated  a 
virtual  prohibition  of  her  marrying.  To 
say  there  were  members  of  the  society  re- 
siding in  other  counties,  is  no  answer  to 
the  objection.  She  certainly  could  not  be 
expected,  if  she  had  the  means,  which  it 
seems  she  had  not,  to  go  abroad  in  search 
of  a  helpmate ;  and  to  subject  her  to  the 
doubtful  chance  of  being  sought  in  mar- 
riage by  a  stranger,  would  operate  a  re- 
straint upon  it  far  more  stringent  than 
those  which  are  repudiated  in  the  cases 
and  illustrations  which  I  have  already 
cited. 

The  case  of  Haughton  v.  Haughton,  1 
Molloy  612,  12  Cond.  Eng.  Ch.  R.  295,  has 
been  cited  in  support  of  the  restriction  in 
this  case.  But  that  case  and  the  case  of 
Perrin  v.  Lyon,  9  East's  R.  170,  where  the 
condition  was  not  to  marry  a  Scotchman, 
which  is  relied  on  by  the  lord  chancellor  as 
decisive,  were  cases  of  devises  of  realty; 
and  there  is  a  well  settled  distinction  be- 
tween them  and  bequests  of  personalty, 
such  as  is  the  present  case.  The  former 
are  governed  by  the  rules  of  the  common 
law,  and  the  rules  of  the  ^clesiastical 
courts  which  control  bequests  of  per- 
810  sonalty,  *are  regarded  as  inapplica- 
ble. 2  Pow.  on  Dev.  282 ;  1  Jarm.  on 
Wills  836;  Harvey  v.  Aston,  1  Atk.  R.  361; 
Reynish  V.  Martin,  3  Atk.  R.  330;  Stack- 
pole  V.  Beaumont,  3  Ves.  R.  89;  1  Fonbl. 
Bq.  ch.  iv,  {  10,  n.  q,  p.  258.  Moreover,  it 
may  well  be  questioned  how  far  a  decision 
upon  such  a  question  in  a  country  already 
overstocked  with  inhabitants,  is  applicable 
to  a  country  like  ours,  with  an  unbounded 
extent  of  territory,  a  large  portion  of  which 
is  yet  unsettled,  and  in  which  increase  of 
population  is  one  of  the  main  elements  of 
national  prosperity.  Nowhere  can  the 
policy  of  repudiating  all  unnecessary  re- 
straints upon  freedom  of  choice  in  marriage 
apply  with  more  force  than  among  a  free 
people,  with  institutions  like  ours,  and  in 
the  circumstances  by  which  we  are  sur- 
rounded. For  this  reason,  and  for  another 
that  will  be  presently  adverted  to,  I  should 
not  feel  disposed  to  follow  the  decision  re- 
ferred to,  if  it  were  even  more  strictly  ap- 
plicable to  this  case. 

But  treating  the  condition  annexed  to  the 
bequest  in  remainder  to  Ann  Maria  Maddox, 
as  a  partial  restraint  upon  marriage,  by 
requiring  her  to  marry  (if  she  married  at 
all)  a  member  of  the  society,  on  pain  of 
forfeiting  her  membership  and  the  benefit 
of  the  bequest,  if  she  married  one  who  was 
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not,  there  is  another  and  distinct  ground 
upon  which  it  will  be  disregarded.  There 
is  no  bequest  over  of  the  third  thus  given 
to  her  in  case  of  her  breach  of  the  condi- 
tion ;  and  the  condition  therefore  will  be 
treated  as  in  terrorem  merely,  and  the  leg- 
acy becomes  pure  and  absolute.  1  Roper 
Leg.  ch.  13,  {  1,  p.  654;  Garret  v.  Pritty, 
2  Vern.  R.  293;  Wheeler  v.  Bingham,  3 
Atk.  R.  364;  Lloyd  v.  Branton,  3  Meriv.  R. 
108,  117.  Nor  will  the  residuary  clause  be 
regarded  as  equivalent  to  a  bequest  over. 
To  render  the  condition  effectual,  there 
must  be  an  express  bequest  over  on  breach 
of  the  condition,  or  a  special  direction 
that  the  forfeited    legacy   shall   fall 

811  *into  the  residuum.     1  Jarm.  on  Wills 
841 ;  Scott  V.  Tyler,   2  Dick.    R.    723; 

Wheeler  V.  Bingham,  3  Atk.  R.  364;  Keily 
V.  Monck,  3  Ridgw.  P.  C,  205,  252;  Lloyd 
V.  Branton,  3  Meriv.  R.  108;  Mcllvaine  v. 
Gethen,  3  Whart.  R.  584. 

There  is  yet  another  view,  which  is  also 
equally  applicable  to  the  bequest  of  the  re- 
siduum, in  which  the  restriction  imposed 
on  the  bequest  of  the  third  in  remainder  to 
Ann  Maria  Maddoz,  should  be  held  to  be 
void  and  ineffectual.  And  the  case  must 
be  considered  in  this  aspect,  because  upon 
the  results  to  which  we  are  brought  upon 
such  consideration,  must  depend  the  claim 
both  of  Mrs.  Tiller  and  Garland  Maddoz 
to  participate  in  the  residuum.  It  is  in- 
sisted by  the  counsel,  it  is  true,  that  there 
is  no  proof  of  disorderly  conduct  on  the 
part  of  Mrs.  Tiller,  nor  that  she  has  ever 
been  actually  disowned  as  a  member;  or  if 
she  have  been,  that  she  mi^ht  still  be  rein- 
stated ;  and  as  «he  has  applied  for  and  done 
all  in  her  i>ower  to  gain  such  read  mission, 
but  has  been  refused  by  the  society  whose 
action  she  could  not  control,  she  should  be 
regarded  as  having  complied  with  the  con- 
dition prescribed,  cy  pres,  and  should  now 
be  exempt  from  the  disability  which  it  cre- 
ates. And  as  to  Garland  Maddoz,  it  is 
urged  that  there  is  no  proof  he  is  not  a 
member,  and  as  he  once  was  a  member,  it 
should  be  presumed  that  he  still  remains 
such  until  proof  be  given  to  the  contrary. 
But  the  pretensions  of  these  parties  cannot 
be  sustained  on  these  grounds.  Mrs.  Til- 
ler's conduct  was  disorderly  in  the  sense 
intended  by  the  testator,  in  marrying  one 
who  was  not  a  member  of  the  society,  con- 
trary to  its  rules  and  discipline.  In  their 
answer,  she  and  her  husband  say  distinctly 
that  she  had  left  the  society ;  and  the  fact 
of  her  applying  for  reinstatement  suffi- 
ciently implies  that  she  had  been  disowned 
and  excluded.  Her  application  for  readmis- 
sion,  however,  was  not  successful,  but 

812  was  rejected  ^because  the  **  Monthly 
Meeting"  distrusted  the   motives  by 

which  it  was  prompted.  She  is  not,  there- 
fore, and  has  not  been  a  member  of  the  so- 
ciety since  she  was  disowned  upon  her  mar- 
riage, which  took  place  some  time,  probably 
several  years,  before  the  death  of  her  fa- 
ther. And  as  tb  Garland  Maddoz,  the  bill 
charges  that  he  was  not  a  member  of  the 
society,  and  on  that   account   was   not   en- 


titled to  participate  in  the  residuum  under 
the  clause  of  the  codicil  by  which  it  is  dis- 
posed of.  Garland  Maddoz  in  his  answer 
does  not  pretend  that  he  is  a  member,  nor 
does  he  make  any  claim  to  participate  as 
such.  He  rests  his  claim  upon  the  ground 
that  he  is  one  of  the  nezt  of  kin,  and  that 
the  restriction  of  the  benefits  of  the  bequest 
to  such  of  them  only  as  should  be  members 
of  the  ** Society  of  Friends,"  a  body  un- 
known to  the  law,  is  illegal  and  void.  And 
he  swears  to  his  answer  in  the  usual  mode, 
instead  of  making  a  solemn  afifirmation, 
which  it  is  understood  is  the  universal 
usage  with  the  members  of  the  Society  of 
Friends. 

It  will  not  be  denied  that  one  of  the  most 
marked  and  distinctive  features  of  our  civil 
institutions,  is  the  perfect,  absolute  and 
unqualified  freedom  of  opinion  in  matters 
of  religion  which  they  secure  to  all  who 
dwell  under  them.  Unjust  encroachment 
upon  the  rights  of  conscience,  in  no  incon- 
siderable degree,  gave  impulse  to  the  early 
immigration  from  the  European  continent 
to  this,  in  the  hope  that  upon  this  new  and 
virgin  soil  might  be  enjoyed  that  full  and 
unquestioned  freedom  of  opinion  in  matters 
of  religion  which  was  seemed  a  part  of  the 
natural  rights  of  man,  but  which  was  denied 
to  him  in  the  old  world.  It  was  the  spirit  of 
resistance  to  such  encroachment  which  filled 
the  sails  of  the  May  Flower,  and  wafted  her, 
with  the  Pilgrim  Fathers  upon  her  decks,  to 
their  landing  on  Plymouth  rock.  .It  was 
the  same  spirit  which  brought  Huguenots 

to   Virginia  and  to  South   Carolina, 
813      Catholics  *to  Maryland,   Quakers   to 

Pennsylvania,  and  Presbyterians  to 
several  of  the  colonies.  Hence,  nothing 
was  more  natural  or  more  certain  than  that 
when  the  separation  took  place  from  the 
British  crown,  and  the  state  of  colonial  de- 
pendence was  replaced  by  a  separate  and 
independent  government,  the  rights  of 
conscience  and  freedom  of  opinion  in  mat- 
ters of  religion,  should  have  a  prominent 
and  well  assured  place  in  the  new  institu- 
tions. Thus  we  see  the  sixth  article  of  the 
constitution  of  the  United  States  provides 
that  no  religious  test  shall  ever  be  required 
as  a  qualification  to  any  office  or  public 
trust  under  the  United  States.  And  the 
first  article  of  the  amendments  to  the  consti- 
tution declares,  that  congress  shall  make 
no  law  respecting  an  establishment  of  reli- 
gion, or  prohibiting  the  free  exercise 
thereof.  So  the  sixteenth  section  of  the 
bill  of  rights  of  Virginia,  passed  unani- 
mously in  convention  on  the  12th  of  June 
1776,  adopted  by  the  convention  of  1829-30, 
and  again  by  that  of  1850-51,  declares  **that 
religion  or  the  duty  we  owe  to  our  Creator, 
and  the  manner  of  discharging  it,  can  be 
directed  only  by  reason  and  conviction, 
not  by  force  or  violence ;  and  therefore  all 
men  are  equally  entitled  to  the  free  exercise 
of  religion  according  to  the  dictates  of  con- 
science ;  and  that  it  is  the  mutual  duty  of 
all  to  practice  Christian  forbearance,  love 
and  charity  towards  each  other.**  And, 
again :  By  the  act  for  establishing  religious 
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freedom*  passed  in  1765,  the  natural  rights 
of  mankind  upon  this  subject  are  set  forth 
and  asserted  to  their  fullest  extent,  and  in 
their  widest  comprehension,  and  provision 
made  to  hold  them  sacred,  and  to  give  to 
them  their  fullest  effect.  Again :  By  the 
amended  constitution  of  1830,  article  3, 
{  11,  and  also  by  that  of  1851,  article  4,  { 
15,  it  is  declared  that  '^no  man  shall  be 
compelled  to  frequent  or  support  any  reli- 
gious worship,  place  or  ministry  whatso- 
ever, nor  shall  any   man  be  enforced, 

814  restrained,    molested   *or    burthened, 
in  his   body  or  goods,    or   otherwise 

suffer  on  account  of  his  religious  opinions 
or  belief:  but  all  men  shall  be  free  to  profess 
and  by  argument  to  maintain  their  opinions 
in  matters  of  religion,  and  the  same  shall 
in  nowise  affect,  diminish  or  enlarge  their 
civil  capacities.  And  the  general  assembly 
shall  not  prescribe  any  religious  test  what- 
soever, or  confer  any  peculiar  privileges  or 
advantages  on  any  sect  or  denomination, 
or  pass  any  law  requiring  or  authorizing 
any  religious  society  or  the  people  of  any 
district  within  this  commonwealth  to  levy 
on  themselves  or  others  any  tax  for  the  erec- 
tion or  repair  of  any  house  for  jpublic  wor- 
ship, or  for  the  support  of  any  church  or 
ministry ;  but  it  shall  be  left  free  to  every 
person  to  select  his  religious  instructor  and 
to  make  for  his  support  such  private  con- 
tract as  he  shall  please. ' '  And  to  guard  the 
legislation  of  the  state  against  any  clerical 
or  sectarian  influence,  by  both  of  these  con- 
stitutions, all  ministers  of  the  gospel  and 
priests  of  any  religious  denomination  are 
declared  to  be  incapable  of  being  elected 
members  of  either  house  of  assembly.  Ck>n- 
stitution  1830,  article  3,  {  7 ;  constitution 
1851,  article  4,  {  7.  Other  provisions  of  our 
law  might  be  cited,  all  showing  the  studied 
purpose  on  the  part  of  our  law  givers  to 
guard  carefully  the  rights  of  conscience, 
and  to  hold  them  sacred  and  inviolate. 

I  take  it,  then,  that  upon  no  subject  is  the 
policy  of  our  law  more  firmly  settled,  or 
more  plain,  clear  and  unmistakable  than 
upon  this,  and  that  all  contracts  and  all 
conditions  to  the  same  or  to  gifts  or  lega- 
cies the  effect  of  which  is  to  thwart  and 
violate  this  policy,  should  be  held  to  be  ut- 
terly void  and  ineffectual.  And  I  regard 
a  restriction  imposed  by  the  terms  of  a 
bequest,  requiring  as  the  condition  of 
its  enjoyment,  that  the  legatee  should  be 
a  member  of  any  religious  sect  or  de- 
nomination, as  directly  violative  of  this 
policy,  and  pregnant  with  evil  conse- 

815  quences.     It  holds  out  a  ^premium  to 
fraud,   meanness  and   hypocrisy;     it 

tends  to  corrupt  the  pure  principles  of  re- 
ligion, by  holding  out  a  bribe  for  external 
profession  and  conformity  to  a  particular 
sect;  and  however  pure  and  honest  the  mo- 
tives of  the  beneficiary  may  be,  he  is  yet 
rendered  an  object  of  distrust  and  suspi- 
cion ;  and  we  see  in  this  case  that  although 
no  other  ** disorderly"  conduct  than  marry- 
ing out  of  the  society  was  imputed  to  Mrs. 
Tiller,  yet  her  application  to  be  reinstated 
was  rejected,    because,    in   consequence   of 


the  condtion  annexed  to  the  bequest  in  her 
favor,  the  meeting  took  up  the  impression 
that  it  was  prompted  by  unworthy  and  mer- 
cenary motives ;  it  hampers  the  conscience, 
holds  out  inducements  to  stifle  its  voice  and 
to  resist  the  force  of  reason  and  honest  con- 
viction; it  tends  to  destroy  true  religion, 
and  to  replace  it  with  what  is  false  and 
counterfeit;  and,  in  short,  it  tends  to  pro- 
mote all  or  most  of  the  evils  so  forcibly  de- 
nounced in  the  preamble  to  the  act  already 
cited.  See  the  opinion  of  L^rd  Bldon  upon 
a  similar  subject,  in  Kircudbright  v.  Kir- 
cudbright, 8  Ves.  R.  51. 

In  England,  as  we  know,  the  established 
church  constitutes  an  element,  and  a  ma- 
terial element,  in  the  government;  and 
different  ideas  and  a  different  sentiment 
prevail.  With  these  the  judges  in  that 
country  must  necessarily  be  deeply  imbued. 
Of  this  we  have  an  illustration  in  the  case 
of  Haughton  v.  Haughton.  The  lord  chan- 
cellor thought  the  restriction  good,  but  had 
some  hesitation  about  it,  which  induced 
him  to  offer  to  send  the  case  to  a  court  of 
law  on  the  point.  The  doubt  was  not 
whether  the  condition  did  not  impose  an 
unreasonable  restraint  or  an  improper  re- 
striction upon  freedom  of  choice  in  mar- 
riage, but  whether  it  was  not  void  because 
it  in  effect  forbade  marriage  with  a  mem- 
ber of  the  established  church.  And  if  there 
be  other  cases  which,  like  that  just  referred 
to,  appear  to  favor  the  validity  of  such 
816  a  restriction,  I  do  *not  feel  disposed 
to  follow  them  as  authority ;  and  how- 
ever it  may  be  in  England,  I  think  such  re- 
striction here  is  contrary  to  the  genius  of 
our  institution,  to  the  spirit  of  our  gov- 
ernment and  to  the  policy  of  our  laws,  and 
as  such  is  utterly  nugatory,  and  should  be 
held  for  nought. 

It  may  be  said,  however,  that  as  the  re- 
striction in  the  residuary  clause  is  in  the 
nature  of  a  condition  precedent,  no  estate 
can  vest,if  it  be  not  complied  with,  whether 
it  be  valid  or  void.  This  is  undoubtedly 
true  in  reference  to  devises  of  real  estate 
with  a  precedent  condition  in  restraint  of 
marriage ;  for  though  void,  yet  if  it  be  not 
complied  with,  no  estate  rises  in  the  dev- 
isee. If  it  be  a  legacy  of  personal  estate, 
however,  under  like  circumstances,  the  leg- 
acy will  be  held  good  and  absolute  as  if  no 
condition  whatsoever  had  been  annexed  to 
it.  1  Story's  Eq.  Jur.  {  289.  And  there 
would  be  every  reason  for  applying  the 
same  doctrine  to  a  restriction  like  that  in 
this  case.  But  the  question  is  wholly  im- 
material here ;  because,  if  the  restriction 
be  held  void,  it  is  of  no  consequence  whether 
the  bequest  fail  or  take  effect,  for  either 
way  the  residuum  goes  to  precisely  the  same 
parties  and  in  the  same  proportions,  the 
only  difference  being  that  in  the  one  case 
they  take  as  distributees,  in  the  other  as 
legatees. 

There  are  other  difiiculties  attending  the 
restriction  annexed  to  this  residuary  clause, 
which  render  it  questionable,  if  it  do  not 
involve  so  much  of  ambiguity  and  uncer- 
tainty as  to  the  subject  and  the  time  of  dis- 
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tribution,  and  the  objects  of  the  gift,  as 
may  render  it  void  for  that  cause.  If  in- 
deed we  may  discard  the  idea  of  time  in 
construing  the  expressions,  '*at  the  closing 
of  all  the  above  things,"  *  *that  may  be  then 
living,  and  that  shall  be  at  that  time  mem- 
bers of  the  Society  of  Friends,"  and  yield- 
ing to  the  disposition  in  favor  of  vesting 
estates,  can  refer  the   time  at   which 

817  *the  gift  is  to  take  effect  to  the  death 
of  the  testator,  then  no  difficulty  could 

occur :  for  at  that  time  Mrs.  Tiller  was  still  a 
member  of  the  Friends  Society ;  and  in  the 
absence  of  proof  we  might  also  infer,  that 
Garland  Maddoz  was  also  still  a  member : 
and  so  no  question  could  arise.  But  I  think 
this  cannot  be  done,  because  the  testator 
seems  plainly  to  have  contemplated  some 
period  after  his  death  at  which  the  bequest 
was  to  take  effect.  What,  then,  was  the 
period  intended  by  him?  The  balance  of 
the  third  not  needed  to  pay  the  debt  to 
Thomas  Maddoz,  might  be  ready  for  distri- 
bution many  years  before  the  third  given  to 
the  father  for  life  would  fall  in  upon  his 
death.  Would  the  former  be  distributed 
when  it  was  ready,  or  would  it  be  held  up 
till  the  death  of  the  father,  and  one  distri- 
bution be  made  of  the  whole  at  that  time? 
If  the  former,  and  the  third  given  to  the 
father  for  life,  were  to  be  the  subject  of  a 
separate  division  upon  his  death,  then  a 
different  class  might  come  in  at  the  first 
division  from  those  who  would  be  entitled 
at  the  second,  because  some  of  those  em- 
braced by  the  bounty,  who  were  members 
of  the  society  when  the  first  division  should 
take  place,  might  cease  to  be  so  before  the 
period  arrived  for  the  second.  If  one  dis- 
tribution of  the  whole  is  to  be  made,  then 
the  part  remaining  of  the  third,  after  pay- 
ing the  debt  to  Thomas  Maddox,  must  be 
held  up  till  the  death  of  the  father/  that  it 
may .  be  ascertained  which  of  the  next  of 
kin  were  members  of  the  society  at  that 
time.  And  how  is  the  court  to  determine 
the  question  of  membership?  Religious  so- 
cieties, we  know,  are  subject  to  schisms 
leading  to  a  complete  separation,  and  the 
formation  of  new  and  distinct  societies. 
They  have  occurred  in  the  Society  of 
Friends.  A  schism  in  the  society  in  Eng- 
land in  1801,  which  led  to  the  formation  of 
a  new  society  called  New  Lights  by  the  old 
society.     So    stated    in    Haughton  v. 

818  Haughton,   ubi   sup.    *In   this  coun- 
try a  separation  took  place  some  years 

since,  between  those  who  were  called  Hick- 
sites,  after  the  mover  of  the  secession,  Klias 
Hicks,  and  those  who  called  themselves  the 
Orthodox  Quakers.  Both  societies  claimed 
to  be  the  true  orthodox  sect,  and  each  re- 
pudiated the  claims  of  the  other.  If  the 
court  were  called  on  in  case  of  such  a  divi- 
sion to  say  which  was  the  true  orthodox 
society,  how  would  it  determine  between 
the  conflicting  claimants? 

I  shall  not  enter  upon  these  enquiries, 
b<»cause,  for  the  reasons  I  have  already 
given,  I  think  the  Circuit  court  did  right 
in    treating  the  restrictions  in   the   codicil 


as  inoperative  and  void :  and  I  am  therefore 
of  opinion  to  affirm  the  decree. 

The  other  judges  concurred  in  the  opinion 
of  Lrce,  J. 

Decree  affirmed. 


819 


^Commonwealth  v.  Head. 


July  Term,  1854,  Liewlsburar. 

I.  SiJe  of  Liquor- IndlcUiieiit—AllegaUoii  of  Place.*— 

An  indictment  for  selling  by  retail,  withont  a 
license,  ardent  spirits,  to  be  drunk  where  sold, 
must  set  out  the  place  in  the  county  where  the 
sale  is  made.  It  is  not  sufficient  to  state  the  sale  in 
the  county. 

The  grand  jury  for  the  county  of  Scott, 
at  the  April  term  1851  of  the  Circuit  court 
for  that  county,  indicted  Anthony  Head  of 
said  county,  for  that  he  did  on  the  26th 
of  April  of  that  year,  at  the  county  afore- 
said, sell  by  retail  rum,  brandy,  &c.,  with- 
out having  a  license  to  authorize  him  to  do 
so,  to  be  then  drunk  where  sold,  contrary  to 
the  act  of  assembly,  &c. 

Head  appeared  and  demurred  to  the  in- 
dictment; and  the  Circuit  court  sustained 
the  demurrer,  and  gave  a  judgment  for  the 
defendant.  Whereupon  upon  the  application 
of  the  attorney  general,  this  court  granted 
a  writ  of  error. 

The  Attorney  General,  for  the  common- 
wealth. 

I 

There  was  no  counsel  for  the  appellee. 

SAMUELS,  J.  An  indictment  or  present- 
ment should  always  allege  the  offence  with 
so  much  fullness  and  precision  of  descrip- 
tion, that  the  defendant  may  know  for  what 
he  is  prosecuted,  and  thereby  be  enabled  to 
prepare  his  defence ;  and  further,  that  the 
conviction  or  acquittal  may  be  pleaded  in 
bar  of  any  future  prosecution  for  the  same 
offence. 

If  we  try  the  presentment  before  us  by  this 
standard,  it  will  be  found  defective.  The 
grand  jury  intended  to  present  an  of- 
820  fence  against  the  latter  clause  *of  the 
statute,  ch.  38,  {  18,  p.  209  of  the 
Code.  This  offence  is  local  in  its  nature ; 
place  is  of  its  essence,  and  yet  no  place  is 
alleged  but  the  whole  county.  A  sale  of  ar- 
dent spirits  by  an  unlicensed  dealer,  not  to 
be   drunk  at  the  place  of  sale,    would   fall 

*Ssleof  Llqnor— Indictment— AUeffatloa  of  Place.— See 

principal  case  cited  in  Arrinarton  v.  Com.,  87  Va.  07, 
12  S.  E.  Rep.  224;  Moriran  v.  Com.,  00  Va.  81, 
21  S.  E.  Rep.  828;  State  v.  Cain,  0  W.  Va.  608 ; 
State  v.  Cottrill,  81  W.  Va.  168,  6  S.  E.  Rep.  428. 
The  principal  case  was  distiniruished  in  State  t. 
BoiTflress,  36  W.  Va.  720, 16  S.  E.  Rep.  426;  Savaffe  t. 
Com.,  84  Va.  621,  6  S.  E.  Rep.  865,  For  further  infor- 
mation on  this  subject,  see  monographic  not€  on 
"Intoxicating  Liquors"  appended  to  Thon  v.  Com., 
81  Gratt.  887;  monographic  fu><«  on  "Indictments.  In- 
formations and  Presentments'*  appended  to  Boyle 
T.  Com.,  14  Qratt  074. 
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within  the  first  clause  of  the  section  above 
cited.  The  identity  of  the  place  at  which 
the  spirits  were  to  be  drunk,  with  the  place 
at  which  thej  were  sold,  enters  into  and 
forms  part  of  the  offence  under  the  latter 
clause  of  the  statute.  If  this  be  so,  the  de- 
fendant should  be  apprised  of  the  place  al- 
leged, so  that  he  maj  be  prepared  with 
proof,  if  any  he  have,  to  show  that  the 
place  of  sale  and  that  of  drinking  are  not 
the  same. 

The  lawful  traflSc  in  ardent  spirits  is  had 
under  a  license  for  the  purpose,  designating 
a  place ;  the  offence  of  unlawful  traflSc  is 
committed  by  a  sale  at  a  place  without 
license  to  sell  at  such  place.  A  present- 
ment for  such  unlawful  traffic  should  on 
familiar  principles,  set  out  the  offence  with 
such  certainty  as  to  give  notice  of  the 
offence  charged,  and  to  distinguish  it  from 
other  offences  of  the  same  or  kindred  nature. 
This  is  the  right  of  the  defendant:  he  may 
have  defences  which  he  can  make  to  the 
specific  offence  alleged,  only  by  knowing 
what  that  offence  is  in  all  its  essential  parts. 
He  may  be  licensed  to  sell  at  one  place 
within  the  county ;  and  relying  on  his  li- 
cense, and  the  consciousness  of  having  sold 
at  no  other  place,  would  go  confidently  into 
trial ;  yet  upon  the  trial,  under  the  general 
charge  of  selling  in  the  county,  proof  may 
be  offered  to  show  a  sale  at  any  place  within 
the  county.  This  proof  the  defendant  could 
not  anticipate ;  yet  if  he  had  known  it,  he 
might  have  prepared  himself  to  repel  it  by 
testimony. 

It  may  readily  be  alleged  in  every  case, 
at  what  place  the  sale  was  made ;  and  this 
allegation  may  be  most  material  to  the 
rights  of  the  defendant.  No  case 
821  *can  be  found  among  the  many  deci- 
sions of  the  General  court  on  the  sub- 
ject, in  which  such  allegation  was  held 
immaterial.  I  see  no  reason  to  depart  from 
the  forms  therefore  approved  and  acted  on, 
and  am  of  opinion  to  affirm  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  affirmed. 


822      *Powell  V.  The  Commonwealth. 

October  Term,  1854.  Richmond. 

I.  Anendneot   of    Record  — In  Vacation  ^  Statute. — 

QU.JSBB:  If  the  act.  Code,  ch.  181,  $  6,  p.  681,  In  re- 
lation to  amendments  of  a  record  by  a  Judg^e  in 
vacation,  applies  to  records  in  cases  of  felony. 
a.  Same— Upon  What  Based— For  What  PurpoM.*— The 
amendments  authorized  by  the  act,  are  to  be  based 

•Amendment  of  Record.— Upon  the  question  of  the 
amendment  of  the  record,  see  foot-note  to  Price  t. 
Com.,  88  Qratt  819,  where  tbe  principal  case  is  cited 
alonff  with  a  large  number  of  other  cases.  In  addi- 
tion to  those  there  collected,  see  Bell  v.  List,  6  W. 
Va.  474:  McClain  ▼.  Davis,  37  W.  Va.  334, 16  S.  E.  Rep. 
630;  State  v.  Hudkins.  86  W.  Va.  258,  18  S.  E.  Rep.  869: 
Miller  T.  Zeiffler,  44  W.  Va.  489,  29  S.  E.  Rep.  988,  all 
citing  the  principal  case. 


npon  something  in  the  record,  and  not  npon  the 
recollection  of  the  Jndge  who  presided  at  the 
trial,  or  evidence  aliunde;  and  the  amendments 
authorized  are  amendments  to  support  the  Judg- 
ment not  amendments  to  give  groand  for  revers- 
ing it. 

3.  Forgery— Statute— Constmctloii— Indictment. t— The 
.  words  "to  the  prejudice  or  another's  right."  in 

the  Code,  ch.  198, 1  6,  p.  788.  in  relation  to  forgeries, 
are  descriptive  not  of  the  offence,  bat  of  the 
writings  of  which  forgery  may  be  committed :  and 
it  is  not  therefore  necessary  that  they  shall  be 
inserted  in  the  indictment  In  describlnff  the 
offence  charged. 

4.  Same— What  Con«tltntes  the  Offence.— The  maker 
of  a  negotiable  Instrument  passes  it  to  the  payee, 
with  the  name  of  a  third  person  endorsed  npon 
it  which  name  he  forged:  The  forging  of  the 
name  endorsed  upon  the  paper,  constitutes  the 
offence  of  forgery. 

5.  5ame— Indictment— Case  at  Bar.t— The  description 
of  the  writing  in  the  Indictment  as  the  endorse- 
ment of  the  person  whose  name  is  forged,  will 
not  vitiate  the  indictment,  though  the  simulated 
liability  might  not  be  that  of  technical  endorser, 
but  of  a  different  character. 

William  A.  Powell  was  indicted  for  for- 
gery, and  for  uttering  a  forged  paper,  in 
the  Circuit  court  of  the  city  of  Richmond. 
The  indictment  charged  that  Powell,  hav- 
ing in  his  possession  a  certain  writing, 
which  is  set  out,  and  is  in  form  a  negotia- 
ble instrument,  made  by  himself  and  pay- 
able to  Roach  &  McGuire,  did  feloniously 
forge  on  the  back  thereof  the  endorsement 
of  the  name  of  the  firm  of  John  &  George 
Gibson,  with  intent  to  defraud.  But  the 
indictment  did  not  charge  that  it  was  to 
the  prejudice  of  another's  right.  There 
was  another  count  charging  him  with  utter- 
ing the  forged  paper,   in  all  other  respects 

like  the  first. 
823  *On  the  trial  the  prisoner  was  found 

guilty,  and  the  jury  fixed  the  term 
of  his  imprisonment  in  the  penitentiary 
at  two  years.  He  thereupon  moved  the 
court  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence: 
But  the  court  overruled  the  motion ;  and  he 
excepted,  and  spread  the  facts  upon  the 
record. 

tPofgeiy— Statnte— Constmctlon.— In  State  r.  Tlnff- 
ler,  82  W.  Va.  661,  9  S.  E.  Rep.  087,  it  Is  said:  ''In 
assigning  errors,  the  prisoner's  counsel  points  out 
as  a  defect  in  the  indictment  that  it  does  not  allege 
that  the  act  was  to  the  prejudice  of  any  one's  richt 
PoweWs  Case,  11  Oratt.  829,  is  a  full  answer  to  this 
point  There  it  was  held  that  the  words  *to  the 
prejudice  of  another's  right'  found  in  the  statute 
against  forgery,  need  not  be  used  in  the  indictment, 
because  they  are  descriptive,  not  of  the  offence,  but 
of  the  instrument"  See  also,  Terry  v.  Oom.,  87 
Va.  078, 18  S.  E.  Rep.  104. 

tSame— Indictment.— The  principal  case  is  cited  In 
Sprouse  v.  Com.,  81  Va.  876.  See  monographic  nof«» 
on  "Forgery  and  Counterfeiting"  appended  to 
Coleman  v.  Com.,  26  Oratt  866;  "Indictments,  Infor* 
mations  and  Presentments"  appended  to  Boyle  v^. 
Com.,  14  Gratt  874.  The  principal  case  is  also  dte^l 
in  Quarrier  v.  Quarrier,  86  W.  Va.  814,  16  S.  E.  Rep. 
166:  Long  v.  Campbell,  87  W.  Va.  674,  17  S.  E.  Rep.  190. 
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It  appeared  in  proof  that  the  prisoner 
purchased  a  bill  of  goods  of  Roach  &  Mc- 
Quire,  and  g^ye  them  in  payment  a  nego- 
tiable note  signed  with  his  own  name,  and 
made  payable  to  them  or  their  order,  with 
the  name  of  John  &  George  Gibson  endorsed 
on  the  back  thereof;  and  that  the  endorse- 
ment was  a  forgery. 

After  the  end  of  ^the  term  of  the  court  at 
which  the  prisoner  was  convicted,  he  applied 
to  the  judge  in  vacation  to  amend  the  rec- 
ord; and  the  judge  made  an  order  direct- 
ing that  the  record  should  be  amended  so 
as  to  show  that  upon  the  arraignment  of 
the  prisoner  for  the  offence  aforesaid,  he 
by  his  counsel  moved  the  court  to  quash 
the  indictment  and  each  count  thereof, 
which  motion  was  overruled,  but  was 
omitted  to  be  entered  on  the  record. 

Upon  the  application  of  the  prisoner,  this 
court  granted  him  a  writ  of  error  to  the 
judgment. 

August,  for  the  prisoner. 
The  Attorney  General,  for   the  common- 
wealth. 

LEB,  J.  Waiving  the  question  whether 
the  provision  in  the  Code,  ch.  181,  {  5,  p. 
681,  authorizing  amendments  in  judgments 
or  decrees  of  a  court  in  certain  cases  by  the 
judge  in  vacation  after  the  adjournment  of 
the  term,  can  apply  to  a  case  of  felony,  in 
which  all  the  proceedings  should  regularly 
be  had  in  presence  of  the  accused,  or  to  any 
criminal  case,  I  am  yet  of  opinion,  that  no 
such  amendment  of  the  record  as  that 
attempted  to  be  made  in  this  case, 
824  by  *the  action  of  the  judge  in  vaca- 
tion, on  the  11th  of  May  1854,  is  within 
the  scope  of  that  provision.  It  was  intended 
to  authorize  amendments  in  support  of  a 
judgment,  in  cases  in  w^xch  there  was 
something  in  the  record  by  which  they 
could  safely  be  made.  It  could  not  have 
been  intended  to  authorize  an  amendment 
to  be  made  upon  the  individual  recollection 
of  the  judge,  or  upon  proofs  aliunde.  Nor 
was  the  application  in  this  case  to  amend 
the  judgment,  nor  was  it  designed  to  aid 
the  judgment  when  made.  It  was  an  appli- 
cation to  introduce  something  into  the  rec- 
ord as  part  thereof,  not  before  found 
therein,  depending  on  the  recollection  of 
the  judge,  or  upon  proofs  to  be  submitted 
to  him;  and  its  object  was  to  provide  a 
means  of  reversing  the  judgment,  not  of 
sustaining  it. 

The  construction  given  by  the  English 
courts  to  the  statutes  of  amendment,  re- 
quired that  there  should  be  something  to 
amend  by.  Tidd's  Prac.  246,  247 ;  Common- 
wealth V.  Winstons,  5  Rand.  546,  opinion 
of  Judge  Green.  And  such  is,  I  think,  the 
plain  meaning  of  the  provision  in  question 
in  our  statute.  And  if  no  amendment  can 
be  made  in  the  record  of  a  judgment  after 
the  term,  except  under  the  statute,  or  in 
the  few  cases  allowed  by  the  common  law,  of 
w^hich  this  is  not  one,  the  amendment  at- 
tempted to  be  made  in  this  case  must  be 
disregarded ;  and  no  objection  to  the  indict- 
ment can  now  be  considered,  if  the  offence 


be  charged  therein  with  sufficient  certainty 
for  judgment  to  be  given  thereon  according 
to  the  very  right  of  the  case.     Code,  p.  770, 

i  12. 

But  it  is  urged  that  the  omission  of  the 
averment  *^to  the  prejudice  of  another's 
right,"  is  a  defect  so  material  that  it  may 
be  taken  advantage  of  after  verdict;  and 
that  it  cannot  be  aided  by  what  is  found 
charged  in  the  indictment.  It  is  said  that 
these  terms  import  a  part  of    the   de- 

825  scription  of  the  offence  denounced  *in 
the  statute ;  and  that  according  to  well 

settled  rules  of  pleading,  they  cannot  be 
omitted.  I  think  these  words  are  not  in- 
tended to  be  descriptive  of  the  offence,  but 
of  the  writings  of  which  forgery  may  be 
committed.  The  first  and  third  sections  of 
the  act  specify  various  writings  by  name 
or  general  description,  the  forgery  of  which 
is  made  felony ;  and  the  fifth  section  makes 
the  forgery  of  any  writing,  other  than 
those  mentioned  in  the  first  and  third  sec- 
tions, *  *  to  the  prejudice  of  another's  right, ' ' 
in  like  manner  felony :  thus  discriminating 
between  those  writings  which  might  affect 
the  rights  of  others  whereof  forgery  might 
be  committed,  and  other  writings  by  which, 
whether  false  or  genuine,  the  pecuniary  in- 
terests of  others  could  not  be  affected. 
This  discrimination  has  not  been  intro- 
duced, but  only  preserved,  by  the  stat- 
ute; being  found  to  exist  at  the  common 
law,  which  predicates  the  offence  of 
forgery  only  of  such  writings  as  are  to 
the  prejudice  of  another's  right,  or,  as 
it  is  sometimes  expressed,  by  which 
another  may  be  defrauded.  3  Chitty  Cr.  Lr. 
1021 ;  2  Russ.  on  Crimes  318.  That  these 
words  "to  theprejudiceof  another's  right," 
refer  to  the  writings  contemplated  by  the 
statute,  and  not  to  the  act  of  the  party  is, 
I  think,  sufficiently  established  by  Hen- 
drick's  Case,  5  Leigh  707,  and  Murry's  Case, 
Ibid.  720 ;  in  neither  of  which  did  the  in- 
dictment contain  that  particular  expres- 
sion, though  it  is  found  in  the  act  of  1819 
on  which  those  prosecutions  were  founded. 
But  although  the  employment  of  these 
terms  is  not  indispensable  in  an  indictment 
under  the  fifth  section,  it  must  sufficiently 
appear,  from  the  description  given  of  the 
writing  alleged  to  have  been  forged,  that 
it  was  writing  to  the  prejudice  of  another's 
right.     If  it   be   not   such,    it   is  not 

826  within  the  statute,  and  the  forgery  *of 
it  cannot  be  punished  as  felony.     It  is 

insisted,  that  the  writing  described  in  the 
indictment  is  not  embraced  by  the  statute. 
It  is  argued  that  to  be  such,  the  instrument 
must  appear  on  its  face  to  be  valid  and 
effectual  to  answer  the  purpose  intended, 
and  calculated  by  its  appearance  of  gen- 
uineness to  defraud ;  and  that  as  the  plain- 
tiff was  the  maker  of  the  note,  and  Roach 
&  McGuire  the  payees,  the  endorsement  of 
the  names  of  John  &  George  Gibson,  if 
genuine,  could  only  have  been  intended  to 
bind  them  as  second  endorsers,  and  created 
no  liability  on  their  part  to  Roach  &  Mc- 
Guire, the  payees ;  and  as  parties  must  be 
held  to  know  the  law,    that  Roach   &  Mc- 
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Ouire  were  bound  to  take  notice  of  this,  and 
so  could  not  be    defrauded. 

If  this  proposition  be  correct  as  stated, 
it  might  perhaps  be  a  sufficient  answer  to  it 
to  say  that  where  a  third  party  puts  his 
name  on  the  back  of  a  negotiable  note  made 
by  a  first  to  a  second  party  as  payee,  while 
still  in  the  hands  of  the  maker,  it  may  be 
inferred  from  the  fact  of  his  so  doing,  that 
he  intended  to  give  the  maker  credit ;  and 
this  inference  is  not  to  be  repelled,  because 
his  liability  as  endorser  cannot  be  made 
operative  in  favor  of  a  subsequent  holder, 
without  first  obtaining  the  name  of  the 
payee  to  the  paper:  and  if  the  payee,  after 
taking  the  note,  were  to  endorse  his  name 
upon  it  and  put  it  in  circulation,  a  subse- 
quent holder  for  value,  who  should  take  it 
on  faith  of  the  genuineness  of  the  names  so 
endorsed,  would  then  be  defrauded.  And 
the  general  intent  to  defraud  charged  in  the 
indictment,  would  apply  to  a  subsequent 
holder  who  might  thus  be  defrauded,  as 
well  as  to  Roach  &  McGuire;  for  a  party 
who  under  such  circumstances  forges  the 
name  of  an  endorser  upon  a  note  made  by 
himself,  payable  to  another,  and  passes 
it  to  the  payee  for  value,  may  properly 
827  *be  held  to  have  intended  to  defraud 
any  one  who  might  be  defrauded  in 
consequence  of  his  act. 

But  I  do  not  concur  in  the  proposition  as 
stated  by  the  counsel.  It  does  not  follow 
because  a  party  stands  in  the  position  of 
first  endorser  upon  a  note,  that  he  can  never 
hold  a  second  or  subsequent  endorser  re- 
sponsible to  him.  The  circumstances  may 
be  such  that  he  may  well  recover  against  a 
subsequent  endorser.  This  is  conceded  by 
Judge  Spencer  in  Herrick  v.  Carman,  12 
John.  R.  159,  cited  by  the  counsel,  and 
impliedly  admitted  by  lyord  Kenyon  in 
Bishop  V.  Hay  ward,  4  T.  R.  470. 

The  cases  which  have  been  decided  in  the 
courts  of  this  country,  .  involving  the  lia- 
bility of  an  endorser  in  blank  of  a  note  to 
which  he  is  no  party,  are  numerous,  and 
perhaps  not  without  serious  conflict.  Where 
the  note  is  not  negotiable,  they  would  seem 
to  maintain,  with  little  diversity,  that  such 
an  endorsement  in  blank,  made  at  the  time 
of  the  note,  will  make  the  endorser  liable 
as  an  original  promiser  or  maker  of  the 
note ;  and  the  payee  may  write  a  promise  to 
pay  the  amount  of  the  note,  expressing  it 
to  be  for  value  received,  over  the  blank  sig- 
nature. Josselyn  v.  Ames,  3  Mass.  R.  274 ; 
Moies  V.  Bird,  11  Mass.  R.  436;  Doan  v. 
Hall,  17  Wend.  R.  214;  Nelson  v.  Dubois, 
13  John.  R.  175;  Herrick  v.  Carman,  12 
John.  R.  159 ;  Campbell  v.  Butler,  14  John. 
R.  349  ;  Hall  v.  Newcomb,  3  Hill's  N.  Y. 
R.  233;  Sylvester  V.  Downer,  20  Verm.  R. 
355.  Where  the  note  is  a  negotiable  in- 
strument, however,  a  distinction  has  been 
taken  in  some  of  the  cases;  and  it  has 
been  held  that  a  party  endorsing  a  note  in 
blank  to  which  he  is  no  party,  cannot  be 
treated  either  as  an  original  maker  or  as  a 
guarantor,  but  in  the  absence  of  controlling 
proofs  to  the  contrary,  must  be  regarded  as 
having   intended  to  bind  himself  only  as  a 


second  endorser.     Herrick  v.  Carman, 

828  *12  John.  R.  159;  Seabury  v.  Hunger- 
ford,  2  Hill's  N.  Y.  R.   80;  Hough  v. 

Gray,  19  Wend.  R.   202;  Spies  v.    Gilmore, 

I  Comst.  R.  321. 

I  think,  however,  the  authority  of  the 
cases  maintaining  this  distinction,  is  over- 
weighed  by  that  of  those  in  which  it  has 
been  disregarded,  and  which  treat  the  lia- 
bility of  an  endorser  in  blank  of  a  negotia- 
ble note  to  which  he  is  no  party,  as  the 
same  as  that  of  an  endorser  under  similar 
circumstances,  of  a  note  not  negotiable. 
Baker  v.  Briggs,  8  Pick.  R.  122;  Ulen  v. 
Kittredge,    7  Mass.    R.  233;  Moies  v.  Bird, 

II  Mass.  R.  436;  Austin  v.  Boyd,  24  Pick. 
R.  64;  Tenney  v.  Prince,  4  Pick.  R.  385; 
Sylvester  v.  Downer,  20  Verm.  R.  355; 
Martin  v.  Boyd,  11  N.  Hamp.  R.  385 ;  Beck- 
with  V.  Angell,  6  Conn.  R.  315 ;  McGuire  ▼. 
Bosworth,  1  lyouisian.  R.  248.  From  these 
and  other  cases  to  the  same  effect,  I  deduce 
that  if  a  third  party  put  his  name  in  blank 
upon  the  back  of  a  negotiable  promissory 
note  made  payable  to  another  party,  and  to 
which  he  is  a  stranger,  while  the  same  re- 
mains in  the  hands  of  the  maker,  he  will 
be  presumed,  in  the  absence  of  controlling 
proof  to  the  contrary,  to  have  intended  to 
give  the  note  credit  and  currency ;  and  if 
the  endorsement  was  at  the  time  of  the 
making  of  the  note,  he  may  be  treated  by 
the  payee  as  an  original  promiser  or  joint, 
maker  of  the  note.  If  the  endorsement 
were  after  the  date  of  the  note,  however 
long,  the  payee  may  treat  him  as  a  guaran- 
tor, and  may  write  over  the  signature  a 
guaranty  consistent  with  the  nature  of  the 
case.  And  the  fair  and  reasonable,  if  not 
necessary  inference  from  cases  which  have 
occurred  in  this  court,  will  bring  us  to  the 
same  result.  See  Douglass  v.  Scott,  8 
I^eigh  43 ;  Watson  v.  Hurt,  6  Gratt.  633 ; 
Orrick  v.  Colston,  7  Gratt.  189. 

Thus  then,  when   the    plaintiff  produced 
the  note  to  Roach  &  McGuire,    with 

829  the  names  of  John  A  George  *Gibson 
endorsed.    Roach    A   McGuire   had    a 

right  to  presume  that  it  had  been  epdorsed 
by  the  Gibsons  for  the  purpose  of  giving 
it  credit  and  currency,  and  that  if  they 
took  it,  they  would  be  entitled  to  treat  the 
Gibsons  as  responsible  to  them,  whether  as 
original  makers  or  as  guarantors,  is  imma- 
terial ;  for  we  are  not  at  all  concerned  here 
with  the  enquiry  what  would  be  the  nature 
of  the  liability  of  the  Gibsons  to  Roach  A 
McGuire,  if  the  endorsement  had  been  gen- 
uine, the  effect  being  the  same,  either  way, 
for  the  purposes  of  this  case ;  and  if  the 
endorsement  were  forged,  the  very  fraud 
would  be  committed  which  it  was  the  design 
of  the  statute  to  punish  as  a  felony. 

Nor  is  the  view  which  I  have  taken  un- 
supported by  authority  in  criminal  juris- 
prudence. Wicks'  Case,  Rusa.  A  Ry.  Or, 
Cas.  Res.  p.  149,  is  strongly  in  point. 
There  the  prisoner  having  in  his  possession 
what  purported  to  be  a  bill  of  exchange  for 
fifty  pounds,  drawn  by  Rimmington  A  Co, 
payable  to  their  own  order,  but  not  endorsed 
in  their  name,  offered  the  same  for  discount 
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at  the  banking-  house  of  Stephens,  and  the 
same  was  discounted,  and  the  proceeds,  less 
the  discount,  paid  over  to  him.  At  the  time 
of  the  discount  of  the  bill  he  endorsed  it,  but 
not  in  his  own  name.  It  was  urged  that  as 
there  was  no  endorsement  by  the  payees,  the 
instrument  was  not  valid  as  a  negotiable 
bill  of  exchange,  and  could  not  be  available 
in  the  hands  of  the  party  to  whom  it  was 
uttered,  even  if  it  were  a  genuine  bill.  The 
argument,,  however,  did  not  prevail,  and 
the  prisoner  was  convicted.  And  the  case 
having  been  reserved,  at  a  meeting  of  the 
judges,  all  who  were  present,  being  nine  in 
number,  agreed  that  the  conviction  was 
right.  In  Winterbottom's  Case,  1  Denison 
41,  5  British  Cr.  Cas.  Res.  42,  the  prisoner 
was  indicted  on  stat.  11  Geo.  iv,  and  1 
Wm.  iv,  for  the  forgery  of  an  endorsement 
on  a  bill  of  exchange.  The  bill  was  pay- 
able to  four  persons  named,  who  were 
830  *styled  executrixes  of  one  John  Isher- 
wood  deceased.  The  forgery  charged 
was  of  the  name  of  one  of  those  persons. 
The  prisoner  was  convicted,  but  the  case 
was  reserved.  At  the  hearing  before  the 
Court  for  crown  cases  reserved,  it  was  urged 
that  the  endorsement  being  of  one  of  the 
payees  only,  would  not  be  valid  even  if  gen- 
uine ;  for  it  would  not  transfer  the  property 
in  the  bill,  and  so  could  not  defraud.  The 
court,  however,  after  taking  time  to  con- 
sider, held  the  conviction  right. 

The  only  plausible  objection  to  the  views 
above  presented,  is  one  suggested  by  the 
language  of  the  indictment.  The  writing 
is  described  as  purporting  to  be  the  '*en- 
dorsement"  of  John  &  George  Gibson;  and 
it   may  be  said,   that  as  the  simulated  lia- 


bility of  the  Gibsons  was  thus  that  of  '*  en- 
dorsers," we  are  not  at  liberty  to  give 
effect  to  the  allegation,  by  resorting  to  a 
liability  of  a  different  character,  which  would 
result  from  their  names  being  found  upon 
the  note  if  the  signatures  were  genuine.  X 
think,  however,  the  objection  would  be  more 
specious  than  sound.  There  is  no  reason 
for  restricting  the  term '*  endorsement"  to 
the  technical  sense  applied  to  it  in  the  lex 
mercatoria.  The  primitive  and  popular 
sense  of  something  written  on  the  outside 
or  back  of  a  paper  on  the  opposite  side  of 
which  something  else  had  been  previously 
written,  should  be  given  to  the  word  when- 
ever the  context  shows  it  to  be  proper,  or  it 
is  necessary  to  give  effect  to  the  pleading 
or  other  instrument  in  which  it  may  occur. 
And  such  is  the  sense  in  which  it  should  be 
understood  in  this  indictment ;  for  the  tech- 
nical sense  would  not  give  effect  to  the 
simulated  liability  on  the  part  of  the  Gib- 
sons which  it  must  be  intended,  was  de- 
signed to  be  averred.  Upon  this  point  also, 
Winterbottom's  Case,  above  referred  to, 
may  be  cited  as  strongly  favoring  this  mode 
of  construction. 

The  motion  for  a  new  trial  upon  the 
831  facts  proved  in  *the  case,  involves  no 
other  question  than  that  which  I  have 
attempted  to  discuss  on  the  objection  to  the 
indictment.  What  I  have  already  said, 
therefore,  renders  a  separate  consideration 
of  this  motion  unnecessary. 
I  am  of  opinion  to  affirm  the  judgment. 

The  other  judges  Concurred  in  the  opinion 
of  Iree,  J. 

Judgment  affirmed. 
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ABSENT  DEBTORS. 

1.  The  act  of  April  3d,  1852,  Sess.  Acts 
of  1852,  ch.  95,  2  1»  p.  78,  gives  a  remedy 
in  a  court  of  equity  against  an  absent 
debtor,  where  the  debtor  has  estate  or  debts 
due  to  him  in  the  county  or  corporation  in 
which  the  suit  is  brought. 

O'Brien  &  als.  v,  Stevens  &  als.,       610 

2.  The  affidavit  required  by  the  statutes 
to  authorize  a  creditor  to  sue  out  an  attach- 
ment against  the  effects  of  an  absent  debtor, 
may  be  made  either  before  or  after  the  bill 
ia  filed.  Idem,        610 

3.  Where  the  court  has  properly  taken 
jurisdiction  of  a  cause  against  an  absent 
debtor,  it  must  proceed  to  give  relief  ac- 
cording to  the  principles  of  equity. 

Idem,        610 

4.  If  an  absent  debtor  does  not  appes>r  in 
the  cause,  there  cannot  be  a  personal  decree 
against  him ;  but  the  attached  effects  can 
be  alone  subjected.  But  if  he  does  appear, 
there  may  be  a  personal  decree  only  against 
him ;  or  there  may  be  both  a  personal  decree 
and  a  decree  subjecting  the  attached  effects. 

Idem,        610 

5.  If  the  absent  debtor  appears,  and  the 
attachment  has  not  been  sued  out  or  levied, 
there  may  still  be  a  personal  decree  against 
him.  Or  the  plaintiff  may,  after  the 
debtor's  appearance,  make  the  affidavit,  sue 
out  an  attachment,  and  have  it  levied  on 
the  effects  of  the  debtor,  and  have  them 
subjected.  Idem,        610 

6.  A  demurrer  to  a  bill  against  an  absent 
debtor  will  bot  lie  for  the  failure  to  aver 
that  an  attachment  had  issued ;  because  the 
statute  in  terms  provides,  that  this  process 
may  issue  after  the  institution  of  the  suit. 

Idem,        610 

7.  The  statute,  1  Rev.  Code,  p.  475-6,  2  4, 
which  provides  that  a  decree  against  an 
absent  defendant  shall,  after  seven  years, 
stand  absolutely  confirmed  against  him, 
does  not  protect  a  decree  procured  by  fraud 
after  the  death  of  the  absent  defendant, 
without  suggesting  his  death,  or  reviving 
the  suit  against  his  representative  or  heirs. 

Evans  &  als.  v,  Spurgin  &  als.,  615 

ABSENT  DEFENDANTS. 

See  Absent  Debtors,  No.  3,  4,  5,  7,  and 
O'Brien  &  als.  v,  Stephens  &  als.,     610 
Evans  &  als.  v.  Spurgin  &  als.,         615 

ACTIONS. 

1.  What  actions  cannot  be  maintained 
against  an  executor  or  administrator  as 
such.  See  Executors  and  Administrators, 
No.  1,  2,  3,  and 

Boyles'  adm'rz/.  Overby,  202 

Fitzhugh's  ex'or  v.  G.  Fitzhugh,       300 


2.  What  action  can  be  maintained  against 
a  personal  representative.  See  Executors 
and  Administrators,  No.  4,  7,  and 

Fitzhugh's  ex'ors  v.  6.  Fitzhugh,     300 
Nelson's  adm'r  v.  Com  well,  724 

3.  When  an  action  is  misconceived,  so 
that  it  will  not  be  cured  by  the  statute  of 
jeofails,  1  Rev.  Code  of  1819,  ch.  28,  2  103, 
p.  511.     See  Jeofails,  passim,  and 

Boyles'  adm'r  v,  Overby,  202 

4.  When  sheriff  may  maintain  an  action 
for  property  which  an  insolvent  debtor  had 
fraudulently  disposed  of  before  taking  the 
oath  of  insolvency.  See  Insolvent  Debtors, 
No.  2,  3,  and 

B.  Staton  v,  Pittman,  sheriff,  99 

Pittman,  sheriff,  v.  R.  Staton,  99 

ADVANCEMENTS. 

Bonds  of  a  legatee  given  to  him  by  his 
testator  after  the  making  of  the  will,  as  a 
donatio  mortis  causa,  with  the  intention 
that  the  legatee  shall  not  account  for  them, 
are  not  an  advancement  in  satisfaction  of 
his  legacy. 

Lee's  ex'or  v.  Book,  182 

ADVERSARY  POSSESSION. 

1.  In  a  writ  of  ri^^ht,  the  tenant,  to 
834  Mefend  his  possession  under  the  stat- 
ute of  limitations,  may  show  a  pos- 
session anterior  to  his  patent ;  and  to  show 
color  of  title,  may  introduce  the  entry  and 
survey  upon  which  his  patent  issued.  But 
as  there  cannot  be  an  adversary  possession 
against  the  commonwealth,  he  cannot  show 
possession  further  back  than  the  senior 
grant. 

Koiner  v,  Rankin's  heirs,  420 

2.  The  effect  of  a  patent  issued  upon  an 
inclusive  survey,  and  the  right  of  a  tenant 
claiming  under  it,  to  show  possession  under 
color  of  title,  is  the  same  as  in  other  ^ants. 
He  may  give  in  evidence  the  entries  for 
the  different  tracts  embraced  in  the  inclu- 
sive survey,  the  order  of  court  authorizing 
the  survey,  and  the  survey  made  in  pursu- 
ance of  the  order:  But  he  cannot  show  pos- 
session further  back  than  the  senior  grant. 

Idem,        420 

3.  To  protect  himself  under  the  statute  of 
limitations,  the  tenant  must  show  continued 
adversary  possession,  for  the  time  of  limi- 
tation, of  some  part  of  the  land  in  contro- 
versy. Actual  possession  of  a  part  of  his 
land  outside  the  boundaries  of  the  demand- 
ant's elder  patent,  is  not  sufficient. 

Idem,        420 

4.  When  patented  lands  remain  uncleared 
or  in  a  state  of  nature,  they  are  not  sus- 
ceptible of  adversary  possession  against 
the  elder  patent,  unless  by  acts  of  owner- 
ship effecting  a  change  in  their  condition. 

Idem,        420 
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5.  Senior  patentee  holds  and  cultivates 
his  land  outside  of  an  interlock.  Junior 
patentee  afterwards  takes  ix>ssession,  and 
clears  and  cultivates  his  land  outside  of  the 
interlock,  and  clears  and  encloses  a  part  of 
the  interlock,  and  exercises  such  acts  of 
ownership  over  the  whole  as  constitutes 
adversary  possession ;  and  after  five  years 
dies.  The  possession  of  the  heirs  is  not 
limited  to  their  enclosure :  And  the  entry 
of  the  senior  patentee  upon  the  heirs  is 
tolled ;  and  he  cannot  recover  by  a  warrant 
of  unlawful  detainer. 

Kincheloe  v,  Tracewells,  587 

6.  An  entry  upon  land  in  the  possession 
of  another,  in  order  to  constitute  an  ouster 
and  give  adversary  possession  to  the  party 
entering,  must  be  with  claim  of  title :  But 
the  claim  of  title  need  not  be  under  a  deed 
or  other  writing ;  or  if  it  is  under  a  deed, 
it  is  not  necessary  that  his  possession  shall 
be  restricted  to  what  shall  prove  to  be 
within  the  precise  boundaries  of  his  deed. 

Idem,        587 

7.  If  possession  be  taken  under  a  mistake 
as  to  the  true  boundary,  the  fact  is  imma- 
terial in  a  proceeding  for  an  unlawful  entry 
and  detainer.  Idem,        587 

8.  One  of  several  heirs  of  his  father  took 
possession  of  land,  claiming  that  it  was 
devised  to  him  for  life,  remainder  to  his 
sons,  by  his  father,  by  a  will  that  was  lost ; 
and  he  held  it  for  his  life,  and  his  sons  and 
those  claiming  under  them,  held  it  after 
his  death,  claiming  under  this  title.  This 
taking  and  holding  possession  was  adverse 
to  the  other  heirs ;  and  the  statute  of  limi- 
tations commenced  to  run  from  the  time  of 
such  taking  possession. 

Caperton  &  al.   v,    Gregory   &   als. 
lessee,  505 

AGENTS. 
See  Principal  and  Agent. 

AMENDMENTS. 

1.  Quaere :  If  the  act,  Code  ch.  181,  2  5,  p. 
681,  in  relation  to  amendments  of  a  record 
by  a  judge  in  vacation,  applies  to  records 
in  cases  of  felony.        PowelPs  Case,        822 

2.  The  amendments  authorized  by  the 
act,  are  to  be  based  upon  something  in  the 
record,  and  not  upon  the  recollection  of 
the  judge  who  presided  at  the  trial  or  evi- 
dence aliunde:  And  the  amendments  au- 
thorized, are  amendments  to  support  the 
judgment,  not  amendments  to  give  ground 
for  reversing  it.  Idem,        822 

APPELI^ATE  COURTS. 

1.  An  instruction  given  by  the  court, 
which  upon  the  statement  of  the  evidence 
given  by  the  party  excepting,  could  not  be 
injurious  to  him,  is  no  ground  for  reversing 
the  judgment. 

Colvin  V,  Menifee,  87 

2.  An  exception  to  an  opinion  of  the 
court  refusing  an  instruction  asked  for, 
does  not  state  the  facts  of  the  case  so  as  to 
show    its   relevancy.     The   appellate  court 


will  not  undertake  to  decide  whether  the 
court  below  did  right  or  wrong  in  refusing 
the  instruction. 

Fitzhugh's  ex'or  v,  G.  f'itzhugh,       300 

3.  Though  the  court  should  err  in  decid- 
ing upon  a  proposition  submitted  to  it,  yet 
if  it  can  be  seen  from  the  bill  of  exceptions, 
that  the  decision  did  not  and  could  not  affect 
the  merits  of  the  case,  it  is  not  ground  for 
reversing  the  judgment. 

Kincheloe  v.  Trace  wells,  587 

4.  A  scire  facias  to  revive  a  judgment 
stated  that  it   had   been   suspended   by   an 

injunction,  which  had  been  dissolved. 
835      A  *plea,  that  the  injunction  had  not 

been  dissolved,  is  bad;  and  an  issue 
made  up  upon  it,  is  immaterial.  Therefore, 
though  improper  evidence  uix>n  it  is  ad- 
mitted, it  is  no  cause  for  reversing  the 
judgment. 

Richardson's      adm'r      v.      Prince 

George  justices,  190 

Poindexter's  adm*r  v.  The  Same,       190 

5.  The  protest  of  a  negotiable  instrument 
being  sufficient  to  bind  the  endorser,  if 
parol  evidence  in  aid  of  it  is  inadmissible, 
yet  its  admission  is  no  ground  for  reversing 
the  judgment. 

Stainback  v.  The  Bank  of  Virginia,  260 

6.  Where  an  issue  is  directed  in  a  chan- 
cery cause,  and  a  verdict  is  found,  to  which 
no  exception  is  taken,  and  a  decree  is  ren- 
dered thereon,  the  facts  found  in  the  verdict 
must  be  regarded  in  the  appellate  court,  as 
the  established  facts  of  the  case. 

Lee's  ex 'or  v,  Boak,  182 

7.  A  demurrer  to  a  declaration  having 
been  overruled  in  the  court  below,  and  there 
being  a  judgment  for  the  plaintiff;  upon 
appeal  the  judgment  is  reversed,  and  the 
demurrer  sustained.  The  cause  will  be  sent 
back,  with  leave  to  the  plaintiff  to  amend 
his  declaration. 

Fitzhugh's  ex'or  v.  G.  Fita^ugh,      300 

8.  See  Free  Negroes,  No.  4,  and 
Morris,  Ex  parte,  292 

ARBITRATION. 

1.  An  executor  has  authority  to  submit  a 
matter  to  arbitration ;  but  he  is  responsible 
as  for  a  devastavit,  if  by  the  award  the 
estate  is  injured. 

Nelson's  adm'r  v.  Com  well,  724 

2.  See  Executors  and  Administrators,  No. 
13,  and  Idem,        724 

ARDENT  SPIRITS. 

An  indictment  for  selling  ardent  spirits 
by  retail,  to  be  drunk  at  the  place  where 
sold,  must  set  out  the  place  in  the  county 
where  the  sale  was  made :  It  is  not  sufficient 
to  state  the  sale  to  have  been  made  in  the 
county.  Head's  Case,        819 

ASSIGNOR  AND  ASSIGNEE. 

1.  W,  administrator  of  G,  assigns  the 
bond  of  T  to  the  executors  of  H,  in  dis- 
charge of  a  debt  due  from  G  to  H.  The 
executors  sue  T  and  recover  a  judgment; 
and  he  enjoins   it   on    the  ground   that  G 
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owed  him  for  a  legacy  left  him  by  R,  of 
whom  G  was  executor;  and  the  injunction 
is  perpetuated.  The  executors  of  H  are 
entitled  to  be  substituted  to  the  rights  of  T 
against  6's  estate;  and  are  not  confined  to 
their  ren^edy  on  the  assignment  of  W. 
Braxton,  adm'r,  &c.  v.  Harrison's 
ex'ors,  30 

2.  Though  the  injunction  was  improperly 
perpetuate,  yet  as  G's  administrator  was 
a  party  to  the  suit  and  consented  to  the 
decree,  and  all  the  parties  acted  in  good 
faith,  the  executors  of  H  are  not  thereby 
deprived  of  their  remedy  over  against  G's 
estate  in  the  hands  of  a  subsequent  repre- 
sentative of  G.  Idem,        30 

3.  See  Executors  and  Administrators,  No. 
22,  24,  and  Idem,        30 

ATTACHMENTS— Foreign. 

1.  See  Absent  Debtors,  passim,  and 
O'Brien  &  als.  v,  Stephens  A  als.,    610 
Evans  &  als.  v*  Spurgin  &  als.,  615 

2.  A  party  contracts  a  debt  in  the  state, 
and  soon  thereafter  removes  out  of  the 
state;  and  after  seven  years  dies.  To  a 
proceeding  by  foreign  attachment  to  recover 
the  debt,  the  statute  of  limitations  is  a  bar. 

Markle's   adm'r   A  als.   v,  Burch's 
adm'r,  26 

AUTHENTICATION   OF  PAPERS. 

1.  A  certificate  of  the  secretary  of  state 
of  Ohio,  under  the  great  seal  of  the  state, 
that  a  statute  certified,  is  correctly  copied 
from  the  original  rolls  on  file  in  his  office, 
is  a  due  authentication  of  the  statute  under 
the  act  of  congress. 

Wilson  V.  Lrazier  &  als.,  477 

2.  A  deposition  purporting  in  the  caption, 
to  have  been  taken  in  the  state  and  county 
designated  in  the  commission  and  notice, 
and  certified  by  a  person  who  adds  to  his 
name  the  letters  J  P,  is  duly  authenticated. 

Hobbs  V.  Shumates,  516 

BONDS. 

1.  A  bond  may  be  the  subject  of  a  donatio 
mortis  causa,  whether  it  be  the  bond  of  a 
stranger  or  the  grantee. 

Lee's  ex'or  v.  Boak,  182 

2.  Upon  a  trial  at  law  the  defendant  in- 
troduces in  evidence  a  bond  on  which  a 
receipt  is  endorsed,  which  is  attested  by  a 
witness.  The  receipt  is  evidence  for  the 
plaintiff  without  his  calling  the  witness  to 
prove  it. 

B.  Staton  v.  Pittman,  sheriff,  99 

Pittman,  sheriff,  v,  R.  Staton,  99 

3.  Though  an  executor  may  have  assented 
to  a  specific  legacy,  he  does  not  ^thereby 
dispense  with  a  refunding  bond. 

Nelson's  adm'r  v.  Cornwall,  724 

4.  See  Guardian  and  Ward,  No.  1,  and 
Hunter     v.     Lawrence's    adm'r    & 

al..  Ill 

836  *BOUND  ARIES. 

1.  Virginia  by  statute,  cedes  to  the 
United  States  two  hundred   and   fifty  acres 


of  land  at  Old  Point  Comfort,  and  directs 
the  governor  to  convey  it.  He  directs  a 
survey  of  the  land,  and  upon  the  report  of 
the  surveyor  executes  a  deed  to  the  United 
States,  and  takes  the  courses  and  distances 
from  the  report ;  but  does  not  refer  to  it  in 
terms.  In  determining  the  boundaries  of 
the  land  ceded  to  the  United  States,  the 
statute,  the  report  and  the  deed,  are  all  to 
be  looked  to  in  order  to  ascertain  what 
boundary  was  intended. 

French  v.  Bankhead,  136 

2.  Looking  to  the  statute,  the  report  and 
the  deed,  the  intention  was  to  convey  by 
the  high  water  mark,  and  that  is  the 
boundary  of  the  conveyance:  And  under 
the  act,  1  Rev.  Code  of  1819,  ch.  87,  p.  341, 
the  conveyance  to  the  high  water  mark 
boundary  passed  to  the  United  States  the 
soil  and  jurisdiction  to  the  low  water  mark. 

Idem,        136 
CARRIERS. 

1.  Carriers  of  passengers  by  stages  are 
liable  for  injuries  resulting  from  the 
slightest  negligence  on  the  part  of  the 
driver  or  proprietor  of  the  coach;  and  they 
are  bound  to  use  the  utmost  care  and  dili- 
gence of  cautious  persons,  to  prevent  injury 
to  the  passengers. 

Farish  &  Co.  v,  Reigle,  697 

2.  Where  a  passenger  is  injured  by  the 
upsetting  of  the  coach,  the  presumption  is, 
that  it  occuiYed  by  the  negligence  of  the 
driver;  and  the  burden  of  proof  is  on  the 
proprietor  of  the  coach,  to  show  that  there 
was  no  negligence  whatever. 

Idem,        697 

3.  Though  the  proprietors  of  the  coach 
may  show  that  it  was  reasonably  strong, 
with  suitable  harness,  trappings  and  equip- 
ments of  sufficient  strength  and  properly 
made,  and  that  the  driver  was  careful,  of 
reasonable  skill  and  good  habits,  with 
steady  horses  not  likely  to  endanger  the 
safety  of  the  passengers ;  yet  if  the  upset- 
ting of  the  coach  was  caused  by  the  run- 
ning off  of  the  horses,  and  such  running 
off  of  the  horses  might  have  been  avoided 
if  the  utmost  care  and  diligence  of  very 
cautious  persons  ^ad  been  exercised,  the 
proprietors  of  the  coach  will  be  liable  for 
the  injuries  sustained  by  a  passenger. 

Idem,        6S7 

4.  If  the  coach  was  upset  by  the  running 
off  of  the  horses,  and  if  they  ran  off,  not 
because  they  were  accidentally  frightened, 
but  because  the  blocks  were  out  of  the 
brake,  causing  the  coach  to  run  upon  them ; 
and  if  the  running  off  of  the  horses  might 
have  been  prevented  if  they  had  been  prop- 
erly harnessed,  or  if  the  utmost  care  and 
diligence  of  a  cautious  person  had  been 
used  to  secure  the  blocks  in  the  brake,  the 
proprietors  are  liable.  Idem,        697 

5.  Carriers  of  passengers  by  stages  are 
bound  to  provide  not  only  good  coaches, 
harness  and  equipments  of  the  kind  used 
on  their  line,  but  they  are  bound  to  provide 
such  as  will  best  secure  the  safety  of  the 
passengers.  Idem,        697 
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6.  If  the  coach  is  upset  in  consequence  of 
having  too  much  baggage  on  the  top,  the 
proprietors  are  liable  for  any  injury  sus- 
tained by  a  passenger  by  such  upsetting  of 
the  coach.  Idem,        697 

7.  In  actions  by  passengers  against  car- 
riers for  injuries  sustained,  the  judgment 
of  the  jury  as  to  the  amount  of  damages, 
must  govern,  unless  the  damages  allowed 
are  so  excessive  as  to  warrant  the  belief 
that  the  jury  must  have  been  influenced  by 
partiality  or  prejudice,  or  misled  by  some 
mistaken  view  of  the  merits  of  the  case. 

Idem,        697 

CAVEATS. 

1.  In  a  caveat,  where  the  objects  called 
for  in  the  entry  are  not  of  such  public  no- 
toriety as  that  the  courts  will  take  notice 
of  them,  a  special  verdict  must  find  that 
the  objects  called  for  have  a  real  existence, 
and  are  such  as  is  required  to  make  a  valid 
entry ;  and  a  finding  defective  in  these  re- 
spects, will  not  be  remedied  by  finding 
that  the  survey  was  made  in  conformity 
with  the  entry. 

McNeel  v.  Herold,  309 

2.  A  party  who  files  a  caveat  must  show 
a  title  to  the  warrant  under  which  his  own 
entry  and  survey  was  made ;  and  if  he  fails 
to  do  so,  his  caveat  will  be  dismissed. 

Idem,        309 

CIRCUIT  COURTS. 
See  Courts. 

CODEFENDANTS. 

1.  Where  the  equities  between  the  de- 
fendants do  not  arise  out  of  the  pleadings 
and  proofs  between  the  plaintiff  and  the 
defendants,  there  can  be  no  decree  between 
codefendants. 

M.  Blair  v,  Thompson  &  als.,  441 

2.  Where    an    injunction    to   a  judgment 

upon  an  assigned  bond  is  perpetuated 
837  *upon  a  ground  of  equity  against  the 
assignor,  in  a  suit  in  which  both  the 
assignor  and  assignee  are  parties,  there 
may  be  a  decree  over  in  favor  of  the  as- 
signee against  the  assignor. 

Braxton,    adm'r,  &c.    v.  Harrison's 
ex'ors,  30 

QOMMONWEAIyTH. 

Time  does  not  run  against  the  common- 
wealth. 

I/evasser  v.  Washburn,  572 

CONDITIONS. 

1.  As  to  conditions  in  restraint  of  mar- 
riage attached  to  legacies.  See  Legacies 
and  Legatees,  No.  12,  13,  and 

Maddox  &  al.    v,    Maddox's   adm'r 
&  als.,  804 

2.  A  condition  of  a  religious  qualification 
attached  to  a  legacy,  is  against  the  policy 
of  the  law  of  Virginia,  and  void. 

Idem,        804 

3.  As  to  precedent  conditions  attached  to 
legacies.  See  Legacies  and  Legatees,  No. 
15,  and  Idem,        804 


CONSIDERATION. 

What  is  a  sufficient  consideration  for  the 
undertaking  by  an  administrator  to  pay  a 
debt  of  his  intestate  out  of  the  assets  in  his 
hands.  See  Executors  and  Administrators, 
No.  24,  and 

Braxton,    adm'r,  &c.    v,  Harrison's 
ex'ors,  30 

CONSTRUCTION— Rules  of. 

1.  In  construing  the  Code  of  1849,  the 
rule  of  construction  is,  that  the  old  law 
was  not  intended  to  be  altered  unless  such 
intention  plainly  appears. 

Parramore  v,  Taylor,  220 

2.  If  parties  in  making  a  contract,  use 
words  of  definite  legal  signification,  they 
must  be  understood  as  using  such  words  in 
their  definite  legal  sense. 

Findley's  ex'ors  v,  Findley,  434 

3.  In  construing  a  provision  in  a  will, 
the  whole  instrument  is  to  be  looked  to  to 
ascertain  the  intention  of  the  testator. 

Cheshire  v,  Purcell,  771 

4.  In  construing  a  will,  if  the  language 
be  popular  and  ordinary,  its  meaning  is  to 
be  construed  according  to  its  usual  accepta- 
tion ;  if  technical  legal  terms  be  used,  they 
are  to  be  construed  in  the  sense  which  the 
law  affixes  to  them. 

Robinsons  z/.  Allen  &  others,  785 

5.  The  word  ** survivor,"  if  the  will  does 
not  indicate  another  intent,  is  to  be  con- 
strued as  referring  to  the  death  of  the  tes- 
tator. 

Martin's     adm'r,     &c.     v,    Kirby, 
adm'r,  &c.  &  als.,  67 

6.  The  word  '* endorsement,"  construed 
in  its  popular  sense  in  an  indictment  for 
forgery.  Powell's  Case,        822 

7.  The  word  **may"  in  the  act.  Code  ch. 
%,  2  3,  p.  443,  in  relation  to  granting  a 
license  to  keep  a  tavern,  construed  as  not 
being  imperative. 

Yeager,  Ex  parte,  655 

CONTRACTS. 

1.  If  parties  in  making  a  contract,  use 
words  of  definite  legal  signification,  they 
must  be  understood  as  using  such  words  in 
their  definite  legal  sense. 

Findley's  ex'ors  v.  Findley,  434 

2.  By  an  agreement  in  contemplation  of 
marriage,  the  intended  husband  binds  his 
estate  to  pay  the  intended  wife  certain  sums 
of  money,  if  she  survived  him ;  which  were 
to  be  in  bar  and  in  full  compensation  for 
her  dower.  This  agreement  bars  her  of 
dower  in  her  husband's  real  estate;  but 
does  not  deprive  her  of  her  distributable 
share  of  his  personal  estate. 

Idem,        434 

3.  Whenever  the  party  originally  bound 
by  a  contract,  continues  bound  to  pay,  the 
promise  of  a  third  party  to  pay,  is  a  col- 
lateral promise ;  and  is  not  binding  unless 
in  writing. 

Noyes'  ex'x  v.  Humphreys,  636 

4.  Where  the  promise    is  to  pay  for  the 
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whole  work  done,  as  well  that  done  before 
as  that  done  after  the  promise,  even  if  the 
promise  would  have  been  valid  as  to  the 
work  to  be  done,  yet  being-  collateral  as  to 
that  which  had  been  executed,  and  being 
an  entire  promise,  it  is  void  as  to  the  whole 
unless  it  is  in  writing.  Idem,        636 

5.  A  contractor  for  the  construction  of  a 
bridge  on  a  railroad,  having  received  the 
monthly  estimates  based  on  a  particular 
construction  of  his  contract,  without  ob- 
jection, will  be  held  to  have  acquiesced  in 
that  construction  of  the  contract,  and  to  be 
bound  by  it. 

Kidwell  V.    The   Baltimore  &  Ohio 
Railroad  Co.,  676 

6.  The  contract  providing  that  the  final 
estimate  of  the  engineer  shall  be  conclusive 
upon  the  parties  to  the  contract,  that  is  a 
valid  contract ;  and  the  estimate  of  the  en- 
gineer, in  the  absence  of  fraud  or  mistake, 
is  conclusive.  Idem,        676 

7.  If  the  contractor  might   have   refused 

to  abide  by  the  final  estimate  of 
838      *the  engineer,  yet  having  submitted 

his  charges  for  the  work  done,  to  the 
engineer,  and  not  having  objected  to  his 
proceeding  to  make  up  the  final  estimate, 
the  contractor  is  concluded  by  the  action  of 
the  engineer.  Idem,        676 

8.  The  engineer  having  the  right,  under 
the  contract,  to  stop  the  work,  if  the  means 
for  carrying  it  on  should  fail,  and  having 
informed  the  contractor  that  the  work  must 
be  stopped  unless  he  would  receive  his 
monthly  payments  in  orders  which  were  at 
a  discount,  and  the  contractor  having  con- 
sented to  receive  them,  he  is  not  entitled  to 
recover  for  the  amount  of  the  depreciation 
of  said  orders.  Idem,        676 

9.  Though  it  is  generally  true,  that  an 
administrator  cannot  create  a  new  cause  of 
action  against  the  estate,  yet  he  may  make 
a  valid  contract  to  pay  a  debt  not  barred 
by  the  statute  of  limitations,  out  of  the 
assets  of  the  estate,  upon  which  a  suit  may 
be  maintained. 

Braxton,  adm'r,    &c.    v.  Harrison's 
ex'ors,  30 

10.  What  will  be  a  sufBcient  consideration 
for  such  a  promise.  See  Kxecutors  and 
Administrators,  No.  24,  and        Idem,        30 

11.  See  Vendors  and  Purchasers,  No.  1, 
2,  5,  and 

Jarrett  v.  Johnson,  327 

Bailey  v,  James,  468 

CONVEYANCES. 

1.  Virginia,  by  statute,  cedes  to  the 
United  States  two  hundred  and  fifty  acres 
of  land  at  Old  Point  Comfort,  and  directs 
the  governor  to  convey  it.  He  directs  a 
survey  of  the  land ;  and  upon  the  report  of 
the  surveyor,  executes  a  deed  to  the  United 
States,  and  takes  the  courses  and  distances 
from  the  report ;  but  does  not  refer  to  it  in 
terms.  In  determining  the  boundaries  of 
the  land  ceded  to  the  United  States,  the 
statute,  the  report  and  the  deed  are  to  be 
looked  to  to  ascertain  what  boundary  was 
intended. 

French  v,  Bankhead,  136 


2.  Looking  to  the  statute,  the  report  and 
the  deed,  the  intention  was  to  convey  by 
the  high  water  mark,  and  that  is  the 
boundary  of  the  conveyance:  And  under 
the  act,  1  Rev.  Code  of  1819,  ch.  87,  p.  341, 
the  conveyance  by  the  high  water  mark 
boundary,  passed  to  the  United  States  the 
soil  and  jurisdiction  to  low  water  mark. 

Idem,        136 

3.  A  deed  conveying  land  then,  and  con- 
tinuing to  be,  in  the  actual  adversary  pos- 
session of  another,  cannot  operate  to  pass 
the  title  to  the  grantee. 

Kincheloe  z/.  Trace  wells,  587 

4.  A  conveyance  of  land  and  slaves  upon 
trust  to  permit  the  slaves  to  live  upon  the 
land,  and  take  the  profits  of  the  land  and 
their  own  labor  to  their  own  use,  they  still 
continuing  slaves,  is  null  and  void,  and 
passes  nothing  to  the  grantee  of  the  slaves. 

Smith's  adm'r  v.  Betty  &  others,       752 
Same  v..Thurman  &  others,  752 

5.  A  conveyance  of  land  forfeited  to  the 
commonwealth  for  nonpayment  of  taxes, 
by  the  commissioner  of  delinquent  lands, 
passes  the  title  vested  in  the  commonwealth 
by  the  forfeiture,  though  the  land  is  in  the 
adversary  possession  of  a  third  party. 

Levasser  v,  Washburn,  572 

CONVEYANCES— Fraudulent. 

1.  A  deed  admitted  to  record  upon  proof 
by  the  subscribing  witnesses,  one  of  whom 
was  the  husband  of  the  grantee,  is  null  and 
void  as  to  creditors;  not  having  been  duly 
recorded. 

Johnston  &  Wife  v.  Slater  &  al.,        321 

2.  A  deed  of  trust  which,  among  other 
things,  conveys  growing  crops  of  wheat, 
rye,  and  oats,  and  which  is  not  to  be  en- 
forced for  two  years  from  its  date,  is  not 
fraudulent  per  se  as  to  creditors. 

Cochran  v.  Paris  &  als.,  348 

Dance  &  als.  v.  Seaman  &  alsi,  778 

3.  Though  the  deed  be  executed  without 
the  knowledge  of  the  creditors  secured  by 
it,  yet  if  when  informed  of  its  execution 
they  assent  to  it,  it  is  valid. 

Idem,        348,  778 

4.  A  deed  which  provides  in  the  first 
place,  amply  for  all  the  then  existing  debts 
of  the  grantor ;  and  then  settles  the  balance 
of  the  property  on  the  grantor's  family,  in 
the  absence  of  actual  fraud,  is  a  valid  deed. 

Johnston  v,  Zane's  trustees  &  als.,    552 

5.  What  provisions  in  a  deed  will  not 
avoid  it.  Idem,        552 

6.  To  -avoid  a  deed  at  the  suit  of  a  subse- 
quent creditor,  actual  fraud  must  be  shown. 

Idem,        552 

7.  Quaere:  If  a  subsequent  creditor  can 
file  a  bill  to  set  aside  a  deed  on  the  ground 
that  it  is  voluntary,  and  therefore  void  as 
to  prior  creditors ;  no  prior  creditors  com- 
plaining of  it.  Idem,        552 

COSTS. 

It  was  not  improper  before  the  act.  Code, 

p.    706,    2   %    to   render   a   judgment 

839      ^for  costs  in    favor   of  a  defendant, 
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against  the  person  for  whose  benefit  the 
suit  was  brought,  when  the  defendant 
succeeded  in  the  case. 

Pates  V,  St.  Clair,  22 

COUNTY  COURTS. 
See  Courts. 


COURTS. 

1.  If  a  case  of  unlawful  detainer  has  been 
pending-  in  the  County  court  for  more  than 
twelve  months  without  a  final  decision,  it 
may  be  removed  on  motion,  to  the  Circuit 
court. 

Harrison  v,  Middleton,  527 

Kincheloe  z/.  Tracewells,  587 

2.  All  civil  causes  of  which  the  Circuit 
court  has  either  original  or  appellate  juris- 
diction, may  be  removed  from  the  County 
to  the  Circuit  court,  upon  motion,  after  they 
have  been  pending  in  the  County  court  for 
one  year.  Idem,        527,  587 

3.  The  year  is  to  be  counted  from  the 
organization  of  the  court  summoned  to  try 
the  unlawful  detainer.  Idem,        527 

4.  An  unlawful  detainer  case  removed  to 
the  Circuit  court  is  properly  placed  on  the 
docket  at  the  head  of  the  civil  causes  in 
the  court.  Idem,        527 

5.  The  act.  Code,  ch.  %,  {  3,  p.  443, 
vests  in  the  County  courts  a  discretion  to 
grant  or  refuse  a  license  to  keep  a  tavern; 
in  the  exercise  of  which  discretion  they 
cannot  be  controlled  by  the  Ciit^uit  courts 
either  by  mandamus,  writ  of  error  or  cer- 
tiorari. 

Yeager,  Ex  parte,  655 

6.  Though  the  applicant  for  a  license  to 
keep  a  tavern  may  bring  himself  fully  with 
in  and  up  to  all  that  the  statute  requires, 
so  that  the  County  court  may  properly  grant 
him  the  license  if  they  think  ^t,  he  does 
not  theret^y  acquire  any  such  right  to  a 
license  as  that  the  County  court  may  be 
coerced  to  grant  it.  Idem,        655 

7.  It  seems  that  the  County  court  is  bound 
to  act  upon  every  application  for  a  license 
which  is  made  to  it ;  and  if  it  refuses  to 
act,  the  Circuit  court  will  coerce  it  by  man- 
damus: But  when  the  County  cfourt  does 
act,  its  judgment  and  discretion  are  not  to 
be  controlled.  Idem,        655 

CREDITOR   AND  DEBTOR. 

1.  A  settlement  which  gives  to  the 
grantor  a  bare  maintenance  with  his  wife 
for  his  life,  and  provides  that  the  property 
shall  not  be  subject  to  his  debts  thereafter 
contracted,  does  not  vest  him  with  such  an 
interest  in  the  property  as  can  be  subjected 
to  satisfy  such  after  contracted  debts. 

Johnston  v,  Zane's  trustees  &  als.,    552 

2.  See  Practice  in  Chancery,   No.  8,  and 
Williams  z/.  Williams,  95 

3.  See  Conveyances,  Fraudulent,  passim. 

CRIMINAL  JURISDICTION  AND 
PROCEEDINGS. 

1.  Quaere:  If  the  act.    Code,    ch.  181,  2  5, 


p.  681,  in  relation  to  amendments  of  a 
record  by  a  judg'e  in  vacation,  applies  to 
records  in  cases  of  felony. 

Powell's  Case,        822 

2.  The  amendments  authorized  by  the  act, 
are  to  be  based  upon  something  in  the 
record,  and  not  upon  the  recollection  of  the 
judge  who  presided  at  the  trial,  or  evidence 
aliunde;  and  the  amendments  authorized, 
are  amendments  to  support  the  judgment, 
not  amendments  to  give  a  ground  for  re- 
versing it.  Idem,        822 

3.  If  a  justice  of  the  peace  convicts  a  free 
negro  of  returning  to  the  commonwealth, 
this  is  a  misdemeanor;  and  the  free  negro 
is  entitled  to  an  appeal  if  he  asks  it :  And 
if  the  justice  refuses  to  allow  the  appeal, 
the  Circuit  court  will  coerce  him  by  man- 
damus to  allow  it. 

Morris,  Ex  parte,  292 

DAMAGES. 

In  actions  by  passengers  against  carriers 
for  injuries  sustained,  the  judgment  of  the 
jury  as  to  the  amount  of  damages  must 
govern,  unless  the  damages  are  so  excessive 
as  to  warrant  the  belief  that  the  jury  must 
have  been  influenced  by  partiality  or  preju- 
dice, or  misled  by  some  mistaken  view  of 
the  merits  of  the  case. 

f'arish  &  Co.  v.  Reigle,  697 

DECLARATIONS. 

See  Evidence,  No.  11,  12,  13,  14,  and 
Smith's  adm'r  v>  Betty  &  others,       752 
Same  v,  Thurman  &  others,  752 

DECREES. 

1.  A  decree  of  a  court  of  equity  set  aside 
for  fraud,  upon  a  bill  against  the  heirs  at 
law  of  the  party  procuring  the  decree. 

Evans  &  als.  v,  Spurgin  &  als.,      615 

840         *2.  A   decree   obtained   against  an 

absent   defendant    by    fraud,    is    not 

protected  after  seven    vears,    by  the  act,  1 

Rev.  Code  1819,  p.  475-6,  {  4. 

Idem,        615 
3.  See  Absent  Debtors,  passim,  and 

Idem,        615 
O'Brien  &  als.  v.  Stephens  &  als.,     610 

DEEDS. 

1.  A  husband  is  not  a  competent  sub- 
scribing witness  to  a  deed  executed  during 
the  marriage,  by  which  real  estate  is  con- 
veyed to  his  wife,  either  for  the  purpose  of 
proving  the  due  execution  of  the  deed  when 
called  in  question,  or  for  the  purpose  of 
having  it  admitted  to  record. 

Johnston  &  wife  v.   Slater  &  al.,        321 

2.  A  deed  admitted  to  record  upon  proof 
by  subscribing  witnesses,  one  of  whom  waa 
the  husband  of  the  grantee,  is  null  and  void 
as  to  creditors,  not  having  been  duly  re- 
corded. Idem,        321 

3.  A  party  claiming  title  under  a  deed 
from  a  deputy  sheriff,  for  land  sold  for 
nonpayment  of  taxes,  under  the  act  of 
February  9th,  1814,  must  show  that  the 
person  described  as  high  sheriff,  was  such» 
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and  that  the   grantor  in  the  deed  was  his 
deputy. 

Hobbs  V.  Shumates,  516 

4.  Though  such  deed  recites  an  insufiS- 
cient  advertisement  of  the  property  con- 
veyed, it  is  not  thereby  vitiated;  but  is 
valid  to  convey  such  title  as  by  law  the 
sheriff  was  authorized  to  convey. 

Idem,        516 

5.  If  a  deed  is  correctly  read  to  the 
grantor,  his  misunderstanding  of  it  cannot 
affect  its  validity  as  a  deed. 

Harrison  v,  Middleton,  527 

6.  A  deed  conveying  land  then,  and  con- 
tinuing to  be,  in  the  actual  adversary  pos- 
sessiqn  of  another,  cannot  operate  to  pass 
title  to  the  grantor. 

Kincheloe  v.  Tracewells,  587 

7.  See  Conveyances,  Fraudulent,  passim. 

8.  If  a  deed  of  a  defendant  is  introduced 
collaterally  upon  a  trial,  as  evidence,  he 
may  show  that  it  is  not  his  deed  without 
making  oath  to  the  fact. 

Harrison  v,  Middleton,  527 

9.  As  to  declarations  of  a  grantor  in  a 
deed  and  of  an  agent  in  procuring  the  deed 
for  the  grantee.  See  Evidence,  No.  12,  13, 
14,  and 

Smith's  adm'r  v,  Betty  A  others,       752 
Same  v.  Thurman  St  others,  752 

DEJLINQUENT  AND  FORFEITED 

LAND. 

1.  Though  an  adversary  possession  -of 
lands  had  commenced  to  run  against  the 
true  owner,  yet  upon  the  forfeiture  of  the 
land  to  the  commonwealth,  under  the  de- 
linquent land  laws,  the  possession,  until 
the  land  is  sold  by  the  commonwealth,  is 
no  longer  adversary  against  her,  or  her 
grantee  claiming  under  a  conveyance  from 
a  commissioner  of  delinquent  lands. 

I/evasser  v.  Washburn,  572 

2.  The  forfeiture  of  land  for  the  failure 
to  enter  it  upon  the  commissioner's  books 
and  pay  the  taxes  and  damages  upon  it, 
was  effected  by  the  statute ;  and  required 
no  judicial  proceeding  to  complete  it.  The 
forfeiture  was  therefore  complete  at  the 
time  fixed  by  the  statute.  Idem,        572 

3.  The  act  of  March  18th,  1841,  Sess. 
Acts,  p.  31,  relinquishing  the  common- 
wealth's fight  to  forfeited  lands  to  a  junior 
patentee  in  possession,  only  applies  to  those 
whose  patents  bear  date  prior  to  the  1st  of 
April  1841.  Idem,        572 

4.  A  patent  for  land  that  had  been  pre- 
viously granted  by  the  commonwealth,  and 
had  been  forfeited  under  the  delinquent 
laws,  passes  nothing  to  the  patentee;  and 
a  conveyance  of  the  land  forfeited,  by  the 
commissioner  of  delinquent  land,  passes 
the  title  vested  in  the  commonwealth  by 
the  forfeiture.  Idem,        572 

5.  See  Tax  Sales,  No.  1,  2,  and 

Hobbs  V,  Shumates,  516 

DEMURRER. 
A  demurrer  to  a   declaration   overruled, 


and  judgment  for  plaintiff,  which  upon 
appeal  is  reversed  and  demurrer  sustained ; 
the  cause  will  be  sent  back  with  le^ve  to 
the  plaintiff  to  amend  his  declaration. 

Fitzhugh's  ex'or  v.  G.  Fitzhugh,       300 

DEPOSITIONS. 

A  deposition  purporting  in  the  caption  to 
have  been  taken  in  the  state  and  county 
designated  in  the  commission  and  notice, 
and  certified  by  a  person  who  adds  to  his 
name  the  letters  J  P,  is  duly  authenticated. 
Hobbs  V.  Shumates,  516 

DETINUE. 

■ 

The  fact  that  slaves  are  on  the  premises 
of  a  person   who  makes   no  claim  to 
841      *them,  his  infant  daughter  who  claims 
them,  living  with   him,   will  not  sus- 
tain an  action  of  detinue  against  him  for 
the  slaves,  by  a  party  entitled  to  them. 
B.  Staton  v.  Pittman,  sheriff,  99 

Pittman,  sheriff,  v.  R.  Staton,  99 

DEVISEES. 

1.  Testator  by  his  will  gave  his  wife  a 
plantation,  slaves,  stock,  &c.,  for  life: 
And  he  then  added,  it  is  understood  that 
my  wife  is  to  keep  my  children  and  raise 
them,  and  give  them  sufiBcient  schooling : 
held : 

1st.  The  widow  takes  the  bequest  cum 
onere,  and  is  bound  to  provide  for  the 
support  and  education  of  the  children,  in 
a  manner  suitable  to  her  circumstances. 

Crawford's  ex'or  v.  Patterson,  364 

2nd.  But  if  one  of  the  children  goes  to 
live  with  a  married  aunt,  the  widow  be- 
ing willing  to  keep  the  child  and  provide 
for  her,  the  widow  is  not  bound  for  the 
expenses  of  the  child  for  board,  clothing 
and  education.  Idem,        364 

2.  It  seems  that  a  void  condition  precedent 
annexed  to  a  devise  of  land,  will  prevent 
the  vesting  of  the  devise  in  the  devisee. 

Maddox  &   al.    v^    Maddox'a  adm'r 
St,  als.,        '  804 

DONATIO  MORTIS  CAUSA. 

A  bond  may  be  the  subject  of  a  donatio 
mortis  causa,  whether  it  be  the  bond  of  a 
stranger  or  of  the  donee. 

Iree's  ex'or  z/.  Boak,  182 

DOWER. 

1.  By  an  agreement  in  contemplation  of 
marriage,  the  intended  husband  bound  his 
estate  to  pay  the  intended  wife  certain  aiuma 
of  money,  if  she  should  survive  him,  which 
were  to  be  in  bar  of  and  in  full  compensa- 
tion for  her  dower.  This  agreement  barred 
her  of  dower  in  her  husband's  real   estate.* 

Findley's  ex'ors  v.  Findley,  434 

2.  Purchaser  of  land  gives  bond  with 
security  for  the  purchase  money;  and 
eighteen  months  afterwards  gives  a  deed  of 
trust  on  the  land  as  a  further  security ;  and 
the  land  is  afterwards  sold.  The  wjdow  of 
the  purchaser  is  entitled  to  dower  in  the 
land. 

M.  Blair  v,  Thompson  St  als.,  441 
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3.  In  a  bill  bj  a  widow  for  dower  in  land 
%old  in  the  life  time  of  her  hnsbandf  and 
coming  to  the  present  owner  throng-h  sev- 
«fal  intermediate  conveyances,  the  present 
owner  is  the  onljr  necessary  party  defend- 
ant. Idem,        441 

4.  There  cannot  he  a  decree  for  a  specific 
snm  in  lieu  of  dower,  without  the  assent  of 
all  the  parties  interested.  Idem,        441 

KJECTMENT. 


1.  A  party  in  peaceable  possession  is 
entered  npon  and  onsted  by  one  not  having 
title  to  or  authority  to  enter  npon  the  land. 
The  party  onsted  may  recover  the  premises, 
in  ejectment,  npon  his  possession  merely; 
and  his  right  to  recover  cannot  he  resisted 
by  showing  that  there  is  or  may  be  an  out- 
standing title  in  another;  but  only  by 
showing  that  the  defendant  himself  has 
title  or  authority  to  enter  under  the  title. 

Tapsoott  9.  Cobbs  A  als.,  172 

2.  Where  an  ancestor  dies  in  possession 
of  land,  the  presumption  of  law  is,  that 
the  heir  is  in  possession  after  the  death  of 
the  ancestor;  and  in  the  absence  of  all  evi- 
dence on  the  point,  the  heir  may  maintain 
ejectment  upon  the  strength  of  his  posses- 
sion, aq^^inst  any  one  who  has  entered  upon 
the  land  without  title  or  authority  to  enter 
under  the  outstanding  title  in  another. 

Idem,        172 

3.  In  ejectment  the  jury  set  out  the  wills 
of  a  grand  father  and  father;  and  if  the 
son  who  is  dead,  took  under  the  father's 
will,  they  find  for  the  plaintiff;  if  he  took 
under  the  grand  father's  will,  they  find  for 
the  defendants.  The  verdict  is  sufficiently 
certain,  and  submits  the  single  question 
upon  the  construction  of  the  wills  to  the 
court. 

Callis  A  als.  r.  Kemp  &  als.,  78 

4.  Though  in  ejectment,  the  plaintiffs  in 
their  declaration  claim  the  whole  tract  of 
land,  the  jury  may  find  for  them  for  an 
undivided  interest  in  it.  Idem,        78 

5.  Though  where  less  14nd  is  recovered 
than  is  demanded,  the  boundaries  of  the 
land  recovered  should  he  designated,  yet 
where  an  undivided  interest  in  it  is  recov- 
ered, it  is  impossible  to  set  out  the  bound- 
aries; but  the  interest  tieing  certain,  that 
is  sufficient.  Idem,        78 

ENDORSEMENTS. 

The  word  ** endorsement,"  construed  in  a 
popular  sense,  in  an  indictment  for  forgery. 

Powell's  Case,        S22 

ENTRY  OF  LAND. 

1.  An  entry  of  waste  and  unappro- 
842  priated  *land,  to  be  valid,  must  call 
for  objects  which  possess  that  noto- 
riety in  themselves,  or  they  must  be  so 
pguticularly  descrit>ed,  that  other  persons, 
by  using  due  care  and  reasonable  diligence, 
may  readily  find  them. 

McNeel  r.  Herold,  309 

2-  What  certainty  there    must   be   in  the 
s^neral  and  particular  calls  of  an  entry. 
*  Idem,        309 


3.  The  objects  called  for  are  sometimes 
so  connected  with  the  general  history  or 
geography  of  the  country,  or  its  legislation, 
that  the  courts  will  take  notice  of  them ; 
and  they  will  be  deemed  of  general  noto- 
riety, and  sufficiently  identified  without 
further  proof.  Idem,        309 

4.  When  the  objects  called  for  possess 
but  a  local  notoriety,  the  party  affirming 
the  validity  of  the  entry,  must  prove  the 
identity  of  the  land  intended  to  be  appro- 
priated; and  that  the  calls  of  the  entry  are 
such  that  a  subsequent  locator,  in  the  exer- 
cise of  proper  judgment  and  reasonable 
diligence,  would  he  enabled  to  distinguish 
it  from  the  surrounding  lands,  so  as  to 
appropriate  for  himself  the  adjacent  re- 
siduum. Idem,         309 

EQUITABI^E  JURISDICTION  AND 

RELIEF. 

1.  Quaere :  Whether  a  party  may  set  np  in 
a  second  suit,  pretensions  inconsistent  with 
the  allegations  of  his  bill  and  '  his  preten- 
sions in  his  first  suit. 

Fraxer's  adm'r  v.  Bevill  A  als.,  9 

2.  Under  the  circumstances,  a  person  who 
had  qualified  as  administrator  of  an  estate 
in  Mississippi,  held  to  account  for  his  ad- 
ministration in  Virginia. 

Powell  r.  Stratton  A  als.,  792 

3.  See  Executors  and  Administrators,  No. 
22,  24,  and 

Braxton,  adm'r,    &c    v»  Harrison's 
ex'ors,  30 

4.  Courts  of  equity  have  jurisdiction  in 
all  cases,  to  compel  an  executor  to  deliver 
a  specific  legacy. 

Nelson's  adm'r  r.  Comwell,  724 

5.  See  Legacies  A   Legatees,    No.  9,  and 
Fraxer's  adm'r  v.  Bevill  A  als.,  9 

6.  Money  lent  by  a  bachelor  uncle  to  his 
nephew,  to  secure  whicly  a  deed  M  trust 
was  executed,  was  held  under  the  circum- 
stances, to  have  been  given  and  released 
by  the  uncle  to  the  nephew,  so  that  a  court 
of  equity  would  refuse  to  enforce  the  trust 
at  the  suit  of  the  executors  of  the  uncle. 

FiUhugh's  ex'ors  v.  FiUhugh,  210 

7.  A  court  of  equity  will  not,  in  general, 
assume  the  exercise  of  a  discretionary 
power  vested  in  a  trustee,  nor  interfere  to 
control  a  trustee  actinir  bona  fide  in  the 
exercise  of  his  discretion :  Nor  will  a  suit 
be  entertained  to  compel  a  trustee  to  exer- 
cise his  power. 

Cochran  p.  Paris  A  als.,  348 

8.  Testator  g^ives  his  estate  to  his  exec- 
utors for  the  benefit  of  his  son,  and  if  they 
should  judge  that  it  would  be  prudent  to 
invest  him  with  it,  to  turn  it  over  to  him. 
The  executors  having  declared  their  judg- 
ment that  the  son  may  be  entrusted  with 
the  estate,  equity  will  compel  them  to  turn 
it  over  to  him.  Idem,         348 

9.  Under  the  circumstances,  equity  set 
aside  a  sale  made  by  a  trustee,  on  a  bill  by 
the  grantor  in  the  deed  of  trust  against  the 
purchaser,  who  was  the  principal  creditor 
secured  by  the  deed. 

Rossett  p.  Fisher  &  al.,  492 
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JO,  As  to  the  court  which  has  jurisdic- 
tion in  an  injunction  case. 

Beckley  v.  Palmer  &  al.,  625 

11.  When  a  court  has  not  jurisdiction  to 
enjoin  an  execution.  See  Injunctions,  No. 
3,  and  Idem,        625 

KVIDE^NCB. 

1.  How  witness  may  refresh  his  memory. 
See  Witness,  No.  4,  5,  6,  and 

Harrison  v.  Middleton,  527 

2.  Parol  evidence  that  the  clerk  of  a 
drawee  of  a  bill  of  exchang-e  was  authorized 
to  refuse  acceptance  of  the  bill,  is  admissi- 
ble in  an  action  by  the  holder  against  the 
endorser. 

Stainback  v.  The  Bank  of  Virginia,  260 

3.  In  the  case  of  a  joint  purchase  of  land 
by  two,  parol  evidence  is  not  admissible  to 
prove  an  agreement  between  them  for  an 
unequal  division  of  the  land. 

Jarrett  v,  Johnson,  327 

4.  A  certificate  of  the  secretary  of  state 
of  Ohio  under  the  great  seal  of  the  state, 
that  a  statute  certified,  is  correctly  copied 
from  the  original  rolls  on  file  in  his  office, 
is  a  due  authentication  of  the  statute,  ac- 
cording to  the  act  of  congress. 

Wilson  V.  Lazier  A  als.,  477 

5.  Upon  a  trial,  the  defendant  introduces 
a  bond  on  which  a  receipt  is  endorsed, 
which  receipt  is  attested  by  a  witness.  The 
receipt  is  evidence  for  the  plaintiff  without 
his  calling  the  witness  to  prove  it. 

B.  Staton  v.  Pittman,  sheriff,  99 

Pitiman,  sheriff,  v.  R.  Staton,  99 

6.  In  debt  on  a  bond  for  money  loaned, 
upon  the  plea  of  non  est  factum,  defendant 
relies  on  the  fact  that   the  obligee  did  not 

have  the  means  to  lend  the  money ; 
843  *and  to  rebut  this  the  plaintiff  intro- 
duces evidence  to  show  he  had  money 
as  executor.  The  defendant  may  introduce 
the  settlements  made  by  the  plaintiff  of  his 
accounts  as  executor,  to  show  he  did  not 
have  the  money  from  that  source. 

McDowell's  ex' or  v,  Crawford,  377 

7.  In  such  a  case  a  note  from  the  defend- 
ant to  the  plaintiff,  delivered  some  days 
before  the  trial,  authorizing  the  plaintiff 
to  introduce  his  books  as  evidence,  if  he 
will  allow  them  to  be  examined  by  defend- 
ant's counsel  previous  to  the  trial,  is  not 
admissible  evidence  for  the  defendant  for 
any  purpose.  Idem,        377 

8.  Proof  that  a  deed  when  read,  was  un- 
derstood in  a  very  material  respect,  as 
different  from  what  it  is,  may  tend  to  show 
that  it  was  misread ;  and  therefore  is  com- 
petent evidence.  But  if  the  deed  was  cor- 
rectly read,  the  misunderstanding  of  it  by 
a  party  cannot  affect  its  validity  as  a  deed. 

Harrison  z/.  Middleton,  527 

9.  A  cause  is  brought  on  to  be  heard  upon 
the  bill,  answer,  exhibits  and  award ;  quaere, 
if  the  depositions  and  commissioner's  report 
are  a  part  of  the  record,  and  evidence  as 
such  in  a  case  in  which  the  record  is  evi- 
dence. 

Nelson's  adm'r  v.  Cornwell,  724 


10.  Quaere :  If  the  record  of  a  suit  by  par- 
ties claiming  the  estate  against  the  execu- 
tor, is  evidence  against  a  specific  legatee 
who  was  not  a  party.  Idem,      ^  724 

11.  Declarations  of  a  person  who  had  been 
the  agent  in  procuring  a  deed  for  another, 
made  either  before  the  negotiation  for  the 
deed  commenced,  or  after  the  execution  of 
the  deed  was  completed,  are  incompetent 
evidence  against  the  grantee  in  tlie  deed, 
to  show  that  provisions  which  were  intended 
to  be  inserted  in  the  deed,  had  been  fraud- 
ulently omitted. 

Smith's  adm'r  v.  Betty  &  others,       752 
Same  v.  Thurman  Sl  others,  752 

12.  But  acts  and  declarations  of  such  per- 
son done  or  made  whilst  the  negotiation 
was  pending,  or  the  deed  was  in  process  of 
execution,  are  competent  evidence  against 
the  grantee  to  show  fraud.         Idem,        752 

13.  The  declarations  of  a  grantor  in  a 
voluntary  deed,  made  after  its  execution, 
are  not  competent  evidence  against  the 
grantee,  to  show  that  provisions  which 
were  intended  to  be  inserted  have  been 
fraudulently  omitted.  Idem,        752 

14.  Nor  are  the  declarations  of  the  grantor 
made  before  the  execution  of  the  deed, 
competent  evidence  against  the  grantee,  in 
favor  of  the  grantor's  heirs  and  next  of 
kin,  to  show  that  the  deed  was  fraudulently 
procured.  Idem,        7S2 

15.  In  a  writ  of  right  or  ejectment,  the 
tenant  may  show  the  entry  and  survey  on 
which  his  patent  is  founded,  in  order  to 
show  adversary  possession  under  claim  of 
title. 

Koiner  v.  Rankin's  heirs,  420 

EJXCBPTIONS— BiU  of. 

1.  An  exception  to  an  opinion  of  the 
court  refusing  an  instruction  asked,  does 
not  state  the  facts  of  the  case  so  as  to  show 
its  relevancy.  The  appellate  court  will  not 
undertake  to  decide  whether  the  court  below 
did  right  or  wrong  in  refusing  the  instruc- 
tion. 

Fitzhugh's  ex'or  v.  G.  Fitzhugh,       300 

2.  An  exception  to  the  refusal  of  the 
court  to  grant  a  new  trial,  only  states  the 
evidence,  which  is  parol.  The  court  will 
only  consider  the  evidence  of  the  appellee. 

Farish  &  Co.  v.  Reigle,  697 

Noyes'  ex'x  v,  Humphreys,  636 

KXBCUTORS  AND  ADMINISTRA- 
TORS. 

1.  An  action  on  the  case  for  fraud,  in 
selling  to  the  plaintiff  an  unsound  slave, 
which  he  was  induced  to  purchase  by  means 
of  a  false  and  fraudulent  warranty  of 
soundness,  or  by  the  fraudulent  conceal- 
ment of  the  unsoundness  of  the  slave,  can- 
not be  maintained  against  the  personal 
representative  of  the  vendor. 

Boyles'  adm'r  v.  Overby,  202 

2.  A  personal  representative  cannot  be 
sued  as  such,  for  services  or  goods,  fur- 
nished to  his  testator's  or  intestate's  estate 
since  his  death. 

Fitzhugh's  ex'or  v.  G.  Fitzhugh,      30O 
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3.  It  seems  that  an  action  will  not  lie 
against  the  personal  representative  as  such, 
for  the  funeral  expenses  of  his  testator  or 
intestate.  Idem,        300 

4.  In  some  cases  where  money  has  been 
paid  for  a  deceased  person,  an  action  for 
money  paid  will  lie  against  the  personal 
representative  as  such:  As  where  money 
has  been  paid  as  a  joint  surety.  « 

Idem,        300 

5.  Where  the  demand  in  all  the  counts  of 
the  declaration  are  such  that  an  action 
cannot  in  any  case,  be  maintained  upon 
them  ag-ainst  the  personal  representative  as 
such,  then  the  description  of  him  as  such, 
may  be  treated  as  surplusage,  and  the  judg- 
ment may  be  against  him  personally. 

Idem,        300 

844  *6.  But  if  the  demand  set  out  in 
one  of  the  counts  may  possibly  be 
maintained  against  the  personal  represen- 
tative as  such,  then  the  description  of  him 
as  such  cannot  be  treated  as  surplusage, 
and  if  the  action  cannot  be  maintained 
against  him  in  his  representative  character, 
it  must  fail.  Idem,        300 

7.  If  an  executor  has  assented  to  a  legacy, 
and  waived  a  refunding  bond,  the  legatee 
may  maintain  an  action  at  common  law 
against  the  executor  for  its  recovery:  But 
the  intention  to  dispense  with  a  refunding 
bond  must  be  very  clear. 

Nelson's  adm'r  v.  Corn  well,  724 

8.  In  a  proceeding  to  recover  damages 
against  the  Upper  Appomattox  Company 
under  the  9th  section  of  the  act  of  23d  of 
I^ebruary  1835,  Sess.  Acts,  p.  82,  the  jury 
having  returned  their  report  ascertaining 
the  damages,  and  the  company  having  ex- 
cepted to  it,  and  obtained  a  continuance, 
the  plaintiff  dies.  The  proceeding  may  be 
revived  by  the  administrator;  but  not  by 
the  heirs. 

Upper  Appomattox  Co.  z/.  Hardings,     1 

9.  Executors  or  administrators  with  the 
will  annexed,  who  are  legatees  of  slaves 
under  the  will,  agree  upon  a  division  of 
the  slaves,  and  each  takes  possession  of 
thostf  allotted  to  him.  This  is  an  assent  to 
the  legacy  by  the  executors  or  administra- 
tors. 

f^razer's  adm'r  v,  Bevill  &  als.,  9 

10.  The  legacy  to  one  is  for  life,  with  re- 
mainder over  upon  hts  dying  without  issue. 
The  assent  to  the  legacy  in  favor  of  the 
first  taker  is  an  assent  in  favor  of  the  con- 
tingent legatee  over.  Idem,        9 

11.  Though  an  executor  assents  to  a  spe- 
cific legacy,  he  does  not  thereby  dispense 
with  a  refunding  bond. 

Nelson's  adm'r  v.  Corn  well,  724 

12.  An  executor,  though  he  has  authority 
to  submit  a  matter  to  arbitration,  yet  is 
responsible  as  for  a  devastavit,  if  by  the 
award  his  testator's  estate  is  injured. 

Idem,        724 

13.  An  executor  making  an  improvident 
tfttbmission  to  award,  as  to  a  part  of  his 
testator's  estate  which  has  been  specifically 
bequeathed,  and   the  result  of  the  submis- 


sion being,  that  the  property  is  left  in  his 
hands  as  his  own  property,  and  he  is  com- 
pelled to  pay  for  it,  the  legatee  is  not  pre- 
cluded by  the  award-  from  recovering  the 
specific  property.  Idem,        724 

14.  An  administrator  in  Mississippi  hav- 
ing purchased  for  the  estate  land  sold  for 
the  payment  of  a  debt  due  to  the  estate, 
held  under  the  circumstances,  not  bound  to 
keep  the  land  and  account  for  the  price ; 
but  the  land  is  to  be  treated  as  the  property 
of  the  estate. 

Powell  V,  Stratton  &  als.,  792 

15.  Under  the  circumstances,  the  admin- 
istrator not  held  responsible  for  money 
which  became  worthless  in  his  hands  by 
the  insolvency  of  the  bank.        Idem,        7S^ 

16.  Under  the  circumstances,  a  person 
who  had  qualified  as  administrator  upon 
an  estate  in  Mississippi,  held  to  account 
for  his  administration  in  Virginia. 

Idem,        792 

17.  Courts  of  equity  have  jurisdiction  in 
all  cases,  to  compel  the  delivery  of  a  specific 
legacy  by  an  executor. 

Nelson's  adm'r  v.  Com  well,  724 

18.  The  statute  of  limitations  cannot  bar 
the  legatee's  claim  to  his  specific  legacy 
whilst  it  is  held  as  such  by  the  executor, 
though  he  has  long  before  assented  to  the 
legacy.  Idem,        724 

19.  A  delay  of  seventeen  years  by  a 
specific  legatee  to  sue  for  his  legacy,  held 
under  the  circumstances,  not  to  bar  his 
claim.  Idem»        724 

20.  In  a  suit  by  a  legatee  claiming  upon 
the  death  of  the  legatee  for  life  without 
heirs,  against  said  legatee  and  a  purchaser 
of  one  of  the  slaves  so  bequeathed,  under 
an  execution  against  him,  another  execu- 
tor, who  is  also  a  legatee,  is  a  competent 
witness  for  the  contingent  legatee,  to  prove 
the  division  of  the  slaves  and  the  assent  to 
the  legacy. 

f^razer's  adm'r  v.  Bevill  &  als.,  9 

21.  W,  administrator  of  G,  assigns  the 
bond  of  T  to  the  executors  of  H,  in  dis- 
charge of  a  debt  due  from  G  to  H.  The 
executors  sue  T  and  recover  a  judgment, 
and  he  enjoins  it  on  the  ground  that  6 
owed  him  for  a  legacy  left  him  by  R,  of 
whom  G  was  the  executor;  and  the  injunc- 
tion is  perpetuated.  The  executors  of  H 
are  entitled  to  be  substituted  to  the  rights 
of  T  against  G's  estate;  and  are  not  con- 
fined to  their  remedy  upon  the  assignment 
of  W. 

Braxton,  adm'r,  &c.    v,    Harrison's 
ex'ors,  30 

22.  In  this  injunction  suit  the  executors 
of  H  and  W  and  the  administrator  de  bonis 
non  of  G  are  parties,  and  the  decree  per- 
petuating the  injunction  is  by  consent;  and 
they  also  consent  to  a  decree  directing  an 
account  of  G's  estate  by  his  administrator: 
held\ 

1st.  It  is  a  case  in  which  there  may  be 
a  decree  between  codefendants  in  favor 
of  the  executors  of  H  against  G's  estate. 

Idem,        30 
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2nd.     That    to   ascertain     whether 
845   *  there  *were   assets  of   G's   estate  to 
pay  the  debt,    the   account  might  be 
directed.  Idem,        30 

3rd.  If  the  decree  against  G's  estate 
was  more  doubtful,  the  consent  of  the 
representatives  of  W  and  G  clearly  au- 
thorized it.  Idem,        30 

23.  Though  it  was  improper  to  perpetuate 
the  injunction,  yet  as  the  administrator  of 
G  consented  to  the  decree,  and  all  the  par- 
ties acted  in  good  faith,  the  executors  of  H 
are  not  thereby  deprived  of  their  remedy 
over  against  G's  estate  in  the  hands  of  a 
subsequent  administrator  de  bonis  non 
of  G.  Idem,        30 

24.  Ten  years  after  the  decree,  the  second 
administrator  de  bonis  non  of  G  entered 
into  a  contract  under  seal,  to  pay  the  debt 
out  of  the  assets  when  received ;  and  the 
executors  of  H  agreed  to  wait  one  year,  to 
release  their  costs  in  the  suit,  and  dismiss 
it  as  to  them.  But  the  administrator  was 
not  to  be  bound  personally ;  and  the  execu- 
tors were  at  liberty,  if  the  money  was  not 
paid  in  the  year,  to  cancel  the  agreement, 
and  proceed  to  enforce  any  of  their  existing 
remedies.  The  administrator  did  not  collect 
assets  within  the  year,  and  the  executors 
sued  in  equity  upon  the  agreement :  held : 

1st.  Though  the  right  of  the  executors 
of  H  to  proceed  against  G's  estate  accrued 
when  the  injunction  was  perpetuated,  yet 
the  pendency  of  that  suit  carried  on  for 
their  benefit,  prevented  the  running  of 
the  statute  of  limitations   against   them. 

Idem,        30 

2nd.  Though  it  is  generally  true,  that 
an  executor  or  administrator  cannot  create 
a  new  cause  of  action  against  the  estate, 
yet  he  may  make  a  valid  promise  to  pay 
a  debt  not  barred  by  the  statute  of  limi- 
tations, out  of  the  assets  of  the  estate, 
on  which  a  suit  may  be  maintained. 

Idem,        30 

3rd.  That  there  was  a  sufficient  consid- 
eration to  sustain  the  agreement,  and  a 
suit  could  be  maintained  on  it  by  the  ex- 
ecutors of  H  against  the  administrator, 
for  payment  out  of  the  assets. 

Idem,        30 

4th.  That  it  was  proper  to  sue  in  equity 
to  have  an  account  of,  or  for  marshaling 
the  assets;  and  this  especially  as  the 
agreement  being  under  seal,  it  is  doubt- 
ful whether  an  action  at  law  could  be 
maintained  upon  it.  Idem,        30 

25.  How  an  administrator  who  is  a  cred- 
itor of  the  estate,  and  has  exhausted  the 
personal  assets  in  the  payment  of  debts, 
may  subject  the  real  estate.  See  Practice 
in  Chancery,  No.  8,  and 

Williams  v.  Williams  &  als.,  95 

26.  When  there  shall  be  a  judgment  for 
an  administrator  notwithstanding  a  verdict 
against  him.     See  Jeofails,  No.  1,  2,  and 

Boyles'  adm'r  v,  Overby,  202 

FORCIBIyB  ENTRY  AND  UNLAW- 
FUIy  DETAINER. 

1.  If  a  case  of  unlawful  detainer  has  been 


pending  in  the  County  court  for  more  than 
twelve  months,  without  a  final  decision,  it 
may  be  removed  on  motion,  to  the  Circuit 
court. 

Harrison  v,  Middleton,  527 

Kincheloe  v,  Tracewells,  587 

2.  The  year  is  to  be  estimated  from  the 
organization  of  the  court  summoned  to  try 
the  unlawful  detainer. 

Kincheloe  v,  Tracewells,  587 

3.  An  unlawful  detainer  case  removed  to 
the  Circuit  court,  is  properly  placed  on  the 
docket  at  the  head  of  the  civil  causes  in 
the  court. 

Harrison  z/.  Middleton,  527 

4.  A  landlord  sells  land  in  possession  of 
his  tenant,  by  agreement  under  seal,  and 
the  tenant  refuses  to  deliver  possession; 
the  landlord  is  the  proper  party  to  institute 
a  proceeding  of  unlawful  detainer  to  obtain 
possession.  Idem,        527 

5.  To  entitle  the   plaintiff  to  recover  pos- 
session upon  a  warrant  of  unlawful  detainer, 
he   must    prove    that  the  defendant    with- 
held the    possession    at    the    date    of 

846      *the   warrant.     But    if    the    warrant 
does   not   state   the  withholding  pos- 
session by  the  defendant,  that  may  be  aided 
by  the  complaint  which  states  the  fact. 

Kincheloe  v,  Tracewells,  587 

6.  When  senior  patentee  cannot  recover 
by  an  unlawful  detainer.  See  Adversary 
Possession,  No.  5,  6,  and  Idem,        587 

FORFEITURES. 

See  Delinquent  and  Forfeited  I^and,  No. 
2,  and 

lyevasser  v.  Washburn,  572 

FORGERY. 

1.  The  words  **to  the  prejudice  of  an- 
other's right,"  in  the  Code,  ch.  193,  {  5,  p. 
733,  in  relation  to  forgeries,  are  descriptive, 
not  of  the  offence,  but  of  the  writings  of 
which  forgery  may  be  committed ;  and  it  is 
not,  therefore,  necessary  that  they  shall  be 
inserted  in  the  indictment  in  describing 
the  offence.  Powell's  Case,        822 

2.  The  maker  of  a  negotiable  note  passes 
it  to  the  payee,  with  the  name  of  a  third 
person  endorsed  upon  it ;  which  name  he 
forged.  The  forging  of  the  name  endorsed 
upon  the  paper  constitutes  the  offence  of 
forgery.  Idem,        822 

3.  The  description  of  the  writing  in  the 
indictment,  as  the  endorsement  of  the  per- 
son whose  name  is  forged,  will  not  vitiate 
the  indictment;  though  the  simulated  lia- 
bility may  not  be  that  of  a  technical  en- 
dorser, but  of  a  different  character. 

Idem,        822 

FORTHCOMING  BONDS. 

1.  An  award  of  execution  on  a  forfeited 
forthcoming  bond  cannot  be  successfully 
resisted  on  account  of  the  invalidity  of  the 
original  judgment,  unless  such  judgment 
is  null  and  void. 

Pates  V,  St.  Clair,  22 
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2.  I^or  the  rig^hts  and  remedies  of  sureties 
in  forthcoming:  bonds,  see  Sureties,  No.  2, 
3,  4,  and 

Hill  V,  Manser  &  al.,  522 

FRAUD. 

1<  What  provisions  in  a  deed  of  trust  are 
not  fraudulent.  See  Conveyances,  Fraudu- 
lent, passim. 

2.  A  decree  of  a  court  of  equity  set  aside 
on  the  ground  of  fraud,  upon  a  bill  against 
the  heirs  of  the  party  procuring  the  decree. 

Kvans  &  als.  v.  Spurgin  &  als.,         615 

3.  What  arrangement  as  to  property  by  a 
debtor,  is  fraudulent  as  to  his  creditors,  so 
that  the  property  will  vest  in  the  sheriff 
upoti  the  debtor's  taking  the  oath  for  the 
relief  of  insolvent  debtors. 

B.  Staton  v.  Pittman,  sheriff,  99 

Pittman,  sheriff,  v,  R.  Staton,  99 

4.  See  Insolvent  Debtors,  No.  2,  3,  4,  and 

Idem,        99 

5.  See  Guardian  and  Ward,  No.  5,  6,  and 
Hunter  v,  Lawrence's  adm'r  &  al..    Ill 

FRAUDS— Statute  of. 

1.  Wherever  a  party  originally  bound  by 
a  contract  continues  bound  to  pay,  the 
promise  of  a  third  person  to  pay  is  a  col- 
lateral promise,  and  is  not  binding  unless 
in  writing. 

Noyes'  ex*x  v.  Humphreys,  636 

2.  Where  the  promise  declared  on  is  an 
entire  promise  to  pay  for  the  whole  work 
done,  as  well  that  done  before  as  that  done 
after  the  promise  made,  even  if  the  {nromise 
would  have  been  valid  as  to  the  work  to  be 
done;  yet  being  collateral  as  to  that  which 
had  been  executed,  and  being  an  entire 
promise,  it  is  void  as  to  the  whole  unless 
in  writing.  Idem,        636 

FREE  NEKS^ROBS. 

1.  The  offence  of  a  free  negro  in  coming 
into  the  state  and  remaining  therein,  in 
violation  of  the  28th  and  29th  sections  of 
ch.  198  of  the  Code  of  Virginia,  is  a  misde- 
meanor, for  which  he  is  liable  to  be  prose- 
cuted and  punished  in  the  manner  provided 
in  the  28th  section. 

Morris,  Ex  parte,  292 

2.  Upon  conviction  of  such  a  misde- 
meanor, the  party  is  entitled  as  of  right, 
under  {  15,  of  ch.  213,  of  the  Code,  to  an 
appeal  from  the  decision  of  the  justice  to 
the  court  of  the  county  or  corporation  in 
which  his  conviction  was  had;  and  it  is 
the  duty  of  the  justice  to  allow  the  appeal, 
if  duly  applied  for.  Idem,        292 

3.  If  in  such  case  the  appeal  is  duly  ap- 
plied for  and  refused  by  the  justice,  the 
party  may  have  relief  by  mandamus  from 
the  Circuit  court.  Idem,        292 

4.  If  the  Circuit  court  refuses  to  issue  a 
mandamus  in  such  a  case,  the  party  may 
apply  to  the  Supreme  court  of  appeals  for  a 
supersedeas  or  writ  of  error;  and  have  the 
action  of  the  Circuit  court  reversed. 

Idem,        292 


GUARDIAN   AND  WARD. 


1.  A  bond  executed  to  an  executor  is 
transferred  by  him  to  a  guardian,  as  part 
of  his  ward's  estate.  Whatever  interest 
the  ward  has  in  the  bond,  is  subject  to  the 
control  of  the  guardian,  who  may  receive 
the  money  if  voluntarily  paid;  may  sue  for 
it  in  a  common  law  court  in  the  name  of 
the  executor,  for  his  own  use  as  guardian, 
and  cannot  be  prevented  by  the  executor, 
or  he  may  sell  and  transfer  the  bond. 

Hunter  v.  I^awrence's  adm'r  &  al..    Ill 

2.  As  a  general  rule,  the  guardian  has 
the  legal  title  of  the  ward's  personal  estate; 
and  has  the  power  and  authority  to  sell  it. 

Idem,         111 

3.  A  guardian  violates  his  trust  when  he 
sells  or  transfers  the  property  of  his  ward 
to  pay  his  own  debt.  Idem,         111 

4.  The  fraud  of  a  guardian  in  disposing 
of  the  property  of  his  ward,  is  not  sufficient 
of  itself,  under  all  circumstances,  to  inval- 
idate his  transactions  with   innocent    par- 
ties. Idem,         111 

847  *5.  The  same  person  is  guardian  of 
two  wards,  and  he  transfers  a  bond 
belonging  to  one  of  his  wards,  to  the  hus- 
band of  the  other,  in  payment  of  his  wife's 
estate,  the  husband  not  knowing,  or  having 
any  reason  to  suspect,  that  it  belongs  to 
the  other  ward;  and  the  guardian  and  his 
sureties  being  then  wealthy:  Afterwards 
the  guardian  fails.  The  husband  who  re- 
ceived the  bond  is  not  responsible  to  the 
ward  whose  property  the  bond  was,  for  the 
amount  thereof.  Idem,         111 

6.  The  principle  upon  which  a  party  deal- 
ing with  a  fiduciary  is  held  responsible,  is, 
that  he  has  co-operated  in  the  fraud  of  the 
fiduciary.  Idem,         111 

7.  What  laches  of  sureties  of  a  guardian 
will  debar  them  of  redress  against  a  party 
dealing  with  the  guardian.  See  Sureties, 
No.  1,  and  Idem,         111 

HEIRS. 

1.  When  heirs  not  the  proper  party  to  re- 
vive a  proceeding.  See  Executors  and 
Administrators,  No.  8,  and 

Upper  Appomattox  Co.  v.  Hardings,     1 

2.  Where  an  ancestor  dies  in  possession 
of  land,  the  presumption  of  law  is  that  the 
heir  is  in  possession  after  the  death  of  the 
ancestor;  and  in  the  absence  of  all  evidence 
on  the  point,  the  heir  may  maintain  eject- 
ment upon  the  strength  of  his  possession, 
against  any  one  who  has  entered  upon  the 
land  without  title,  or  authority  to  enter 
under  a  title  outstanding  in  another. 

Tapscott  V,  Cobbs  &  als.,  172 

3.  When  the  statute  of  limitations  as  to 
remedies  for  recovery  of  land  runs  against 
femes  covert  and  infant  heirs.  See  I^imi- 
tations.  Statutes  of.  No.  10,  11,  and 

Caperton   &    al.    v.    Gregory  &  als. 
lessee,  505 

HUSBAND  AND  WIPE. 

1.  A  husband  is  not  a  competent  subscrib- 
ing witness  to  a  deed  executed   daring  the 
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marriage,  by  which  real  estate  is  conveyed 
to  his  wife,  either  for  the  purpose  of  prov- 
ing due  execution  of  the  deed  when  called 
in  question,  or  for  the  purpose  of  having  it 
admitted  to  record. 

Johnston  Sl  wife  v.  Slater  &  al.,        321 

2.  By  an  agreement  in  contemplation  of 
marriage,  the  intended  husband  bound  his 
estate  to  pay  the  intended  wife  certain  sums 
of  money,  if  she  survived  him ;  which  were 
to  be  in  bar  of  and  in  full  compensation 
for  her  dower.  This  agreement  barred  her 
of  dower  in  her  husband's  real  estate;  but 
does  not  deprive  her  of  her  distributable 
share  of  his  personal  estate. 

Findley's  ex'ors  v,  P^indley,  434 

3.  The  widow  having  renounced  the  will, 
is  not  entitled  to  take  under  it  the  property 
bequeathed  to  her :  But  it  is  to  be  applied 
to  compensate  the  legatees  who  are  disap- 
pointed by  her  taking  her  distributable 
share  of  the  personal  estate. 

Idem,        434 

4.  The  widow  having  received  from  the 
executors  two  bonds  of  her  son  by  a  former 
marriage,  which  he  had  executed  to  her 
husband,  in  part  satisfaction  of  what  was 
due  to  her  under  the  marriage  agreement, 
and  having  given  to  them  a  receipt  for  the 
amount,  it  is  a  valid  payment  to  her  to  that 
extent.  Idem,        434 

5.  See  I/egacies  and  Legatees,  No.  16, 
and 

Crawford's  ex'or  v,  Patterson,  364 

6.  When  statute  of  limitations  will  run 
against  femes  covert  and  their  husbands. 

Caperton  &  al.    v,    Gregory   &    als. 
lessee,  505 

INDICTMENTS. 

1.  An  indictment  for  selling  by  retail 
ardent  spirits,  to  be  drunk  where  sold,  must 
set  out  the  place  in  the  county  where  the 
sale  is  made :  It  is  not  sufficient  to  state 
the  sale  to  have  been  made   in   the  county. 

Commonwealth  v.  Head,  819 

2.  See  Forgery,  No.  1,  3,  and 

Powell's  Case,        822 

INFANTS. 

1.  Though  the  defendant  was  an  infant 
when  an  action  wae^  brought  against  her, 
yet  if  she  did  not  set  up  her  infancy  to  de- 
feat the  action,  and  it  may  be  reasonably 
inferred  from  the  evidence,  that  she  was  of 
full  age  when  the  cause  was  tried,  and  she 
appeared  and  defended  herself  by  counsel, 
she  is  bound  by  the  judgment. 

B.  Staton  v.  Pittman,  sheriff,  99 

Pittman,  sheriff,  v.  R.  Staton,  99 

2.  How  infants  are  affected  by  the  statute 
of  limitations  applying  to  remedies  for  the 
recovery  of  land.  See  Limitations,  Statute 
of,  No.  11,  and 

Caperton  &  al.    v,    Gregory   &   als. 
lessee,  505 

INJUNCTIONS. 

1.  A  defendant  in  an  execution  files  a 
bill  to  enjoin  it,  on  the  ground  that  a  pre- 


vious execution  sued  out  on  the  same  judg- 
ment, had  been  levied  by  the  sheriflF  on  the 

property  of  another  defendant  in 
848      *the  execution,  sufficient  to  discharge 

it.  In  such  a  case  the  bill  must  be 
filed  in  the  county  where  the  judgment  was 
recovered ;  and  the  circuit  court  of  another 
county  has  no  jurisdiction. 

Beckley  v.  Palmer  8l  al.,  625 

2.  In  such  a  case  it  is  not  necessary  that 
the  objection  to  the  jurisdiction  shall  be 
taken  by  demurrer  or  plea ;  but  it  ma3'  be 
taken  at  the  hearing  of  the  cause. 

Idem,        625 

3.  If  in  such  case  the  plaintiff  insists  that 
the  sheriff  has  misapplied  the  proceeds  of 
the  property  levied  on,  or  that  a  payment 
has  been  mad<^  to  him  which  has  not  been 
credited  on  the  execution,  if  he  had  an 
opportunity  to  apply  to  the  court  of  law 
from  which  the  execution  issued,  for  re- 
dress, he  has  no  right  to  come  into  a  court 
of  equity  for  relief.  Idem,        625 

4.  The  pendency  of  an  injunction  to  a 
judgment  at  law  will  not  prevent  the  re- 
vival of  the  judgment  upon  the  death  of 
either  plaintiff  or  defendant ;  and  the  in- 
junction operates  upon  the  judgment  on 
the  scire  facias  to  restrain  the  issue  of  an 
execution  thereon. 

Richardson's      adm'r      v.      Prince 

George  justices,  190 

Poindexter's  adm'r  v.  Same,  190 

INSOLVENT  DEBTORS. 

1.  What  arrangement  of  property  by  a 
debtor  is  fraudulent  as  to  his  creditors,  so 
as  to  vest  it  in  the  sheriff  upon  the  debtor's 
taking  the  oath  for  the  relief  of  insolvent 
debtors. 

B.  Staton  v.  Pittman,  sheriff,  99 

Pittman,  sheriff,  v,  R.  Staton,  99 

2.  Though  the  insolvent  debtor  never 
had  possession  of  the  property,  but  it  was 
transferred  by  a  fraudulent  arrangement  to 
a  third  person,  the  sheriff  may  recover  the 
property  from  this  third  person. 

Idem,        99 

3.  Though  the  property  which  consisted 
of  slaves,  was  sent  to  the  premises  of  B, 
the  father  of  the  person  to  whom  the  prop- 
erty was  transferred,  and  who  was  an  in- 
fant and  lived  with  B,  and  she  claimed  it 
and  B  did  not,  B  is  not  liable  for  it. 

Idem,        99 

4.  When  property  given  in  trust  by  a  tes- 
tator for  his  son,  will  be  subject  to  the 
son's  debts,  and  vest  in  the  sheriff  upon 
the  son's  taking  the  oath  for  the  relief  of 
insolvent  debtors.  See  Trusts  and  Trustees, 
No.  2,  and 

Cochran  v.  Paris  &  als.,  348 

INSTRUCTIONS. 

1.  An  instruction  given  by  the  court, 
which  upon  the  statement  of  the  evidence 
given  by  the  party  excepting,  could  not  be 
injurious  to  him,  is  no  ground  for  reversing 
the  judgment. 

Colvin  V.  Menefee,  87 
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2.  The  court  may  refuse  to  give  an  in- 
struction because  it  is  so  obscurely  expressed 
as  to  leave  in  doubt  the  meaning  intended. 

lycvasser  v,  Washburn,  572 

3.  Upon  a  motion  by  plaintiff  to  instruct 
the  jury  to  disregard  all  the  documentary 
evidence  introduced  by  the  defendant,  of 
which  some  part  is  legal  and  other  illegal, 
the  court  may  properly  overrule  the  motion, 
without  undertaking  to  state  to  the  jury 
which  is  and  which  is  not  legal. 

Kincheloe  z/.  Tracewells,  587 

4.  The  court  should  refuse  to  give  an  in- 
struction where  it  is  obscure  and  calculated 
to  mislead  the  jury ;  or  where  it  asks  the 
court  to  decide  upon  a  fact  in  issue  in  the 
cause ;  or  where  it  is  irrelevant  or  not  ap- 
plicable to  the  evidence.  Idem,        587 

5.  But  if  there  is  any  evidence  in  the 
cause  though  slight,  to  which  the  instruc- 
tion is  applicable,  and  it  propounds  the  law 
correctly,  it  is  to  be  given. 

Farish  &  Co.  v.  Reigle,  697 

6.  See  Appellate  Court,  No.  2,  and 
FitzlvMgh's  ex'or  v,  G.  Fitzhugh,       300 

INTEJREJ8T. 

1.  Under  the  act  of  March  2,  1827,  a  land- 
lord is  entitled  to  interest  on  rent  in  arrear 
from  the  time  it  was  due. 

Brooks  V.  Wilcox,  411 

2.  When  purchaser  bound  to  pay  interest. 
See  Vendor  and  Purchaser,  No.  7,  and 

Bailey  v,  James,  468 

3.  On  what  payments  surety  is  entitled 
to  have  interest. 

Hill  V,  Manser  &  al.,  522 

ISSUES  OUT   OF  CHANCERY. 

1.  Upon  an  issue  directed  out  of  chancery, 
the  verdict  of  the  jury  is  conclusive  when 
there  is  no  exception  spreading  the  facts 
upon  the  record. 

Fitzhugh's  ex'ors  v.  Fitzhugh,  210 

Lee*s  ex'or  v.  Boak,  182 

2.  In  a  chancery  cause,  if  upon  the  state 
of  the  proofs  at  the  time  an  issue  is  directed, 
the  bill  should  be  dismissed,  it  is  error  to 
direct     it:     And    although     the     issue     is 

found    for    the     plaintiff,     the  bill 

849      ^should,     notwithstanding,     be  dis- 
missed at  the  hearing. 

Smith's  adm'r  v,  Betty  &  others,  752 

Same  v.  Thurman  &  others,  752 

3.  When  the  allegations  of  the  bill  are 
positively  denied  by  the  answer,  and  the 
plaintiff  has  failed  to  furnish  two  witnesses, 
or  one  witness  and  corroborating  circum- 
stances, in  support  of  the  bill,  it  is  error  to 
direct  an  issue.  The  onus  must  be  shifted, 
and  the  case  rendered  doubtful  by  the  con- 
flicting evidence  of  the  opposing  parties 
before  an  issue  should  be  ordered. 

Idem,        752 

JEOFAILS. 

1.  An  action  on  the  case  against  the  per- 
sonal representative  of  a  vendor,  for  fraud 
in  the  sale   of   an    unsound    slave,    to    the 


plaintiff,  which  he  was  induced  to  purchase 
by  means  of  a  false  and  fraudulent  war- 
ranty, or  the  fraudulent  concealment  of  un- 
soundness, cannot  be  maintained;  and 
though  there  is  a  judgment  for  the  plaintiff 
the  error  is  not  cured  by  the  statute  of  jeo- 
fails. 1  Rev,  Code  1819,  ch.  28,  {  103,  p.  511. 
Boyles'  adm'rz/.  Overby,  202 

2.  In  such  a  case,  though  there  is  a  ver- 
dict for  the  plaintiff,  judgment  should  be 
rendered  for  the  defendant. 

Idem,        202 

3.  An  action  is  misconceived  in  the  sense 
of  the  statute,  only  in  a  case  wherein,  upon 
the  trial,  the  proofs  show  a  cause  of  action 
fit  to  be  asserted  in  a  form  different  from 
that  adopted.  The  defendant  is  held  liable 
upon  proofs  showing  a  liability ;  and  if  no 
objection  is  made  to  the  form  of  the  action 
until  after  the  verdict,   the  defect  is  cured. 

Idem,         202 

4.  To  hold  a  defendant  liable  upon  a  cause 
of  action  not  asserted,  is  going  to  the  ut- 
most verge  of  the  law,  even  where  such 
cause  of  action  is  proved.  But  to  hold  him 
liable  for  such  cause  when  not  proved,  or 
proved  by  evidence  not  admissible  if  the 
action  had  been  brought  for  that  cause,  is 
going  beyond  the  letter  and  spirit  of  the 
law.  Idem,         202 

5.  The  statute,  though  it  will  aid  defects, 
whether  of  form  or  substance  in  pleading, 
where  a  portion  of  the  matter  is  appropri- 
ate, does  not  apply  to  cases  to  which  the 
matter  pleaded  is  in  all  its  parts  merely 
nugatory,  setting  forth  no  cause  of  action 
or  no  ground  of  defense.  Idem,        202 

JUDGMENTS. 

1.  It  was  not  improper  before  the  act. 
Code,  p.  706,  {  9,  to  render  a  judgment  for 
costs  in  favor  of  a  defendant,  against  a 
person  for  whose  benefit  a  suit  was  brought, 
when  the  defendant  succeeded  in  the  case. 

Pates  V,  St.  Clair,  22 

2.  A  judgment  being  rendered  by  consent 
of  parties,  by  their  attorneys,  is  by  consent 
of  the  party  for  whose  benefit  the  suit  was 
brought.  Idem,        22 

3.  The  pendency  of  an  injunction  to  a 
judgment  at  law  will  not  prevent  the  re- 
vival of  the  judgment  upon  the  death  of 
either  plaintiff  or  defendant ;  and  the  in- 
junction operates  upon  the  revived  judgment 
to  restrain  the  issue  of  an  execution  thereon. 

Richardson's      adm'r      v.      Prince 

George  justices,  190 

Poindexter's  adm'r  v.  Same,  190 

4.  A  surety  in  a  forthcoming  bond  is  a 
surety  for  the  debt ;  and  when  he  pays  it 
as  such  surety,  he  is  entitled  to  all  the 
rights  of  the  creditor  against  the  original 
debtor,  subsisting  at  the  time  he  became 
bound  for  the  debt.  And  the  judgment*  for 
the  benefit  of  the  surety  so  paying,  is  not 
extinguished,  but  transferred  with  all  its 
obligatory  force  against  the  principal;  and 
constitutes  a  legal  lien  upon  his  real  estate 
owned  at  the  date  of  the  judgment  or  after- 
wards acquired. 

Hill  V.  Manser  &  al., 
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5.  What  court  has  jurisdiction  of  an  in- 
junction to  a  judgment.  See  Injunctions, 
No.  1,  and 

Becklej  v.  Palmer  &  al.,  625 

LACHES  AND  LAPSE  OB*  TIME. 

1.  Under  the  circumstances,  the  delay  in 
the  prosecution  of  a  pending  suit  for 
twentjr-three  years,  held  to  bar  further  pro- 
ceedings in  it. 

Crawford's  ex 'or  v.  Patterson,  364 

2.  Lapse  of  time  is  justly  of  great  weight 
in  Controversies  about  transactions  long 
since  past.  But  this  weight  is  thrown  in 
favor  of  the  party  who  insists  that  the  state 
of  things  existing  during  the  lapse  of  time 
shall  not  be  disturbed :  It  cannot  be  relied 
on  by  parties  seeking  to  change  that  state 
of  things. 

Evans  A  als.  v,  Spurgin  A  als.,         615 

3.  A  delay  of  seventeen  years  by  a  specific 
legatee,  to  sue  for  his  legacy,  held  under 
the  circumstances,  not  to  bar  his  claim. 

Nelson's  adm'r  v.  Corn  well,  724 

LANDLORD  AND  TENANT. 

1.  f^or  proceedings   upon  a  distress 
850      for  *rent  reserved  in  other  thing  than 
money.     See  Rents,  passim,  and 

Brooks  V.  Wilcox,  411 

2.  An  agreement  under  seal  by  a  tenant, 
that  he  will  surrender  possession  whenever 
a  purchaser  from  the  landlord  requires  it, 
constitutes  him  a  tenant  at  will  or  on 
sufferance;  and  he  is  not  entitled  to  six 
months'  notice  to  quit. 

Harrison  v.  Middleton,  527 

3.  If  a  tenant  claims  to  hold  adversely  to 
his  landlord,  he  is  not  entitled  to  notice  to 
quit.  Idem,        527 

4.  A  landlord  sells  land  in  possession  of 
his  tenant,  by  agreement  under  seal ;  and 
the  tenant  refuses  to  deliver  possession. 
The  landlord  is  the  proper  party  to  institute 
a  proceeding  of  unlawful  detainer  to  obtain 
possession.  Idem,        527 

LEGACIES  AND  LEGATEES. 

1.  What  is  an  assent  to  a  legacy  by  an 
executor.  See  Executors  and  Administra- 
tors, No.  9,  10,  and 

Frazer's  adm'r  v.  Bevill  &  als.,  9 

2.  An  executor  though  he  assents  to  a 
legacy,  does  not  thereby  dispense  with  a 
refunding  bond. 

Nelson's  adm'r  v.  Corn  well,  724 

3.  When  specific  legatee  may  sue  at  law 
for  his  legacy.  See  Executors  and  Admin- 
istrators, No.  7,  and  Idem,        724 

4.  Courts  of  equity  have  jurisdiction  in 
all  cases  to  compel  the  delivery  of  a  specific 
legacy  by  the  executor.  Idem,        724 

5.  The  statute  of  limitations  cannot  bar 
the  legatee's  claim  to  his  specific  legacy 
whilst  it  is  held  as  such  by  the  executor, 
though  he  has  long  since  assented  to  the 
legacy.  Idem,        724 

6.  A  delay  of  seventeen  years  by  a  specific 


legatee,  to  sue  for   his    legacy,    held  under 
the  circumstances,  not  to  bar  his  claim. 

Idem,        724 

7.  When  specific  legatee  entitled  to  re- 
cover his  legacy,  though  executor  has  ac- 
counted for  it  to  other  parties  under  an 
award.  See  Executors  and  Administrators, 
No.  13,  and  Idem,        724 

8.  When  an  assent  to  a  legacy  may  be 
proved  by  one  executor  at  the  suit  of  the 
legatee,  against  the  other  executor  and  a 
purchaser  under  him.  See  Executors  and 
Administrators,  No.  20,    and 

Frazer's  adm'r  v.  Bevill  A  als.,  9 

9.  When  a  contingent  legatee  of  a  re- 
mainder, may  sue  the  legatee  for  life  and 
a  purchaser  under  him  to  have  the  legacy 
forthcoming  upon  the  happening  of  the 
contingency.  Idem,        9 

10.  Bonds  of  a  legatee  are  given  to  him 
by  the  testator  as  a  donatio  mortis  causa, 
with  the  intention  that  the  legatee  shall 
not  account  for  them.  They  are  not  an 
advancement   in  satisfaction  of  his  legacy. 

Lee's  ex'or  v.  Boak,  182 

11.  Widow  having  renounced  the  will,  and 
taken  her  distributable  share  of  the  personal 
estate,  the  property  bequeathed  to  her  is  to 
be  applied  to  compensate  the  legatees  who 
are  disappointed  by  her  taking  her  distrib- 
utable share  of  the  personal  estate. 

Findley's  ex'ors  v.  Findley,  434 

12.  A  legacy  of  a  remainder  in  property, 
on  condition  that  the  legatee,  a  female, 
shall  remain  a  member  of  the  Society  of 
Friends ;  there  being  but  fiv.e  or  six  single 
men,  members  of  the  society,  in  the  neigh- 
borhood .of  the  legatee  when  she  is  of  a 
marriageable  age,  is  an  unreasonable  re- 
straint upon  marriage,  and  void. 

Maddox    A  al.    v,    Maddox's  adm'r 
A  als.,  804 

13.  There  being  no  bequest  over,  and  no 
specific  direction  that  upon  breach  of  the 
cofidition,  the  legacy  shall  fall  into  the 
residuum  of  the  estate,  the  condition  is  in 
terrorem  merely,  and  does  not  defeat  the 
legacy.  Idem,        804 

14.  The  bequest  of  a  legacy  upon  a  con- 
dition requiring  a  religious  qualification, 
the  condition  is  against  the  policy  of  the 
law  of  Virginia,  and  therefore  void. 

Idem,        804 

15.  Quaere :  If  the  condition  be  a  condi- 
tion precedent,  the  legatee  can  take  the 
legacy  free  from  the  condition ;  or  if  the 
legacy  lapses:  And  it  seems  the  legatee 
will  take  the  legacy  of  personal  property; 
and  a  devise  of  land  would  fail. 

Idem,        804 

16.  Testator  by  his  will  gave  his  wife  a 
plantation,  slaves,  stock,  &c.,  for  life:  And 
he  then  added,  It  is  understood  that  my 
wife  is  to  keep  my  children,  and  raise  them, 
and  give  them  sufficient  schooling:  held: 

1st.  The  widow  takes  the  bequest  cum 
onere;  and  is  bound  to  provide  for  the 
support  and  education  of  the  children  in 
a  manner  suited  to  her  circumstances. 

Crawford's  ex'or  v.  Patterson,  364 
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2nd.  But  if  one  of  the  children  goes  to 
live  with  a  married  aunt,  the  widow  being 
willing  to  keep  the  child  and  provide  for 
her,  the  widow  is  not  liable  for  the  ex- 
penses of  the  child,  for  board,  clothing 
and  education.  Idem,        364 

3rd.  Executors  pay   the   account  out  of 

the  estate  of  the  child   in   their   hands, 

and  on  her  marriage,  her  husband  gives 

them  a  receipt  for  the  payment.    The 

851      widow  *is  not  liable   to  the  husband 

and  wife  for  the  amount. 

Idem,        364 

lylMlTATlON   OI*  BSTATEJS. 

1.  On  a  devise  or  bequest  over  to  survivors 
at  the  death  of  ^  devisee  or  legatee  for  life, 
in  the  absence  of  any  expression  of  a  par- 
ticular intention  on  the  part  of  the  testator, 
the  survivorship  has  relation  to  the  death 
of  the  testator. 

Martin's    adm*r,     &c.     v,     Kirby, 
adm'r,  &c.  &  als.,  67 

2.  The  testator  gives  all  his  estate  real 
and  personal  to  his  wife  for  and  during  her 
widowhood:  And  he  directs  that  at  her 
death  all  his  estate  shall  be  sold  and  equally 
divided  between  all  his  surviving  children 
and  their  heirs.  The  children  living  at 
the  death  of  the  testator  took  a  vested  in- 
terest in  the  estate.  *     Idem,        67 

3.  In  1799  testator  lends  to  his  son  B  a 
tract  of  land  during  his  life;  and  if  he 
should  die  without  lawful  issue,  testator 
gives  the  land  to  his  grand  son  H,  to  him 
and  his  heirs  forever.  But  should  my  son 
B  leave  lawful  issue,  my  will  is  that  he 
may  dispose  of  said  land  to  such  of  his 
issue  as  he  may  think  lit.  B  took  an  estate 
tail  in  the  land,  which  by  the  statute  was 
converted  into  a  fee. 

Callis  &  als.  v.  Kemp  &  als.,  78 

4.  Testator  devises  the  whole  residue  of 
his  real  and  personal  estate  to  B  and  L,  in 
trust,  that  his  niece  Ann  shall  have  the 
whole  profits  during  her  life,  for  the  sup- 
port of  herself  and  her  son  J.  At  her  death 
the  trust  to  cease,  and  the  estate  to  go  to  J 
and  his  heirs,  if  he  survived  his  mother;  if 
he  died  before  her,  to  his  children,  if  he 
left  any.  If  J  dies  before  his  mother  with- 
out children,  and  she  have  other  children 
and  die,  they  to  take  the  same  estate  which 
J  would  have  taken  if  he  had  survived  her. 
But  if  Ann  and  J  die  without  children  to 
inherit  the  estate,  then  the  estate  to  go  to 
L  and  his  heirs.  Testator  authorizes  Ann 
to  sell  the  land  and  slaves,  if  necessary  for 
her  comfort,  with  the  approbation  of  B  and 
L,  and  purchase  other  property,  which  is 
to  be  in  the  same  situation,  and  descend  in 
the  same  way,  as  that  left  to  Ann  and  her 
son  J  in  the  event  of  their  death.  Upon 
J's  surviving  his  mother,  he  took  the  abso- 
lute fee ;  and  there  is  no  further  limitation 
of  the  estate  in  that  event. 

Cheshire  v,  Purcell,  771 

5.  Testatrix  gives  to  her  husband  a  life 
estate  in  real  and  personal  estate,  to  be 
used  as  he  pleases  in  every  respect.     At  his 


death,  or  before  if  he  chooses  to  relinquish 
his  rights,  she  gives  all  the  property  to  one 
or  more  of  the  children  of  R,  as  he  may 
designate;  or  should  it  be  necessary,  he 
may  make  such  other  disposition  of  the 
same  as  he  may  deem  proper,  having  full 
confidence  in  him  that  he  will  do  what  is 
right.  R  is  the  daughter  of  her  husband 
by  a  former  wife.  The  husband  died  in 
her  life  time :  held : 

1st.  The  provision  in  favor  of  the  chil- 
dren of  R  is  void  for  uncertainty. 

Robinsons  v.  Allen  &  als.,  785 

2nd.  The  testatrix  did  not  dispose  of 
the  remainder  in  the  property,  after  the 
life  estate  given  to  the  husband ;  and  he 
having  died  in  her  life  time,  the  property 
was  not  disposed  of  by  her  will,  but 
passed  to  her  heirs  and  next  of  kin. 

Idem,        785 

LIMITATIONS— Stsftute  of. 

1.  See  Adversary  Possession,  passim. 

2.  No  time  runs  against  the  common- 
wealth. Levasser  v,  Washburn,        572 

3.  Though  the  statute  had  commenced  to 
run  against  the  true  owner  of  land,  yet 
upon  a  forfeiture  under  the  delinquent  land 
laws,  it  ceased  to  run  until  it  was  sold  by 
the  commissioner  of  delinquent  lands. 

Idem,        572 

4.  The  statute  cannot  bar  a  legatee's 
claim  to  a  specific  legacy  whilst  it  is  held 
as  such  by  the  executor,  though  he  had  long 
since  assented  to  the  legacy. 

Nelson's  adm'r  v,  Cornwell,  724 

5.  A  decree  obtained  against  an  absent 
defendant  by  fraud  is  not  protected  after 
seven  years,  by  the  act,  1  Rev.  Code  1819, 
p.  475,  {  4. 

Evans  &  als.  v.  Spurgin  Sl  als.,         615 

6.  See  Executors  and  Administrators,  No. 
24,  and 

Braxton,    adm'r,  &c.    v.  Harrison's 
ex'ors,  30 

7.  The  statute  applies  to  a  debt  by  parol 
contracted  by  a  party  then  living  in  Vir- 
ginia, but  who  soon  thereafter  removed 
from  the  state,  and  remained  out  of  it  until 
his  death. 

Markle's   adm'r  &  als.    t/.  Burch's 
adm'r,  26 

8.  Trust  deed  to  secure  a  debt  provides 
that  the  grantor  shall  retain  the  property 
until  a  certain  time.  Before  that  day  he 
agrees  to  sell  it  at  a  certain  price,  and  if 
the  money  and  interest  is  not  returned 
within  twelve  months,  the  agreement  to 
stand  as  a  bill  of  sale;  and  he  delivers  the 
property.  Within  five  years  from  the  time 
when  the  trustee  might  take  the  property, 
and  from  the  end  of  the  twelve  months,  bat 
not  from  the  date   of    the    agreement,    the 

trustee,  who  had  no  notice  of  the  sale* 
852      takes  possession  *of  it  and  sells  it  to 

pay  the  debt.     The   title  of  the  pur- 
chaser was   not   perfected    by   the  lapse  of 
time ;  and  the  trustee   was  entitled  to  take 
possession  and  sell  under  the  trust  deed. 
Colvin  V*  Menefee,       .  87 
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9.  A  party  takes  possession  of  land  claim- 
ing it  under  a  lost  will ;  and  he  files  a  bill 
to  set  up  the  will,  which  is  afterwards  dis- 
missed for  want  of  security  for  costs.  The 
statute  having-  commenced  to  run,  the 
pendency  of  this  suit  did  not  stop  it. 

Caperton  A     al.    v.    Gregory  &  als. 
lessee,  505 

10.  The  statute  runs  against  femes  covert 
and  their  husbands,  so  as  to  bar  a  recovery 
during  coverture.  Idem,        505 

11.  The  infant  children  of  a  female  heir 
who  died  a  feme  covert,  are  barred  after 
three  years  from  the  death  of  their  mother, 
though  they  may  continue  infants  all  the 
time.  Idem,        505 

12.  Upon  a  bill  by  the  other  heirs  for 
partition,  against  the  party  in  possession, 
they  are  required  to  establish  their  title  at 
law.  If  there  was  any  equitable  ground  to 
repel  the  bar  of  the  statute,  the  court  in 
directing  them  to  establish  their  title  at 
law,  should  have  given  effect  to  it  in  its 
order:  But  this  not  having  been  done,  the 
statute  must  have  its  legal  effect  on  the 
trial  at  law.  Idem,        505 

13.  In  1831  and  until  the  act  of  March 
20th,  1837,  no  possession  short  of  fifteen 
years,  unaided  by  a  descent  cast,  would 
bar  an  entry  of  one  having  title  to  land. 

Kincheloe  v.  Tracewells,  587 

MANDAMUS. 

1.  See  f^ree  Negroes,  No.  3,  and 
Morris,  Ex  parte,  292 

2.  It  seems  that  the  County  court  will  be 
compelled  by  mandamus  to  act  upon  an  ap- 
plication for  a  license  to  keep  a  tavern ;  but 
will  not  be  compelled  to  grant  it. 

Teager,  Bz  parte,  655 

MARRIAGE. 

When  a  condition  in  restraint  of  marriage 
annexed  to  a  legacy  is  void.  See  Legacies 
and  Legatees,  No.  12,  13,  and 

Maddox  A   al.    v.    Maddox's    adm'r 
A  als.,  804 

MISDEMEANOR. 

1.  The  offence  of  a  free  negro  in  return- 
ing to  the  state  is  a  misdemeanor. 

Morris,  Ex  parte,  292 

2.  A  free  negro  convicted  of  a  misde- 
meanor, is  entitled  to  an  appeal  as  of  right. 

Idem,        292 

NEW  TRIALS. 

A  comment  of  the  judge  upon  the  weight 
of  the  evidence  in  the  cause,  when  exclud- 
ing other  evidence  offered,  being  calculated 
to  mislead  the  jury,  the  verdict  should  be 
set  aside,  and  a  new  trial  awarded. 

McDowell's  ex 'or  v.  Crawford,  377 

NOTICE. 

1.  What  is  a  sufficient  notice  to  the  en- 
dorser, of  the  refusal  of  a  drawee  to  accept 
a  bill  drawn  in  Virginia  upon  a  merchant 
in  Ivondon. 

Stainback  v.  The  Bank  of  Virginia,  260 


2.  When  a  tenant  is  not  entitled  to  notice 
to  quit.  See  Landlord  and  Tenant,  No.  2, 
3,  and 

Harrison  V.  Middleton,  527 

OLD  POINT  COMFORT. 

1.  How  the  conveyance  by  the  state  of 
Virginia  to  the  United  States,  of  the  land 
at  Old  Point  Comfort,  is  to  be  construed. 
See  Conveyances,  No.  1,  2,  and 

f^rench  v»  Bankhead,  136 

2.  The  land  at  Old  Point  Comfort  had 
been  appropriated  by  legislative  enactments 
to  the  public  use ;  and  it  was  not,  therefore, 
subject  to  be  appropriated  by  individuals 
as  waste  and  unappropriated  lands,  by 
entry  and  patent.  Idem,        136 

ORDINARIES. 

1.  The  act.  Code,  ch.  96,  {  3,  p.  443,  vests 
in  the  County  courts  a  discretion  to  grant 
or  refuse  a  license  to  keep  a  tavern ;  in  the 
exercise  of  which  discretion  they  cannot  be 
controlled  by  the  Circuit  courts,  either  by 
mandmus,  writ  of  error  or  certiorari. 

Yeager,  Ex  parte,  655 

2.  Thouc:h  the  applicant  for  a  license  to 
keep  a  tavern,  may  bring  himself  fully 
within  and  up  to  all  that  the  statute  re- 
quires, so  that  the  County  court  may  prop- 
erly g^rant  him  the  license  if  they  think  fit, 
he  does  not  thereby  acquire  any  such  right 
to  a  license  as  that  the  County  court  may 
be  coerced  to  grant  it.  Idem,        655 

3.  It  seems  that  the  County  court  is  bound 
to  act  upon  every  application  for  a  license 
that  is  made  to  it ;  and  if  it  refuses  to  act, 
the  Circuit  court  will  coerce  it  by  manda- 
mus. But  when  the  County  court  does  act, 
its  judgment  and   discretion  are  not  to  be 

controlled.  Idem,        655 
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♦PARCENERS. 


One  of  two  coparceners  contracts  to 
sell  a  small  part  of  a  tract  of  land,  profess- 
ing to  act  for  both,  though  without  author- 
ity ;  and  the  other  parcener  does  not  consent 
to  the  sale.  Both  coparceners  afterwards 
convey  the  whole  tract  to  a  grantee  having 
full  knowledge  of  the  agreement.  The  land 
sold  is  but  a  small  part  either  in  quantity 
or  value  of  one  moiety  of  the  tract.  The 
grantee  will  be  compelled  to  perform  the 
agreement. 

McKee  v.  Barley,  340 

PAROL  EVIDENCE. 

1.  In  a  case  of  a  join^  purchase  of  land 
by  two,  parol  evidence  is  not  admissible  to 
prove  an  agreement  between  them  for  an 
unequal  division  of  the  land. 

Jarrett  v.  Johnson,  327 

2.  Parol  evidence  that  the  clerk  of  the 
drawee  of  a  bill  of  exchange  was  authorized 
to  refuse  acceptance  of  the  bill,  is  admissi- 
ble in  an  action  by  the  holder  against  the 
endorser. 

Stainback  v.  The  Bank  of  Virginia,  260 

PARTIES. 
1.  The  administrator  is  the  proper  party 
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to  revive  a  proceedings  against  the  Upper 
Appomattox  Company  to  recover  damages 
for  injuries  sustained,  the  jury  having 
assessed  the  damages  and  returned  their 
report  to  the  court. 

Upper  Appomattox  Co.  v.  Hardings,     1 

2.  lyandlord  who  has  made  a  contract 
under  seal  for  the  sale  of  land  in  the  pos- 
session of  his  tenant,  is  the  proper  party  to 
recover  possession,  if  the  tenant  refuses 
to  surrender  it. 

Harrison  z/.  Middle  ton,  527 

3.  To  a  bill  by  widow  for  dower  in  land 
sold  in  husband's  life  time,  the  present 
owner  is  the  only  necessary  defendant. 

M.  Blair  v.  Thompson  Sl  als. ,  441 

PAYMENTS. 

1.  What  payments  in  depreciated  orders 
are  good. 

Kidwell  v^  The  Baltimore   &   Ohio 
Railroad  Co.,  676 

2.  When  payments  in  bonds  good. 
I^indley's  ex'ors  z/.  Findley,  434 

PLEADINGS. 

1.  A  demurrer  to  a  bill  against  an  absent 
defendant,  for  the  failure  to  aver  that  an 
attachment  had  issued,  cannot  be  sustained ; 
because  the  statute  in  terms,  provides  that 
this  process  may  issue  after  the  institution 
of  the  suit. 

O'Brien  &  als.  v,  Stephens  &.  als.,     610 

2.  What  pleas  are  bad  in  bar  to  a  scire 
facias  to  revive  a  judgment.  See  Scire 
Facias,  No.  4,  5,  and 

Richardson's    adm'r    v.    Prince 

George  justices,  190 

Poindexter's  adm'r  v.  Same,  190< 

POWERS. 

Testator  says,  having  implicit  confidence 
in  my  wife  F,  and  knowing  that  she  will 
distribute  to  each  of  my  children  in  as  full 
9nd  fair  a  manner  as  I  could,  I  hereby 
invest  my  sa^'d  wife  F  with  the  right  and 
title  of  all  my  property  both  real  and  per- 
sonal, to  dispose  of  to  each  of  my  children 
in  any  way  she  may  think  right.  By  a 
subsequent  clause  it  was  provided  that  if  F 
died  without  making  a>  will,  the  children 
should  have  an  equal  share  of  his  estate : 
held: 

Ist.  That  F  has  an  unlimited  discretion 
as  to  the  time  and  manner  of  distributing 
the  property  among  the  testator's  chil- 
dren. She  may  distribute  it,  or  any  part 
of  it,  in  her  life  time  or  at  her  death,  by 
any  instrument  adapted  to  pass  property 
of  the  kind  which  she  distributes;  and 
she  may  distribute  to  either  child  such 
kind  of  property  as  she  may  choose  to 
give  him  or  her. 

Steele  v,  Levisay  &  als.,  454 

'2nd.  That  F  may  sell  and  convey  the 
whole  or  any  part  of  the  property,  and 
distribute  the  proceeds  of  the  sale. 

Idem,        454 

3rd.  That  F  having  a  discretion  as  to 


the  time  and  manner  of  distribution,  a 
purchaser  of  land  from  her  is  not  bound 
to  see  to  the  application  of  the  purchase 
money.  Idem,        454 

4th.  Quasre :  If  each  child  is  entitled  to 
have  ultimately  an  equal  share  of  the  es- 
tate. Idem,         454 

POWER  OF   ATTORNEY. 
See  Principal  and  Agent,  passim. 

PRACTICE  AT  COMMON  LAW. 

1.  Whether  a  plaintiff  shall  be  permitted 
to  introduce  further  evidence  after  the  de- 
fendant's evidence  is  introduced,  is  a  mat- 
ter within  the  discretion  of  the  court  trying 
the  cause,  and  its  exercise  will  rarely,  if 
ever,  be  controlled  by  an  appellate  court: 
Clearly  he  has  a  right  to  introduce  evidence 
to  rebut  that  of  the  defendant. 

Brooks  V.  Wilcox,  411 

854  *2.  Though  the  defendant  has  an- 
nounced that  he  is  through  with  his 
parol  evidence,  yet  under  circumstances, 
the  court  should  permit  him  to  recall  a  wit- 
ness for  the  plaintiff  who  had  referred  to 
the  plaintiff's  books,  and  to  have  them  pro- 
duced. 

McDowell's  ex'or  v,  Crawford,  378 

3.  If  a  deed  of  the  defendant  is  introduced 
collaterally  upon  a  tilal,  as  evidence,  he 
may  show  that  it  is  not  his  deed  without 
making  oath  to  the  fact:  And  for  this  pur- 
pose he  may  introduce  a  subscribing  wit- 
ness to  it,  to  prove  that  it  was  misread  to 
the  defendant. 

Harrison  v.  Middleton,  527 

4.  The  court  may  refuse  to  give  an  in- 
struction, because  it  is  so  obscurely  ex- 
pressed as  to  leave  in  doubt  the  meaning 
intended. 

lycvasser  v.  Washburn,  572 

5.  The  court  should  refuse  to  give  an  in- 
struction where  it  is  obscure  and  calculated 
to  mislead  the  jury;  or  where  it  asks  the 
court  to  decide  upon  a  fact  in  issue  in  the 
cause ;  or  where  it  is  irrelevant  or  not  ap- 
plicable to  the  evidence. 

Kincheloe  v,  Tracewells,  587 

6.  Upon  a  motion  by  the  plaintiff  to  in- 
struct the  jury  to  disregard  all  the  docu- 
mentary evidence  of  the  defendant,  of 
which  some  parts  are  legal  and  other  illegal, 
the  court  may  properly  overrule  the  motion, 
without  undertaking  to  state  to  the  jury 
which  is  legal  and  which  is  illegal. 

Idem,         587 

7.  A  comment  of  the  judge  upon  the 
weight  of  the  evidence  in  the  cause,  when 
excluding  other  evidence  offered,  being 
calculated  to  mislead  the  jury,  is  a  ground 
for  a  new  trial. 

McDowell's  ex'or  v*  Crawford,  378 

8.  It  was  not  improper  before  the  act. 
Code,  p.  706,  {  9,  to  render  a  judgment  for 
costs  in  favor  of  a  defendant  against  a  per- 
son for  whose  benefit  the  suit  was  brought, 
when  the  defendant  succeeded    in  the  case. 

Pates  V,  St.  Clair,  22 
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9.  A  judgment  being  rendered  by  consent 
of  parties,  by  their  attorneys,  is  by  the 
attorney  of  the  party  for  whose  benefit  the 
suit  was  brought.  Idem,        22 

10.  How  a  witness  may  be  permitted  to 
refresh  his  memory.  See  Witness,  No.  4, 
5,  6,  and 

Harrison  v.  Middleton,  527 

11.  How  a  witness's  interest  may  be  dis- 
proved.    See  Witness,  No.  1,  and 

Idem,        527 

12.  What  causes  may  be  removed  from  a 
County  to  a  Circuit  court.  See  Courts,  No. 
1,  2,  3,  and  Idem,        527 

Kincheloe  z/.  Tracewells,  587 

13.  When  judgment  should  be  for  the  de- 
fendant, notwithstanding  the  verdict.  See 
Jeofails,  No.  1,  2,  and 

Boyles'  adm'rv.  Overby,  202 

PRACTICE  IN  CHANCERY. 

1.  As  to  proceedings  against  absent 
debtors.     See  Absent  Debtors,  passim,  and 

O'Brien  A  als.  v,  Stephens  &  als.,     610 

2.  An  objection  to  the  jurisdiction  of  the 
court  in  the  case  of  an  injunction  to  an  ex- 
ecution, may  be  taken  at  the  hearing  of 
the  cause. 

Beckley  v.  Palmer  A  al.,  625 

3.  Bill  by  a  joint  purchaser  of  land  for 
partition,  claiming  the  larger  portion  of 
the  land;  though  plaintiff  fails  to  make 
out  this  claim,  yet  the  court  may  decree 
the  partition  according  to  the  rights  of  the 
parties. 

Jarrett  v,  Johnson,  327 

4.  Upon  a  bill  against  a  trustee  and 
cestui  que  trust  in  a  deed,  the  trustee  an- 
swers and  puts  the  allegations  of  the  bill 
in  issue ;  but  the  bill  is  taken  for  confessed 
as  to  the  cestui  que  trust.  The  answer  of 
the  trustee  protects  the  cestui  que  trust, 
and  the  plaintiff  must  prove  his  case  as  to 
both. 

Johnston  v.  Zane's  trustees  A  als.,    552 

5.  Bill  by  heirs  against  one  of  them  in 
possession  claiming  title;  and  the  court 
directs  plaintiffs  to  establish  their  title  at 
law.  If  there  is  any  equitable  grounds  to 
repel  the  statute  of  limitations,  it  should 
be  stated  in  the  bill;  and  the  court,  in 
making  the  order  for  the  trial  of  the  title 
at  law,  should  direct  that  the  plaintiffs 
should  have  the  benefit  of  this  equity  on 
the  trial. 

Caperton  A  al.    v,    Gregory  A  als. 
lessee,  505 

6.  When  an  issue  should  not  be  directed. 
See  Issues  out  of  Chancery,  No.  2,  3,  and 

Smith's  adm'r  v.  Betty  A  others,       752 
Same  v.  Thurman  A  others,  752 

7.  If  upon  the  proofs  the  bill  should  have 
been  dismissed  when  the  issue  was  directed, 
though  there  is  a  verdict  for  the  plaintiff, 
the  bill  should  notwithstanding,  be  dis- 
missed at  the  hearing.  Idem,        752 

8.  Creditor  qualifies  as  administrator  on 
his  debtor's  estate,  and  after  exhausting 
the  personal  assets  in  payment  of  debts,  is 


still  a  creditor.  In  a  suit  by  the  heirs  in 
the  county  court  the  land  is  sold ;  and  the 
administrator  files  a  bill  in  the  circuit 
court  to  enjoin  the  payment  of  the  purchase 
money  to  the  heirs,  and  asks  to  have  it 
applied  to  his  debt :  held : 

1st.  He  is  entitled  to  have  the  pro- 
855      ceeds  *of  the  land  applied   to  pay  his 
debt. 
Williams  v.  Williams  A  als.,  95 

2nd.  The  injunction  should  only  go  to 
restrain  the  payment  of  the  purchase 
money  to  the  heirs;  and  should  not 
restrain  the  collection  of  it  by  the  county 
court.  Idem,        95 

3rd.  Though  it  would  have  been  more 
regular  for  the  administrator  to  connect 
himself  by  petition  or  bill,  with  the  pro- 
ceedings in  the  county  court,  in  which 
the  fund  had  been  realized,  yet  there  is 
no  serious  objection  to  the  mode  adopted 
by  him.  The  county  court,  instead  of 
directing  the  money  to  be  paid  to  the 
heirs,  may  direct  it  to  be  paid  to  such 
person  as  the  Circuit  court  may  appoint 
to  receive  it^  or  one  of  the  suits  may  be 
removed  to  the  court  in  which  the  other 
is  pending.  Idem,        95 

9.  When  there  may  be  a  decree  for  a 
specific  performance  without  directing  a 
conveyance. 

Bailey  v.  James,  468 

PRINCIPAL   AND  AGENT. 

1.  A  power  of  attorney  to  draw,  endorse 
and  accept  bills,  and  to  make  and  endorse 
notes  negotiable  at  a  particular  bank,  in 
the  name  of  the  principal,  in  the  absence 
of  anything  to  show  a  different  intention, 
must  be  construed  as  giving  authority  to 
act  only  in  the  separate,  individual  busi- 
ness of  the  principal :  And  an  endorsement 
of  a  bill  by  the  agent  in  the  name  of  his 
principal,  for  the  benefit  of  the  agent,  is 
beyond  his  authority,  and  does  not  bind 
the  principal. 

Stainback  v.  The  Bank  of  Virginia,  269 

Same  v.  Read  A  Co.,  281 

2.  A  party  dealing  with  the  agent  with 
knowledge,  or  means  of  knowledge,  that 
under  such  a  power  he  is  endorsing  the 
name  of  his  principal  for  his  own  benefit, 
is  not  entitled  to  recover  from  the  princi- 
pal. Idem,        269,  281 

3.  The  facts  that  the  attorney  who  was 
the  drawer  of  a  bill  upon  which  he  endorsed 
the  name  of  his  principal,  held  the  bill 
at  the  time  it  was  discounted  by  the  holder, 
and  that  the  proceeds  were  passed  to  his 
credit,  are  of  themselves  full  proof  that  the 
attorney  was  acting  for  his  own  benefit, 
and  not  that  of  his  principal. 

Idem,        269 

4.  A  power  of  attorney  to  draw,  endorse 
and  accept  bills,  and  to  make  and  endorse 
notes  negotiable  at  a  particular  bank,  in 
the  name  of  the  principal,  does  not  author- 
ize the  attorney  to  draw  a  bill  in  the  joint 
names  of  himself  and  his  principal. 

Stainback  v.  Read  A  Co.,  281 
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5.  Such  a  power  does  not  authorize  the 
attorney  to  draw  a  bill  in  the  name  of  his 
principal  for  the  benefit  of  the  attorney ; 
and  a  party  dealing  with  the  attorney,  and 
haying  the  means  of  knowing*  that  the 
agent  was  exceeding  his  powers  in  thus 
drawing  the  bill  for  his  benefit,  cannot 
recover  of  the  principal.  Idem,        281 

6.  What  declarations  of  an  agent  in  pro- 
curing a  deed  kre  admissible,  and  what  in- 
admissible, against  his  principal.  See 
£2vidence.  No.  11,  12,  and 

Smith's  adm'r  v.  Betty  &  others,       752 
Same  z/.  Thurman  &  others,  752 

PROMISSORY  NOTES  AND  BllylyS 
OF  EXCHANGE. 

1.  The  notarial  protest  of  a  foreign  bill 
of  exchange  states  that  the  notary  took  the 
bill  to  the  counting-house  of  the  drawee, 
and  there  exhibited  it  to  a  clerk  of  the 
drawee  and  demanded  acceptance  thereof, 
and  that  the  said  clerk  replied  that  the 
same  could  not  be  accepted.  The  protest  is 
sufficient  to  bind  the  endorser. 

Stainback  v.  The  Bank  of  Virginia,  260 

2.  Parol  evidence  that  the  clerk  was  au- 
thorized to  refuse  acceptance  of  a  bill,  is 
admissible  in  an  action  by  the  holder 
against  the  endorser.  Idem,        260 

3.  What  is  a  sufficient  notice  of  the  refusal 
of  the  drawee  to  accept  a  bill  drawn  in  Vir- 
ginia upon  a  house  in  lyondon. 

Idem,        260 

4.  A  note  made  in  a  particular  country  is 
to  be  deemed  a  note  governed  by  the  laws 
of  that  country,  whether  it  is  payable  there, 
or  it  is  payable  generally,  without  naming 
any  particular  place. 

Wilson  z/.  lyazier  Sl  als.,  477 

5.  The  possession  of  a  negotiable  instru- 
ment is  prima  facie  evidence  that  the  holder 
took  it  for  value,  and  that  he  came  to  it 
honestly.  Idem,        477 

6.  A  total  failure  of  the  consideration  of 
a  negotiable  note  does  not  impose  on  the 
innocent  holder  the  onus  of  proving  that 
he  gave  value  for  it.  Idem,        477 

7.  If  the  evidence  raises  a .  suspicion  of 
fraud  in  the  procurement  of  the  note,  then 
the  holder  is  bound  to  prove  that  he  gave 
value  for  it.  Idem,        477 

8.  There  having  been  a  total  failure  of 
consideration  of  a  negotiable  note,  and  the 
payee  having  endorsed  it  as  a  gift  to  a  third 
person,  who  endorsed  it  for  value;  though 
the  maker  is  compelled  to  pay  it  to  the 
holder  for  value,  he  is  entitled  to  recover 
from     the    payee;    and    if    he    is    unable 

to  pay  it,  from  the  endorser,  the 
856      ^amount  he  received  for  it:  And  upon 

a  bill  against  all  the  parties  he  will 
be  relieved.  Idem,        477 

9.  A  note  does  not  import  a  debt  existing 
previous  to  the  period  of  its  execution ;  but 
its  effect  is  to  give  the  debt  and  the  note  a 
cotemporaneous  origin. 

Johnston  v.  Zane's  trustees  &  als.,    552 

10.  See  Principal  and  Agent,  passim. 


PROTESTS. 


When  protest  sufficient.     See  Promissory 
Notes  and  Bills  of  Exchange,  No.  1,  and 
Stainback  v.  The  Bank  of  Virginia,  260 

PUBWC  WORKS. 

See  Contracts,  No.  5,  6,  7,  8,  and 

Kidwell  V.    The   Baltimore  &  Ohio 
Railroad  Co.,  676 

RECEIPTS. 

See  Evidence,  No.  5,  and 
B.  Staton  v.  Pittman,  sheriff,  99 

Pittman,  sheriff,  v.  R.  Staton,  99 

RECORDS. 

See  Evidence,  No.  9,  and 
Nelson's  adm'r  v.  Corn  well,  724 

REGISTRY  OF  DEEDS. 

1.  A  husband  is  not  a  competent  sub- 
scribing witness  to  a  deed  executed  during^ 
the  marriage,  by  which  real  estate  is  con- 
veyed to  his  wife,  either  for  the  purpose  of 
proving  the  due  execution  of  the  deed  when 
called  in  question,  or  for  the  purpose  of 
having  it  admitted  to  record. 

Johnston  &  wife  v.  Slater  A  al.,         321 

2.  A  deed  admitted  to  record  upon  proof 
by  subscribing  witnesses,  one  of  whom  vras 
the  husband  of  the  grantee,  is  null  and  void 
as  to  creditors,  not  having  been  dnlj  re- 
corded. Idem,         321 

REMOVAL  OF  CAUSES. 

What  causes  may  be  removed  from  the 
County  to  the  Circuit  courts,  after  being- 
pending  one  year.  See  Courts,  No.  1,  2, 
and 

Harrison  v*  Middleton,  527 

Kincheloe  v*  Tracewells,  587 

RENTS. 

1.  A  landlord  having  distrained  for  rent 
in  arrear  reserved  in  salt,  has  the  affidavit 
and  warrant  of  distress  returned  to  the  Cir- 
cuit court ;  and  the  defendant  appears  there, 
and  a  jury  is  empaneled  to  ascertain  the 
value  of  the  rent  in  arrear,  which  not  being- 
able  to  agree,  is  discharged ;  and  the  land- 
lord dismisses  the  case  in  that  court.  He 
may  then  apply  to  the  County  court  to  have 
the  value  of  the  rent  ascertained,  basing^ 
his  application  on  the  same  affidavit  and 
warrant  of  distress. 

Brooks  V.  Wilcox,  411 

2.  If  the  officer  levying  the  distress  thinks 
that  he  has  not  taken  sufficient  effects,  he 
may  make  a  second  levy.  Idem,  411 

3.  The  defendant  having  elected  to  have 
the  value  of  the  rent  reserved  ascertained 
by  a  jury,  it  is  not  error  to  swear  them  to 
ascertain  the  rent  said  to  be  due. 

Idem,  411 

4.  The  only  object  of  the  proceeding;-  be- 
fore a  jury  in  the  case  of  a  distress  for  rent, 
is  to  ascertain  the  value  in  money  of  the 
rent  in  arrear.  It  is  not  necessary  for  the 
landlord  to  prove  to  the  jury  that  a  warrant 
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has  been  levied  for  rent  reserved  in  some- 
thing other  than  money,  and  that  it  is  due 
and  in  arrear.  Idem,        411 

5.  The  jury  having  ascertained  the  value 
of  the  rent  in  arrear,  the  court  made  an 
order  directing  the  officer  to  sell  the  prop- 
erty distrains!  as  directed  by  law;  and 
after  satisfying  the  rent  due,  with  interest 
and  costs,  to  pay  over  the  balance  to  the 
tenant.  This  is  substantially  in  accordance 
with  the  statute.  Idem,        411 

6.  Under  the  act  of  March  2nd,  1827,  the 
landlord  was  entitled  to  interest  on  rent  in 
arrear  from  the  time  it  was  due. 

Idem,        411 

RKSCISSION  OF  CONTRACTS. 
1.  See  Vendor   and   Purchaser,    No.  S,  6, 


and 


Bailey  v.  James, 


468 


SCIRE    FACIAS. 


1.  Judgment  is  recovered  by  justices  for 
the  benefit  of  the  marshal  of  the  W.  chan- 
cery court.  The  defendant  being  dead,  the 
scire  facias  to  revive  the  judgment  recites 
it  correctly,  and  adds,  which  marshal  was 
W.     This  is  no  variance. 

Richardson's      adm'r     v.      Prince 

George  justices,  190 

Poindexter's  adm'r  v.  Same,  190 

2.  The  marshal  being  dead,  the  scire 
facias  recites  that  it  was  awarded  at  the 
instance  of  M  his  administrator.  It  was 
not  necessary  to  recite   at   whose  instance 

it  was    awarded;  and   the    recital  is 
S57      therefore  '^surplusage,    and  does   not 
vitiate  the  scire  facias. 

Idem,        190 

3.  It  not  appearing  from  the  scire  facias, 
the  record,  or  the  defendant's  plea,  that 
the  foundation  of  the  judgment  was  a  bond 
requiring  a  relator  in  the  action,  it  must 
be  regarded  as  a  common  law  liability, 
subject  to  be  sued  on  in  the  name  of  the 
obligees  without  a  relator ;  and  whether  W 
was  marshal  or  M  was  his  administrator, 
is  a  question  in  which  the  defendant  has 
no  interest ;  and  it  cannot  be  raised  by  him 
by  plea  in  bar  to  the  plaintiffs'  claim. 

Idem,        190 

4.  The  scire  facias  stated  that  the  judg- 
ment had  been  suspended  by  injunction. 
This  was  unnecessary,  and  may  be  regarded 
as  surplusage:  And  a  plea  in  bar  that  the 
judgment  had  not  been  suspended  by  in- 
junction, offered  no  bar  to  the  scire  facias. 

Idem,        190 

5.  The  scire  facias  further  stated  that  the 
injunction  had  been  dissolved.  A  plea  that 
it  had  not  been  dissolved,  is  bad;  and  an 
issue  made  up  upon  it  is  immaterial. 
Therefore,  though  improper  evidence  upon 
it  is  admitted,  it  is  no  cause  for  reversing 
the  judgment.  Idem,        190 

6.  The  pendency  of  an  injunction  to  a 
judgment  at  law  will  not  prevent  the  revival 
of  the  judgment  upon  the  death  of  either 
the  plaintiff  or  defendant ;  and  the  injunc- 
tion operates  upon  the  revived  judgment  on 


the  scire  facias,    to    restrain   and   prohibit 
the  issue  of  an  execution  thereon. 

Idem,        190 

SKTTI^EMEJNTS. 

See  Trusts  and  Trustees,  No.  5,  6,  and 
Johnston  v.  Zane's  trustees  &  als.,    552 

SHERIFFS. 
See  Insolvent  Debtors. 

SlyAVBS. 

1.  The  fact  that  slaves  are  on  the  prem- 
ises of  a  person  who  makes  no  claim  to 
them,  his  infant  daughter  who  claims  them, 
living  with  him,  will  not  sustain  an  action 
of  detinue  against  him  for  the  slaves,  by  a 
party  entitled  to  them. 

B.  Staton  v.  Pittman,  sheriff,  99 

Pittman,  sheriff,  v.  R.  Staton,  99 

2.  A  conveyance  of  land  and  slaves,  upon 
a  trust  to  permit  the  slaves  to  live  upon  the 
land  and  take  the  profits  of  the  land  and 
their  own  labor  to  their  own  use,  they  still 
continuing  to  be  slaves,  is  null  and  void, 
and  passes  nothing. 

Smith's  adm'r  v.  Betty  &  others,       752 
Same  v.  Thurman  A  others,  752 

SPECIFIC  PERFORMANCE- 

1.  See  Parceners. 

2.  A  vendor  having  but  an  equitable  title, 
and  only  selling  his  interest  in  the  prop- 
erty, without  warranty,  and  authorizing 
the  vendee  to  proceed  to  get  in  the  legal 
title ;  it  is  not  error  to  decree  a  specific  ex- 
ecution of  the  contract  at  the  suit  of  the 
vendor,  without  directing  a  conveyance  by 
him. 

Bailey  v,  James,  468 

STATUTES. 

1.  The  act.  Code,  ch.  122,  {  4,  p.  516,  in 
relation  to  the  attestation  of  wills,  con- 
strued in 

Parramore  v.  Taylor,  220 

2.  The  act,  1  Rev.  Code  1819,  ch.  128,  { 
103,  p.  511,  in  relation  to  jeofails,  con- 
strued in 

Boyles'  adm'r  t/.  Overby,  202 

3.  The  act,  1  Rev.  Code  1819,  ch.  113,  { 
13,  p.  449,  in  relation  to  rents,  construed  in 

Brooks  V.  Wilcox,  411 

4.  The  act  of  March  2d,  Sess.  Acts  of 
1827,  ch.  27,  2  3,  p.  26,  in  relation  to  inter- 
est on  rents,  construed  in  Idem,        411 

5.  The  act  of  March  18th,  1841,  Sess. 
Acts,  p.  31,  relinquishing  commonwealth's 
right  to  forfeited  lands,  construed  in 

Ivevasser  v.  Washburn,  572 

6.  The  act  of  March  28th,  1843,  Sess. 
Acts,  ch.  9,  i  4,  p.  17,  in  relation  to  the 
removal  of  causes,  construed  in 

Harrison  v.  Middle  ton,  527 

Kincheloe  v.  Tracewells,  587 

7.  The  act  of  April  3rd,  1852,  Sess.  Acts, 
ch.  95,  {1,  p.  78,  in  relation  to  remedies 
against  absent  debtors,  construed  in 

O'Brien  A  als.  v.  Stephens  A  als.,     610 
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8.  The  act,  1  Rev.  Code  1819,  p.  475-6,  { 
4,  in  relation  to  decrees  ag'ainst  absent  de- 
fendants, construed  in 

Kvans  &  als.  v.  Spurgin  &  ala.,  615 

9.  The  act,  Code,  ch.  96,  {  3,  p.  443,  in 
relation  to  ordinaries,  construed  in 

Yeager,  Ex  parte,  655 

10.  The  act.  Code,  ch.  38,  I  18,  p.  209,  in 
relation  to  selling  ardent  spirits,  con- 
strued in  Head's  Case,        819 

11.  The  act.  Code,  ch.  181,  {  5,  p.  681,  in 
relation  to  amendments,  construed  in 

Powell's  Case,        822 

12.  The  act.  Code,  ch.  193,  i  5,  p.  733,  in 
relation  to  forgeries,  construed  in 

Idem,        822 


858 


^SUBSTITUTION. 


1.  See  Sureties,  No.  2,  3,  4,  and 
Hill  V.  Manser  Sl  al.,  522 

2.  See  Executors  and  Administrators,  No. 

21,  and 

Braxton,  adm'r,  &c.    v.   Harrison's 
ex'ors,  30 

SURETIES. 

1.  A  guardian  qualified  in  1821.  In  1825 
he  transfers  a  bond  of  his  ward  to  a  party 
wholly  innocent  of  any  participation  in 
the  guardian's  fraud,  in  the  payment  of  a 
debt.  The  ward  comes  of  age  in  1832,  and 
takes  no  steps  to  obtain  his  estate  from  his 
guardian  until  1840,  when  the  guardian  be- 
comes insolvent.  He  then  sues  the  sureties 
of  the  guardian,  and  recovers  from  them 
the  amount  due  to  him  from  his  guardian. 
In  all  this  time  the  sureties  had  done  noth- 
ing to  secure  the  faithful  discharge  of  his 
duties  by  the  guardian,  or  to  compel  him 
to  pay  over  to  the  ward  his  estate  on  his 
coming  of  age.  Even  if  the  party  who  had 
received  the  bond  from  the  guardian,  could 
be  held  responsible  to  the  ward,  he  is  not 
responsible  to  the  sureties. 

Hunter  v.  L/awrence's  adm'r  A  al.,    Ill 

2.  A  surety  in  a  forthcoming  bond  is  a 
surety  for  the  debt ;  and  when  he  pays  it 
as  such  surety,  he  is  entitled  to  all  the 
rights  of  the  creditor  against  the  original 
debtor,  existing  at  the  time  he  became 
bound  for  the  debt :  And  the  judgment,  for 
the  benefit  of  the  surety  so  paying,  is  not 
extinguished,  but  is  transferred  with  all  its 
obligatory  force  against  the  principal,  and 
constitutes  a  legal  lien  upon  his  real  estate 
owned  at  the  date  of  the  judgment  or  after- 
wards acquired. 

Hill  V.  Manser  &  al.,  522 

3.  The  surety  in  a  forthcoming  bond  pays 
to  the  creditor  a  sum  certain,  on  the  execu- 
tion issued  on  the  bond  against  the  principal 
and  himself,  and  takes  a  receipt  as  for 
money  paid  by  him.  The  evidence  of  pay- 
ment afforded  by  the  receipt,  will  not  be 
repelled  by  proof  of  loose  declarations,  that 
he  had  loaned  the  money  to  the  principal 
debtor,  who  was  his  brother,  so  as  to  de- 
prive him  of  the  right  to  be  substituted  to 
the  rights  and  remedies  of  the  creditor. 

Idem,        522  j 


4.  The  creditor  having  taken  a  deed  of 
trust  from  the  principal  debtor,  to  secure 
the  debt,  and  the  debtor  having  subse- 
quently given  another  deed  of  trust  upon 
the  same  and  other  property,  to  secure  debts 
to  a  third  party,  one  of  which  was  for 
money  loaned  to  pay  a  balance  due  on  the 
judgment  of  which  this  third  party  had 
notice,  the  surety  in  the  forthcoming  bond 
is  entitled  to  have  the  property  embraced  in 
the  first  deed  applied  to  satisfy  the  amount 
he  has  paid,  with  interest  on  so  much 
thereof  as  went  to  discharge  the  principal 
of  the  debt ;  and  if  that  property  does  not 
discharge  it,  to  have  the  land  embraced  in 
the  second  deed  subjected  to  discharge  the 
balance.  Idem,        522 

SURPLUSAGE. 

1.  What  will  be  deemed  surplusage.  See 
Scire  Facias,  No.  2,  4,  and 

Richardson's      adm'r      v.      Prince 
George  justices,  190 

Poindexter's  adm'r  v.  Same,  190 

2.  When  a  description  of  a  defendant  as 
administrator  ma3'  be  deemed  surplusage. 
See  Executors  and  Administrators,  No.  5, 
and 

Fitzhugh'sex'or  v.  G.  Fitzhugh,        300 

SURVIVOR. 

To  what  period  the  survivorship  will 
relate.  See  Limitation  of  Estates,  No.  1, 
and 

Martin's     adm'r,     Ac.     v,    Kirby, 
adm'r,  Ac,  &  als.,  67 

TAX  SALES. 

1.  A  party  claiming  title  under  a  deed 
from  a  deputy  sheriff,  for  land  sold  for 
nonpayment  of  taxes  under  the  act  of  Feb- 
ruary 9th,  1814,  must  show  that  the  person 
described  as  high  sheriff,  was  such,  and  the 
grantor  in  the  deed  was  his  deputy. 

Hobbs  V.  Shumates,  516 

2.  Though  such  deed  recites  an  insuffi- 
cient advertisement  of  the  property  con- 
veyed, it  is  not  thereby  vitiated;  but  is 
valid  to  convey  such  title  as  by  law  the 
sheriff  was  authorized  to  convey. 

Idem,        516 

TRUSTS  AND  TRUSTEES. 

1.  A  court  of  equity  will  not  in  general, 
assume  the  exercise  of  a  discretionary 
power  vested  in  a  trustee,  nor  interfere  to 
control  a  trustee  acting  bona  fide  in  the 
exercise  of  his  discretion :  Nor  will  a  suit 
be  entertained  to  compel  a  trustee  to  exer- 
cise his  power. 

Cochran  v.  Paris  A  als.,  348 

2.  Testator  gives  his  estate  to  his  execu- 
tors, for  the  benefit  of  his  son ;  and  if  and 
when  they  shall  judge  that  it  would  be  pru- 
dent to  entrust  him  with   it,  to  turn  it  over 

to  him.  The  executors  having 
859      ^declared    their    judgment    that    the 

son  may  be  entrusted  with  the  estate, 
equity  will  compel  them  to  turn  over  the 
estate  to   him :  And    before   it  is  done,  the 
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son  has  such  an  interest  in  the  estate,  that 
it  is  subject  to  his  debts.  Idem,        348 

3.  Real  estate  is  conveyed  to  secure  debts. 
The  grantor  in  the  deed  has  at  the  time, 
but  an  equitable  title,  but  is  entitled  to  call 
for  the  legal  title.  It  is  an  abuse  of  his 
power  by  the  trustee,  to  sell  the  property 
before  getting  in  the  legal  title. 

Rossett  V.  fisher  &  al.,  492 

4.  The  trustee  having  sold  the  property 
for  one-fourth  of  its  value,  without  getting 
in  the  legal  title,  and  the  principal  creditor 
having  become  the  purchaser,  under  the 
circumstances,  equity  will  set  aside  the 
sale.  Idem,        492 

5.  A  settlement  which  gives  to  the 
grantor  a  bare  maintenance  with  his  wife 
for  life,  and  provides  that  the  property  shall 
not  be  subject  to  his  debts  thereafter  con- 
tracted, does  not  vest  him  with  such  an  in- 
terest in  the  property,  as  can  be  subjected 
to  satisfy  such  after  contracted  debts. 

Johnston  v.  Zane's  trustees  &  als.,    552 

6.  Upon  a  bill  against  a  trustee  and  cestui 
que  trust  in  a  deed,  the  trustee  answers  and 
puts  the  allegations  of  the  bill  in  issue ; 
but  the  bill  is  taken  for  confessed  as  to  the 
cestui  que  trust.  The  answer  of  the  trustee 
protects  the  cestui  que  trust ;  and  the  plain- 
tiff must  prove  his  case  as  to  both. 

Idem,        552 

7.  A  conveyance  of  lands  and  slaves  upon 
a  trust  to  permit  the  slaves  to  live  upon  the 
land,  and  take  the  profits  of  the  land  and 
of  their  own  labor  to  their  own  use,  they 
continuing  to  be  slaves,  is  null  and  void, 
and  passes  nothing  to  the  grantee  or  the 
slaves. 

Smith's  adm'r  v,  Betty  Sl  others,       752 
Same  v,  Thurman  &  others,  752 

8.  Money  lent  by  a  bachelor  uncle  to  his 
nephew,  to  secure  which  a  deed  of  trust 
was  executed,  was  held  under  the  circum- 
stances, to  have  been  given  and  released  by 
the  uncle  to  the  nephew,  so  that  a  court  of 
equity  would  refuse  to  enforce  the  trust  at 
the  suit  of  the  executors  of  the  uncle. 

fitzhugh's  ex'ors  v,  f^itzhugh,  210 

9.  See  Conveyances,  Fraudulent. 

UPPER  APPOMATTOX  COMPANY. 

1.  In  a  proceeding  to  recover  damages 
against  the  company  under  {  9  of  the  act 
of  February  23d,  1835,  Sess.  Acts,  the  jury 
having  returned  their  report  ascertaining 
the  damages,  and  the  company  having  ex- 
cepted and  obtained  a  continuance  of  the 
cause,  the  plaintiff  dies.  The  proceeding 
may  be  revived  by  the  administrator,  but 
not  by  the  heirs,  of  the  plaintiff. 

Upper  Appomattox  Co.  v,  Hardings,     1 

VARIANCE. 

What  is  not  a  variance.  See  Scire  Facias, 
No.  1,  and 

Richardson's      adm'r      v.      Prince 

George  justices,  190 

Poindexter's  adm'r  v.  Same,  190 

VENDOR  AND  PURCHASER. 
1.  Where  there  is  a  joint  purchase  of  land 


by  two,  to  whom  it  is  conveyed,  and  who 
give  their  bond  for  the  purchase  money ;  in 
the  absence  of  proof  of  any  agreement  to 
the  contrary,  they  are  entitled  to  the  land 
in  equal  portions. 

Jarrett  v,  Johnson,  327 

2.  One  of  the  purchasers  having*  previ- 
ously made  a  conditional  contract  for  the 
purchase  of  the  land,  agreed  in  writing 
with  the  other,  that  if  the  contract  was 
completed,  this  other  should  have  a  specified 
part  of  the  land ;  but  the  contract  was  not 
completed.  This  agreement  between  the 
purchasers  was  then  at  an  end,  and  cannot 
affect  their  rights  under  their  joint  pur- 
chase. Idem,        327 

3.  In  such  a  case  of  a  joint  purchase, 
parol  evidence  is  not  admissible  to  prove  an 
agreement  between  them  for  an  unequal 
division  of  the  land.  Idem,        327 

4.  In  such  a  case  the  purchaser  claiming* 
to  be  entitled  under  an  agreement  between 
them  to  the  largest  portion  of  the  land,  files 
a  bill  for  specific  performance  of  the 
agreement,  and  for  partition  accordingly. 
Though  he  fails  to  prove  the  agreement, 
the  court  may  go  on  to  make  partition  ac- 
cording to  the  legal    rights  of  the  parties. 

Idem,        327 

5.  Where  the  contract  for  the  sale  of  land 
is  entire  for  a  specific  sum  of  money,  and 
the  title  to  a  part  of  the  land  fails  from  a 
cause  of  which  both  vendor  and  vendee 
were  ignorant,  it  is  ground  for  the  rescis- 
sion of  the  whole  contract ;  but  the  purchaser 
cannot  insist  upon  a  partial  rescission. 

Bailey  v.  James,  468 

6.  In  such  a  case,  if  the  purchaser  declines 
to  rescind  the  contract,  he  must  pay  the 
whole  purchase  money.  Idem,        468 

7.  Upon  a  bond  to  pay  the  purchase  money 

of  land,  with  a  provision  that  upon 
860      *the    purchaser's  failure    to   get    the 

legal  title  from  a  third  party,  the 
contract  of  sale  shall  be  void,  the  purchaser 
having  been  let  into  possession,  and  con- 
tinuing to  hold,  and  himself  neglecting  to 
get  in  the  title,  he  shall  pay  interest. 

Idem,        468 

8.  The  vendor  having  but  an  equitable 
title,  and  only  selling  his  interest  in  the 
property  without  warranty,  and  authorizing 
the  purchaser  to  proceed  to  get  in  the  legal 
title,  it  is  not  error  to  decree  a  specific  ex- 
ecution of  the  contract  at  the  suit  of  the 
vendor,  without  directing  a  conveyance  by 
him.  Idem,        468 

9.  When  purchaser  not  bound  to  see  to 
the  application  of  the  purchase  money. 
See  Powers,  No.  1,  and 

Steel  V,  lycvisay  &  als.,  454 

VERDICT. 

1.  In  ejectment  the  jury  set  out  the  wills 
of  a  grand  father  and  father ;  and  if  the 
son,  who  is  dead,  took  under  the  father's 
will,  they  find  for  the  plaintiffs:  If  he  took 
under  the  will  of  the  g^nd  father,  they 
find    for   the   defendants.    The    verdict   is 
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Bttfficientlj  certain ;  and  submits  the  simple 
question  upon  the  construction  of  the  wills 
to  the  court. 

Callis  Sl  als.  v.  Kemp  &  als.,  78 

2.  See  Bjectmenty  No.  4,  5,  and 

Idem,        78 

WASTE  AND  UNAPPROPRIATED 

LANDS. 

1.  The  land  at  Old  Point  Comfort  had 
been  appropriated  to  the  public  use,  and 
was  not  waste  and  unappropriated  lands 
which  might  be  appropriated  by  entry  and 
patent. 

French  v.  Bankhead,  136 

2.  How  an  entry  of  waste  and  unappro- 
priated land  must  be  made.  See  Entry  of 
Ivand,  passim,  and 

McNeel  v.  Herold,  309 

3.  A  patent  for  land  forfeited  to  the  com- 
monwealth, passes  nothing. 

L/evasser  v.  Washburn,  572 

WILrLS. 

1.  What  does  not  constitute  incapacity  in 
a  testator. 

Parramore  v.  Taylor,  220 

2.  What  is  not  an  improper  influence 
which  will  invalidate  a  will. 

Idem,        220 

3.  The  Code,  ch.  122,  {  4,  p.  516,  in  rela- 
tion to  the  attestation  of  wills,  does  not 
require  that  the  witnesses  shall  subscribe 
their  names  in  the  presence  of  each  other. 

Idem,        220 

4.  T  subscribes  his  name  to  his  will  in 
the  presence  of  C,  and  requests  C  to  attest 
it,  who  does  so.  B  is  then  called  into  the 
room,  and  T  again  acknowledges  the  paper 
as  his  will,  and  requests  B  to  attest  it,  who 
does  so,  C  being  present  when  T  acknowl- 
edges the  paper  to  B,  but  not  subscribing 
it,  and  not  recognizing  his  subscription  at 
that  time ;  the  whole,  however,  being  done 
within  a  few  minutes.  The  will  is  duly 
attested.  Idem,        220 

5.  In  construing  a  provision  in  a  will, 
the  whole  instrument  is  to  be  looked  to,  to 
ascertain  the  intention  of  the  testator. 

Cheshire  v,  Purcell,  771 

6.  In  construing  a  will,  if  the  language 
be  popular  and  ordinary,  its  meaning  is  to 
be  construed  according  to  its  usual  accepta- 
tion ;  if  technical  legal  terms  are  used,  they 
are  .to  be  construed  in  the  sense  which  the 
law  affixes  to  them. 

Robinsons  v,  Allen  &  others,  785 

7.  A  will  appearing  upon  its  face  to  have 
been  made  by  a  married  woman,  if  it  has 
been  regularly  admitted  to  probat  in  the 
proper  court,  its  validity  cannot  be  ques- 
tioned in  a  collateral  suit.  Idem,        785 

8.  See  Lfimitation  of  Estates,  passim. 


WITNESS. 


1.  A  witness  is  called  who  is  objected  to 
as  being  interested,  and  proof  aliunde  of 
his  interest  is  introduced.  He  is  then  ex- 
amined on  his  voir  dire  by  the  party  calling 
him,  to  show  that  he  has  no  interest,  and 
this  is  objected  to  by  the  other  party ;  but 
before  he  is  sworn  in  chief,  a  deed  is  pro- 
duced, which  shows  he  has  no  interest.  If 
it  was  error  to  examine  him  on  his  voir  dire, 
it  was  cured  by  the  proof  of  his  want  of 
interest  before  he  was  sworn  in  chief. 

Harrison  v,  Middleton,  527 

2.  Slaves  are  bequeathed  to  one  for  life, 
and  on  his  dying  without  heirs,  over  to 
another.  In  a  controversy  between  the 
contingent  legatee  and  a  purchaser  under 
the  legatee  for  life,  who  was  one  of  two 
executors,  the  other  executor  is  a  competent 
witness  for  the  contingent  legatee,  to  prove 
the  assent  of  the  executors  to  the  legacy 
for  life. 

Frazer's  adm'r  v,  Bevill  A  als.,  9 

3.  A  husband  is  not  a  competent  sub- 
scribing witness  to  a  deed  executed  during 
the  marriage,  by  which  real  estate  is  con- 
veyed to  his  wife,  either  for  the  purpose  of 

proving    the   due    execution    of    the 
861      *deed  when  called  in   question,  or  for 

the  purpose  of  having  it  admitted  to 
record. 

Johnston  8l  wife  v.   Slater  &  al.,        321 

4.  A  witness  may  refresh  his  memory  by 
reference  to  a  paper,  whether  an  original 
or  a  copy,  and  whether  written  by  himself 
or  another:  But  he  must  then  speak  from 
his  own  recollection  thus  refreshed. 

Harrison  ?;.  Middleton,  527 

5.  But  a  surveyor  who  made  a  survey  from 
a  diagram  handed  him  by  the  plaintiff,  and 
which  he  has  in  court,  may  refer  to  the 
courses  and  distances  on  the  diagram, 
though  he  may  not  be  able  to  remember 
them  independent  of  it:  The  diagram  is 
itself  evidence,  and  he  may  point  out  on  it 
the  lines  he  ran.  Idem,        527 

6.  An  extract  or  copy  from  his  field  notes, 
taken    by  a  surveyor,  is   not  evidence ;  and 
he  can  only  use  it   to   refresh  his  memory;, 
and  must  then  speak  from  his  recollection. 

Idem,        527 

WRIT  OF    RIGHT. 

1.  See  Adversary  Possession,  No.  1,  2,  3, 
4,  and 

Koiner  v,  Rankin's  heirs,  420 

2.  The  quantity  and  boundaries  of  the 
land  described  in  the  count,  and  in  the 
verdict,  vary  from  each  other;  but  the  ver- 
dict finds  that  the  land  therein  described  is 
the  tenement  mentioned  in  the  count.  It  is 
to  be  presumed  that  the  description  given 
in  the  count  is  a  mistaken  description,  and 
that  the  land  recovered  is  ^the  land  de* 
manded. 

Koiner  v.  Rankin's  heirs,  420 
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Jones  V,  Dwyer,  15  East  21 447 

Jones  V,  Lucas,  1  Rand.  268 488 

Jones  V,  Marsh,  Cas.  Temp.  Talb.  63-^..  385 

Jones  V,  Morgan,  1  Bro.  C.  C.  206 139 

Jones  and  Murray,  2  Ves.  &  Bea.  313 208 

Jones'  lessee  v,  Ruffin,  3  Dev.  404 289 

Joy  and  Jackson,  9  John.  102 . .  282 

Judges  of  Sweet  Springs  and  Dew,  3  Hen. 

&Munf.  1 306 

Justices  of  Derbyshire  and  Rex,  1  W. 

Black.  606 273 

Kane  and  Koger,  5  Leigh  606 416 

Keel  V,  Herbert,  1  Wash.  203 489 

Keevan  v.  Branch,  1  Gratt.  274 383 

Kellog  and  Roosevelt,  20  John.  208 445 

Kelly  V.  Scott,  5  Gratt.  479 366 

Kelsoe  and  Bruner,  1  Bibb  487 522 

Kemp  and  Hiscocks,  19  John.  172 581 

Kendall,  ex  parte,  17  Ves.  514.  ...506.  507,  511 
Kenny  &  wife  and  Watts,  3  Leigh  272. . .  109 

Kennon  v,  McRoberts,  1  Wash.  96 205 

Kidney  v,  Cousmaker,  1  Ves.  jr.  436 397 

Kilbourne  and  Theebridge,  2  Ves.  233. . .  148 

Kilea«rfRowt,  Gilm.  202 489 

Kilgour  V,  Aschom,  5  Har.  &  John.  82. . . 

329,  330 

Kimball  v,  Davis,  19  Wend.  437 495,  4% 

Kincheloe  v.  Trace  wells,  11  Gratt.  587. . . 

254,  478 

King  and  Hassler's  lessee,  9  Gratt.  115. . 

571  573 

King  V.  Hopper,  3  Price  495 .....'  286 

King  V.  Inhab.  Farringdon,  2  T.  R.  406. .  680 

King  V,  Inhab.  Ryton,  5  T.  R.  259 681 

King's  reps,  and  Jackson,  8  Leigh  689. ..  505 

King  V,  Raffity,  1  Keen  601  651 

King  and  Robin,  2  Leigh  141 382 

Kingsberry  and  Evans  &  wife,  2  Rand. 

120 109, 114 

Kippers  and  Calaghan,  7  Leigh  608 618 

Kircudbright  v,  Kircudbright,  8  Ves.  51 . .  39 
Knight  V,  Hughes,  3  Car.  &  Payne  467. .  653 

Knight  V.  Yarborough,  4  Rand.  566 489 

Knott  and  Eldridge,  Cowp.  214 588 

Koger  V.  Kane,  5  Leigh  606 416 

Lacy  and  Quarles,  4  Munf.  251 81,  385 

Lady  Arundell  v.  Phipps,  10  Ves.  139 385 

Lady  Falkland  and  Strode,  3  Ch.  R.  98. .  208 

Lafferty  and  Day,  4  Pike  450    523 

Lambert  and  Hamersley,  2  John.  Ch.  508..  511 

Lamb  and  Morton,  7  T.  R.  125 597 

Laming  and  Doe,  2  Burr.  1100 137,  150 

Lampley  v.  Blower,  3  Atk.  396 147 

Lane  v.  Mason,  5  Leigh  520  446 

Lane  and  Tidball,  Gilm.  130 416 

Lane  v.  Williams,  2  Vern.  272 507,  511 

Lang  V,  Lee,  3  Rand.  410 439 

Langley  v,  Fisher,  5  Beav.  443 382 

Langstaffe  v,  Fenwick,  10  Ves.  405 550 
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Casbs  Citbd. 


!Laquere  and  Jackson,  5  Cow.  221. . .  .684,  685 
Larroway  a»(/ Jackson,  3  John.  Cas.  283. . 

683,684,  687 

I^aw  and  Ray,  3  Cranch  179 70 

L/aws  and  Peterman,  6  Leigh  523 281 

Lawton,  ex  parte,  3  Dess.  199 39 

Leavens  a»a  Quinebatigfiank,  2  Conn.  87 

693,  694 

Lee  V,  Atkinson,  Yelv.  172 177 

Lee  V,  Bank  U.  S.,  9  Lee  200 431,  432 

Lee  and  Brown,  6  Barn.  &  Cress.  697,  9 

Dow.  &  Ryl.   700 652 

Lee  and  Lang-,  3  Rand.  410  439 

Legg  and  Peggy,  6  Munf .  229 354 

Legh  and  Nanfan,  2  Marsh.  107 143 

Leonard  and  Thomas,  2  Scam.  326 707 

Lewis  V.  Adams,  6  Leigh  320 429 

Lewis  z'.  Caperton,   8  Gratt.  148 384 

Lewis  V,  Mobley,  4  Dev.  &  Bat.  323.  .169,  170 

Lightbound  and  Winter,  Strange  301 582 

Lightfoot  V,  Gill,  1  Bro.  Par.  Cas.  250. . .  397 

Light  and  Maxwell,  1  Call  117 281,  290 

Linney's  adm'r  v.  Dare's  adm'r,  2  Leigh 

588 505,  507,  514 

Lisle  V.  The  State,  6  Missouri  426 699 

Lively  and  Beall,  8  Leigh  658 416 

Lively  and  Pollard's  heirs,  2  Gratt.  216. .  281 

Lockridge  v.  Carlisle,  2  Leigh  186 446 

Loeschman  v,  Machin,  3  Eng.  C.  L.  359. . 

167,168,169,171 

Logan  V,  Logan,  13  Alab.  653 39 

Lomasan^  McLaughlin,  3  Strobh.  Law 

85 175, 187 

Long  V.  Morton,  2  Marsh.  39 581 

Lord  Kinnaird  and  Aveson,  6  East  188. .  383 
Lord  Walpole  z/.  Earl  of  Cholmondeley, 

7T.  R.  138 208 

Lowry  v,  Hutson,  2  Va.  Cas.  42 18 

Lucas  z/.  Jones,  1  Rand.  268 488 

Lucy  V,  Cheminant's  adm'r,  2  Gratt.  36. . 

129,  336.  351,  397,  398 

Lupton  and  Tidball,  1  Rand.  194 138 

Lyford  and  Doe,  4  Mau.  &  Sel.  550 '  209 

Lynch  v.  Thomas,  3  Leigh  682 132 

Machin  v,  Loeschman,  3  Eng.  C.  L.  359. . 
167.  168,  169,  171 

Madison  and  Marberry.  1  Cranch  137 309 

Mahon  and  Johnston.  7  Leigh  317 728 

Mair  v,  Glennie.  4  Mau.  &  Sel.  240 447 

Malony  and  McGuire.  1  B.  Monr.  224 383 

Maitlanda»</  Dishazer,  12  Leigh  524.  .674,  679 

Mandeville  v.  Perry,  6  Call  78 489 

Manns  and  Givens,  6  Munf.  161 281 

Manns  v,  Givens.  7  Leigh  689 273 

Maria  v,  Surbaugh .  2  Rand    228 

. .  128,  334,  335,  337,  338.  340,  345. 347,  397,  398 

Marbury  v,  Madison,  1  Cranch  137 309 

Marchant  and  Parker,  1  Young  &  Col. 

290 220 

Markham  and  Guerrant.  4  Leigh  279. . . .  429 

Marshall  and  Miller,  1  Va.  Cas.  158 18 

Marsh  and  Jones,  Cas.  Temp.  Talb.  63. . .  385 

Martin's  Case,  2  Leigh  745        705 

Martin  and  Doe,  1  Nev.  &  Man.  524 205 

Martin  v,  Drinkwater,  2  Beav.  215 208 

Martiney's  ex'or  and  Philips,  10  Gratt. 
333 170 

Martin  v,  Mitchell.  2  Jac.  &  Walk.  413...  106 

Martin  a»^  North,  6  Simmons  266 138 

Mason  and  Lane,  5  Leigh  520 446 

Mason  v,  Robinson,  2  Sim.  &  Stu.  295. . .  225 


Mason  &  wife    and  Warners,   5   Munf. 

242 138,  148 

Masters  v,  Vamer,  5  Gratt.  168 281 

Mathews  and  Abraham,  6  Munf.  159 

^gQ  ^^    4^2 

Matthews  and  Hunter,  12  Leigh  228*. . . . .'  691 

Mattox  V.  Craig,  2  Bibb  584 522 

Maxwell  and  Jackson,  5  Rand.  636 18 

Maxwell  v.  Light,  1  Call  117     281,  290 

Maynard  and  Blow,  2  Leigh  29.  .384,  386,  653 
Mayor,  &c.,  of  Columbus  v,  Howard,  6 

Georgia  213 175,  287 

Mayor,  &c.,  v.  Hunter,  2  Munf.  228 622 

Mays  V,  Callison.  6  Leigh  230 618,  728 

McCandish  v.  Edloe,  3  Gratt.  330 125 

McCann  v,  Janes,  1  Rob.  256 106 

McClure  v.  Young,  3  Rich.  Equ.  559 138 

McCorkle  v,  Binns,  5  Binn.  340 709 

McDonnell  and  Robinson,  2  Barn.  &  Aid. 

134  447 

McDowell  and  Carper,  5  Gratt.  212 

282,  286,  446 

McGuire  v.  Maloney,  1  B.  Monr.  224 383 

McKinley   v.  Smith,  Hardin  167 699 

McKinnon  v,  McLean,    2    Dev.    &  Bat. 

Law  79 289 

McLaughlin  v,  Lomaa,  3  Strobh.  85.  .175, 187 
McLean  and  McKinnon,  2  Dev.  &  Bat. 

Law  79 289 

McMichen  v,  Amos,  4  Rand.  134.  A 490 

McNair's  adm'r  v.  Hawkins,  4  Bibb  390. .  138 

McNairy  and  Watson,  1  Bibb  356 522 

McRoberts  and  Kennon,  1  Wash.  96 205 

McWhirt's  Case,  3  Gratt.  594 728 

McWilliams  a»</ James,  6  Munf.  301 150 

Melson  v.  Cooper,  4  Leigh  408 397 

Merchants'  Bank  of  Baltimore  and  Bank 

U.  S.,  1  Rob.  573 660,  663 

Merimack  Bridge  and  Ellis,  2  Pick.  243. .  206 
Methodist  Episcopal  Church  v.  Jaques,  3 

John.  Ch.  77,  17  John.  548 431 

Michell  V.  Cue,  2  Burr.  660 582 

Millard  and  Barker.  18  Wend.  572 593 

Miller  v,  Argyle,  5  Leigh  460 416 

Miller  and  Cales.  8  Gratt.  6 571 

Miller  V,  Marshall,  1  Va.  Cas.  158 18 

Miller  and  Ralston,  3  Rand.  44 416 

Miller  v.  Travers.  8  Bingh.  244 208,  212 

Millspaugh  a^^/ Crawford,  13  John.  87 600 

Milton   and  Atwell's  adm'r,    4   Hen.  A 

Munf.  253 58 

Mima  Queen  v,  Hepburn,  7  Cranch  290. . 

281,282 

Mingo  and  Paup's  adm'r,  4  Leigh  163. . .  130 

Minnethorpe  and  Gray,  3  Ves.  103 208 

Mitchell  and  Gibbes,  2  Bay  120 582 

Mitchell  and  Martin,  2  Jac.  &  Walk.  413. .  106 

Mobley  and  Lewis,  4  Dev.  &  Bat.  323 

169,170 

Monroe  v.  The  State.  5  Georgia  142 700 

Moore  v,  Fenwick,  Gilm.  214 587 

Moore  v.  Holt,  10  Gratt.  284 445 

Moore  v,  Moore's  ex'or.  8  Gratt.  307 259 

Moore  and  Richie,  5  Munf.  388 489 

Moore  and  Tavlor,  2  Rand.  563. .  .81,  385.  387 
Morewood  a»/Outram,  5  T.  R.  121 . .  .280,  281 
Morewood  v.  Wood,  14  East  327,  note. . . .  280 

Morgan  and  Jones,  1  Bro.  C.  C.  206 139 

Morrison  and  Peay,  10  Gratt.  149 447 

Mortlock  V.  BuUer.  10  Ves.  292 Ill 

Morton  v.  Lamb,  7  T.  R.  125 597 

Morton  and  Long,  2  Marsh.  39 581 
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Moaby  and  Bradley,  3  Call  44 138, 147 

^loseley  and  Choice,  1  Bailey  S.  C.  136. .  523 

Moseley  and  Swift,  10  Verm.  208 167, 168 

Moses  and  Crawford,  10  Leigh  277 

334,  339,  341,  346,  352,  357,  3f8 

Moyer  and  Jackson,  13  John.  531 213 

Mullen  z/.  Knsley,  8  Humph.  428 175 

Murray  v,  Jones,  2  Ves.  &  Bea.  313 208 

Nanfan  v,  Legh,  2  Marsh.  107 143 

Neilz/.  Neil,  lLreigh6 257 

Nettleship  and  Clerk,  2  Levinz  148 385 

Newburgh  v,  Newburgh,  5  Madd.  364 208 

New  Haven  and  Society  for  &c.,  8  Wheat. 

464 573 

Nicholis  V.  Burrus,  4  Leigh  289 132,  340 

Nicholson  v.  Howsley,  5  Litt.  Sel.  Caa. 

300 581 

Noble  and  Devaynes,  1  Mcriv.  396 

507,  508,  509 

Noe,  Ac.  V,  Preston,  5  J.  J.  Marsh.  57 522 

Noland  v,  Cromwell,  6  Munf.  185 582 

North  V,  Martin,  6  Simons  266 1.38 

North  and  Price,  1  Philips  85 633 

Norwood    and   Carroll,  1  Har.   8l  John. 

679 679 

Nowlin  V.  Winfree,  8  Gratt.  346 150 

O'Driscoll  and  The  State,  2  Bay  153 692 

Oldham  v,  Walley,  15  Eng.  C.  L.  150 681 

Oldknow  V.  Wainwright,  1  W.  Black.  299, 

2  Burr.  1017 307 

Oliver  and  Graham,  3  Beav.  124 112 

Orr  V.  Hodgson,  4  Wheat.  453 571 

Osborne    v,  Taylor's   adm*r,    12   Gratt. 
117 334,  336 

Osborne  and  Wooden,  Cro.  Eliz.  674 212 

Outram  v.  More  wood,  5  T.  R.  126 280,  281 

Overton  v,  Davisson,  1  Gratt.  211 282 

Overton  and  Ross,  3  Call  309 728 

Oxenden  and  Doe  ex  dem.  Chichester,  3 

Taunt.  147 209 

Page  V,  Contoocook  Valley   Railroad,  1 

Foster  438 698 

Page  and  Currie,  2  Leigh  617 446 

Parker  and  George,  4  Rand.  659 490,  492 

Parker  v,  Marchant,  1  Young   &  Col. 

290.... 220 

Parkin  v.  Parkin,  5  Taunt.  321 212 

Parkyns,  Sir  F.,  6  Dow.  202 681 

Parks  V.  Hewlett,  9  Leigh  511 340 

Parramore  v»  Taylor,  11  Gratt.  220 

241,  242,  243,  251,  259 

Pasley  v.  English,  5  Gratt.  141 618,  726 

Passingham  and  Doe^  12  Eng.  C.  L.  209. .  681 

Patten  and  Bent,  1  Rand.  25 55 

Patterson  v.  Ford,  2Gratt.  18 384,  724,  725 

Patty  V.  Colin,  1  Hen.  &  Munf.  519 340 

Paul  and  Goodtitle,  2  Burr.  1089 209 

Paup's  adm'r  v,  Mingo,  4  Leigh  163 130 

Payne  v.  Drew,  4  East  523 407 

Pearl  and  EUicott.  lOPeters  412 281,  282 

Pears  and  Goodright,  11  East  57 210 

Peat  and  Graham,  1  East  244 471 

Peay  v.  Morrison,  10  Gratt.  149 447 

Peggy  V,  Legg,  6  Munf.  229 354 

Pegram  and  Vizonneau,  2  Leigh  183 431 

People  V.  Damon,  13  Wend.  351  .    703 

People  V,  Sellars,  3  Scam.  412 699 

People  V.  Stone,  2  Scam.  126 707 

Perkins  and  Allen,  17  Pick.  369 607 

Perkins'   trustee  v,   Dickinson,  3  Gratt. 

335 429 


Perkins'    adm'r   v.  Hawkins'    adm'x,   9 

Gratt.  649 475 

Perkins  and  Woodson,  trustee,   5  Gratt. 

345 432 

Perry  and  Mandeville,  6  Call  78 489 

Peter  v.  Hargrove,  5  Gratt.  12 130 

Peterman  v.  Laws,  6  Leigh  523 281 

Peter  v.  Rich,  1  Ch.  Rep.  34 652 

Pettyjohn  v.  Akers,  6  Yerg.  448 472 

Phelps  and  Doe,  9  John.  169, 678 

Philips    V.   Martiney's  ex'or,    10  Gratt. 

333 170 

Phipps  and  Lady  Arundell,  10  Ves.  139. .  385 

Pierman  and  Wilcox,  9  Leigh  144 489 

Pigott  and  Doc  ex  dem.   Dell,  7  Taunt. 

553 225 

Pilcher  a»</ Spencer,  8  Leigh  565 

167,  172, 187 

Piercy  and  Sinclair,  5  J.  J.  Marsh.  63. . .  523 
Pleasants  v,  Pleasants,  2  Call  270 

127,  128,  302,  339, 

341,  342,  343,  345,  346,  347, 351, 355,  360,  361 

Poindexter  v.  Davis,  6  Gratt.  481 169 

Poindexter's  adm'r  and  Prince  George 

Justices,  11  Gratt.  190 583,  592 

Pollard's  heirs  v.  Lively,  2  Gratt.  216. .. .  281 

Pollock  V,  Glassell,  2  Gratt.  439 259 

Poole  and  Steedman,  31  Eng.  Ch.  193 430 

Pope  and  Caliva,  3  Leigh  103 ISO 

Porter  v,  Shepperd,  6  T.  R.  665 597 

Powell's  Case,  11  Gratt.  822 55 

Power  V.  Walker,  3  Mau.  &  Sel.  7 447 

Preedy  v.  Hottom,  4  Adol.  &  Ell.  76 208 

Prescott  V,  Prescott's  heirs,  10  B.  Monr. 

56 138 

Preston  v.  Harvey,  2  Hen.  &  Munf.  55. . .  281 
Preston  and  Noe,  &c.,  5  J.  J.  Marsh.  57. .  522 

Price  and  Carlton,  10 Georgia  495 138 

Price  V.  North,  1  Philips  85 633 

Primrose  v,  Bromley,  1  Atk.  89 653 

Prince  George  Justices  and  Richardson's 

adm'r,  11  Gratt.  190 583,  592 

Prince  George  Justices  and  Poindexter's 

adm'r,  11  Gratt.  190 583,  592 

Pryor  v,  Duncan,  6  Gratt.  27 138,  149 

PuUen  and  Dalby,  3  Simons  29 113 

Pullin  V,  Pullin,  3Bingh.  47 .  213 

Purrier  and  Cuthbert,  4  Cond.  Eng.  Ch. 

191 397 

Quarles  v.  Lacy,  4  Munf.  251 81,  385 

Quarrell  and  The  State,  2  Bay  151. .  .692,  693 

Queen's  Case,  6  Eng.  C.  L.  121 494 

Queen  v.  Sullivan  &  als.»  35  Eng.  C.  L. 

539 701,  706 

Queen  v.  Wardle,  41  Eng.  C.  L.  351.  .701,  706 
Quinebaug  Bank  v.  Leavens,  2  Conn.  87 

693,  694 

Radford  and  Craig,  3  Wheat.  594 571 

Raffity  V,  King,  1  Keen  601 651 

Ralston  v.  Miller,  3  Rand.  44 416 

Randall  and  JefPries,  14  Mass.  205 699 

Randolph  and  Eppes,  2  Call  125 581 

Randolph  and  Harrison,  12  Leigh  445. .. .  446 

Randolph  v,  Randolph,  6  Rand.  194 366 

Ratcliff  V.  Wales,  1  Hill  63 383 

Rawding  and  Doe  ex  dem.   Baldwin,  2 

Barn.  &  Aid.  441 208,209 

Ray  V,  Law,  3  Cranch  179 70 

Remington  v.  Dolvy,  58  Eng.  C.  L.  174. .  24 
Remson   and  Brinkerhoof ,  8  Paige  248, 

26  Wend.  325 221,  227,  228 


463 


I2GRATT. 


Casks  Citbd. 


Rennick  v.  Willoughby,  2  A.  K.  Marsh. 
20 490 

Rex  V,  Justices  of  Derbyshire,  1  Wm. 
Black.  606. ...  *  * 273 

Rex  V,  Trafford,  20  Etig".  C.  Lr.  498,  21  Id. 
272 • 326 

Reynolds  and  Howell,  12  Alab.  128 495 

Richardson's  adm'r  v.  Prince  George  Jus- 
tices, 11  Gratt.  190 583,  592 

Richardson  v,  Watson,  4  Barn.  Sl  Adol. 
7g7 225 

Richie  v,  Moore,  5  Munf.  388 489 

Richmond  v,  Richmond,  10  Yerg.  343  .. .  495 

Rich  and  Peter,  1  Ch.  Rep.  34 652 

Riddick  v.  Cohoon,  4  Rand.  547 397 

Ridgeley  v,  Johnson,  11  Barb.  528 685 

Ridgly  and  Hammond,  5  Har.   &  John. 


245. 


210 
Ridley   and  Winsookie  Turnpike  Co.,  8 

Verm.  404 490 

Right  V,  Creber,  5  Barn.  &  Cress.  866 137 

Rippon  and  Curtis,  5  Madd.  534 397 

Roach  V.  Dickinson,  9  Gratt.  154 597 

Robertson  v.  Robertson,  3  Rand.  68 597 

Robin  a«rf  Binford's  adm'r,l  Gratt.  327..  129 

Robin  V,  Kinc:,  2  LeighHl 382 

Robinson  a»/The  Bank  of  Va.,  5  Gratt. 

174 309 

Robinson  v,  Craig,  1  Hill  S.  C.  389 685 

Robinson  and  Mason,  2  Sim.  &  Stu.  295. .  225 
Robinson  v,  McDonnell,  2  Barn.   Sl  Aid. 

134 447 

Robinson  v,  Robinson,  1  Burr.  38,  2  Ves. 

sen.  225 142 

Rochester  and  Blight's  lessee,  7  Wheat. 

535 571 

Roe  V,  Grew,  2  Wils.  322 142 

Roffey  and  Shallcross,  4  Madd.  227 113 

Rohr  V.  Davis,  9  Lreigh  30  618 

Roosevelt  v,  Kellog,  20  John.  208 445 

Rosser  v,  Depriest,  5  Gratt.  6 489 

Rosser  v,  Franklin,  6  Gratt.  1 244 

Ross  V.  Gill,  1  Wash.  87 489 

Ross  V.  Gordon,  2  Munf.  289 423 

Ross  V,  Overton,  3  CaU  309 728 

Ross  V,  Ross,  1  Jac.  &  Walk.  154 397 

Rotch  V.  Haines,  12  Pick.  136. .  ..172, 173,  187 

Rowan  and  Healy ,  5  Gratt.  414 446 

Rowt  V,  Kile,  Gilm.  202 489 

Ruffin  and  Jones*  lessee,  3  Dev.  404 289 

Rust  and  Downman,  6  Rand.  587 633 

Saddler  and  Archer's  adm'x,  2  Hen.  & 

Munf.  370 688 

Sadgrove  and  James,  1  Sim.  &  Stu.  4. . .  '505 
Sale  V.  Dishman's  ex'ors,  3  Leigh  548. . . 

505,507,511,513 

Sampson  and  Bender,  12  Mass.  44 600 

Sanborn  v,  Colman,  6  N.  Hamp.  14 168 

Saunders  and  Story,  8  Humph.  663 495 

Sawyer  v.  Sawyer,  Walk.  Ch.  48 495 
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Supreme  Court  of  Appeals  of  Virginia. 


Young  V.  Thweatt  &  als. 

January  Term.  1866.  Riclimoiid. 
(Absent  Lu,  J.) 


Notes— Liability  on— Case  at  Bar.*— An  agreement  Is 
entered  into  in  1844  between  T.  a  commission  mer- 
chant in  P,  and  Y,  an  inspector  of  tobacco  at  a 
ware-house  in  that  city,  by  which  T  was  to  send 
all  his  tobacco  to  that  ware-house,  and  Y  was  to 
endorse  his  notes  to  an  amount  not  exceeding-  ten 
thousand  dollars.  ^  At  the  same  time  three  of  the 
owners  of  the  ware-house  a«rree  with  Y  that  they 
will  each  bear  a  certain  proportion  of  any  loss  he 
may  sustain  by  his  endorsements  for  T.  This 
a^rreement  with  T  is  acted  on  until  October  1847. 
when  Y  is  removed  from  his  place  as  inspector ; 
and  soon  thereafter,  T.  with  the  consent  of  Y, 
ceases  to  send  his  tobacco  to  that  ware»house.  At 
this  time  Y  is  first  endorser  on  a  note  of  T,  and 
two  of  the  owners  of  the  ware>house  are  also  en- 
dorsers upon  the  note.  It  is  afterwards  renewed 
with  Y.  still  the  first  endorser,  and  with  two  other 
endorsers,  they  beinff  inspectors  at  another  ware- 
house, where  T  was  about  to  send  his  tobacco.  In 
May  1848  T  fails,  and  Y  is  compelled  to  pay  the 
note.— Y  is  entitled  to  recover  from  each  of  the 
owners  of  the  ware-house  the  proportion  of 
the  note  which  he  had  agreed  to  pay. 

2  *Iti  December  1844  James  Young*  and 

Jordan  Floyd  were  inspectors  of  tobacco 
at  Oaks  ware-house  in  the  city  of  Petersburg ; 
and  Robert  Leslie,  Caroline  Macf  arland  and 
D.  B.  Tennant  or  Ann  Brydon  were  the  own- 
ers of  the  ware-house.  By  deed  bearing  date 
the  20th  of  December  1844,  Henry  Thweatt, 
who  was  a  commission  merchant  in  Peters- 
bur^^,  reciting  that  he  had  entered  into  an 
agreement  with  Young  to  send  all  the  to- 
bacco which  may  be  consigned  to  him  or  which 
he  may  in  any  otherwise  have  the  control  of, 
to  Oaks  ware-house  for  inspection,  on  condi- 
tion that  said  Young  shall  endorse  his  the 
said  Thweatt's  paper,  or  make  loans  or  ad- 
vances to  him,  to  the  amount  in  all  of  ten 
thousand  dollars,  the  said  Thweatt  ag'reeing 
at  the  same  time  to  give  a  deed  of  trust  to 
secure  and  indemnify  the  said  Young  upon 
certain  property,  debts,  Ac,  as  hereinafter 
more  particularly  described,  conveyed  to 
Robert  L«eslie  all  the  books,  debts  or  accounts, 
bonds,  Ac,  9  tobacco  or  other  produce  then 
owned  by  Thweatt,  and  all  which  might  be- 
come due  or  be  owned  by  him  pending  the 
ag'reement  or  the  continuance  of  the  arrange- 
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ment  before  mentioned.  And  the  said  Les- 
lie was  invested  with  full  and  irrevocable 
authority  to  recover  the  said  debts  and  prop- 
erty, and  g^rant  receipts  and  discharges  for 
the  same  ;  and  to  take  possession  of  the  said 
books  and  evidences  of  debt  when  required 
so  to  do  for  the  purpose  aforesaid,  by  the  said 
Young ;  and  to  collect  the  debts  and  sell 
the  property  on  such  terms,  in  such  manner 
and  at  such  times  and  places  as  he  should 
deem  best  for  all  parties  ;  and  out  of  the  pro- 
ceeds, after  paying  all  proper  charges,  to  pay 
ofiF  all  such  debts  as  should  be  due  from 
Thweatt  to  Young  or  as  Young  should  be 
bound  for  as  endorser  for  said  Thweatt.  But 
it  was  agreed  that  the  said  Young  should  not 
require  the  said  trustee  to  close  the  trust  by 

taking  possession,  &c,,  as  aforesaid 
3  until  after  *the  expiration  of  twelve 

months  from  the  date  of  the  deed,  un- 
less iu  case  of  the  death  of  said  Thweatt, 
or  unless  the  said  Young  should  consider 
himself  in  danger  of  losing  by  a  further 
continuation  of  said  business,  and  the  said 
trustee  should  consider  his  fears  well 
grounded ;  or  unless  the  said  Thweatt  should 
fail  to  comply  with  his  agreement  to  en- 
courage the  said  ware-house  by  sending  all 
tobacco  consigned  to  or  belonging  to  him, 
and  designed  for  or  which  might  stop  in 
Petersburg,  to  the  said  ware-house,  and  us- 
ing all  honorable  means  to  increase  the  in- 
spection at  the  same.  This  was  plaintiff's 
exhibit  No.  1. 

On  the  same  day  that  this  deed  of  trust 
was  made,  articles  of  agreement  were  entered 
into  between  James  Young  of  the  one  part 
and  Robert  Leslie,  Caroline  Macfarland, 
Jordan  Floyd  and  David  B.  Tennant  of  the 
other,  by  which,  after  reciting  the  agreement 
between  Thweatt  and  Young,  as  expressed  in 
the  deed  of  trust  aforesaid,  they  say,  that  the 
said  Leslie  and  Macfarland  and  Ann  Brydon, 
for  whom  the  said  Tennant  undertakes, 
being  all  part  owners  of  the  said  ware-house, 
and  the  said  Floyd  being  an  inspector  at  the 
same,  all  of  whom  will  be  benefited  by  the 
increase  of  the  business  and  of  the  inspec- 
tions of  said  ware-house,  have  agreed  to  bear 
a  share  of  any  loss  which  the  said  Young 
may  sustain  in  consequence  of  such  loans  or 
advancements  or  endorsements,  in  certain 
proportions  severally  and  respectively  as 
follows,  viz :  Robert  Leslie  one-sixth,  Jordan 
Floyd  one-sixth,  Caroline  Macfarland  two- 
sixths  and  David  B.  Tennant  in  place  of  Ann 
Brydon,  one-sixth ;  so  that  the  said  Young 
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will  bear  his  one-sixth ;  each  bein^  bound 
separately,  and  neither  bound  to  msike  g-ood 
the  share  of  the  other,  so  that  if  either  fail  or 
refuse  or  be  unable  to  pay  his  part,  the  said 
Young  is  not  to  look  to  the  others  to  make  up 
that  part  of  his  loss.  It  beingc  understood 
that  the  said  Young^  is  not  to  advance 

4  Of:  loan  *the  said    Thweatt    money   or 
endorse  his  paper  at  any  one  time  to  a 

greater  amount  than  ten  thousand  dollars  ; 
and  provided  that  the  said  Young  shall  use  all 
due  diligence  to  make  the  trust  deed  of  the 
20th  of  December  1844  from  said  Thweatt  to 
Robert  Leslie,  available,  and  shall  only  call 
upon  the  said  parties  for  their  respective 
shares  as  aforesaid  of  any  loss,  after  exhaust- 
ing all  legal  and  proper  means  of^  making 
the  said  trust  fund  available. 

But  as  the  said  Young  may  be  put  to  great 
inconvenience  and  suffer  loss  before  the  funds 
of  the  said  trust  may  all  be  realized,  it  is 
agreed  and  understood,  that  the  parties  will, 
whenever  the  said  Young  shall  be  required  to 
pay  or  take  up  an  amount  greater  than  a 
reasonable  estimate  of  the  probable  avails  of 
the  trust  fund,  they  will,  at  once,  pay  and 
advance  to  him  (before  the  closing  of  the 
trust)  their  respective  proportions  of  the  sum 
which  he  may  thus  be  required  to  paj'  or  pro- 
vide for,  over  and  above  the  probable  avails 
of  the  trust  fund.  This  was  plaintiff's 
exhibit  No.  3. 

On  the  17th  of  June  1846  Thweatt  executed 
another  paper,  by  which  he  assigned  to 
Leslie  all  debts  due  to  him  which  were  con- 
tracted since  the  execution  of  the  previous 
deed,  upon  the  trusts  of  that  deed.  This  was 
plaintiff's  exhibit  No.  2. 

Thweatt  and  Young  proceeded  to  carry  out 
the  arrangement.  Thweatt  sent  his  tobacco 
to  the  Oaks  ware-house,  and  Young  endorsed 
his  paper  ;  and  this  was  done  until  the  fall 
of  1847.  in  October  1847  Young  was  removed 
from  the  office  of  inspector  at  Oaks  ware- 
house; and  soon  after  that  by  the  advice,  as 
the  defendants  insisted,  of  Young,  Thweatt 
sent  his  tobacco  to  another  ware-house.  At 
this  time  Young  was  endorser  on  three  notes 
of  Thweatt ;  one  of  these  was  for  fifteen  hun- 
dred dollars.  Thweatt  had  obtained  a  loan  of 
two  thousand  dollars  from  the  bank  as  early 
as  February  17th,  1846,  upon  a  note  on 

5  which  *Young  was  first  endorsed ;  and 
Leslie  and  Tennant  were  also  en- 
dorsers. In  March  1847  this  note  was  reduced 
to  fifteen  hundred  dollars,  and  was  continued 
with  the  same  endorser  until  November  9th, 
1847,  when  it  was  renewed,  with  Young  as 
first  endorser,  H.  H.  Lewis  second  endorser, 
and  Leslie  and  Tennant  as.  subsequent 
endorsers.  In  January  1848  it  was  again 
renewed,  with  Young,  E.  A.  Wyatt  and  N. 
Blick  as  endorsers ;  and  so  continued  to  be 
renewed  until  June,  when,  Thweatt  having 
failed  in  May,  it  was  paid  off  by  Young,  who 
in  December  of  that  year,  recovered  a  judg- 
ment upon  it  against  Thweatt.  It  appears 
that  Lewis  was  an  inspector  in  a  ware-house 
to  which  at  the  time  of  the  endorsement 
Thweatt  sent  his  tobacco ;  and  that  Wyatt 
and  Blick  were  inspectors  at  Centre  ware- 
house ;  and  that  some  arrangement  was  made 


between  them  and  Young,  who  was  about  to 
form  a  partnership  with  Thweatt,  by  which 
the  partnership  was  to  send  their  tobacco  to 
Centre  ware-house,  and  Wyatt  and  Blick 
were  to  endorse  their  paper. 

The  other  two  notes  were  for  eight  hun- 
dred and  seventy-five  dollars  each,  on  which 
Young  was  the  first  endorser,  and  Leslie  and 
Tennant  were  subsequent  endorsers ;  and 
the  notes  were  renewed  from  time  to  time 
with  the  same  endorsers,  until  May  1848, 
when  they  were  taken  up  by  Tennant,  who 
in  December  of  that  year  recovered  judg- 
ments' upon  them  against  Young  the  first 
endorser. 

It  appears  that  Young's  endorsements  for 
Thweatt  amounted  at  one  time  to  about  eight 
thousand  five  hundred  dollars,  but  were 
reduced  in  October  1847,  as  before  stated,  to 
three  thousand  two  hundred  and  fifty  dollars, 
having  been  reduced  by  the  application  of 
the  trust  funds  to  this  object. 

Thweatt  having  failed  in  May  1848,  on  the 

3rd  of  June  Young  directed  Leslie  to 

6         demand  of  him  his  *books,  papers  and 

accounts;    and    the     application    was 

made:  But  Thweatt  declined  to  deliver  them, 

saying  he  chose  to  settle  them  himself. 

In  January  1849  Young  instituted  a  suit  in 
equity  in  the  Circuit  court  of  Petersburg, 
against  Thweatt,  Leslie,  and  the  other  par- 
ties to  the  agreement  of  December  the  20th, 
1844,  for  the  purpose  of  enforcing  said  agree- 
ment, and  compelling  the  said  parties  to 
bear  their  proportion  of  the  three  notes 
before  mentioned.  In  his  bill  he  set  out  the 
deeds  of  Thweatt  and  the  agreement  with 
Leslie  and  the  other  parties,  the  endorse- 
ment of  the  notes,  and  by  whom  they  had 
been  paid,  and  the  judgment  recovered  upon 
them.  He  stated  that  Floyd  was  insolvent* 
and  admitted  that  he  must  therefore  bear  the 
loss  of  two-sixths  of  the  debts.  He  averred 
that  he  had  pursued  the  course  in  relation  to 
the  trust  fund,  that  he  thought  best  for  all 
parties ;  and  asked  that  a  receiver  might  be 
appointed  to  collect  the  debts. 

Tennant  answered,  and  acquiesced  in  the 
plaintiff's  pretensions.  Leslie  and  Mrs. 
Macfarland  insisted  that  that  they  were  not 
responsible  for  any  part  of  the  debt  of  fif- 
teen hundred  dollars ;  and  as  to  that,  relied 
upon  the  facts  that  Thweatt  had  ceased  to 
send  his  tobacco  to  their  ware-house,  as  they 
insisted,  with  the  consent  and  they  believed 
by  the  advice  of  Young ;  and  that  after  this 
the  note  had  been  renewed  with  other  endors- 
ers by  an  arrangement  between  Young  and 
these  new  endorsers,  who  were  inspectors  at 
Centre  ware-house,  by  which  the  liability  of 
the  defendants  for  that  note  was  released. 

In  the  progress  of  the  cause  a  receiver  was 
appointed  to  collect  the  trt^t  fund,  the  net 
proceeds  of  which  were  one  thousand  and 
sixty-two  dollars  and  fifty-six  cents.  And 
the  cause  came  on  to  be  finally  heard  on  tbe 
10th  of  May  1852,  when  the  court  held 
that  the  defendants  Leslie,  Macfarland 
7  and  Tennant  *were  not  liable  to  con- 
tribute to  the  payment  of  the  note  of 
fifteen  hundred  dollars ;  and  as  to  that  dis- 
missed the  bill.    And  the  court  farther  held 
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that  aa  to  the  two  notes  taken  up  by  Tennant, 
the  trust  fund  was  to  be  applied  in  part  sat- 
isfaction of  them,  and  for  the  balance  the 
parties  to  the  agreement  were  liable  accord- 
ing to  its  terms  ;  and  that  Young  must  pay 
two-sizths  thereof,  he  having  admitted  in  his 
bill,  that  Floyd  was  insolvent:  And  the 
decree  was  accordingly.  From  this  decree 
Young  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Patton,  for  the  appellant. 
Joynes,  for  the  appellees. 

DANlEly.  J.  It  is  stated  in  the  bill  and  ad- 
mitted in  the  answers,  that  the  note  for  fif- 
teen hundred  dollars  on  which  the  suit  is 
founded,  was  given  for  the  purpose  of  taking 
up  or  retiring  a  note,  for  the  same  sum,  drawn 
by  Thweatt  and  endorsed  by  Young,  for  the 
accommodation  of  Thweatt^  in  pursuance  of 
the  agreement  recited  in  the  deed  of  trust 
filed  as  exhibit  No.  1.  And  it  is  also  admitted 
that  the  last  mentioned  note  was  made  and 
given  in  strict  conformity  with  the  under- 
standing and  agreement  of  the  parties  set 
forth  in  the  covenant  of  the  20th  of  December 
1844,  filed  as  exhibit  No.  3.  It  is  also  further 
admitted  that  nothing  had  occurred,  prior  to 
October  1847,  to  relieve  or  exonerate  lyeslie, 
Floyd,  Tennant  or  Mrs.  Macfarlaud  from  the 
liability  which  they  severally  incurred,  by 
virtue  of  said  covenant,  to  contribute  to- 
wards making  good  any  loss  which  Young 
might  sustain,  in  consequence  of  his  endorse- 
ment of  said  note. 

If  that  liability  is  gone,  at  what  time  did  it 
cease  to  exist?  By  what  act  has  it  been  lost 
or  destroyed?  It  is  not  pretended  that 
8  the  appellees  have  themselves  *done 
any  thing  avowedly  in  discharge  of  it : 
And  there  is  an  entire  absence  of  any  proof 
or  even  allegation  that  Young  has,  ever,  in 
express  terms,  released  the  parties  from  their 
covenant,  or  forgiven  them  their  liability  to 
indemnify  him. 

Ltet  it  be,  that  so  soon  as  Thweatt  withdrew 
his  custom  from  Oaks  ware-house,  there 
ceased  to  be  any  obligation  on  the  part  of 
Young  to  make  farther  advances  of  money 
or  endorsements  of  new  paper  for  him,  and 
that  the  other  parties  to  the  covenant  were 
thenceforward  discharged  of  all  liability  to 
indemnify  Young  for  losses  sustained  on  ac- 
count of  fresh  loans  of  money  or  credit  for 
the  accommodation  of  Thweatt ;  still  it  is  not 
perceived  how  this  consideration  can,  in  any 
manner,  affect  the  duties  and  obligations  of 
the  parties,  in  respect  to  advances  made,  or 
liabilities,  as  endorser,  incurred  by  Young  be- 
fore the  happenings  of  that  event.  Nor  is  it 
perceived  how  even,  by  coupling  this  with  the 
further  concession  that  Thweatt  transferred 
his  custom  from  Oaks  to  another  ware-house 
with  the  knowledge  and  even  approbation 
of  Young,  any  case  is  yet  made  discharging 
the  other  parties  to  the  covenant  from  their 
duty  of  participating  in  any  loss  arising  out 
of  the  endorsement  by  Young  of  the  note  of 
fifteen  hundred  dollars. 

No  limitation  to  the  continuance  of  the 
social  business  relation  t)etween  the  parties, 
growing  out  of  the  contract  between  Thweatt 


and  Young,  and  the  covenant  between  Young 
and  the  other  parties,  is  provided  for  in 
either  of  those  agreements.  Yet  when  we 
look  to  the  nature  of  the  understanding  be- 
tween the  parties  and  the  objects  of  their 
quasi  partnership,  I  can  perceive  no  ground 
for  imputing  a  breach  of  contract  or  of  good 
faith  either  to  Thweatt  in  ceasing  to  send, 
or  to  Young  in  advising  him  to  discontinue 
sending,  his  tobacco  to  Oaks  ware-house, 
under  the  change  of  circumstances  which 
had  taken  place. 

9  *The  understanding  between  the  par- 
ties can  hardly  be  interpreted,  I  appre- 
hend, as  meaning  that  the  relation  between 
them,  established  by  force  of  the  agreements 
just  mentioned,  was  to  continue  during  their 
lives,  regardless  of  all  changes  of  their  re- 
spective conditions,  and  after  all  the  motives, 
on  which  that  relation  was  founded,  had 
ceased  to  exist.  The  limits  to  the  contin- 
uance of  the  reciprocal  obligations,  of  the 
parties  to  keep  up  such  a  connection  must, 
from  the  very  nature  of  the  latter,  be  identi- 
cal with  those  that  bound  the  existence  of  the 
objects  and  motives  in  which  the  connection 
had  its  origin.  By  sending  to  Oaks  ware- 
house the  tobacco  over  which  he  had  control, 
as  a  commission  merchant,  Thweatt  would 
contribute  directly  to  the  advancement  of  the 
perquisites  and  emoluments  of  Young  as  an 
inspector.  The  motive  which  Young  had, 
therefore,  for  entering  into  the  contract,  was 
plain.  That  motive  continued  to  operate  so 
long  as  he  remained  inspector  at  Oaks. 
Like  motives  influenced  the  proprietors  of 
the  ware-house  in  entering  into  the  covenant. 
Their  revenues  as  owners  of  the  house  de- 
pended on  the  number  of  hogsheads  which 
might  be  sent  to  it.  They  had  an  obvious  mo- 
tive of  interest  in  obtaining  the  custom  of 
Thweatt.  They  had  a  lively  concern  in  see- 
ing that  his  credit  as  a  commission  merchant 
was  sustained.  On  the  other  hand,  Thweatt, 
by  agreeing  to  send  his  tobacco  to  Oaks,  in- 
duced Young  to  lend  him  the  use  of  his 
means  and  credit.  And  as  to  Floyd,  his  ob- 
jects were  common  with  those  of  Young. 
The  obligations  of  the  parties  to  and  among 
themselves,  it  is  apparent,  therefore,  grew 
out  of,  and  rested  upon,  a  community  ur 
reciprocity  of  motives  and  interests.  And 
whenever  a  state  of  things  might  arise  which 
would  render  it  impossible  that  the  object, 
contemplated  by^either  one  of  the  parties  to 
the  understanding,  could  be  any  longer  pro- 
moted by  continuing  the  relation,  ob- 

10  vious  ^justice  would  seem  to  require 
that  he,  as  well  as  the  others,  should  be 

thenceforward  absolved  from  the  duty  of 
continuing  it.  Let  it  be  that  no  one  of  the 
parties  had  a  right,  ex  mero  motu,  and  with- 
out the  consent  of  the  others,  abruptly  to  ter- 
minate the  relation  ;  yet  I  do  not  think  that  a 
party  to  such  a  contract  would  do  any  wrong 
to  the  other  parties  in  retiring  from  the  con- 
nection whenever,  without  fault  on  his  part, 
any  event  might  occur  rendering  it  impossi- 
ble that  he  could  longer  derive  benefit  from 
the  existence  of  the  partnership.  Suppose 
that  Thweatt,  from  permanent  disease  or 
other  cause,  had  been   rendered  unable  to 
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carry  on  his  business  as  a  commission  mer- 
chant, what  claim,  in  law  or  equity,  would 
the  Other  parties  or  either  of  them  have  had 
aguinst  him  for  damages  arising  out  of  his 
failure  thereafter  to  send  tobacco  to  Oaks 
ware-house  ?  Or  suppose  that  the  inspection 
at  said  ware-house,  without  fault  on  the  part 
of  the  proprietors,  had  been  discontinued, 
what  show  of  justice  or  propriety  would  there 
have  been  in  Young's  requiring  that  they 
should  still  aid  him  in  sustaining  the  credit  of 
Thweatt?  Or  suppose  (as  is  the  case)  that 
Young  has  been  superseded  in  his  office  of 
inspector  at  Oaks  by  the  appointment  of 
another  person  in  his  place,  what  right  have 
the  proprietors  to  impute  legal  blame  to  him 
for  thereafter  using  his  money,  his  credit  and 
his  influence  for  the  purpose  of  increasing  the 
inspections  at  any  other  ware-house  in  whose 
well  doing  he  might  take  or  feel  an  interest  ? 

It  seems  to  me  that  on  the  happening  of 
either  of  the  events  just  supposed,  any  one 
of  the  parties  would  have  had  a  right,  with- 
out accountability  therefor  to  the  others,  to 
dissolve  the  connection.  And  when  Young, 
under  the  cricumstances  disclosed  in  the  rec- 
ord, ceased  to  be  an  inspector  at  Oaks,  he 
had  a  perfect  right  to  transfer  his  influence 
to  any  other  ware-house  ;  and  if,  as  is 
11  alleged,  he  advised  Thweatt  to  ^pursue 
a  similar  course,  he  did  nothing  on 
which  the  proprietors  can  found  any  claim, 
in  law  or  equity,  against  him.  The  defease 
to  his  demand,  based  on  his  conduct  in  this 
regard,  is  therefore,  I  think,  wholly  untena- 
ble. Nor  do  I  think  that  the  other  grounds 
relied  on  furnish  any  better  show  of  justice. 

It  is- true,  that  by  the  terms  of  the  cove- 
nant Young  was  charged  with  the  duty  of 
using  all  proper  diligence  to  see  that  the  trust 
deed  of  the  20th  December  1844,  executed  by 
Thweatt  for  his  indemnity,  should  be  made 
available.  There  is,  however,  the  entire 
absence  of  proof  to  show  that  he,  in  any  re- 
spect, neglected  that  duty.  No  proof  has  been 
offered  to  show  that,  by  pursuing  a  course 
different  from  that  taken,  the  trust  fund 
could  have  been  made  to  yield  a  dollar  more 
than  the  sum  which  has  been  realized  from 
it.  Besides,  lycslie,  one  of  the  proprietors, 
was  the  trustee  in  the  deed,  and  he,  as  well 
as  the  others,  had  an  interest  in  seeing  that 
the  trust  fund  should  be  made  as  productive 
as  possible  ;  and  if  he  or  they  saw  any  mis- 
management or  misapplication  of  it  by 
Thweatt,  duty  as  well  as  interest  would  have 
prompted  them  to  complain  of  it.  No  such 
complaint  appears  to  have  been  made,  and  it 
is  but  fair  to  infer  that  no  ground  for  any 
existed.  And  it  is  shown  that  so  soon  as  it 
became  known  that  Thweatt  had  failed, 
Young  sug^gested  the  only  step  that  was 
taken  towards  securing  the  trust  subject,  by 
directing  Leslie  to  demand  of  Thweatt  his 
books,  papers  and  accounts. 

The  idea  that  the  last  provision  of  the  deed 
imparted  any  new  or  further  force  to  the 
agreement  between  Young  and  Thweatt,  by 
which  the  latter  stipulated  to  send  his  tobacco 
to  Oaks,  is,  I  think,  without  any  foundation. 
By  that  provision.  Young  is  not  to  require  the 
trustee  to  close  the  trust  until  the  expiration 


of  twelve  months  from  the  date  of  the  deed, 
unless  in  case  of  the  death  of  Thweatt ; 

12  or  unless  *Young  shall  consider  him- 
self in  danger  of  losing  by  a  further 

continuation  of  his  business,  and  the  trustee 
shall  consider  his  fears  well  grounded ;  or 
unless  Thweatt  shall  fail  to  comply  with  his 
agreement  to  encourage  the  ware-house  by 
sending  his  tobacco,  &c.  It  will  be  seen  that 
this  last  provision  has  direct  reference  to  the 
agreement  between  Thweatt  and  Young ; 
and  even  if  it  could  be  treated  as  a  covenant 
by  Thweatt,  its  extent  is,  by  the  express 
terms  of  the  provision,  to  be  measurcMl  by 
that  of  the  agreement.  The  agreement  and 
the  said  supposed  covenant  have  the  same 
scope  and  force,  and  when  the  agreement  was 
discharged  or  fulfilled  (as  we  have  endeav- 
ored to  show  it  has  been),  the  supposed  cove- 
nant in  the  deed  was  also  performed  or  ceased 
to  be  of  any  further  obligatory  force.  And 
if  under  the  circumstances  Thweatt  had  a 
sufficient  excuse  for  the  failure  to  continue 
his  custom  to  the  ware-house,  surely  no  blame 
attaches  to  Young  for  omitting  to  close  the 
trust  merely  on  the  score  of  such  failure. 

Nor  can  I  see  how  the  rights  and  duties  of 
the  parties  to  the  covenant  of  the  20th  Decem- 
ber 1844,  have  been  in  any  manner  affected 
by  the  consideration  that  the  note  of  fifteen 
hundred  dollars  was,  in  its  origin  and  at 
several  renewals,  endorsed  by  Leslie  and 
Tennant,  and  that  after  Young  was  removed 
from  his  office  of  inspector  and  Thweatt 
ceased  sending  his  tobacco  to  Oaks,  Leslie 
and  Tennant  discontinued  their  endorse- 
ments ;  and  that  in  the  subsequent  renewals 
of  the  note  their  names,  as  endorsers,  were 
substituted  by  those  of  Blick  and  Wyatt. 
The  endorsement  of  the  note  by  l^eslie  and 
Tennant  was  not  in  conformity  with  anj 
requirement  of  the  covenant.  Their  under- 
taking in  the  covenant  was  not  to  endorse 
for  Thweatt  or  for  Young,  but  to  pay  their 
shares  of  any  loss  sustained  by  Young  in 
consequence   of  his  endorsement    for 

13  Thweatt.  They  had  strong  motives  *of 
interest,  as  we  have  shown,  in  sustain- 
ing Thweatt  as  a  commission  merchant,  but 
their  endorsement  of  his  notes  was  a  matter 
wholly  beside  and  out  of  their  covenant  with 
Young.  Their  endorsement  of  the  note  gave 
no  new  force  to  the  covenant;  and  their 
declining  to  continue  that  favor  or  accommo- 
dation after  the  1st  of  October  1847,  detracted 
none  from  it.  Their  conduct  in  this  regard 
has  no  legal  import  or  effect  whatever,  bear- 
ing on  their  covenant.  If  they  desired  that 
Young  should  also  forthwith  decline  to  renew 
the  note  and  close  the  trust,  they  should  have 
notified  him  to  that  effect.  The  mere  with- 
drawal of  their  names  from  the  paper  snrely 
could  not  perform  the  office  of  such  a  notice. 

If  there  was  any  proof  that  the  substitn- 
tion  of  the  names  of  Leslie  and  Tennant  bj 
those  of  Blick  and  Wyatt  was  made  in  pur- 
suance of  any  agreement  on  the  part  of  the 
latter,  to  exonerate  the  parties  to  the  cove- 
nant from  their  duty  to  indemnify  Youngf ^ 
the  case  might  be  different.  But  there  is  no 
such  proof ;  and  in  its  absence,  the  only 
effect  of  that  circumstance  was  to  relieve 
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Lreslie  and  Ten  nan  t  from  all  liability  as 
endorsers  of  the  note,  and  to  leave  the  cove- 
nant, as  it  stood  before,  in  full  force  and 
virtue. 

By  the  substitution  of  the  new  note  for  the 
old  one,  the  evidence  of  the  debt  was  changed; 
but  the  debt  of  Thweatt  to  the  bank,  the  lia- 
bility of  Young-,  as  the  first  endorser,  for  it, 
and  the  duty  of  L/eslie,  Ten n ant,  Floyd,  and 
Mrs.  Macfarland  to  indemnify  him  ag-ainst 
that  liability,  all  remained  the  same. 

I  can  see  nothin^^  in  the  case  on  which  the 
appellees  can  rely  to  set  off  or  discharge 
their  undertaking,  or  Which  makes  it  in- 
equitable or  unconscientious  in  Young  to 
insist  on  the  indemnity  for  which  he  has 
contracted.  In  the  view  I  have  taken  of  the 
case,  the  note  for  fifteen  hundred  dollars, 
and  the  two  notes  for  eight  hundred 

14  and  seventy-five  dollars  each,  all  *stand 
on  the  same  footing ;  and  I  think  that 

the  court,  instead  of  rendering  the  decree 
complained  of,  should  have  held  the  several 
parties  to  the  covenant  liable  for  the  aggre- 
£;-ate  of  the  three  debts  in  the  proportions 
provided  for  in  said  convenant,  to  wit :  Les- 
lie one-sixth,  Floyd  one-sixth,  Tennant  one- 
aixth.  Young  one-sixth,  and  Mrs.  Macfarland 
two-sixths.  And  as  Floyd  is  insolvent,  and 
by  the  terms  of  the  covenant  Young  is 
restricted  in  his  recourse  against  the  other 
parties  to  the  amounts  of  their  shares,  of  any 
loss,  respectively ;  and  as  Young,  in  his  char- 
acter of  first  endorser  of  the  notes  paid  by 
Tennant,  is  primarily  liable,  and  he  and 
Tennant  are  the  only  parties  to  the  covenant 
who  have  paid  more  than  their  shares  of  the 
loss,  in  adjusting  the  liabilities  of  Young, 
Iveslie,  Tennant  and  Mrs.  Macfarland, 
Young  should  account  for  Floyd's  one-sixth, 
and  the  whole  fund  in  the  control  of  the  court 
should  be  applied  first  to  the  reimbursement 
of  Tennant  for  all  that  he  has  paid  over  and 
above  his  one-sixth  of  the  whole  loss. 

I  am  for  reversing  the  decree,  with  costs 
to  the  appellant,  and  remanding  the  cause 
for  farther  proceedings,  and  a  final  decree 
in  conformity  with  the  foregoing  views. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

The  decree  was  as  follows  : 

It  seems  to  the  court,  that  nothing  is  shown 
in  the  pleadings  or  proofs  which  can  impair 
the  force  of  the  covenant  of  the  20th  Decem- 
ber 1844,  filed  as  exhibit  No.  3,  or  make  it 
inequitable  or  unconscientious  in  Young  to 
insist  that  the  other  parties  thereto  shall  con- 
tribute towards  making  good  the  loss  sus- 
tained by  him  in'  consequence  of  his 
endorsement  of  the  note  of  fifteen  hundred 
dollars,  in    the  proportions    provided 

15  for  •in  said  covenant.  It  further 
seems  to  the  court,  that  the  ulti- 
mate liabilities  of  the  parties  to  said  cove- 
nant, in  regard  to  the  two  notes  of  eight  hun- 
dred and  seventy-five  dollars  each,  are  the 
same  with  those  which  have  attached  to  the 
said  note  of  fifteen  hundred  dollars  ;  and  that 
the  three  notes  should  be  treated  as  constitut- 
ing one  entire  debt  or  liability,  for  any  loss 
arising  out  of  which  the  parties  to  the  said 


covenant  of  the  20th  December  1844  ought  to 
be  held  liable  in  the  following  proportions, 
that  is  to  say,  Young  one-sixth,  Tennant 
one-sixth,  Floyd  one-sixth,  Leslie  one-sixtb 
and  Mrs.  Macfarland  two-sixths.  And  it  ap- 
pearing to  the  court  that  Floyd  is  insolvent, 
and  that  by  the  terms  of  the  covenant  afore- 
said, Young  has  no  right  to  recover,  of  the 
other  parties  thereto,  anything  more  than  the 
amounts  of  their  respective  shares  or  propor- 
tions of  losses  sustained  by  him  in  conse- 
quence of  his  endorsement  for  Thweatt,  it 
seems  to  the  court  that  in  adjusting  between 
the  said  Young,  Tennant,  Leslie  and  Mac- 
farland their  ultimate  liabilities.  Young 
should  be  held  to  account  for  the  share  or  pro- 
portion of  loss  due  hy  said  Floyd.  And  it 
further  appearing  to  the  court  that  Tennant 
and  Young  are  the  only  parties  who  have 
paid  more  than  their  shares  of  said  loss,  and 
Young,  as  a  consequence  of  his  being  the 
first  endorser  on  the  two  notes  of  eight  hun- 
dred and  seventy-five  dollars  each  paid  by 
Tennant,  being  liable  to  said  Tennant  there- 
for ;  and  it  also  appearing  that  after  apply- 
ing the  trust  fund  in  the  control  of  the  court 
to  the  relief  of  Tennant,  the  balance  paid  by 
him  will  still  be  more  than  his  share  or  pro- 
portion of  the  aggregate  loss,  it  further 
seems  to  the  court  that  said  fund  should  be 
first  applied  towards  the  reimbursement  of 
said  Tennant  for  so  much  as  he  has  paid  ex- 
ceeding his  said  share.    It  is  proper  also  that 

there  should  be  such  decrees  against 
16        Floyd  and  Thweatt    respectively  *a» 

will  fix  the  ultimate  liabilities  of  all 
the  parties  in  accordance  with  their  several 
undertakings. 

It  therefore  seems  to  the  court,  that  the  de- 
cree of  the  10th  of  June  1852  is  erroneous, 
and  ouii^ht  to  be  reversed.  And  the  court 
doth  adjudge,  Ac,  that  the  same  be  reversed, 
with  costs  to  the  appellant.  And  the  cause 
is  remanded  for  further  proceedings  and  a 
final  decree  in  accordance  with  the  principles 
herein  above  declared. 


17 


•Mayo,  Mayor  &c.  v.  James. 

January  Term,  1866,  Richmond. 


I.  Violation  of  City  Ordiasnce— Jorlfdictlon  of  Mayor 
— QiuBre.— Tbe  mayor  of  the  city  of  Richmond  has 
authority  to  try  cases  in  which  a  party  is  prosecuted 
for  the  violation  of  a  city  ordinance.  QUiSBs: 
Whether  in  such  a  case  a  prohibition  will  lie  to  his 
proceeding-  to  try  the  case,  on  the  flrroand  that 
the  ordinance  is  in  conflict  with  an  act  of  the 
g-eneral  assembly.    And  it  seems  it  will  not 

a.  Writ  of  Probilritlon—Procadura.*— For  the  mode 
of  proceed! nflf  in  a  case  of  prohibition,  see  the 
opinion  of  MoNCuas,  J. 

3.  Same— Rale  to  Show  Caoae.— There  must  be  a 
rule  to  show  cause  why  the  prohibition  should 
not  issue,  before  the  writ  is  issued. 

*Wrtt  of  Pirohibltion.— Upon  the  question  of  the 
writ  of  prohibition,  see  the  principal  case  cited  in 
the  following-  cases:  Hog-an  y.  Ouiffon,  29  Qratt  7t8, 
andno^;  B arch  v.  Hardwicke,  2SOratt.  60,66;  Cul- 
peper  v.  Gorrell,  SOGratt  4©«,  620,  and  noUx  Jelly  v. 
Dils,  27  W.  Va.  288;  Brazie  y.  Commissioners,  26  W- 
Va.  218;  Wilkinson  v.  Hoke.  99  W.  Va.  40(1,  19  S.  B. 
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4.  Same— 5ame— Effect  of.— This  rule  to  show  cause 
operates  as  a  prohibition,  until  the  further  action 
of  the  court 

8.  Cook-shop— City  Ordinance  Prohibiting  Free  Negroes 
to  Keep— Case  at  Bar.— A  statute  requirlns'  a  license 
to  keep  a  cook-shop,  and  laying-  a  tax  upon  it,  Is 
not  in  conflict  with,  and  does  not  avoid,  an  ordi- 
nance of  the  city  of  Richmond,  passed  in  pursuance 
of  its  charter,  prohibiting  or  restricting  the  keep- 
ing of  cook-shops  by  free  negroes  within  the  city. 

6.  Punljliaients— Infliction  of  Stripes  —It  Is  not  illegal 
to  affix  the  punishment  of  stripes *to  the  violation 
of  a  city  ordinance  by  a  free  negro. 

This  was  an  appeal,  by  the  mayor  of  the 
city  of  Richmond,  from  a  judgment  of  the 
Circuit  court  of  the  city  of  Richmond,  in  a 
case  of  prohibition.  The  facts  are  stated 
in  the  opinion  of  Judge  Moncure. 

R.  T.  Daniel,  for  the  appellant. 
Crump,  for  the  appellees. 

MONCURE,  J.  In  September  1853  Clin- 
ton James,  a  free  negro,  presented  a  peti- 
tion to  the  judge  of  the  Circuit  court  for 
the  city  of  Richmond,  stating  that  he  had 
been  unlawfully  prosecuted  before  the  mayor 
of  said  city  for  a  violation  of  an  ordinance 

thereof,  providing  that  ''no  negroes 
18        shall  keep  a    cook-shop  *within   said 

city, ' '  under  the  penalty  of  stripes,  at 
the  discretion  of  the  mayor;  and  that  he 
had  been  duly  licensed  to  keep  a  cook-shop 
under  the  provisions  of  the  act  of  assembly 
of  April  17th,  1853,  Sess.  Acts,  p.  20,  |  4, 
insisting  that  the  said  ordinance  is  in  con- 
flict with  the  said  act  of  assembly,  and 
therefore  void;  and  that  the  mayor,  in  at- 
tempting to  enforce  the  said  ordinance,  was 
exceeding  his  jurisdiction;  and  praying 
for  a  writ  of  prohibition  to  restrain  the  said 
mayor  from  holding  cognizance  of  any  such 
prosecution.  The  writ  was  accordingly 
awarded  by  the  judge  in  vacation,  issued 
by  the  clerk,  returnable  to  the  first  day  of 
the  next  term  of  the  court  for  the  trial  of 
civil  causes,  executed  on  the  mayor,  and 
returned.  At  the  next  term,  the  parties 
appeared  by  their  attorneys,  and  the  mayor 
moved  the  court  to  discharge  the  said  writ ; 
but  the  court  overruled  the  motion,  and  gave 
judgment  for  costs  against  the  city.  To 
that  order  a  supersedeas  was  awarded  by 
this  court. 

The  writ  of  prohibition  has  not  very  often 
been  resorted  to  in  this  state ;  the  present 
being  the  first  case  of  the  kind  which  has 
been  before  this  court;  though  there  have 
been  three  cases  before  the  General  court, 
viz:  Miller  v.  Marshall,  1  Va.  Cas.  158; 
Hutson  V.  L/Owry,  2  Id.  42 ;  and  Jackson  v. 
Maxwell,  5  Rand.  636.  Until  the  enactment 
of  the  new  Code,  there  appears  to  have  been 
no  provision  in  our  statute  law  concerning 


Rep.  621 ;  note  to  N.  &  W.  Ry.  Co.  v.  Overton,  8  Va. 
Law  Reg.  786. 

See  also,  upon  the  same  question,  Warwick  v. 
Mayo,  ISOratt.  528,  and  ^no<e;  West  v.  Ferguson,  10 
Gratt  270,  and  note;  EUyson.  Ex  parte.  20  GratL  10. 
andno^;  French  v.  Noel,  22  Oratt.  464,  and  note; 
Supervisors  v.  Wingfleld.  27  OratL  828.  and  not€. 


the  writ  of  prohibition.  It  has  always* 
however,  been  regarded  as  an  existing 
legal  remedy  in  this  state,  as  the  cases  just 
cited  will  show.  In  the  Code,  and  in  the 
new  Constitution  and  the  legislation  under 
it,  the  remedy  is  fully  recognized,  and 
various  provisions  are  made  in  regard  to  it. 
Code,  p.  612,  ch.  155,  p.  620,  {  4;  621,  {  3; 
622,  I  8;  641,  |  4;  Constitution,  art.  vi,  { 
9  and  11 ;  Act  of  June  5,  1852,  ch.  61,  {  2, 
3,  9  and  12,  Sess.  Acts,  p.  53-4.  For  the 
nature  of  the  writ  and  method  of  pro- 

19  ceeding  under  it,  *see  3  Black.    Com. 
112;  8  Bac.  Abr.  206,  tit.  Prohibition; 

7  Comy.  Dig.  135,  same  title;  Home  v. 
Earl  Camden,  2  H.  Bl.  533;  Gould  v.  Gap- 
per,  5  Bast's  R.  345;  1  Saund.  136,  and 
notes.  Much  information  on  the  subject 
may  also  be  derived  from  the  case  of  Wil- 
liams, ex  parte,  4  Pike's  R.  537 ;  appended 
to  which  is  a  note  giving  the  form  used  in 
the  proceeding.  See  also,  Arnold  v.  Shields, 
5  Dana's  R.  18. 

In  the  petition  for  the  supersedeas  in  this 
case,  two  errors  are  assigned  in  the  proceed- 
ing and  order  complained  of : 

I.  That  even  if  the  judgment  of  the 
mayor  against  James  would  be  improper,  or 
of  questionable  propriety,  the  writ  of  pro- 
hibition does  not  lie  from  the  Circuit  oonrt 
to  prevent  the  mayor  from  adjudging  the 
question. 

II.  That  the  ordinance  was  not  in  con- 
flict with  the  act  of  assembly ;  or  if  it  was, 
the  act  and  not  the  ordinance  should  be 
made  to  give  way. 

.  In  support  mi  the  first  ground  of  error,  it 
was  argued  that  the  mayor  has  ample  power 
conferred  on  him  by  the  charter,  (Sess. 
Acts  1852,  p.  265,  2  50,)  to  ^*  take  cognizance 
of  such  cases  as  may  be  brought  before 
him  under  the  laws  of  the  state,  and  in  all 
cases  in  which  any  ordinance  or  by-law  of 
the  city  is  alleged  to  have  been  violated;" 
that  therefore  he  had  power  to  decide 
whether  the  ordinance  in  question  was  valid 
or  not,  and  it  was  no  excess  of  jurisdiction 
to  do  so:  And  that  the  assumption  that  he 
would  decide  wrong  when  the  case  can&e 
under  his  judgment,  was  wholly  unwar- 
rantable, and  can,  in  no  view  of  the  sub- 
ject, furnish  ground  of  prohibition.  I 
incline  to  think  that  this  argument  is  well 
founded.  See  the  cases  of  Home  v.  Karl 
Camden  and  Arnold  v.  Shields,  before  cited. 
But  in  my  view  of  this  case,  it  is  unneces- 
sary to  decide  this  question. 

In  regard  to    the  second  ground    of 

20  error,  I  am  of  'opinion  that  the  ordi- 
nance was  not  in  conflict  with  the  act 

of  assembly.  The  only  object  of  the  act 
was  to  aid  in  raising  a  revenue  by  layiog- 
a  tax  on  the  business  of  keeping  a  cook- 
shop.  It  was  not  the  object,  nor  the  effect 
of  the  act,  to  give  to  every  person  who  paid 
the  tax  and  obtained  a  license  to  keep  a 
cook-shop,  the  right  to  do  so,  notwithstand- 
ing any  police  regulations  which  migr^ht 
otherwise  lawfully  be  made  for  the  g^ood 
government  of  a  city  or  town,  much  lesa 
to  repeal  or  annul  any  such  regulations  in 
actual  existence  at  the  time  of  the  passage 
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of  the  act.  If  the  ordinance  would  have 
been  lawful,  Had  there  been  no  such  act,  it 
is  lawful  notwithstanding  the  act;  for 
there  is  nothing  in  the  act  to  render  it  un- 
lawful. The  business  of  keeping  a  cook- 
shop  before  the  passage  of  the  act»  was  a 
lawful  business,  which  any  man  might 
pursue,  subject  only  to  such  lawful  public 
regulations  as  might  be  made  in  regard  to 
its  being  carried  on  within  the  limits  of  a 
town.  The  effect  of  taxing  it  was  to  re- 
strict, not  to  enlarge  the  right  of  pursuing 
it,  nor  to  exempt  it  from  such  lawful  police 
regulations.  The  Code,  ch.  54,  \  17,  p.  285, 
after  conferring  a  great  many  specific  pow- 
ers on  the  council  or  board  of  trustees  of  a 
town,  gives  them  the  general  power  to  pro- 
tect the  property  of  the  town  and  its  inhab- 
itants, and  preserve  peace  and  good  order 
therein ;  and  for  carrying  into  effect  these 
and  their  other  powers,  authorizes  them  to 
make  ordinances  and  by-laws  consistent 
with  the  laws  of  the  state,  and  to  prescribe 
fines  or  other  punishment  for  violations 
thereof.  These  provisions,  not  being  in 
conflict  with  any  provision  of  the  charter 
of  the  city  of  Richmond,  nor  inconsistent 
with  the  act  passed  March  30,  1852,  revising 
and  reducing  into  one  act  the  provisions  of 
the  said  charter,  have  been  applicable  to 
the  said  city  and  the  council  thereof  ever 
since  the  enactment  of  the  Code,  (see  Code, 

p.  287,  I  26,  Sess.  Acts  1852,  p.  259,  | 
21        1,)  and  authorized   the  *said   council 

to  make  such  an  ordinance  as  that 
which  is  complained  of  in  this  case.  Such 
authority  was  also  conferred  by  |  33  of  the 
said  act  of  March  30,  1852,  Sess.  Acts,  p. 
263.  The  record  does  not  show  when  the 
ordinance  in  question  was  made ;  though  it 
is  stated  in  the  petition  for  the  supersedeas 
to  have  been  made  March  21st,  1851,  and  of 
course  since  the  Code  went  into  effect.  If 
the  fact  had  been  otherwise,  and  been 
deemed  material  by  the  party  who  applied 
for  the  writ  of  prohibition,  he  should  have 
taken  care  to  have  had  it  stated  in  the 
record ;  especially  as  the  writ  was  awarded 
on  his  ex  parte  motion  and  petition,  with- 
out notice. 

There  is  some  difference  between  the 
terms  of  the  ordinance,  as  stated  in  the 
petition  for  the  said  writ,  and  the  petition 
for  the  supersedeas.  In  the  former,  it  is 
stated  as  declaring,  that  **no  negro  shall 
keep  a  cook-shop  within  said  city,"  under 
the  penalty  of  stripes,  at  the  discretion 
of  the  mayor.  In  the  latter,  as  declaring  in 
the  3d  section,  that  '^no  negro  shall  keep 
a  cook-shop  or  eating-house,  unless  he  be 
licensed  to  keep  an  ordinary  or  house  of  en- 
tertainment;"  and  in  the  7th  section,  that 
the  violation  of  the  3d  section  is  to  be 
punished  with  stripes.  The  ordinance,  as 
stated  in  the  former,  wholly  interdicts  a 
free  negro  from  keeping  a  cook-shop;  as 
stated  in  the  latter,  it  merely  imposes  a  re- 
striction upon  his  right  to  do  so  by  requir- 
iTkK  him  to  obtain  a  license  to  keep  an 
ordinary  or  house  of  entertainment.  The 
violation  of  the  ordinance  is  stated  in  each 
to  be  punishable  with  stripes.     Whether  the 
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ordinance  be  in  the  one  or  the  other  of  these 
two  forms,  is  immaterial.  The  council  had 
a  right  to  make  it  in  either,  if  in  their 
opinion  necessary  ^*to  preserve  peace  and 
good  order,"  or  *^to  suppress  gaming  and 
tippling-houses,"  or  ''to  prevent  disorderly 
conduct,"  in  the  city.  Having  a 
right  to  make  it  for  *that  purpose, 
the  presumption  is  that  they  did  so 
make  it,  in  the  absence  of  evidence  to  the 
contrary. 

Cook-shops  kept  by  free  negroes,  ''being 
in  effect  taverns,"  in  the  language  of  the 
petition  for  the  supersedeas, '  'negro  taverns 
of  the  lowest  description,  and"  liable  to 
become  "sources  of  infinite  disorder  and 
corruption  among  the  black  population, 
slave  as  well  as  free,"  the  propriety  and 
necessity  of  regulating,  restraining,  or 
wholly  interdicting  them  in  the  city  of 
Richmond,  must  be  apparent  to  all. 

There  is  nothing  in  the  nature  of  the 
punishment  which  can  render  the  ordinance 
unlawful.  A  free  negro,  in  common  with  a 
slave,  is  punishable  alone  with  stripes  for 
certain  misdemeanors  enumerated  in  the 
Code,  ch.  200,  {  8,  p.  754,  and  may  be  pun- 
ished with  stripes  or  any  other  misde- 
meanor. Id.  ch.  212,  I  14,  p.  788.  Stripes 
being  the  ordinary  punishment  inflicted  by 
law  upon  a  free  negro  for  a  misdemeanor, 
may  properly  be  inflicted  upon  him  for  the 
violation  of  an  ordinance  of  city  police.  But 
no  objection  is  made  to  the  nature  of  the 
punishment  in  this  case,  the  only  objection 
being  to  the  supposed  conflict  between  the 
ordinance  and  act  of  assembly,  which  I  have 
endeavored  to  show  does  not  exist. 

It  was  suggested,  in  the  course  of  the 
argument,  that  the  effect  of  the  writ  of  pro- 
hibition, and  of  the  order  overruling  the 
motion  to  discharge  it,  was  to  acquit  Clin- 
ton James  of  a  criminal  offense,  and  there- 
fore no  writ  of  error  lies  to  reverse  the 
order,  upon  the  principle  that  no  writ  of 
error  lies  for  the  commonwealth  in  a  crimi- 
nal case,  except  in  some  particular  cases  in 
which  the  writ  is  given  by  statute ;  of  which 
this  is  not  one.  I  think  that  a  considera- 
tion of  the  peculiar  nature  of  the  remedy 
by  writ  of  prohibition  will  remove  this 
difiiculty :  It  is  not  a  part  or  continuation 
of  the  prohibited  proceeding,  by  removing 
it  from  one  court  to  another  for  the 
23  purpose  of  ^adjudication  in  the  latter: 
But  it  is  wholly  collateral  to  that  pro- 
ceeding ;  and  is  intended  to  arrest  it,  and  pre- 
vent its  being  further  prosecuted  in  a  court 
having  no  jurisdiction  of  the  subject.  It 
is,  in  effect,  a  proceeding  between  two 
courts — a  superior  and  an  inferior — and  is 
the  means  whereby  the  superior  exercises 
its  due  superintendence  over  the  inferior, 
and  keeps  it  within  the  limits  and  bounds 
of  the  jurisdiction  prescribed  to  it  by  law. 
The  writ  "issues,"  says  Bacon,  "out  of 
the  superior  courts  of  common  law  to  re- 
strain the  inferior  courts,  upon  a  suggestion 
that  the  cognizance  of  the  matter  belongs 
not  to  such  courts;  and  in  case  they  exceed 
their  jurisdiction,  the  ofiicer  who  executes 
the  sentence,  and  in  some  cases  the  judges 
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that  gave  it,  are  in  such  superior  courts 
punishable,  sometimes  at  the  suit  of  the 
iingc,  sometimes  at  the  suit  of  the  party, 
sometimes  at  the  suit  of  both,  according  to 
the  nature  of  the  case. ' '  The  object  of  it, 
*  4n  general,  is  the  preservation  of  the  right 
of  the  kind's  crown  and  courts,  and  the 
ease  and  quiet  of  the  subject.  For  it  is  the 
wisdom  and  policy  of  the  law  to  suppose 
both  best  preserved  when  everything  runs 
in  its  right  channel,  according  to  the  orig- 
inal jurisdiction  of  every  court ;  for  by  the 
same  reason  that  one  court  might  be  allowed 
to  encroach,  another  might;  which  could 
produce  nothing  but  confusion  and  disorder 
in  the  administration  of  justice." 

It  seems  that  a  prohibition  may  be  issued 
at  the  instance  of  a  mere  stranger ;  8  Bac. 
Abr.  Prohibition  C;  7  Comy.  Dig  Prohibi- 
tion B ;  though  it  is  generally,  if  not  uni- 
versally, issued  at  the  instance  of  the  party 
aggrieved.  3  Black.  Com.  113;  Home  v. 
Karl  Camden,  2  H.  Bl.  533.  It  is  directed 
to  the  judge  before  whom  the  plea  com- 
plained of  is  pending,  and  to  the  party 
who  prosecutes  it,  and  commands  the  former 
not  to  hold,  and  the  latter  not  to  follow  the 
plea.  3  Black.  Com.  113.  If  the 
24  party  applying  for  the  *writ  be  di- 
rected to  declare  in  prohibition,  as  he 
may  be,  if  the  point  be  too  nice  and  doubt- 
ful to  be  decided  merely  upon  a  motion, 
(Id.)  and  it  seems  will  be,  on  the  demand 
of  the  party  against  whom  the  application 
is  made;  7  Comy.  Dig.  Prohibition  I; 
Remington  v.  Dolby,  9  Q.  B.  176,  58  Eng. 
C.  Li.  R.  174,  178 ;  Arnold  v.  Shields,  supra ; 
Withers  v.  Commissioners  of  Roads,  3 
Brevard's  R.  83;  the  proceeding  then  be- 
comes an  action,  which,  in  its  origin,  was 
a  qui  tam  action,  founded  on  the  fiction 
(which  was  not  traversable,)  that  the  de- 
fendant had  proceeded  in  the  suit  after  the 
writ  had  been  obtained  and  delivered  to 
him;  no  such  writ  having  in  fact  been  so 
obtained  and  delivered.  The  action,  in  the 
form  of  it,  was  to  recover  damages  of  the 
defendant  for  proceeding  in  contempt  of 
the  writ,  and  to  the  injury  of  the  plaintiff; 
but  in  substance,  it  was  a  convenient  mode 
of  trying  whether  a  prohibition  ought  to 
issue ;  and  it  was  made  practicable  by  con- 
sidering all  that  related  to  the  contempt, 
incurred  by  proceeding  after  the  writ  had 
actually  issued,  as  mere  form,  and  the 
damages  nominal.  Home  v.  Earl  Camden, 
supra.  By  a  provision  in  the  Code,  612, 
ch.  155,  (similar  to  stat.  1  Will.  iv.  ch.  21, 
i  1,)  the  action  is  stripped  of  its  fictitious 
form,  and  only  the  substance  of  it  now 
remains.  It  is  thereby  enacted  that  the 
declaration  shall  be  expressed  to  be  on  be- 
half only  of  the  party  applying  for  the  writ, 
and  not  on  behalf  of  him  and  the  common- 
wealth ;  and  shall  set  forth  so  much  only  of 
the  proceedings  as  may  be  necessary  to 
show  the  ground  of  the  application,  with- 
out alleging  the  delivery  of  a  writ  or  any 
contempt;  and  shall  conclude  by  praying 
that  a  writ  of  prohibition  may  issue;  to 
which  declaration  the  defendant  may  de- 
mur or  plead ;  and  judgment  shall  be  given 


that  the  writ  do  or  do  not  issue,  as  justice 

may  require ;  and  the  party  in   whose  favor 

such  judgment  is  given,  whether  on  verdict 

or  otherwise,  shall  recover  his  costs ; 

25  and  *in  case  a  verdict  shall  be  given 
for  the  plaintiff,   the  jury  may  assess 

damages  for  which  judgment  shall  also  be 
given,  but  such  assessment  shall  not  be 
necessary  to  entitle  the  plaintiff  to  costs. 

From  the  foregoing  summary  I  think  it 
must  be  manifest  that  the  remedy  by  pro- 
hibition is  distinct  from  and  independent 
of,  though  collateral  to,  the  proceeding 
sought  to  be  prohibited;  and  that  whether 
such  proceeding  be  civil  or  criminal,  (as 
it  may  be,)  the  nature,  object  and  incidents 
of  the  remedy  are  the  same ;  it  being  in 
ether  case  a  civil  remedy  to  recover  dam- 
ages for  the  exercise  of  an  unlawful  juris- 
diction, and  to  prevent  the  further  exercise 
thereof. 

'  The  right  of  appeal  is  given  by  law  in  all 
cases  of  prohibition,  and  cannot  be  denied 
in  a  case  in  which  the  proceeding  com- 
plained of  is  a  criminal  proceeding. 
Whether  it  be  civil  or  criminal,  damages 
and  costs  may  be  recovered  against  the 
defendant  in  prohibition ;  and  he  should 
have  the  same  right  to  reverse  the  judg- 
ment for  error  therein  in  the  one  case  as  in 
the  other.  It  is  true  that  where  the  proceed- 
ing is  criminal,  the  effect  of  the  writ  of 
prohibition  may  be  to  prevent  the  further 
prosecution  of  an  offense  by  subjecting  the 
judge  of  the  inferior  court  and  the  prosecu- 
tor to  an  attachment  for  proceeding  after 
the  delivery  of  the  writ  to  them.  But  this 
mere  consequence  of  the  writ  is  not  an  ac- 
quittal of  the  offense  (which  has  never  in 
fact  been  tried) ;  and  a  supersedeas  to  the 
order  awarding  the  writ,  or  refusing  to  dis- 
charge it,  cannot  be  considered  as  a  writ  of 
error  for  the  commonwealth  in  a  criminal 
case. 

The  writ  of  prohibition  was  awarded  in 
this  case  without  first  ruling  the  defendant 
to  show  cause  against  it.  AH  the  author- 
ities seem  to  show  that  such  a  rule  is  nec- 
essary. 7  Comy.  Dig.  169,  Prohibition 
(H  1) ;  8  Bac.  Abr.  222,  Prohibition  (F) ;  1 
Saund.  136,  n.  1;  Arnold  v.  Shields,  5 
Dana's    R.    18;    Williams,    ex   parte, 

26  *4  Pike's  R.  542,  545.     In  the  State  v. 
Allen,  2  Ired.  Law  R.  183,  Gaston,  J., 

speaking  of  the  writ,  said,  ''Such  an  act 
of  authority  will  not  be  exerted,  unless  a 
prima  facie  case,  well  verified,  be  first 
made  out,  showing  an  apparent  necessity 
for  this  intervention  ;  nor  unless  an  oppor- 
tunity be  afforded  to  those  sought  to  be  pro- 
hibited, of  showing  cause  against  it.  This 
we  understand  to  be  a  well  settled  mle  of 
practice.  *  * 

No  inconvenience  can  result  from  requir- 
ing the  rule,  as  the  service  of  it  will  have 
the  effect  of  staying  the  proceeding  com- 
plained of  until  further  order  discharging* 
the  rule ;  and  it  seems  that  the  defendant 
or  the  judge  of  the  inferior  court  would  be 
subject  to  an  attachment  foregoing  on  with 
the  proceeding  after  such  service  and  before 
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such  further  order.  1  Saund.  136,  n.  2; 
Williams,  ex  parte,  4  Pike's  R.  543,  545. 

The  following'  would  seem  to  be  the  proper 
course  to  be  pursued  on  an  application  for 
a  writ  of  prohibition  to  a  Circuit  court,  or 
a  judge  thereof  in  vacation :  The  ground  of 
the  application  should  be  set  out  in  a  proper 
suggestion,  verified  by  affidavit,  as  to  such 
material  facts  as  do  not  appear  on  the  rec- 
ord; or  in  affidavits  instead  of  a  sugg'es- 
tion,  according  to  the  Code,  ch.  155,  p.  612. 
If  upon  such  suggestion  or  affidavits  the 
court  or  judge  be  clearly  of  opinion  that 
there  is  no  good  g'round  for  a  prohibition, 
it  ought  at  once  to  be  denied.  But  if  other- 
wise, a  rule  should  be  made  upon  the  adverse 
X>arty  to  show  cause  why  the  writ  should  not 
be  issued.  The  execution  of  the  rule  upon 
the  party  and  the  judge  of  the  inferior  court 
will  have  the  effect  of  a  prohibition  quous- 
que,    or  until    the   dischar^^e   of  the   rule. 

Upon  the  return  of  the  rule  executed,  the 
court  or  judge  will  make  it  absolute  or  dis- 
charge it,  as  may  then  seem  to  be  proper; 
and  in  the  former  case,  may  direct  the  ap- 
plicant to  declare  in  prohibition  before  writ 
issued;  and  oug'ht  to  do  so,  if  the  defendant 
require  it.  If  such  direction  be  given, 
27  *the  further  proceedings  in  the  case 
will  of  course  be  in  pursuance  of  the 
Code,  ch.  155,  p.  612. 

I  am  for  reversing  the  order,  and  dis- 
charging the  writ,  with  costs  to  the  plain- 
tiff in  error,  both  in  this  court  and  the 
Circuit  court. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  reversed. 


28    ^Hamtramck  v.  Selden,  Withers  &  Co. 

January  Term.  1866,  Richmond. 
(Absent  Daitibl  and  Las,  Js.) 

I.  Debt  OB  Not«*— Special  Plea— Csm  at  Bar.— To  an 
action  of  debt  on  a  note  ailered  to  have  been  made 
and  disconnted  by  the  plaintiffs  in  Virflrlnia.  but 
made  payable  at  a  bank  out  of  the  state,  a  plea 
that  the  plaintiffs  are  an  unchartered  banking 
company,  issuing-  and  circulating  their  own  paper 
notes  or  bills  as  currency,  contrary  to  law  and 
public  policy:  and  that  they  as  a  banking  com- 
pany discounted  the  said  note,  contrary  to  law 
and  public  policy,  sets  up  a  g-ood  defense  to  the 
action. 

a.  Same— Same— 5asie.— So  in  such  a  case,  a  plea 
that  the  consideration  of  the  note  declared  on 
was  the  bank  paper  of  the  plaintiffs  unlawfully 
issued  by  them  as  currency,  they  beinff  an  un- 
chartered  banking*  company,  presents  a  g-ood  de- 
fense to  the  action.     , 

3.  S«ae— Same— CoDcliulon  of.— It  is  not  necessary 
to  conclude  such  pleas  as  against  the  form  of  the 
statute. 

4,  Appellate  Practice— Demnrrer  Sustained— Jadffment 
Reversed.t— Plaintiffs  demur  to  pleas,  and  the  de- 

*See  monographic  note  on  "Debt,  The  Action  of** 
appended  to  Davis  t.  Mead,  18  Gratt.  118.  mono- 
.graphic  note  on  "Bills,  Notes  and  Checks.** 

tAppeilate     Ptactloe  — Deoiarrer- Jiidgneot     Re- 


murrer  is  sustained:  but  upon  appeal  the  judg- 
ment is  reversed.  The  cause  will  be  sent  back 
with  directions  to  permit  the  plaintiffs  to  with- 
draw the  demurrer  and  reply,  if  they  shall  ask 
leave  to  do  so. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Jefferson  county,  brought  by  Sel- 
den, Withers  &  Co.  against  John  F.  Ham- 
tramck  as  maker,  and  Alexander  R.  Boteler 
and  others  as  endorsers,  of  a  negotiable 
note  for  two  thousand  dollars.  The  decla- 
ration charged  that  on  the  31st  of  December 
1851,  at  Shepherdstown  in  the  county  of 
Jefferson,  the  note  was  made  by  the  defend- 
ant Hamtramck,  payable  to  Boteler  at  the 
Bank  of  the  Metropolis  in  the  city  of  Wash- 
ington, District  of  Columbia ;  and  that  on 
the  same  day,  at  the  county  aforesaid,  it 
was  endorsed  by  the  respective  endorsers. 

The  defendants  appeared,  and  filed  two 
special  pleas.  The  first  alleged  that  the 
plaintiffs,  at  the  time  of  the  making 
29  and  delivery  to  them  of  the  note  *de- 
clared  on,  were  an  unchartered  bank- 
ing company,  issuing  and  circulating  their 
own  paper  notes  or  bills  as  currency,  con- 
trary to  law  and  public  policy :  and  that 
they  as  a  banking  company  discounted  the 
said  note  contrary  to  law  and  public  policy. 

The  second  plea  alleged,  that  the  consid- 
eration of  the  note  declared  on  was  the 
bank  paper  of  the  plaintiffs,  unlawfully 
issued  by  them  as  currency,  they  being  an 
unchartered  banking  company. 

The  plaintiffs  demurred  to  the  pleas,  and 
the  court  sustained  the  demurrer,  and  ren- 
dered a  judgment  in  their  favor.  Where- 
upon, Hamtramck  applied  to  this  court  for 
a  supersedeas,  which  was  allowed. 

Patton,  for  the  appellant. 

G.  N.  Johnson,  for  the  appellees. 

AL/LBN,  P.  This  is  an  action  of  debt 
against  the  maker  and  endorsers  of  a  prom- 
issory note,  dated  at  Shepherdstown,  Vir- 
g'inia,  on  the  31st  of  December  1851,  and 
negotiable  and  payable  at  the  Bank  of  the 
Metropolis,  Washington,  D.  C.  The  decla- 
ration is  in  the  usual  form,  averring  the 
making  of  the  note  and  the  endorsement  to 
the  plaintiffs  below,  at  the  county  of  Jeffer- 
son, Virginia. 

On  setting  aside  the  office  judgment,  two 
special  pleas  were  filed,  which  being  re- 
ceived, the  plaintiffs  below  demurred  gen- 
erally; and  the  demurrer  being  sttstained, 
judgment  was  rendered  against  the  defend- 
ants below  for  the  debt.  To  this  judgment 
a  supersedeas  has  been  awarded;  and  the 
sole  question  is,  whether  the  pleas,  or 
either  of  them,  presented  a  substantial  de- 
fense to  the  action. 

The  first  plea  avers  that  at  the  time  of 
the  making  and  delivery  to  them  of  the 
note  in  the  declaration  mentioned,  the 
plaintiffs   were    an     unchartered     banking 

versed. —  See  principal  case  cited  in  Cromer  v. 
Cromer,  29  Oratt  886,  287:  Reid  v.  Field,  88  Va.  84,  1 
S.  E.  Rep.  896.  See  also,  foot-note  to  Fitzhuffh  v. 
FitzhUffh,  11  Gratt.  801;  Creel  v.  Brown,  1  Rob.  86S. 
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company,  issuing  and  circulating  their  own 
paper  notes  or  bills  as  currency,  con- 

30  trary  to  law  and  public  *policy ;    and 
that   they,    as   a    banking   company, 

discounted    said   note   contrary  to  law  and 
public  policy. 

The  second  plea  avers  that  the  considera- 
tion of  the  note  in  writing,  in  the  declara- 
tion mentioned,  was  the  bank  paper  of  the 
plaintiffs,  unlawfully  issued  by  them  as 
currency,  they  being  an  unchartered  bank- 
ing company. 

The  Code,  p.  314,  ch.  60,  |  1,  2,  provides 
that  no  association  or  company,  other  than 
a  bank  or  banking  company  governed  by 
the  58th  chapter,  shall  issue,  with  intent 
that  the  same  be  circulated  as  currency, 
any  note,  bill,  or  other  paper  or  thing,  or 
otherwise  deal,  trade  or  carry  on  business 
as  a  bank  of  circulation.  All  contracts 
made  for  forming  any  such  association  shall 
be  void.  The  2nd  section  avoids  all  con- 
tracts and  securities  that  may  originate 
from,  or  be  made  or  obtained  in  whole  or 
in  part  by,  means  of  any  such  dealing,  trade 
or  business. 

The  first  plea  avers  that  the  plaintiffs  were 
an  unchartered  banking  company,  issuing 
and  circulating  their  own  paper  notes  or 
bills  as  currency,  contrary  to  law  and  public 
policy;  and  that  as  a  banking  company 
they  discounted  the  note  sued  on.  The  plea 
pursues  the  terms  of  the  law,  and  avers  the 
plaintiffs  were  an  unlawful  association, 
doing  what  the  law  prohibited ;  and  that  as 
such  unlawful  association,  they  discounted 
the  note  sued  on.  The  note  made  or  ob- 
tained by  means  of  such  dealing;  trade  or 
business,  is,  by  the  2nd  section,  declared  to 
be  void. 

And  so  by  the  second  plea,  the  considera- 
tion of  the  note  sued  on  is  averred  to  have 
been  the  bank  paper  of  the  plaintiffs,  un- 
lawfully issued  by  them  as  currency,  they 
being  an  unchartered  banking  company; 
thus  showing  that  the  contract  originated 
from,  and  the  note  was  obtained  by,  means 
of  bank  paper  issued  by  them  against  law. 

It  is  argued  that  although  the  law  of  Vir- 
ginia may  avoid  such  a  contract  if  the 

31  transaction  occurs  within  *the  state, 
yet  the  pleas  in  this  case  were  defect- 
ive, and  the  demurrer  was  properly  sus- 
tained, because  it  does  not  appear  from  any 
averment  in  the  plea,  that  the  plaintifFs 
were  an  association  organized  in  Virginia, 
or  organized  elsewhere,  and  circulating 
unlawful  currency  in  Virginia;  and  that 
for  anything  appearing  on  the  face  of  the 
pleas,  the  transaction  may  have  occurred 
in  the  District  of  Columbia  and  may  have 
been  authorized  by  the  laws  in  force  there. 

The  declaration  avers  the  making  of  the 
note  in  Virginia,  and  that  the  endorsement 
by  which  the  plaintiffs  acquired  title,  was 
made  in  Virginia.  And  the  title  acquired 
by  such  making  and  endorsement  is,  by  the 
second  plea,  averred  to  have  been  in  consid- 
eration of  their  notes,  unlawfully  issued 
by  them  as  currency.  The  promissory  note 
is  made  payable  and  negotiable  at  the  Bank 


of  the  Metropolis  in  the  District  of  Colum- 
bia, but  that  circumstance  does  not  justify 
the  inference  that  the  plaintiffs  may  not 
have  had  their  place  of  business  in  Vir- 
ginia, and  dealt  for  the  note  in  Virginia ; 
or  that  having  their  place  of  business  out 
of  Virginia,  this  transaction  could  not 
have  been  performed  by  them  or  their  agent 
in  Virginia.  If  it  occurred  out  of  Vir- 
ginia, it  was  incumbent  on  them  to  have 
shown  it  by  replication.  It  was  enough  for 
the  defendants  to  show  by  their  pleas  that 
the  transaction,  as  set  forth  in  the  declara- 
tion, was  void  by  the  laws  of  the  state,  the 
tribunals  of  which  were  invoked  to  enforce 
it.  If  the  transaction  was  to  be  controlled 
and  governed  by  the  law  of  another  country 
where  it  was  lawful,  the  matter  should  ap- 
pear by  replications  to  the  pleas ;  or  the 
parties  by  proper  pleadings  could  have  raised 
the  question  adverted  to  in  the  argument* 
whether  the  courts  of  Virginia  would  enforce 
the  penal  laws  of  another  state  in  regard  to 
such  a  transaction,  supposing  it  to  be  con- 
trolled by  the  law  of  such  state :  Upon  the 
pleadings  in  the  record  these  questions  do 
not  arise. 

32  *It  is  further   maintained   that   the 

pleas  are  defective  for  not  concluding* 
against  the  form  of  the  statute.  That  the 
defense  in  founded  on  a  penal  statute,  and 
should  be  assimilated  to  a  declaration  in  a 
qui  tarn  action  for  a  penalty,  where  it  has 
been  held  that  the  declaration  must  contain 
such  averment.  However  this  may  be  at 
common  law,  the  omission  is  rather  one  of 
form  than  substance.  Certainly  the  aver- 
ment omitted  is  not  so  essential  to  the  de- 
fense that  judgment  according  to  law  and 
the  very  right  of  the  cause  cannot  be  given. 
The  pleas  aver  all  the  facts  which  by  law 
constitute  a  full  defense  to  the  action ;  and 
the  statute  being  a  public  statute,  the  court 
must  judicially  take  notice  of  it.  In  qui 
tarn  actions  the  same  technicality  was  re- 
quired as  in  indictments  founded  on  such 
statutes;  and  hence  the  necessity  of  aver- 
ring the  act  to  be  against  the  form  of  the 
statute.  But  this  is  now  no  longer  required 
in  indictments.  The  Code,  p.  770,  ch.  207* 
I  11,  provides  that  no  indictment  shall  be 
quashed,  or  deemed  invalid,  for  omitting^ 
to  charge  the  offense  to  be  against  the 
form  of  the  statute :  showing  that  the  aver- 
ment even  in  indictments  was  merely- 
formal.  I  think  the  court  erred  in  sustain- 
ing the  general  demurrer  to  the  pleas  filed, 
and  that  the  judgment  should  be  reversed. 
And  under  the  authority  of  Creel  v.  Brown, 
1  Rob.  R.  265,  Strange  v.  Floyd,  9  Gratt. 
474,  and  other  cases  in  this  court,  the  cause 
should  be  remanded  with  instructions  to 
overrule  the  demurrer,  and  render  judg-ment 
for  the  defendants  below  on  their  pleas, 
unless  the  plaintiffs  below  should  ask  leave 
to  withdraw  their  demurrer  and  reply ; 
which,  if  asked  for,  should  be  granted. 

MONCURB    and    SAMUELS,    Js.,   con- 
curred in  the  opinion  of  Allen,  P. 

Judgment  reversed,  and  cause  remanded. 
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*Knight  &  Wife  v.  Oliver  &  als. 
January  Term,  1866,  Richmond. 


I.  Advancements— Hotchpot— Widow's  Rlffhts.t— Ad- 
vancements ^o  children  are  not  brouffht  Into 
hotchpot  for  the  benefit  of  the  widow:  She  is 
only  entitled  to  share  in  the  estate  of  the  Intestate 
of  which  he  died  possessed. 

a.  Same-  Refnsal  to  Come  Into  Hotchpot— Division  of 
Dower  Interest *t— The  slaves  allotted  to  the  widow 
are  not  a  part  of  the  distributable  surplus  to  be 
divided  amonffst  the  children  at  the  death  of  the 
intestate;  and  a  child  refusing*  to  bring-  his  ad- 
vancements into  hotchpot  upon  the  first  division, 
is  not  thereby  precluded  from  claiming  to  share 
in  the  division  of  the  dower  slaves. 

3.  Same.t— QuJiRB:  If  this  rig-ht  to  postpone  his 
election  whether  or  not  he  will  take  a  share  of  the 
dower  estate,  exists  as  to  any  other  estate  than  the 

slaves. 

4.  Same— Refasel  to  Come  Into  First  DIvUlont— Divi- 
sion of  Dower  Interest. t— A  child  having*  received 
advancements,  and  refusinar  to  share  in  the  first 
division,  but  claiming  to  share  in  the  division  of 
the  dower  slaves,  is  to  be  charg-ed  with  interest  on 
his  advancements  or  their  value,  from  the  death 
of  the  intestate  to  the  date  of  the  division:  And 
if  the  principal  and  interest  of  his  advancements 
exceed  the  amount  received  by  the  other  children, 
he  is  then  to  be  charged  with  interest  on  such 
excess  from  that  time  to  the  period  of  the  second 
division.  But  havinflr  elected  not  to  come  In  on  the 
first  division,  if  his  advancements  with  interest 
thereon  were  not  equal  to  the  shares  of  the  other 
children  on  that  division,  he  is  not  entitled  to 
have  the  deficiency  made  up  on  the  second  divi- 
sion. 

William  Carter  died  in  1817  intestate, 
leaving  a  widow  and  ten  children ;  and  his 
son  in  law  John  H.  Knight  qualifie4  as 
administrator  upon  his  estate.  In  1818 
the  widow  and  all  the  children,  except  Mrs. 
Knight,  filed  a  bill  in  the  County  court  of 
Nottoway  for  an  allotment  to  the  widow  of 
her  thirds  of  the  estate,  and  a  distribution 
of   the  residue   among   the    children.      In 

•Advancements— Refusal  to  Come  Into  Hotchpot— 
Riffht  to  5hare  In  Division  of  Dower  Interest.— See 

principal  case  approved  in  Persing-er  v.  Simmons, 
25  Gratt  241.  242,  244. 

Same— Valuation  of.— In'Kyle  v.  Conrad.  25  W.  Va. 
780.  it  is  said :  "Unless  under  peculiar  circumstances, 
as  when  perhaps  the  advancement  is  a  remainder, 
the'  rule  Is  established  in  yirglnta  as  well  as  else- 
where, that  all  advancements  are  to  be  accounted 
for  as  of  the  value  they  bore  when  received,  and 
that  during'  the  life  of  the  Intestate,  rents,  issues 
and  profiU)  should  be  charg-ed  ag-ainst  the  heir  or 
devisee.  Beckwlth  v.  Butler.  1  Wash.  224;  Hudson 
v.  Hudson's  Executor,  8  Rand.  120;  Williams  v. 
Stonestreet,  8  Rand.  5G0;  Christian  v.  Coleman,  8 
Lielgh  80;  Knight  v.  Oliver,  12  Oratt.  38;  Pur  year  v. 
Cabell,  24  Qratt.  20a"  See  also,  Puryear  v.  Cabell, 
24  Gratt  200,  and  foot-note:  monofirraphic  note  on 
"Advancemente"  appended  to  Watkins  v.  Young,  81 

Gratt.  84. 

tSame— Interest.— See  principal  case  cited  in  Kyle 
v.  Conrad,  25  W.  Va.  784,  787. 

tSee  monographic  note  on  "Advancements"  ap- 
pended to  WatUns  v.  Young,  81  Gratt.  84. 


their  bill  they  charge  that  John  H.  Knight 

had    been  advanced  by   their   father  a  full 

proportion  of  the  personal  estate,  and  chose 

not  to  bring   his   advancements   into 

34  distribution ;  so  that  he  was  *not  en- 
titled  to  any   share  in  the  property. 

And  they  ask  for  a  distribution  excluding 
him. 

Knight  as  administrator  was  the  only 
defendant  to  the  suit ;  and  he  answered  in 
three  lines,  admitting  the  allegations  of 
the  bill  to  be  correct,  and  consenting  to  the 
decree  prayed  for  by  the  plaintiffs.  The 
decree  was  accordingly  made ;  and  one-third 
of  the  slaves  and  other  property  was  allotted 
to  the  widow,  and  the  residue  of  the  per- 
sonal property  was  divided  among  the  other 
nine  children,  excluding  Knight  and  wife 
from  the  division. 

Mrs.  Carter  lived  until  1851;  when  the 
slaves  which  had  been  allotted  to  her  on 
the  division  of  the  estate  in  1818,  amounted 
to  thirty-three.  In  the  mean  time  two  of 
the  children  had  died,  unmarried  and  in- 
testate. A  suit  was  then  instituted  for  the 
division  of  these  slaves  among  the  distri- 
butees of  William  Carter;  and  in  this  suit 
the  question  arose,  whether  Knight  and 
wife  were  entitled  to  a  distributable  share 
of  these  slaves,  or  were  concluded  by 
Knight's  election  in  1818  not  to  bring  his 
advancements  into  the  distribution.  Knight 
insisted  that  his  election  extended  only  to 
the  property  distributed  among  the  children 
in  1818 ;  and  that  in  fact  he  had  not  received 
as  much  as  the  other  children  received  on 
that  division :  And  he  filed  a  statement  of 
what  he  had  received,  and  introduced  evi- 
dence to  sustain  it. 

The  commissioners  divided  the  slaves 
into  eight  shares,  one  of  which  they  allotted 
to  Knight  and  wife;  and  they  submitted  to 
the  court  the  question  of  the  right  of 
Knight  and  wife  to  participate  in  the  dis- 
tribution. 

The  cause  came  on  to  be  finally  heard  in 
September  1852,  when  the  court  below  held 
that  Knight  and  wife  were  not  entitled  to 
a  share  of  these  slaves  as  distributees  of 
William  Carter,  though  they  were  entitled 
to  share  in  the   portions   of  the   two 

35  children    *who   had     died   unmarried 
and  intestate :  And  a  decree  was  made 

confirming  the  report  as  to  the  shares  of 
the  other  parties;  and  directing  the  share 
allotted  to  Knight  and  wife  to  be  sold ;  and 
that  out  of  the  proceeds  of  sale  they  should 
be  paid  their  proportion  of  the  shares  of 
the  two  who  had  died;  and  the  remainder 
of  said  proceeds  of  sale  should  be  divided 
among  the  other  distributees  of  William 
Carter.  From  this  decree  Knight  and  wife 
applied  to  this  court  for  an  appeal,  which 
was  awarded. 

Patton,  for  the  appellants. 
Gholson,  for  the  appellees. 

DANIEL/,  J.  At  the  time  when  the  pro- 
ceedings in  reference  to  the  first  division  of 
the  estate  of  William  Carter  deceased  were 
had  in  the  County  court  of  Nottoway,  the 
distribution  of  intestates'  estates  was  gov- 
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emed  by  the  act  of  1785,  which  was  re-en- 
acted in  1792.  The  27th  section  of  the  act 
provides,  that  ^*when  any  person  shall  die 
intestate  as  to  his  g^oods  and  chattels,  or 
any  part  thereof,  after  funeral  debts  and 
just  expenses  paid,  if  there  be  no  child,  one 
moiety,  or  if  there  be  a  child  or  children, 
one-third,  of  the  surplus  shall  go  to  the 
wife ;  but  she  shall  have  no  more  than  the 
use,  for  her  life,  of  such  slaves  as  shall 
be  in  her  share ;  and  the  residue  of  the  sur- 
plus, and  after  the  wife's  death,  the  slaves 
in  her  share,  or,  if  there  be  no  wife,  then 
the  whole  of  such  surplus  shall  be  dis- 
tributed in  the  same  proportions  and  to  the 
same  persons  as  lands  are  directed  to  de- 
scend in  and  by  an  act  of  assembly  entitled 
*an  act  to  reduce  into  one  the  several  acts 
directing  the  course  of  descents.'  " 

And  when  any  children   of   the   intestate 

or   their   issue   shall  have    received,    from 

the  intestate  in  his  life  time,  any  personal 

estate  by  way   of  advancement,    and 

36  *shall  choose  to  come  into  the   distri- 
bution with  the  other  persons  entitled, 

such  advancements  shall  be  brought  into 
hotchpot  with  the  distributable  surplus. 

In  the  bill  filed  by  the  widow  Jane  Carter, 
and  the  distributees,  (other  than  John  H. 
Knight  and  wife,)  it  is  alleged  that  Knight, 
in  the  lifetime  of  the  intestate  William 
Carter,  intermarried  with  Sally  K.  Carter, 
one  of  the  daughters  of  the  said  William, 
and  was  by  him  advanced  to  a  full  propor- 
tion of  the  personal  estate  of  the  intestate, 
and  chooses  not  to  bring  the  same  into  dis- 
tribution, so  that  he  is  not  entitled  to  any 
share  in  the  said  property.  And  Knight, 
who  in  his  character  of  administrator  of 
the  intestate,  is  the  only  defendant  made  to 
the  bill,  (his  wife  being  no  party),  in  his 
answer,  (which  is  styled  the  answer  of 
John  H.  Knight,  administrator  of  William 
Carter  deceased,)  says,  that  **he  admits  the 
allegations  of  the  bill  are  correct,  and  hath 
no  objection  to  the  decree  therein  prayed 
for."  The  controversy,  it  is  obvious,  turns 
mainly  on  the  legal  extent  and  effect  of 
Knight's  admission.  And  it  is  equally  ob- 
vious, that  the  extent  to  which  such  admis- 
sion ought  to  be  construed  as  designed  to 
bind  him,  and  the  legal  effect  of  the  admis- 
sion on  the  rights  of  the  parties  in  the  con- 
troversy, must  depend  very  much  on  the 
answer  to  be  given  to  the  question.  What 
were  the  rights  of  the  several  parties  in 
respect  to  Knight's  advancements  at  the 
time  of  the  first  division? 

And  first,  in  respect  to  the  widow  of  the 
decedent.  I  do  not  think  that  the  admission 
of  Knight  had  or  could  have  had  any  man- 
ner of  bearing  or  influence  on  her  rights. 
His  consent  or  refusal  to  collate  his  advance- 
ments could  not  have  affected  the  estate  or 
funds  out  of  which  her  thirds  were  to  be  al- 
lotted. Her  share  must  have  been  the  same, 
whether  he  elected  to  come  into  hotchpot  at 
the  first  division  or  not.  The  question 
whether  the    widow  has  any  interest 

37  in   the  ^advancements  which  may  be 
brought  into  the  division,    has   never 

as  yet,  I  believe,  been  decided  by  this  court ; 


but  there  is  little  doubt  as  to  the  propriety 
of  an  answer  in  the  negative.  The  law 
which  has  been  already  cited,  plainly  marks 
out  her  share  as  being  one-third  of  the  sur- 
plus of  the  goods  and  chattels  of  the  intes- 
tate, which  shall  be  after  funeral  debts  and 
just  expenses  paid:  And  in  no  legal  sense 
can  advancements,  made  by  the  decedent  to 
his  children  in  his  lifetime,  be  said  to  con- 
stitute part  of  '*his  goods  and  chattels"  as 
to  which  he  died  intestate.  Such  advance- 
ments are,  to  all  intents,  the  property  of 
the  children  to  whom  they  have  been  made, 
and  no  longer  the  property  of  the  parent 
who  made  them. 

The  propriety  of  this  construction  is,  if 
possible,  rendered  still  more  manifest  by 
a  reference  to  previous  legislation  on  the 
subject.  The  act  for  the  distribution  of  in- 
testates' estates,  passed  in  1748,  5  Hen.  St. 
444,  provides  that  **  one-third  of  the  surplus 
of  the  personal  estate  (other  than  slaves) 
shall  go  to  the  wife,"  and  that  **all  the  resi- 
due shall  be  distributed  in  equal  proportion 
to  and  among  the  children  of  the  intestate; 
and  in  case  any  such  child  or  children  be 
then  dead,  to  such  persons  as  legally  repre- 
sent them,  other  than  such  child  or  chil- 
dren who  have  had  any  estate  settlement 
or  portion  from  the  intestate  in  his  lifetime, 
equal  in  value  to  the  share,  arising  by 
such  distribution,  to  each  of  the  other  chil- 
dren :  But  if  such  estate  settlement  or  por- 
tion be  of  less  value  than  such  child  or 
children  shall  be  entitled  to,  so  much  of  the 
surplus  aforesaid  as  shall  make  his,  her  or 
their  share  or  shares  equal  to  the  share  of 
each  of  the  other  children  as  near  as  can 
be  estimated;  and  the  heirs  at  law,  not- 
withstanding any  land  he  may  have  by  de- 
scent or  otherwise  from  the  intestate,  shall 
nevertheless  have  an  equal  part  in  the  dis- 
tribution with  the  rest  of  the  children, 
without  any  consideration  of  the  value 
38  of  *the  land."  The  language  em- 
ployed in  the  act  of  1705,  **for  the 
distribution  of  intestates'  estates,"  3  Hen. 
St.  371,  in  reference  to  the  particulars  under 
consideration,  is  of  like  import :  And  it  is, 
I  think,  very  clear  that  the  provisions  in 
both  of  said  last  mentioned  acts,  (those  of 
1748  and  1705,)  in  reference  to  the  advance- 
ments, were  made  without  any  design  to 
affect  the  widow's  share,  and  solely  with 
the  design  of  bringing  about  equality  in 
the  distributon  of  the  surplus  among  the 
children  of  the  intestate.  And  though  the 
new  provision  in  respect  to  the  advance- 
ments, in  the  act  of  1785,  requiring  the 
children  who  have  been  advanced  to  elect 
whether  they  will  come  into  distribution, 
might,  if  read  alone,  create  some  doubt 
whether  the  advancements,  when  brought 
in,  are  not  to  form  a  part  of  the  estate  ont 
of  which  the  widow  and  children  are  all  to 
take  their  shares,  yet  when  we  look  to  the 
preceding  clause  of  the  section  under  con- 
sideration, we  find  nothing  there  to  denote 
a  change  of  the  policy  observed  in  the  pre- 
vious laws,  in  respect  to  the  widow's  rights. 
On  the  contrary,  her  rights  are  there  clearly 
defined,    and  a  manifest  purpose  is  shown 
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to  leave  them  wholly  unaffected  by  the  new 
regulation  adopted  for  the  purpose  of  equal- 
izing the  shares  of  the  children. 

The  terms  **the  distributable  surplus," 
found  in  the  last  clause  of  the  section,  are, 
I  think,  identical  in  meaning  with  the 
terms  **the  residue  of  the  surplus,"  used  in 
the  first  clause,  in  case  there  be  a  wife,  and 
with  the  terms  *  *  the  whole  of  such  surplus, ' ' 
if  there  be  no  wife,  of  the  intestate ;  and 
the  words  **other  persons  entitled,"  em- 
ployed in  the  last  clause,  serve  to  designate 
the  same  persons  that  are  described  in  the 
first,  by  the  terms  **to  the  same  persons 
that  lands  are  directed  to  descend,"  Ac,  to 
wit :  the  children  of  the  intestate,  if  any : 
and  have  no  reference  to  the  wife. 

This  rule,  denving  to  the  widow  any 

39  interest  in  the  *property  advanced  to 
the    children,     prevails   in    England 

under  the  construction  given  to  her  statute 
of  distributions ;  Kircudbright  v.  Kircud- 
bright, 8  Ves.  R.  51 ;  and  has  been  adopted 
in  Massachusetts,  Tennessee,  Alabama, 
Greorgia  and  South  Carolina ;  and  also,  I 
believe,  in  other  states  of  the  Union. 
Steams  v.  Stearns,  1  Pick.  R.  157;  Brunson 
V.  Brunson,  Meigs'  R.  360;  Logan  v.  Lrogan, 
13  Alab.  R.  653;  15  Id.  85;  Beavers  v.  Winn, 
9  Georgia  R.  187 ;  £x  parte  Lawton,  3  I>ess. 
R.  199. 

The  language  employed  in  the  South  Car- 
olina act  is  very  similar  to  that  used  in  our 
act  of  1785;  and  the  reasoning  of  the  chan- 
cellor in  the  case  last  cited,  bears  with  full 
force  on  the  question  under  consideration. 
After  reciting  the  act  of  his  state,  he  says, 
"the  effect  of  the  provision  is  to  equalize 
all  the  children  of  the  testator  by  diminish- 
ing the  quantity  of  property  to  be  given 
to  a  child    who  has  been   advanced  by  the 

garent,  exactly  so  much  as  has  been  given 
im  in  advance." — **The  widow  is  to  take 
a  third  of  whatever  estate  the  intestate  is 
possessed  of,  interested  in,  or  entitled  to, 
at  the  time  of  his  death,  and  no  more  or 
other  estate ;  nor  does  the  first  recited  clause, 
making  provision  for  the  case  of  children 
who  had  been  advanced,  have  any  relation 
to  the  widow:  that  was  intended  merely  as 
a  rule  of  equalization  among  the  children. 
The  widow  is  to  take,  in  all  events,  a  third 
of  what  is  left,  and  the  children  the  re- 
maining two-thirds.  The  proportion  in 
which  the  children  take  those  two-thirds  is 
of  no  importance  to  the  widow ;  but  it  is  of 
importance  to  natural  justice,  legitimated 
by  our  act  of  assembly,  that  the  children 
should  receive  equal  portions  of  the  parents' 
property.  Hence  the  necessity  of  a  rule  for 
the  division  of  the  two-thirds  part  of  the 
intestate's  estate,  intended  for  the  children, 
which  should  prevent  those  who  have  been 
advanced,  receiving  as  much  of  the  two- 
thirds  as   those   who   have    not  been 

40  advanced :  And  the  clause  *of  the  act 
regulating  this   point  and  furnishing 

the   rule,    expressly  confines  its  provisions 
to    the   children,   and  says  nothing  of  the 
share  of  the  widow  which  had  been  defini- 
tively fixed  by  the  preceding  clause." 
The  reasoning   of  the   Supreme  court  of 


Georgia  in  the  case  of  Beavers  v.  Winn  &. 
others,  cited  above,  seems  equally  applicable 
to  questions  arising  under  our  act.  *'The 
estate  (says  the  court)  subject  to  distribu- 
tion is  the  property  belonging  to  the  dece- 
dent at  his  death.  A  gift  of  property  to  a 
child  as  effectually  passes  the  title  out  of  the 
parent  as  any  other  mode  of  alienation.  An 
advance,  that  is,  a  transfer  of  property  to 
a  child,  divests  the  parent  and  invests  the 
child  with  the  title.  The  property  is  no 
longer  in  the  father.  It  is  no  part  of  his 
estate  whilst  he  lives.  He  cannot  revoke 
the  title,  if  he  would.  The  property  belongs 
to  the  child,  and  is  subject  to  his  debt. 
The  widow  being  entitled  to  share  equally 
in  the  estate  of  the  decedent  only,  by  what 
right  does  she  claim  an  interest  in  the  ad- 
vancement? As  well  might  she  claim  an 
interest  in  the  property  of  the  advanced 
child,  acquired  by  purchase.  This  view 
is  strongly  fortified  by  the  fact,  that  under 
no  law  is  the  advanced  child  compellable  to 
bring  the  portion  given  to  him  back  into 
the  common  stock,  even  at  the  instance  of 
children.  Whatever  he  has  got,  whether 
less  or  more  than  his  proportion  of  the 
estate,  he  can  keep.  It  is  his  own.  If  less, 
of  course  he  would  bring  it  back,  for  by  so 
doing  only  can  he  get  his  full  share  by  the 
law  of  hotchpot.  If  he  chooses  though  not 
to  do  so  against  his  interest,  he  has  the 
right  so  not  to  do."  "It  would  seem  that 
if  the  widow  is  entitled  to  share  in  advance* 
ments  made  to  children,  children  ought  to 
be  entitled  to  share  in  settlements  made 
upon  the  wife  during  coverture :  The  rights 
of  the  parties  ought  to  be  reciprocal.  But 
settlements  made  upon  the  wife  during  the 
coverture  are  no  part  of  the  estate. "  And 
for  any  apparent  injustice  done  to 
41  the  widow  by  leaving  *her  no  interest 
in  the  advancements,  (the  opinion 
proceeds  to  show,)  compensation  is  made 
by  allowing  her  to  hold  on  to  any  settle- 
ments which  may  have  been  made  in  her 
favor. 

These  views  of  the  rights  of  the  widow  of 
the  intestate  show  that  she  had  no  manner 
of  concern  in  Knight's  choosing  or  declin- 
ing to  come  into  hotchpot  in  the  division 
of  1818 ;  and  the  allegations  of  the  bill  and 
admissions  of  the  answer  in  respect  to  his 
advancements,  and  to  his  electing  not  to 
come  into  the  division,  were,  consequently, 
so  far  as  Mrs.  Carter  was  concerned,  wholly 
foreign  to  the  object  contemplated  by  the 
proceedings  then  had. 

Let  us  next  enquire  whether  or  no  the 
children  had  a  right  in  such  a  bill  as  that 
filed  in  1818,  to  insist  that  Knight  should 
then  make  his  election,  in  order  to  entitle 
him  to  an  interest,  or  rather  to  preserve  the 
interest  which  he  then  had  in  the  remainder 
or  reversion,  after  the  life  of  the  widow,  in 
the  slaves  allotted  to  her  share. 

The  statute  plainly  contemplates  two 
allotments  and  distributions  in  such  a  case 
as  we  have  here.  The  words  of  the  statute, 
as  before  cited,  are  "the  residue  of  the  sur- 
plus, and  after  the  wife's  death,  the  slaves 
in  her  share,  or  if  there   be  no  wife,    then 
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the  whole  of  the  surplus  shall  be  distrib- 
uted," &c. 

If  there  be  no  wife,  there  is  to  be  but  one 
distribution,  and  that  is  of  the  whole  of 
the  surplus,  after  the  payment  of  debts,  &c. 
If  there  be  a  wife,  the  residue,  after  taking 
out  her  share,  is  to  be  distributed  presently, 
and  the  slaves  in  her  share  are  to  be  distrib- 
uted after  her  death. 

The  persons  entitled  to  distribution 
might,  in  a  case  of  the  kind,  no  doubt,  by 
consent,  settle  and  adjust  all  their  interests 
in  the  property,  present  and  prospective, 
by  one  proceeding — one  allotment  and  divi- 
sion.    They  might  fix,    by  estimate, 

42  upon  the  present  *value  of  the  rever- 
sion   in    each   slave    in   the  widow's 

share,  and  agree  each  to  hold  in  severalty 
a  reversionary  right  in  a  particular  slave 
or  parcel  of  slaves,  (and  the  increase  if 
any,)  and  thus  anticipate,  and  dispense 
with  the  necessity  of  any  farther  proceed- 
ings for  a  division  at  the  death  of  the 
widow.  But  an  allotment  or  division  of 
this  kind  is  not  the  *  distribution"  con- 
templated by  the  statute.  Certainl3'  no  such 
allotment  was  sought  by  the  parties  or  de- 
creed by  the  court  in  the  friendly  suit  of 
1818.  The  parties  sought,  and  the  court 
decreed  the  allotment  and  distribution  only 
of  that  portion  of  the  surplus,  the  possession 
whereof  might  be  then  taken,  and  presently 
enjoj'ed,  by  the  respective  distributees,  leav- 
ing the  slaves  in  the  widow's  share  for  allot- 
ment and  distribution,  at  her  death,  among 
those  entitled. 

It  not  unfrequently  happens  that  the  ad- 
ministrator, at  the  time  of  the  division,  is 
ready  to  close  his  administration ;  and  in 
such  cases  he  is  allowed  to  hand  over,  for 
distribution,  bonds,  notes  and  other  evi- 
dences of  debt  belonging  to  the  estate, 
whether  they  are  then  payable  or  not ;  which 
are  at  once  distributed;  but  I  apprehend 
that  no  practice  ever  could  have  obtained, 
in  such  proceedings,  of  allotting  among  the 
children,  in  severalty,  as  part  of  their  lots 
or  shares,  the  reversionary  right  to  the 
slaves  in  the  widow's  share,  or  of  treating 
such  right  as  a  subject  to  be  valued  on  for 
the  purpose  of  producing  equality  in  the 
distribution.  That  equality  is  brought 
about  in  a  manner  wholly  different.  If  the 
subjects  to  be  distributed  are  not  so  divis- 
ible as  to  be  susceptible  of  severance  into 
parcels  exactly  equal  in  value,  the  distrib- 
utees, whose  lots  exceed  in  value  their  due 
proportions,  pay  over  the  excess  to  those 
whose  lots  fall  short  of  that  proportion. 

To  compel  a  child,  then,  whose  advance- 
ments exceed  his  share  in  the  property  to  be 
divided   at   the  lirst  distribution,  but 

43  do  not  equal  his  share  in   the  *  whole, 
including   the   slaves  in  the  widow's 

share,  to  bring  in  such  advancements  at  such 
distribution,  as  the  condition  of  keeping 
alive  his  right  to  participate  in  the  distri- 
bution of  the  slaves  at  the  widow's  death, 
is  to  force  him  to  pay  presently  for  an  un- 
divided interest  in  a  subject,  the  distribu- 
tion of  which  is  postponed  to  an  uncertain, 
and  in  all  probability  a  distant  day.     Such 


a  requirement  would  seem  to  be  at  war 
with  the  nature  of  that  bringing  together 
into  hotchpot  and  distribution,  of  the  estate 
of  the  intestate,  advancements  of  the  phil- 
dren,  usually  contemplated  and  effected  bj 
such  proceedings  as  those  had  in  the  suit 
of  1818.  The  prominent  idea  suggested  by 
a  going  into  hotchpot,  is  that  of  a  collation 
and  division  of  subjects  susceptible  of 
immediate  distribution  among  those  enti- 
tled, and  not  that  of  an  ascertainment  or 
adjudication  of  the  mere  rifirhts  of  the  parties 
to  property  which  does  not  then  admit  of 
such  distribution.  And  an  advance  child, 
made  a  defendant  to  such  a  suit  as  that  of 
1818,  might  well  suppose  that  the  only  effect 
of  his  declining  to  carry  his  advancements 
into  the  collation,  would  be  to  debar  him 
of  any  participation  in  the  distribution 
then  to  be  had,  and  not  to  deprive  him  of  a 
right  thereafter  to  claim  his  interest  in  an 
estate  which,  from  its  very  nature,  was  not 
then  ready  for  distribution. 

I  do  not  wish  to  be  understood  as  inti- 
mating that  in  no  case  can  an  advanced 
child  be  compelled  to  elect,  in  anticipation, 
whether  or  no  he  will  carry  in  his  advance- 
ments as  the  condition  of  acquiring  or  pre- 
serving an  interest  in  a  reversion.  I  can 
readily  conceive  how  it  might  be  of  great 
importance  to  the  other  children,  or  some 
of  them,  to  have  the  precise  extent  of  their 
several  interests  in  such  a  reversion  ascer- 
tained and  defined.  Their  wants  or  com- 
forts might  require  that  they  should  realize 
the  value  of  their  estate  by  a  sale,  which 
could  not  be  judiciously  made  so  long 
44  as  doubt  *and  uncertainty  existed  as 
to  the  number  of  persons  entitled  to 
the  reversion.  I  do  not  mean  to  say  that, 
in  such  a  state  of  things,  upon  a  bill  filed 
containing  the  proper  allegations  and  set- 
ting forth  distinctly  the  objects  of  the  suit, 
a  court  of  equity  might  not  compel  an  ad- 
vanced child  to  elect  whether  he  would  hold 
on  to  his  advancements,  or  bring  them  in, 
and  claim  his  interest  in  the  reversion. 
But  in  such  a  case  the  court,  I  presume, 
would  not  proceed  to  a  decree  without  first 
taking  the  steps  proper  to  be  observed,  and 
affording  opportunity  for  the  exhibition 
of  the  data  proper  to  be  considered,  in 
making  up  an  estimate  of  the  probable 
value  of  the  reversion,  unless  otherwise  sat- 
isfied that  the  defendant  was  prepared  to 
act  understandingly  and  deliberately  in 
making  his  election. 

On  the  other  hand,  cases  may  be  sup- 
posed in  which  it  would  seem  to  be  mani- 
festly harsh  and  unjust  to  the  advanced 
child  to  constrain  his  election  by  pro- 
ceedings however  regular.  As  in  the  case 
of  an  intestate  dying,  leaving  property 
of  trifling  value  in  possession,  but  a  claim 
to  a  large  estate  in  suit.  Would  a  court  of 
equity,  in  such  a  state  of  things,  force  npon 
a  child,  who  had  received  an  advancement 
in  the  lifetime  of  the  intestate,  more  than 
equal  to  his  proportion  of  the  property  at 
present  to  be  distributed,  the  alternative 
either  of  paying  down  the  excess  as  the  price 
of  an  interest  in  a  suit  which  may  result  in 
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nothing,  or  of  abandoning  such  interest, 
and  thereby  losing  what  may  turn  out  to  be 
a  fortune?  I  should  think  not.  Sales  of 
expectant  and  uncertain  interests  are 
watched  with  jealousy  by  courts  of  equity ; 
and  trifling  circumstances,  added  to  inad- 
equacy of  price,  have,  in  many  cases,  been 
held  sufficient  to  vacate  them:  And  ho,w, 
in  principle  and  result,  would  the  choice, 
by  the  advanced  child,  of  the  latter  alterna- 
tive, in  the  case  just  supposed,  differ  from 
such   a   sale?    He    might    be   giving 

45  away  a  large  'patrimony  for  the  priv- 
ilege of    retaining   an  advantage  or 

benefit  comparatively  insignificant  in 
value.  In  forcing  a  child  into  such  an 
election,  a  court  of  equity  would  (it  seems 
to  me)  be  departing  from  one  of  its  wisest 
rules,  and  giving  encouragement  to  a 
species  of  speculation  which  it  has  hitherto 
shown  the  greatest  anxiety  to  discounte- 
nance and  restrain. 

The  law  of  hotchpot,  as  I  understand  it, 
does  not  call  for  or  sanction  such  a  depar- 
ture. It  is  founded  in  sentiments  of  nat- 
ural justice  and  equity,  and  proposes  for 
its  end  exact  equality  of  benefit  among 
those  who  stand  in  the  same  degrees  of 
relationship  to  the  persons  over  the  distri- 
bution of  whose  estates  it  takes  control.  It 
prescribes  the  rules  for  equalizing  the  dis- 
tribution of  property  susceptible  of  distri- 
bution, and  does  not  (except  in  special 
cases)  contemplate  the  valuation  and  ad- 
justment of  contingent,  uncertain  or 
expectant  interests. 

These  views  have  led  my  mind  to  the 
conclusion  that  Knight  and  wife  were  not 
debarred  by  the  division  of  1818  from  a 
right  to  participate  in  that  of  1852.  The 
allegations  of  the  bill  and  the  admissions 
of  the  answer  in  the  suit  of  1818  are  suffi- 
ciently broad  to  embrace  the  interests  of  the 
parties  in  the  whole  personal  estate  of  the 
intestate,  as  well  that  then  ready  for  dis- 
tribution as  that  allotted  to  the  widow's 
share ;  but  looking  to  the  rights  of  the  sev- 
eral parties  and  to  the  objects  most  probably 
contemplated  by  them,  I  think  that  their 
allegations  and  admissions  in  respect  to 
Knight's  advancements,  and  his  choosing 
not  to  bring  the  same  into  distribution, 
ought  to  be  construed  as  referring  to  the 
two- thirds  of  the  surplus  then  to  be  distrib- 
uted, and  not  as  extending  also  to  the 
slaves  in  the  widow's  share. 

The  question  is  one  of  the   first   impres- 
sion.    In  England  the  institution  of  slavery 
does    not     exist,     and     there     the     share 
which  the  wife  takes  in  the  personal 

46  *estate  of  her  deceased   husband,    in 
case  of  his  intestacy,  is  absolute.     No 

precedent,  therefore,  for  governing  such  a 
case  as  this  can  be  derived  from  that  source. 
The  same  may  be  said  of  many  of  our  sister 
states;  and  in  none  of  the  slaveholding 
states,  where  laws,  in  relation  to  the  sub- 
ject, similar  to  our  own,  prevail,  does  the 
question  appear  to  have  been  yet  decided. 
In  the  absence  of  authority,  I  have  felt  free 
to  adopt  that  rule  which  seemed  to  me  to  be 
the  most  likely  to  attain  the  equitable  end 
proposed  by  our  statute.  , 


It  was  urged  at  the  bar  that  such  a  con- 
struction of  the  law  gi\'es  to  an  advanced 
child  an  undue  advantage  over  the  other 
children.  That  in  all  cases  of  the  kind  the 
advanced  children,  if  their  advancements 
exceeded  their  shares  of  the  surplus  to  be 
distributed  in  the  first  division,  would  hold 
off  and  await  the  termination  of  the  life 
estate.  If  the  slaves  had  increased  in  the 
meantime  so  as  to  make  it  to  their  interest 
to  bring  in  their  advancements  and  claim 
a  share,  they  would  do  so;  if  not,  they 
would  hold  on  to  their  advancements.  That 
the  advanced  children  would  thus  stand  in 
a  condition  of  perfect  safety,  whilst  the 
others  might  sustain  loss  by  a  diminution 
in  the  value  of  the  slaves.  To  this  it  was 
answered  that  the  advanced  children  ac- 
quired this  advantage  by  the  gift  of  their 
parent  in  his  lifetime,  who  had  a  right,  if 
so  disposed,  to  have  given  them  his  whole 
estate  in  exclusion  of  the  other  children ; 
and  that  the  like  hardship  (if  hardship  it 
be)  may  occur  in  any  case  of  intestacy  where 
there  are  advanced  children,  whether  there 
be  several  distributions  of  the  intestate's 
property,  or  only  one.  For  if  there  be  but 
one  division,  still  till  that  division  is  had, 
the  advanced  children  hold  their  advance- 
ments, no  matter  how  long  it  may  have  been 
since  they  received  them.  If  the  residue  of 
the  property  which  the  intestate  kept  in 
his  hands,  has  swelled  in  the  interval, 
47  *into  a  large  estate,  they  may  carry 
in  their  advancements  and  claim  their 
shares.  If,  on  the  other  hand,  it  has 
dwindled  away  so  as  to  be  of  little  or  no 
value,  they  may  refuse  to  go  into  the  divi- 
sion ;  and  thus  retain  their  advancements, 
without  giving  any  just  cause  of  complaint 
to  the  other  children. 

Cases  may  be  supposed,  where,  from  the 
very  nature  and  condition  of  the  estate  left 
by  the  intestate,  the  advanced  children 
might  continue  lawfully  to  hold  this  posi- 
tion of  supposed  advantage  for  a  long  pe- 
riod after  the  death  of  the  intestate;  as 
where  the  only  property  or  right  of  property 
left  by  him  is  a  suit,  or  where  his  whole 
estate  consists  of  a  remainder  or  reversion 
after  the  expiration  of  a  particular  estate 
which  at  his  death  had  not  determined. 
And  I  do  not  see  how  the  argument  founded 
on  the  supposed  undue  advantage  in  favor 
of  the  advanced  children,  applies  with  any 
greater  force  to  the  position  which  they 
occupy  in  respect  to  the  slaves  in  the 
widow's  share,  than  it  does  to  that  which 
they  would  hold,  in  the  cases  just  put,  in 
reference  to  the  uncertain  or  expectant  in- 
terests there  mentioned. 

And  if  considerations  of  possible  hardship 
to  the  unadvanced  children,  growing  out  of 
the  construction  which  I  would  give  to  the 
law,  still  present  themselves  as  objections 
to  its  adoption,  it  seems  to  me  they  are 
greatly  overweighed  by  views  of  the  man- 
ifest injustice  to  the  advanced  child,  which 
might  be  done,  under  the  working  of  the 
opposite  construction.  Under  the  first 
mentioned  construction,  the  unadvanced 
children  could  in  no  state  of  things   be  de- 
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prived  of  their  equal  shares  in  the  estate 
left  by  the  intestate  undisposed  of.  In  case 
the  advanced  children  should  elect  not  to 
go  into  hotchpot  at  the  last  division,  the 
other  children  would  get  the  whole  estate 
left  by  the  intestate.  If  the  advanced  chil- 
dren, on  the  other  hand,  should  go  into 
the  division,  then  the  other  children 

48  *would  get  their  equal  shares  not  only 
of  the  estate  left,  but  also  of  that  ad- 
vanced in  his  lifetime,  by  the  intestate.  In 
no  case  are  the  unadvanced  children  ex- 
posed to  the  great  hazards  which  must  be 
encQuntered  by  the  advanced  children,  and 
which  may,  in  some  cases,  as  we  have 
shown,  eventuate  in  the  loss  to  them  of  in- 
terests of  great  value,  if  they  are  forced 
into  speculative  elections  respecting  uncer- 
tain, contingent  or  expectant  estates. 

A  serious  objection  to  forcing  an  advanced 
child  into  an  election  respecting  such  in- 
terests, is  to  be  found  in  the  consideration 
that  his  pecuniary  condition  might  be  such 
as  to  forbid  his  making  a  free,  even  if  he 
could  make  an  intelligent  and  well  informed 
election  in  the  matter.  He  might,  from 
his  straightened  circumstances,  be  wholly 
unable  to  pay,  presently,  the  excess  of  his 
advancement  over  and  above  his  share  of 
the  property  about  to  be  distributed,  and 
would  thus  be  constrained,  by  necessity, 
and  not  by  the  election  and  choice  of  his 
judgment,  to  forego  the  acquisition  or  pres- 
ervation of  that  which,  if  left  free  to 
choose,  he  would  regard  and  elect  to  take 
as  an  interest  of  great  prospective   value. 

Upon  the  whole,  without  any  particular 
consideration  of  the  question  discussed  at 
the  bar,  whether  a  married  woman,  who  is 
no  party  to  the  proceedings,  could  be  bound 
by  the  election  of  her  husband  in  respect 
to  her  reversionary  interest  in  the  slaves  in 
the  widow's  share,  (the  decision  of  that 
question  being,  in  the  view  I  take  of  the 
case,  unnecessary,)  I  think  that  the  court 
erred  in  its  decree  of  September  1852,  in  ex- 
cluding Knight  and  wife  from  a  participa- 
tion in  the  division  of  the  slaves  in  Mrs. 
Carter's  share ;  and  in  decreeing  the  pro- 
ceeds of  the  slaves  in  the  lot  assigned  to 
the  appellants  by  the  commissioners,  to  be 
distributed  among  the  appellees.  It  also 
seems    to   me    that  Knight  and  wife 

49  have,  by  *their  answer  to  the  bill   in 
the  suit  of  1818,  precluded  themselves 

from  any  right  to  show  that  their  advance- 
ments were  not  equal  in  value  to  the  shares 
of  the  other  children  respectively  in  the 
surplus  then  distributed.  And  as  testimony 
has  been  taken  on  both  sides  in  respect  to 
said  advancements,  and  has  not  resulted, 
as  it  seems  to  me,  in  proving  that  they  were 
of  greater  value  than  the  shares  of  the 
other  children  in  said  surplus,  the  errors  of 
the  Circuit  court  would,  in  my  view,  be 
corrected  simply  by  reversing  so  much  of 
the  decree  of  September  1852  as  decrees  the 
proceeds  of  the  slaves  allotted  to  the  ap- 
pellants by  the  commissioners  to  be  distrib- 
uted among  the  appellees,  and  decreeing 
the  same  to  be  paid  to  the  appellants.  But 
whilst  a  majority  of  the  court  concur  with 
me  in  holding  that  Knight  and  wife  ought 


not  to  be  excluded  from  participating  in  the 
division  of  the  slaves  in  Mrs.  Carter's 
share,  they  are  also  of  opinion  that  the 
other  children  are  entitled  (if  any  of  them 
so  desire)  to  have  an  account  of  Knight's 
advancements ;  and  that  the  cause  should 
be  remanded,  witli  liberty  to  the  appellees 
to  call  for  such  an  account,  and  to  show*  if 
they  can,  that  Knight's  advancements  ex- 
ceeded in  value  the  shares  distributed  to  the 
other  children  respectively  in  the  division 
of  1818.  That  in  stating  the  account. 
Knight  should  be  charged  with  his  advance- 
ments as  of  the  date  of  the  death  of  the 
intestate,  and  with  interest  thereon  from 
said  date  to  that  of  the  division  in  1818. 
And  if  the  aggregate  of  said  advancements 
and  interest  are  found  to  exceed  the  value 
of  the  shares  aforesaid  respectively,  such 
excess,  together  with  interest  thereon  from 
the  last  mentioned  date  to  the  first  of  Jan- 
uary 1852,  the  date  of  the  decree  for  the 
division  of  the  slaves  in  Mrs.  Carter's  share, 
should  be  charged  to  the  appellants,  as  the 
advancement  to  be  accounted  for  before  re- 
ceiving any  share  in  the  proceeds  of 
50  said  slaves.  But  that  *if  on  taking 
said  account  it  should  result  in  show- 
ing that  Knight's  advancements  do  not  ex- 
ceed in  value  the  shares  allotted  to  the 
other  children  in  the  division  of  1818,  or  if 
no  such  account  be  called  for,  then  the  Cir- 
cuit court  should  decree  the  proceeds  of  the 
slaves  allotted  to  Knight  and  wife  by  the 
commissioners  under  the  decree  of  January 
1852  to  be  paid  to  them.  And  the  decree 
which  I  have  prepared  is  in  accordance  with 
the  last  mentioned  opinion. 

LEE,  J.»  concurred  in  the  results  of  the 
opinion  of  Judge  Daniel;  and  also  in  the 
reasoning  upon  the  question  of  postponing 
the  election,  as  applied  to  slaves  allotted  to 
the  widow. 

MONCURE,  J.,  concurred  in  the  results 
of  the  opinion  and  in  most  of  the  reasoning, 
on  the  ground  of  the  peculiar  nature  of 
slave  property.  He  thought  an  advanced 
child  might  postpone  his  election  until  the 
division  of  the  dower  slaves.  He  was  rather 
inclined  to  think  that  in  the  case  stated  bj 
Judge  Daniel  by  way  of  illustration,  the 
advanced  child  would  not  be  entitled  to 
postpone  his  election. 

ALLEN,  P.,  concurred  in  the  results  of 
the  opinion,  and  also  in  the  reasoning,  ex- 
cept the  case  stated  as  an  illustration ;  and 
was  rather  inclined  to   think    that  correct. 

SAMUELS,  J.,  dissented.  He  was  for 
affirming  the  decree. 

The  decree  was  as  follows : 

It  seems  to  the  court,  that  the  appellants 
ought  not  to  be  estopped  by  the  answer 
of  the  male  appellant,  filed  in  the  snit 
brought  by  Jane  Carter,  Lyddall  Bacon  and 
others,  in  the  County  court  of  Notto- 
51  way,  *in  January  1818,  or  by  any 
other  matter  appearing  in  the  cause, 
from  participating  in  the  distribution  of  the 
slaves  assigned  and  allotted  to  Mrs.  Carter 
in  said  suit,  as  her  third  part  of  the  slaves 
of  her  deceased  husband  William  Carter; 
and  consequently  that  so  much  of  the  decree 


482 


12  GRATT. 


Richardson's  £x'z  &  al.  v.  Jones. 


62,  63,  64 


of  the  5th  of  October  1852,  as  decides  that 
they  are  not  entitled  to  such  participation, 
and  decrees  the  proceeds  of  the  « slaves  al- 
lotted to  the  appellants  by  the  commissioners 
in  pursuance  of  the  interlocutory  order  of 
the  Ist  of  January  1852,  is  erroneous ;  and 
the  said  decree  is  reversed  in  said  particu- 
lars, and  affirmed  as  to  the  residue,  with 
costs. 

And  it  seeming  further  to  the  court,  that 
before  passing  finally  on  the  rights  of  the 
parties  it  would  be  right  to  allow  the  ap- 
pellees to  have  an  account  of  advancements 
made  by  the  intestate  William  Carter  in  his 
lifetime,  to  the  appellant  Knight,  if  they  or 
any  of  them  shall  so  desire,  and  that  whilst 
Knight,  by  his  answer  in  the  suit  of  1818, 
before  mentioned,  has  estopped  himself  from 
showing  that  such  advancements  are  not 
equal  in  value  to  the  respective  shares  re- 
ceived by  the  distributees  in  said  suit,  the 
appellees  ought  yet  to  be  allowed  to  show, 
if  they  can,  that  said  advancements  were 
of  greater  value,  the  cause  is  remanded  for 
further  proceedings.  And  liberty  is  given 
to  the  appellees  or  either  of  them,  to  call 
for  said  account,  and  to  show  before  the 
commissioners  by  any  competent  proofs,  the 
value  of  said  advancements. 

In  stating  said  account,  the  appellants  are 
to  be  charged  with  said  advancements  as 
of  the  date  of  the  death  of  the  intestate, 
with  interest  thereon  to  the  1st  of  January, 
the  date  of  the  filing  of  the  bill  in  the  suit 
for  a  division  in  the  County  court  of  Notto- 
way, before  mentioned ;  and  if  the  aggregate 
of  said  advancements  and  interest  shall  be 
found  to  exceed  in  value  the  respective 
52  shares  allotted  to  the  Mistributees  in 
said  division,  then  such  excess,  to- 
gether with  interest  thereon  froin  the  said 
Ist  January  1818  to  the  1st  of  January  1852, 
the  date  of  the  filing  of  the  bill  in  this 
cause,  is  to  be  treated  as  the  amount  of 
advancements  with  which  the  appellants  are 
to  be  charged  before  receiving,  as  distribu- 
tees of  the  intestate,  any  part  of  the  pro- 
ceeds of  the  slaves  allotted  to  them  by  the 
commissioners,  in  pursuance  of  the  inter- 
locutory order  of  the  last  mentioned  date. 
If,  however,  on  taking  said  account,  it  is 
made  to  appear  that  the  advancements 
stated  on  the  principles  above  indicated, 
did  not,  in  January  1818,  exceed  the  shares 
received  by  the  distributees  respectively,  in 
the  division  aforesaid  of  that  date ;  or  if 
said  account  is  not  called  for,  the  Circuit 
court  is  to  render  a  decree  in  favor  of  the 
appellants  for  the  proceeds  of  the  slaves 
aforesaid,  allotted  to  them  by  the  commis- 
sioners as  aforesaid. 


53    ^Richardson's  Ex'x  &  al.  v.  Jones.* 

January  Term,  1856.  Richmond. 
(Absent  SAMrncLS,  J.t) 
I.  JudgmeatB  by  ConfeMion— Entered  by  Mistake  of 
Clerk. t— A  Judfirment  by  confession  entered  by  mls- 

*Por  monographic  note  on  Jndfl^ments  by  Confession, 
see  end  of  case. 

tHe  rendered  the  first  jndgment  In  the  case. 
^udsments  by  Confession—Correction  of  Errors.— In 


take  of  the  clerk  Instead  of  a  Judjrment  upon  nU 
didt,  cannot  be  corrected  at  the  next  term  of  the 
court,  under  either  the  first  or  the  fifth  sections  of 
ch.  181  of  the  Code,  p.  680. 

a.  3ame-Bffect— Case  at  Bar.-An  entry  that  the  de- 
fendant  rellDquishinff  his  plea  of  payment,  salth 
he  cannot  gainsay  the  plaintiff's  action  for  the 
sumof  &C.  and  Judgment  accordinirly,  is  a  Judg- 
ment by  confession,  and  releases  all  previous  er- 
rors in  the  proceedinirs  in  the  cause. 

3.  Action  of  Debt— Joint  Defendants— Revival  of  5alt 
against  Administratrix  of  One— Case  at  Bar.— in  an 
action  of  debt  against  two.  one  dies,  and  the  snit  Is 
revived  asralnst  his  administratrix;  and  then  she 
and  the  other  defendant  irlve  separate  confessions 
of  jndflrments,  and  a  separate  Judgment  is  entered 
asralnst  each.    This  is  not  error. 

The  case   is  fully  stated  by  Judge  Lee  in 
his  opinion. 

The  case  was  submitted  upon  the  petition 
by  Morson,  for  the  appellant. 
There  was  no  counsel  for  the  appellee. 

LEE,  J.  This  is  an  action  of  debt 
brought  in  the  Circuit  court  of  Clarke 
county  by  James  Jones  against  John  Rich- 
ardson and  Thornton  P.  Pendleton,  upon  a 
single  bill  for  the  sum  of  five  hundred  and 
eighteen  dollars  and  fifty-seven  cents. 
The  defendants  appeared  and  filed  the  plea 
of  payment,  upon  which  issue  was  joined. 
At  the  May  term  1849,  the  death  of  the  de- 
fendant Richardson  was  suggested;  and 
subsequently  a  scire  facias  was  sued  out 
against  Mary  Richardson  his  executrix,  to 
show  cause  why  the  suit  should  not 
54  *be  revived  against  her.  This  proc- 
ess was  returned  executed,  and  at 
the  October  term  an  order  was  made  reviv- 
ing the  cause  against  her  as  such  executrix. 
An  amended  declaration  was  then  jfiled  by 
the  plaintiff,  and  a  special  plea  by  the  de- 
fendants. To  this  special  plea  a  special 
demurrer  was  filed,  and  the  dei^endants 
joined  in  the  demurrer.  At  the  October 
term  1851  this  demurrer  was  argued  and  was 
overruled  by  the  court ;  and  upon  the  fol- 
lowing day  in  the  same  term  an  entry  was 
made  to  the  following  effect:  **Came  the 
parties  by  their  attorneys  and  the  defendant 
the  executrix  of  John  Richardson  deceased, 
relinquishing  her  plea  of  payment  saith  she 
cannot  gainsay  the  plaintiff's  action  for  the 
sum  of  five  hundred  and  eighteen  dollars 
and  fifty-seven  cents,  with  interest  from 
the  7th  day  of   March  1843  till  paid  and  the 

the  first  headnote  of  the  principal  case  It  is  held 
that  a  Judsrment  by  confession  entered  by  mistake 
cannot  be  corrected  on  motion  at  the  next  term  of 
the  court,  under  either  section  1  or  6  of  ch.  181,  Code 
1849,  allowlnff  the  correction  of  clerical,  etc..  errors 
upon  the  motion  in  the  same  court.  See  upon  the 
subject.  Bell  v.  List.  6  W.  Va.  478;  Strlnarer  v.  Ander- 
son, 23  W.  Va.  485.  486:  Bank  v.  Hysell,  22  W.  Va.  140; 
Ohio  River  Railroad  Co.  v.  Harness,  24  W.  Va.  517; 
Sleenrod  v.  Railroad  Co.,  26  W.  Va.  187;  Holllday  v. 
Myers,  11  W.  Va.  208;  Watson  v.  Wlarerlnton,  28  W. 
Va.  640;  Shlpman  v.  Fletcher,  01  Va.  480, 22  S.  E.  Rep. 
458,  and  cases  cited.  See  also,  foot-note  to  Price  v. 
Com.,  33  Gratt  819,  allcitinfir  the  principal  case. 
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costs."  And  judgment  accordingly  was 
entered  up  against  her  to  be  levied  of  the 
goods  of  her  testator,  &c.  And  upon  the 
same  day  a  similar  entry  was  made  as  to 
the  defendant  Pendleton,  and  judgment  en- 
tered up  against  him  for  the  same  debt,  in- 
terest and  costs.  At  the  following  term  of 
the  court,  that  is  to  say,  on  the  2nd  of  May 
1852,  the  following  entry  was  made:  **On 
motion  of  the  defendant,  (the  plaintiff 
having  notice,)  and  it  appearing  to  the  sat- 
isfaction of  the  court  that  the  judgment 
rendered  in  this  cause  at  the  last  term  was 
erroneous  by  an  error  of  the  clerk  in  enter- 
ing the  same  as  a  judgment  by  confession, 
it  is  ordered  that  the  same  be  set  aside  and 
the  following  entry  made  nunc  pro  tunc: 
This  day  came  the  plaintiff  by  his  attorney, 
and  the  defendant  withdrawing  the  plea  of 
payment,  saith  nothing  in  bar,  whereby 
the  plaintiff  remains  thereof  undefended : 
Therefore  it  is  considered  by  the  court  that 
the  plaintiff  recover  against  the  defendant" 
the  debt,  interest  and  costs  specified  in  the 
two  former  judgments.     The  defend - 

55  *ants  then  applied  for  and  obtained  a 
supersedeas  from  this  court. 

The  action  of  the  court  at  the  May  term 
1852  in  setting  aside  the  judgment  of  the 
previous  term,  and  rendering  a  new  judg- 
ment in  lieu  thereof,  was  founded,  it  may 
be  presumed,  upon  the  idea  that  the  case 
was  within  the  fifth  section  of  ch.  181  of 
the  Code,  p.  681,  authorizing  the  reversal 
and  amendment  of  judgments  in  certain 
cases  in  the  same  court,  at  a  subsequent 
term,  or  by  the  judge  in  vacation,  or  upon 
the  notion  that  the  supposed  error  in  the 
judgments  was  one  proper  to  be  corrected 
by  a  writ  of  error  coram  nobis,  and  there- 
fore might  be  made  the  subject  of  a  sum- 
mary proceeding  by  motion  under  the  first 
section  of  the  chapter  above  mentioned.  I 
think  it  can  be  sustained  upon  neither. 
The  judgment  rendered  at  the  October  term 
(if  the  two  several  judgments  then  entered 
may  be  regarded  as  constituting  one  final 
judgment,)  was  set  aside  because  it  ap- 
peared to  the  satisfaction  of  the  court,  that 
it  was  improperly  entered  as  a  judgment 
by  confession  by  an  error  of  the  clerk, 
^is  was  a  matter  which  could  not  appear 
from  the  record  as  it  stood,  but  must  have 
been  shown  in  proof ;  and  in  such  a  case  no 
reversal  or  amendment  could  be  effected 
under  the  fifth  section,  which  only  applies 
where  the  supposed  error  appears  in  some 
part  of  the  record.  So  recently  held  by 
this  court  in  Powell's  case,  11  Gratt.  822. 
Nor  was  it  a  proper  case  for  a  writ  of  error 
coram  nobis.  This  writ  lies  where  some 
defect  is  alleged  in  the  process  or  the  execu- 
tion thereof,  or  some  misprision  of  the  clerk, 
or  some  error  in  the  proceedings  arising 
from  a  fact  not  appearing  upon  their  face, 
as  where  judgment  is  rendered  against  a 
party  after  his  death,  or  who  is  an  infant 
or  feme  covert.  Gordon  v.  Frazier,  2  Wash. 
130;  Bent  v.  Patten,  1  Rand.  25;  Tidd's  P. 
F.  513.     But  it  does  not  lie  to  correct 

56  any   error   in   the  judgment  *of   the 
court,  nor  to  contradict  or  put  in  issue 


a  fact  directly  passed  upon  and  affirmed  in 
the  judgment  itself.  If  this  could  be  done 
there  would  be  no  end  to  litigation,  and 
little  security  for  the  titles  to  property. 
Accordingly  it  is  a  well  settled  doctrine, 
that  where  a  matter  is  plainly,  directly  and 
unequivocally  affirmed  by  the  judgment  of 
a  court  of  record,  the  record  in  itself  imports 
such  incontrollable  credit  and  verity  that 
it  admits  of  no  averment,  plea  or  proof  to 
the  contrary.  Coke  Litt.  260  a;  Field  v. 
Gibbs,  Pet.  C.  C.  R.  155 ;  Wood  v.  Jackson, 
8  Wend.  R.  1.  And  it  has  been  held  in  this 
court,  that  where  in  an  entry  of  a  judgment 
against  a  principal  and  his  sureties,  the 
latter  of  whom  appeared  by  an  attorney  in 
fact  under  a  power,  who  confessed  judg- 
ment for  them,  it  was  expressed  that  such 
judgment  was  with  a  stay  of  execution  for 
a  given  time,  it  was  not  competent  even  in 
a  court  of  equity  to  aver  or  prove  that  so 
much  of  the  entry  as  related  to  the  stay  of 
execution  was  without  the  consent  of  the 
attorney  for  the  sureties.  Calwells  v. 
Shields  &  Sommerville,  2  Rob.  R.  305. 

In  this  case  the  ground  of  the  motion  to  set 
aside  the  judgment,  was  that  the  defendants 
had  not  said  they  could  not  gainsay  the 
plaintiff's  action,  as  the  record  stated ;  and 
that  the  entry  of  judgment  thereupon  as 
by  confession  was  through  an  error  of  the 
clerk.  It  was  thus  sought  directly  to  con- 
tradict the  record  by  evidence  aliunde,  and 
to  prove  that  what  it  asserted  was  not  true. 
This  we  have  seen  could  not  be  done. 
Nor  can  the  error  be  regarded  as  a  mere 
clerical  misprision.  If  there  were  such  error 
it  consisted,  in  the  legal  sense,  in  the  court's 
rendering  a  judgment  as  by  confession,  if 
such  was  the  character  of  the  judgment, 
where  no  acknowledgment  of  the  plaintiff's 
action  had  been  in  fact  made ;  and  this  was 
a  matter  not  to  be  put  in  issue  upon  a  writ 
of  error  coram  nobis  or  the  motion  substi- 
tuted in  its  place. 
57  *I  think  therefore  the   Circuit  court 

erred  in  its  order  of  the  2d  of  May 
1852,  and  in  proceeding  to  render  a  new 
judgment  in  lieu  of  those  which  it  under- 
took by  that  order  to  set  aside. 

This  brings  us  to  the  two  several  judg- 
ments rendered  on  the  16th  of  October  1851. 
It  is  insisted  on  behalf  of  the  plaintiffs  in 
error,  that  there  are  various  irregularities  in 
the  proceedings  for  which  they  also  should 
be  reversed.  But  a  preliminary  enquiry 
arises  as  to  the  true  nature  and  character 
of  these  judgments.  For  if  as  the  court  in 
its  order  of  the  2d  May  1852  assumed,  they 
are  to  be  regarded  as  judgments  by  confes- 
sion, they  will  not  be  disturbed  by  reason 
of  any  previous  errors  or  irregularities  that 
may  have  occurred  in  the  proceedings;  be- 
cause by  our  statute  a  judgment  by  confes- 
sion is  equal  to  a  release  of  errors.  Code, 
ch.  181,  f  2,  p.  680.  I  think  they  are  plainly 
judgments  by  confession.  Judgment  in 
an  action  at  law  for  the  plaintiff,  is  either 
by  default  for  want  of  plea  after  appearance, 
or  nil  dicit  as  it  is  termed,  or  under  onr 
statute,  by  default  for  failure  to  appear 
after  having  been  duly   summoned,   or  by 
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non  sum  informatua  where  the  defendant's 
attorney  having  appeared  says  he  is  not 
informed  of  any  answer  to  be  given  to  the 
action,  or  by  confession  or  cognovit  ac- 
tionem. 1  Tidd's  Pr.  609;  2  Id.  962;  2 
Tuck.  Com.  320;  Ck>de,  ch.  171,  {  42,  p.  651. 
The  judgments  here  were  not  of  either  of 
the  three  classes  first  named,  but  the  de- 
fendants severally  appeared  and  relinquish- 
ing their  plea  previously  pleaded,  said  they 
could  not  gainsay  the  plaintiff's  action  for 
a  specified  sum  with  interest  from  a  partic- 
ular time  and  costs  of  suit.  This  was  fully 
equivalent  to  an  express  acknowledgment 
of  the  action  for  so  much,  and  it  will  be 
found  that  the  judgments  as  rendered  con- 
form very  nearly  to  the  precedents  of  a 
judgment  upon  a  cognovit  actionem  to  be 
found     in    the    books    of    Pleadings 

58  *and  Entries.     See  2  Lilly's  Ent.  470, 
485;  10  Went.  Plead.  450,    453;  Tidd's 

Pract.  Forms  191,  192.  All  enquiry  into 
the  regularity  of  the  previous  proceedings 
is  thus  closed,  and  the  only  question  that 
can  be  made  is  as  to  the  regularity  of  sev- 
eral judgments  against  the  defendants. 
The  acknowledgment  of  the  action  was  not 
made  by  them  conjointly  but  by  each  sev- 
erally, by  the  executrix  of  Richardson  for 
the  estate  of  her  testator,  and  by  Pendleton 
for  himself ;  and  I  can  perceive  no  good  rea- 
son why  the  judgments  should  not  be  en- 
tered up  severally  as  the  acknowledgments 
were  made.  Where  two  parties  are  bound 
by  joint  contract  and  one  dies,  by  the  com- 
mon law  rule  the  representative  of  the 
party  so  dying  would  be  discharged  from 
liability.  7  Bac.  Abr.  **ObligaUons,"  (D) 
4,  Bouv.  ed.  p.  249;  Foster  v.  Hooper,  2 
Mass.  R.  572;  Atwell's  adm'r  v.  Milton,  4 
Hen.  &  Munf.  253.  By  our  statute,  however, 
such  representative  may  be  charged  in  the 
same  manner  as  he  might  have  been  if  the 
parties  had  been  bound  severally  as  well  as 
jointly.  Code,  ch.  144,  {  13,  p.  582.  But  at 
law  he  must  be  sued  in  a  separate  action, 
for  he  cannot  be  sued  jointly  with  the  sur- 
vivor because  the  judgment  against  one  is 
de  bonis  testatoris  and  the  other  de  bonis 
propriis.  1  Chit.  PI.  (Phil.  ed.  1828,)  p. 
40,  and  authorities  cited  in  note  (i).  And  so 
if  the  death  occur  after  suit  brought  upon 
the  joint  contract,  and  before  verdict,  the 
suit  abates  as  to  the  party  so  dying,  though 
by  our  statute,  it  may  proceed  against  the 
surviving  defendant,  and  the  plaintiff  is 
put  to  a  new  action  against  the  representa- 
tive of  the  deceased  party.  See  Code,  ch. 
174,  {  1,  2,  p.  656.  It  should  seem  therefore 
that  several  judgments  were  more  appropri- 
ate than  a  joint  one  against  Pendleton  per- 
sonally and  against  the  other  defendant  as 
executrix  of  Richardson.  Certainly  it  can- 
not be  to  the  prejudice  of  the  plaintiffs  in 
error  that  judgments    were   rendered 

59  against  *them  upon  their  several  con- 
fessions in  the  manner  in  which  they 

were  properly  and  legally  chargeable ;  and  if 
it  were  even  an  error  in  point  of  form  to  do 
so  in  a  joint  action,  I  should  still  think  it 
not  one  for  which  those  judgments  should 
be   reversed.    In  White  v.  Tally,  5  Call  98, 


the  action  was  upon  a  joint  bond  against 
several.  The  writ  was  served  upon  the  re- 
spective defendants  at  different  times,  but 
the  pleas  filed  were  the  same,  and  separate 
judgments  were  rendered  against  the  de* 
fendants  during  the  same  term.  This  was 
held  not  to  be  erroneous,  and  the  judgments 
were  affirmed. 

I  am  of  opinion  to  reverse  the  judgment 
of  the  2d  of  May  1852,  and  to  afiirm  those 
of  the  16th  of  October  1851 ;  and  as  the  de- 
fendant in  error  must  be  regarded  as  the 
party  substantially  prevailing  because  he 
is  thus  restored  to  his  judgments  of  the 
earlier  date,  I  think  he  should  recover  his 
costs  in  this  court. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 

The  last  judgment  reversed,  and  the  first 
judgment  reinstated. 


JUDOnBNT5  BY  CONPBS5ION. 

L  Wlio  May  Confess  Jadffinent 
n.  Confession  without  Action. 

III.  Confession  after  Action  Brought 

IV.  When  Confession  Is  Required. 

V.  Effect  of  Confession. 

VI.  Relief  in  Equity. 

L  WHO  HAY  CONFESS  JUDOMBNT. 

Confession  by  Attorney  for  His  Prindpnl.— It  is  a 

well-settled  mle  that  a  debtor  may  authorise  a  con- 
fession of  jndinnent  against  himself  by  a  power  of 
attorney,  and  it  is  not  necessary  that  the  attorney 
should  be  an  attorney  at  law  nor  that  the  power 
should  be  under  seal,  and  a  Jndfment  confessed 
under  a  power  of  attorney  is  valid  thouflfh  confessed 
under  a  power  executed  before  action  brouflfht. 
Insurance  Co.  v.  Barley,  16  Oratt  868 ;  Calwells  v. 
Sheilds,  2  Rob.  906  :  Coker  v.  "Wsmne.  1  Va.  Dec.  906. 
3  Va.  Law  J.  874.  See  also,  Wilson  v.  Bank.  6  Lelffh 
670. 

And  a  confession  of  judgment  under  a  power  of 
attorney  may  be  made  either  in  vacation  or  darinff 
the  term  of  court    Insurance  Co.  v.  Barley.  16  GratL 


Power  of  Attorney— No  Aathorlty  to  Make  Confes- 
sion.—In  an  action  of  debt  on  a  Judgment  rendered  in 
the  state  of  Ohio  upon  confession,  under  power  of 
attorney  made  before  action  brought,  the  defend- 
ants pleaded  that  they  never  executed  such  power 
of  attorney,  and  had  no  notice  of  the  commence- 
ment or  pendency  of  the  suit  in  Ohio;  on  general 
demurrer  to  the  plea,  it  was  held  that  the  plea  was 
well  pleaded  and  a  rood  bar.  Wilson  y.  Bank,  6 
Lieiffh  670.  And  such  plea  cannot  be  objected  to  for 
the  first  time  in  the  appellate  court  because  not 
sworn  to,  as  required  by  statute.  Wilson  t.  Bank,  6 
Lieiffh  670. 

Authority  of  Attorney  to  Confess  a  Jndflrnient  with 
a  Stay  of  Bxecntlon.— A  general  power  of  attorney 
to  make  a  confession  of  Judgment  is  sufficient  au- 
thority to  enable  the  attorney  to  make  a  confession 
of  Jndinnent  with  a  stay  of  execution.  Calwells  t. 
Sheilds,  2  Rob.  806. 

Confession  of  Judffment  by  a  Person  of  Weak  Un« 
derstandlnfl^.— A  confession  of  Judgment  will  be 
supported  though  made  by  a  person  of  weak  under- 
standlufiT,  in  the  habit  of  maklnff  improYident  bar- 
g-ains  and  addicted  to  intoxication;  and  thougji^sudi 
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confeaslon  was  Induced  by  the  plaintifi  giving  blm 
time  to  pay  the  money,  if  no  other  influence  was 
exerted  in  obtaininff  the  confession,  and  it  was 
entered  into  deliberately  and  volnntarily  by  the 
defendanL    Mason  t.  Williams,  8  Munf.  186. 

Confession  of  Judgment  by  Husband  to  Wife  Is  Valid. 
—Under  Acts  of  1876-7,  p.  888,  a  married  woman  can 
sue  at  law,  and  she  is  capable  of  suing-  her  husband 
as  well  as  another.  A  confession  of  Judgment 
from  her  husband  to  her  is  therefore  valid  under 
this  act;  and  while  the  husband  will  have  to  be 
Joined  with  the  wife  in  order  to  take  the  confession, 
he  is  only  Joined  for  conformity,  and  this  will  not 
affect  the  validity  of  the  judirment.  Alexander  v. 
Alexander,  86  Va.  868.  7  S.  E.  Rep.  886. 

Power  of  Attorney  by  Pirm  and  Confession  There- 
under Valid.— Where  It  appeared  that  a  power  of  at- 
torney to  confess  judgment  was  by  a  firm,  and  there 
was  no  proof  that  all  the  members  of  the  firm  did 
not  consent  to  the  execution  of  the  power  of  attor- 
ney, it  was  held  not  to  be  subject  to  collateral 
attack*  and  it  was  therefore  valid.  Alexander  v. 
Alexander,  86  Va.  868,  7  S.  E.  Rep.  886.  See  also. 
Pitts  V.  Spotts,  86  Va.  41.  0  S.  E.  Rep.  401. 

Clerk  Can  Bnter  His  Own  Confession.— A  clerk  of 
court  in  entering-  a  confession  of  Judgment  acts 
purely  as  a  ministerial  officer,  and  he  may  enter  his 
own  confession  of  Judgment  in  favor  of  his  creditor 
and  it  will  be  vaUd.  Smith  v.  Mayo,  88  Va.  910.  6  S. 
E.  Rep.  876. 

II.    CONPB5SION  WITHOUT  ACTION. 

Confession  In  Vacation.— By  statute  a  Judgment 
may  be  confessed  in  the  clerk's  office  in  vacation. 
Under  this  statute  It  has  been  held  that  a  Judgment 
confessed  in  the  clerk's  office  on  the  morning  of 
the  first  day  of  the  term  of  the  court,  before  the 
hour  for  opening:  the  court.  Is  a  Judgment  confessed 
in  vacation  and  valid.  Brown  v.  Hume,  16  GratL 
466. 

Service  of  Process  Not  Necessary.— The  object  of 
having  the  defendant  served  with  process  is  to  give 
him  notice  of  the  suit,  but  by  confession  of  judsr- 
ment  he  waives  notice  by  his  appearance,  there- 
fore, a  judgment  confessed  in  the  clerk's  office, 
though  no  process  appears  to  have  been  Issued  or 
served,  and  thouirh  the  clerk  has  failed  to  enter  it 
upon  the  order  or  minute  book  or  any  other  book 
in  his  office,  and  the  only  evidence  of  it  is  an  un- 
signed memorandum  endorsed  on  a  declaration 
which  seems  to  have  been  filed,  and  the  bond  en- 
closed In  the  declaration,  is  a  valid  Judfirment  and 
entitled  to  rank  as  such  as  affainst  other  creditors 
of  the  debtor.  Shadrack  v.  Woolfolk,  82  Gratt 
707:  Brockenbrouffh  v.  Brockenbrough,  81  Gratt. 
680 :  Pickett  v.  Claiborne.  4  Call  90  ;  Saunders  v. 
Lipscomb,  00  Va.  647,  19  S.  E.  Rep.  450. 

And  though  it  is  provided  by  statute  (Va.  Code,  f 
8288)  that  the  defendant  in  any  tuit  may  confess 
judg-ment  in  the  clerk's  office,  a  Judgment  confessed 
in  the  clerk's  office  is  not  invalid  because  there  was 
no  suit  pending  and  no  previous  process  issued,  as 
judgments  by  confession  existed  at  common  law 
whereof  the  statute  is  mainly  declaratory,  aud 
only  substantial  compliance  is  required  to  validate 
such  judgment.  Saunders  v.  Lipscomb.  90  Va.  617, 
19  S.  E.  Rep.  450;  Brockenbrouarh  v.  Brockenbroug-h, 
81  GratL  400  ;  Shadrack  v.  Woolfolk.  82  Gratt  707. 

Entry  of  Judgment  Confessed  In  Vacation  —if  the 
entry  of  a  judirment  confessed  in  the  office  upon 
the  order  or  minute  book  has  not  been  made  at  the 
time  of  its  confession,  tbe  clerk  may  make  the  en- 


try at  any  time  :  and  if  he  falls  to  do  it,  the  court 
may  at  any  time  direct  him  to  make  the  entry. 
Shadrack  v.  Woolfolk,  88  Gratt  707. 

And  the  sutute  (Code  of  Va..  f  8S88)  reqaixing  the 
clerk  of  court  to  enter  in  his  order  or  minute  book 
a  judgment  confessed  in  his  office  is  directory  only, 
and  his  failure  to  do  so  does  not  Invalidate  the  Jadf- 
ment  Saunders  v.  Lipscomb.  90  Va.  647,  19  S.  S. 
Rep.  450 :  Shadrack  v.  Woolfolk,  88  Gratt  707. 

Llenof  Judtpment  Confessed  In  Vacation  CnmieTfi 
When.— The  lien  of  a  Judg-ment  by  confession,  con- 
fessed in  vacation  begins  on  the  first  moment  of  the 
day  on  which  it  was  confessed,  regardless  of  the 
time  of  day  at  which  it  was  confessed.  It  will,  there- 
fore, take  precedence  over  a  deed  of  trust  admitted 
to  record  on  the  same  day  even  though  the  deed  of 
trust  was  admitted  to  record  before  the  Judgment 
was  confessed.  The  law  takes  no  notice  of  a  frac- 
tion of  a  day  as  to  the  lien  of  the  Judgment  Hock- 
man  V.  Hockman,  93  Va.  466.  86  S.  £.  Rep.  634. 

Power  of  Court  over  Judgment  Confessed  In  Vaca- 
tion.—a  court  of  general  Jurisdiction  has  the  power 
at  the  next  term,  after  a  confession  of  Judgment  In 
the  clerk's  office  during  the  vacation,  to  set  aside, 
amend  or  correct,  such  Judgment  by  confession,  for 
any  defect  or  error  therein;  but  after  that  term,  it 
becomes  a  final  Judgment  of  the  court  which  can- 
not be  questioned  collaterally,  but  only  by  writ  of 
error  or  other  proceeding  applicable  to  other  Judg- 
ments of  the  court  Coker  v.  Wjnine,  1  Va.  Dec  806. 
Va.  L.  J.,  1878,  p.  874. 

III.  CONPeSSION  APTBR  ACTION  BROUQHT. 

Confession  In  Court.- While  the  statute  makes  pro- 
vision only  for  the  confession  of  Judgment  in  the 
clerk's  office,  it  is  the  uniform  practice  of  the  courts, 
to  allow  the  defendant  to  acknowledge  the  plaintifTs 
action  when  the  court  is  in  session  at  any  stage  of 
the  cause.  The  confession  may  be  made  either  be- 
fore or  after  plea.  If  made  in  court  before  plea, 
the  form  is  slmpl)'  that  the  defendant  acknowledges 
the  plaintiff's  action ;  but  if  after  plea,  he  withdraws 
his  plea  and  acknowledges  the  plain  tiff  *s  action. 
Stringer  v.  Anderson,  28  W.  Va.  488  :  Insurance  Oo. 
V.  Barley,  16 Gratt  863 :  Richardson  v.  Jones,  ISGratt 
68 :  Compton  v.  Cline,  6  Gratt  137. 

And  an  entry  that  the  defendant  relinquishes  his 
plea  of  payment  and  says  he  cannot  gainsay  the 
plaintiff's  action  for  the  sum,  upon  which  Judgment 
is  entered,  is  a  Judgment  by  confession,  and  releases 
all  previous  errors  in  the  proceedings  in  the  cause. 
Richardson  v.  Jones,  12  Gratt  68;  Cooke  v.  Pope,  8 
Munf.  167  ;  Bent  v.  Patten,  1  Rand.  25. 

Confession  by  One  of  Several  Defendants.— Where 
one  of  several  defendants  confessed  Judgment  in  an 
action  of  ejectment,  and  was  not  induced  to  do  so 
by  any  Improper  motive  or  any  desire  to  injure  or 
embarrass  his  codefendant  the  Judgment  was  up- 
held. Va.  ATenn.  Coal  &  Iron  Co.  v.  Fields.  94  Va- 
112,  26  S.  £.  Rep.  486. 

5clre  Paclas— Separate  Confession  of  Jndamiint.— 

Where  an  action  of  debt  was  brought  against  two 
l>ersons,  and  one  of  them  died  and  the  suit  was 
revived  against  his  personal  representative,  and  he 
and  the  other  defendant  gave  separate  confessions 
of  judgment  and  separate  Judgments  were  entered 
against  each,  it  was  held  no  error.  Richardson  v. 
Jones,  12  Gratt  53. 

And  upon  a  scire  facias  against  heirs  and  devisees 
to  revive  a  Judgment  In  ejectment  if  one  of  tbe 
defendants  confess  the  plaintiff's  right  to  revive  the 
judffinent  in  the  scire  facias  mentioned,  and  thereupon 
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jQdffment  be  entered  affainct  him,  that  the  plaintiff 
have  execution  for  the  whole  tract  of  land  in  Ques- 
tion, there  is  no  error  in  such  Judcrment  of  which 
that  defendant  can  complain.  Jones  t.  Doe,  6  Mnnf. 
106. 

Several  Defendant  Saed  oa  a  Jolot  Contract  and 
CanfeasiMi  by  Ona  Effect— Where  several  defendants 
are  sued  Jointly  on  a  yo<i»<  contract,  and  one  or  more 
of  them  confesses  Judg'ment  in  open  court  for  the 
whole  amount  or  so  much  as  the  plaintiff  is  willing'  to 
accept,  and  the  court  enters  up  a  formal  judgment 
on  such  confession,  and  continues  the  action  as  to 
the  other  defendant,  such  confession  and  entry  of 
judgment  thereon,  are  in  effect  no  JudotMnt,  and  are 
to  be  held  as  nothing  more  than  an  acknowledg- 
ment of  the  plaintiff's  action  to  that  extent,  and  the 
court  can  enter  no  Judgment  thereon  until  the 
Issues  are  tried  as  to  the  other  defendants,  and 
the  Judgment  then  rendered  must  be  Jointly  against 
all  of  the  defendants  or  against  none.  Hoffman  v. 
Btrcher,  22  W.  Va.  587.  But  where  several  are  sued 
jointly  on  2i  joint  and  several  contract,  and  the  court 
enters  separate  judgments  against  each  it  is  no 
error,  as  they  could  have  been  proceeded  against 
separately  in  the  first  place.  Hoffman  v.  Bircher, 
22  W.  Va.  587. 

Plea  of  PayiBMit  of  Interest  without  Confesaing 
Principal.— Where  the  defendant  in  an  action  upon 
a  bill  of  exchange,  pleads  that  he  tendered  the  inter- 
est in  paper  money,  without  confessing  the  action 
as  to  the  principal,  or  saying  anything  in  bar  of  it, 
the  plea  is  bad.    Skipwith  v.  Morton,  2  Call  277. 

Power  of  Conrt  Where  Confeaslon  Is  for  an  Uncertain 
Stun.— A  confession  of  judgment  for  an  uncertain 
aum  in  an  action  sounding  in  damages,  is  not  suffi- 
cient to  authorize  the  court  to  assess  the  damages, 
and  enter  judgment  for  a  certain  sum,  but  a  writ 
of  inquiry  should  be  executed.  Dunbar  v.  Linden- 
berger,  8  Munf .  100. 

Llenof  Judgment  Confaated  In  Pending  5alt— Priori- 
ties.—A  judgment  confessed  in  court  in  a  pending 
suit,  and  the  oath  of  insolvency  taken  thereon,  by 
the  debtor  upon  his  surrender  by  his  bail,  has  rela- 
tion to  the  first  moment  of  the  first  day  of  the  term; 
but  a  forfeited  forthcoming  bond  which  is  not 
returned  to  the  clerk's  office  until  some  day  in  the 
term  after  the  first,  when  there  Is  an  award  of  exe- 
cution thereon,  has  no  relation,  and  hence  the 
assignment  by  operation  of  law  under  the  first  has 
priority  over  the  lien  of  the  forthcoming  bond. 
Jones  V.  Blyrick,  8  Oratt.  179. 

Damages  In  Declaration  Laid  In  Tobacco.—ln  an 
action  on  the  case,  the  plaintiff  lays  his  damages  in 
tobacco,  and  the  defendant  confesses  Judgment,  the 
judgment  is  not  erroneous.  Pickett  v.  Claiborne.  4 
Call  99. 

Judgment  against  Two  on  Confession  of  One  Is  Brro- 
neons.— A  Judgment  against  two  defendants  on  the 
confession  of  one  is  erroneous,  and  therefore  void. 
Ward  v.  Johnston,  1  Manf.  45;  Wrenn  v.  Thompson, 
4  Munf.  877. 

But  where  the  record  in  a  case  states  that  two 
defendants  appeared  and  pleaded,  the  fact  that  it 
appears  by  an  indorsement  on  the  writ  that  only 
one  of  them  was  served  with  process  does  not  affect 
the  validity  of  Judgment  confessed  in  the  action. 
Wrenn  v.  Thompson,  4  Munf.  877. 

Judgment  agalnat  Ball.— Where  the  defendant  to  a 
auit  has  not  pleaded,  but  his  appearance  bail  has, 
a  judgment  stating,  ''that  the  attorney  for  the 
defendant  withdraws  his  plea,  etc.,  and  therefore, 
that  the  plaintiff  recover  against  the  defendant," 


must  be  understood  as  a  Judgment  against  the  bail 
only,  and  is  erroneous.    Lee  v.  Carter,  8  Munf.  121. 

IV.    WHBlt  CONFESSION  IS  RBQUIRBD. 

Where  Defendant  at  Law  Seeks  Relief  In  Equity.— A 

defendant  at  law  having  a  defence  to  the  action 
and  a  distinct  ground  of  equitable  relief  against 
the  plaintiff's  claim,  may  bring  his  suit  in  equity 
without  waiting  for  the  determination  of  the  action 
at  law,  and  may.  without  being  compelled  to  waive 
his  legal  defence,  by  confessing  a  Judgment,  have  a 
hearing  in  the  court  of  chancery  upon  the  merits 
of  his  case,  and  a  decree  for  the  proper  relief. 
Warwick  v.  Norvell,  1  Rob.  808:  Warwick  v.  Norvell, 
1  Leigh  96  ;  Ashby  v.  Kiger,  Gilmer  158  :  Knott  v. 
Seamands.  25  W.  Va.  99 :  Branch  v.  Burnley,  1  Call 
147  ;  Dudley  v.  Miner,  98  Va.  406,  25  S.  E.  Rep.  100  ; 
Robinspn  v,  Braiden,  44  W.  Va.  188,  28  S.  £.  Rep. 
796. 

Staying  Proceedings  at  Law.— Upon  the  principle 
that  a  man  cannot  proceed  both  at  law  and  equity 
at  the  same  time,  courts  of  chancery  in  granting 
injunctions  to  Judgment  at  law,  generally  require 
the  person  seeking  to  enjoin  to  confess  Judgment 
in  the  action  at  law.  This,  however,  is  merely  the 
general  rule  and  where  the  case  is  such  that  the 
defendant  cannot  consistently  with  the  rights  he 
claims  safely  confess  Judgment,  it  will  not  be  re- 
quired. Warwick  v.  Norvell,  1  Rob.  806 :  Staples  v. 
Turner,  29  Gratt.  880 ;  Dudley  v.  Miner,  98  Va.  406.  25 
S.  E.  Rep.  100 :  Robinson  v.  Braiden,  44  W.  Va.  183, 
28  S.  E.  Rep.  798. 

Matter  of  Discretion.— The  better  doctrine  is,  that 
the  question  of  requiring  a  defendant  at  law,  who 
seeks  upon  equitable  grounds  to  enjoin  the  action 
against  him,  to  first  confess  Judgment  at  law  as  a 
condition  of  relief  in  equity,  rests  in  the  discretion 
of  the  court,  to  be  exercised  according  to  the  cir- 
cumstances of  the  case  upon  well-defined  principles 
of  law  and  equity.  The  object  to  be  attained  in 
such  cases  is  to  preserve  the  rights  of  the  person 
enjoined  and  at  the  same  time  to  infiict  no  wrong 
on  him  who  seeks  relief  in  equity.  The  court 
should  not  require  the  defendant  at  law  to  confess 
Judgment,  if  such  course  would  manifestly  endan- 
ger his  rights,  or  when  his  bill  wholly  denies  the 
right  of  the  plaintiff  at  law  to  recover.  Knott  v. 
Seamands,  25  W.  Va.  99  ;  Ashby  v.  Kiger,  Gilmer 
158 ;  Staples  v.  Turner,  29  Gratt  880  ;  Great  Falls 
Man.  Co.  V.  Henry,  25  Gratt  575 :  Miller  v.  Miller, 
26  W.  Va.  495 :  Parsons  v.  Snider,  42  W.  Va.  517, 
26  S.  E.  Rep.  285 ;  Dudley  v.  Miner.  98  Va.  406,  25  S. 
E.  Rep.  100 :  Robinson  v.  Braiden,  44  W.  Va.  188,  26 
S.  E.  Rep.  796. 

It  is  error  to  require  the  defendant  in  an  action  at 
law  on  notes  to  confess  judgment  at  law  as  a  condi- 
tion precedent  to  the  continuance  of  an  injunction 
against  the  action  at  law,  where  he  denies  all  liabil- 
ity on  the  notes  on  account  of  fraud,  of  which  the 
plaintiff  in  the  action  at  law  had  notice  at  the  time 
they  were  transferred  to  him.  Dudley  v.  Miner.  98 
Va.  408,  25  S.  £.  Rep.  lOa 

Jl^idgment  Conclnalve  If  Injunction  Is  Denied.— Where 
a  defendant  at  law  is  required  to  confess  Judgment 
in  the  action  at  law  before  the  court  will  give  him 
equitable  relief,  he  cannot,  after  a  decree  against 
him,  have  the  judgment  set  aside  because  of  legal 
defences  not  made  known  to  the  court.  Robinson  v. 
Braiden,  44  W.  Va.  188,  28  S.  E,  Rep.  798. 

Refusal  to  Confess  Judgment— DIasolutlon  of  the  In. 
Junction.— Where  an  injunction  is  granted,  and  the 
chancellor  dissolves  the  injunction  on  account  of 
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tbe  ref asal  of  the  complainant  to  confess  Judfirment 
at  law,  and  there  Is  an  appeal  from  the  order,  the 
appellate  court  will  not  examiiy  the  merits  of 
the  case,  thousrh,  at  the  time  the  order  was  made 
the  cause  stood  for  hearinsr.  Warwick  v.  NorveU,  1 
Lelffh  96. 

Jadffment  CoofesMd  Is  Conditional.— Where  a  court 
requires  a  confession  of  judgment  as  a  preliminary 
to  enjoining-  the  action  at  law,  and  the  injunction  is 
afterwards  dissolved,  the  court  of  chancery  will  not 
allow  the  judgment  which  is  confessed  at  law  to 
sund,  but  will  direct  that  it  be  set  aside  and  the 
case  reinstated  on  the  docket  as  it  was  when  the 
Injunction  was  granted.  In  flrrantinsr  the  in j  unction 
the  court  of  chancery  should  expressly  provide  that 
the  judgment  confessed  is  to  be  dealt  with  as  the 
court  of  chancery  may  direct  and  although  there  is 
no  such  express  provision  in  the  order  igrantiuff  the 
injunction,  if  the  court  of  chancery  dismisses  the 
bill  for  want  of  jurisdiction,  it  should,  in  the  order 
of  dismissal,  direct  that  the  judgment  at  law  be  set 
aside.  Thornton  v.  Thornton.  81  Oratt  212:  Knott 
▼.  Seamands,  25  W.  Va.  99:  Miller  v.  Miller.  25  W.  Va. 
495:  Parsons  v.  Snider,  42  W.  Va.  617.  26  S.  E.  Rep. 
285:  Dudley  v.  Miner,  98  Va.  408.  25  S.  E.  Rep.  100: 
Robinson  v.  Bralden,  44  W.  Va.  183,  28  S.  E.  Rep.  798. 

V.  EFFECT  OF  CONFESSION. 

Relecse  of  Errors.— it  is  a  weU-settled  rule  that  a 
confession  of  judgment  is  a  release  of  all  previous 
errors  in  the  proceedings  in  the  cause.  Cooke  v. 
Pope.  8  Munf.  167  :  Worsham  v.  McKenzie.  1  H.  &  M. 
842 :  Edmonds  v.  Oreen,  1  Rand.  44 '.  McRae  v.  Turn- 
pike Co.,  8  Rand.  160;  Stanard  v.  Timberlake.  8 
Leisrh  681 :  Brockenbrousrh  v.  Brockenbrouffh,  81 
Gratt.  580 :  Com.  v.  Offner,  2  Va.  Cas.  17  :  Richardson 
V.  Jones,  12  Oratt  53;  Saunders  v.  Lipscomb,  90  Va. 
647,  19  S.  £.  Rep.  450. 

And  it  is  further  held,  that  a  confession  of  judfir- 
ment on  a  forthcominff  bond  is  a  release  of  errors 
on  the  original  judgment.  McRae  v.  Turnpike  Co., 
8  Rand.  160  :  Edmonds  v.  Green,  1  Rand.  44  :  Stanard 
V.  Timberlake.  8  Leitrh  681. 

Cored  Want  of  Declaration.— A  confession  of  judg- 
ment by  the  defendant  in  a  pendinsr  cause  cures  the 
want  of  a  declaration.  Leftwltch  v.  Stovall,  1 
Wash.  803. 

Jadffment  by  Confession  Entered  by  Clerk  throatph 
Mistake.— A  judfirment  by  confession  entered  by  the 
clerk  throufirh  mistake,  instead  of  a  judgment  by 
nil  dicit,  releases  all  previous  errors  in  the  proceed- 
ings in  the  cause,  and  cannot  be  corrected  at  the 
next  term  of  court  by  writ  of  error  coram  nobU  or 
motion.    Richardson  v.  Jones,  12  Gratt.  58. 

Error  Cannot  Be  Corrected  on   Motlon.~where  a 

declaration  in  an  action  of  debt  brouffht  on  a  bond 
for  one  hundred  and  eisrhty-elffht  dollars,  through 
mistake  only  demanded  one  hundred  and  eiffht  dol- 
lars, and  the  defendant  confessed  judgment  there- 
on, it  was  held  that  this  was  not  such  a  clerical 
error  as  the  court  might  correct  on  motion.  Comp- 
ton  V.  Cline,  5  Gratt.  187.  See  also,  Strlnarer.  v. 
Anderson.  28  W.  Va.  482. 

And  where  an  action  Ls  broufirht  on  a  note,  which 
was  executed  at  tbe  time  when  five  per  cent  was 
the  leffal  rate  of  interest,  upon  which  the  defendant 
acknowledfired  the  action  for  the  principal  with 
interest  from  the  date  of  tbe  note,  on  which  ac- 
knowledfirment  a  judfirment  was  rendered  for  the 
principal  with  interest  at  tbe  rate  of  six  per  cent, 
this  is  not  a  mere  clerical  error,  but  one  which  can 


only  be  rectified  by  an  appellate  court.    Bent  t.  Pat- 
ten. 1  Rand.  25. 
Confession  on  a  Defectlre  Preeentneat  for  Ci— la^. 

—Where  defendant  confessed  judgment  on  a  pre- 
sentment forfiraminfir.  for  fine  and  cost,  althougrb 
the  presentment  might  have  been  defective  on  a 
special  demurrer,  itwas  held  that  judgment  could 
not  be  reversed  on  a  writ  of  error.  Com.  v.  Offner, 
2  Va.  Cas.  17. 

Confession  by  Principal  Discharges  Appennnce  BaH. 
—Where  the  principal  himself  appears  and  con- 
fesses judgment  the  appearance  ball  is  thereby 
discharged,  and  no  judfirment  oufirht  to  be  entered 
atrainst  him.    Fisher  v.  Riddell.  1  Hen.  &  Monf.  3»l 

Effect  of  Confession  by  Appearance  Ball.- Where 
the  appearance  bail  after  being  admitted  to  defend 
the  suit  waives  his  plea,  judfirment  should  be  en- 
tered against  the  principal  as  well  as  the  bail,  and 
a  failure  to  do  so  is  error.  Wallace  v.  Baker,  t 
Munf.  834  ;  Vanmeter  v.  Fulkimore,  1  Hen.  &  Munf. 
880  :  Lee  v.  Carter.  8  Munf.  121  ;  Fisher  ▼.  RiddelU 
1  Hen.  &  Munf.  880. 

Estoppel.- A  confession  of  judgment  precludes  a 
party  from  availing  himself  of  an  equity  of  which 
he  was  or  must  be  presumed  to  have  been  ac- 
quainted at  the  time  of  the  confession.  Syme  r. 
Johnston,  8  Call  668. 

And  if  there  be  judgment  by  confession  without  a 
declaration,  the  plaintiff,  in  a  second  action  for  the 
same  cause,  must  show  two  subsisting  debts,  or  he 
cannot  sustain  his  action,  if  the  former  recovery  is 
pleaded.    Pickett  v.  Claiborne.  4  Call  90. 

Confession  PIxea  the  Value  of  Currency.— Where  a 
defendant  confessed  judgment  in  an  action  of  debt 
for  "£1800  of  Penn.  currency  worth  £1440  of  Va.  cur- 
rency, to  be  discharged  by  the  payment  of  £7SD  of 
Va.  currency.*'  the  confession  of  judgment  was 
held  to  have  fixed  the  standard  of  value  of  money 
and  furnished  the  clerk  with  a  standard  for  ascer- 
taining the  value  of  the  sum  mentioned  In  the  con- 
dition.   Strode  v.  Head.  2  Wash.  149. 

Executors  Personally  Liable.  —  Where  executors 
were  sued  on  a  bond  of  the  testator  and  they  know- 
ingly and  willingly  made  an  un^ondiYumaZ  confession 
of  judgment,  they  were  under  the  circumstances 
held  personally  liable.  Freelands  v.  Roy  all.  2  H.  A 
M.  575.  See  also,  Worsham  v.  McKenzie.  1  H.  ft  M. 
842  ;  Clay  v.  Williams,  2  Munf.  106. 

VI.  REUEP  IN  EQUITY. 

No  Relief  In  Equity  against  a  Judgment  Frauduiently 
Confessed.— If  an  executrix  for  the  fraudulent  pur- 
pose of  protecting  her  testator's  estate  from  the 
demands  of  creditors,  arlves  her  own  bond,  as  execu- 
trix, for  a  fictitious  debt,  and  confesses  a  judfirment 
for  same,  she  is  not  entitled  to  relief  in  equity,  nor 
will  equity  arive  its  aid  to  the  obligee,  but  will  leave 
him  to  his  remedy  at  law.  Yet  if  the  obligee  be 
entitled  independently  of  the  transaction  in  ques- 
tion, to  an  account  of  assets,  the  court  would 
decree  such  an  account,  and  allow  him  what  might 
be  justly  due,  not  exceeding  the  amount  of  the 
judgment,  the  rule  in  such  case  being  that  the 
obligee  was  bound  by  his  own  fraud,  so  far  as  it 
operated  against  him.  Clay  v.  Williams,  Z  Munf. 
106. 

Confession  of  Judgment  as  Collateral  Security— Bxo»- 
erstlon.— Where  a  firm  was  indebted  to  a  bank  the 
bank  agreed  to  extend  time  to  the  firm,  if  the  firm 
would  get  their  endorsers  to  confess  judgment  for 
tbe  agfirregate.  as  collateral  security.  The  firm 
agreed  to  this,  and  secured  the  confession  of  one  of 


488 


12  QRATT. 


SUCKI«BY'S  AdM*R  V,  ROTCHFORD  &  AI^. 


60,  61,  62 


the  endorsers  bnt  could  not  ffet  the  confession  of  the 
other,  of  which  fact  they  informed  the  bank,  and 
the  bank  promised  to  obtain  Judgment  asrainst  the 
other  endorser.  The  notes  wholly  failed,  and  the 
endorser  who  had  confessed  Judgment  was  held 
liable  for  the  whole  amount,  and  not  entitled  to 
exoneration  from  the  bank,  as  it  was  the  firm's 
duty  to  secure  the  confession  of  Judgment  by  the 
other  endorser,  and  the  promise  of  the  bank  to  do 
so  was  rwdum  factum.  Kelly  v.  Taliaferro,  8S  Va. 
801,  5  S.  £.  Rep.  85. 

Bqalty  Will  Not  Bnjoln  s  Judcment  by  Confession  on 
Purely  Legal  Qroands.— A  Judgment  obtained  by  con- 
fession will  not  be  enjoined  by  a  court  of  equity  on 
purely  legal  grounds,  unless  there  Is  some  other 
ground  for  equitable  relief;  such  as  ignorance  of 
facts,  fraud,  or  undue  influence  through  which  the 
Judgment  was  obtained.  Alleman  v.  Kight,  19  W. 
Va.  201 ;  Harner  v.  Price,  17  W.  Va.  888. 

JudiraMnt  Confessed  by  Executor.— After  a  confes- 
sion of  Judgment  by  an  executor,  in  an  action 
brought  on  his  executorial  bond,  for  the  purpose  of 
recovering  against  him  and  his  sureties  for  a  devat- 
tavit.  he  cannot  resort  to  a  court  of  equity  for  re- 
lief, on  the  ground  that  he  had  fully  administered 
the  estate  of  his  testator.  Worsham  t.  McKenzie, 
1  H.  &  M.  842;  Freelands  y.  Royall,  8  H.  &  M.  675; 
Clay  Y.  Williams,  2  Munf .  10& 


60     *Suckley's  AdmV  v.  Rotchford  &  als.* 

January  Term,  1865,  Richmond. 
[65  Am.  Dec.  240.] 

I.  Act  of  5  Oeorge  a— Psyment  of  Debts.— The  act  of  5 

aeorge  8.  ch.  7,  f  4,  subjecting  lands,  slaves,  &c.  in 
the  colonies  to  payment  of  debts,  was  the  law  of 
Alexandria  county  In  the  District  of  Ck>lumbia 
from  June  84th,  1812. 
a.  Saae-^udgnient  Debt  of  Decedent— Property  Lis* 
Ue.t— In  favor  of  a  Judgment  creditor  of  a  de- 
ceased debtor,  his  real  estate  was  not  merely  a 
secondary  fund  for  the  payment  of  the  debt,  but 
the  real  and  personal  estate  were  equally  liable. 

3.  ChsnceiT  Practice— Bill  to  Enforce  Judgment.— The 

Judgment  creditor  might  file  a  bill  in  equity 
against  the  executor  and  devisees  to  subject  the 
real  and  personal  estate  to  the  payment  of  his 
debt 

4.  Same— Same— Case  St  Bar  —The  Judgment  creditor 
was  not  bound  to  pursue  debtors  of  his  debtor  liv- 
ing out  of  the  District  of  Ck>lumbia,  before  pro- 
ceeding to  subject  the  real  estate. 

5.  BUI  of  Review— Case  at  Bar  t— A  party  to  the  suit 
claiming  to  have  purchased  a  part  of  the  real 
estate  at  a  sale  for  taxes,  and  to  have  received  a 
conveyance  therefor;  but  such  purchase  having 
been  made  before  the  decree  directing  the  real 
estate  to  be  sold  at  the  suit  of  the  creditor,  be 
cannot  set  up  his  purchase  by  a  bill  to  review  the 
decree  on  that  ground. 

*Por  monographic  note  on  Creditors*  Bills,  see  end 
of  case 

tDebC  of  Decedent— Property  Liable  —See  principal 
case  cited  In  James  v.  Life.  92  Va.  706,  24  S.  B.  Rep. 
275;  Saddler  v.  Kennedy,  26  W.  Va.  041. 

$BII1  of  Review.— See  monographic  nott  on  '*Bills 
of  Review"  appended  to  Campbell  v.  Campbell.  S2 
Oratt.  040. 


6.  Supreme  Court  Rules— Conflict  with  Act  of  Congress. 

—A  rule  of  practice  prescribed  by  the  Supreme 
court,  which  is  in  conflict  with  an  act  of  congress, 
is  void. 

^t  the  April  term  1820  of  the  Circuit  court 
of  tlie  District  of  Columbia  for  the  county 
of  Alexandria,  Greorgfe  Suckley,  surviving^ 
partner  of  Holey  &  Suckley,  recovered  a 
judgment  against  Richard  Libby  for  the 
sum  of  eleven  thousand  and  seventy-one 
dollars  and  thirty-two  cents,  with  interest 
from  the  19th  of  June  1819 ;  upon  which  an 
execution  was  issued  in  the  following  No- 
vember, and  was  returned  **no  property 
found.'*  This  judgment  was  upon  a  debt 
which  had  accrued  since  the  year  1812. 
Libby  made  a  payment  on  this  judgment 
by  the  assignment  of  eighteen  notes  of  R. 
L.   Came,   so  that  the  balance  due  on 

61  the  1st  of   *December  1820  was   five 
thousand  four  hundred  and   four  dol- 
lars and  eighty-three  cents. 

In  1821  Libby  died,  having  first  made  his 
will,  by  which  he  gave  the  whole  of  his 
estate  to  the  children  of  his  deceased  sister 
Came ;  and  L/ewis  Hipkins,  who  had  mar- 
ried one  of  these  children,  qualified  as  ex- 
ecutor of  the  will. 

In  January  1824  Suckley  filed  his  bill  in 
the  Circuit  court  of  the  District  of  Columbia 
for  Alexandria,  in  which  he  set  out  his 
judgment  against  Libby,  and  the  payment 
he  had  made  upon  it,  the  death  of  Libby, 
and  his  will.  He  alleged  that  Libby  had 
died  seized  of  some  real  and  a  small  personal 
estate  within  the  county  of  Alexandria; 
that  the  children  of  Mrs.  Came,  to  whom 
it  was  given  by  his  will,  were  Mary  the 
wife  of  Lewis  Hipkins,  Jane  the  wife  of 
Bartholomew  Rotchford,  Susanna  the  wife 
of  Nicholas  Thornton,  Richard  L.  Carne 
and  William  Carne;  and  making  the  chil- 
dren and  the  husbands  of  the  females,  and 
Hipkins  as  executor,  parties  defendants, 
he  alleged  that  the  personal  estate  was  in- 
solvent and  inadequate  to  the  payment  of 
the  testator's  debts;  and  asked  that  he 
might  have  satisfaction  of  his  judgment 
out  of  the  real  estate  to  the  extent  the 
personal  estate  should  prove  insufficient. 

Hipkins  and  wife  and  Richard  L.  and  Wil- 
liam Came  answered  the  bill.  They  ad- 
mitted the  judgment  and  the  will,  and  that 
the  devisees  and  legatees  were  properly 
named.  Hipkins  stated  a  further  payment 
that  he  had  made  upon  the  judgment ;  and 
they  all  insisted  that  the  real  estate  was  not 
liable,  because  they  said  there  was  a  large 
personal  estate  belonging  to  the  testator, 
consisting  chiefly  of  sundry  large  debts  due 
from  persons  in  the  states  of  Virginia  and 
Kentucky,  which,  when  collect^,  would 
be  more  than  sufficient  to  discharge  the 
balance  due  upon  the  judgment.  And  they 
refer  to  a  debt  due  from  John  Field 

62  of  Kentucky,  *and    three   debts    due 
from  Aaron  Kee  of  Virginia,    which 

were  placed  by  Libby  in  the  hands  of  the 
plaintiff,  and  were  to  be  applied  to  this 
judgment,  but  for  which  the  plaintiff  had 
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not  given  the  credit,  nor  had  he  rendered 
any  account  to  the  defendants. 

In  1826  an  order  was  made  on  the  motion 
of  the  plaintiff,  directing  a  commissioner 
of  the  court  to  report  to  the  court  the  ac- 
count between  the  plaintiff  and  the  executor 
of  Libby,  showing  the  balance  due  on  the 
judgment.  This  report  was  returned  in 
June  1826,  and  showed  a  balance  due  of  four 
thousand  nine  hundred  and  sixty-nine  dol- 
lars and  thirty  cents,  with  interest  from 
the  1st  of  June  1825.  In  1830  the  court  made 
another  order,  directing  a  commissioner  to 
settle  the  account  of  Hipkins'  administra- 
tion on  the  estate  of  Libby.  This  report 
was  returned  in  1831,  and  shows  a  balance 
of  four  hundred  and  thirteen  dollars  and 
twenty-six  cents  due  by  the  executor  on  the 
1st  of  November  1830.  This  report  did  not 
allude  in  any  manner  to  the  debts  of  Field 
and  Kee. 

At  the  October  term  for  1839  the  cause 
came  on  to  be  heard,  and  the  decree  recites 
that  it  was  set  for  hearing  as  to  Hipkins 
and  wife,  and  the  two  Games,  upon  the 
bill,  answers,  &c. ;  that  the  bill  had  been 
regularly  taken  for  confessed  and  set  for 
hearing  as  to  Rotchford  and  wife;  and  it 
appearing  to  the  satisfaction  of  the  court 
that  the  order  of  publication  made  at  No- 
vember term  1823  against  Nicholas  Thornton 
and  Susanna  his  wife,  had  been  duly  exe- 
cuted, and  they  failing  to  appear,  &c.,  the 
court  doth  order  the  bill  to  be  taken  for 
confessed  and  set  for  hearing  as  to  said 
Nicholas  Thornton  and  Susanna  his  wife. 
It  then  directs  Hipkins  to  pay  to  the  plain- 
tiff the  sum  of  four  hundred  and  thirteen 
dollars  and  twenty-six  cents,  ascertained 
by  the  report  of  the  commissioner  to  be  in 
his  hands  as  executor  of  Ivibby,  with  in- 
terest. And  unless  the  defendants  or 
63  some  of  them  should  by  the  *^llth  of 
May  next  pay  to  the  plaintiff  the  bal- 
ance of  his  judgment,  after  crediting  the 
sum  aforesaid  with  interest,  a  commissioner 
named  was  directed  to  sell  the  real  estate 
of  which  Libby  died  seized,  or  so  much  as 
might  be  necessary  to  pay  said  balance,  in 
the  manner  and  upon  the  terms  stated  in 
the  decree. 

A  copy  of  thi^  decree  was  served  on 
Rotchford  on  the  1st  of  April  1840 ;  and  it 
was  endorsed,  to  be  final  as  to  Rotchford  and 
wife,  unless  cause  be  shown  to  the  contrary 
on  or   before  the  iirst  day  of  the  next  term. 

**And  at  a  court  continued  and  held  the 
day  of  May  1840,  came  the  parties  by 
their  attorneys,  and  on  the  plaintiff's  mo- 
tion, the  ,  decree  of  the  last  term  is  made 
final." 

In  April  1841  Rotchford  and  wife,  and 
Richard,  Mildred,  William  and  Mary  Thorn- 
ton filed  a  bill  to  enjoin  the  execution  of  the 
decree  of  October  1839,  and  to  review  it. 
They  charge  that  Nicholas  and  Susanna 
Thornton  died  as  early  as  1827,  but  that  the 
suit  had  not  been  abated  as  to  them  or  re- 
vived against  the  complainants  Richard, 
Ac,  who  were  the  heirs  of  Susanna  Thorn- 
ton.    That  the  bill  of  the  plaintiff  does  not 


allege  that  execution  had  been  issued  upon 
his  judgment  in  the  lifetime  of  Libby. 
That  the  judgment  had  not  been  revived 
either  against  the  executor  or  the  heirs. 
And  Rotchford  alleges  that  the  real  estate 
of  Libby,  which  remained  to  be  sold  by  the 
commissioner,  had  been  sold  for  taxes  due 
to  the  city  of  Alexandria,  'and  purchased  by 
him,  and  had  been  regularly  conveyed  to 
him  on  the  24th  of  June  1839.  And  they  set 
out  the  following  errors,  for  which  the  de- 
cree should  be  reviewed  and  reversed : 

1st.  That  the  complainant  had  a  complete 
and  adequate  remedy  at  law,  and  therefore 
the  court  as  a  court  of  equity,  had  no  juris- 
diction of  the  cause. 

2d.  That  Nicholas  Thornton  and  Su- 

64  sanna  his  wife  *were  not  alive  at  the 
time    of    said    decree    made    in    the 

cause. 

3d.  Because  the  said  Richard,  Mildred, 
William  and  Mary  Thornton  were  not  par- 
ties to  the  suit,  and  were  not  bound  by  the 
decree. 

4th.  Because  said  property  had  been  be- 
fore the  rendition  of  said  decree,  legally 
sold  and  conveyed  by  the  common  council 
of  Alexandria  for  a  valuable  considera- 
tion. 

For  these  errors  -they  prayed  that  the  de- 
cree of  1840  might  be  reviewed  and  reversed ; 
and  in  the  mean  time  that  the  sale  of  the 
real  estate  of  Ivibby  might  be  enjoined. 
The  injunction  was  granted  as  prayed. 

Suckley  answered  the  bill  at  great  length, 
but  it  is  unnecessary  to  state  the  grounds 
of  defense  taken  in  it.  As  to  the  sale  of 
the  property  for  taxes,  he  insisted  that  the 
sale  was  void  for  irregularity;  and  that 
some  of  the  devisees  of  Libby  lived  all  the 
time  in  Alexandria,  with  ample  means  to 
pay  the  taxes,  and  that  Rotchford  himself 
during  the  whole  time  lived  either  within 
the  city  or  within  a  mile  of  it,  and  was  in 
independent  circumstances. 

In  November  1844  the  cause  came  on  to 
be  heard,  when  the  court  annulled  and  set 
aside  the  decree  of  1840,  except  as  to  so 
much  of  the  property  as  had  been  sold  by 
the  commissioner,  for  which  conveyances 
were  directed  to  be  made  to  the  purchasers. 
And  leave  was  given  to  Suckley  to  amend 
his  bill  and  make  the  children  of  Susanna 
Thornton  parties  defendants  to  this  suit. 

Suckley  having  died,  his  suit  was  revived 
in  the  name  of  his  administrator,  who  in 
1851  filed  an  amended  bill  makng  the  heirs 
of  Susanna  Thornton  parties  defendants. 
Rotchford  answered,  and  there  was  an  order 
of  publication  as  to  the  children  of  Susanna 
Thornton.     And  on  the  10th  of   Fcb- 

65  ruary  1852  *the  cause  came  on  to  be 
finally  heard,  when  the  court  perpet- 
uated the  injunction,  without  prejudice  to 
any  direct  proceeding  the  plaintiff  might  in- 
stitute for  the  purpose  of  vacating  the  con- 
veyance from  the  common  council  to 
Rotchford  of  the  property  protected  by  the 
injunction.  From  this  decree  Snckley's 
administrator  applied  to  this  court  for  an 
appeal,  which  was  allowed. 
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Heath  and  Neale,  for  the  appellant. 
H.  Winter  Davis,  for  the  appellees. 

SAMUELS,  J.  The  constitution  of  the 
United  States,  art.  i,  {  8,  clause  16,  declares, 
**The  congress  shall  have  power"  "to  ex- 
ercise exclusive  leg'islation  in  all  cases 
whatsoever,  over  such  district,  (not  exceed- 
ing"  ten  miles  square, )  as  may,  by  cession 
of  particular  states,  and  the  acceptance  of 
congress,  become  the  seat  of  government  of 
the  United  States." 

The  state  of  Virginia,  by  the  act  of  as- 
sembly passed  December  3d,  1789,  13  Hen. 
St.  p.  43-44,  declared,  **That  a  tract  of 
country,  not  exceeding  ten  miles  square,  or 
any  lesser  quantity,  to  be  located  within 
the  limits  of  this  state,  and  in  any  part 
thereof  as  congress  may  by  law  direct, 
shall  be  and  the  same  is  hereby  forever 
ceded  and  relinquished  to  the  congress  and 
government  of  the  United  States,  in  full 
and  absolute  right,  and  exclusive  jurisdic- 
tion as  well  of  soil  as  of  persons,  residing 
or  to  reside  therein,  pursuant  to  the  tenor 
and  effect  of  the  eighth  section  of  the  first 
article  of  the  constitution  of  the  government 
of  the  United  States. 

'*{  2.  Provided,  that  nothing  herein  con- 
tained shall  be  construed  to  vest  in  the 
United  States  any  right  of  property  in  the 
soil,  or  to  affect  the  rights  of  individuals 
therein,  otherwise  than  the  same  shall  or 
may  be  transferred  by  such  individuals  to 

the  United  States. 
66  **'{  3.     And  provided  also,  that  the 

jurisdiction  of  the  laws  of  this  com- 
monwealth over  the  persons  and  property  of 
individuals  residing  within  the  limits  of  the 
cession  aforesaid,  shall  not  cease  or  deter- 
mine until  congress,  having  accepted  the 
said  cession,  shall  by  law  provide  for  the 
government  thereof,  under  their  jurisdic- 
tion, in  manner  provided  by  the  article  of 
the  constitution  before  recited." 

The  state  of  Maryland  having  by  statute 
provided  for  a  cession  of  territory  to  the 
federal  government,  the  acts  of  congress 
passed  July  16, 1790,  1  U.  S.  Stat,  at  Large, 
p.  130,  and  March  3d,  1791,  1  U.  S.  Stat,  at 
Large,  214,  and  the  executive  action  under 
those  acts,  fully  completed  ihe  cession,  and 
parts  of  Virginia  and  Maryland  made  to 
form  the  District  of  Columbia,  the  seat  of 
the  federal  government. 

In  discharge  of  the  duty  to  provide  laws 
for  the  government  of  the  district  thus  es- 
tablish^, it  was  enacted  by  congress  Feb- 
ruary 27th,  1801,  2  U.  S.  Stat,  at  Large,  p. 
103,  ch.  15,  i  1,  *'That  the  laws  of  the  state 
of  Virginia,  as  they  now  exist,  shall  be  and 
continue  in  force  in  that  part  of  the  Dis- 
trict of  Columbia  which  was  ceded  by  the 
said  state  to  the  United  States,  and  by  them 
accepted  for  the  permanent  seat  of  govern- 
ment. ' ' 

In  further  discharge  of  the  duty  to  pro- 
vide laws,  it  was  enacted  by  congress  June 
24,  1812,  2  U.  S.  Stat,  at  Large,  p.  756,  ch. 
106,  i  4,  '^that  real  estate  in  the  county  of 
Alexandria  shall  be  subject  to  the  payment 
of  debts  hereafter  contracted   in   the  same 


manner,  to  the  same  extent,  and  by  the 
same  process  as  real  estate  in  the  county  of 
Washington  is  subject  to  the  payment  of 
debts  by  the  laws  now  in  force  in  the  said 
county  of  Washington,  the  operation  of. 
which  laws  is  hereby  extended  to  real  estate 
in  the  said  county  of  Alexandria  for  the 
satisfaction  of  debts  hereafter  contracted.  * '  ' 
2  U.  S.  Stat,  at  Large,  p.  756,  ch.  106, 
I  4. 

67  *The  county  of  Alexandria,  in  this 
act  mentioned,  included  that   part  of 

the  district  of  Columbia  which  was  ceded 
by  the  state  of  Virginia,  and  the  county  of 
Washington  that  part  which  was  ceded  by 
the  state  of  Maryland.  The  law  govern- 
ing the  county  of  Washington  is  the  same 
as  the  law  of  Maryland :  And  thus  the  lia- 
bility of  real  estate  in  Alexandria  to  be  ap- 
plied in  satisfaction  of  debts  is  regulated 
and  controlled  by  law  the  same  as  that  of 
Maryland. 

It  was  conceded  in  the  argument  here, 
and  is  fully  shown  by  numerous  adjudged 
cases  in  the  Court  of  appeals  of  Maryland, 
that  the  statute  5  George  2,  ch.  7,  i|  4,  was 
in  force  in  that  state  February  27th,  1801, 
when  their  laws  were  extended  by  act  of 
congress  to  Washington  county;  and  was 
in  force  in  Washington  county  June  24th, 
1812,  when  the  law  of  that  county  was  ex- 
tended to  Alexandria  county. 

The  statute  5  Greo.  2,  ch.  7,  {  4,  provides, 
*  'That  from  and  after  the  twenty-ninth  day 
of  September  one  thousand  seven  hundred 
and  thirty-two,  the  houses,  lands,  negroes, 
and  other  hereditaments  and  real  estates 
situate  or  being  within  any  of  the  said 
plantations,  belonging  to  any  person  in- 
debted, shall  be  liable  to  and  chargeable 
with  all  just  debts,  duties  and  demands,  of 
what  nature  or  kind  soever,  owing  by  any 
such  person  to  his  majesty,  or  any  of  his 
subjects,  and  shall  and  may  be  assets  for 
the  satisfaction  thereof  in  like  manner  as 
real  estates  are  by  the  law  of  England  lia- 
ble to  the  satisfaction  of  the  debts  due  by 
bond  or  other  specialty,  and  shall  be  subject 
to  the  like  remedies,  proceedings  and  proc- 
ess in  any  court  of  law  or  equity  in  any 
of  the  said  plantations  respectively,  for 
seizing,  extending,  selling  or  disposing 
of  any  such  houses,  lands,  negroes  and  other 
hereditaments  and  real  estates,  towards  the 
satisfaction  of  such  debts,  duties  and  de- 
mands, and  in  like  manner  as  personal 
estates  in  any  of  the  said  plantations  re- 
spectively are  seized,  extended,  sold  or  dis- 
posed of  for  the  satisfaction  of  debts." 

68  *The   act  of  the  general   assembly 
passed  February  3d,  1846,   Sess.  Acts, 

p.  50,  the  act  of  congress  passed  July  16th, 
1846,  and  the  act  of  assembly  passed  March 
13th,  1847,  Sess.  Acts,  p.  41,  taken  together, 
produced  the  effect  of  bringing  the  county 
of  Alexandria  again  within  the  jurisdiction 
of  this  state,  and  making  the  territory  a 
part  of  the  state.  They  had  the  further 
effect  of  securing  to  all  persons  all  rights 
acquired  under  the  laws  theretofore  in  force 
in  that  county,  and  of  preserving  all  actions 
there  pending ;  and  of  requiring  the  courts 


491 


12  QRATT. 


Virginia  Rbpobts,  Annotatbd. 


69,  70,  71 


of  this  state  to  respect  all  proceedings  there- 
tofore rightly  had  in  such  actions,  and  that 
all  ulterior  proceedings  should  be  had  ac- 
cording to  the  laws  of  Virginia. 

The  judgment  was  rendered  in  favor  of 
Suckle3%  the  surviving  partner,  against 
Libby  in  his  lifetime,  at  April  term  1820, 
for  a  debt  contracted  after  June  24,  1812. 

The  act  5  Geo.  2,  ch.  7,  2  4,  according  to 
its  literal  reading,  as  well  as  by  the  rules 
for  construction  of  remedial  statutes,  sub- 
jected Libby's  whole  estate  to  sale  for  sat- 
isfaction of  Suckley's  debt,  regarding  it  as 
a  debt  merely  apart  from  its  character  as  a 
judgment.  The  appellant's  intestate,  the 
judgment  creditor,  having  established  his 
debt  against  Libby  in  his  lifetime,  was  not 
compelled  to  look  to  the  real  estate  as 
merely  a  secondary  fund  for  payment,  but 
had  the  right  to  look  upon  the  estate,  real 
and  personal,  as  equally  liable.  This  right 
the  creditor  might  exercise,  unless  some 
equitable  reason  should  require  him  to  pro- 
ceed first  against  the  personal  estate.  Han- 
son V.  Barnes*  lessee,  3  Gill  &  Johns.  359 ; 
Gaither  and  Warfield  v.  Welch's  estate,  Id. 
259. 

In  the  case  before  us  the  creditor  filed  a 
bill  in  chancery,  alleging  that  the  personal 
estate  had  been  exhausted  without  paying 
his  debt,  and  praying  that  the  real  estate 
might  be  subjected  to  the  payment  thereof. 
The  executor  and  devisees  being  all 
69  parties,  *the  court  directed  an  account 
of  the  personal  estate  in  the  hands  of 
the  executor,  and  in  case  of  the  real  estate, 
held  it  liable  for  only  so  much  of  the  debt 
as  the  personal  estate  would  not  pay.  The 
devisees  have  nothing  to  complain  of,  see- 
ing that  the  creditor  was  thrown  first  upon 
the  personal  fund  for  payment.  In  the  ar- 
gument here,  and  in  the  answers  of  the 
defendants  to  the  original  bill,  it  was 
earnestly  insisted  that  the  creditor  should 
seek  satisfaction  out  of  certain  personal 
assets,  that  is,  a  debt  due  from  Kee  of  Vir- 
ginia, and  another  from  Field  of  Kentucky, 
to  Libby's  estate.  The  answer  to  this  pre- 
tension is  obvious;  Libby's  executor  had 
no  authority  to  enforce  the  collection  of 
these  debts.  There  is,  moreover,  nothing 
to  show  that  these  debtors  were  solvent. 
On  the  contrary,  certain  facts  in  the  record 
tend  to  show  they  were  not  so :  An  account 
of  the  personal  estate  was  taken  in  which 
neither  of  these  debts  is  mentioned,  and  no 
exception  is  taken  for  the  omission.  More- 
over, there  is  no  reason  why  the  creditor 
should  be  required  to  give  up  a  fund  sub- 
ject to  a  primary  liability  for  his  debt,  and 
pursue  another  fund  subject  to  the  same 
liability.  If  any  thing  could  have  been 
realized  from  these  debts  of  Kee  and  Field, 
it  was  the  duty  as  well  as  the  interest  of 
the  legatees  and  devisees  to  have  looked 
after  them. 

In  my  opinion  the  appellant's  intestate 
was  rightly  in  court  praying  the  relief 
sought.  His  proceedings  for  maturing  his 
case  seem  to  have  been  had  under  the  laws 
of  Virginia  in  force  February  27,  1801.  I 
perceive    no  error  therein,  taking,  as  I  do. 


the  recitals  in  the  decree  as  sufficiently 
showing  that  the  case  had  been  regularly 
proceeded  in.  If  it  should  be  conceded  that 
a  rule  of  the  court  did  require  the  bill  to 
be  filed  before  the  subpoena  issued,  still  as 
the  law  directed  otherwise,  the  law  must 
prevail.  Although  the  supreme  court 
had   authority   to   prescribe   rules  of 

70  ^practice  in  the  circuit  courts,    those 
rules  must  be  subordinate  to  the  law. 

Although  congress  might  have  repealed  or 
altered  the  law,  yet  it  could  not  delegate 
that  authority  to  another  body. 

After  the  decree  at  October  term  1839 
(made  final  as  is  said  by  the  decree  of  May 
term  1840)  had  been  rendered,  Rotchford 
and  wife  and  the  heirs  of  Mrs.  Thornton 
united  in  a  bill  praying  an  injunction  to 
the  further  execution  of  the  decree,  and  for 
a  review  and  reversal  thereof. 

Regarding  the  decree  of  October  term 
1839  and  the  order  of  May  term  1840  as  one, 
yet  according  to  the  practice  in  Virginia, 
it  should  be  held  interlocutory  only,  and 
therefore  not  such  as  could  be  reversed 
upon  bill  of  review.  See  2  Rob.  Pract.  414 ; 
Dunbar's  ex'ors  v.  Woodcock's  ex'or,  10 
Leigh  628. 

But  according  to  the  practice  at  that  time 
prevailing  in  the  District  of  Columbia,  the 
decree  would  be  held  so  far  final  as  to  be 
the  subject  of  review  by  a  bill  for  that  pur- 
pose. Whiting  V.  The  Bank  of  the  U.  S.,  13 
Peters'  R.  6;  Ray  v.  Law,  3  Cranch's  R. 
179. 

Whatever  may  be  the  character  of  the 
decree  complained  of  in  the  bill  of  review, 
and  conceding  for  the  present,  that  it  was 
such  as  might  be  reversed  on  a  bill  of  re- 
view showing  sufficient  cause  for  reversal, 
it  yet  remains  to  consider  the  sufficiency 
of  the  causes  alleged  in  this  bill,  and  how 
far  they  are  sustained  by  proof.  We  are 
met  at  once  by  the  obvious  fact  that  some 
of  these  causes  are  personal  and  peculiar 
to  Rotchford  alone,  or  to  Rotchford  and 
wife,  and  others  of  them  to  Mrs.  Thornton's 
heirs.  The  only  cause  common  to  all  the 
plaintiffs  in  the  bill  of  review  is  the  alleged 
want  of  jurisdiction  to  entertain  the  bill  of 
complaint.  In  support  of  this  objection,  it 
is  said  that  the' judgment  should  have  been 
revived  at  law  against  the  devisees,  and 
the  land  thus  subjected  to  the  satisfaction 
of  complainant's  judgment.     In  reply 

71  to   this,    it   may   *be   said,    that    the 
creditor  might  have  thus  revived  his 

judgment :  and  so,  he  might  have  revived 
it  against  the  executor.  But  in  either  case, 
it  would  have  been  material  to  ascertain  the 
amount  due  on  the  judgment,  and  possibly 
different  results  might  have  been  arrived 
at  in  two  several  trials.  In  pursuing  the 
fund  in  the  hands  of  the  executor  it  might 
have  been  necessary  to  convict  him  of  a 
devastavit,  by  settling  his  account  with  the 
estate  in  his  hands. 

This  objection  to  the  jurisdiction,  when 
properly  analyzed,  will  be  found  to  rest  upon 
the  ground  that  the  creditor  should  have 
tried  the  same  fact,  that  is,  the  amount  of 
his  debt,  in  two  several  suits ;  one  with  the 
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executor,  the  other  with  the  devisees:  or, 
that  the  creditor,  to  avoid  two  suits,  might 
forego  his  claim  on  one  or  the  other  of  the 
funds ;  that  if  he  pursued  the  personal  fund, 
he  must  encounter  a  second  suit  at  law  or 
in  chancery,  to  subject  the  executor  for  a 
4levastavit:  that  the  devisees  and  legatees 
being  the  same  persons,  have  the  right 
to  insist  on  having  the  creditor  put  to  two 
suits;  one  against  the  executor,  a  trus- 
tee for  the  legatees;  the  other  against  the 
devisees  directly :  and  all  this  for  the  pur- 
pose of  obtaining  payment  of  a  debt,  out  of 
real  and  personal  estate  substantially  be- 
longing to  the  same  persons  as  devisees  or 
legatees. 

The  general  principles  of  equity  clearly 
justify  the  creditor  in  convening  in  one 
suit  all  parties  interested  in  controverting 
the  amount  of  his  debt,  and  holding  in  their 
own  hands  or  in  the  hands  of  their  trustee 
the  estate  on  which  the  debt  is  chargeable. 
The  practice  under  the  stat.  5  Greo.  2,  ch. 
7,  2  4,  is  to  convene  all  parties  in  interest, 
so  that  any  party  may  defend  his  own  in- 
terest without  jelying  upon  another  for  that 
purpose. 

Chi    the  whole,   I  am  of  opinion  the  case 
was  one  peculiarly  suitable  for  the   cogni- 
zance of  a  court  of  equity.  , 
72  *The  objection  that  Thornton   and 

wife  were  dead  at  the  date  of  the  de- 
crees of  October  term  1839,  and  May  term 
1840,  is  not  sustained  by  proof.  Moreover 
they  were  proceeded  against  as  absent  de- 
fendants ;  and  the  statute  prescribes  a  differ- 
ent mode  in  which  they  or  their  heirs  shall 
make  defense. 

The  fact  alleged  that  Rotchford  had  be- 
come the  purchaser  of  the  real  estate  or  a 
portion  of  it,  at  a  sale  for  the  payment  of 
taxes  due  the  corporation  of  Alexandria, 
cannot  sustain  the  bill  of  review,  because 
iiis  purchase,  even  if  valid,  was  made  before 
the  decree  of  October  1839,  and  should  have 
been  relied  on  as  a  defense  against  the  re- 
lief prayed  in  the  original  bill. 

The  causes  for  reversal  alleged  in  the  bill 
of  review  I  regard  as  wholly  insufificient  for 
that  purpose;  and  the  Circuit  court  erred 
in  permitting  it  to  be  filed.  The  subse- 
quent proceedings  in  the  cause  having  been 
had  to  some  extent  in  consequence  of  the 
bill  thus  improperly  filed,  are  necessarily 
also  erroneous. 

I  am  of  opinion  to  reverse  the  decrees  of 
the  court  below  subsequent  to  that  of  May 
term  1840,  in  the  manner  and  to  the  extent 
set  forth  in  the  decree  of  this  court. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion  that  the  said  decree 
of  the  Circuit  court  rendered  February  10th, 
1852,  is  erroneous;  that  so  much  of  the 
decree  of  November  28th,  1844,  as  annuls 
and  sets  aside  the  decree  of  May  term  1840, 
which  last  mentioned  decree  makes  final 
the  decree  of  October  term  1839;  and  so 
much  thereof  as  gives  leave  to  file  an 
amended  bill  is  also  erroneous,  such  amended 


bill  not  being  necessary  in  the  position  in 
which     the     case      should      be     made    to 

stand. 
73  *The  co'urt  is  further  of  opinion  that 

there  is  no  error  in  so  much  of  the 
decree  of  November  28th,  1844,  as  approves 
and  confirms  the  sales  made  under  the  de- 
crees of  October  1839  and  May  1840.  There- 
fore, it  is  decreed  and  ordered  that  such  and 
so  much  of  the  several  decrees  hereinbefore 
declared  to  be  erroneous  be  reversed  and 
annulled;  and  that  such  part  of  the  decree 
of  November  1844  as  is  declared  to  be  free 
of  error  be  afiQrmed ;  and  that  the  appellees 
do  pay  to  the  appellant  his  costs  by  him 
expended  in  the  prosecution  of  his  appeal 
aforesaid  here. 

And  this  court,  proceeding  to  pronounce 
such  decree  as  the  Circuit  court  should  have 
pronounced,  it  is  further  decreed  and  or- 
dered, that  the  decrees  of  October  term  1839 
and  May  term  1840  be  reinstated  in  their 
original  force  and  effect;  that  the  injunc- 
tion awarded  upon  the  filing  of  the  bill  of 
review  be  dissolved,  and  the  bill  of  review 
dismissed;  that  the  amended  bill  filed  by 
complainant  at  September  rules  1845  be 
also  dismissed  as  being  unnecessary,  and 
that  the  appellees  do  pay  unto  the  appel- 
lant his  costs  in  the  Circuit  court  expended 
in  defending  himself  against  the  bill  of 
review  and  in  filing  his  amended  bill. 

It  is  further  ordered,  that  the  bill  of  re- 
vivor (erroneously  called  a  bill  of  review) 
filed  July  rules  1851,  to  revive  in  the  name 
of  Suckley's  administrator,  be  dismissed, 
the  suit  having  been  so  revived  at  June 
term  1851.  And  the  cause  is  remanded,  with 
directions  to  revive  the  suit,  if  revivor  be 
necessary,  and  for  further  proceedings  to 
enforce  the  rights  of  the  appellant  accrued 
under  the  laws  heretofore  governing  the 
county  of  Alexandria,  but  according  to  the 
practice  prescribed  by  the  laws  of  this  state 
now  in  force  in  that  county. 


CREDITORS*  BILLS. 

I.  In  General. 

IL  Sp«ctflc  Classification  of  Creditors*  Bills. 

A.  Bills  Filed  by  Creditors  of  Decedents. 

B.  Bills  Filed  by  Creditors  of  a  Living  Debtor  or 
Corporation. 

1.  Suits  acrainst  Corporations. 

2.  Bills  Filed  by  Creditors  to  Set  Aside  Fraudu- 

lent and  Voluntary  Conveyances. 
8.  General  Creditors'    Bills    against   Insolvent 
Persons. 
III.  Riffhts  and  Property  Liable  to  Subjection  by 

Creditors, 
rv.  Conditions  Precedent  to  Filing  a  BllL 

V.  Wlio  May  Sue  or  Be  Sued,  and  Defences  Wbich 
Can  Be  Made. 

VI.  Procedure  and  Determination  of  Cause. 

A.  Jurisdiction. 

B.  Parties. 

1.  Who  Are  Necessary  Parties. 

a.  Creditors. 

b.  Heirs. 

c.  Shareholders. 

d.  Mortfirasree  and  Pledgee. 

e.  Co-9bllfirors. 
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f.  Trustee.  Assignor,  Assifimee,  Orantee. 

g.  Contracting  Parties— Waiver, 
h.  Judgment  Debtor. 

1.  Alienees, 
j.  Debtors  of  Estate. 
k.  Remaindermen. 
8.  Riffhts  of  Parties. 

C.  Dismissal. 

D.  Process  and  Appearance. 

£.  Effect  of  Nonjoinder  or  Misjoinder. 

F.  Intervention. 

G.  Bill  of  Discovery. 
H.  Receivers. 

J.  Who  Are  Special  Receivers— West  Virginia. 

K.  Rights  Acquired  by  Suit. 

Li.  Decree. 

M.  Bill  Pro  Confesso— Supersedeas. 

N.  Pleading. 

O.  Evidence. 

P.  TrlaL 

Q.  Judgment  and  Decree. 

1.  In  General. 

2.  Relief  Not  Prayed  for. 
S.  Claims. 

4.  Sale. 

a.  Necessity  and  Property  of  Decree  for  Sale. 

b.  Account  of  Liens  as  Condition  Precedent 

c.  When  Sale  Dependent  on  Amount  of  Rents 

and  Profits. 

5.  Nature  and  Requisites  of  a  Decree  for  Sale. 
S.  Giving  Day  to  Redeem. 

7.  Lease. 

8.  Amounts  and  Priority  of  Liens. 

9.  Amount  to  Be  Sold. 

10.  Persons  Bound  by  Decree. 
R.  Execution  and  Enforcement. 
S.  Api>eal. 

T.  Costs. 

Cross  References  to  Monographic  Notes. 

Costs,  appended  to  Jones  v.  Tatum.  10  Gratt.  720. 
Decrees,   appended    to  Evans    v.   Spurgln,    11 

Gratt  615. 
Executors  and  Administrators. 
Fraudulent  and    Voluntary    Conveyances,  ap- 
pended to  Cochran  v.  Paris,  11  Gratt  848. 
Injunctions,  appended  to  Clay  tor  v.  Anthony, 

16  Gratt.  518. 
Judicial  Sales,  appended  to  Walker  v.  Page,  21 

Gratt  636. 
Private  Conporatlons,  appended  to  Slaughter  v. 
Com.,  13  Gratt.  767. 

I.  IN  GENERAL. 
Defined.— Creditors'  bills.  In  their  most  comprehen- 
sive sense,  are  bills  in  equity  by  creditors  to  enforce 
the  payment  of  debts  out  of  the  property  of  debtors, 
under  circumstances  which  Impede  or  render  Impos- 
sible the  collection  of  the  debts  by  the  ordinary 
process.  "It  is  true  that  creditors'  bills  are  usually 
employed  to  settle  up  decedents'  or  other  estates, 
and  to  prevent  a  multiplicity  of  suits  by  creditors, 
each  eager  to  establish  by  suit  a  priority  of  lien 
upon  the  assets  out  of  which  he  Is  to  be  paid.  But 
there  Is  no  principle  of  equity  which  confines  these 
suits  to  any  one  class  of  cases.  As  society  advances, 
and  its  methods  of  business  undergo  change,  equity 
will  adapt  its  relief  to  the  changed  condition  of 
things."  Per  Hugbbs,  J.,  in  Fink  v.  Patterson,  21 
Fed.  Rep.  602. 
Nature— Relief  Sought  and  Mode  of  Obtaining. 
In  General.— It  is  a  ground  for  equitable  Jurisdic- 
tion that  the  parties  in  interest  are  numerous.    And 


in  such  cases  one  or  more  are  allowed  to  sue  or 
defend  for  themselves,  and  all  others  similarly  ait> 
uated.  Likewise  in  the  case  of  creditors,  one  or 
more  may  institute  a  suit  in  equity  in  behalf  of 
themselves  and  all  other  creditors  whose  debts  are. 
or  may  be,  specifically  charged  upon  a  certain  sub- 
ject Martin  v.  So.  Salem  Land  Co.,  94  Va.  28,  96  S. 
E.  Rep.  501.  Simple  contract  creditors,  hare  under 
the  Virginia  statute,  such  lien  as  will  entitle  them 
to  unite  or  bring  such  suit  after  the  death  of  the 
debtor.  General  creditors'  bills  is  a  term  usually 
applied  to  such  bills  as  are  brought  in  behalf  of  all 
the  creditors  of  the  debtor.  They  are  generally 
classified  as  those  brought  for  the  purposes,  (i)  of 
winding  up  insolvent  estates  of  deceased  debtors, 
or,  (2)  against  a  living  debtor,  to  subject  in-operty 
to  the  payment  of  debts.  So  a  bill  to  wind  up  the 
affairs  of  an  insolvent  corporation,  and  to  distribute 
its  assets  among  its  creditors,  is  a  creditors'  bill* 
coming  under  the  latter  division,  and  is  in  many 
respects  analogous  to  a  bill  in  behalf  of  creditors  of 
a  decedent  Finney  v.  Bennett  27  Gratt  866k.  These 
will  be  taken  up  and  dealt  with  more  at  length. 
See  poet,  "Specific  Classification  of  Creditors'  Bills. "* 

What  is  usually  termed  a  Judgment  creditor^ 
bill  is  one  instituted  by  an  unsecured  creditor,  or 
several  creditors,  if  they  choose  to  unite,  against  a 
living  debtor,  for  the  purpose  of  subjectingr  equita- 
ble and  other  interests  of  the  debtor,  or  of  remov- 
ing obstructions  in  the  way  of  the  process  of 
execution,  such  as  fraudulent  conveyances.  See 
in  general  connection,  Polndezter  v.  Green.  6  Leigh 
504;  Reynolds  v.  Bank  of  Va.,  6  Gratt  174;  Hudgins 
V.  Lanier,  23  Gratt  494. 

The  court  assumes  the  whole  administration  of 
the  fund,  directs  the  marshaling  of  the  assets,  and 
makes  a  decree  for  the  benefit  of  all  creditors  who 
may  come  in  under  the  decree,  or  by  petition  in  the 
cause,  and  prove  their  demands.  This  Is  usnally 
done  before  a  commissioner  of  the  court  to  whom 
it  is  referred  to  take  an  account  of  all  the  debts 
charged  on  the  fund.  All  of  the  creditors  do  not 
have  to  convene.  Burt  v.  Timmons,  29  W.  Va.  441. 3 
S.  E.  Rep.  780.  See  In  this  connection.  Gore  v.  Cuih 
ningham,  27  W.  Va.  207. 

But  if  after  reasonable  notice  creditors  decline  to 
come  in  before  the  commissioner  and  prove  their 
claims,  or  by  petition,  they  will,  at  least  in  the  case 
of  suits  against  deceased  debtors,  be  excluded  from 
the  benefits  of  the  decree,  and  yet  they  wlU  be  con> 
sldered  as  bound  by  the  acts  done  under  Its 
authority.  See  Story's  Eq.  PI.  f  99.  p.  100  (Ed.  1879); 
Barton's  Ch.  Pr.  (2d  Ed.),  x>.2B6et  aeq. 

In  instituting  a  creditors'  suit  the  bill  sbonld 
state  that  it  is  in  behalf  of  all  creditors.  This  same 
principle  is  applicable  where  a  part  of  the  tax 
payers  of  a  school  district  file  a  bill  in  chancery,  to 
enjoin  the  collection  of  taxes.  They  should  file 
the  bin  in  behalf  of  themselves  and  all  others  sim- 
ilarly situated  as  taxpayers  in  the  district  as  such 
an  averment  is  essential  to  a  complete  determina- 
tion of  all  the  rights  affected  by  the  suit  Doonan 
V.  Board  of  Ed..  9  W.  Va.  246.  Nevertheless,  it  may 
be  held  to  constitute  a  creditor's  bill  if  it  substan- 
tially  appear  from  the  tenor  of  the  bill  that  It  is 
such,  although  It  be  not  expressly  stated.  See  pmC 
"What  May  Become  a  Creditor's  Bill."  For  antbor- 
itles  in  this  connection,  see  Umbarger  v.  Watts.  95 
Gratt  171 :  Ewing  v.  Ferguson,  88  Gratt  55B:  Har- 
vey V.  Steptoe,  17  Gratt  289  ;  Kent  v.  Cloyd.  90  Gratt 
555  ;  Duerson  v.  Alsop,  27  Gratt  2S5 ;  Hartley  v. 
Roffe,  12  W.  Va.  402  ;  Anderson  v.  Nagle,  18  W.  Va. 
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118  ;  Piedmont  &  A.  Life  Ins.  Co.  y.  Maary«  75  Va.  6ia 
As  a  general  rale  the  creditor  wbo  institutes  tlie 
suit  is  donUnus  litis,  and  may  dismiss  the  suit  at  his 
pleasure,  until  some  of  the  creditors  generally, 
who  are  not  parties  to  the  suit,  haye  been  admitted 
as  parties.  This  power  of  absolute  control  exercised 
by  the  creditor  filing  the  bill,  ceases,  however,  as 
soon  as  the  creditors  become  parties  :  and  they  be- 
come parties,  in  a  general  sense,  when  a  decree  or 
order  for  a  general  account  is  entered,  under  which 
they  may  prove  their  demands.  But  before  any 
decree  for  general  account  is  entered  a  creditor 
may,  in  a  proper  case,  be  admitted  a  party  on  the 
record  upon  a  special  application  for  the  purpose ; 
and  when  that  is  done,  he  acquires  such  control  of 
the  suit  as  that  it  cannot  be  dismissed  without  his 
consent.  Nevertheless,  the  original  plaintiff  may 
still  dismiss  the  suit  so  far  as  he  is  concerned,  and  it 
may  be  prosecuted  by  the  newly  introduced  party 
for  his  own  benefit.  It  should  be  carefully  observed, 
however,  that  the  mere  fllinr  of  a  petition  will  not 
operate proiprio  vioore  to  make  the  petitioner  a  party. 
To  effect  this  an  order  of  court  is  necessary.  Pied- 
mont &,  A.  Ldf e  Ins.  Ck).  v.  Maury.  76  Va.  512 ;  4  Idin. 
Inst  (8d  £d.)  \iARtt  $6q.  ;  Duerson  v.  AIsop,  87  Gratt 
229. 

See  in  general  connection,  Russell  v.  Randolph,  96 
Oratt  705;  Kelly  v.  Hamblen,  96  V  a.  888^  86  S.  E.  Rep. 
491 ;  Kennewiff  Co.  v.  Moore  (W.  Va.),  88  S.  E.  Rep. 
568  ;  James  v.  Life,  92  Va.  702. 84  S.  E.  Rep:  275  ;  White 
v.  Mech.,  etc..  Ass*n,  82  Qratt.  888  ;  Moran  v.  Brent, 
25  aratt.  104  :  Tilson  v.  Davis.  88  Gratt  92  ;  Gait  v. 
Calland,  7  Jjeigh  694  ;  Belton  v.  Apperson,  96  Gratt 
207 :  Shannon  v.  Hanks.  88  Va.  888,  18  S.  E.  Rep.  487  : 
Finney  v.  Bennett,  27  Gratt  865  ;  Poore  v.  Price,  5 
Lieiffh  58  :  Triplett  v.  Woodward,  98  Va.  187,  85  S.  E. 
Rep.  455:  Kilbreth  v.  Roots,  88  W.  Va.  600,  US.  E. 
Bep.  81. 

Sanifr— What  May  Beconie  a  Creditor's  BUI.— It  is  not 
essential  that  a  creditox;'8  suit  should  be  such  in  its 
Inception.  A  bill  filed  by  a  single  creditor  of  a 
decedent's  estate,  or  a  single  judffment-Uen  creditor 
of  a  livlnff  debtor,  if  in  other  respects  proper,  may 
by  an  order  of  reference  to  a  commissioner  and 
convention  of  other  creditors  entitled  to  be  provided 
for  in  the  suit  be  converted  into  a  creditor's  suit, 
and  it  will  be  regarded  as  such  from  the  time  such 
order  of  reference  is  made.  Arnold  v.  Casner,  88 
W.  Va.  444.  And  although  the  bill  is  not  in  form  a 
g-eneral  creditor's  bill,  yet  if  the  case  stated  and  the 
relief  contemplated  and  prayed  are  such  as  are 
contained  in  a  general  creditor's  bill,  it  will  be 
considered  and  treated  as  such.  Thus,  where  a 
creditor  flies  a  bill  against  a  company,  alle^lnff  its 
insolvency,  asking*  that  the  creditors  be  convened, 
that  the  amount  of  debts  and  assets  be  taken,  and 
that  a  receiver  be  appointed,  it  is  a  creditor's  bill  in 
snbstance  and  lepal  effect  as  if  it  had  been  framed 
as  such  in  the  technical  form,  although  the  bill  is 
not  in  so  many  words  professed  to  be  on  behalf  of 
himself  and  of  other  creditors.  Piedmont  &  A.  Life 
Ins.  Co.  V.  Maury,  75  Va.  508.  In  Williams  v.  Newman, 
98  Va.  724, 26  S.  £.  Rep.  19,  the  court  says:  "It  is  well 
settled  that  a  suit'^in  chancery,  brought  by  one 
creditor  affalnst  the  estate  of  a  decedent,  although 
filed  on  behalf  of  himself  only,  may,  by  decree  con- 
venlnfiT  all  the  creditors  and  directing  a  statement 
of  proper  accounts,  be  converted  into  a  general 
creditor's  bill,  and  from  the  date  of  such  a  decree  it 
will  be  considered  and  will  carry  with  it  all  the 
Incidents  and  consequences  attending  the  filinff 
of  a  technical  creditor's  bilL"    Beverly  v.  Rhodes, 


86  Va.  418,  10  S.  E.  Rep.  572;  Rice  v.  Hartman, 
84  Va.  258.  4  S.  E.  Rep.  681;  Burn  v.  Keller,  79 
Va.  418:  Pazton  v.  Rich,  85  Va.  878,  7  S.  E.  Rep. 
631 ;  Carter  v.  Hampton,  77  Va.  687;  Ewinff  v.  Per- 
ffuson,  88  Gratt  548;  Gordon  v.  R.  F.  &  P.  R.  Co., 
81  Va.  021.  And  though  a  creditor  files  a  bill  to  sub- 
ject personal  and  real  estate  of  a  deceased  debtor  to 
the  payment  of  his  debt  saying  nothinff  of  other 
creditors,  yet  if  he  prays  that  the  administration 
account  may  be  settled,  that  an  account  of  all  debts 
and  liabilities  of  the  estate  may  be  taken  and  their 
priorities  be  fixed,  that  the  amount  and  value  of  real  * 
estate  may  be  ascertained,  and  that  all  other 
accounts  and  orders  which  are  proper  may  be  taken 
and  made,  this  is  a  creditor's  bill.  And  under  such 
a  prayer  a  decree  for  a  ffeneral  account  may  be 
made;  or  all  the  creditors  may  be  permitted  to 
come  in  and  prove  their  debts,  or  an  order  stay* 
luff  other  suits  may  be  made,  and  all  the  assets 
be  administered  in  the  one  suit  Duerson  v. 
Alsop.  27  Gratt  229.  Thus,  where  a  bill  is  filed 
by  a  single  creditor  against  an  administrator  and 
the  heirs  of  a  decedent  to  subject  the  real  estate 
descended  to  the  heirs  to  the  payment  of  his  claims, 
although  not  in  form  a  creditor's  bill,  it  will 
become  a  creditor's  suit  from  the  time  the  court 
makes  an  order  referring'  the  cause  to  a  commis- 
sioner to  convene  the  creditors  by  publication,  and 
report  the  debts  of  decedent  Laidley  v.  Kline,  28 
W.  Va.  665.  And  a  suit  of  distributees  to  ascertain 
and  pay  the  debts  of  an  estate,  and  to  distribute  the 
surplus  is  substantially  a  creditor's  bill.  Norvell  v. 
LltUe,  79  Va.  141. 

Porm— Relief  Which  May  Be  Sought— a  creditor's 
bill  should  state  the  plaintiff's  case  with  reasonable 
certainty,  that  is.— the  riffht of  claimant  the  injury 
complained  of,  and  the  relief  he  seeks,  with  the  facts 
to  justify,— with  such  accuracy  and  clearness,  and 
with  such  detail  of  the  essential  circumstances  of 
time,  place,  manner,  etc.,  as  will  so  make  out  his 
case  as  to  inform  the  defendant  of  what  he  is  called 
upon  to  meet ;  statinff,  not  conclusions  of  law.  but 
the  facts  out  of  which  arises  his  riffht  to  some  spe- 
cific relief.  But  the  bill  may  be  framed  with  a  dou- 
ble aspect,  and  ask  relief  in  the  alternative,  but  the 
state  of  facts  upon  which  such  relief  is  prayed  must 
not  be  inconsistent.  Moreover,  the  bill  must  not  be 
multifarious,  that  is,  two  distinct  grounds  of  equita- 
ble relief,  even  between  the  same  parties,  must  not 
be  joined  in  one  bill.  Zell  Guano  Co.  v.  Heatherly«  88 
W.  Va.  409,  18  S.  E.  Rep.  611.  But  it  is  not  essential  as 
before  stated,  that  a  creditor's  suit  should  be  such 
in  its  inception.  A  bill  filed  by  a  single  creditor  of 
a  decedent's  estate,  or  a  single  judgment-lien  cred- 
itor of  a  living  debtor,  if  in  other  respects  proper, 
may  by  an  order  of  reference  to  a  commissioner, 
and  a  convention  of  the  other  creditors  entitled  to 
be  provided  for  in  the  suit  be  converted  into  a 
creditor's  suit  and  it  will  be  regarded  as  such,  from 
the  time  the  order  of  reference  is  made.  However, 
the  more  usual  and  better  practice,  in  such  cases,  is 
for  the  plaintiff  to  sue  on  behalf  of  himself  and  all 
other  creditors  of  the  same  class  as  himself.  In 
West  Virginia  it  is  held  that  the  authority  for  such 
suit  is  not  derived  from  statute,  but  exists  independ- 
ently of  it.  The  W.  Va.  Code,  in  force  In  1881,  ch. 
86,  S  71.  however,  confers  upon  a  personal  represen- 
tative of  a  decedent  the  right  to  bring  such  suit 
where  the  personal  estate  is  insufficient  to  pay  the 
debts,  a  right  which  he  did  not  have  before  the  stat- 
ute.  And  creditors  who  file  their  claims  before  a 
commissioner  in  such  a  suit  although  not  formal 
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parties  to  the  bill,  become  informal  parties  to  the 
suit,  and  are  as  effectually  bound,  and  tbe  court  has 
the  same  jurisdiction  over  them,  as  if  they  had  been 
made  formal  parties  to  the  bill,  and  been  served 
with  process.  Arnold  v.  Casner,  22  W.  Va.  444.  And 
it  is  the  settled  practice  In  Virffinia,  to  entertain  a 
suit  of  a  j  udfirment  creditor  for  relief  in  equity,  when 
the  debtor  )ias,  subsequent  to  a  judgment,  conveyed 
his  land  in  trust,  for  the  payment  of  debts,  or  on 
other  trusts  authorizinff  the  sale  of  the  land.  And 
in  such  case  a  court  will  decree  a  sale  to  satisfy  the 
Judgment.  And  it  is  not  necessary  that  a  judgment 
creditor  should  have  issued  an  elegit  on  his  judg- 
ment before  coming  into  equity  for  relief.  Taylor 
V.  Spindle,  2  Gratt.  44.  See  in  this  connection.  Boyd 
V.  Stainback,  5  Munf.  806.  See  poit,  "Conditions 
Precedent  to  Limb." 

In  Hudglntt  v.  Lanier,  28  Gratt  494,  judgments 
were  recovered  against  a  debtor  and  docketed. 
The  debtor  afterwards  made  a  deed  in  which  his 
wife  joined,  conveying  certain  real  estate  to  a 
trustee,  in  trust  to  sell,  upon  the  request  of  a 
majority  of  his  creditors,  and  pay  his  debts  ratably; 
but  if  any  had  obtained  liens,  they  were  to  have 
been  paid  first.  He,  at  the  same  time,  conveyed  to 
the  trustee,  other  real  estate,  in  trust  for  the  sepa- 
rate use  of  his  wife,  stated  upon  the  express  consid- 
eration of  executing  the  first  deed.  The  deed  did 
not  name  a  creditor  or  enumerate  the  debts.  One 
of  the  judgment  creditors,  filed  a  bill  to  enforce  the 
payment  of  his  debt.  He  said  that  he  did  not  mean 
to  give  up  any  right  he  had,  but  was  willing  to 
proceed  as  against  the  land  conveyed  in  the  deed. 
He  made  the  debtor,  trustee,  and  the  judgment 
creditors  defendants ;  and  the  bill  was  taken  for 
confessed  as  to  all  of  the  defendants.  The  com- 
missioner stated  the  debts  of  the  judgment  cred- 
itors, and  there  was  no  exception  to  the  report ;  and 
there  was  a  decree  appointing  a  commissioner  to 
sell  the  land  conveyed  in  the  deed,  at  auction  ;  but 
with  the  consent  of  the  debtor,  there  could  have 
been  a  private  sale.  The  debtor  negotiated  with 
a  purchaser  for  the  sale  of  a  part  of  the  property 
at  $4,600,  which  he  proposed  to  the  commissioners, 
and  they  were  disposed  to  accept  the  offer ;  but 
before  it  was  closed,  another  bidder  offered  86,000, 
and  then  the  debtor  proceeded  against  the  sale  to  the 
first  person  with  whom  he  negotiated,  and  insisted 
that  it  should  be  sold  at  auction  ;  but  the  first  per- 
son with  whom  he  had  negotiations  declined  to  give 
more,  and  the  commissioners  accepted  the  offer 
made  by  the  second  person,  and  the  debtor  excepted 
to  the  report.  The  debtor  then  filed  his  answer. 
Insisting  that  the  trustee  should  elect  whether  he 
would  proceed  under  his  judgment  lien  or  under 
the  deed ;  and  insisted  that  under  the  deed,  only  a 
majority  of  the  creditors  could  direct  a  sale.  And 
he  filed  a  petition  saying  that  an  offer  had  been 
made  of  86,100,  for  the  property;  and  proposed  to 
give  bond  and  security,  that  if  accepted,  the  offer 
would  be  complied  with  in  five  days  after  the  rising 
of  the  court.  The  court  held,  that,  the  deed  not  nam- 
ing the  creditors,  the  only  mode  of  proceeding  open 
to  them,  was  by  bill  in  equity,  where  the  necessary 
parties  might  be  convened,  their  rights  and  liabil- 
ities ascertained  and  adjusted,  and  the  trust  en- 
forced under  the  supervision  of  the  court. 

And  though  a  A  fa.  against  the  estate  of  a  testator, 
cannot  lawfully  be  levied  upon  slaves  which,  being 
specifically  bequeathed  are  in  the  possession  of  the 
legatees,  as  their  property,  either  by  actual  delivery 
from  the  executor,  or  by  his  permission,  yet  in  such 


case  a  court  of  equity,  at  the  instance  of  crediton. 
may  award  an  injunction  to  prevent  a  sale  of  the 
property.  Sampson  v.  Bryce,  6  Munf.  173  (181^; 
Randolph  v.  Randolph,  8  Munf.  90 ;  Wilson  v.  Bntler. 
8  Munf.  560.  But  where  a  creditor  has  obtained 
judgment  against  an  executor  as  such,  and  has 
sued  out  ^  JL  fO'  de  honU  teataioris^  which  proves 
ineffectual,  he  may  either  resort  to  his  action  at  law 
to  establish  a  dwMtavU,  or  file  a  bill  tn  equity 
against  the  executor  and  legatees,  for  an  account  of 
assets  and  proportional  contributions  to  par  the 
debt.  Sampson  v.  Payne,  6  Munf.  170 ;  Bnmley  v. 
Lambert,  1  Wash.  818. 

ConsoHdatlon  of  Salts.— Where  several  suits  are 
pending  at  the  same  time  by  different  creditors,  a 
court  will  order  the  proceedings  in  all  the  suits  but 
one  to  be  stayed,  and  will  require  the  several  parties 
to  come  in  under  the  decree  in  said  suit,  so  that 
only  one  account  of  the  estate  may  be  necessary. 

Thus,  in  Devries  v.  Johnston,  27  Gratt.  806.  there 
were  three  suits  in  equity  brought  by  the  same 
plaintiffs  against  the  same  defendants  to  enforce 
payment  of  debts  by  attachment  and  sale  of  the 
same  land.  By  order  of  the  court  these  suits  were 
directed  to  be  heard  together,  and  then  the  plain- 
tiffs filed  an  amended  bill  bringing  in  a  third  party. 
There  being  a  decree  dismissing  the  attachments, 
the  plaintiffs  could  appeal  to  the  court  of  appeals, 
though  neither  of  the  debts  amounted  to  8600.  the 
sum  of  all  of  them  being  more  than  that  amonnt. 
See  Patterson  v.  Eakin,  87  Va.  64, 18  S.  E.  Rep.  144: 
Bristow  V.  Home  Bldg.  Co.,  01  Va.  18,  20  S.  E.  Bep.  946: 
Va.  Code  1887,  {  2400,  Pol.  Supl.  Code,  S  8400:  Stephen- 
son V.  Tavemers,  9  Gratt.  808. 

5Utute  of  UBiUtloas.— In  a  creditor's  suit,  where 
the  object  and  purpose  are  to  ascertain  all  the  liens 
upon  the  debtor's  real  estate,  and  their  priorities, 
and  to  provide  for  their  payment,  the  statate  of 
limitations  will  in  general  cease  to  run  against 
such  liens  after  the  entering  of  an  order  of  refer- 
ence. N.  &  W.  Bank  v.  Hays,  87  W.  Va.  476.  16  S.  S. 
Rep.  601.  So  where  a  bill  is  filed  by  creditors  to 
subject  the  lands  of  the  debtor,  it  is  converted  Into  a 
creditor's  suit  by  order  of  court  referring  the  cause 
to  a  commissioner,  and  with  notice  to  creditors  to 
convene;  and  the  statute  of  limitations  will  cease  to 
run  from  that  time  against  all  the  creditors  of  the 
estate  of  the  decedent,  whether  formal  parties  to 
the  suit  or  not    Laidley  v.  Kline,  88  W.  Va.  506. 

Bar  to  Salt.— The  pendency  of  an  action  by  a  cred- 
itor to  have  the  estate  of  a  deceased  partner  admin- 
istered for  the  benefit  of  the  separate  creditors,  and 
in  which  a  decree  for  an  account  has  not  been  ren> 
dered,  will  not  bar  an  action  to  administer  the 
l^rtnership  property  for  the  benefit  of  the  partner^ 
ship  creditors.  Robinson  v.  Allen,  86  Va.  781.  8  S.  E. 
Rep.  8S6. 

Suspension.— But  a  suit  to  enforce  Hens,  under  W. 
Va.  Code  1891,  ch.  189,  sec.  7,  by  one  judgment  cred> 
itor,  suing  for  himself  and  other  lienors,  will  not  be 
suspended  by  payment  of  the  debt  of  the  plalatiff 
after  an  order  of  reference.  It  may  and  will  proceed 
in  the  name  of  the  plaintiff,  unless  an  order  be  made 
substituting  another  person  as  plaintiff.  Shumate 
V.  Crockett  43  W.  Va.  491,  27  S.  E.  Rep.  84a 

U.    SPBCIHC  CLASSIFICATION  OP  CREDITORS' 

BILLS. 

A.  BILLS  FILED  BY  CREDITORS  OF  DBCS- 
DENTS. 

In  Qenersl.— The  principles  applicable  to  suits  Insti- 
tuted by  creditors  to  wind  up  and  administer  the 
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estate  of  a  decedent,  are  In  the  main  tbe  same  as 
those  which  ffovern  general  creditors'  bills,  and  ref- 
erence Is  made  to  these  principles,  which  are  set 
forth  anU,  "I.  In  General,"  and  the  heads  followlne* 
the  one  now  under  discussion.  Therefore,  as  the 
principles  rerulatlng'  the  two  classes  of  bills  so  far 
as  treated  In  this  note,  are  so  nearly  Identical,  after 
a  brief  summing  up  of  some  of  the  general  princi- 
ples under  this  head,  reference  will  be  made  to 
the  note  in  general,  as  the  two  classes  will  be 
treated  as  one,  proper  discrimination  being  made 
when  necessary.  Thus,  in  Williams  v.  Newman,  OS 
Va.  724,  26  S.  £.  Rep.  19,  the  court  said:  "It  is  well 
settled  that  a  suit  in  chancery  brought  by  one  cred- 
itor against  the  estate  of  a  decedent,  although  filed 
on  behalf  of  himself  only,  may,  by  decree  conven- 
ing all  the  creditors  and  directing  a  statement  of 
accounts,  be  converted  into  a  general  creditor's  bill, 
and  from  the  date  of  such  a  decree  it  will  be  so  con- 
sidered, and  will  carry  with  it  all  the  incidents  and 
consequences  attending  the  flliog  of  a  technical 
creditor's  bill." 

See  also,  the  following  cases:  Duerson  v.  Alsop,  27 
Oratt.  220;  Beverly  v.  Rhodes,  86  Va.  415, 10  S.  E.  Rep. 
572;  Rice  v.  Hartman,  84  Va.  262,  4  S.  E.  Rep.  621 : 
Piedmont,  etc.,  Co.  v.  Maury.  75  Va.  510;  Hurn  v. 
Keller.  7»  Va.  418;  Carter  v.  Hampton,  77  Va.  687.  For 
instance  where  a  creditor's  bill  is  filed  against  the 
administrator,  devisees,  and  legatees,  and  a  decree 
for  an  account  is  made  in  the  cause,  no  other  cred- 
itor of  the  estate  can  maintain  a  separate  suit  in 
another  court  for  the  satisfaction  of  his  debt  And 
If  the  bill  shows  that  he  had  knowledge  of  the  decree 
for  an  account  in  the  first  suit,  his  suit  will  be  dis- 
missed upon  demurrer  to  the  bill.  Kent  v.  Cloyd, 
80  Gratt.  666.  And  he  will  be  compelled  to  pay  the 
cost  of  his  suit.  Laldley  v.  Kline,  2S  W.  Va.  666. 
And  where  a  bill  has  been  filed  by  a  single  creditor 
against  an  administrator  and  heirs  of  a  decedent  to 
subject  the  real  estate  descended  to  the  heirs  to  the 
payment  of  his  claims,  an  order  of  reference  oper- 
ates as  a  suspension  of  all  other  suits  against  the 
estate  of  the  decedent:  and  such  order  may  be 
made  in  the  first  cause  ready  for  hearing,  although 
not  the  first  suit  brought  Laidley  v.  Kline,  28  W. 
Va.  666. 

In  this  connection  it  should  be  noted  that  where 
heirs  who  reside  out  of  the  state,  have  Instituted 
suit  for  the  sale  of  land  descended  to  them,  which 
has  been  sold,  and  the  proceeds  placed  in  the  hands 
of  a  commissioner  directed  by  the  court  to  collect 
them,  a  creditor  of  the  ancestor  seeking  to  subject 
these  proceeds  to  the  payment  of  his  debt,  should 
apply  by  petition  to  the  court  to  be  made  a  party  to 
the  cause,  and  to  have  the  fund  applied  by  proceed- 
ings in  that  cause  to  the  payment  of  his  debt  Or  if 
he  proceeds  by  foreign  attachment  the  commis- 
sioner should  be  a  party,  and  be  restrained  by  the 
endorsement  on  the  process,  from  disposing  of  the 
proceeds.  Or  if  the  creditor  proceeds  against 
the  heirs  to  marshal  the  assets,  there  should  be  an 
injunction  to  restrain  the  commissioner  from  pay- 
ing away  the  money  in  his  hands.  And  the  com- 
missioner though  a  party,  as  administrator  of  the 
debtor,  to  the  creditor's  suit  but  having  In  fact  no 
knowledge  of  the  objects  of  It  paying  over  the 
money  to  the  heirs  under  the  order  of  the  court 
whose  commissioner  he  Is,  will  not  be  affected  by 
the  lis  pendens  of  the  creditor's  suit  so  as  to  be  held 
liable  to  pay  it  over  again  to  the  creditors.  Carrlng- 
ton  V.  Didier,  8  Gratt  261.  See  monographic  note 
on  "Executors  and  Administrators." 


B.  BILLS  PILED  BY  CREDITORS  OP  A  LIVING 
DEBTOR  OR  CORPORATION. 

1.  Surra  against  Corporations.— For  principles 
applicable,  see  monographic  note  on  "Private  Cor- 
porations" appended  to  Slaughter  v.  Com.,  18  Gratt 
767. 

2.  BILLS  FnJBD  BT  CBBDITOBS  TO  SKT  ASIDB  FBAUI>- 

ui/BNT  AND  Voluntabt  Convbyancks.— ThIs  partic- 
ular class  of  creditors'  bills,  which  Is  properly  a 
part  of  the  main  subject  has  been  treated  in  the 
monographic  note  on  "Fraudulent  %nd  Voluntary 
Conveyances,"  to  which  reference  is  made. 

8.  Gbnbbal  Cbkditors'  Biii^  against  Insolvknt 
Pebsons.— The  scope  of  this  note  is  intended  to 
embrace  the  principles  applicable  to  bills  filed  by 
creditors  of  Insolvent  living  debtors  for  relief,  by 
renting  or  sale  of  such  property  as  is  liable  to  the 
payment  of  their  debts,  and  is  In  a  position  to  be  sub- 
jected: also  to  bills  filed  by  creditors  of  a  decedent 
to  wind  up  and  distribute  the  estate  of  such  debtor. 
See  ante,  "Bills  by  Creditors  against  Decedents." 
Reference  is  made,  therefore,  to  the  subject  as 
discussed  throughout  this  note,  which  1^  devoted 
more  particularly  to  the  principles  applicable  to 
these  two  classed  of  creditors'  bills,  which  are,  as 
before  stated  virtually  treated  as  one  class  through- 
out the  note. 

IIL  RIGHTS  AND  PROPERTY  LIABLB  TO  SUBJEC- 
TION BY  CREDITORS. 

In  Qenend— Extent  of  Equity  Asslstsace.— As  a  gen- 
eral rule  a  court  of  equity,  at  the  suit  of  a  creditor 
of  an  insolvent  debtor,  will  pursue  property,  the 
avails  of  his  labor,  in  the  hands  of  parties  united 
with  him,  to  screen  the  same  from  his  creditors,  or 
in  the  hands  of  voluntary  purchasers  from  such 
parties.    Com.  v.  Ricks,  1  Gratt  416. 

And  in  Mercer  v.  Beale,  4  Leigh  207,  Judob  Tuckbb 
says:  "I  incline  to  think,  that  where  a  creditor  is  in 
pursuit  of  his  demand,  and  the  debtor  transfers  his 
choses  in  action,  money,  stock  or  other  funds, 
which  cannot  be  reached  by  execution,  to  trustees 
for  his  own  benefit,  leaving  no  property  out  of 
which  the  debt  can  be  made,  the  creditor  is  entitled 
to  demand  the  assistance  of  equity  in  getting  at  the 
property." 


Preference  over  Persoaslty.— Where  lands  are  de- 
vised (without  any  specific  charge  by  will  or  deed) 
they  ought  not  to  be  charged  in  equity  to  satisfy 
the  bond  debt  of  the  devisor,  until  the  personal  es* 
tate  is  exhausted,  including  a  remainder  in  slaves, 
expectant  upon  an  estate  for  the  life  of  the  testa- 
tor's widow.    Foster  v.  Crenshaw,  8  Munf.  614. 

Trast  Property— Creditors  against  Wife  and  Chil- 
dren of  Donor.— And  in  Markham  r.  Guerrant,  4 
Leigh  279,  a  grantor  by  deed  conveyed  land  and 
slaves  and  other  personalty  to  a  certain  grantee,  in 
trust  for  the  support  and  maintenance  of  himself 
and  wife,  and  their  children,  and  family,  during 
the  joint  lives  of  the  grantor  and  his  wife,  and  the 
life  of  the  longest  liver  of  them,  and  the  remain- 
der to  their  children  with  full  power  to  the  trustee 
to  manage  the  estate,  and  to  sell  any  part  of  the 
trust  subject  to  pay  the  debts  of  the  grantor  then 
due  ;  the  grantor  in  tbe  space  of  seven  months  con- 
tracted a  debt  to  merchants  for  goods  furnished  to 
an  amount  equal  to  the  whole  yearly  profits  of  the 
trust  estate.  In  a  contest  between  creditors  and 
the  trustee,  the  court  held,  that  the  debt  contracted 
by  the  grantor  could  not  be  properly  charged  by  a 
court  of  chancery  on  the  prospects  of  the  estate. 
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so  as  to  bereave  the  grantor's  wife  and  children  of 
support. 

Sane— Vendor  against  Heirs  of  Vendee.— But  in  Trip- 
lett  V.  Romine,  8S  Qratt  661,  a  widow,  haylne-  prop- 
erty settled  upon  ber  by  ber  former  husband, 
porchased  land,  and  borrowed  money  to  pay  for  it 
in  part.  Beinff  about  to  marry  a^ain  she  entered 
into  a  marriage  contract  with  her  Intended  hus- 
band by  which  she  conveyed  all  her  property  real 
and  personal  to  the  trustee  in  trust  for  the  separate 
use  of  herself  ^nd  husband;  the  money  she  bor- 
rowed to  pay  for  the  land  still  being  due  and  unpaid. 
Upon  these  facts  the  court  held  that  the  land  was 
liable  to  pay  the  money  borrowed  as  against  the 
children  who  were  included  in  the  deed  of  trust. 

Sane— Deed  Does  Not  Show  Trust— Creditors  of  Se- 
crat  Beneficiaries  against  Bona  PIde  Purchaser. — 
Nevertheless,  if  deeds  do  not  show  upon  their  face 
any  trust  to  be  held  upon  land  therein  conveyed, 
which  land  has  been  sold  to  third  parties.  Judg- 
ments against  parties  who  are  alleged  to  be  secret 
beneficiaries  in  such  deeds,  cannot  be  enforced 
against  the  lands  in  the  hands  of  third  parties,  who 
are  innocent  purchasers  without  notice.  Hill  v. 
Ruffner,  3  W.  Va.  688. 

Principal  and  Surety— Lands  of  Principal  to  Be  First 
Subjected  as  a  General  Rule.— Upon  a  bill  by  a  Judg- 
ment creditor  to  subject  the  lands  of  his  debtors  to 
satisfy  a  Judgment  obtained  against  them  as  the 
maker  and  endorsers  of  a  note,  whose  liabilities 
inter  $e$e  are  successive,  it  is  error  to  decree  a  sale 
of  the  lands  of  the  last  endorser  before  resorting  to 
the  lands  of  the  maker  and  prior  endorsers  of  such 
note,  unless  to  require  the  plaintiff  to  exhaust  the 
estates  of  those  debtors,  whose  liability  is  prior  to 
the  last  endorser,  and  will  in  the  opinion  of  the 
court  unduly  delay  the  plaintiff  in  the  collection  of 
his  debt  Shenandoah  Valley  National  Bank  v. 
Bates,  20  W.  Va.  210;  Rizey  v.  Deltrick,  85  Va.  42,  6 

S.  E.  Rep.  615. 

Rule  When  Property  of  Husband  and  Wife  is  In  Ques- 
tion—When Wile  Purchases  at  Tax  Sale.— If  the  wife 
with  her  separate  estate  purchases  lands  of  the 
husband  sold  by  a  commissioner  at  a  tax  sale,  cred- 
itors of  the  husband,  becoming  such  after  the  sale, 
cannot  subject  the  land  to  the  payment  of  their 
debts.    Gale  v.  Shaw.  88  W.  Va.  299.  10  S.  E.  Rep.  897. 

Same- When  Land  Held  by  Entireties— Husband's  In. 
terest.— And  where  a  husband  and  wife  hold  land  by 
entireties,  and  the  creditor  of  the  husband  flies  a 
bill  to  subject  the  real  estate  of  the  husband  to  the 
payment  of  his  debt,  it  is  error  in  the  court,  to  hold 
that  the  husband  is  entitled  in  fee  simple  to  the 
undivided  one-half  interest  in  such  tract  of  land, 
and  to  direct  such  undivided  half  to  be  sold  for  the 
husband's  debts.  Farmers'  Bank  v.  Corder,  82  W. 
Va.232,  9S.  E.  Rep.  220. 

Same — Antenuptial  Contract  —  Effect  —  Husband 
Trustee  for  Wife— Wife's  Creditors*  Rights.— Moreover, 
if  a  husband  and  wife  before  their  marriage,  enter 
into  a  contract  by  which  It  is  agreed  that  the  prop- 
erty of  the  husband  shall  be  alone  liable  for  his 
debts,  and  that  of  the  wife  alone  liable  for  her  debts, 
and  after  the  marriage  the  husband  Is  a  trustee  of 
his  wife's  property,  a  creditor  of  the  wife  for  a  debt 
due  before  the  marriage,  may  sue  both  the  husband 
and  wife  inequity  to  subject  the  property  she  owned 
to  satisfy  the  debt.  But  a  creditor  of  the  wife,  who 
has  proceeded  in  equity  to  subject  the  wife's  prop- 
erty to  the  payment  of  her  debt,  cannot  have  a 
personal  decree  against  the  husband  and  wife  for 
the  debt ;  but  he  must  proceed  against  the  wife's 


property  on  the  terms  and  conditions  on  which  that 
property  was  dedicated  to  his  security,  that  is,  that 
the  husband  and  his  property  shall  be  exempt  from 
all  liability.    Coles  v.  Hurt.  75  Va.  880. 

Same— Separate  Estate— Improvements  hy  Hnakaad 
—Snb]ectlon.— Furthermore,  a  court  of  equity  will 
not  at  the  instance  of  the  husband's  creditors  at- 
tempt to  charge  a  wife's  separate  property  with 
alleged  improvements  put  thereon  by  the  skill  and 
labor  of  the  husband,  unless  the  evidence  establishes 
the  existence,  and  at  least  the  approximate  amouni. 
of  such  improvements.  Board  of  Education  of 
Oceana  Dist.  v.  Mitchell,  40  W.  Va.  481.  21  S.  £.  Repi 
1017. 

Equitable  Interests— When  UaMe  In  Equity  though 
Not  Capable  of  Being   Subjected   by   Execution. -in 
Coutts  V.  Walker,  2  Leigh  208.  real  estate  was  vested 
in  a  trustee  by  deed  of  marriage  settlement,  in  trust 
to  pay  the  wife's  annuity  out  of  the  profits,  and. 
subject  to  the  annuity,  in  trust  for  the  son  of  the 
grantor.    While   the   annuitant  was  yet  living,  a 
creditor  of  the  son  recovered  a  Judgment  against 
him,  and  exhibited  his  bill  in  chancery,  to  subject 
the   son's  equitable  interest  In  the  estate  to   the 
debt    The  court  held  that  such  an  equitable  inter- 
est could  not  be  taken  in  execution  at  law,  but  that 
it  was  bound  by  the  Judgment  In  equity,  which 
court  would  apply  it  to  the  satisfaction  of  the  debt. 
5amo— Subjection  of  Vendor's  Interest  la  Land  for 
Unpaid  Purchase  Money— Creditor  against  Assignee. 
—So  a  creditor  by  Judgment  or  decree  may  in  equity 
subject  the  debtor's  equitable  interest  in  land  «$old 
by  him,  for  the  purchase  money  unpaid.    And  such 
creditor  will  be  preferred  to  an  assignee  of  the  pur- 
chase money  claiming  under  an  assignment  made 
subsequent  to  the  Judgment  or  decree.    Withers  v. 
Carter,  4  Qratt.  407. 
Choses  in  Action,  and  Other  Personal  Property. 
Liability  of  Property  Remaining   with    Unlloeaaed 
Auctioneer  or  Commission  Merchant.— And  if  a  per- 
son who  has  no  license  as  an  auctioneer  or  com- 
mission merchant  transact  business   in    his   own 
name  under  a  general  merchant's  license,  all  the 
property,  stock,  and  choses  in  action  acquired  or 
used  in  such  business  are  liable  for  his  debts  under 
the  express  terms  of  sec.  2877  of  the  Virginia  Code 
1887.    Personal  property  consigned  to  such  person 
under  unrecorded  written  contracts,  or  left  with 
him  for  sale  in  the  course  of  his  business  under 
verbal  instructions  from  the  owner.  Is  property, 
"used  in  such  business"  within  the  meaning  of  sec 
2877  of  the  Va.  Ck>de  of  1887,  and  is  liable  for  the 
debts  of  such  persons:  but  personal  property*  stored 
with  such  person  with  no  power  of  sale,  and  office 
furniture  rented  with  the  building,  are  not  so  liable. 
Edmunds  v.  Hobbie  Piano  Co..  97  Va.  68a  34  S.  K. 
Rep.  472. 

Same— Assignor's  Interest  in  Assigned  Contract- 
Creditors. —in  Carroll  v.  Tiffany.  9QratL  280.  a  father 
made  a  contract  with  a  county  court  for  building  a 
courthouse,  and  by  the  terms  of  the  contract  he 
was  to  give  security  for  his  performance:  bat 
owing  to  his  lusolveucy  he  was  not  able  to  give  the 
security,  and  with  the  consent  of  the  county  court 
entered  of  record,  he  assigned  the  contract  to  his 
son  who  gave  the  security;  the  persons  becoming 
security  for  the  son  being  unwilling  to  become 
securities  for  the  father.  The  son  then  sold  the 
contract  for  tl.OOO.  The  court  held  upon  these  facts, 
that  the  father  did  not  have  at  any  time  such  aa 
Interest  in  the  contract  as  could  be  subjected  to  the 
satisfaction  of  his  creditors. 
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Rale  When  Intant  Ward's  Property  Rights  Are  In 
Question. 

Onardlan  Solvent— Edncetien  and  Jlalntenance  — 
Creditor's  Rights.— Where  the  wards  of  a  flroardian 
are  his  infant  children,  the  general  creditors  of  Che 
flraardian,  after  his  death,  are  not  entitled,  upon 
flllnff  a  creditors'  hill,  to  have  charged  upon  snch 
ffuardian^s  account  the  expenses  incurred  in  edu- 
catinff  and  maintaining'  the  wards,  when  the  guard- 
ian is  solvent  at  the  time  of   his  death,  though 

■N 

there  are  losses  occurrinff  after  his  death  which 
make  it  impossible  to  pay  in  full  his  indebtedness. 
Griffith  T.  Bird.  23  Gratt  78. 

IV.  CONDITIONS  PRBCBDBNT  TO  PILING    A  BILL. 

Lien.— The  general  rule  prevails  in  equity  that  a 
simple  contract  creditor  cannot  interfere  in  any 
way  with  the  disposition  which  his  debtor  desires 
to  make  of  his  property;  neither  can  he  file  a  bill  in 
equity  to  subject  the  property  to  the  payment  of  his 
debt.  It  is  necessary  that  the  creditor's  debt  be 
specifically  charged  asrainst  the  property  of  the 
debtor  before  he  will  be  recognized  in  a  court  of 
equity.  Thus  in  Rhodes  t.  Cousins,  6  Rand.  187,  it 
was  held  that  the  creditor,  to  subject  real  estate 
must  have  obtained  a  Judgment  at  law;  and  to  sub- 
ject personal  property  he  must  have  a  Judgment 
and  execution.  See  Mut  Assur.  Soc.  v.  Stanard,  4 
Munf.  589.  By  statute,  however,  in  both  Virginia 
and  West  Virginia,  there  is  a  qualification  of  this 
general  rule  when  applied  to  creditors  who  file  bills 
to  set  aside  fraudulent  transfers  of  property  by 
their  debtor.  Thus  a  creditor  before  obtaininff 
judgment,  may  now  sue  in  equity  to  avoid  a  fraud- 
ulent transfer  of  his  debtor's  property.  See  Va. 
Code  1887,  {  2400:  W.  Va.  Code  1809,  ch.  18S.  {  2;  Guffffen- 
beimer  v.  Lockridsre,  89  W.  Va.  467, 19  S.  £.  Rep.  874; 
Armstrong  v.  Pitts.  18  Gratt  286;  Johnson  v.  Riley, 
41  W.  Va.  140,  23  S.  £.  Rep.  09&  The  discussion  of 
this  exception  of  the  general  rule  properly  falls 
tinder  the  treatment  of  a  creditors'  bill  to  avoid 
fraudulent  and  voluntary  conveyances,  and  refer- 
ence is  therefore  made  to  monographic  note  on 
''Fraudulent  and  Voluntary  Conveyances*'  appended 
to  Cochran  v.  Paris,  11  Gratt  848,  division  "Reme- 
dies," where  the  necessity  of  a  lien  as  a  condition 
precedent  to  the  institution  of  suit  is  discussed,  and 
the  authorities  prior  and  subsequent  to  the  statutory 
provisions  bearing  on  the  question  are  collected. 
See  in  this  connection,  Poindexter  v.  Green,  6  Leigh 
604;  Winchester  A;  S.  R.  R.  Co.  v.  Coif  el  t  27  Gratt  777; 
Beynolds  v.  Bank,  6  Gratt  174;  Hudgins  v.  Lanier, 
28  Gratt  494. 

BxhanstloB  of  Legal  Remedles.—But  in  Stovall  v. 
Border  Grange  Bank,  78  Va.  188,  decided  in  1883,  it 
was  held  that  under  the  provisions  of  Va.  Code 
1878,  ch.  188, 1 9,  a  Judgment  creditor  did  not  have  to 
exhaust  his  remedies  at  law  before  going  into 
chancery  to  subject  his  debtor's  land.  See  also. 
Price  V.  Thrash,  80  Gratt  515. 

Process— Waiver.— In  Barger  v.  Buckland,  28  Gratt 
860,  there  were  three  suits  by  Judgment  creditors  to 
subject  the  land  of  their  debtor  which  he  had  con- 
veyed in  trust  to  secure  a  debt  the  trustee  and  cred- 
itor were  made  defendants  in  each  of  them.  The 
process  was  properly  served  on  all  the  parties  in 
two  of  the  cases,  and  on  the  trustee  and  creditor  in 
the  third.  The  court  made  an  order  that  the  causes 
should  be  consolidated  and  heard  together,  and 
that  was  done;  and  the  debtor  appeared  and  made 
defences  in  all  the  causes  without  objecting  that  the 
process  was  not  properly  served  in  the  third  case. 


By  so  doing  he  waived  the  objection  on  that  ground, 
if  he  had  any. 

Issuing  Elegit  on  Jadgment— it  is  a  settled  practice 
in  Virginia,  to  entertain  the  sultof  a  judgment  cred- 
itor for  relief  in  equity,  when  the  debtor  has,  sub- 
sequent to  the  Judgment,  conveyed  his  land  in  trust 
for  the  payment  of  debts,  or  on  other  trusts  author- 
izing the  sale  of  the  land.  But  in  such  case  the  court 
will  decree  the  sale  and  satisfy  the  Judgment  But 
it  is  notnecessary  that  the  Judgment  creditor  should 
have  issued  an  elegit  on  his  Judgment  before  going 
into  equity  for  relief.    Taylor  v.  Spindle,  2  Gratt  44. 

V.  WHO  MAY  sue  OR  BB  SUED,  AND  DEPBNCES 
WHICH  CAN  BB  MADE. 

Where  a  creditor's  bill  has  been  filed  against  an 
administrator  and  legatees,  and  a  decree  for  an 
account  has  been  entered  in  the  cause,  aiid  the 
account  has  been  taken,  reported  and  confirmed 
no  other  creditor  (especially  one  whose  debt  has 
been  established  by  the  confirmation  of  that  report) 
can  maintain  a  separate  suit  for  the  eHtablishment 
of  his  debt  And  if  the  bill  shows  that  be  had 
knowledge  of  the  decree  for  account  in  the  first 
suit,  his  suit  will  be  dismissed  upon  demurrer. 
Saunders  v.  Griggs,  81  Va.  606;  Kent  v.  Cloyd,  30 
Gratt  666:  Laidley  v.  Kline,  23  W.  Va.  6«6;  Ewlng  v. 
Ferguson,  88  Gratt  548. 

Moreover,  a  single  creditor  at  large  may  sue  a 
personal  representative  of  a  deceased  debtor  in 
equity  for  an  account  of  assets,  payment  of  his  debts 
and  general  relief.  Other  creditors  may  by  petition 
come  into  the  suit  however,  and  be  made  parties 
thereto.  Beverly  v.  Rhodes,  86  Va.  415, 10  S.  k.  Rep. 
672:  Rice  v.  Hartman,  84  Va.  251,  4  S.  E.  Rep.  621. 

So  a  creditor  of  an  absent  debtor,  who  is  one  of 
the  heirs  and  distributees  of  a  deceased  intestate  in 
Virginia,  may  go  into  a  court  of  equity,  for  the  pur- 
pose of  having  a  division  and  distribution  of  the 
estate  of  the  decedent  and  of  procuring  payment  of 
debts,  out  of  the  share  of  the  absent  debtor,  in  the 
estate.    Moores  v.  White,  8  Gratt  189. 

Furthermore,  a  court  of  equity  will  entertain 
creditors,  where  a  bill  is  filed  to  discover  the  real 
and  personal  assets  of  a  deceased  debtor,  to  settle 
the  administrational  account  and  subject  the  a.ssets 
to  the  payment  of  the  debts  of  the  creditors.  Such 
bill  is  a  creditor's  bill,  although  filed  by  one  or  more 
creditors,  even  though  no  mention  be  made  of  other 
creditors.    Carter  v.  Hampton,  77  Va.  681. 

And  creditors  of  a  deceased  debtor  may  proceed 
by  foreign  attachment  (in  equity)  against  the  heirs 
residing  abroad  to  subject  land  or  its  proceeds,  in 
the  state,  descended  to  them  from  the  debtor.  So 
creditors  may  proceed  against  them  as  absent 
defendants  in  equity  to  marshal  the  assets,  and 
thus  subject  the  lands  descended  to  them.  Carring- 
ton  V.  Didier,  8  Gratt  261. 

And  the  fact  that  a  deceased  debtor  is  one  of  two 
joint  and  several  guarantors,  and  creditors  have  a 
remedy  at  law  against  the  surviving  guarantor, 
does  not  deprive  them  of  their  remedy  in  equity 
against  the  assets  of  the  deceased  guarantor. 
Carter  v.  Hampton,  77  Va.  631. 

But  creditors  who  have  not  recovered  judgment 
or  other  specific  liens,  against  a  debtor,  can- 
not come  into  equity  to  subject  trust  property, 
though  the  debts  were  contracted  for  necessaries 
for  the  support  of  the  family  of  the  debtor.  Arm- 
strong V.  PitU.  18  Gratt  285. 

Moreover,  where  a  personal  representative  of  a 
decedent  has  failed  to  institute  such  suit  as  ispre- 
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scribed  by  the  W.  Va.  Code  1888.  ch.  87,  S  7,  creditors 
of  tbe  decedent  after  tbe  expiration  of  six  months 
from  the  qualification  of  the  personal  representa- 
tive, whether  the3'  have  obtained  judgment  for  their 
claims  or  not  may  institute  and  prosecute  such 
suit;  and  this  is  true  if  one  creditor  Institutes  suit, 
such  creditor  beinff  the  only  creditor  of  the  de- 
cedent   Broderick  t.  Broderick,  28  W.  Va.  379. 

And  a  creditor  havinfir  two  different  securities,  or 
two  sets  of  obllffors  bound  for  his  debt,  may  proceed 
affalnst  both  at  the  same  time,  although  he  is  enti- 
tled to  but  oue  satisfaction.  Carter  v.  Hampton,  77 
Va.  6S1. 

So  creditors  can  assert  their  claims  against  the 
whole  subject-matter  of  a  contract  where  such  con- 
tract Is  made  for  the  sale  of  real  estate  payable  in 
confederate  paper,  and  Is  partly  executed,  and  the 
vendor  dies.  Such  contract  will  not  be  allowed  to 
interfere  with  the  rights  or  claims  of  third  pardes, 
creditors  of  the  deceased  vendor.  This  principle 
was  laid  down  in  Weeden  v.  Brisrht  8  W.  Va.  648. 

VI.  PROCEDURE  AND  DETERMINATION  OP 
CAUSa 

A.  JURISDICTION. 

In  Oeneral— Form  of  Suit  NeceMsry  to  Olve  Juris- 
diction.—It  is  not  essential  that  a  creditor's  suit 
should  be  such  in  its  inception.  A  bill  filed  by  a 
single  creditor  of  a  decedent's  estate,  or  a  sing-le 
Judffment-llen  creditorof  a  llvinff  debtor,  if  in  other 
respects  proper,  may  by  an  order  of  reference  to  a 
commissioner  and  convention  of  the  other  creditors 
Entitled  to  be  provided  for  In  the  suit  be  converted 
into  a  creditor's  suit  and  it  will  be  regarded  as 
such  from  the  time  the  order  of  reference  Is  made. 
However,  the  more  usual  and  better  practice,  in 
such  cases,  is  for  the  plaintiff  to  sue  on  behalf  of 
hlmHelf  and  other  creditors  of  the  same  class  as 
himself.  And  the  authority  for  such  suit  is  not 
derived  from  West  Virginia  Code  In  force  in  1881, 
ch.  86.  i  71.  but  exists  Independently  of  it  The  stat- 
ute, however,  confers  upon  the  personal  representa- 
tive of  a  decedent  the  right  to  bring  such  suit  where 
the  personal  estate  is  insufficient  to  pay  the  debts,  a 
right  Fhich  he  did  not  have  before  the  statute. 
And  the  creditors  who  file  their  claims  before  the 
commissioner  in  such  a  suit  although  not  formal 
parties  to  the  bill,  become  Informal  parties  to  the 
suit  and  are  as  effectually  bound,  and  the  court  has 
the  same  jurisdiction  over  them,  as  if  they  had 
been  made  formal  parties  to  the  bill  and  been 
served  with  process.  Arnold  v.  Casner,  22  W.  Va. 
444:  Laidley  v.  Kline.  2,3  W.  Va.  5(J5. 

Same  -When  State  Courts  Not  Ousted.— In  Barr  v. 
White.  5»  Gratt  531,  a  creditor  filed  his  bill  in  the 
circuit  court  to  subject  the  real  estate  of  a  certain 
debtor  to  .satisfy  a  judgment  with  Interest  and  costs, 
which  he  had  recovered  against  him.  The  bill 
charged  that  the  rents  and  profits  would  not  dis- 
charge the  debt  in  five  years.  The  bill  was  taken 
for  confessed,  and  there  was  a  decree  that  the  ap- 
pointed commissioner  sell  the  land  or  so  much  as 
would  be  necessary  to  satisfy  the  judgment  and  the 
costs  of  the  suit  upon  credits  stated.  The  land  was 
accordingly  sold  for  92,000  to  a  purchaser,  who  com- 
plied With  the  terms  of  the  sale;  and  the  commis- 
sioner reported  the  sale  to  the  court  and  it  was 
confirmed.  After  the  sale,  but  before  it  was  con- 
firmed the  debtor  was  declared  a  bankrupt:  and 
without  taking  any  step  in  the  state  court  he  applied 
to  the  United  SUtes  district  court  and  there  ob- 
tained a  decree  setting  aside  the  sale,  which  decree 


was  reversed  by  the  United  States  circuit  conrt 
and  the  assignee  in  bankruptcy  was  directed  to  pro- 
ceed In  the  case  in  the  state  court  to  obtain  such 
relief  as  he  might  be  entitled  to.  It  was  held  that 
the  state  court  having  possession  of  the  case,  and 
having  made  a  decree  therein  before  the  bank- 
ruptcy of  the  debtor,  he  or  his  assignee  shonld  only 
proceed  in  that  court  to  maintain  their  rights.  See 
also,  Slvely  v.  Campbell,  28  Oratt  8D8,  Francisco  ▼. 
Shelton,  85  Va.  779,  8  S.  E.  Rep.  780,  as  discussing  and 
sustaining  the  general  rule  that  the  court  that  first 
obtains  Jurisdiction  of  the  parties  and  the  subject- 
matter  (when  there  is  concurrent  jurisdiction)  re- 
tains  it  See  Qrlffln  v.  Birkhead.  84  Va.  612,  5  S.  E. 
Rep.  885;  Parsons  v.  Snider.  42  W.  Va.  517.  26S.  E. 
Rep.  285. 

When  Dependent  on  Amount  Involved.— Wbere  sev- 
eral judgment  creditors  with  judgments  each  below 
$500,  unite  in  one  suit  to  enforce  their  liens  on  the 
judgment  debtor's  land,  and  their  bill  is  dismissed 
by  the  court  below,  this  court  has  no  jurisdiction  to 
entertain  their  appeal.  Thompson  v.  Adams,  8S  Va. 
672;  Umbarger  v.  Watts,  25  Oratt  167.  But  see  Dev- 
ries  V.  Johnston,  27  Gratt  805. 

B.  PARTIES. 

1.  Who  Arm  Nccbssaby  Parties. 

a.  Creditor. 

In  Qeneral.— The  general  principles  of  equity 
clearly  Justify  a  creditor  in  convening  in  one  suit  as 
defendants,  all  parties  interested  in  controverting 
the  amount  of  his  debts,  and  holding  in  their  own 
hands,  or  in  the  hands  of  their  trustee,  the  estate  on 
which  the  debt  is  chargeable.  Suckley  v.  Rotch- 
f ord,  12  Oratt  60.   See  Norris  v.  Bean.  17  W.  Va.  656^ 

And  to  a  suit  in  equity  brought  by  a  creditor  to 
satisfy  his  debt,  other  creditors  of  the  defendant 
may  be  admitted  as  parties.  Simmons  v.  Lyles.  27 
Oratt  022:  Piedmont  etc..  Insurance  Co.  v.  Maury, 
75  Va.  513;  Preston  v.  Aston,  85  Va.  114,  7  S.  E.  Rep. 
844:  Kam  v.  Rorer,  86  Va.  760, 11  S.  £.  Rep.  431;  Pat- 
terson V.  Eakin,  87  Va.  58,  12  S.  E.  Rep.  144.  See  also. 
Mln.  Inst  (2d  Ed.)  1248:  Barton's  Ch.  Pr.  (2d  Ed.)  187. 

But  where  there  is  a  creditor*s  bill,  in  the  usual 
form,  to  subject  the  estate  of  a  debtor  to  tbe  pay- 
ment of  his  debts,  If  the  debtor  is  the  holder  of  an 
undivided  interest  in  real  estate.  It  is  necessary  to 
make  all  having  or  claiming  a  common  interest  and 
common  liability,  as  respects  the  subject-matter 
in  controversy,  parties  to  one  and  the  same  suit  in 
order  to  carry  out  the  single  object  of  the  bllL 
Hutchison  V.  Mershon,  80  Va.  624,  16  S.  E.  Rep.  874. 

Yet  in  a  suit  by  a  general  creditor  of  a  married 
woman  to  subject  her  property  to  the  payment  of 
her  debts,  other  general  creditors  are  not  necessary 
or  proper  parties,  nor,  except  under  special  circum- 
stances, are  creditors  having  mortgaires  or  a 
vendor's  lien  on  her  land.  Howe  v.  Stortz.  27  W.  Va. 
555.  See  In  general  connection,  Allan  v.  Hoffman.  8S 
Va.  120,  2  S.  E.  Rep.  602;  Turk  v.  Sklles.  38  W.  Va.  4<M. 
18  S.  E.  Rep.  561 ;  Hinchman  v.  Ballard,  7  W.  Va.  182; 
Snyder  v.  Brown,  8  W.  Va.  148;  ChlUcothe  Oil  Cto.  v. 
Hall,  4  W.  Va.  703:  Delllnger  v.  Polts.  03  Va.  7»,  26 
S.  E.  Rep.  008;  Martin  v.  So.  Salem  Land  Co.,  M  Va. 
28,  26  S.  E.  Rep.  501. 

Trust  Creditors.— However,  trust  creditors  in  inter- 
est should  be  made  parties  to  a  bill  by  the  Judirment 
creditor  to  enforce  his  lien  against  the  subject  of 
the  trust.    Laldley  v.  Hinchman,  8  W.  Va.  42S. 

Decree  Creditors.— And  where  the  principal  object 
of  a  bill  is  to  have  the  profits  of  a  lease  collected  and 
applied  to  pay  certain  decrees  against  complainant 
and  insolvent  defendant  a  prayer  that  accounts  be 
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taken  to  ascertain  the  riffhts  of  the  parties  nnder 
the  lease,  and  the  profits  applied  to  pay  the  decrees 
and  the  balance  accordin^r  to  the  riffhts  of  the  par- 
ties, does  not  make  the  bill  multifarioas,  but  the 
decree  creditors  should  be  made  parties.  Yates  v. 
Law.  86  Va.  117,  9  S.  E.  Bep.  806. 

Lton  Creditors. 

When  Necessary.— It  is  the  duty  of  the  plaintiffs  in 
a  creditors*  bill  to  make  parties  thereto  all  the  lien 
creditors  of  the  debtor  known  to  him,  and  those 
whose  liens  are  disclosed  by  the  Judgment- lien 
docket  or  records  of  the  courts  of  any  of  the  coun- 
ties, in  which  are  any  of  the  lands  sousrht  to  be  sold. 
Bilmyer  t.  Sherman,  23  W.  Va.  666;  Pappenheimer 
V.  Roberts,  34  W.  Va.  702;  Neely  v.  Jones,  16  W.  Va. 
625.  If  they  are  not  made  formal  parties  to  the  bill, 
he  should  in  the  order  of  reference  In  the  cause 
provide  for  calling'  in  all  Judgment  creditors  of  the 
debtor  by  publication.  Livesay  v.  Feamster,  21  W. 
Va.  83.  And  his  failure  to  do  so  is  ground  for  rever- 
sal of  a  decree  ordering  the  sale  of  the  land.  Grove 
V.  Judy,  24  W.  Va.  294;  Pappenheimer  v.  Roberts,  24 
W.  Va.  708;  McMillan  v.  Hickman.  86  W.  Va.  706,  14 
S.  E.  Rep.  237. 

And  it  is  necessary.  In  a  bill  to  enforce  a  Judgment 
lien  by  a  surety,  where  such  surety  has  paid  the 
judgment,  that  the  original  Judgment  creditors, 
whose  judg^ment  he  has  paid,  be  made  parties. 
Hoffman  v.  Shields,  4  W.  Va.  490;  Conaway  v.  Obdert, 
2  W.  Va.  25. 

And  of  course  Judgment  creditors  are  necessary 
parties  in  proceedinffs  to  subject  lands,  upon  which 
their  Judgments  are  liens,  to  the  payment  of  other 
Judgment  liens.    Hoffman  v.  Shields,  4  W.  Va.  49a 

Moreover,  where  there  is  a  suit  in  equity,  to  sell 
land  to  satisfy  a  Judgment  lien,  or  to  enforce  the 
payment  of  purchase  money,  if  it  appears  that 
there  is  a  prior  lien  for  unpaid  purchase  money  on 
the  land,  those  entitled  to  the  benefit  of  such  prior 
purchase  money  lien,  should  be  made  parties  to 
the  suit.    Dickinson  v.  Railroad  Co.,  7  W.  Va.  890. 

When  Not  Necessary.— However,  a  Judgment  cred- 
itor who  brings  an  action  ag'ainst  an  Insolvent 
Judgment  debtor,  to  subject  thelatter's  interest  In 
real  estate  to  the  payment  of  his  Judg'ment,  Is  enti- 
tled to  sue  on  behalf  of  himself  and  all  other  Judg- 
ment creditors  without  making  them  formal 
parties.    Neely  v.  Jones,  16  W.  Va.  626b 

And  in  a  suit  in  equity  by  a  Judgment  creditor  to 
reach  the  property  of  his  d^tor  and  subject  it  to 
the  satisfaction  of  his  Judgment,  it  is  not  necessary 
that  the  person  for  whose  benefit  the  suit  at  law  was 
brought,  and  the  Judgment  rendered,  should  be  a 
party  to  the  suit  in  equity,  if  he  was  not  a  party  to 
the  suit  at  law,  unless  it  should  appear  that  he  con- 
troverted the  plaintiff's  rlffht  to  recover.  Hale  v. 
Home.  21  Oratt.  112. 

So  in  a  suit  in  chancery  to  enforce  the  lien  of  a 
judgment  against  a  principal  and  sureties,  if  other 
Judgments  are  proved  upon  which  other  persons 
than  those  before  the  court  are  also  bound,  it  is  not' 
necessary  to  make  such  other  persons  parties. 
Wythevllle  Ice  Co.  v.  Frlck,  96  Va.  141.  80  S.  E.  Rep. 
491. 

When  They  May  Become  Parties.— Where  a  vendor 
of  land,  who  has  retained  the  title,  files  a  bill 
acrainst  the  widow  and  infant  children  of  the 
vendee,  for  a  sale  of  the  land  to  satisfy  his  debt,  and 
tbe  widow  answers,  claiming  dower  in  the  land  sub- 
ject to  the  vendor's  lien.  Judffment  creditors  of  the 
vendee  may  make  themselves  parties  to  the  cause, 
and  have  the  land,   subject  to  the  vendor's  lien 


and  the  widow's  dower,  applied  to  the  payment 
of  their  debt.  Simmons  v.  Lyles,  27  Gratt.  922. 
See  post,  "Intervention." 

b.  If ein— If  in  a  suit  by  a  Judgment  creditor  to 
subject  lands  in  the  hands  of  a  bona  Jld«  purchaser 
from  the  vendee,  the  purchaser  dies  pending  the 
suit,  his  heirs  are  necessary  parties,  and  a  court  will 
reverse  the  decree  for  the  want  of  such  necessary 
parties,  even  though  the  objection  is  not  taken  in 
the  court  below.    Taylor  v.  Spindle,  2  Gratt  44. 

e.  Shareholders— But  upon  a  bill  filed  by  a  creditor 
of  an  insolvent  corporation  solely  for  the  purpose 
of  winding  up  its  affairs  and  of  subjecting  its  prop- 
erty and  franchises  to  the  payment  of  its  debts,  the 
shareholders  are  neither  necessary  nor  proper 
parties,  if  no  relief  is  souffht  affalnst  them.  They 
are  represented  by  the  company.  Bristol  I.  A  S. 
Co.  V.  Thomas,  98  Va.  896,  25  S.  B.  Rep.  1 10.  See  mono- 
graphic no^on  "Corporations." 

d.  Mortoaoee  and  Pi6dge4,—l?eTson9  having  charges 
affainst  real  estate  are  not  necessarily  parties  de- 
fendant to  a  bill  by  a  Judgment  creditor  to  subject  it 
to  his  judgment,  as  the  purchaser  Ukes  only  the 
interest  of  the  debtor.  Moore  v.  Bruce.  86  Va.  189,  7 
S.  E.  Rep.  195. 

«.  Co-a6Kofar#.— However,  in  a  creditors'  bill 
against  an  administrator  and  heirs  of  a  decedent,  to 
enforce  the  collection  of  a  debt  secured  to  the 
plaintiff  by  the  joint  and  several  obligation  of  the 
decedent  and  another  obliffor,  such  obliffor  is  a 
necessary  party  to  the  bill,  although  he  may  be  a 
nonresident  And  in  such  a  case,  the  nonresident 
obligor,  has  the  rlffht  to  appear,  and  make  defence 
to  the  bill:  and  the  administrator  and  heirs  of  sucli 
decedent  have  the  riffht  to  require  him  to  be  made 
a  party  to  the  suit  so  that  in  case  he  should  appear 
his  liability  for  such  debt  may  be  ascertained  and 
determined,  as  between  him  and  the  decedent 
White  V.  Kennedy,  28  W.  Va.  221. 

But  a  creditor  who  has  compounded  with  one  of 
several  Joint  obliffors  may  maintain  a  creditors' 
bill  ag'ainst  the  other  oblisrors  without  making  the 
released  obllffor  a  party  defendant,  under  Va.  Code 
1887.  SI  2866-57-60,  providing  that  the  creditor  may 
compromise  with  any  co-obllffor  without  impairinff 
the  contract  obligation,  and  that  the  right  of  con- 
tribution between  the  co-obliffors  shall  not  be 
impaired  thereby.  Penn  v.  Bahnson,  88  Va.  258,  15 
S.  £.  Rep.  586. 

Yet  in  a  creditors'  bill  against  the  administrator 
and  heirs  of  a  decedent  to  enforce  the  collection  of 
a  debt  secured  to  the  plaintiff  by  the  Joint  and 
several  obligations  of  the  decedent,  and  another 
obligor,  such  obliffor  is  a  necessary  party  to  such 
bill,  although  he  may  be  a  nonresident  White  v. 
Kennedy,  28  W.  Va.  221. 

Nevertheless,  the  executor  of  a  co-obligee  of  a 
Judgment  plaintiff,  who  dies  pending  the  action  on 
the  bond  for  the  breach  of  which  the  judgment  was 
recovered,  is  not  a  necessary  party  to  such  bllL 
Beckham  v.  Duncan  (Va.),  9  S.  E.  Rep.  1002. 

/.  Trustee,  Assignor,  Assignee,  Grantee. 

Trustee— Condition  Precedent  to  5ale —Trustees  in 
deeds  of  trust  constituting  liens  upon  land  must  be 
made  formal  parties,  before  any  sale  of  the  debtor's 
lands  can  be  ordered;  and  they  cannot  be  made 
informal  parties  by  publication ;  and  where  a  decree 
of  sale  is  made  in  the  absence  of  the  trustee,  the 
decree  will  be  reversed,  although  cestui  que  trust  had 
his  debt  audited  in  the  suit  Bilmyer  v.  Sherman, 
23  W.  Va.  666;  Norris  v.  Bean,  17  W.  Va.  665. 

Assignor— Whole  Interest  Asslgrned.— But  if  an  as- 
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slffnment  purports  to  transfer  the  whole  Interest  of 
the  assignor,  and  there  is  nothlnfir  in  the  pleading* 
and  proof  to  induce  the  belief  that  it  really  did  not 
do  so,  the  assiemor  is  not  a  necessary  party  to  the 
suit.  Scott  ▼.  Ludinffton,  14  W.  Va.  887.  However, 
In  Neely  v.  Jones,  16  W.  Va.  085,  it  Is  held  that,  the 
assignor  of  a  Judgment  may  be  properly  made  co- 
plaintiff  in  a  chancery  suit  to  enforce  the  lien  of  it 
on  the  debtor's  lands.  Preston  v.  Aston,  85  Va.  104,  7 
S.  E.  Rep.  844;  J.  R.  &  K.  Co.  v.  Little  John,  18  Gratt. 
5S. 

Assignee— Bnforcemeiit  of  Lien.— An  assignee  of  a 
Judgment  may  be  properly  made  coplaintiff  in  a 
chancery  suit  to  enforce  the  Hen  of  it  on  the  debtor's 
lands.  Neely  v.  Jones,  16  W.  Va.  625.  But  in  a  cred- 
itors' suit  where  the  defendant  debtor  becomes  a 
bankrupt  pendente  lite,  and  his  assigrnee  Is  not  made 
a  party,  but  is  counsel  in  the  cause,  and  one  of  the 
commissioners  to  sell,  it  is  no  objection  lothe  sale 
that  he  had  not  been  made  a  party  to  the  suit.  Mer. 
Bank  v.  Campbell,  75  Va.  455.  However,  on  a  cred- 
itors' bill  to  annul  deeds  made  by  a  debtor,  on  the 
g'round  of  fraud,  allefiringr  that  the  debtor  was  there- 
after adjudged  a  bankrupt,  and  had  never  obtained 
a  discharge,  the  assig'uee  in  bankruptcy  is  a  neces- 
sary party.  Tabb  v.  Hughes  (Va.  1887),  8  S.  E.  Rep. 
148.  See  in  general.  Holsberry  v.  Poling,  38  W.  Va. 
186.  18  S.  E.  Rep.  485. 

g.  Contraeting  Parties— Waiver. —Where  defendant 
in  a  creditor's  bill  has  executed  deeds  of  trust  to 
secure  advances  made  upon  a  contract  to  deliver 
lumber  within  a  given  time,  in  the  event  of  his  fail- 
ure to  comply  with  the  terms  of  the  contract,  and 
has  failed  to  comply  with  it,  it  is  error  to  declare 
such  deeds  absolute  liens  on  the  land,  and  to  decree 
its  sale  to  pay  them,  without  requiring*  the  other 
contractinff  parties  to  be  made  formal  parties  to 
the  suit,  where  they  have  received  lumber  after 
the  time  specified  in  the  contract,  and  so  may  have 
elected  to  waive  the  forfeiture  of  the  contract. 
Smith  V.  Parsons,  88  W.  Va.  644. 11  S.  E.  Rep.  68. 

h.  Judgment  Debtor.— In  Shands  v.  Grove,  26  Gratt 
652,  G  broug-ht  a  creditor's  suit  against  the  execu- 
trix of  S,  to  subject  the  estate  of  S  to  satisfy  a 
Judg-ment.  The  order  book  of  the  court  was  de- 
stroyed, but  some  of  the  papers  were  preserved ; 
and  it  was  proved  by  a  witness  that  G  recovered  a 
Judgrmentafirainst  the  R.  L  Co.,  and  issued  execution 
upon  it ;  and  then  at  the  instance  of  S.  sued  out  a 
suggestion  against  him  as  a  debtor  of  the  company 
and  that  S  appeared  in  court  and  acknowledg'ed  his 
indebtedness  to  the  company,  and  judg-ment  was 
rendered  against  him.  The  proceedinsrs  in  both 
cases  to  the  judgrments  were  endorsed  on  the  papers 
preserved.  An  account  taken  in  the  cause  showed 
the  executrix  indebted  to  the  estate  for  considerably 
more  than  the  claim  of  the  plaintiff,  besides  larere 
assets  in  her  hands  ;  and  an  inquiry  ordered  as  to 
the  debts  of  S  was  not  acted  on,  no  other  creditor 
makinff  claim.  The  court  held  that  G  was  entitled 
to  recover  his  debt  from  the  estate  of  S.  And  the 
proceeding  belng^  agrainst  the  estate  of  S  as  the 
debtor  of  G.  the  company  was  not  a  necessary  party. 

i.  Alienees.— BvLt  in  a  creditor's  ^uit,  the  assignor, 
with  recourse,  of  obllg'ation,  whereon  is  founded  a 
jodgsment  sougrht  to  be  enforced,  and  the  subsequent 
alienees  of  land  sougrht  to  be  subjected,  are  proper 
parties.  Preston  v.  Aston,  85  Va.  104,  7  S.  E.  Rep. 
844  :  J.  R.  &  K.  Co.  V.  LitUeJohn,  18  Gratt.  83. 

J.  Debtors  of  Estate.— "SLovfeyer,  in  a  suit  by  a  cred- 
itor to  settle  the  estate  of  a  decedent  it  ts  not  proper 
to  unite  the  debtors  of  the  estate  as  defendants,  i 


As  a  g-eneral  rule,  the  debtors  of  the  estate  must  be 
sued  by  the  personal  representative.  The  credltor 
can  only  sue  the  personal  representative  for  settle- 
ment, and,  if  the  land  is  to  be  sold,  unite  with  htm 
those  interested  in  the  land,  unless  some  Independ- 
ent source  of  equity  shall  be  made  to  appear  as  to 
the  other  parties  introduced.  Wilson  v.  Wilson,  8S 
Va.  546.  25  S.  E.  Rep.  506. 

k.  JSemaindermen.—AJid  remaindermen  are  not  nec- 
essary parties  to  a  creditors*  bill,  as  the  crediton 
can  only  subject  their  debtor's  interest  in  the  land. 
The  omission  of  a  necessary  party,  who  volnn  tartly 
appears,  is  a  harmless  error.  Moore  v.  Bruce.  85 
Va.  180,  7  S.  E.  Rep.  105  ;  Davis  v.  Bruce,  86  Va.  190. 7 
S.  E.  Rep.  105. 

Thus,  in  a  suit  by  creditors  to  subject  the  real  es- 
tate of  a  decedent  to  the  payment  of  his  debts,  where 
it  appears  that  the  decedent  devised  hts  real  estate 
to  his  wife  for  life,  with  remainder  tn  fee  in  equal 
parts  to  his  two  children,  but,  if  either  died  witbont 
issue,  remainder  over  to  his  sister,  with  power  to 
the  wife  to  sell  and  reinvest  proceeds,  if  deemed  ad- 
visable, the  sister  is  not  a  necessary  party.  New  v. 
Bass,  02  Va.  888.  88  S.  E.  Rep.  747. 

2.  Rights  OF  PABTIB8. 

Right  to  Sue.— A  Judgment  creditor  may  sue  In 
equity  to  enforce  his  lien  on  his  judgment  debtor's 
lands  for  himself  and  all  other  judgrment  crediton 
of  his  debtor,  other  than  those  made  defendants  tn 
his  bill.  Norrts  v.  Bean,  17  W.  Va.  6B&  See  also. 
Neely  v.  Jones,  16  W.  Va.  6S5. 

Right  of  Heir  and  Adnlnistrator  to  Dispute  data.— 
Where  a  purchaser  of  land  which  is  sabject  to  the 
lien  of  a  Judgrment  takes  it  subject  only  to  the 
amount  called  for  by  the  Judg'ment,  and  It  ia  not  lia- 
ble to  the  Judgment  iocreased  by  usury  under  a 
subsequent  agreement  between  the  creditor  and 
Judgrment  debtor,  and  a  creditor's  suit  is  afterwards 
brought  by  another  creditor  to  convene  and  enforce 
liens  against  lands  of  isuch  Judgment  debtor,  but 
not  against  the  land  so  sold,  the  administrator  and 
heirs  of  such  purchaser  are  not  precluded  by  such 
convention  of  creditors  and  decree  following,  from 
disputing  the  amount  of  a  debt  as  fixed  by  the  de- 
cree. Benslmer  v.  Fell,  86  W.  Va.  15,  12  S.  E.  Bep. 
1078. 

Relief. 

Piling  Bill— Ascertaining  Ueos— Avoiding  Mfliti|illo> 
Ity.— And  where  a  party  has  conveyed  all  bis  prop- 
erty to  a  trustee  to  pay  all  his  debts,  not  specifying 
them,  the  trustee,  to  avoid  multiplicity  of  suits,  may 
file  a  bill  like  a  creditor's  bill  to  ascertain  all  liens. 
Ambler  v.  Leach,  15  W.  Va  677. 

Same— To  Have  Decree  Annulied.— In  Preston  v. 
Aston,  85  Va.  104.  7  S.  E.  Rep.  844.  five  suits  were 
pending  by  creditors  to  enforce  liens  on  a  Judgment 
debtor's  lands.  No  account  was  taken,  but  on  proof 
of  sufficiency  of  rents  to  pay  the  liens  in  five  years, 
a  decree  in  each  suit  to  rent  was  entered,  but  not 
executed.  A  creditor,  with  a  lien  older  than  those 
asserted  in  these  five  suits,  brought  his  bill  reciting 
these  facts,  charging  sale  of  the  land  to  be  neces- 
sary, praying  that  all  the  lien  holders  be  convened, 
for  an  account  of  liens  of  lands,  for  hearing  the 
suits  together,  for  annulling  the  decrees  to  rent, 
and  for  sale  of  the  land.  A  decree  was  accordingly 
rendered,  and  properly  so. 

Same— Relief  Qlven  to  i>archaser  under  Void  DecrM. 
—And  a  purchaser  of  land  under  a  void  decree. 
whose  money  has  been  applied  upon  liens  on  the 
land  valid  against  the  owner  of  the  land,  will  be 
entitled  to  charge  such  money  upon  such  land  by 
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substitution  to  the  riffht  of  the  creditor,  upon  dis- 
affirmance of  the  sale.  And  such  purchaser  may 
maintain  a  bill  to  enforce  such  r\ghu  and,  as  incident 
to  his  relief,  make  his  bill  a  creditor's  bill.  Hull  y. 
Hull,8SW.  Va.  l6^  18  S.  E.  Rep.  48:  Dudley  v.  Hull, 
86  W.  Va.  166,  18  S.  £.  Rep.  49. 

5«iBe--^orrectlnir  Order.— If  an  order  has  been 
made  upon  saffpestion  under  a  junior  execution, 
directln^r  a  chose  in  action  not  yet  due,  to  be  deliv- 
ered by  the  garnishee  to  the  sheriff,  and  directinff 
him  to  collect  the  amount  when  due,  and,  after  pay- 
ing off  a  prior  claim  upon  it,  to  pay  the  plaintiff  his 
debt  out  of  the  proceeds,  a  creditor  in  a  senior 
execution  may  proceed  by  petition,  filed  in  the  court 
in  which  the  order  was  made,  and  in  that  proceed- 
ing, to  have  the  order  corrected:  or  he  may  file  his 
bill  in  equity  to  have  it  done.  Charron  v.  Boswell, 
18  Gratt  216. 

Defences— Set-Off.— And  on  a  bill  by  a  creditor  to 
subject  to  the  payment  of  his  Judgment  lands  con- 
veyed by  the  debtor,  the  defetidant  purchaser  may 
set  off  the  amount  which  he  is  entitled  to  receive  of 
the  vendor  by  reason  of  his  not  havlnff  been  put  in 
possession  of  part  of  the  land  sold.  Taylor  Y.  Spin- 
dle. 2  Oratt.  44. 

Riirbt  of  Appeal— When  Qranted.- In  Callaffhan  v. 
Circle,  12  W.  Va.  502.  a  bill  was  brought  to  enforce  a 
vendor's  lien,  and  a  decree  was  rendered  to  sell  thfe 
land  to  pay  the  balance  of  the  purchase  money 
f  oand  due.  A  sale  was  made  and  the  report  of  the 
sale  was  excepted  to,  and  before  the  same  was  acted 
upon  the  vendor  died  and  a  petition  for  a  rehearing 
of  the  first  decree  was  filed  by  the  executor  of  the 
vendor.  Subsequently  a  judgment  creditor  filed  a 
creditor's  bill  to  subject  the  same  land  and  all  the 
deceased  vendor's  other  estate  to  pay  his  debts.  The 
executor,  the  widow  and  heirs,  were  made  parties 
to  the  last  suit,  but  the  first  suit  was  never  revived 
against  them.  The  causes  then  came  on  by  consent 
to  be  heard  tosrether,  and  a  decree  was  rendered  in 
them  overruling  the  exceptions  to  the  report,  of  the 
sale  of  the  land,  and  conflrmluff  the  same  and  dis- 
missing' the  petition  for  a  rehearing ;  the  plaintiff 
in  the  last  suit  appealed  from  this  decree.  The  ap- 
pellate court  held  that  he  had  a  riffht  to  appeal 
though  he  was  not  a  party  to  the  suit  in  which  the 
sale  was  made. 

C.  DISMISSAL.— And  although  a  bill  is  in  behalf 
of  all  creditors,  it  is  yet  under  the  control  of  the 
party  bringiuff  the  suit,  at  least  until  there  is  a 
decree  for  an  account  Duerson  v.  Alsop,  87  OratU 
229.  However,  though  he  acts  on  his  own  motion* 
and  retains  absolute  dominion  of  the'  suit  until  the 
decree,  and  may  dismiss  the  suit  at  his  pleasure, 
yet,  after  a  decree  he  cannot  deprive,  by  his  con- 
duct, others  of  the  same  class  of  the  benefit  of  the 
decree,  if  they  think  fit  to  prosecute  it  Piedmont 
A  A.  Life  Ins.  Co.  v.  Maury,  75  Va.  506. 

But  a  nominal  plaintiff,  after  satisfaction  of  his 
debt  may  have  the  c^use  dismissed,  as  to  himself, 
but  not  as  to  the  other  creditors  who  are  parties, 
formal  or  informal  to  the  creditors' suit.  It  Is  error 
for  the  court,  on  motion  of  a  nominal  plaintiff  whose 
debt  has  been  satisfied,  to  set  aside  an  order,  on 
motion  of  the  plaintiff,  reinstatluff  a  suit  erroneously 
dismissed.  Furthermore,  It  is  error  for  a  court  to 
dismiss  a  general  lien-creditors'  suit  on  motion  of 
the  nominal  plaintiff,  whose  debt  has  been  satisfied. 
So  it  is  error  for  a  court  to  dismiss  a  creditors'  suit, 
on  motion  of  the  debtor  defendant,  which  is  pending 
"before  a  commissioner  upon  an  executed  order  of 
reference  entered  at  his  instance.    Lewis  v.  Laidley, 


89  W.  Va.  422, 19  S.  £.  Rep.  878 :  Linsey  T.  McGannon. 
9  W.  Va.  164  ;  Bllmyer  v.  Sherman,  28  W.  Va.  666. 

D.  PROCESS  AND  APPEARANCE.-Under  West 
Virginia  Code  1891.  ch.  189.  I  7,  providinff  that,  in 
every  suit  to  enforce  judgment  liens,  all  persons 
haviuff  liens  on  the  land  to  be  subjected  shall  be 
made  parties,  it  is  not  sufllcient,  in  a  creditors'  bill 
to  reach  land  encumbered  by  a  trust  deed,  to  make 
the  trustees  formal  parties  by  publication.  McBfil- 
lan  V.  Hickman,  86  W.  Va.  706, 14  S.  E.  Rep.  287. 

And  in  Barker  v.  Buckland,  88  Qratt  880,  it  is  held, 
that  where  three  different  creditors  bring'  separate 
suits  against  their  common  debtor,  a  failure  of  one 
of  them  to  obtain  service  on  their  debtor  Is  waived 
by  his  appearance  in  the  suits  when  consolidated, 
and  failing  to  object  to  such  want  of  service. 

E.  EFFECT  OP  NONJOINDER  OR  MISJOINDER. 

When  BUI  ShooM  Not  Be  DtomiMed.— If  proper  par- 
ties are  not  made,  a  creditors*  bill  should  not  be 
dismissed;  but  the  plaintiff  should  have  leave  to 
amend,  and  make  the  proper  parties,  unless  a  decree 
for  an  account  has  been  made  in  some  other  cred- 
itors' suit  havintr  the  same  obj ect  in  view.  Stephen- 
son V.  Tavemers,  9  Oratt.  886. 

Thus,  in  Trlplett  v.  Romine,  88  Gratt.  661,  a  cred- 
itor filed  his  bill  affalnst  a  husband  and  wife  to  sub- 
ject land  which  had  been  conveyed  by  the  wife  prior 
to  her  marriag'e  to  a  trustee  in  trust  for  the  use  of 
herself  and  husband,  to  the  payment  of  his  debt 
The  husband  and  wife  answered;  an  account  was 
ordered  and  taken  fixing  the  amount  of  the  debt, 
to  some  items  of  which  the  husband  excepted. 
After  the  death  of  the  wife,  and  eiffht  years  after 
the  suit  was  brought,  the  children  filed  their  petition 
in  the  cause  setting'  out  their  claim  under  the  deed, 
and  asking  to  be  made  parties  in  the  cause.  The 
administrator  of  the  plaintiff  answered  the  peti- 
tion, and  the  court  decreed  a^rainst  the  children 
in  the  lower  court  Upon  appeal  the  court  held 
that  thejT  should  have  been  made  parties:  but  as 
their  case  was  fully  stated  and  investigated  upon 
their  petition  and  the  answer  of  the  administrator, 
and  after  the  delay  they  should  not  be  allowed  to 
disturb  the  report  of  the  commissioner,  therefore 
the  appellate  court  should  not  reverse  the  decree: 
however,  they  could  be  made  parties,  if  they  de- 
sired, when  the  cause  went  back. 

When  Demarrer  Will  Not  Be  SastslnM.- in  Rey- 
nolds V.  Bank,  6  Gratt  174,  a  debtor  conveyed  a 
large  property,  real  and  personal,  in  trust  to  secure 
numerous  creditors,  who  were  divided  into  three 
classes.  The  first  two  classes  were  creditors  by  Judg'- 
ment  The  trustees  not  having  signed  the  deed, 
refused  to  act:  and  thereupon  two  of  the  creditors 
of  the  first  class  filed  a  bill  on  behalf  of  themselves 
and  the  other  creditors  secured  by  the  deed,  against 
the  grantor  and  the  trustees,  and  for  general  relief. 
The  grantor  appeared  and  demurred  to  the  bill  for 
want  of  proper  parties  plaintiffs.  The  court  held 
that  in  such  case,  one  or  more  creditors  could  sue 
for  themselves  and  the  other  creditors  secured  by 
the  deed. 

When  a  Person  Is  Such  a  Party  to  the  Cense  as  to 
Be  Bound  Personally  by  Decree.— If ,  on  a  bill  filed  by 
creditors  to  subject  the  estate,  real  and  personal, 
of  a  decedent,  to  the  payment  of  his  debts,  a  copy 
of  decedent's  will  is  filed,  by  which  he  devised  and 
bequeathed  certain  property  to  his  wife  for  life, 
and  nominated  her  as  executrix,  and  the  wife  is 
made  a  party  defendant  as  executrix  and  "as 
widow,"  this  is  sufllcient  to  bind  her  personally  by 
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any  proper  decree  made  in  the  cause.    New  v.  Bass, 
02  Va.  888,  28  S.  E.  Rep.  747. 

F.  INTERVENTION.— A  bill  wbich  sets  up  com- 
plainant's claim  only,  and  does  not  purport  to  be  a 
creditors'  bill,  may,  nevertbeless,  be  treated  as  such, 
because  other  creditors  may  come  into  the  suit  by 
petition.  Hum  ▼.  Keller,  79  Va.  416.  See  also, 
Ewinff  V.  Ferguson,  88  Oratt.  54S. 

So  upon  a  bill  flled  by  a  Judgment  creditor,  on 
behalf  of  himself  and  all  other  lien  creditors  of  the 
defendant,  a  creditor  holdlnff  a  vendor's  reserved 
lien  on  a  part  of  the  land  of  the  defendant  may 
come  in  by  petition,  and  assert  his  lien,  and  it  is 
immaterial  whether  the  rents  and  profits  of  that 
and  other  lands  will,  within  five  years  pay  and  sat- 
isfy the  amount  of  such  lien.  He  is  entitled  to  a 
decree  for  the  sale  of  the  land  on  which  he  has  a 
vendor's  lien,  althouffh  he  may  also  have  a  Judg- 
ment for  the  amount  Kane  v.  Mann,  98  Va.  889,  24 
S.  E.  Rep.  988. 

And  in  Kanawha  Valley  Bank  v.  Wilson,  29  W.  Va. 
646,  2  S.  E.  Rep.  768,  a  tract  of  land  was  sold  at  a  tax 
sale  and  purchased  by  and  in  the  name  of  one  of  the 
several  heirs  to  the  property,  and  subsequently  the 
land  was  regularly  conveyed.  Many  years  after  the 
purchaser  had  obtained  his  deed,  and  after  a  cred- 
itor' bill  to  subject  the  land  for  the  payment  of  his 
debt  had  been  pending'  for  eleven  years,  certain 
ptndenU  lUs  purchasers  of  the  interest  of  one  of 
the  heirs,  none  of  whom  were  parties  to  the  suit, 
flled  a  petition  therein,  praying*  to  be  made  defend- 
ants and  that  their  riffhts  might  be  protected.  The 
court  held  that  the  plaintiff  should  have  been 
required  to  amend  his  bill  by  making*  all  the  heirs 
and  those  claiming*  under  them  defendants  in  order 
that  the  true  state  and  condition  of  the  title  of  the 
first-named  heirs  mipht  be  ascertained  before  direct- 
ing* a  sale  of  a  portion  of  the  property  for  the  benefit 
of  creditors. 

But  where  a  Judffment  creditor  files  a  bill  to  sub- 
ject lands  in  the  hands  of  the  alienees  of  his  debtor 
to  the  payment  of  the  debt  and  one  of  the  alienees 
conveys  the  land  in  trust  during  the  pendency 
of  the  suit,  it  is  not  necessary  that  the  plaintiff 
should  amend  his  bill  and  make  the  trustee  a  party 
in  order  to  dispose  of  the  subject-matter.  Price  v. 
Thrash.  80  Gratt  515. 

G.  BILL  OF  DISCOVERY.— After  a  Judgment 
ag*ainst  an  executor,  and  a  return  of  "no  effects," 
on  an  execution  against  the  sroods  and  chattels  of 
his  testator,  a  suit  in  equity  may  be  brought  for  a 
discovery  of  the  assets,  to  which  suit  the  securities 
of  the  executor  and  all  other  persons  (however 
remotely  concerned  in  interest),  against  whom  a 
decree  can  be  rendered,  ought  to  be  made  defend- 
ants.   Clarke  v.  Webb,  2  H.  &  M.  8. 

H.  RECEIVERS. 

Rule  In  Appointing— Extreme  Caution  Exercised.— A 

court  of  equity  should  exercise  extreme  caution  in 
the  appointment  of  receivers  on  ex  parte  applica- 
tions, and  be  careful  that  a  proper  case  is  presented 
before  iexerclslng-  this  extraordinary  procedure; 
and  it  should  not  be  done  without  notice  to  the 
party  whose  property  is  to  be  affected,  except  in 
cases  of  the  srreatest  emergency,  demandinir  the 
immediate  interference  of  the  court  Ruffner  v. 
Mairs,  88  W.  Va.  665, 11 S.  E.  Rep.  5. 

But  where  a  decree  creditor  of  a  husband,  who 
has  sued  out  two  executions,  which  have  been  re- 
turned "no  effects  unincumbered,"  files  his  bill 
against  the  husband  who  has  been   carrying*  on 


business  as  his  wife's  agent,  to  enforce  payment  of 
his  debt,  on  the  ground  that  the  agency  wasfraodo- 
lent,  and  the  property  belonged  to  the  husbud.  or 
that,  at  any  rate  his  services  and  those  of  his  minor 
sons  gave  him  an  interest  in  it,  It  is  entirely  proper 
f  or  a  receiver  to  be  appointed.  Penn  v.  Whiteheads, 
12  Gratt.  74. 

And  in  a  suit  by  Judgment  creditors  to  ssliject 
real  estate  of  their  debtor  to  pay  his  debts,  vtwre 
there  are  deeds  of  trust  on  the  property  and  nnBier- 
ous  Judgments  against  the  debtor  which  are  to  be 
ascertained  and  their  priorities  fixed,  and  the  real 
estate  is  not  sufficient  to  pay  all  the  debts,  the  oooit 
may  ap];x>int  a  receiver  to  take  poaaession  of  the 
property  and  rent  it  out.  And  snch  receiver  nar 
be  appointed  by  the  Judge  in  vacation.  Smith  t. 
Butcher.  28  Gratt.  144. 

However,  the  appointment  of  the  receiver  in  sach 
case  may  be  dispensed  with,  if  the  debtor  fifes 
security  to  account  for  the  rents  and  profits,  incase 
there  should  be  a  deficiency  upon  the  sale  of  the 
premises  under  the  decree.  Grantham  v.  Lncis.  IS 
W.  Va.  429. 

J.  WHO  ARE  SPECIAL  RECEIVERS  -  WEST 
VIRGINIA.— It  is  the  practice  in  West  Virginia, 
however,  to  treat  trustees,  special  commisakners, 
and  others  empowered  or  directed  to  selt  as  spedal 
recei'vers  of  the  proceeds  of  the  sale.  And  in  sich 
cases,  except  imder  special  circumstances,  soch 
trustees  and  commissioners  to  sell,  are  not  charge- 
able with  in  terest  on  the  proceeds  of  sale.  And  a  re- 
ceiver, general  or  special,  as  the  law  now  is  in  this 
state,  has  no  authority  to  invest  or  loan  out  at  Inter- 
est any  such  funds  in  his  hands,  unless  ordered  br 
the  court  so  to  do.  Darby  v.  Gilligan,  87  W.  Ta.  SB, 
16  S.  E.  Rep.  607. 

Placing  Assets  of  BsUte  in  Hands  of  Reoelv«r-l%f 
sonal  Representative.— In  a  creditors*  suit  a  court  of 
eauity  has  authority  to  call  in  the  assets  of  the 
estate  from  the  personal  representatives  and  place 
them  in  receivers*  hands.  Davis  v.  Chapman.  &  Va. 
67,  1  S.  E.  Rep.  472;  Farmer  v.  Yates,  23  Gratt.  \&. 
See  in  general  connection,  Crumlish  v.  Shen.  VaL 
R.  Co.,  40  W.  Va.  627,  22  S.  E.  Rep.  9a 

K.  RIGHTS  ACQUIRED  BY  SUIT. 

Lleo— When  It  Begins  —A  creditor  at  large,  sncceas^ 
fully  suing  to  set  aside  a  deed  conveying  property 
in  fraud  of  creditors,  has  a  lien  on  the  property 
from  the  time  of  suit  brought:  and  a  creditor,  vho 
comes  into  the  suit,  shall  have  a  like  lien  from  the 
filing  of  his  petition;  but,  as  against  creditors,  vith 
or  without  notice,  and  purchasers  for  value  withost 
notice,  from  the  time  of  his  filing  a  memorandnmof 
his  lis  pendent.  Davis  v.  Bonney,  80  Va.  75K.  17  S.  K. 
Rep.  229;  Wallace  v.  Treakle,  27  GratL  4791  See  in 
this  connection,  Baer  Sons  Groc.  Co.  v.  Williams.  It 
W.  Va.  828.  27  S.  E.  Rep.  846. 

Same— Priority.— And  creditors  may.  by  petldan. 
go  into  a  suit  attacking  a  deed  on  the  gronnd  of 
fraud,  and  their  priority  will  be  determined  bj  the 
date  of  filing  their  petition,  unless  they  hare  other 
ground  of  priority.  Richardson  v.  Ralphsnyder.  K^ 
W.  Va.  15,  20  S.  £.  Rep.  864. 

But,  if  several  creditors  under  Judgments  of  differ- 
ent  dates,  resort  to  a  court  of  equity  for  satisfactioo 
out  of  an  equitable  interest  of  their  debtor  in  real 
estate,  they  are  to  have  satisfaction  out  of  the  fnnd, 
according  to  the  order  of  their  Judgments  in  point 
of  time,  the  elder  being  entitled  to  priority  orer  the 
younger.    Haleys  v.  Williams,  i  Leigh  I4a 

Same— Marshaling.— And  if  in  a  suit  brought  by  a 
judgment  creditor  against  the  Judgment  debt<H^to 
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sell  His  lands  to  satisfy  the  liens  tbereon,  one  of  bis 
creditors  has  a  lien  on  two  parcels  of  land,  to  onl3' 
one  of  which  the  other  Hen  creditors  can  resort  for 
the  payment  of  their  debts,  a  court  of  equity  will 
require  the  creditor  havinsr  two  securities  to  ex- 
haust the  one  to  which  he  only  can  resort  for  the 
payment  of  his  debt,  before  he  Is  entitled  to  charge 
the  other  land  of  the  debtor,  to  which  alone  the 
other  lien  creditor  can  resort.  Kan.  Val.  Bk.  v.  Wil- 
son. 25  W.  Va.  242. 

Enforcement  Consolidation— Appeal.  —  Where  sev- 
eral judgment  creditors  with  judgments  each  below 
tBOO.  unite  in  one  suit  to  enforce  their  liens  on  the 
Judgment  debtor's  land,  and  their  bill  is  dismissed 
by  the  court  below,  this  court  has  no  jurisdiction  to 
entertain  their  appeal.  Thompson  v.  Adams.  82  Va. 
«72:  Umbarger  v.  Watts,  25  Gratt.  187.  See  in  this 
connection.  Devrles  v.  Johnston,  27  Gratt  805. 

CcaMitlon  oilts  Enforcement.— The  lien  of  a  judgr- 
ment  is  a  creature  of  statute,  and  cannot  be  en- 
forced in  equity  after  it  cea.ses  to  be  enforceable  at 
law.  Hutcheson  v.  Grubbs,  80  Va.  261 :  Va.  Code  1887, 
SSS73. 

Suit  to  5et  Aside  Deed— Application  of  Parchase 
Money.— Thousrh  a  bill  seeks  to  set  aside  a  deed  for 
fraud,  yet,  if  it  makes  a  case  entltllnir  the  plaintiff 
to  be  paid  out  of  the  purchase  money  of  the  land, 
and  asks  for  general  relief,  thouffh  the  fraud  is  not 
proved,  they  may  have  the  purchase  money  applied 
to  the  payment  of  their  Judgments.  Hale  v.  Home, 
21  Gratt  112. 

Re-eetlmate— Resale.— Where  in  a  suit  to  which 
creditors  and  heirs  are  parties,  the  widow  agrees  to, 
sell  her  dower  at  a  price  approved  by  a  decree  of  the 
court  a  resale  and  re-estlmate  will  not  be  decreed 
on  the  ground  that  the  allowance  was  excessive 
especially  when  the  creditors  do  not  complain. 
Scott  V.  Ashlin.  86  Va.  681, 10  S.  £.  Rep.  761. 

L.  DECREE. 

Effect— Limitation.— Upon  an  entry  of  a  decree  for 
an  account  in  a  technical  creditors*  bill  or  one  which 
is  substantially  so,  time  ceases  to  run  aralnst  all 
creditors  of  the  estate.  Norvell  v.  Little,  79  Va.  141 ; 
Bank  of  Old  Dominion  v.  Allen,  76  Va.  200 :  Houck  v. 
Dunham.  99  Va.  211,  28  S.  E.  Rep.  888. 

Appeal-Two  Decrees.— And  in  Burkholder  v.  Lud- 
1am,  80  Gratt  265,  a  bill  was  filed  by  judgment  credit- 
ors to  subject  real  estate  held  by  different  parties 
to  the  satisfaction  of  their  Judg-ments  ;  there  was  a 
decree  dismissing  the  bill  as  to  one  of  the  parties, 
from  which  there  was  no  appeal ;  subsequently 
there  was  another  decree  subjectiuff  the  other  par- 
cel of  land  :  and  the  holder  of  this  land  obtained  an 
appeal  from  this  last  decree.  The  court  held  that 
the  last  appeal  did  not  brinr  up  the  first  decree,  and 
that  the  appellees  could  not  set  out  any  objection  to 
tbe  firs*,  decree  upon  the  appeal.  Repass  v.  Moore. 
W  Va.  147,  80  S.  E.  Rep.  468. 

How  Decree  Should  Distribute  Proceeds.— Moreover, 
in  a  creditors'  suit  to  reach  a  debtor's  property,  con- 
veyed by  him  in  trust  for  his  wife  and  children, 
where  the  deed  is  on  valuable  consideration  Quoad 
the  children  only,  the  land  should  be  decreed  to 
be  sold,  after  the  widow's  dower  in  It  has  been  as- 
signed, and  the  proceeds  applied,  first,  to  pay  the 
children's  claims,  and,  secondly,  to  satisfy  the  debts. 
Rixey  V.  Del  trick.  86  Va.  4S,  6  S.  £.  Rep.  616;  White  v. 
Kennedy,  »  W.  Va.  221. 

Reversal.— And  If  a  suit  is  brought  by  a  Judsrment 
creditor  to  subject  lands  of  his  debtor  to  payment 
of  his  jndg^ments,  and  the  lands   have  been  sold  ! 
under  decree  in  the  cause,  and  the  sale  has  been 


confirmed,  and  it  appears  that  the  necessary  par- 
ties were  not  formally  or  informally  before  the 
court,  the  decree  ordering  the  sale  to  be  made,  as 
I  well  as  the  decree  conflrmlnff  the  sale  made  in  pur- 
suance thereof  will  be  reversed  and  the  sale  set 
aside.  Pappenheimer  v.  Roberts,  24  W.  Va.  702.  See 
ante,  "Necessary  Parties." 

Appeal.— And  if  a  creditors'  bill  is  brought  ag-ainst 
the  administrator  of  a  decedent  and  other  defend- 
ants, not  designated  therein  as  his  heirs,  or  as  his 
creditors,  praying*  for  a  settlement  of  the  admin- 
istration accounts  of  such  administrator,  and  for  a 
sale  of  the  lands  of  such  decedent  for  the  payment 
of  debts,  and  such  other  defendants  are  treated  by 
the  court  and  decreed  agrainst  as  such  heirs  ;  if  one 
of  them  appears  and  answers  such  bill,  and  makes 
defence  thereto,  and  the  court  improperly  decrees 
the  lands  to  be  sold  after  the  payment  of  the  debts, 
he  may  appeal  from  such  decree,  althougrh  he  is  not 
desig'nated  in  the  appeal  as  an  heir  of  the  decedent, 
and  if  such  decree  be  erroneous,  as  to  him,  it  will  be 
reversed  as  to  all  such  other  defendants.  White  v. 
Kennedy,  28  W.  Va.  221.  See  monographic  note  on 
"Decrees"  appended  to  Evans  v.  Spurffln.  11  Gratt 
616. 

M.  BILL  PRO  CONFESSO- SUPERSEDE  AS.— 
When  a  creditors*  bill  is  brought  to  sell  lands  of  the 
debtor,  and  the  defendant  falls  to  answer  or 
plead,  and  decrees  in  the  cause  are  made  and  en- 
tered on  bill  taken  for  confessed,  but  the  defendant 
appears  and  files  exceptions  to  the  report  of  sales 
made  by  the  commissioner  of  the  court  and  the 
court  overrules  the  exceptions  to  such  report  of 
sales,  the  appellate  court  will  consider  and  deter- 
mine the  appeal  and  tuperssdeat  of  the  debtor  as  to 
so  much  of  the  action  of  the  court  as  relates  to 
said  exceptions  and  the  overruling  thereof,  but  will 
generally  dismiss  the  appeal  and  tupenedeas  as  im- 
properly allowed  as  to  other  decrees  in  the  cause 
and  parts  thereof,  which  were  made  and  rendered 
on  bill  taken  for  confessed,  the  appellant  not  havingr 
applled  to  the  circuit  court  or  the  judgre  thereof  In 
vacation,  to  reverse  or  correct  the  same  according 
to  the  provisions  of  the  6th  section  of  chapter  1S4  of 
the  Code,  before  applying  for  and  obtaining  the 
appeal  and  tup^rsedeas  as  to  such  decrees  and  parts 
thereof,  as  were  made  on  the  bill  taken  for  con- 
fessed.   Hartley  &  Co.  v.  Rofife,  12  W.  Va.  402. 

N.  PLEADING. 

Issue.— And  where  a  general  creditors'  bill  alleges 
that  the  rents  and  profits  of  defendants'  lands  will 
not  pay  the  liens  within  five  yeart,  and  the  answer 
denies  the  allegation,  the  value  of  the  lands  is  made 
an  issue,  and  it  is  the  duty  of  the  court  to  ascertain 
their  value  with  reasonable  certainty  before  de- 
creeing their  sale.  Dillard  v.  Krise.  86  Va.  410,  10  S. 
E.  Rep.  480. 

Plea— When  Multifarious.— Where  a  creditors*  bill  is 
based  upon  a  judgment  on  a  note,  which  judgment 
is  joined  against  all  defendants,  and  he  notifies  all 
the  creditors  having  several  judgments  against  any 
of  these  defendants  severally,  the  bill  is  not  multi- 
farious.   Shen.  Val.  Nat  Bank  v.  Bates,  20  W.  Va.  210. 

Same— Repetition.— And  a  plea,  that  is  only  another 
mode  of  asserting  an  objection  to  a  plea,  that  has 
already  been  asserted  by  an  overruled  demurrer, 
should  be  rejected.  Thus,  a  plea  that  judgments 
were  assigned  to  plaintiff  on  division  of  the  assets 
of  the  firm  composed  of  him  and  the  assignors,  that 
they  are  collectible  from  the  debtor,  and  that  the 
assignor  is  not,  nor  has  ever  been,  liable  on  them, 
is  properly  rejected,  it  being  but  another  mode  of 
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any  proper  decree  made  in  the  cause.    New  v.  Bass, 
92  Va.  888.  28  S.  E.  Rep.  747. 

F.  INTERVENTION.— A  bill  wliicb  sets  up  com- 
plainant's claim  only,  and  does  not  purport  to  be  a 
creditors'  bill,  may,  nevertheless,  be  treated  as  such, 
because  other  creditors  may  come  into  the  suit  by 
petition.  Hum  y.  Keller,  79  Va.  416.  See  also, 
Ewinff  T.  Ferguson,  38  Oratt.  548. 

So  upon  a  bill  filed  by  a  judarment  creditor,  on 
behalf  of  himself  and  all  other  lien  creditors  of  the 
defendant,  a  creditor  holding*  a  vendor's  reserved 
Hen  on  a  part  of  the  land  of  the  defendant  may 
come  in  by  petition,  and  assert  his  lien,  and  it  is 
immaterial  whether  the  rents  and  profits  of  that 
and  other  lands  will,  within  five  years  pay  and  sat- 
isfy the  amount  of  such  lien.  He  is  entitled  to  a 
decree  for  the  sale  of  the  land  on  which  he  has  a 
vendor's  lien,  although  he  may  also  have  a  Judg- 
ment for  the  amount  Kane  v.  Mann,  98  Va.  280,  24 
S.  E.  Rep.  988. 

And  in  Kanawha  Valley  Bank  v.  Wilson.  29  W.  Va. 
646.  2  S.  E.  Rep.  768,  a  tract  of  land  was  sold  at  a  tax 
sale  and  purchased  by  and  in  the  name  of  one  of  the 
several  heirs  to  the  property,  and  subsequently  the 
land  was  regularly  conveyed.  Many  years  after  the 
purchaser  had  obtained  his  deed,  and  after  a  cred- 
itoz^'  bill  to  subject  the  land  for  the  payment  of  his 
debt  had  been  pending  for  eleven  years,  certain 
pendente  lite  purchasers  of  the  interest  of  one  of 
the  heirs,  none  of  whom  were  parties  to  the  suit, 
filed  a  petition  therein,  prayinff  to  be  made  defend- 
ants and  that  their  rights  mig-ht  be  protected.  The 
court  held  that  the  plaintiff  should  have  been 
required  to  amend  his  bill  by  makinff  all  the  heirs 
and  those  claiminff  under  them  defendants  in  order 
that  the  true  state  and  condition  of  the  title  of  the 
first-named  heirs  might  be  ascertained  before  direct- 
inff  a  sale  of  a  portion  of  the  property  for  the  benefit 
of  creditors. 

But  where  a  judgment  creditor  files  a  bill  to  sub- 
ject lands  In  the  hands  of  the  alienees  of  his  debtor 
to  the  payment  of  the  debt  and  one  of  the  alienees 
conveys  the  land  in  trust  during  the  pendency 
of  the  suit,  it  is  not  necessary  that  the  plaintiff 
should  amend  his  bill  and  make  the  trustee  a  party 
in  order  to  dispose  of  the  subject-matter.  Price  v. 
Thrash,  80  Gratt.  616. 

G.  BILL  OF  DISCOVERY.— After  a  judgment 
against  an  executor,  and  a  return  of  "no  effects," 
on  an  execution  ag'ainst  the  goods  and  chattels  of 
his  testator,  a  suit  in  equity  may  be  brought  for  a 
discovery  of  the  assets,  to  which  suit  the  securities 
of  the  executor  and  all  other  persons  (however 
remotely  concerned  in  interest),  airainst  whom  a 
decree  can  be  rendered,  ought  to  be  made  defend- 
ants.   Clarke  v.  Webb,  2  H.  &  M.  8. 

H.  RECEIVERS. 

Rule  in  Appoiotlnir— Extreme  Cantion  Exercised.— A 

court  of  equity  should  exercise  extreme  caution  In 
the  appointment  of  receivers  on  ex  parte  applica- 
tions, and  be  careful  that  a  proper  case  is  presented 
before  exercising  this  extraordinary  procedure: 
and  it  should  not  be  done  without  notice  to  the 
party  whose  property  is  to  be  affected,  except  in 
cases  of  the  greatest  emergency,  demanding  the 
immediate  interference  of  the  court.  Ruffner  v. 
Mairs,  33  W.  Va.  666. 11 S.  E.  Rep.  6. 

But  where  a  decree  creditor  of  a  husband,  who 
has  sued  out  two  executions,  which  have  been  re- 
turned "no  effects  unincumbered,"  files  his  bill 
ag^ainst  the  husband  who  has  been  carrying  on 


business  as  his  wife's  agrent.  to  enforce  payment  of 
his  debt,  on  the  ground  that  the  agency  was  f  rands- 
lent,  and  the  property  belonged  to  the  husband,  or 
that,  at  any  rate  his  services  and  those  of  bis  mioM' 
sons  gave  him  an  interest  in  it,  it  is  entirely  proper 
for  a  receiver  to  be  appointed.  Penn  v.  Wliitetaeads, 
12  Gratt.  74. 

And  in  a  suit  by  judgment  creditors  to  subject 
real  estate  of  their  debtor  to  pay  his  debts,  wbere 
there  are  deeds  of  trust  on  the  property  and  numer- 
ous judgments  ag'ainst  the  debtor  which  are  to  be 
ascertained  and  their  priorities  fixed,  and  tbe  real 
estate  Is  not  sufllcient  to  pay  all  the  debts,  tbe  court 
may  appoint  a  receiver  to  take  possession  of  the 
property  and  rent  it  out.  And  such  receiver  may 
be  appointed  by  the  judffe  in  vacation.  Smith  v. 
Butcher,  28  Gratt.  144. 

However,  the  appointment  of  the  receiver  in  soch 
case  may  be  dispensed  with,  if  the  debtor  slvca 
security  to  account  for  the  rents  and  profits,  in  case 
there  should  be  a  deficiency  upon  the  sale  of  tbe 
premises  under  the  decree.  Grantham  ▼.  Lucas,  IS 
W.  Va.  429. 

J.  WHO  ARE  SPECIAL  RECEIVERS —WEST 
VIRGINIA.— It  Is  the  practice  in  West  Virginia, 
however,  to  treat  trustees,  special  commissioners, 
and  others  empowered  or  directed  to  sell,  as  apedal 
receivers  of  the  proceeds  of  the  sale.  And  in  such 
cases,  except  under  special  circumstances,  such 
trustees  and  commissioners  to  sell,  are  not  cbarge- 
able  with  interest  on  the  proceeds  of  sale.  And  a  re- 
ceiver, general  or  special,  as  the  law  now  is  in  this 
state,  has  no  authority  to  Invest  or  loan  out  at  inter- 
est any  such  funds  in  his  hands,  unless  ordered  by 
the  court  so  to  do.  Darby  v.  Gilliffan.  37  W.  Va.  S9, 
16  S.  E.  Rep.  607. 

Plsclnir  Assets  of  Estate  in  Hands  of  Receiver- l%r^ 
sonsl  Representative.— In  a  creditors*  suit  a  court  of 
equity  has  authority  to  call  in  the  assets  of  the 
estate  from  the  personal  representatives  and  place 
them  in  receivers'  hands.  Davis  v.  Chapman.  81  Va. 
67.  1  S.  E.  Rep.  472:  Farmer  v.  Yates,  23  Qratt.  I4&. 
See  in  general  connection,  Crumllsh  v.  Shen.  Val. 
R.  Co.,  40  W.  Va.  687.  22  S.  E.  Rep.  90. 

K.  RIGHTS  ACQUIRED  BY  SUIT. 

Lien— Wlien  It  Begins  —A  creditor  at  large,  success- 
fully suing  to  set  aside  a  deed  conveying-  property 
in  fraud  of  creditors,  has  a  lien  on  the  property 
from  the  time  of  suit  brought;  and  a  creditor,  who 
comes  Into  the  suit,  shall  have  a  like  lien  from  the 
filing  of  his  petition;  but,  as  against  creditors,  with 
or  without  notice,  and  purchasers  for  value  without 
notice,  from  the  time  of  his  fillnir  a  memorandum  of 
his  He  pendens.  Davis  v.  Bonney,  89  Va.  7B5.  17  S.  £. 
Rep.  229:  Wallace  v.  Treakle.  27  Gratt  479.  See  is 
this  connection,  Baer  Sons  Groc  Co.  v.  Williams,  4S 
W.  Va.  823.  27  S.  E.  Rep.  845. 

Same— Priority.— And  creditors  may,  by  petition. 
eo  into  a  suit  attackiuff  a  deed  on  the  ground  of 
fraud,  and  their  priority  will  be  determined  by  the 
dateof  filinff  their  petition,  unless  they  have  other 
ffround  of  priority.  Richardson  v.  Raiphsnyder.  40 
W.  Va.  15,  20  S.  E.  Rep.  854. 

But,  if  several  creditors  under  j  udffments  of  differ- 
ent dates,  resort  to  a  court  of  equity  for  satisfaction 
out  of  an  equitable  interest  of  their  debtor  in  real 
estate,  they  are  to  have  satisfaction  out  of  the  fund, 
according  to  the  order  of  their  judgments  in  jxAnl 
of  time,  the  elder  being  entitled  to  priority  over  the 
younger.    Haley s  v.  Williams.  1  Leiffh  14a 

Same— Msrshsilnif.— And  If  in  a  suit  broug-ht  by  a 
judgment  creditor  against  the  judgment  debtor  to 
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sell  his  lands  to  satisfy  tlie  Hens  thereon,  one  of  bis 
creditors  has  a  lien  on  two  parcels  of  land,  to  onl3' 
one  of  which  the  other  lien  creditors  can  resort  for 
the  payment  of  their  debts,  a  court  of  equity  will 
require  the  creditor  havlnt?  two  securities  to  ex- 
haust the  one  to  which  he  only  can  resort  for  the 
payment  of  his  debt,  before  he  is  entitled  to  charsre 
the  other  land  of  the  debtor,  to  which  alone  the 
other  lien  creditor  can  resort  Kan.  Val.  Bit.  v.  Wil- 
son, 25  W.  Va.  242. 

Enforcement- Consolidation— Appeal.  —  Where  sev- 
eral judgment  creditors  with  judgments  each  below 
$500,  unite  in  one  suit  to  enforce  their  liens  on  the 
Judgment  debtor's  land,  and  their  bill  Is  dismissed 
by  the  court  below,  this  court  has  no  jurisdiction  to 
entertain  their  appeal.  Thompson  v.  Adams.  82  Va. 
«72;  Umbarger  v.  Watts,  25  Gratt.  167.  See  in  this 
connection,  Devries  v.  Johnston,  27  Gratt  806. 

CoMStlon  oILIts  Enforcement.— The  lien  of  a  judg- 
ment is  a  creature  of  statute,  and  cannot  be  en- 
forced In  equity  after  It  ceases  to  be  enforceable  at 
law.  Hutcheson  v.  Qrubbs.  80  Va.  251 :  Va.  Code  1887. 
13578. 

Suit  to  5et  Aside  Deed— Application  of  PnrchaM 
Money.— Though  a  bill  seeks  to  set  aside  a  deed  for 
fraud,  yet,  if  it  makes  a  case  entitling  the  plaintiff 
to  be  paid  out  of  the  purchase  money  of  the  land, 
and  asks  for  general  relief,  though  the  fraud  is  not 
proved,  they  may  have  the  purchase  money  applied 
to  the  payment  of  their  judgments.  Hale  v.  Home, 
SI  Gratt  112. 

Re-estlmate— Resale.- Where  in  a  suit  to  which 
creditors  and  heirs  are  parties,  the  widow  affrees  to, 
sell  her  dower  at  a  price  approved  by  a  decree  of  the 
court,  a  resale  and  re-estlmate  will  not  be  decreed 
on  the  ground  that  the  allowance  was  excessive 
especially  when  the  creditors  do  not  complain. 
Scott  V.  Ashlin,  86  Va.  561, 10  S.  £.  Rep.  751. 

L.  DECREE. 

Effect— Limitation.— Upon  an  entry  of  a  decree  for 
an  account  in  a  technical  creditors*  bill  or  one  which 
Is  substantially  so,  time  ceases  to  run  affainst  all 
creditors  of  the  estate.  Norvell  v.  Little,  79  Va.  Ul ; 
Bank  of  Old  Dominion  v.  Allen,  76  Va.  200 ;  Houck  v. 
Dunham,  02  Va.  211,  23  S.  E.  Rep.  288. 

Appeal-Two  Decrees.— And  in  Burkholder  v.  Lud- 
1am.  80  Gratt.  255,  a  bill  was  filed  by  judgment  credit- 
ors to  subject  real  estate  held  by  different  parties 
to  the  satisfaction  of  their  judgments  ;  there  was  a 
decree  dLsmissing  the  bill  as  to  one  of  the  parties, 
from  which  there  was  no  appeal :  subsequently 
there  was  another  decree  subjecting  the  other  par- 
cel of  land  ;  and  the  holder  of  this  land  obtained  an 
appeal  from  this  last  decree.  The  court  held  that 
the  last  appeal  did  not  bring  up  the  first  decree,  and 
that  the  appellees  could  not  set  out  any  objection  to 
the  first  decree  upon  the  appeal.  Repass  v.  Moore, 
06  Va.  147,  80  S.  £.  Rep.  458. 

How  Decree  Should  Distribute  Proceeds.— Moreover, 
in  a  creditors'  suit  to  reach  a  debtor's  property,  con- 
veyed by  him  in  trust  for  his  wife  and  children, 
where  the  deed  is  on  valuable  consideration  Quoad 
the  children  only,  the  land  should  be  decreed  to 
be  sold,  after  the  widow's  dower  in  it  has  been  as- 
signed, and  the  proceeds  applied,  first  to  pay  the 
children's  claims,  and,  secondly,  to  satisfy  the  debts. 
Rixey  V.  Deltrick.  86  Va.  42,  6  S.  E.  Rep.  615;  White  v. 
Kennedy,  23  W.  Va.  221. 

Reversal.— And  if  a  suit  is  brought  by  a  judgment 
creditor  to  subject  lands  of  his  debtor  to  payment 
of  his  judgments,  and  the  lands  have  been  sold 
under  decree  in  the  cause,  and  the  sale  has  been 


confirmed,  and  it  appears  that  the  necessary  par- 
ties were  not  formally  or  informally  before  the 
court  the  decree  ordering  the  sale  to  be  made,  as 
well  as  the  decree  confirming  the  sale  made  in  pur- 
suance thereof  will  be  reversed  and  the  sale  set 
aside.  Pappenheimer  v.  Roberts,  24  W.  Va.  702.  See 
ante.  "Necessary  Parties." 

Appeal.— And  if  a  creditors*  bill  is  brought  against 
the  administrator  of  a  decedent  and  other  defend- 
ants, not  designated  therein  as  his  heirs,  or  as  bis 
creditors,  praying  for  a  settlement  of  the  admin- 
istration accounts  of  such  administrator,  and  for  a 
sale  of  the  lands  of  such  decedent  for  the  payment 
of  debts,  and  such  other  defendants  are  treated  by 
Che  court  and  decreed  against  as  such  heirs  ;  if  one 
of  them  appears  and  answers  such  bill,  and  makes 
defence  thereto,  and  the  court  improperly  decrees 
the  lands  to  be  sold  after  the  payment  of  the  debts, 
he  may  appeal  from  such  decree,  although  he  is  not 
designated  in  the  appeal  as  an  heir  of  the  decedent 
and  if  such  decree  be  erroneous,  as  to  him,  it  will  be 
reversed  as  to  all  such  other  defendants.  White  v. 
Kennedy,  28  W.  Va.  221.  See  monographic  note  on 
"Decrees"  appended  to  Evans  v.  Spurgln.  11  Gratt 
615. 

M.  Bllili  PRO  CONFESSO— SUPERSEDE  AS.— 
When  a  creditors'  bill  is  brought  to  sell  lands  of  the 
debtor,  and  the  defendant  fails  to  answer  or 
plead,  and  decrees  in  the  cause  are  made  and  en- 
tered on  bill  taken  for  confessed,  but  the  defendant 
appears  and  files  exceptions  to  the  report  of  sales 
made  by  the  commissioner  of  the  court  and  the 
court  overrules  the  exceptions  to  such  report  of 
sales,  the  appellate  court  will  consider  and  deter- 
mine the  appeal  and  euvenec^at  of  the  debtor  as  to 
so  much  of  the  action  of  the  court  as  relates  to 
said  exceptions  and  the  overruling  thereof,  but  will 
generally  dismiss  the  appeal  and  tupersedsas  as  im- 
properly allowed  as  to  other  decrees  in  the  cause 
and  parts  thereof,  which  were  made  and  rendered 
on  bill  taken  for  confessed,  the  appellant  not  having 
applied  to  the  circuit  court  or  the  judge  thereof  in 
vacation,  to  reverse  or  correct  the  same  according 
to  the  provisions  of  the  6th  section  of  chapter  134  of 
the  Code,  before  applying  for  and  obtaining  the 
appeal  and  tuperaedeas  as  to  such  decrees  and  parts 
thereof,  as  were  made  on  the  bill  taken  for  con- 
fessed.   Hartley  &  Co.  v.  Roffe,  12  W.  Va.  402. 

N.  PLEADING. 

Issue.— And  where  a  general  creditors'  bill  alleges 
that  the  rents  and  profits  of  defendants'  lands  will 
not  pay  the  liens  within  five  years,  and  the  answer 
denies  the  allegation,  the  value  of  the  lands  is  made 
an  issue,  and  it  is  the  duty  of  the  court  to  ascertain 
their  value  with  reasonable  certainty  before  de- 
creeing their  sale.  Dillard  v.  Krise,  86  Va.  410,  10  S. 
£.  Rep.  480. 

Plea— When  Multifarious.— Where  a  creditors'  bill  is 
based  upon  a  judgment  on  a  note,  which  judgment 
is  joined  against  all  defendants,  and  he  notifies  all 
the  creditors  having  several  judgments  against  any 
of  these  defendants  severally,  the  bill  is  not  multi- 
farious.   Shen.  Val.  Nat  Bank  v.  Bates,  20  W.  Va.  210. 

Same— RefMtltlon.— And  a  plea,  that  is  only  another 
mode  of  asserting  an  objection  to  a  plea,  that  has 
already  been  asserted  by  an  overruled  demurrer, 
should  be  rejected.  Thus,  a  plea  that  judgments 
were  assigned  to  plaintiff  on  division  of  the  assets 
of  the  firm  composed  of  him  and  the  assignors,  that 
they  are  collectible  from  the  debtor,  and  that  the 
assignor  is  not,  nor  has  ever  been,  liable  on  them, 
is  properly  rejected,  it  being  but  another  mode  of 
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objectlnff  to  the  parties,  and  is  not  relevant  to  any- 
thlnff  In  the  plea.    Preston  v.  Aston,  85  Va.  104, 7  S. 
£.  Rep.  844. 
AllcgatioiHi— Averment  of  Suit  Pending— Demurrer.— 

And  if  a  lien  creditor  brlnsrs  suit  to  subject  the  real 
estate  of  bis  debtor  to  tbe  payment  of  his  debt,  the 
fact  that  his  bill  avers  that  there  is  then  pending*  a 
suit  by  another  creditor,  to  subject  the  same  real 
estate  to  their  debts,  is  not  g'round  for  sustainincr  a 
demurrer  to  such  bill.  See  v.  Rogers,  81 W.  Va.  478, 
7  S.  E.  Rep.  486. 

Retention  of  Case  on  Docket.— Moreover,  where  in 
a  creditors*  suit  the  original  plaintiff  has  obtained 
satisfaction  of  his  debt,  and  has  dismissed  the  suit 
as  to  himself.  It  is  not  error  to  retain  the  case  on  the 
docket,  under  the  original  title  for  further  proceed- 
ings in  behalf  of  other  parties,  as  no  prejudice  is 
done  the  original  plaintiff  thereby.  Linsey  v.  Mc- 
Oannon,  9  W.  Va.  154. 

Exhiblt4.-And  iq  Love  v.  Tinsley,  82  W.  Va.  25. 9  S. 
£.  Rep.  44.  a  judgment  creditor,  in  a  bill  to  enforce 
his  judgment  lien,  alleged  that  he  filed  as  part  of 
his  bill  copies  of  his  Judgment  and  of  the  lien 
docket  marked  "Exhibit  B**  and  "C"  but  "Exhibit 
B,"  the  copy  of  the  Judgment,  was  not  found  among 
the  papers,  or  copied  as  part  of  the  record.  The 
court  declared  that  it  was  probable  that  "Exhibit  B" 
was  never  filed,  but  nevertheless  it  was  probable 
that  it  existed,  and  it  was  so  necessary  to  a  just 
decision  of  the  cause,  that  it  was  proper  for  the 
court  to  remand  the  case  to  the  lower  court  in  order 
that  the  plaintiff  might  have  an  opportunity  to  sup- 
ply such  exhibit. 

Control  of  Pond  Assumed  by  Court- In  a  creditors' 
suit  the  whole  administration  of  the  fund  is  assumed 
by  the  court,  the  assets  are  marshaled  and  a  decree 
is  made  for  the  benefit  of  all  the  creditors  who  may 
come  in  under  the  decree,  or  by  petition  in  the 
cause,  and  prove  their  demands  before  the  master 
commissioner,  to  whom  it  is  referred  to  take  an 
account  of  all  the  debts  charged  on  the  fund,  and 
all  who  do  so  will  obtain  satisfaction  equally  with 
the  plaintiff,  and  will  be  treated  as  parties  to  the 
cause.  And  if  after  reasonable  notice  they  fail  to 
come  in  before  tbe  master,  or  by  petition,  they  will 
be  excluded  from  the  benefit  of  the  decree,  at  least 
in  the  case  of  suits  against  the  estates  of  deceased 
debtors,  whilst  they  will  be  bound  by  any  act  done 
under  authority.    Umbarger  v.  Watts,  26  Gratt  171. 

Refusal  to  Delay  Cause.— And  where  a  judgment 
creditor  files  his  bill  against  a  judgment  debtor  and 
other  judgment  alienors,  to  enforce  his  judgment 
Hen,  and  the  debtor  files  his  answer,  claiming  that 
the  consideration  of  the  bond,  on  which  the  plain- 
tiff's judgment  was  recovered,  has  In  part  failed; 
and  claimed  a  credit  on  such  judgment  to  the 
extent  of  such  failure,  and  also  filing  an  amended 
answer  setting  up  such  failure  of  consideration 
more  specifically,  and  thereupon  the  plaintiff  files 
an  amended  bill,  bringing  all  the  parties  Interested 
in  such  consideration,  if  any,  before  the  court,  and 
setting  up  such  a  state  of  facts  as  would.  If  true,  show 
that  there  ought  not  to  be  any  credit  on  the  judg- 
ment, and  the  plaintiff  replies  generally  to  the 
answer,  and  the  defendant  debtor  does  not  answer 
the  amended  bill,  neither  are  the  facts  therein  set 
up  controverted,  and  no  proof  is  taken  as  to  such 
alleged  failure  of  consideration,  the  court  does  not 
under  such  circumstances  err  In  refusing  to  delay 
the  hearing  of  the  cause  and  decree  that  plaintiff's 
judgment  shall  be  paid  in  full.  Scott  v.  liUdington. 
14  W.  Va.  888. 


O.  EVIDENCE.— In  a  creditor's  suit  to  enforce  a 
Judgment  rendered  against  a  surety,  on  an  issue 
whether  the  plaintiff  be  compelled  to  first  seek 
satisfaction  out  of  property  which  the  principal  was 
alleged  to  have  conveyed  to  a  third  person  in  trust 
for  the  payment  of  plaintiff's  claim,  the  deed  of 
trust  Is  Inadmissible  against  the  plaintiff,  he  not 
being  a  party  thereto.  Price  v.  Thrash,  90  Gratt 
515. 

And  in  a  contest  between  creditors  and  the  wife 
of  an  insolvent  debtor  claiming  property  levied 
upon  as  the  husband's  property  under  execntioos 
against  him,  declarations  of  the  husband  as  to  the 
ownership  of  the  property  are  not  admissible  as 
evidence  against  the  wife.  Trapnell  v.  Ck>nklyn,  87 
W.  Va.  242.  16  S.  E.  Rep.  67a  See  also,  Stockdale  v. 
Harris.  23  W.  Va.  499. 

P.  TRIAL. 

In  Qcneral— Determining  Mode  of  ReMef. — Where  A 
executes  his  note  to  B  for  an  amount  three  or  four 
times  greater  than  is  due  and  owing  from  A  to  B. 
and  executes  a  deed  of  trust  on  a  certain  tract  of 
land  to  secure  its  payment,  this  tract  of  land  being 
all  the  visible  real  estate  owned  by  A  at  that  time, 
and  at  a  sale,  made  under  the  deed  of  trust,  B  be- 
comes the  purchaser  of  the  land  at  less  than  Its  real 
value,  these  facts  being  alleged  In  a  bill  filed  by 
subsequent  Judgment  creditors  of  A.  who  are  also 
creditors  at  the  time  of  the  execution  of  the  deed, 
and  being  sustained  by  the  evidence,  it  is  error  to 
dismiss  the  bill,  without  an  inquiry  being  first 
directed  to  ascertain  the  true  amount  dne  from  A 
to  B,  at  the  time  of  the  sale,  as  well  as  of  the  value 
of  the  land,  with  the  view  of  determining  the  proper 
mode  and  measure  of  the  relief  to  which  the  plain- 
tiff may  be  entitled,  as  connected  with  said  deed  of 
trust  and  sale.    Smoot  v.  Newberry,  8  W.  Va.  40a 

Same— Court's  Power  to  Pass  upon  Valldfty  of  Instru- 
ments.—A  court  of  equity  has  Jurisdiction  to  nass 
upon  the  validity  and  regularity  of  the  record  of  a 
deed  in  the  office  of  the  clerk  of  the  county  conrt 
In  a  suit  pending  by  a  creditor's  bill,  which  alleges 
that  by  reason  of  defects  in  the  acknowledgment 
such  deed  must  be  postponed  to  the  liens  sought  to 
be  enforced  by  a  bill.  Janesville  H.  T.  Co.  v.  Boyd. 
85  W.  Va.  240, 18  S.  E.  Rep.  381. 

Reference. 

When  Commissioner  IncMopetent.— A  commissioner 
is  incompetent  to  take  and  report  an  account  in  a 
general  creditors'  suit  in  which  he  is  a  creditor  and 
a  party.    Dlllard  v.  Krise,  86  Va.  410,  10  S.  K.  Repu  4S0L 

Necessity  of  Reference.— And  before  a  decree  can 
be  entered,  at  the  petition  of  judgment  creditors, 
ordering  a  sale  of  land,  a  cause  should  be  referred 
to  a  commissioner  of  the  court  that  the  Judgment 
debtor  may  have  an  opt>ortunity  of  showing  any 
set-offs  to  which  he  may  be  entitled.  Kendrick  v. 
Whitney.  28  Gratt.  646. 

Effect  of  Order— Suspension.- A  decree  or  order  of 
reference  to  a  commissioner  in  one  creditor's  suit 
operates  a  suspension  of  all  other  pending  suits  for 
the  administration  of  the  debtors'  assets;  and  such 
decree  may  be  made  in  the  cause  first  ready  for 
hearing,  although  it  may  not  be  the  suit  first  insti- 
tiited.    Bilmyer  v.  Sherman,  28  W.  Va.  656. 

Report 

RenUI  Value  of  AU  Lands  Should  Be  included.— In  a 
suit  to  enforce  a  Judgment  lien,  where  there  has 
been  a  reference  to  ascertain  whether  or  not  de- 
fendant's "property  would  rent  for  a  sufficient  sun 
in  five  years  to  pay  the  Indebtedness  of  defendant.'* 
the  commissioner  should  consider  and  report  the 
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rental  value  of  all  lands  owned  by  defendant 
thouffh  in  counties  other  than  tbe  one  in  which  the 
suit. was  heeun.  Kane  v.  Mann,  98  Va.  289.  24  S.  E. 
Rep.  938. 

Conclustvenecs  of  Report.— And  in  a  suit  by  judg- 
ment creditors  against  a  debtor  owning  land,  and 
other  judgment  creditors,  the  report  of  a  commis- 
sioner, therefor  appointed,  as  to  the  priority  of  the 
various  liens.  Is  conclusive  save  as  to  the  parts 
properly  excepted  to  before  the  hearing.  Hutton  v. 
Lockridffe.  22  W.  Va.  ISO. 

Hearinff-Kight  of  Creditors  to  Contest  CIbIbm.— 
Where  a  reference  has  been  made  to  a  commissioner 
to  settle  the  accounts  of  an  Intestate,  the  creditors 
may  appear  before  the  commissioner  and  contest 
the  claims  of  each  other.  Woodyard  v.  Polsley.  14 
W.  Va.  211. 

Q.  JUDGMENT  AND  DECREE. 

1.  iNGBNEBAIi. 

Decree  for  Account  of  Debts.— Where  the  judgment 
creditors  of  a  bankrupt  debtor  file  a  bill  against  the 
administrator  and  heirs  of  a  debtor's  surety,  to 
subject  the  surety's  land  to  the  payment  of  the 
debts,  and  other  creditors  are  admitted  by  petition. 
the  plaintiffs  are  entitled  to  a  decree  for  an  account 
of  debts.  Ewlng  v.  Ferguson,  88  Gratt  548.  See  in 
general  connection.  Core  v.  Cunningham.  27  W.  Va. 
a07. 

When  Decree  In  Pavor  of  Receiver  Not  Inproper.— 
And  a  decree  rendered  on  a  creditors'  bill  is  not 
erroneous  because  rendered  In  favor  of  a  receiver, 
rather  than  complainants,  as  such  decree  vests  no 
title  in  the  receiver,  but  virtually  keeps  the  prop- 
erty in  citttodia  leoU.  Harman  v.  McMullin.  85  Va. 
187.  7  S.  E.  Rep.  849. 

Order  of  Making  Decree.— Moreover,  where  several 
creditors*  suits  are  pending,  the  decree  may  be  made 
in  the  cause  first  ready  for  a  hearing,  though  that 
is  not  the  first  suitbrought.  Stephenson  v.  Tavern- 
ers,  9  Gratt  398. 

Assignment  of  Specific  Portion  of  Debtor's  i^roperty. 
— But  in  no  case  can  a  court  of  equity  assign  to  a 
creditor  a  specific  portion  of  his  debtor's  property. 
Auld  V.  Alexander,  6  Rand.  97. 

Insolvent  Cosureties— Contribation.— And  in  a  suit 
In  equity  to  subject  the  land  of  a  judgment  debtor 
to  judgments  against  him,  which  are  numerous,  and 
In  favor  of  different  persons,  the  fact  that  in  one  of 
the  debts,  he  is  surety  with  other  solvent  sureties 
of  an  insolvent  principal,  does  not  require  that 
lands  of  the  insolvent  cosureties  be  brought  into 
the  case,  and  subjected  to  pay  a  portion  of  that  debt, 
though  these  cosureties  are  parties  by  reason  of 
the  right  of  contribution:  nor  does  It  require  a  de- 
pree  of  contribution  therein.  Farmers'  Bank,  etc., 
▼.  Woodford,  84  W.  Va.  480, 12  S.  E.  Rep.  644. 

Decree  Based  on  Commissioner's  Report— When  Er- 
roneous.—In  Parr  v.  Baldwin  (Va.  1892).  14  S.  E.  Rep. 
708,  it  appeared,  upon  the  filing  ot^  creditor's  bill, 
that  the  debtor  had  executed  a  deed  of  trust  on  cer- 
tain land  to  secure  a  note  given  to  complainant,  and 
one  given  to  another  person;  that  the  complainant 
liad  agreed  that  the  latter  note  might  have  priority, 
but  relinquished  no  other  right:  and  that  for  this 
purpose  the  debtor  was  allowed  to  cut  timber  on 
the  land,  and  apply  the  net  proceeds  to  the  payment 
of  the  note.  The  court  held  that  a  decree  as  to  the 
amount  due,  based  on  a  commissioner's  report, 
should  be  set  aside,  where  evidence  showed  that  a- 
part  of  the  proceeds  of  the  timber  had  been  applied 
to  an  old  indebtedness,  instead  of  to  the  note  men- 
tioned in  the  deed  of  trust,  and  that  a  certain  amount 


of  timber  had  been  cut  and  sold,  and  that  less  than 
one-half  of  this  amount  had  been  credited  as  pay- 
ment on  the  note,  and  that  these  errors  were  not 
remedied  in  the  decree. 

Decree  for  Purchase  Money,  Interest  and  Costs— 
When  Proper.— If  on  a  creditor's  bill  to  subject  the 
estate  of  a  defendant,  who  is  a  special  commissioner 
in  another  suit.  It  appears  that  the  defendant, 
without  having  given  bond  as  required  by  the 
decree  under  which  he  acts,  has  collected  the  pur- 
chase money  for  certain  land  sold  by  him.  and  mis- 
applied it;  that  a  rule  afterwards  issued  against 
the  purchaser  under  which  said  land  was  resold, 
and  a  personal  judgment  against  the  purchaser  en- 
tered for  the  deficiency;  and  that  the  defendant 
executed  a  trust  deed  to  Indemnify  the  purchaser 
for  loss  by  such  misapplication,  it  is  proper  for  the 
lower  court  to  decree  to  the  purchaser  his  original 
purchase  money  with  Interest  and  costs,  without 
adjudging  further  that  the  amount  of  such  personal 
judgment  should  also  be  paid  out  of  the  estate. 
Eggleton  V.  Dinsmore.  84  Va.  868,  6  S.  E.  Rep.  146. 

When  Resident  Defendant  May  Be  Regarded  as  a 
Trustee  for  Nonresident  Defendant— Effects  In  Pos- 
session—And where  it  appears  in  a  suit  in  chan- 
cery, against  a  resident  and  a  nonresident 
defendant,  that  the  resident  defendant  is  not  a 
debtor  of  the  absentee  but  holds  effects  belonging 
to  him,  by  a  title  not  effectual  against  creditors  or 
without  any  title  at  all,  he  may  be  considered  a 
trustee  for  the  use  of  creditors,  as  to  any  property 
remaining  in  specie  in  his  hands.  Gibson  v.  White, 
8  Munf .  94. 

2.  RKiiOBF  Not  Pratcd  tob.— The  rule  is  still 
maintained  in  equity  that  a  complainant  cannot 
have  relief  in  the  absence  of  proof  which  sub- 
stantially establishes  the  case  which  his  bill 
presents.  Thus  in  Baugher  v.  Eichelberger,  11  W. 
Va.  217,  there  was  a  creditor's  bill,  filed  to  enforce 
liens  on  a  particular  tract  of  land.  It  was  held  that 
such  bill  would  only  warrant  a  decree  against  that 
tract;  and  to  allow  the  accounting  to  extend  to  and 
embrace  liens  on  all  defendant's  lands  was  error. 

8.  Claims. 

Presentation  and  Proof.— Pending  a  bill  in  equity  to 
enforce  a  judgment. lien  against  a  debtor's  land, 
persons  who  have  meanwhile  obtained  judgments 
against  him  may  be  permitted  to  prove  the  same 
before  a  commissioner,  under  the  general  order  to 
enforce,  and,  so  far  as  practicable,  without  delaying 
the  plaintiff's  cause,  may  file  petitions  to  be  made 
parties  thereto.    Marling  v.  Robrecht.  18  W.  Va.  440. 

And  where  a  bill  sets  up  complainant's  claim  only, 
and  does  not  purport  to  be  a  creditors'  bill,  and 
other  creditors  come  in  by  petition,  a  decree  of 
account  of  debts  may  be  entered,  which  will  operate 
a  suspension  of  other  suits  of  creditors,  who  must 
prove  their  debts  under  said  decree.  Burn  v. 
Keller,  79  Va.  415;  Ewing  v.  Ferguson,  33  Gratt  548. 

But  upon  a  bill  by  creditors  of  a  decedent,  to 
charge  the  debts  due  on  the  debtor's  real  estate  In 
the  hands  of  devisees,  the  court  should  always  make 
an  order  to  call  in  all  creditors  of  the  estate,  to  re- 
ceive their  dividends  of  the  real  assets.  Kinney  v. 
Harvey.  2  Leigh  70. 

Moreover,  after  a  decree  for  a  general  account  of 
debts  in  a  creditors'  suit,  other  creditors  may  come 
in  and  prove  their  claims  before  the  commissioner 
to  whom  the  cause  Is  referred.  This  should  be 
done  by  the  creditor  or  some  one  authorized  by  him, 
and  not  by  the  administrator  of  the  debtor  whose 
duty  it  is  to  represent  the  estate.    The  better  prac- 
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tlce  is  to  require  the  creditor  to  file  an  affidavit  that 
the  debt  remains  due,  but  the  affidavit  Is  not  evi- 
dence to  prove  the  debt  Ctonrad  v.  Fuller.  98  Va. 
10,  84  S.  E.  Rep.  898. 

And  if  a  creditor  Is  admitted  as  a  party  plaintiff 
for  the  purpose  of  obtainlner  a  portion  of  an  equita- 
ble fund,  he  may,  on  flliner  his  >)111,  at  once  prove 
the  claim  before  a  commissioner  without  waltlng- 
untll  the  cause,  as  to  him.  shall  have  been  set  for 
hearlner  In  the  usual  course  of  the  court.  Ander- 
son V.  Anderson.  4  H.  &  M.  475. 

Allowance.— A  decree  In  a  creditor's  suit  disallow- 
ing a  claim  presented  by  the  administrator  of  a 
deceased  creditor  of  the  defendant  is  proper,  where 
the  demand  Is  stale  and  was  never  asserted  by  de- 
cedent in  his  lifetime,  and  by  reason  of  lapse  of 
time,  death  of  parties,  loss  of  evidence,  and  loose 
business  methods  of  the  parties,  an  accurate  and 
fair  settlement  of  their  account  is  impossible. 
Kavanauffh  v.  Kavanauffh,  98  Va.  049.  87  S.  E.  Rep. 
375. 

Conflrmatloii.— And  where.  In  a  creditor's  suit, 
judcmenu  against  the  administrator  of  a  decedent 
are  filed  before  a  commissioner,  and  he  reports 
them  as  liens  on  the  real  estate  of  such  decedent, 
and  the  report  is  confirmed  without  exception.  It  Is 
too  late  to  make  objections  to  the  claims  after  con- 
firmation of  the  report,  unless  It  is  done  by  petition 
for  a  rehearing  or  a  bill  of  review.  Arnold  v.  Cas- 
ner.  22  W.  Va.  444. 

4.  Sajlb. 

o.  Necessity  and  Propriety  of  Decree  for  Sale. 

L«id  Induded  In  flarriage  Settlement— Showing 
Value.— In  a  creditor's  suit  to  subject  to  the  pay- 
ment of  a  Judgment,  land  which  the  Judgment 
debtor  in  a  marriage  settlement  settled  upon  his 
wife,  it  is  not  necessary  to  show  the  assessed  value 
of  the  wife's  land  before  a  decree  for  sale.  Slvely 
V.  Campbell,  28  Gratt  898.  And  In  Grantham  v. 
Lucas,  24  W.  Va.  281,  the  broader  principle  is  laid 
down  that.  In  suits  to  subject  real  estote  to  the  pay- 
ment of  liens  thereon.  It  is  not  necessary  to  ascer- 
tain the  value  of  real  esUte  before  its  sale  is 
ordered.    Grantham  v.  Lucas,  24  W.  Va.  281. 

Propriety  of  Decree  for  Sale  without  Inquiry  Con. 
oeming  Rents  and  Profits  -And  In  Ewart  v.  Saunders, 
25  Gratt.  208.  a  suit  was  filed  in  equity  to  bubject 
land  to  satisfy  a  judgment,  and  the  biU  stoted  a 
valuation  of  the  land,  and  that  the  Judgment  could 
not  be  satisfied  from  the  rents  and  profits  in  five 
years.  The  answer  said  nothing  on  the  subject, 
and  no  application  was  made  for  an  enquiry,  but 
the  court  in  its  decree  expressed  the  opinion  that 
the  Judgment  could  not  be  satisfied  out  of  the 
rents  and  profits  in  five  years,  and  appointed  a 
commissioner  to  sell  the  land.  It  was  held,  that  as 
the  statute  prescribed  no  particular  mode  by  which 
it  should  be  made  to  appear  that  the  rents  and 
profits  would  not  pay  the  Judgment  In  five  years, 
if  none  of  the  parties  asked  for  an  enquiry,  there 
could,  in  a  proper  case,  be  a  decree  for  the  sale  of 
the  laud  without  it. 

Fund  In  Another  Court  Applicable  to  Payment  of 
Debts— Propriety  of  Decree  for  Sale.— Moreover,  if  it 
appears  from  the  pleading  and  proof  la  a  creditors' 
suit,  that  Judgment  creditors  are  enforcing  their 
Uens  or  debts  In  another  court,  against  the  parties 
liable  for  such  other  debts,  and  that  there  is  a  large 
fund  under  the  control  of  the  latter  court,  appli- 
cable to  such  debts,  it  Is  error  to  decree  the  sale  of 
land,  on  the  failure  of  the  debtor  to  pay  the  entire 
amount  of  such  Judgment,  without  taking  steps  to 


ascertain  what  would  remain  unpaid,  after  the 
application  of  such  funds  to  the  liquidation  of  soch 
Judgments.    Murdock  v.  Welles,  9  W.  Va.  5Sfc 

Land  Decreed  to  Be  Sold  for  Casta— Wbea  Pi  imiafi 
and  Brroneotts.— And  where  there  are  several  cred- 
itors claiming  to  be  paid  their  debts  oat  of  the  land 
of  a  debtor,  some  by  deed  and  others  by  jndgmenL 
an  interlocutory  decree,  in  a  bill  to  wbich  they  are 
parties,  not  deciding  upon  their  rights,  but  directiiir 
the  land  to  be  conveyed  and  sold  for  cash,  and  the 
proceeds  to  be  paid  into  the  cause,  is  premature 
and  erroneous,  as  it  tends  to  discoaracre  bidden. 
thereby  sacrificing  the  property.  Cole  v.  McBae.  6 
Rand.  644. 

b.  Account  of  Liens  as  Condition  Prec€€Unt.—Uon- 
over,  an  account  of  liens  and  priorities  should  be 
taken  before  there  is  a  sale  of  the  land  In  qaestiiia. 
Rohrer  v.  Travers,  11  W.  Va.  146;  Kendrlck  v.  Whit- 
ney, 28  Gratt  646.  See  monographic  note  on  "Judi- 
cial Sales"  appended  to  Walker  v.  Paflre,  31  GraiL 
636,  and  cases  cited. 

c  When  Sale  Dependent  on  Amount  of  Rents  and  Fru- 
its.—And  upon  a  bill  to  enforce  a  Judsment  lieo.  a 
court  may  decree  a  sale  of  the  land;  bat  is  not 
bound,  and  ought  not  to  decree  such  sale  if  the 
rents  and  profits  of  the  land  will  satisfy  the  rents 
charged  upon  it  in  a  reasonable  time,  unless  consent 
to  such  sale  be  made.    Rose  v.  Brown.  11  W.  Va.  itt 

And  an  Inquiry  as  to  the  amonnt  of  the  rents  and 
profits  should  be  made  even  though  there  is  no 
averment  in  the  bill,  or  admission  or  proof  regard- 
ing them.  Price  v.  Thrash.  80  Gratt.  &1&  See  mon- 
ographic note  on  "Judicial  Sales"  appended  u> 
Walker  v.  Page,  21  Gratt  686^ 

As  further  held  in  Horton  v.  Bond.  28  Gratt  SlS^ 
upon  the  filing  of  a  bill  by  a  Judgment  creditor  to 
subject  the  lands  of  the  principal  debtor  and  his 
sureties,  it  is  the  law  and  practice  in  courts  of 
equity  that  before  there  can  be  a  decree  for  a  sale 
of  the  lands,  it  must  be  made  to  appear  to  the  coon 
that  the  rents  and  profits  of  the  lands  in  five  years 
will  not  discharge  the  Judgment ;  also,  if  there  are 
incumbrances  they  and  their  priorities  must  be  as- 
certained by  a  commissioner :  also  the  title  to  the 
land  should  be  ascertained  and  settled.  See  In  gen* 
eral  connection,  McClung  v.  Beime,  10  Lieigh  SM. 

Furthermore,  it  is  error  to  decree  a  sale  of  land. 
where  on  a  commissioner's  report  that  the  rents 
and  profits  of  the  land  will  pay  the  debts  in  five 
years,  there  is  an  Ineffectual  effort  to  rent,  which  is 
made  at  a  distance  from  the  land  and  at  an  unsuit- 
able season.  Mustatn  v.  Pannill.  86  Va.  SS,  9  S.  E- 
Rep.  419. 

However,  it  is  not  error  to  confirm  a  master's  re- 
port and  decree  a  sale  of  land,  where  the  master*! 
report  shows,  on  testimony  of  several  witnessei 
that  the  rents  and  profits  will  not  pay  the  dehts 
within  five  years,— the  annual  rents  being  tsNtt,  and 
the  debts  about  $2.fi00.  Cooper  v.  Daugherty,  86  Va. 
348,  7  S.  E.  Rep.  SS7. 

Moreover,  where  a  bill  which  has  been  taken  for 
confessed  charges  that  the  rents  and  profits  of  the 
land  will  not  pay  the  debt  in  five  years,  it  is  not  er- 
ror to  decree  a  sale  of  the  land  without  directing  as 
enquiry  whether  the  rents  and  profits  will  par 
the  debt  in  five  years.    Barr  v.  White.  30  Gratt  SI- 

And  after  the  debt  secured  by  a  trust  deed  falls 
due,  and  no  sale  is  made  thereunder,  such  deed 
standing  in  the  way  of  younger  liens,  a  court  of 
equity  will  Interfere  at  the  instance  of  a  Jadgmeat 
creditor,  and  will  direct  a  sale  of  the  land,  and  oos 
the   mere  equity  of  redemption  alone,   to  satislr 
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tlie  debts  of  botb  classes  of  creditors,  prorlded  the 
rents  and  profits  will  not  satisfy. the  liens  in  five 
years.    Laidley  v.  Hlnchman,  8W.  Va.  428. 

And  a  decree  is  proper,  which  annuls  certain 
other  decrees  preyiously  rendered  for  renting  the 
debtor*8  property,  none  of  which  decrees  have  been 
executed,  where  it  further  appears  that  the  real 
estate  will  not  in  five  years  rent  for  enouffh  to  dis- 
charge the  liens.  And  it  may  direct  a  sale  of  so 
much  of  the  property  as  may  be  necessary.  Preston 
V.  Aston,  86  Va.  104,  7  S.  E.  Rep.  844. 

It  should  be  observed  in  this  connection,  that  in  a 
suit  by  creditors  to  set  aside  a  fraudulent  convey- 
ance, the  arrantee  can  be  held  liable  for  rents  and 
profits  prior  to  the  time  of  the  decree  against  him, 
where  the  creditors  have  already  obtained  Judg- 
ments against  the  debtor.  Parr  v.  Saunders  (Va. 
1880),  11  S.  E.  Rep.  979. 

Furthermore,  upon  a  creditors'  bill  to  subject 
lands  of  a  debtor  to  the  payment  of  the  lien  of  a  J  udg- 
ment  thereon,  the  debtor  cannot  by  any  agreement 
with  his  wife,  who  is  in  nowise  bound  for  the  judg. 
ments,  and  is  not  a  party  to  the  suit,  have  the  rents 
and  profits  of  her  lands  considered  in  an  estimate  to 
ascertain  whether  the  rents  and  profits  of  his  lands 
for  five  years  will  pay  and  satisfy  such  judgment. 
Kane  v.  Mann,  08  Va.  289,  24  S.  E.  Rep.  088. 

6.  Nature  and  RsQuismo  or  a  Pbcbeb  for 
Sals.— A  decree  for  a  sale  of  land  to  satisfy  a  judg- 
ment, without  inquiring  into  and  protecting  the  in- 
terest of  a  tenant  in  possession  under  a  lease  made 
prior  to  the  J  udgment,  is  erroneous.  Moore  v.  Bruce, 
88  Va.  180,  7S.  E.  Rep.  196. 

And  where  the  bill  and  proceedings  specify  the 
land,  a  decree  for  the  sale  of  the  land  in  the  bill  and 
proceedings  mentioned,  or  so  much  as  may  satisfy 
the  purposes  of  the  decree  is  sufficiently  certain.  The 
maxim  "that is  certain  which  may  be  made  certain," 
applies.    Barger  v.  Buckland,  28  Oratt  860. 

And  where  a  judgment  creditor,  without  suing 
out  execution,  files  a  bill  to  subject  to  the  payment 
of  his  judgment,  property  conveyed  by  the  debtor, 
after  the  judgment  by  deed  of  trust  purporting  to 
convey  all  his  real  and  personal  estate,  and  the  bill 
is  dismissed  as  to  the  personal  property,  without 
prejudice  to  the  right  of  the  plaintiff  to  the  surplus 
after  satisfying  the  purposes  of  the  trust,  the  trus- 
tee should  be  directed  to  sell  the  land  and  satisfy 
tbe  judgment,  first,  out  of  the  proceeds,  and  after- 
wards apply  them  to  the  purposes  of  the  trust  Mut 
Assur.  Soc.  V.  Stanard,  4  Munf.  580. 

ft.  Oivnfo  DAT  toRrdbsm.— On  a  bill  to  enforce  a 
judgment  lien  it  Is  error  to  decree  a  sale  of  the 
real  estate,  without  giving  the  defendant  a  day  to 
redeem  the  property  by  paying  the  amount  charged 
apon  it;  but  It  is  not  giving  a  day  to  redeem,  to 
postpone  the  time  in  the  decree,  for  the  property 
to  be  advertised  and  sold.  Rose  v.  Brown,  11  W.  Va. 
122. 

7.  LBASB. 

Ascertaining  Propriety  of  Making  Lease— Term.— 
Upon  a  bill  filed  by  a  judgment  creditor  to  subject 
the  land  of  his  debtor  to  satisfy  his  debt,  under 
Virginia  Code  1878,  ch.  182, 1  0,  the  court,  in  order  to 
ascertain  whether  the  rents  of  the  land  will  pay 
the  debt  in  five  years,  should  generally  direct  the 
commissioner  to  offer  it  first  for  one  year,  and  if 
that  will  not  pay  the  debt  then  for  two  years,  and 
so  on,  if  necessary,  up  to  five  years,  closing  the  con- 
tract whenever  the  rents  will  pay  the  debt,  the 
term  of  payment  of  the  rent  to  be  fixed  by  the  court, 
looking  to  the  kind  of  property  and  the  usage  of  the 


countr3'.  If  it  will  not  rent  for  enough  In  five  years, 
the  commissioner  should  report  the'  fact  to  the 
court  for  further  proceedings.  Compton  v.  Tabor, 
88  Gratt  121. 

In  Winch.  &  Strasb.  R.  Co.  v.  Colfelt  27  Oratt  777, 
It  appeared  from  the  report  of  the  commissioner 
that  the  annual  rent  of  the  railroad  was  $87,000,  and 
the  debts  proved  were  but  91,286.91.  Upon  these 
facts  the  court  held  that  the  road  should  be  leased 
out  for  the  shortest  period,  for  which  a  sufficient 
rent  could  be  obtained  to  pay  the  debts  and  the 
costs  of  the  suit  And  if  to  accomplish  this  object 
It  was  necessary  to  lease  the  railroad  for  a  term 
which  would  yield  in  rents  a  sum  far  exceeding  the 
amount  of  the  judgments,  and  could  not  be  leased 
at  all  for  a  shorter  term,  the  creditors  were  enti- 
tled to  have  it  leased  for  the  longer  term. 

When  Improper  to  Lease  without  Consent  of  Parties. 
—And  in  an  action  by  Judgment  creditors  to  sub- 
ject certain  lands  of  their  judgment  debtors  to  the 
satisfaction  of  their  Judgments,  the  lands  were,  by 
consent  of  the  parties,  leased  by  the  officers  or 
agents  of  the  court  for  the  benefit  of  plaintiffs  from 
year  to  year  for  ten  years.  Before  the  expiration 
of  the  tenth  year,  the  court  made  an  order  that  the 
lands  be  leased  for  the  ensuing  year  at  public  auc- 
tion. On  appeal  by  defendants  from  such  order.  It 
was  held,  that  until  the  court  had  first  aiicertained 
or  determined  by  Its  decree  that  plaintiffs  had  a 
lien  upon  the  land  of  the  defendants,  or  upon  its 
rents  and  profits,  for  the  payment  of  some  debt  or 
liability,  the  court  had  no  right  to  rent  their  land 
without  their  consent  and  that  defendants  were 
entitled  to  recover  the  rents  and  profits  realized 
from  such  lease.  HoUingsworth  v.  Brooks,  7  W.  Va. 
669. 

8.  Amount  and  Prioritt  of  Lirns.— a  decree 
which  orders  the  sale  of  real  property  without  first 
fixing  the  amount  and  priorities  of  liens  charged 
upon  it.  Is  erroneous,  and  will  be  reversed.  Ander- 
son V.  Nagle,  12  W.  Va.  98.  The  reason  for  this  rule 
is,  that  otherwise,  the  tendency  would  be  to  sacri- 
fice the  property,  by  discouraging  creditors  from 
bidding.    Beaty  v.  Veon,  18  W.  ^'a.  891. 

And  the  decree  of  the  court  ought  to  determine 
the  priority  and  validity  of  liens,  fixing  the  amount 
to  be  paid  to  each,  and  not  referring  the  matter 
to  a  commissioner,  appointed  to  make  the  sale. 
Tinsley  v.  Anderson,  8  Call  829. 

Therefore,  as  it  is  the  duty  of  the  court  before  it 
decrees  a  sale  of  the  land  to  definitely  fix  the 
amounts  and  priorities  of  the  liens,  it  is  error  to  i$ro- 
vlde  that  any  of  the  parties  may  apply  for  further 
relief,  if  It  should  appear  that  a  credit  allowed  to  the 
judgment  was  improper.  And  where  there  are  a 
number  of  judgment  liens  against  the  lands  of  the 
debtor,  it  wo  aid  be  error  to  decree  that  the  land 
should  be  sold  to  pay  the  lien  of  the  plaintiff  only; 
the  decree  should  provide  for  the  payment  of  all 
the  liens  audited  against  the  land.  Scott  v.  Ludlng- 
ton,  14  W.  Va.  387. 

And  when  a  court  of  equity  takes  control  of  prop- 
erty conveyed  by  deed  of  trust  to  secure  creditors, 
it  is  proper  for  the  court  to  have  the  claims  and 
priorities  of  all  parties  ascertained  and  fixed  before 
directing  a  sale,  except  for  some  good  reason  to  be 
specially  shown;  and  it  does  not  usually  disburse 
the  proceeds  of  sale  until  it  can  do  complete  justice 
to  all  the  creditors  according  to  their  respective 
rights.  Zell  Guano  Co.  v.  Heatherly,  88  W.  Va.  400, 
18  S.  E.  Rep.  Oil. 

And  where  a  decree  In  a  suit  brought  by  judg- 
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ment  creditors  sbows  upon  its  face  the  amount  and 
priority  of  every  debt  against  the  land  of  the  judg- 
ment debtor,  the  person  to  whom  the  same  Is  paya- 
ble, and  the  fund  out  of  which  he  is  entitled  to  be 
paid,  a  decree  in  such  cause,  that  the  judgment 
debtor  (naming-  him)  "do  pay  to  the  complainant 
and  other  judgment  and  trust  creditors  of  the  said 
debtor  the  several  sums  ascertained  to  be  due  to 
them  respectively  by  the  report  of  the  commissioner 
contained  on  designated  pages  of  the  report,"  is 
erroneous.  Kanawha  Val.  Bank  v.  Wilson,  25  W. 
Va.242. 

9.  AMOUNT  TO  Bs  Sold. 

When  Moiety  Only  Will  Be  Sold.-On  a  bill  by  a 
creditor  against  his  debtor,  who  has  escaped,  and 
the  debtor's  alienee,  to  subject  lands  devised  to  the 
debtor  after  his  escape,  and  conveyed  away  by  him 
while  at  large,  a  court  of  eqalty  will  decree  a  sale 
of  so  much  as  Is  liable  to  the  elegit  lien,  namely,  a 
moiety,  if  it  appear  that  the  profits  thereof  are 
insufficient  to  keep  down  the  Interest  of  the  debt, 
but  it  will  go  no  further,  and  will  not  decree  a 
sale  of  the  whole  land.  Stuart  v.  Hamilton,  8  Leigh 
503. 

But  if  two  creditors  obtain  decrees  on  the  same 
day  against  a  defendant's  land,  the  whole,  and  not 
a  moiety  only  of  the  land,  ought  to  be  directed  to 
be  sold.  This  for  the  reason,  that  at  law  each  of 
the  two  judgments  would  have  taken  a  moiety  of 
the  land  and  both  of  course  the  whole,  if  it  had  been 
extendible  at  law.    Coleman  v.  Ck>cke,  6  Rand.  618. 

And  in  a  creditors'  suit  for  the  purpose  of  enforc- 
ing a  lien,  unless  it  appear  with  reasonable  cer- 
tainty that  the  land  first  liable  will  be  sufficient  to 
discharge  it,  It  will  not  be  error  to  decree  and  ad- 
vertise together  the  sale  of  all  the  land  upon  which 
the  lien  exists,  and  then  proceed  to'  sell  it  In  the 
order  in  which  it  is  liable,  until  a  sufficient  sum  is 
realized  to  pay  off  all  the  judgments  and  costs  of 
the  suit    Handly  v.  Sydenstricker,  4  W.  Va.  605. 

10.  Persons  Bound  by  Dbcbbb.— If  a  creditor  files 
a  bill  to  subject  the  real  estate  of  a  debtor  to  a  judg- 
ment Hen.  and  in  his  bill  fails  to  state  that  there  is 
any  other  lien  on  the  real  estate,  or  to  ask  the  audit- 
ing of  other  liens,  and  makes  only  the  debtor  a  party 
defendant,  though  the  court  in  such  case  by  its 
decree  directs  a  commissioner  to  ascertain  all  liens 
and  their  priorities,  still  the  court  cannot,  upon  the 
report  of  the  commissioner  that  a  prior  deed  of 
trust  had  been  satisfied,  decree  that  the  debts  se- 
cured by  it.  have  been  paid,  and  order  its  release. 
Such  a  decree  of  the  court  is  a  mere  nullity,  and 
not  binding  on  the  trustee,  or  cestui  que  trust,  be- 
cause they  were  not  parties  to  the  suit ;  nor  does 
such  order  of  reference  or  an  actual  service  of 
notice  by  the  commissioner  on  the  cestui  Que  trust, 
make  him  a  party,  or  render  such  a  decree  valid  as 
against  him.    McCoy  v.  Allen,  16  W.  Va.  726. 

R.  EXECUTION  AND  ENFORCEMENT. 

InOeneral.— A  court  of  equity  in  the  exercise  of  its 
general  jurisdiction  over  creditors'  suits,  may 
decree  a  sale,  though  the  creditor  who  brought  the 
suit  has  parted  with  his  interest  before  the  decree, 
if  such  sale  is  for  the  benefit  of  the  creditors. 
Karn  v.  Rorer  Iron  Co.,  86  Va.  764,  11  S.  E.  Rep.  431. 

So  a  court  may  set  aside  a  sale  of  lands  made  by 
a  special  commissioner  under  its  decree  of  sale  upon 
any  evidence  of  fact  or  facts  before  it,  which  clearly 
show,  that  the  land  was  sold,  at  a  greatly  inadequate 
price.    Beaty  v.  Veon,  18  W.  Va.  291. 

Thus,  under  a  decree  of  a  court,  land  was  sold  by 
a  commissioner,  and  was  bought  in  by  a  debtor  but 


he  could  not  comply  with  the  terms  of  the  sale,  aod 
by  agreement,  by  parol,  that  another  should  he 
reported  as  the  purchaser  Instead  of  tlie  debtor,  a 
commissioner  reported  such  third  person  as  tbe 
purchaser,  and  the  report  was  confirmed  by  the 
court.  Subsequently,  at  the  same  term,  another 
creditor  offered  for  one  of  the  tracts  disposed  of  an 
upset  bid  of  twenty  per  cent,  advance  on  the  price 
paid  by  the  debtor  as  purchaser  at  the  judicial  sale. 
It  was  proper  to  set  aside  the  order  confirming^  the 
first  sale.  And  the  creditor  had  the  riglit  to  ask  the 
court  to  set  aside  the  order  of  confirmation  of  sale 
although  it  was  shown  that  the  debtor  had  other 
real  estate  ample  to  pay  his  debt.  Nat.  Bank  of 
Kingwood  V.  Jarvls,  28  W.  Va.  805. 

And  where  a  judgment  creditor  brln^rs  a  suit  to 
enforce  his  lien,  and  after  an  account  ordered  and 
taken,  and  other  liens  proved,  other  lienors  become 
parties  to  the  suit,  they  are  entitled  to  have  the  land 
sold  for  their  relief  in  the  order  of  their  respective 
priorities,  and  aliened  land  of  the  debtor  must  be 
sold  in  the  inverse  order  of  the  alienation.  Brengle 
V.  Richardson,  78  Va.  406;  P.  &  A.  L.  Ins.  Co.  v.  Maury. 
75  Va.  508;  Va.  Code  1873,  ch.  182.  S  10. 

When  Commissioner  Should  Sell.— Where  after  a 
decree  for  the  sale  of  land  for  the  payment  of  judg- 
ment liens,  the  debtor  executed-a  second  trost  deed 
and  died,  and,  the  cause  beln^  revived,  the  trustee 
and  cestui  in  the  second  deed  were  made  parties.  It 
was  held,  that  the  trustee  had  no  rlg-ht  to  sell  and 
bring  the  money  into  court,  but  that  the  sale  should 
have  been  by  the  court  through  its  commissioner. 
Bock  V.  Bock.  24  W.  Va.  686. 

Olstrlbntlon.— At  the  suit  of  certain  creditors  a 
deed  for  certain  land  was  set  aside  as  fraudulent, 
and  there  was  a  decree  after  the  death  of  tbe 
grantor  for  the  sale  of  the  land,  and  for  amount  of 
the  debts  of  the  grantor  and  their  priorities.  The 
report  showed  that  there  was  one  judgment  against 
the  grantor  before  the  deed  was  made.  Some  of  tbe 
plaintiffs  in  the  bill  were  creditors  by  jndjnnent. 
one  a  creditor  at  large;  a  number  came  in  by  peti- 
tion before  the  decree;  and  a  number  came  in 
before  the  commissioner,  and  by  petition  after  the 
decree.  It  was  held,  that  In  distributing-  the 
fund,  it  should  be  applied,  first,  to  pay  the  judg- 
ment recovered  before  the  deed  was  made.  Second, 
to  the  judgments  recovered  before  the  bill  was  filed- 
Third,  to  the  creditors  at  large  who  joined  in  the 
bill.  Fourth,  to  the  creditors  by  petition  before  the 
death  of  the  grantor,  in  the  order  in  which  their 
petitions  were  filed.  Fifth,  to  all  the  other  creditors 
pro  rata,    Wallace  v.  Treakle,  27  Gratt.  479. 

S.  APPEAL..— When  a  creditors'  bill  is  bronrht  to 
sell  lands  of  a  debtor,  and  the  latter  fails  to  answer 
or  plead,  and  decrees  are  entered  on  bill  taken  for 
confessed,  but  defendant  appears  and  files  excep- 
tions to  the  report  of  sale  made  by  the  commissioner 
of  the  court,  and  the  exceptions  are  overruled,  and 
the  sale  confirmed,  the  appellate  court  will  entertain 
an  appeal  by  the  debtor  as  to  so  much  of  the  action 
of  the  court  as  relates  to  said  exceptions.  Beaty  v. 
Veon,  18  W.  Va.  291. 

T.  COSTS  —Creditors  have  no  legral  rlgrht  to  be 
reimbursed  by  their  debtors  for  counsel  fees  con- 
tracted by  them.    Gumee  v.  Bausemer,  80  Va.  8B7. 

However,  where  a  petitioner  (with  other  counsel) 
files  a  bill  on  part  of  a  creditor,  who  sues  also  in 
behalf  of  all  other  creditors  who  miirht  become 
parties  and  contribute  to  the  expenses,  and,  after  a 
fund  has  been  secured  for  distribution  among  the 
creditors  who  have  become  parties,  another  cred- 
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Itor  is  admitted,  and  his  claim  is  allowed,  though 
petitioner  has  already  received  compensation  ont  of 
tlie  trast  fund,  and  from  tbe  creditors  preyionsly 
admitted,  he  is  entitled  to  additional  compensation 
from  snch  other  creditor,  to  be  measured  by  his 
services,  by  which  he  has  been  benefited,  but  not  to 
be  Increised  by  reason  of  the  failure  of  his  fellow 
counsel  to  make  a  similar  claim.  Howard  v.  First 
Nat  Bank  of  Charleston  (Va.),  27  S.  E.  Rep.  4^2. 


74  *Penn  v.  Whiteheads. 

January  Term,  1856.  Richmond. 
(Absent  Ln,  J.) 

I.  Husbwid  and  Wife*— Hosbwid  Affent  for  Wife— Rights 
of  Hnsband's  Creditors. t— A  husband  carries  on  a 
mercantile  business  as  a^ent  for  his  wife,  and  he 
is  aided  by  his  sons,  who  are  minors.  The  business 
is  profitable,  and  property  Is  accumulated  from  Its 
profits.  The  husband  has  an  Interest  in  this  prop- 
erty, which  may  be  subjected  by  his  creditors  to 
the  payment  of  his  debts. 

a.  Same— Same— Same— Injanctloflist— Receiver.— Upon 

a  bill  by  the  creditor  of  the  husband,  who  had 
recovered  a  Judgment  upon  which  an  execution 
had  issued,  and  had  been  returned  "no  effects 
unencumbered."  to  subject  the  property,  charffin? 
tbat  the  aerency  was  a  fraud,  and  that  the  property 
was  the  husband's:  or  that  at  least  he  had  an 
Interest  in  it  on  account  of  his  services,  and  the 
services  of  his  sons,  who  were  minors,  and  asking 
for  an  injunction  to  restrain  the  collection  of  the 
debts  and  the  disposition  of  the  property,  and  for 
a  receiver,  the  injunction  was  properly  granted: 
And  upon  a  motion  in  vacation  to  dissolve  the 
injunction,  which  was  overruled,  it  was  proper  to 
appoint  a  receiver  to  sell  the  property  and  collect 
the  debts. 

3.  Partners— Debts  of  Firm-Case  at  Bar.— In  this  case, 
one  of  the  sons  of  the  husband  having  come  of  age, 
was  taken  in  as  a  partner,  and  there  were  debts 
due  for  eroods  purchased,  for  which  the  son  was 
liable.  If  these  debts  were  entitled  to  be  first  paid 
out  of  the  property,  it  was  still  error  to  direct  the 
receiver  to  pay  them,  before  having  a  report  upon 
them  by  a  commissioner  of  the  court 

In  January  1853  James  S.   Penn  filed    his 
bill  in  the  Circuit   court   of  Nelson  county, 

^Married    Women— Separate     Estate— Payment    of 

Debts.— The  principal  case  i^as  cited  in  Carey  v. 
'  Bnrruss,  20  W.  Va.  B79,  to  the  point  that  a  court  of 
equity  will  subject  the  separate  estate  of  a  married 
woman  to  the  payment  of  a  debt  incurred  by  her 
enffafflnff  in  trade. 

See  generally,  monographic  note  on  "Husband  and 
Wife."  For  sequel  of  principal  case,  see  Penn  v. 
Whitehead,  17Qratt508. 

tRIffhts  of  Creditors— Services  of  Insolvent  Hus- 
band —As  to  the  riffhts  of  creditors  where  money  is 
expended,  or  services  rendered,  by  insolvent  hus- 
band, upon  his  wife's  estate,  see  note  in  8  Va.  Law 
Reff.  430. 

^Injunctions— Receiver.— See  principal  case  cited  in 
B.  &  O.  R.  R.  Co.  V.  Wheeling,  13  Gratt  eO:  Freden- 
helm  V.  Rohr.87Va.  785,13  S.  £.  Rep.  108  (dissentiuff 
opinion  of  FAimTLBROT,  J.).  See  ffenerallyt  mono- 
sraphic  note  on  "Injunctions"  appended  to  Claytor 
T.  Anthony.  16  Gratt  518. 


in  which  he  alleged  that  Floyd  L.  White- 
head was  indebted  to  him  in  the  sums  of 
eight  hundred  and  twelve  dollars  and  fifty 
cents,  and  one  thousand  nine  hundred  and 
eighty-four  dollars  and  sixty-three  cents, 
with  interest  from  the  1st  of  January  1842, 
which  he  had  recovered  against  the  said 
Whitehead  by  a  decree  of  the  Circuit  court 
of  Nelson  made  in  October  1842,  upon  which 
execution     had   been   issued   and   re- 

75  turned  **no  effects  ^unencumbered. " 
That  Whitehead  had   conveyed   away 

all  his  property  except  money  to  secure 
creditors  to  the  exclusion  of  the  plaintiff, 
and  except  certain  property  conveyed  to  one 
Charles  Williams,  in  trust  for  Maria  P. 
Whitehead  his  wife.  That  by  a  suit  in  the 
County  court  of  Nelson,  Whitehead  con- 
trived to  have  Williams  removed  and  him- 
self appointed  trustee  in  his  place.  That 
Whitehead  afterwards  commenced  the  mer- 
cantile business  in  the  county  of  Nelson, 
styling  himself  agent  for  Maria  P.  White- 
head, and  was  aided  by  his  two  sons,  both 
of  whom  were  minors,  and  owed  their  serv- 
ice to  their  father,  and  not  to  their  step 
mother  Mrs.  Whitehead.  That  Whitehead 
was  in  fact  doing  business  for  himself. 
That  Mrs.  Whitehead  furnished  no  money 
at  the  commencement  or  during  the  progress 
of  the  business  to  carry  it  on.  That  she 
had  nothing  except  the  property  conveyed 
in  trust  as  aforesaid  for  her  benefit ;  and 
that  she  continued  to  hold. 

He  further  charged,  that  for  the  purpose 
of  carrying  on  his  fraud,  Whitehead  changed 
the  style  of  his  business,  and  pretended  that 
his  son  Alexander,  who  was  then  a  minor, 
and  without  money,  was  a  partner;  and 
the  business  was  then  conducted  under  the 
style  of  Floyd  Iv.  Whitehead,  a^ent,  ASon. 

He  further  charged  that  Whitehead  was 
then  engaged  in  the  mercantile  business 
with  Joseph  B.  Coffey.  That  Whitehead, 
agent,  &  Son  had  recently  ceased  to  sell 
goods,  and  the  stock  which  was  on  hand 
had  been  sent  to  the  establishment  of 
Whitehead  &  Coffey;  and  the  father  and 
son  were  then  engaged  in  settling  up  the 
business  of  the  other  two  concerns.  He 
charged  that  the  books  and  papers  of  the 
three  concerns  were  the  property  of  Floyd 
Iv.  Whitehead;  and  that  a  tract  of  land 
which  he  had  acquired,  and  a  negro  man 
and  three  horses  he  had  purchased  were  his 
property;  and  not  the  property  of  his 
wife. 

76  *The  plaintiff  further  charged  that 
if   Whitehead   was   in    fact  acting  as 

agent  of  his  wife,  his  services  and  the  serv- 
ices of  his  two  sons  were  worth  at  least 
the  sum  of  three  thousand  dollars,  which  a 
court  of  equity  would  charge  upon  the 
trust  property  in  favor  of  credi^^ors.  And 
making  Whitehead  and  his  wife  and  his 
son  Alexander  defendants  to  the  suit,  he 
asked  for  an  account  of  the  profits  of  the 
mercantile  concern,  and  of  the  capital  in- 
vested therein  by  Floyd  I/.  Whitehead;  and 
if  necessary,  an  account  of  the  value  of  the 
services  of  said  Whitehead,  and  of  his  sons, 
whilst   they  were  under   the  age  of  twenty- 
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one  years ;  and  also  for  an  injunction  to 
restrain  the  defendant  from  selling  the 
property,  and  collecting'  or  otherwise  dis- 
posing of  the  debts  until  they  should  give 
security  in  the  penalty  of  three  thousand 
dollars,  with  condition  to  have  that  amount 
arising  from  the  collection  of  the  debts, 
forthcoming  to  answer  the  future  order  of 
the  court ;  and  if  they  should  fail  to  give 
the  security  in  a  limited  time,  that  a  com- 
missioner might  be  appointed  to  collect 
said  debts.  The  injunction  was  granted 
according  to  the  prayer  of  the  bill. 

The  defendants  answered  separately. 
They  all  denied  the  fraudulent  intent  im- 
puted to  them.  They  denied  that  E*loyd  L/. 
Whitehead  had  any  personal  interest  in 
either  of  the  mercantile  concerns.  They 
admitted  that  no  capital  was  put  in  by 
either  Mrs.  Whitehead  or  by  Alexander 
Whitehead.  Whitehead  and  Mrs.  Whitehead 
stated  that  the  place  where  the  business 
was  conducted,  and  the  first  goods  pur- 
chased, were  rented  and  purchased  of  H. 
W.  Heath  &  Co.  who  had  conducted  a  store 
at  the  place ;  and  were  made  upon  the  faith 
of  Mrs.  Whitehead's  trust  property.  That 
the  subsequent  purchases  were  in  like  man- 
ner made  upon  her  credit,  and  all  persons 
were  informed  of  the  character  in  which 
Floyd  L.  Whitehead  acted.  As  to  the  serv- 
ices of  the  son,  the  younger  was 
77  going  *to  school  the  greater  part  of 
the  time,  and  Alexander  was  sup- 
ported by  Mrs.  Whitehead.  And  as  to 
Floyd  Li,  Whitehead,  the  books  would  show 
that  he  had  drawn  out  of  the  concern  full 
as  much  as  his  services  were  worth. 
Alexander  Whitehead  stated  that  for  the  two 
years  he  was  a  partner,  he  was  to  receive 
one-fourth  of  the  profits.  That  the  debts 
of  Whitehead,  agent,  &  Son,  for  which  he 
was  responsible,  amounted  to  eight  thou- 
sand two  hundred  dollars,  debts  which  had 
been  contracted  for  goods ;  and  he  insisted 
that  he  should  not  be  deprived  of  the  assets 
of  the  concern,  and  left  subject  to  this  lia- 
bility. 

A  mass  of  testimony  was  taken  in  the 
cause,  which  it  is  unnecessary  to  notice 
further.  It  is  sufficiently  stated  in  the 
opinion  of  the  court. 

The  defendants  gave  the  plaintiff  notice 
that  they  should,  on  the  3d  of  February 
1853,  at  the  office  of  the  judge,  in  vacation, 
move  him  to  dissolve  the  injunction :  And 
accordingly,  the  cause  came  on,  on  that 
motion,  when  the  court  held  that  the  whole 
net  profits  of  the  concern  of  Whitehead, 
agent,  and  three-fourths  of  the  profits  of 
Whitehead,  agent,  &  Son,  and  of  White- 
head &  Coffey,  whether  existing  in  the 
form  of  monej'  or  property,  real  or  personal, 
or  choses  in  action,  being  the  fruits  of  the 
labor  and  skill  of  Floyd  L.  Whitehead  and 
his  minor  sons,  and  not  in  fact  the  profits 
or  product  of  the  trust  estate  of  his  wife, 
were  not  protected  from  the  payment  of  his 
debts  by  the  arrangement  resorted  to,  to 
give  them  the  semblance  of  profits  realized 
from  the  separate  estate  of  the  wife  upon  a 
bona  fide  separate   trading   of  the  wife,  in 


pursuance  of  a  lawful  and  binding  contract, 
or  permission  or  consent  of  the  husband, 
either  before  or  since  the  coverture.  And 
that  the  nominal  contract  by  Whitehead, 
agent,  &c.,  and  Whitehead,  agent,  &  Son, 
carrying  on  concerns  in  these  names  and 
styles,  however  free  from  mala  fides  or 
actual  fraud  they  may  have  been,  in 

78  ^consequence  of  having  resulted  from 
the  mistaken   opinion   or    advice   of 

counsel,  or  the  mistaken  opinion  of  the 
client  as  to  the  rights  of  his  wife  or  his 
own  rights,  duties  and  responsibilities, 
were,  in  legal  contemplation,  fraudulent 
devices  or  contrivances  for  the  purpose  of 
defeating  the  creditors  of  the  husband,  and 
securing  to  him  and  his  family  the  profits 
of  his  skill,  labor,  resources  and  contracts 
against  their  demands:  And  he  therefore 
overruled  the  motion  to  dissolve  the  injunc- 
tion. 

The  judge  then  went  on  to  decree,  that 
unless  the  defendants,  or  one  of  them,  or 
some  one  for  them,  executed  the  bond  re- 
quired by  the  order  granting  the  injunction, 
within  ten  days,  that  Robert  Whitehead  be 
appointed  a  commissioner  and  receiver  of 
the  court,  to  take  into  his  possession  the 
books,  papers  and  evidences  of  debt  of  the 
said  concerns,  and  the  property,  real,  per- 
sonal and  mixed,  appertaining  thereto;  to 
collect  the  debts,  and  make  sale  of  the  prop- 
erty on  the  usual  terms ;  and  pay  out  of 
such  debts,  collections  and  sales  of  prop- 
erty, all  the  liabilities  of  said  concerns  to 
merchants  or  others  who  have  trusted  them 
for  supplies  of  goods,  moneys  or  other 
things;  and  that  he  hold  the  residue  or 
profits  of  said  concerns  subject  to  the  future 
order  of  the  court ;  and  that  he  make  report 
to  the  court  of  his  proceedings  under  this 
decree.  And  the  court  would  thereafter  di- 
rect the  account  prayed  for,  to  ascertain 
the  net  profits  of  the  concerns;  and  the 
value  of  the  services  of  said  Whitehead  and 
his  minor  sons ;  and  upon  the  final  hearing^ 
would  determine  as  if  upon  review  or  recon- 
sideration of  the  decree,  whether  the  plain- 
tiff was  entitled  to  subject  the  whole  of  the 
profits  of  the  first  concern  and  three-fourths 
of  the  second,  or  only  such  part  as  would  be 
equivalent  to  the  services  of  the  said  Flojd 
Iv.  Whitehead  and  his  minor  sons.  From 
this  decree  Penn  obtained  an  appeal  to 
this  court. 

79  *Patton,  for  the  appellant. 
Morson   and  Robinson,  for  the  appel- 
lees. 

MONCURE,  J.,  delivered  the  opinion  of 
the  court. 

The  order  appealed  from  in  this  case  'was 
made  on  a  motion  founded  on  the  provision 
in  the  Code,  ch.  179,  {  12,  p.  678,  which 
declares  that  **the  judge  of  a  Circuit  cottrt 
in  which  a  case  is  pending,  wherein  an  in- 
junction is  awardea,  may,  in  vacation,  dis- 
solve such  injunction,  after  reasonable 
notice  to  the  adverse  party.'*  In  deciding 
on  this  motion,  it  was  only  necessary  for 
the  judj3:e  to  determine  whether  or  not 
(looking  to  the  case  as  it  then  stood)  it  ap- 
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peared  that  the  appellee  f^loyd  L/.  Whitehead 
had  any  interest  in  the  subject  in  contro- 
versy, which  could  be  made  liable  to  the 
claims  of  his  creditors,  and  that  the  appel- 
lant was  a  creditor  entitled  to  enforce  such 
liabiUt3^  If  it  did  so  appear,  it  was  proper 
to  continue  the  injunction ;  otherwise  it  was 
proper  to  dissolve  it.  It  was  unnecessary 
and  premature  in  that  stage  of  the  case 
to  enquire,  or  express  any  opinion,  as  to  the 
precise  extent  of  the  interest  which  could 
be  so  made  liable,  whether  it  embraced  the 
whole  subject  in  controversy,  or  the  surplus 
thereof,  after  paying  the  debts  of  the  mer- 
cantile concerns  mentioned  in  the  order,  or 
either  of  them,  or  an  undivided  portion  of 
such  surplus. 

We  are  of  opinion  that  the  said  appellee 
had  such  an  interest  in  the  subject  in  con- 
troversy. He  carried  on  the  trade  as  agent 
of  his  wife  and  on  her  separate  account. 
She  pledged  her  separate  estate  (so  far  as 
she  had  power  to  do  so)  for  the  stock  of 
goods  with  which  the  trade  was  commenced ; 
and  the  store-house  was  leased  to  her  hus- 
band as  her  agent.  The  subsequent  pur- 
chases, or  many  of  them,  were  made  on 
the  credit  of  her  separate  estate,  or  of  her 
husband  as  her  agent.  But  she  invested  no 
money  in  the  business,  and  always  re- 
mained in  the  possession  and  enjoy- 
80  ment  *of  her  separate  estate.  It  is 
comparatively  of  small  value,  and  con- 
sists of  unproductive  personal  property, 
much  of  which  is  perishable.  She  has  but 
a  life  estate  in  the  property,  with  a  power 
of  appointment  *  *  by  ^ill  to  such  person  or 
persons  as  she  shall  choose,  but  not  out  of 
her  own  family,  or  the  family  of  her  said 
husband."  And  it  is  provided  in  the  deed 
of  settlement  that  even  during  her  life  the 
property  shall  remain  in  her  possession  for 
the  support  and  maintenance  of  herself  and 
her  issue  and  family,  and  for  no  other  pur- 
pose whatever.  She  could  certainly  pledge 
or  charge  no  more  than  her  life  estate  in 
the  property  if  even  she  could  do  that: 
which  is  at  least  very  questionable.  At  all 
events,  it  is  obvious  that  whatever  was 
acquired  by  the  trade  was  acquired,  in  whole 
or  in  part,  by  the  labor  and  skill  of  the  hus- 
band. Creditors  trust  their  debtor  on  the 
faith,  not  only  of  his  present  property,  but 
of  his  future  acquisitions,  whether  made 
by  his  labor  and  skill  or  otherwise ;  and  he 
has  no  right  to  devote  either  to  the  separate 
use  of  his  wife,  in  exclusion  of  their  claims. 
He  is  certainly  under  a  high  obligation  to 
support  his  family ;  but  he  is  under  a  still 
higher  obligation  to  pay  his  debts.  If  the 
vrife  in  this  case  had  no  power  to  pledge  or 
charge  her  separate  estate,  then  the  arrange- 
ment under  which  the  trade  was  carried  on 
by  her  husband  as  her  agent  was  purely 
voluntary;  and  though  it  might  be  valid  as 
between  the  husband  and  wife,  it  would 
seem  to  be  void  as  to  his  creditors.  Whether 
in  that  case  the  creditors,  whose  debts 
TTere  created  on  the  faith  of  the  arrange- 
ment, would  be  entitled  to  priority  of  pay- 
ment out  of  the  subject  in  controversy,  is  a 
<2uestion  which  it   is    unnecessary    now   to 


consider.  If  she  had  such  power,  then  the 
arrangement  would  be  void  as  to  l^is  cred- 
itors to  some  extent,  and  whether  in  whole 
or  in  part,  would  be  a  question  for  the  court 
to  decide  at  the  hearing.     If  valid  as 

81  to  them  to  any  extent,  it  *wonld  only 
be  to  the  extent  of  compensating   her 

just  interests  in  the  subject ;  on  the  prin- 
ciple of  the  cases  of  Quarles  v.  Lacy,  4 
Munf.  251;  Blanton  v.  Taylor,  Gilm.  209; 
and  Taylor  v.  Moore,  2  Rand.  563.  It  would 
be  difficult,  if  not  impossible,  for  the  court 
to  adjust  the  relative  and  conflicting  in- 
terests of  the  wife  and  the  creditors  of  the 
husband  in  the  profits  of  the  trade ;  and  to 
ascertain  how  much  she  should  receive  for 
the  credit  of  her  separate  estate,  and  they 
for  the  labor  and  skill  of  himself  and  his 
infant  sons  in  carrying  on  the  business. 
She  might  at  least  be  entitled  to  require 
that  the  property  acquired  by  the  trade 
should  be  applied  to  the  payment  of  the 
debts  of  the  concern,  before  it  was  subjected 
to  the  claims  of  his  individual  creditors. 
She  would  certainly  not  be  entitled,  as 
against  them,  to  all  the  profits  of  the  busi- 
ness, however  large  they  might  be,  on  the 
ground  that  the  services  of  the  husband  and 
his  infant  sons  in  carrying  it  on  had  been 
adequately  compensated  by  the  support 
which  they  derived  from  it.  A  man  may 
be  so  successful  in  business  as  to  make 
more  than  a  support  for  his  family,  and 
more  than  the  ordinary  value  of  such  serv- 
ices as  were  rendered  by  him  in  carrying 
it  on ;  and  his  creditors  are  entitled  to  the 
benefit  of  all  that  he  can  make.  He  cannot, 
by  trading  as  agent  of  his  wife  and  on  the 
credit  of  her  separate  estate,  secure  to  her 
separate  use,  in  exclusion  of  the  claims  of 
his  creditors,  all  the  proceeds  of  his  future 
labor  and  skill  beyond  the  necessary  sup- 
port of  his  family.  The  business  in  this 
case  appears  to  have  been  very  successful, 
and  to  have  yielded  a  profit  beyond  the  sup- 
port of  the  family,  including  the  wife.  We 
deem  it  unnecessary  to  express  any  opinion 
as  to  any  right  or  interest  of  the  appellee 
Alexander  R.  Whitehead  in  the  subject  in 
controversy;  and  think  enough  has  been 
said  to  show  that  the  appellee   Floyd 

82  Iv.  Whitehead  has*an  interest  therein 
which  is  liable  to   the   claims  of    his 

creditors. 

We  are  also  of  opinion  that  the  appellant 
is  a  creditor  entitled  to  enforce  such  lia- 
bility. He  is  a  decree  creditor,  and  avers 
in  his  bill  that  he  has  sued  out  two  execu- 
tions on  his  decree,  which  have  been  re- 
turned **no  effects  unencumbered.*'  He 
exhibits  a  copy  of  his  decree,  though  not  of 
the  executions  and  returns.  But  the  aver- 
ment in  the  bill  in  regard  to  the  executions 
is  not  denied  in  any  of  the  answers;  and, 
on  a  motion  to  dissolve,  must  be  taken  to 
be  true.  Having  thus  acquired  a  right  to 
have  satisfaction  out  of  his  debtor's  prop- 
erty specifically,  he  is  therefore  entitled  to 
come  into  equity  to  impeach  the  arrange- 
ment in  question,  on  the  ground  of  fraud. 
Whether  a  creditor  at  large  would  be  so 
entitled,  under  the  provision  in    the   Code, 
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ch.  179,  2  2,  p.  677,  is  a  question  which  need 
not  be  considered.  It  is  stated  in  the  answer 
of  Floyd  I/.  Whitehead,  that  the  appellant 
has  long  since  conveyed  away  his  claim  by 
deed  of  trust  for  the  benefit  of  his  creditors ; 
a  copy  of  which  deed  is  in  the  record:  and 
it  is  contended  that  the  appellant  has  there- 
fore no  right  to  maintain  this  suit.  It  is 
not  pretended  that  the  claim  was  ever  sold 
under  the  deed  of  trust;  and,  even  if  the 
deed  be  still  unsatisfied,  we  are  of  opinion 
that  the  appellant  has  a  sufficient  interest 
in  the  claim  to  entitle  him  to  maintain  the 
suit ;  though  it  may  be  necessary  hereafter 
to  make  the  trustee  in  the  deed  a  party  to 
the  suit. 

The   motion    to    dissolve   the   injunction 
was  therefore  properly  overruled. 

We  are  also  of  opinion  that  there  is  no 
error  in  so  much  of  the  order  as  appointed 
a  receiver  to  take  into  possession  all  the 
papers,  books,  accounts,  evidences  of  debt, 
&c.,  of  the  concerns  therein  mentioned,  and 
the  property,  real,  personal  or  mixed,  ap- 
pertaining thereto,  collect  the  debts,  make 
sale  of  the  property  upon  the 
83  *usua[l  terms,  and  make  report  to  the 
court.  The  power  to  appoint  a  re- 
ceiver, when  one  is  necessary  for  the  col- 
lection, preservation  or  sale  of  property 
pending  an  injunction  suit,  is  incident  to 
the  power  to  grant  an  injunction ;  and  the 
latter  power  being  expressly  conferred  by 
law  on  a  judge  in  vacation,  the  former  is 
conferred  on  him  by  implication.  The 
necessity  for  the  appointment  of  a  receiver 
in  this  case  for  the  purposes  before  men- 
tioned, is  shown  by  the  answers  of  the  ap- 
pellees; from  which  it  appears  that  when 
arrested  by  the  injunction  they  were  en- 
gaged in  winding  up  their  business,  by 
selling  their  property,  collecting  their 
credits,  and  paying  their  debts,  and  their 
interests  required  that  the  sales  and  collec- 
tions should  be  made  with  as  little  delay  as 
possible.  Indeed,  the  counsel  of  the  appel- 
lees, in  their  argument  of  this  case,  did  not 
question,  but  seemed  to  admit,  the  propriety 
of  appointing  a  receiver,  if  it  was  proper 
to  continue  the  injunction. 

But  we  are  of  opinion  that  there  is  error 
in  so  much  of  the  order  as  directed  the  re- 
ceiver to  ^  *pay  out  of  such  debts,  collections 
and  sales  of  property,  all  the  liabilities  of 
said  concern  to  merchants  or  others  who 
have  trusted  them  for  supplies  of  goods, 
moneys  or  other  things.  *  *  It  was  premature 
to  determine,  before  the  hearing  of  the 
cause,  whether  the  creditors  of  the  said 
concerns,  or  either  of  them,  are  entitled  to 
priority  of  payment  out  of  the  subject  in 
controversy;  and  if  they  are  so  entitled,  it 
was  erroneous  to  direct  the  receiver  to  pay 
their  claims  before  they  were  ascertained 
and  allowed  by  the  court.  Before  any  such 
direction  is  given,  an  order  should  be  made 
directing  a  commissioner  of  the  court  to 
take  an  account  of  what  is  due  to  the  said 
creditors,  and  to  cause  them,  upon  due  pub- 
lic notice,  to  come  before  him  and  prove 
their  claims;  so  that  an  opportunity  may 
be  afforded  to  the   appellant  and   the    cred- 


itors    respectively,    to     contest    any 
84        *of  the  said   claims  before   the   com- 
missioner,   or  before    the  court,    on 
exceptions  to  his  report. 

Therefore,  so  much  of  the  said  order  as 
is  in  conflict  with  the  foregoing  opinion  is 
reversed,  with  costs  to  the  appellant,  and 
the  residue  thereof  is  afl&rmed.  And  the 
cause  is  remanded  to  the  Circuit  court  for 
further  proceedings  to  be  had  therein. 

Decree  reversed. 


85        *Hutche8on,  SherifT,  Adm'r  &c.  v. 

Priddy. 

January  Term.  1866.  Richmond. 

I.  Public  Admlnlstratorsl— Prematttre  Appotofmit— 
Effect.*— If  the  County  court  commits  an  estate  to 
the  sheriff  for  administration,  before  the  expira- 
tion of  three  months  from  the  death  of  the  testa- 
tor or  intestate,  the  act  is  not  void  bnt  voidable. 

a.  S«me§— Same— Collateral  Attack. t— In  such  a  caae 
the  County  court,  havinff  general  J urisdictioD  to 
firant  administration,  the  act  of  the  court  In  com- 
mitting the  estate  to  the  sheriff  cannot  be  ques- 
tioned in  any  collateral  proceeding. 

3.  Samef- Revocation  of  Appointmeat— Rlglit  to  No- 
tice.—An  estate  havinff  been  committed  to  the 
sheriff,  the  County  court  cannot  ffrant  the  admin- 
istration to  a  distributee,  without  notice  to  the 
sheriff  of  the  application. 

4.  Samef— Same— Discretion  of  Coort.^— it  is  not  Im- 
perative on  the  County  court  to  grant  administra- 
tion to  a  distributee  after  the  estate  has  been 
committed  to  the  sheriff:  but  there  is  a  legal  dis- 
cretion in  the  court 

This  is  a  controversy  concerning  the  right 
to  administer  upon  the  estate  of  a  decedent. 

At  the  October  term  in  the  year  1853  of 
the  County  court  of  Henrico,  a  paper  writ- 
ing purporting  to  be  the  last  will  and 
testament  of  James  O'Brien  deceased,  and 
bearing  date  on  the  16th  of  June  1846,  was 
duly  proved  and  ordered  to  be  recorded  as 
the  true  last  will  and  testament  of  the  de- 
ceased. And  thereupon  the  appellee  Elijah 
Priddy,  the  executor  named  in  the  will,  ap- 
peared in  court  and  refused  to  take  upon 
himself  the  burden  of  the  execution  thereof. 

On  the  8th  of  November  following,  in  the 
same  court,  on  the  motion  of  Caleb  C. 
Mitchell  and  wife  (the  latter  being  devisee 
of  one-sixth  of  the  whole  estate  of  the  tes- 

*Admlnlstratlon  Granted— Wroni:  Bzerclae  of  Jnris* 
diction— Effect.— See  the  principal  case  cited  and 
approved  in  Andrews  v.  Avory,  14  Gratt  SM,  and 
foot-fwte\  Oibsonv.  Beckham,  16  Oratt.8M:  Ballard 
V.  Thomas,  19  Gratt  21. 

tSame— Same— Collateral  Attack.— See  principal 
case  cited  in  Andrews  v.  Avory,  14  Gratt.  236;  Patton 
V.  Merchants'  Bank.  12  W.  Va.  607.  See  also,  foot-itoU 
to  Andrews  v.  Avory.  14  Gratt.  839;  foot-note  to  Bay- 
lor V.  Dejamette,  13  Gratt.  152. 

tAdmlnlstrators— Revocation  of  Appotntawat--DI^ 
cretlon  of  Court.— See  principal  case  cited  in  Bridge- 
man  y.  Bridereman,  30  W.  Va.  219,  8  S.  E.  Rep.  581. 

$See  monographic  note  on  "^Ixecutors  and  Admin- 
istrators." 
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tator),  it  was  ordered  that  the  estate  of  the 
said  James  O'Brien  deceased  be  committed 
to  the  appellant,  who  was  sheriff  of  the 
county  of  Henrico,  for  administration  with 
the  will  annexed,  according  to  law. 

86  *On  the  7th  of  December  1853,    the 
appellee   Priddy  appeared  and  moved 

the  court  to  permit  him  to  qualify  as  exec- 
utor of  the  said  James  O'Brien  deceased, 
according  to  the  terms  of  the  will.  This 
motion  was  overruled,  and  Priddy  excepted. 
He  then  moved  the  court  to  revoke  the  order 
committing  the  estate  to  the  sheriff  of 
Henrico  for  administration,  and  to  allow 
him  to  qualify  as  administrator ;  and  he  ex- 
hibited the  will  of  the  decedent,  showing 
that  his  wife,  who  was  a  daughter  of  the 
decedent,  was  made  a  devisee  of  one  full 
sixth  part  of  the  whole  estate.  He  also 
proved  by  witnesses  that  the  death  of  the 
testator  occurred  on  the  17th  or  18th  of 
August  1853 ;  and  that  four  of  the  legatees 
named  in  the  will  desired  that  he  should 
be  permitted  to  qualify  as  executor.  On 
the  other  hand  Mitchell,  who  contested  the 
motion,  proved  that  Priddy  had  a  claim 
against  the  estate  the  justice  of  which  was 
contested,  and  which  had  not  been  allowed 
by  the  administrator.  The  court  overruled 
the  motion,  and  Priddy  excepted.  He  then 
applied  to  the  Circuit  court  of  Henrico  for 
a  supersedeas  to  this  order  overruling  his 
motion  to  be  permitted  to  qualify  as  admin- 
istrator, and  it  was  allowed.  And  upon  the 
hearing  in  the  Circuit  court,  that  court 
reversed  the  order  of  the  County  court,  and 
remanded  the  cause  with  instructions  to  set 
aside  the  order  committing  the  estate  to 
Hutcheson,  sheriff  of  Henrico,  for  adminis- 
tration, and  to  permit  Priddy  to  qualify 
as  administrator  de  bonis  non  with  the  will 
annexed.  And  to  this  judgment  of  the 
Circuit  court  Hutcheson  applied  for  and 
obtained  a  supersedeas  from  this  court. 

August  and  Randolph,  for  the   appellant. 
Crump  and  Davis,  for  the  appellee. 

I/KE,  J.     The  relation  in  which  a  sheriff 
to  whom  the  estate   of  a    decedent  is 

87  committed  for  administration,  ^stands 
to    the    estate  has   been    materially 

changed  in  the  course  of  the  legislation 
upon  this  subject.  Under  former  laws  the 
estate  was  in  effect  administered  by  the 
court,  and  the  sheriff  was  but  the  officer  of 
the  court  charged  with  the  execution  of  its 
orders  made  in  the  progress  of  the  admin- 
istration. See  Acts  of  1705,  ch.  10,  2  10,  11 ; 
Acts  of  1748,  ch.  3,  |  2;  1785,  ch.  61,  {  55. 
At  the  revisal  of  1819,  a  general  provision 
was  introduced,  by  which  the  sheriff  in  such 
case,  without  giving  any  other  bond  or 
taking  any  other  oath  than  those  already 
given  and  taken,  is  declared  to  be  the 
fidministrator  (with  the  will  annexed  if 
there  be  a  will),  and  entitled  to  all  the 
rights  and  bound  to  perform  all  the  duties 
of  such  administrator.  1  Rev.  Code  1819, 
ch.  104,  {  67.  And  the  same  provision  is 
retained  in  the  present  Code,  ch.  130,  2  10. 
He  thus  stands  on  the  footing  of  any  other 
administrator,    subject  only   to  the    power 


reserved  to  the  court  to  revoke  the  order 
committing  the  estate  to  him,  and  allow 
some  other  person  to  qualify  as  executor  or 
administrator.  While  his  powers  continue 
he  may  collect  the  assets,  discharge  the 
debtors  of  the  estate,  and  pay  off  all  claims 
against  it:  he  may  sue  and  be  sued  as  such 
administrator;  like  any  other  is  bound  to 
render  an  account  of  his  administration,  and 
is  entitled  to  the  same  allowances  for  his 
expenses  and  services.  In  short,  every 
right  and  every  duty  pertaining  to  any  other 
administrator  is  thus  devolved  upon  him ; 
and  upon  general  principles  and  by  all 
analogy,  it  should  seem  that  before  his 
office  can  be  taken  away  from  him  and 
given  to  another,  he  should  have  notice  of 
the  intended  application  for  that  purpose, 
in  order  that  he  may  make  any  proper  de- 
fense, and  may  also  conform  his  own 
arrangements  with  reference  to  the  ex- 
pected termination  of  his  powers.  For  as  a 
part  of  his  duty  to  defend  the  estate  com- 
mitted to   him,    he   may    and    should 

88  resist  the   efforts  of  *any   unfit    and 
unsuitable   person    to   get   possession 

of  it,  by  causing  his  powers  to  be  revoked 
and  obtaining  administration  for  himself. 
He  is  concerned  to  see  that  adequate  secu- 
rity be  given  by  his  successor,  and  he  is 
better  prepared  than  any  other  to  fnform 
the  court  as  to  the  amount  that  should  be 
required;  and  he  should  know  when  his 
powers  terminate  and  those  of  that  successor 
come  to  replace  them.  If  he  have  no  notice 
of  the  intended  action  of  the  court,  he  may 
proceed  in  utter  ignorance  of  what  it  may 
have  done,  to  make  arrangements  with 
creditors  and  others,  which,  being  utterly 
void  because  his  powers  had  been  revoked, 
may  compromise  both  him  and  them,  and 
occasion  serious  loss  and  inconvenience 
to  innocent  parties* 

It  is  urged  that  the  act  of  assembly  which 
reserves  to  the  court  the  power  to  revoke 
the  administration  committed  to  the  sheriff, 
and  to  grant  it  to  some  other  person,  con- 
tains no  provision  for  a  citation  or  notice 
to  the  sheriff  when  an  application  is  to  be 
made  to  the  court  to  exercise  that  power ; 
and  that  no  such  citation  or  notice  is  neces- 
sary, because  the  sheriff  has  no  rights  or 
interest  in  the  subject,  and  cannot  resist 
the  revocation  of  his  powers  and  the  grant 
of  administration  to  another  person,  which 
the  court  itself  has  no  discretion  to  refuse. 

It  is  true  there  is  no  provision  for  any 
citation  or  summons  before  the  court,  shall 
act.  Nor  is  there  any  in  the  case  un4er  the 
fifth  section,  where  administration  has  been 
granted  to  a  creditor  or  some  other  person, 
or  a  will  has  been  admitted  to  record  after 
a  previous  grant  of  administration,  and  a 
distributee  who  shall  not  have  before  re- 
fused shall  apply  for  administration ;  and 
yet  in  these  cases  it  can  scarcely  be  supposed 
that  a  court  would  be  justified  in  displacing 
an  administrator  regularly  appointed  with- 
out his  having  been  first  cited  or  in  some 
way  notified  to  appear  and  defend  his 

89  interest.     So  in    a  case   in    Which    *a 
surety    seeks    to   be   relieved  of   his 
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suretyship,  he  must  give  the  administrator 
due  notice  of  his  intended  application  to 
the  court,  without  proof  of  which  the  court 
will  not  make  the  preliminary  order  requir- 
ing- the  administrator  to  give  a  new  bond. 
And  there  can  be  no  reason  why  a  proper 
notice  should  not  be  given  in  the  case  of  a 
sheriff  administrator.  He  has,  as  we  have 
seen,  rights  and  an  interest  in  the  subject 
the  same  as  any  other  administrator.  It  is 
not  a  matter  of  course  that  the  court  will 
revoke  the  grant  to  the  sheriff  and  allow 
any  other  person  to  qualify  as  administrator. 
The  words  in  the  act  of  1819  are,  **The 
court,  however,  shall  have  power,  at  any 
time  afterwards,  to  revoke  such  order" 
(committing  the  estate  to  the  sheriff),  **and 
to  grant  letters  testamentary  or  letters  of 
administration  to  any  person  entitled 
thereto."  Those  of  the  present  act  (Code, 
p.  542,  2  10,)  are,  "The  court  may,  how- 
ever, at  any  time  afterwards,  revoke  such 
order  and  allow  any  other  person  to  qualify 
as  executor  or  administrator."  But  these 
terms  **any  other  person"  must  necessarily 
have  some  limitation,  and  this  is  to  be 
found  only  in  the  sound  discretion  of  the 
court,  to  which  must  be  referred  the  fitness 
or  suitableness  of  the  party  applying,  and 
the  time  and  circumstances  of  his  applica- 
tion ;  and  touching  these,  the  acting  ad- 
ministrator should  have  an  opportunity  to 
be  heard. 

Nor  is  the  case  altered  by  the  fact  sup- 
posed to  be  proved  in  this  cause,  that  the 
order  committing  the  estate  to  the  sheriff, 
was  made  some  few  days  before  the  expira- 
tion of  three  months  from  the  death  of  the 
testator.  If  the  order  made  thus  prema- 
turely were  ipso  facto  void,  it  might  be 
otherwise.  I  think  however  that  it  is  void- 
able only  and  not  void.  The  fourth  section 
of  the  act  in  effect  reserves  the  right  of 
administration  to  distributees  exclusively 
for    thirty    days  after    the    death    of    the 

decedent;  yet  if  the  court  should 
90        ^chance  to  grant  administration    to  a 

creditor  or  some  other  person  before 
the  expiration  of  the  thirty  days,  it  will 
scarcely  be  seriously  contended  that  such 
a  grant  would  be  absolutely  void ;  though  it 
certainly  would  be  erroneous  and  voidable. 
Whether  in  either  case,  the  order  for  ad- 
ministration was  made  at  a  proper  time  or 
prematurely,  is  not  such  a  question  of 
jurisdiction  as  may  be  raised  collaterally  in 
another  action  or  proceeding.  The  juris- 
diction of  a  County  court  upon  this  subject 
is  a  general  jurisdiction  conferred  by  the 
statute  to  grant  probat  of  wills,  and  to  hear 
and  determine  suits  and  controversies  tes- 
tamentary and  concerning  administrations. 
Code,  ch.  122,  3  23,  p.  519;  ch.  130,  ^  4,  p. 
541.  It  is  a  court  of  record,  and  its  judg- 
ments or  sentences  cannot  be  questioned 
collaterally,  if  it  have  jurisdiction  of  cases 
ejusdem  generis.  Where  it  has  jurisdiction 
over  that  class  of  cases,  whether  the  court 
erred  qr  not  in  determining  that  the  facts 
were  proved  upon  which  the  power  to  grant 
administration  in  the  particular  case  de- 
pended, is  not  to  be  enquired  into  collater- 


ally. It  must  be  supposed  to  have  enquired 
into  and  decided  upon  those  facts  at  the 
time  of  making  its  order,  and  its  decision 
if  erroneous,  would  be  voidable  only  and 
not  void.  Accordingly  under  the  influence 
of  these  considerations,  it  has  been  held  in 
this  court  that  a  grant  of  administration 
by  the  court  of  a  county  not  authorized  by 
the  facts  of  the  case  to  make  such  grant 
(the  decedent  having  had  no  residence, 
and  having  left  no  estate  of  any  kind  in 
the  county  by  the  court  of  which  the  grant 
was  made),  was  not  void  but  voidable 
only ;  overruling  previous  decisions  of  the 
General  court  to  the  contrary  in  Barker's 
Case,  2  L/eigh  719;  and  Case  of  Robinson's 
Estate,  November  term  1828,  cited  in 
Barker's  Case.  Fisher  v.  Bassett,  9  Leigh 
119;  Burnley's  Reps.  v.  Duke,  2  Rob.  R.  102. 
See  also  Schultz  v.  Schultz,  10  Gratt.  358, 
377 ;  Cox  v.  Thomas,  9  Gratt.  312. 

91  *This   case   is    plainly    within    the 
principles  of  the  cases  just  cited.     For 

if  a  grant  of  administration  by  a  County 
court  which  had  no  jurisdiction  or  authoriiy 
to  make  such  grant  upon  the  facts  of  the 
particular  case,  is  yet  voidable  only  because 
the  court  had  a  general  jurisdiction  in  cases 
ejusdem  generis,  so  the  commitment  of  an 
estate  to  the  sheriff  for  administration  by 
a  court  which  not  only  had  jurisdiction  in 
cases  of  that  class,  but  also  had  full  juris- 
diction in  the  particular  case  to  grant  ad- 
ministration to  some  suitable  person,  would 
be  but  voidable  and  not  ipso  facto  void 
even  if  the  court  had  erred  upon  the  facts 
in  making  the  order  at  the  time  it  was 
passed.  And  great  inconvenience  and  em- 
barrassment would  be  occasioned  by  a  con- 
trary doctrine.  The  acts  of  the  sheriff 
would  be  of  course  invalid.  He  would  in- 
cur all  the  liabilities  of  an  executor  de  son 
tort,  and  innocent  persons  dealing  with 
him  upon  faith  of  the  authority  conferred 
by  a  court  of  record,  and  possessing  a  gen- 
eral jurisdiction  over  similar  cases,  and 
authority  to  designate  an  administrator  in 
the  very  case,  might  be  subjected  to  great 
embarrassment  and  serious  loss.  While  on 
the  other  hand  no  injury  can  result  from 
treating  the  authority  of  the  sheriff  admin- 
istrator as  voidable  only.  His  acts  would 
be  good  until  it  be  revoked ;  there  would 
be  a  representative  of  the  estate  during  the 
whole  period;  purchasers  of  the  property 
belonging  to  the  estate  would  be  protect*Hl; 
the  debtors  to  it  might  safely  pay  what  they 
owed,  and  creditors  and  distributees  would 
have  all  the  security  for  the  proper  disposi" 
tion  of  the  proceeds  which  the  official  bond 
of  the  sheriff  would  afford. 

Regarding,  then,  the  authority  of  a  sher- 
iff administrator  as  voidable  only  and  not 
void,  even  though  prematurely  conferred  by 
the  court  in  point  of  fact,  he  should  have 
notice  of  the  intended  application  to  rev<Ae 
it,  just  as  in  the  case  of  an  appoint- 

92  ment  of  a  ^creditor  as   administrator 
before   the   expiration    of  the    thirty 

days  within  which  the  right  to  administer 
is  reserved  to  distributees  exclusively.  In 
either  case,  if  the  previous  order  of  admin- 


516 


J 


12  QRATT. 


HUTCHBSON,  ShBRIFF,  Adm'r  &C.  V,  PrIDDY. 


03,  04,  06 


istration  be  assailed  upon  the  allegation 
that  it  was  prematurely  made,  the  party 
should  have  the  opportunity  to  contest  the 
fact. 

I  think  therefore  the  County  court  did  not 
err  in  overruling  the  motion  of  the  appellee, 
as  it  does  not  appear  that  any  citation  or 
summons  had  been  issued  or  served  upon 
the  sheriff,  nor  that  he  was  present  in  court 
when  the  motion  was  made,  nor  that  he  has 
in  any  manner  waived  the  benefit  of  such 
citation ;  and  in  this  view  it  is  rendered 
unnecessary  to  decide  any  of  the  other  ques- 
tions raised  in  the  argument  of  the  cause. 
I  think,  however,  out  of  abundant  caution 
it  would  be  proper  to  amend  the  judgment 
by  declaring  it  to  be  without  prejudice  to 
any  future  motion  which  the  appellee  may 
be  advised  to  make  to  the  same  effect  upon 
a  proper  citation  or  summons. 

I  am  of  opinion  therefore  to  reverse  the 
judgment  of  the  Circuit  court,  to  amend 
that  of  the  County  court  in  the  manner  be- 
fore stated,  and  as  amended,  the  same  to 
affirm. 

MONCURE,  J.  I  think  it  is  at  least  very' 
doubtful  whether  the  order  of  the  County 
court  of  Henrico,  committing  the  estate  of 
James  O'Brien  to  the  sheriff  for  adminis- 
tration, was  not  a  void  order,  less  than 
.three  months  having  elapsed  between  the 
death  of  the  testator  and  the  date  of  the 
order.  When  it  was  made,  neither  the 
County  court  of  Henrico,  nor  any  other 
court  of  probat,  had  any  power  to  make  such 
an  order;  any  more  than  if  O'Brien  had 
been  then  alive.  In  this  respect  the  case 
differs  from  that  of  Fisher  v.  Bassett,  9 
L/eigh  119.  There,  when  the  grant  of  ad- 
ministration on  Robinson's  estate  was  made 
to  Scott,  some  court  had  power  to  make 
93  the  grant;  and  the  *Court  of  Hus- 
tings of  the  city  of  Richmond  having 
taken  cognizance  of  the  subject  and  made 
the  grant,  the  order  of  that  court  was  con- 
sidered by  this  to  be  voidable  only,  and 
valid  until  revoked  or  reversed.  This  case 
seems  to  be  like  that  of  Wales  v.  Willard,  2 
Mass.  R.  120.  An  act  of  that  state  pro- 
vides that  administration  shall  not  be  orig- 
inally granted  upon  the  estate  of  any 
deceased  person  after  the  expiration  of 
twentv  years  from  his  death.  The  admin- 
istration in  that  case  was  originally  granted 
after  the  intestate  had  been  dead  twenty 
years.  Parsons,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said,  **This  adminis- 
tration, it  was  not  competent  for  any  judge 
of  probat  to  grant ;  but  it  is  a  case  in  which 
it  is  expressly  provided  by  the  statute  from 
which  he  derives  his  authority,  that  no 
administration  shall  be  granted.  It  is  not 
therefore  the  erroneous  exercise  of  his  judg- 
ment, but  it  is  an  assumption  of  power 
agfainst  law;  and  the  grant  is,  ipso  facto, 
a  nullity." 

But  whether  this  be  so  or  not,  I  am  of 
opinion  that  Priddy  was  entitled  to  the 
administration  when  he  applied  for  it,  and 
that  there  was  no  necessity  for  any  notice 
of  the   application   to  the   sheriff;  but  that 


the  order  committing  the  estate  to  the  latter 
would,  by  a  grant  or  administration  to  the 
former,  have  been  ipso  facto  revoked.  In 
England,  the  person  entitled  to  distribution 
is  entitled  to  the  administration;  and 
though  the  ordinary  may  appoint  another 
person  administrator,  yet  he  can  only  do 
so  after  the  person  entitled  to  the  adminis- 
tration has  refused  it.  That  person  must 
be  cited  to  accept  or  refuse  before  there  can 
be  any  valid  grant  to  another.  And  non 
vocatis  jure  vocandis,  is  a  sufficient  ground 
for  revoking  a  grant  to  another.  In  Vir- 
ginia, the  distributee,  if  a  fit  person,  is  also 
entitled  to  the  administration.  But  there  is 
this  difference  between  the  law  of  England 
and  the  law  of  Virginia ;  that  by  the 

94  latter,  if  no  distributee  apply  *for  ad- 
ministration within  thirty  days  from 

the  death  of  the  intestate,  the  court  may 
grant  administration  to  one  or  more  of  his 
creditors,  or  to  any  other  person,  without 
first  citing  the  distributees  to  accept  or  re- 
fuse. Code,  ch.  130,  i  4,  p.  541.  The  right 
of  the  distributees,  however,  is  not  lost  by 
such  grant  to  another,  but  is  carefully  pre- 
served to  them  by  law ;  which  provides,  that 
'4f  a  will  of  a  decedent  be  afterwards  ad- 
mitted to  record,  or  if  after  administration 
is  granted  to  a  creditor,  or  other  person 
than  a  distributee,  any  distributee  who  shall 
not  have  before  refused  shall  apply  for 
administration,  there  may  be  a  grant  of 
probat  or  administration  in  like  manner 
as  if  the  former  grant  had  not  been  made ; 
and  the  said  former  grant  shall  thereupon 
cease."  Id.  ]  5.  This  law,  it  will  be  ob- 
served, requires  no  notice  or  citation  to  be 
given  to  the  original  administrator;  and  it 
is  obvious,  I  think,  that  one  was  contem- 
plated. The  words,  **and  the  said  former 
grant  shall  thereupon  cease,"  indicate  that 
the  new  grant  is,  ipso  facto,  a  revocation 
of  the  old.  The  original  adiministrator  is 
like  a  curator;  or  an  administrator  durante 
minori  actate,  or  durante  absentia ;  and  his 
powers  terminate  on  the  qualification  of  the 
rightful  administrator.  Surely,  if  a  will  be 
afterwards,  admitted  to  record,  and  the 
executor  obtain  probat,  there  is  no  neces- 
sity for  citing  the  original  administrator, 
nor  expressly  revoking  his  grant  of  admin- 
istration. This  was  decided  in  the  case  of 
Hunt  V.  Wilkinson,  2  Call  49.  The  same 
principle  applies  to  a  subsequent  grant  of 
administration  to  the  party  entitled  thereto. 
The  same  clause  which  provides  for  the  case 
of  a  subsequent  recordation  and  probat  of  a 
will,  provides  for  the  case  of  a  subsequent 
grant  of  administration.  In  each  case  it  is 
declared  that  the  former  grant  shall  there- 
upon cease ;  and  the  clause  must  have  the 
same  construction  in  regard  to  each. 

I  do  not  think  there  is  any  substan- 

95  tial  difference  *between    the    old   law 
under  which  Hunt  v.    Wilkinson   was 

decided,  and  the  new.  It  is  true  the  old 
law  uses  the  word  **shall,"  and  the  new  law 
the  word  **may;"  seeming,  at  first  view, 
to  indicate,  that  while  under  the  old  the 
duty  of  the  court  to  grant  administration 
I  to  the  distributee  was  imperative,  uncfer  the 
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new  it  was  merely  discretionary.  But  I 
think  no  change  was  designed  by  the 
legislature,  and  that  the  word  "may,"  in 
the  new  law,  has  the  same  meaning  with  the 
word  **8hall,**  in  the  old.  Certainly,  the 
court  under  the  new  law  has  no  right  to 
refuse  probat  to  the  executor,  being  a  fit 
person,  if  a  will  be  recorded ;  and  it  can 
have  no  more  right  to  refuse  administra- 
tion to  a  distributee,  being  a  fit  person ;  the 
same  clause  of  the  law  providing  for  each 
case.  The  effective  words  in  the  old  law, 
that  there  shall  be  a  grant  of  administration 
to  the  distributee,  "in  like  manner  as  if  the 
former  had  not  been  obtained,"  are  sub- 
stantially repeated  in  the  new.  And  there 
are  in  the  new  these  additional  words,  not 
contained  in  the  old,  '*and  the  said  former 
grant  shall  thereupon  cease;"  which  makes 
the  meaning  of  the  legislature  still  more 
plain. 

It  is  provided  by  {  10,  p.  542,  that  when 
an  estate  is  committed  to  the  sheriff  for  ad- 
ministration, ^Hhe  court  may,  at  any  time 
af teirwards,  revoke  such  an  order,  and  allow 
any  other  person  to  qualify  as  executor  or 
administrator."  If  the  grant  of  adminis- 
tration to  a  distributee  under  {  5,  is,  ipso 
facto,  a  revocation  of  the  original  grant  to 
another  person  under  }  4,  a  fortiori,  such 
grant  to  a  distributee  is,  ipso  facto,  a  rev- 
ocation of  an  order  committing  the  dece- 
dent's estate  to  the  sheriff.  E*ormerly,  the 
sheriff,  to  whom  an  estate  of  a  decedent  was 
committed,  was  not  a  full  administrator, 
but  little  more  than  a  curator  ad  colligendum 
bona  defuncti.  He  was  the  mere  officer  of 
the  bourt,  and  administered  the  estate 
under  its  order,  and  on  equitable  principles. 

He  has  since  been  declared  by 
%        Maw  to  be  an  administrator.     But  he 

does  not  now  stand  on  precisely  the 
same  footing  with  a  person  appointed  ad- 
ministrator under  2  4 ;  and  may  be  displaced 
by  the  subsequent  appointment,  not  only 
of  a  distributee,  but  of  any  other  person. 
If  thei^e  be  no  good  reason  for  requiring 
any  other  administrator  to  be  cited  before 
his  grant  of  administration  is  revoked,  there 
is  certainly  less  for  requiring  the  sheriff  to 
be  cited ;  he  being  the  officer  of  the  court, 
presumed  to  be  always  in  attendance  upon 
it,  and  to  have  notice  of  its  proceedings. 
It  is  true,  the  administration  of  the  sheriff 
continues  after  his  term  of  office  expires ; 
but  it  rarely  happens  that  administration 
is  granted  to  another  after  that  period.  In 
this  case  the  application  was  made  at  the 
term  of  the  court  next  succeeding  that  at 
which  the  estate  was  committed  to  the  sher- 
iff, and  during  the  latter's  term  of  office ; 
and  there  can  be  no  doubt  but  that  he  had 
actual  notice  of  the  application.  I  believe 
it  has  been  the  general,  if  not  the  invaria- 
ble, practice  of  the  courts  of  probat  to  grant 
administration  in  such  cases  without  notice 
to  the  sheriff. 

It  is  the  duty  of  the  court  of  probat  to 
take  c^re  that  a  party  to  whom  administra- 
tion is  granted  is  entitled  thereto ;  and  it 
may,  if  it  see  fit,  cause  the  original  ad- 
ministrator, or  a  sheriff  committee,  or  any 


of  the  next  of  kin,  to  be  cited  to  show  canse 
against  it.  But  it  is  under  no  imperative 
obligation  to  do  so.  Any  person  interested 
may  voluntarily  appear  and  resist  the  ap- 
plication of  a  distributee  for  administra- 
tion ;  and  will  thus  become  a  party  to  the 
proceeding  and  entitled  to  appeal  from  the 
sentence,  or  obtain  a  supersedeas  thereto. 
The  sheriff  in  this  case  might  have  appeared 
and  become  a  party ;  and  so  might  Mitchell 
and  wife.  The  former  did  not  so  appear ; 
no  doubt  because  he  did  not  care  for  the 
administration.  The  latter  did  appear  and 
become  a   party ;  and   the   application   was 

therefore  refused. 
97  *The  contest   in    the   County   court 

being  between  Priddy  and  Mitchell 
and  wife,  and  not  Priddy  and  the  sheriff,  I 
think  that  Mitchell  and  wife,  and  not  the 
sheriff,  should  have  been  made  parties  to 
the  writ  of  supersedeas ;  and  that  the  sher- 
iff had  a  right  to  have  the  writ  quashed. 
But  he  made  no  motion  for  that  purpose. 
On  the  contrary,  the  case  was  tried  upon 
its  merits  in  the  Circuit  court,  and  was 
decided  in  favor  of  Priddy.  And  now  the 
sheriff  seeks  in  this  court  to  reverse  the 
judgment  of  the  Circuit  court.  I  think  that 
Priddy  is  entitled  to  the  administration, 
being  the  only  distributee  who  applied,  and 
it  not  appearing  that  he  is  unfit  for  the 
office;  on  the  contrary,  it  appearing  that 
he  had  the  confidence  of  the  testator,  in 
being  appointed  his  executor  and  otherwise, 
and  was  the  choice  of  a  majority  of  the 
parties  in  interest.  I  also  think  that  while 
the  sheriff  was  an  improper  party  to  the 
writ  of  supersedeas,  his  proper  remedy  was 
by  motion  to  quash  it ;  and  that  if  there 
be  any  error  against  him  of  which  he  has 
any  cause  of  complaint,  or  actually  does 
complain,  it  is  only  as  to  costs;  which  are 
not  sufficient  to  give  this  court  jurisdiction. 

I  am  therefore  for  affirming  the  sentence 
of  the  Circuit  court. 

The  other  judges  concurred  in  the  opinion 
of  L/ee,  J. 

Judgment  reversed. 


98 


*Clarke  &  als.  v.  Reins. 


January  Term.  1866,  Richmond. 

I.  Ejectment— Order  of  Reference— Submission  to  AiM* 
tretlon.— An  order  of  reference  Is  made  In  a  pend- 
inff  action  of  ejectment,  by  the  terms  of  which  all 
matters  in  difference  between  the  parties  are 
submitted  to  the  final  determination  of  the 
arbitrators  chosen.  But  this  order  is  made  in 
pursuance  of  an  agreement  in  writing  under  sead. 
between  the  same  parties,  to  refer  the  single 
question  of  the  value  of  the  land  in  controversy: 
the  defendant  agreeinff  to  give  to  the  plainUfEs  for 
the  land  the  price  fixed  upon  it  by  the  arbitrators. 
The  order  of  reference  is  to  be  construed  with 
reference  to  the  agreement,  and  therefore  the 
award,  which  only  fixes  the  value  of  the  land,  is  In 
conformity  to  the  submission. 

a.  Specific  Performance— Hasband  and  Wife— RefiiMlol 
Wife  to  Execute  Deed— Effect.*— A  court  of  eqnity 

*SpecIflcPerformance— Title.— In  Linkous  v.  Cooper, 
2  W.  Va.  70,  it  is  said:    "The  defendant  refuses  to 
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will  not  decree  a  specific  performance  of  a  contract 
by  a  busband  and  wife  for  the  sale  of  the  wife's 
land,  at  the  suit  of  the  vendee,  the  wife  refusinff 
to  execute  the  contract. 

3.  Same— Same— Life  Estate  of  Husband.— Nor  will  the 
court  compel  the  husband  to  convey  his  life  estate 
to  the  vendee,  with  compensation  for  the  failure 
of  the  wife  to  convey  her  Interest  in  the  land. 

4.  Same— Joint  Owners— Case  at  Bar.t— The  wife  being 
one  of  three  equal  joint  owners  of  the  land,  and 
they  and  the  husband  having  united  in  the  sale, 
thoug-h  the  husband  and  wife  will  not  be  compelled 
to  execute  the  contract  on  their  part,  the  other 
two  joint  owners  will  be  comt>elled  to  convey  their 
nndivided  interests,  upon  the  payment  by  the 
vendee  of  their  shares  of  the  purchase  money. 

5*  Case  OUtloguIshed.— The  case  distinguished  from 
Bailey  v.  James,  11  Gratt  4(J8. 

6.  Decrees— Liability  of  Married  Woman  for  General 
Warranty— Statute.— A  decree  that  a  married 
woman  shall  convey  land  with  general  warranty, 
though  erroneous,  is  no  cause  for  reversing  the 
decree,  as  under  the  statute  the  warranty  would 
not  bind  her.    Code,  ch.  121,  8  7,  p.  514. 

In  February  1850  an  action  of  ejectment 
was  instituted  in  the  Circuit  court  of  Hen- 
rico by  Caroline  V.  Clarke,  family  W.  Har- 
ris, David  M.  Branch  and  Sarah  E.  his  wife, 
ag'ainst  Richard  Reins,  for  the  recovery 
of  eight  half  acre  lots  of  land  in  the  town 
of  Sydney,  near  Richmond.  The 
99  plain tififs  claimed  the  lots  of  *land  as 
heirs  at  law  of  Benjamin  James  Har- 
ris deceased.  The  female  plaintiffs  were 
his  children.  The  issue  was  regtdarly  made 
up  at  the  May  term  following. 

In  December  1850  the  plaintiffs  and  de- 
take  the  land  unless  he  can  get  a  good  title.  The 
complainant  cannot  make  a  good  title  and  is  not 
entitled  to  a  specific  execution  of  his  contract 
Ooddin  V.Vaughn,  14 Gratt.  117;  McCannv.  Janes,  1 
Rob.  256:  Watts  v.  Kinney,  3  Leigh  272;  Clarke  v. 
JReiiu,  12  Oratt.  98."  See  also,  in  accord,  citing  the 
principal  case.  Middleton  v.  Selby,  19  W.  Va.  174. 

Same— Husband  and  Wife— Mutuality.— In  Shenan- 
doah Valley  R.  R.  Co.  v.  Dunlop,  80  Va.  850,  10  S.  E. 
Rep.  239,  it  is  held:  "It  is,  accordingly,  well  settled, 
certainly  in  this  court,  that,  independently  of  any 
statute  on  the  subject,  an  executed  contract  of  the 
husband,  or  of  the  husband  and  wife,  for  the  sale  of 
the  wife's  lands,  is  not  one  of  which  specific  perform- 
ance will  be  decreed,  because,  as  to  the  wife,  the 
contract  is  void,  and  as  to  the  husband,  it  cannot  be 
enforced,  because  to  coerce  him  would  operate 
morally  as  a  constraint  upon  the  wife,  and  since  the 
contract  is  not  enforceable  against  them,  so  neither 
can  it  be  enforced  by  them.  Watts  v.  Kinney.  8 
Leigh  272;  Clarke  v.  Seine,  12  Gratt.  98;  Chilhowle  Iron 
Co.  V.  Gardiner.  79  Va.  806;  Cheatham  v.  Cheatham's 
Ex'or,  81  Id.  395;  Luse  v.  Deitz.  46  Iowa  205;  Fry, 
Spec.  Perf.,  sec.  286;  2  Min.  Inst.  785.*'  See  also,  in 
accord,  citing  the  principal  case.  Litterall  v.  Jackson, 
80  Va.  614;  Chllhowie Iron  Co.  v.  Gardiner,  79  Va.  811 ; 
Gray  bill  V.  Brugh,  89  Va.  899, 17  S.  E.Rep.  558;  Lyman 
V.  Thompson,  11  W.  Va.  447.  See  foot-note  to  Bailey 
V.  James,  11  GratL  468;  Griffin  v.  Cunningham,  19 
Gratt.  571.  See  also,  monographic  note  on  "Husband 
and  Wife." 

tSane— Joint  Owners.— See  the  principal  case  cited 
in  Cady  v.  Gale,  5  W.  Va.  565;  Watson  v.  Michael,  21 
W.  Va.S76. 


fendant  entered  into  an  agreement  under 
seal,  in  which  is  recited  the  pendency  of 
the  action  of  ejectment,  and  that  the  par- 
ties to  the  agreement  are  desirous  finally 
to  settle  and  terminate  said  suit;  and  then 
proceeds:  Now,  therefore,  it  is  herein 
agreed  that  the  said  parties  shall  forever 
end  and  conclude  the  controversy  in  said 
suit  mentioned,  in  manner  and  form  fol- 
lowing, to  wit:  That  the  matters  in  con- 
troversy shall  be  and  are  hereby  referred 
and  submitted  to  the  final  award  and  de- 
termination of  Robert  Kdmond  and  B.  W. 
Haxall,  agreed  to  and  chosen  by  the  said 
parties  as  their  arbitrators,  so  as  the  said 
arbitrators  do  make  their  award  and  deter- 
mination of  and  concerning  the  said  con- 
troversy for  the  following  end  and  purpose, 
to  wit:  that  is  to  say,  that  the  said  arbi- 
trators, after  satisfying  themselves  of  the 
value  of  said  lots  above  mentioned  and 
numbered,  shall  afSx  to  and  -declare  in 
writing,  under  their  hands  and  seals,  the 
real  and  actual  value  of  the  same,  as  they 
in  the  exercise  of  their  judgments  shall 
think  right  and  proper.  And  then  an  um- 
pire was  provided  for,  if  they  differed  in 
opinion. 

And  it  was  further  agreed  that  the  plain- 
tiffs should,  upon  the  return  of  said  award, 
make  a  full  and  complete  conveyance  to  the 
defendant  of  the  said  eight  lots,  and  that 
they  should  receive  from  the  defendant  and 
he  should  pay  to  them  the  value  of  the  said 
lots,  as  it  should  be  ascertained  and  declared 
in  the  manner  before  mentioned.  And  it 
was  further  agreed  that  this  agreement 
should  be  made  a  rule  of  court  in  the  eject- 
ment cause ;  and  that  the  said  court  should 
be  authorized  to  enforce  its  performance  as 
if  the  same  were  a  judgment  obtained  in 
said  court. 

In  January  1851  an  order  was  made 
100  in  the  cause,  *by  which  the  parties 
mutually  submitted  all  matters  in 
difference  between  them  to  the  final  deter- 
mination of  Robert  Edmond  and  Boiling 
W.  Haxall,  and  agreed  that  their  award,  or 
the  award  of  such  person  as  they  should 
choose  for  an  umpire,  thereupon,  was  to  be 
the  judgment  of  the  court ;  and  the  same 
was  ordered  accordingly. 

In  February  1851  the  arbitrators  made  up 
and  returned  their  award  under  their  hands 
and  seals.  After  referring  to  the  agree- 
ment between  the  parties,  and  making  it  a 
part  of  their  award;  and  reciting  that 
under  the  authority  of  that  agreement  they 
had  satisfied  themselves  of  the  value  of  the 
lots  mentioned  therein,  they  proceeded  to 
award  between  the  parties,  that  the  said 
lots  were  in  the  judgment  of  the  said  arbi- 
trators worth  the  sum  of  fifty  dollars  per 
lot;  and  that  this  sum  of  fifty  dollars  per 
lot  was  their  valuation  of  the  same. 

Upon  the  return  of  the  award  the  defend- 
ant moved  the  court  to  enter  it  as  the  judg- 
ment of  the  court,  which  motion  was 
opposed  by  the  plaintiffs,  on  several  grounds 
of  objection  taken  to  the  award.  The  court, 
however,  overruled  the  objections,  and  or- 
dered that  the  award  be  confirmed,  and 
stand  as  the  judgment  of  the  court. 


519 


12  OR  ATT. 


Virginia  Rspokts,  Annotated. 


101,  I02,  108 


Reina  then  instituted  a  suit  in  the  Cir- 
cuit court  of  the  city  of  Richmond,  against 
the  parties  to  the  action  of  ejectment  and 
agreement,  setting  out  the  facts,  and  ask- 
ing that  the  said  parties  might  be  compelled 
to  make  to  him  the  deed  mentioned  in  the 
agreement ;  and  that  he  might  be  quieted 
in  his  possession  of  said  lots. 

The  defendants  answered,  stating  their 
objections  to  the  award ;  which  were,  that 
it  was  made  without  notice  to  them,  and 
upon  the  ex  parte  statements  of  the  plain- 
tiff; though  of  these  facts  there  was  no 
evidence.     They  insisted  further,  that 

101  the    Value    fixed  *upon    the    lots   was 
wholly     inadequate,     being    in    fact 

about  one-third  of  their  value:  And  they 
insisted  that  it  was  not  a  case  in  which, 
under  the  circumstances,  a  court  of  equity 
would  enforce  a  specific  execution  of  the 
contract. 

The  cause  came  on  to  be  heard  in  Janu- 
ary 1853,  when  the  court  decreed  that  the 
plaintiff  should  pay  to  the  defendants  the 
sum  of  four  hundred  dollars,  the  amount 
fixed  by  the  arbitrators  as  the  value  of  the 
lots,  with  interest  from  the  4th  of  February 
1850,  until  paid;  and  that  as  soon  as  such 
payment  was  made  or  tendered  by  the  plain- 
tiff, the  defendants  should  execute  and  de- 
liver to  him  a  good  and  sufficient  deed  with 
general  warranty  for  said  lots  described  in 
said  agreement.  From  this  decree  the  de- 
fendants obtained  an  appeal  to  this  court. 

Gilmer,  for  the  appellants. 

Patton  and  Patton,  Jr.,  for  the  appellee. 

SAMUEI/f^,  J.  I  am  of  opinion  to  reverse 
the  decree,  and  dismiss  the  bill  without 
prejudice  to  the  rights  of  the  parties  to  sue 
at  law.  There  is  nothing  alleged  in  the 
pleadings,  or  shown  by  proof,  to  warrant 
the  exercise  of  the  power  to  decree  specific 
performance.  This  would  be  my  opinion  if 
the  case  stood  alone  upon  that  clause  of  the 
agreement  which  is  supposed  to  bind  the 
appellants  to  convey.  The  case,  however, 
should  not  be  so  regarded;  but  in  passing 
on  it,  every  part  of  the  agreement  should 
be  looked  to:  we  should  not  disregard  any 
part  of  it.  It  is  distinctly  agreed  between 
the  parties,  that  the  action  of  ejectment 
between  them  shall  be  submitted  to  the 
arbitrament  of  the  referees  named ;  that 
the  value  of  the  subject  in  controversy 
shall  also  be  ascertained  by  those  referees ; 
that  upon  the  return  of  the  award  the 
appellants     should     convey     to     the 

102  *appellee  the  subject   of  controversy. 
This    part   of    the    agreement    is,   of 

necessity,  to  be  understood  as  meaning-  that 
the  conveyance  shall  be  executed  if  the 
action  of  ejectment  shall  be  decided  by  the 
referees  in  favor  of  the  plaintiffs  therein: 
for  it  would  be  absurd  to  construe  it  as 
meaning  that  if  decided  the  other  way,  the 
parties  having  no  title  should  sell,  and  the 
party  having  title  should  buy. 

The  agreement  further  provides  that  the 
submission  shall  be  made  a  rule  of  court, 
and  that  the  court  should  enforce  the  per- 
formance of   the   agreement  as  if  the  same 


were  a  judgment  of  the  court.  This,  if  it 
means  any  thing,  means  that  the  purchase 
money  was  to  be  secured  by  the  judgment 
of  the  court.  The  parties,  to  some  extent, 
put  their  own  construction  on  the  ag^c- 
ment  by  submitting  the  ejectment  suit  to 
the  arbitrators;  thereby  showing  that  the 
decision  of  that  suit  was  to  have  its  effect 
upon  the  agreement.  In  the  ejectment  the 
main  question  was,  who  had  the  rig-ht  to 
possession,  and  incidentally,  who  shonld 
pay  the  costs  of  suit.  This  question  is  not 
yet  decided ;  the  award  returned  beingf  upon 
a  subject  in  no  wise  involved  in  the  suit. 
By  the  express  terms  of  the  ag-reement,  the 
conveyance  was  to  be  made  upon  the  return 
of  the  award,  which  has  not  yet  been  made. 
If  the  parties  intended  to  submit  the  sole 
question  of  value  to  the  arbitrators,  and  to 
bind  themselves  to  sell  and  buy  at  their 
valuation,  nothing  would  have  been  easier 
than  to  have  so  provided  in  the  agreement. 
If,  however,  they  intended  that  the  question 
of  title  should  be  first  settled,  that  if  the 
appellants  had  the  better  title,  they  should 
sell  to  the  appellee,  the  agreement  in  ail 
its  parts  should  be  allowed  to  stand,  and 
its  several  provisions  be  carried  into  effect. 
To  tear  one  single  provision  of  the  agree- 
ment from  its  context ;  to  give  it  priority 
over  another  to  which  it  was  expressly  post- 
poned ;  to  make  it,  in  fine,  the  agree- 
103  ment  in  disregard *of  all  else  therein; 
to  withhold  from  the  appellants  the 
benefit  of  their  better  title,  if  they  have  it; 
to  compel  them  to  sell  a  title  in  litigation, 
at  a  price  affected  by  the  fact  that  it  was 
contested,  in  disregard  of  the  provision  for 
settling  the  question  of  title,  would  be  un- 
just to  both  parties.  I  am  not  aware  of 
any  precedent  requiring  us  to  treat  the 
agreement  in  this  manner ;  and  I  am  utterly 
opposed  to  making  such  precedent. 

DANIEI/y  J.  If  the  order  of  reference  of 
the  2d  of  January  1851  were  alone  to  be 
looked  to  for  the  terms  of  the  submission, 
the  award  would  be  incomplete;  as  by  the 
order  **all  matters  in  difference  between 
the  parties*'  are  submitted  to  the  **final 
determination"  of  the  arbitrators,  whilst 
by  the  award  nothing  is  adjudged  or  ascer- 
tained except  the  value  of  the  lots  in  con- 
troversy. It  is  most  apparent,  however, 
from  the  award,  from  the  bill,  from  the 
answer,  and  from  the  petition  for  an  ap- 
peal, that  the  arbitrators  and  the  parties 
all  regarded,  and  acted  upon,  the  agreement 
of  the  day   of   December    1850,    as  con- 

taining the  true  terms  of  the  submission. 

Treating  the  agreement,  then,  as  the 
warrant  for  the  action  of  the  arbitrators,  I 
can  discover  no  plausible  reason  for  saying 
that  they  have,  in  any  manner,  departed 
from  the  authority,  or  fallen  short  of  a 
complete  discharge  of  the  duty  conferred 
upon  and  prescribed  for  them.  After  recit- 
ing the  pendency  of  the  action  of  eject- 
ment, and  that  it  involved  the  title  to 
certain  lots,  and  expressing  the  desire  of 
the  parties  finally  to  settle  the  suit,  the 
agreement  proceeds,  **Now,   therefore,  it  is 
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herein  agreed  that  the  said  parties  shall 
forever  end  and  conclude  the  controversy, 
in  said  suit  mentioned,  in  manner  and  form 
following,  to  wit:  That  the  matters  in 
controversy  shall  be  and  are  hereby  referred 
and    submitted    to    the    final    award 

104  *and  determination  of  Robert  Edmond 
and    B.    W.    Hazall,    agreed   to    and 

chosen  by  the  said  parties  as  their  arbitra- 
tors, so  as  the  said  arbitrators  do  make 
their  award  and  determination  of  and  con- 
cerning the  said  controversy,  /or  the  fol- 
lowing  end  and  purpose^  to  wit:  that  is  to 
say^  that  the  said  arbitrators  after  having 
satisfied  themselves  of  the  value  of  the  said 
lots  above  mentioned  and  numbered,  shall 
affix  to,  and  declare  in  writing,  under  their 
hands  and  seals,  the  real  and  actual  value 
of  the  same,  as  they,  in  the  exercise  of 
their  judgments,  shall  think  right  and 
proper ;  and  if  they  the  said  arbitrators  do 
not  agree  as  to  the  value  of  the  said  lots, 
then  the  sa^d  arbitrators  shall  call  in  some 
disinterest^  third  person,  to  be  by  them 
chosen  and  elected,  who  shall  with  them 
confer  and  consult  as  to  the  value  of  the 
said  lots,  and,  with  them,  determine  the 
same,  and  shall  declare  in  writing,  under 
their  hands  and  seals,  the  said  value;  to 
be  delivered  to  the  parties  hereto,  on  or 
before  the  day  of  next  ensuing." 

The  words  in  the  first  portion  of  the  arti- 
cle would  seem  to  indicate  an  intent  to  sub- 
mit the  whole  matter  in  controversy  to  the 
arbitrators;  but  it  is  obvious  that,  with 
the  words  (which  I  have  italicised),  *'for 
the  following  end  and  purpose,"  &c.,  com- 
mences a  qualification  or  restriction,  limit- 
ing the  action  of  the  arbitrators  to  the 
single  **end  and  purpose"  of  ascertaining 
and  declaring  the  value  of  the  lots.  With 
respect  to  the  title  to  the  lots,  the  arbitra- 
tors had  nothing  to  determine  or  award. 
Their  office  was  done,  and  the  object  of  the 
first  article  accomplished,  as  soon  as  they 
fixed  and  reported  the  value  of  the  lots ; 
and  a  subsequent  article  provided  that  upon 
the  return  of  the  award,  the  parties  of  the 
first  part  should  convey  the  lots  to  the  party 
of  the  second  part,  and  that  the  latter 
should  secure  and  pay  to  the  former  the 
value  ascertained  by   the  award.     In 

105  short,  the  scheme  for  *the  settlement 
of  the  suit  was,    that   the   appellants 

should  sell  and  the  appellee  should  buy  the 
lots  at  a  price  to  be  fixed  by  disinterested 
valuers.  There  is,  therefore,  I  think,  no 
ground  for  assailing  the  decree  as  being 
founded  on  an  insufficient  award. 

Nor  do  I  think  that  the  error  of  the  court 
in  requiring  Mrs.  Branch,  a  married  woman, 
to  execute  a  deed  with  general  warranty,  is 
of  such  a  nature  as  to  vitiate  the  decree. 
The  inadvertence  is  one  which  it  is  obvious 
could  work  no  injury  to  Mrs.  Branch,  or 
any  one  else ;  in  as  much  as  by  the  statute. 
Code,  ch.  121,  2  7,  p.  514,  such  a  deed  could 
not  operate  any  further  on  her  or  her  rep- 
resentatives than  to  pass  such  right,  title 
and  interest  as  at  the  date  of  such  deed  she 
might  have  in  the  estate  thereby  conveyed. 
If,  therefore,  there  were  no  other  objection 


to  the  decree,  I  should  feel  no  difficulty  in 
affirming  it,  after  making  the  proper  cor- 
rection. 

In  considering  the  case,  however,  a  more 
serious  question  has  arisen,  which,  at  the 
instance  of  the  court,  has  been  fully  dis- 
cussed at  the  bar ;  and  that  is,  whether  the 
coverture  of  Mrs.  Branch  did  not  stand  in 
the  way  of  any  decree,  for  a  specific  per- 
formance of  the  agreement  and  award 
against  her  or  her  husband,  or  indeed  any 
of  the  appellants :  It  is  not  necessary  to 
cite  authorities  to  show  that  no  such  decree 
could  be  made  against  Mrs.  Branch. 

The  question  whether  a  court  of  equity 
will,  under  any  circumstances,  decree 
against  a  husband  the  specific  performance 
of  a  contract  on  his  part  to  procure  the 
conveyance  by  his  wife  of  her  real  estate, 
is  one  which  cannot  be  regarded  as  yet 
definitively  settled  in  England.  In  the 
reports  of  the  earlier  cases,  numerous  prec- 
edents may  be  found  in  which  the  power 
of  the  chancellor  to  make  such  decrees  has 
been  asserted  and  enforced.  Thus,  the  case 
of  Hall  V.  Hardy,  3  P.  Wms.  187,  in  which, 
upon  a  submission  .of  a  dispute 
106  ^touching  the  fee  simple  of  a  parcel 
of  land,  the  arbitrators  awarded  that 
the  defendant  should  procure  his  wife  to 
join  with  him  in  a  fine  and  deed  of  uses, 
and  thereby  convey  the  premises  to  the 
plaintiff  and  his  heirs,  the  master  of  the 
rolls,  Sir  Joseph  Jekyll,  decreed  a  specific 
performance  of  the  award:  prefacing  the 
decree  with  the  remark  that  there  had  been 
a  hundred  precedents,  where,  if  the  hus- 
band, for  a  valuable  consideration,  cove- 
nants that  the  wife  shall  join  with  him  in 
a  fine,  the  court  has  decreed  the  husband  to 
do  it ;  for  that  he  had  undertaken  it  and 
must  lie  by  it,  if  he  does  not  perform  it. 

In  some  of  the  cases  of  a  later  date,  how- 
ever, the  propriety  of  making  such  decrees 
has  been  seriously  questioned,  and  in  others, 
positively  denied;  as  in  Emery  v.  Wase, 
8  Ves.  K.  505 ;  Davis  v.  Jones,  4  Bos.  & 
Pull.  267;  and  Martin  v.  Mitchell,  2  Jac. 
8l  Walk.  413.  And  whilst  it  cannot  perhaps 
be  said  that  the  English  chancery  has  fully 
disclaimed  the  power.  It  may,  I  think,  be 
safely  affirmed,  that  the  current  of  profes- 
sional feeling  and  sentiment  in  England  is 
rapidly  tending  to  a  conviction  of  the  im- 
policy, cruelty  and  unfairness  of  a  rule 
which  constrains  the  wife  indirectly  through 
the  sufferings  of  the  husband,  to  do  that 
which  the  courts  have  long  since  repudiated 
their  right  to  coerce  her  to  do  directly.  In 
speaking  of  the  earlier  cases,  Mr.  Jacob, 
in  a  note  to  1  Roper  on  Husband  and  Wife 
547-8,  says,  '*It  may  be  said  with  respect 
to  most  of  these  cases,  that  they  were  de- 
cided at  a  period  when  the  courts  exercised 
a  much  greater  latitude  than  at  present  in 
cases  of  this  kind.  Thus  it  would  seem 
that  in  some  instances  the  decrees  were 
made  against  the  wife  personally.  In  one 
case  it  was  decreed  that  a  man  should  com- 
pel his  wife  and  another  man's  wife  to  levy 
a  fine,  &c.  Since  the  limits  of  the  jurisdic- 
tion of  equity  in   the   specific  performance 
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of  agreementB,  and  the  rules  as  to  the 

107  disabilities  *of  coverture   have   been 
more  clearly  settled,  these  early  cases 

cannot  now  be  received  as  authorities  with- 
out some  qualifications." 

And  in  the  case  of  Kmery  v.  Wase,  L/ord 
^Idon  said  that  the  argument  showed  'Hhe 
point  was  not  so  well  settled  as  it  had  been 
understood  to  be.  The  policy  of  the  law  is, 
that  a  wife  is  not  to  part  with  her  property 
but  by  her  own  spontaneous  and  free  will. 
If  this  was  perfectly  res  integra,  I  should 
hesitate  long  before  I  should  say  the  hus- 
band is  to  be  understood  to  have  gained 
her  consent,  and  the  presumption  is  to  be 
made  that  he  obtained  it  before  the  bar- 
gain, to  avoid  all  the  fraud  that  may 
afterwards  be  practiced  to  procure  it.  The 
purchaser  is  bound  to  regard  the  policy 
of  the  law,  and  what  right  has  he  to 
•complain,  if  she,  who  according  to  law 
cannot  part  with  her  property  but  by 
her  own  free  will,  expressed  at  the  time 
of  that  act,  of  record,  takes  advantage  of 
the  locus  poenitentiae;  and  why  is  he  not  to 
take  his  chance  of  damages  against  the 
husband?" 

Similar  views  are  strongly  presented  in 
a  note  in  1  Roper  on  Husband  and  Wife  545 ; 
and  the  annotator  adds,  ^^some  of  the  cases 
seem  to  have  proceeded  partly  upon  the  fact 
of  the  wife  having  herself  been  a  party,  or 
having  assented  to  the  agreement,  or  upon 
the  presumption  that  she  had  assented.  But 
if  it  be  law  that  the  agreement  of  a  feme 
covert  is  void,  it  is  difficult  to  find  any 
principle  upon  which  her  assent  or  dissent 
at  the  time  of  the  contract  could  vary  the 
case."  These  views  are  also  adopted  in 
Bright  on  Husband  and  Wife,  vol.  1,  p.  191, 
to  which  author,  as  also  to  the  notes  to 
Bmery  v.  Wase,  reference  may  be  had  for 
a  statement  of  the  principal  English  deci- 
sions on  the  subject. 

I  do  not  know  that  the  question  has  ever 
been  distinctly  before  this  court  on  a  bill, 
filed  by  a  vendee,  seeking  the  specific  exe- 
cution of  a  contract  for  the  sale,  by  a  hus- 
band or  by  a  husband  and  wife,  of  the  wife's 
lands. 

108  *In  the  case  of  McCann  v.  Janes,  1 
Rob.  R.    256,    the   bill   was  filed  by  a 

vendee  against  a  husband  on  an  undertak- 
ing by  the  latter,  that  he  and  his  wife 
should  make  to  the  plaintiff  a  good  deed 
for  the  wife's  inheritance  in  fee;  but  a 
specific  performance  of  the  agreement  was 
not  asked.  After  setting  out  the  contract, 
the  bill  alleged  that  the  defendant  had  re- 
fused to  comply,  stating,  as  his  excuse, 
that  his  wife  had  refused  to  join  him  in 
the  deed.  It  further  alleged  that  there  were 
children  of  the  marriage,  and  that  the  hus- 
band was  consequently  entitled  to  a  life 
estate ;  and  the  prayer  was  that  the  defend- 
ant should  be  decreed  to  convey  all  his  in- 
terest in  the  land  to  the  plaintiff,  reserving 
to  the  latter  his  right  of  action  at  law 
against  the  husband  for  damages  on  account 
of  his  failure  to  procure  his  wife  to  unite 
with  him  in  the  conveyance. 
The  Circuit  court  sustained  a  demurrer  to 


the  bill,  and  rendered  a  decree  dismissing  it. 
On  an  appeal,  the  decree  was  affirmed  by 
this  court.  The  judge  of  the  Circuit  court, 
in  his  opinion,  assigned  two  reasons  for 
sustaining  the  demurrer:  1.  That  he  could 
not  entertain  a  bill  for  a.  specific  perform- 
ance in  part,  with  a  right  to  resort  to  a 
court  of  law  for  the  recovery  of  damages 
for  the  residue:  And  2.  That  a  husband 
could  not  be  decreed  to  convey  a  life  estate 
in  his  wife's  lands  during  her  life.  No 
reason  was  given  by  this  court  for  affirming 
the  decree ;  but  the  reporter,  in  a  note  to 
the  case,  states  that  he  had  been  informed 
by  one  of  the  judges  that  the  affirmance 
was  made  on  the  first  ground  taken  in  the 
opinion  of  the  circuit  judge. 

It  will  be  seen  from  this  statement  of 
the  case  that  it  did  not  present  the  question 
under  consideration.  The  failure  of  the 
plaintiff,  however,  to  ask  a  decree  for  spe- 
cific execution  of  the  contract,  is  a  strong 
circumstance  to  show  an  acquiescence  by 
the  bar  in  the  propriety  of  the  doctrine 

109  on  the  subject,  held  by  this  *court  in 
the  cases  of   Kvans  &  wife  v.  Kiogsr 

berry,  2  Rand.  120,  and  Watts  v.  Kenney 
and  wife,  3  L/eigh  272;  in  each  of  which, 
though  the  bill  was  filed  by  husband  and 
wife  for  a  specific  execution  against  a 
vendee  under  a  contract  with  the  husband 
for  the  purchase  of  the  wife's  land,  the 
court  considered  it  necessary  to  decide  what 
ought  to  have  been  the  decree  if  the  suit 
had  been  brought  by  the  vendee;  and  in 
each  of  which  the  court,  holding  that  such 
a  decree  could  not  have  been  properly  ren- 
dered in  favor  of  the  vendee,  refused  to  de- 
cree specific  performance  in  favor  of  the 
vendors,  on  the  score  of  want  of  mutuality. 
In  the  last  mentioned  case  Judge  Tucker, 
delivering  the  opinion  of  the  court,  said, 
'*As  to  compelling  the  husband  to  procure 
a  conveyance,  the  doctrine,  never  well  re- 
ceived, has  never  been  acted  upon  with  us, 
and  seems  recently  to  have  been  discounte- 
nanced in  England.  Kmery  v.  Wase,  8 
Ves.  R.  505 ;  4  Bos.  A  Pul.  267.  It  is  true 
that  in  a  recent  case  it  has  been  said  that 
if  the  wife  assents,  the  husband  will  not  be 
permitted  to  recede.  Howell  v.  George,  1 
Madd.  R.  1-7.  But  so  easy  is  it  where 
family  convenience  and  profit  concur,  for 
the  influence  of  the  husband  to  withhoUL 
the  assent  of  the  wife,  that  practically  the 
doctrine  can  never  be  of  use. '  * 

This  opinion  was  approved  by  the  whole 
court,  as  was  also  that  of  Judge  Green  of 
the  like  import,  in  the  case  of  Kvans  A 
wife  V.  Kingsberry.  Whilst,  therefore,  I 
do  not  find  any  precedent  in  our  reports  of 
a  direct  refusal  by  this  court  to  decree  at 
the  suit  of  the  vendee,  the  specific  perform- 
ance of  a  sale  by  a  husband  of  his  wife's 
estate,  yet  in  the  absence  of  any  case  or 
opinion  here  questioning  the  propriety  of 
the  two  last  cited  decisions,  I  feel  no  hesi- 
tation in  recognizing  them  as  true  exposi- 
tions and  ruling  adjudications  of  the  law 
of  this  case. 

It  is  true   that    no   objection    to  a 

110  specific  performance  *was  made   by 
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the  defendants  in  their  answer,  on  the 
score  of  Mrs.  Branch's  coverture;  and 
it  is  urg'ed  on  behalf  of  the  appellee,  that 
this  court  ought  not  to  proceed  on  the  sup- 
position that  she  may  not  be  willing  to 
unite  in  the  conveyance.  The  same  feature 
existed  in  the  case  of  Emery  v.  Wase.  Yet 
it  was  not  regarded  by  the  master  of  the 
rolls,  when  the  case  was  before  him  (5 
Ves.  R,  847),  or  by  Lord  E^ldon,  on  the  ap- 
I>eal  (8  Ves.  R.  505),  as  a  circumstance  of 
any  moment. 

In  that  case,  as  in  this,  the  defendants 
all  united  in  one  answer,  in  which  they 
resisted  the  decree,  on  grounds  wholly  in- 
dependent of  the  coverture  of  some  of  the 
female  defendants ;  yet  the  court  gave  the 
same  weight  to  the  objection  as  if  it  had 
been  distinctly  and  formally  presented. 
The  appellants  all  strenuously  resisted  the 
decree  in  the  Circuit  court,  and  are  all 
seeking  to  reverse  it  here ;  and  little  if  any 
chance  of  benefit  to  the  appellee  could  be 
anticipated  from  sending  the  case  back,  in 
order,  by  privy  examination  (if  indeed 
anch  a  practice  could  in  any  case  be  allowed 
bere),  to  ascertain  whether  Mrs.  Branch 
"prill  choose  to  unite  in  a  deed,  as  there  can 
be  little  or  no  doubt  as  to  what  her  response 
w^ould  be. 

It  is  further  urged  by  the  counsel  of  the 
appellee,  that  though  this  court  should  be 
of  opinion  that  the  decree  was  wrong  in 
ordering  a  full  and  entire  performance  of 
the  agreement,  still  a  dismission  of  the  bill 
would  not  be  the  proper  or  necessary  con- 
sequence ;  that  in  such  case  the  court  ought 
to  allow  the  appellee  the  election  to  have  a 
conveyance  of  so  much  of  the  subject  he 
bargained  for  as  is  within  the  reach  of  the 
court,  with  an  abatement  of  the  purchase 
money  proportioned  to  the  share  or  interest 
of  Mrs.  Branch. 

If  the  appellee  is  willing  to  accept,  in 
satisfaction  of  the  agreement,  a  deed  for 
the  undivided  interests  of  the  appellees 
Clarke  and  Harris  in  the  lots,  with  an  abate- 
ment of  the  purchase  money  equal 
111  in  value  to  *the  entire  interest  and 
estate  of  Mrs.  Branch  in  the  subject, 
I  cannot  perceive  the  injustice  or  inconven- 
ience of  allowing  him  to  have  such  a  modi- 
fied performance  of  the  contract.  There  is 
nothing  in  the  proofs  to  impeach  the  fair- 
ness of  the  agreement  or  the  award.  There 
is  not  the  slightest  reason  for  imputing 
fraud  or  even  laches  to  the  appellee.  He 
has  promptly  done  or  tendered  to  do  every 
thing  which  by  the  covenant  or  the  award 
he  has  agreed,  or  has  been  awarded  to  do. 
On  the  other  hand,  the  appellants  have 
wholly  refused  to  conform  to  the  award. 
They  have  resisted  it  on  each  side  of  the 
Circuit  court,  on  grounds  of  objection 
which  the  judge  has  decided  to  be  insuffi- 
cient. Like  objections  have  been  made 
here,  and  have  met  with  the  same  fate. 
And  nothing  stands  in  the  way  of  affirming, 
in  every  thing,  the  decree  for  a  specific 
execution,  except  the  want  of  power  in  the 
court  to  coerce  a  conveyance  of  the  estate 
of  the  married  female  appellant :  a  difficulty, 


suggested  here  for  the  first  time.  In  this 
state  of  things  what  show  of  equity  have 
the  appellants  for  insisting  that  because 
they  cannot  comply  with  their  whole  un- 
dertaking, they  shall  also  be  excused  from 
performing  such  portion  of  it  as  is  clearly 
within  their  power? 

I  see  nothing  in  the  nature  of  the  con- 
tract, and  know  of  no  rule  of  practice, 
which  forbids  a  termination  of  the  contro- 
versy in  the  mode  proposed.  On  the  con- 
trary, it  is  a  familiar  practice  to  make 
decrees  for  the  partial  performance  of  con- 
tracts, with  compensation  to  the  injured 
party,  in  cases  where  the  measure  of  com- 
pensation is  certain  or  easy  of  ascertain- 
ment. Thus,  in  Mortlock  v.  BuUer,  10  Ves. 
R.  292,  316,  Lord  Eldon  says,  ^'If  a  man 
having  partial  interests  in  an  estate, 
chooses  to  enter  into  a  contract  representing 
it  and  agreeing  to  sell  it  as  his  own,  it  is 
not  competent   for  him   to  say  after- 

112  wards,  though  he  *has  valuable  inter- 
ests  he    has    not    the    entirety,    and 

therefore  the  purchaser  shall  not  have  the 
benefit  of  his  contract.  For  the  purpose  of 
this  jurisdiction,  the  person  contracting 
under  those  circumstances  is  bound  by  the 
assertion  in  his  contract ;  and  if  the  vendee 
chooses  to  take  as  much  as  he  can  have,  he 
has  a  right  to  that  and  to  an  abatement." 

The  same  doctrine  is  asserted  in  Wood  v. 
Griffith,  1  Swanst.  R.  43,  54.  **The  pur- 
chaser may  insist  on  having  the  estate  such 
as  it  is.  The  vendor  cannot  say  that  he 
will  give  nothing,  because  he  is  unable  to 
give  all  that  he  has  contracted  to  give." 

And  Judge  Story,  in  the  second  volume 
of  his  Treatise  on  Bquity  Jurisprudence,  { 
779,  on  the  authority  of  a  number  of  cases 
which  he  cites,  states  the  general  rule  in 
such  case  to  be,  '*that  the  purchaser,  if  he 
chooses,  is  entitled  to  have  the  contract 
specifically  performed  as  far  as  the  vendor 
can  perform  it,  and  to  have  an  abatement 
out  of  the  purchase  money,  or  compensation 
for  any  deficiency  in  the  title,  quantity, 
quality,  description  or  other  matters  touch- 
ing the  estate." 

It  is  true  that  he  says,  *'the  practice  had 
been  extended  beyond  the  true  limits  to 
which  every  jurisdiction  of  the  sort  should 
be  confined,  as  it  amounted  pro  tanto  to 
the  substitution  of  what  the  parties  had  not 
contracted  for;  and  that  the  tendency  of 
modern  decisions  is  to  bring  the  doctrine 
within  such  moderate  bounds  as  convenience 
and  equity  indicate  as  its  proper  limits. " 
He  at  the  same  time,  however,  cites  with 
approbation  the  remarks  of  Lord  Langdale 
in  the  case  of  Graham  v.  Oliver,  3  Beav.  R. 
124,  in  which,  after  admitting  the  difficul- 
ties that  existed  in  the  way  of  carrying  the 
rule  to  the  extent  that  had  prevailed  in 
some  of  the  cases,  he  vindicates  the  justice 
of  adhering  to  it  in  cases  where  it  can  be 
observed  **  without  any  great  preponderance 
of  inconvenience." 

113  *And  a  distinction  is  very  properly 
recognized  by  the  courts  between  the 

case  of  a  vendor  seeking  to  compel  the 
vendee  to  perform,  and   that  of  the  vendee 
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asking  a  performance  by  the  vendor. 
Though,  therefore,  the  courts  have  refused, 
as  in  Dalby  v.  PuUen,  3  Sim.  R.  29,  and 
in  other  cases,  to  compel  a  vendee,  who  has 
contracted  for  the  entirety  of  an  estate,  to 
take  undivided  aliquot  parts  of  it,  it  by  no 
means  follows  that  it  is  improper  to  compel 
the  vendor  to  convey  such  undivided  parts, 
where  the  vendee  is  willing  to  accept  them, 
with  a  proper  abatement  of  the  price,  in 
lieu  of  the  whole  estate  for  which  he  con- 
tracted. On  the  contrary,  in  the  case  of 
the  Attorney  General  v.  Day,  1  Ves.  sen. 
218,  Ivord  Hardwicke,  whilst  refusing  to 
compel  a  vendee  who  had  contracted  for  an 
entire  estate,  to  take  a  moiety  (a  convey- 
ance of  the  other  by  change  of  circum- 
stances being  impracticable),  said,  ^*On 
the  other  hand,  if  on  the  death  of  one  of 
the  tenants  in  common  who  contracted  for 
a  sale  of  the  estate,  the  purchaser  brings  a 
bill  against  the  survivor,  desiring  to  take 
a  moiety  of  the  estate  only,  the  interest  in 
the  money  being  divided  by  the  interest  in 
the  estate,  I  should  think  (though  I  give 
no  absolute  opinion  as  to  that)  he  might 
have  a  conveyance  of  the  moiety  from  the 
survivor,  although  the  contract  cannot  be 
executed  against  the  heirs  of  the  other." 

The  same  principle  is  fairly  to  be  deduced 
from  the  case  of  Roifey  v.  Shallcross,  4 
Madd.  R.  227,  and  also  from  a  decision  of 
Ivord  Eldon,  in  EJx  parte  Tilsley,  reported 
in  the  note  to  that  case;  and  is,  I  think, 
fully  sustained  in  Sugden  on  Vendors,  vol. 
1,  415-426,  7th  Am.  ed.  as  well  in  the  text 
as  in  the  authorities  cited  in  the  notes. 

It  is  suggested  that  these  views  are  in 
conflict  with  the  decision  of  this  court  in 
Bailey  v.  James,  11  Gratt.  468.  On  an  ex- 
amination of  that  case  it  will  be  seen,  that 
it  is  wholly  different  in  character 
114  from  the  one  *before  us:  And  I  men- 
tion it  only  because  of  the  suggestion 
just  mentioned,  and  for  the  purpose  of  say- 
ing that  I  do  not  mean  to  call  in  question 
the  authority  of  that  case  by  any  thing  said 
in  this. 

I  can  sec,  therefore,  no  objection  to  al- 
lowing the  appellee  to  have  a  partial  per- 
formance to  the  extent  and  on  the  terms 
above  indicated.  I  do  not  think,  however, 
that  he  ought  to  have  a  conveyance  of  the 
life  estate  of  the  appellant  Branch,  unless 
he  is  willing  to  take  that  together  with  a 
conveyance  of  the  undivided  interests  of 
the  appellants  Clarke  and  Harris  in  full  of 
his  demand.  The  difficulty  of  estimating 
the  value  of  Mrs.  Branch's  interest,  subject 
to  the  life  estate  of  her  husband,  would  of 
itself  constitute  a  serious  objection  to  de- 
creeing compensation  for  its  loss.  Evans 
V.  Kingsberry,  2  Rand.  120.  Such  an  esti- 
mate would  of  necessity  be  of  a  speculative 
character;  and  whilst  there  are  rules  for 
calculating  the  value  of  such  interests, 
which  have  been  adopted  by  the  court  in 
cases  rendering  such  calculations  necessary, 
I  feel  no  disposition  to  multiply,  unneces- 
sarily, occasions  for  a  resort  to  them. 

It  is  true  that  in  a  note  in  1  Roper  on 
Husband  and  Wife  549,  it  id  suggested  that 


in  cases  where  the  wife  has  only  a  partial 
interest  in  the  estate  as  jointure  or  dower, 
the  purchaser  might  be'allowed  to  take  such 
title  as  the  husband  can  give,  deducting 
from  the  purchase  money  a  compensatsoo 
for  the  wife's  claims.  Be  that  as  it  may, 
I  have  seen  no  case  in  which  a  parchaser 
from  husband  and  wife  of  the  wife's  inher- 
itance has  been  allowed  to  take  the  hus- 
band's interest,  and  compensation  for  the 
principal  estate,  the  main  and  substantial 
object  of  the  contract,  left  outstanding  in 
the  wife. 

On    the    whole,    I   think  that   the  decree 
ought  to    be  reversed,    and   the    cause  re- 
manded,   with    instructions   to   the  Circuit 
court  to  allow  the  appellee  the  option 

115  of  ^taking   a   conveyance   by   the  ap- 
pellants  Harris   and   Clarke,  and  the 

male  appellant  Branch,  of  their  interests 
in  the  lots,  the  appellee  paying-  the  foil 
amount  of  the  value  awarded,  or  a  convey- 
ance of  the  undivided  shares  of  Harris  and 
Clarke,  with  a  deduction  from  the  fall 
amount  of  the  value  aforesaid,  of  so  much 
thereof  as  is  equal  to  the  value  of  Mrs. 
Branch's  undivided  share  in  said  lots;  and 
in  case  the  appellee  refuses  to  avail  himself 
of  such  liberty,  to  dismiss  his  bill,  with 
costs,  but  without  prejudice  to  his  legal 
rights. 

ALLEN,  P.  I  concur  in  the  opinion  and 
decree,  except  so  far  as  it  gives  to  the  ap> 
pellee  the  right  to  take  a  conveyance  of  the 
undivided  shares  of  Harris  and  Clarke, 
with  a  deduction  from  the  full  amount  of 
the  value,  equal  to  the  value  of  Mrs. 
Branch's  undivided  share  in  the  lots.  I 
think  the  contract  was  entire,  and  the  ap- 
pellee should  be  allowed  the  option  of  tak- 
ing a  conveyance  of  Harris  and  Clarke  and 
the  male  appellant  Branch  in  satisfaction 
of  the  entire  contract,  or  that  his  bill 
should  be  dismissed,  without  prejudice  to 
his  remedy  at  law. 

MOKCURE  and  LEK,  Js.,  concurred  in 
the  opinion  of  Daniel,  J. 

The  decree  was  as  follows : 

The  court  is  of  the  opinion  that  the  de- 
cree of  the  19th  February  1853  is  erroneous, 
and  doth  adjudge,  Ac,  that  it  it  be  reversed 
with  costs,  &c.  And  the  cause  is  remanded 
to  the  Circuit  court,  with  instructions  to 
allow  the  appellee  the  option  of  having  a 
decree  for  a  conveyance  of  the  undivided 
shares  of  the  appellants  Harris  and  Clarke, 
and  of  the  interest  of  the  appellant  David 
M.  Branch  in  the  lots  in  the  bill  and  pit>- 
ceedings  mentioned,  on    the  terms  of 

116  first  paying  the  sum  *of  four  hundred 
dollars,    the  amount   ascertained,  by 

the  award  of  the  arbitrators  in  said  biil 
and  proceedings  also  mentioned,  to  be  the 
value  of  said  lots,  with  interest  from  the 
4th  day  of  February  1853  until  paid,  or  a 
decree  for  a  conveyance  of  the  undivided 
shares,  in  said  lots,  of  Harris  and  Clarke 
only,  on  the  terms  of  his  first  paying  so 
much  of  said  sum  with  its  interest  as  shall 
remain  after  first  deducting  therefrom   so 
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much  thereof  as  the  said  Circuit  court, 
treating:  the  sum  aforesaid  as  the  value  of 
the  full  estate  in  said  lota,  shall  ascertain 
to  be  the  value  of  Mrs.  Branch's  undivided 
share  therein.  And  in  case  the  appellee 
shall  refuse  to  avail  himself  of  the  option 
so  allowed,  to  dismiss  his  bill  with  costs, 
without  prejudice  to  his  legal  rights. 


117 


*Osborne  &  als.  v.  Taylor's  Adm'r 
&al8. 
January  Term,  1866,  Richmond. 


■.  WlllA -Construction  by  Court— RIffht  of  Administra- 
tor to.*— Administrator  with  the  will  annexed 
havinff  in  his  possession  slaves  of  his  testator, 
and  beinff  In  doubt  whether  they  are  emancipated 
by  the  will,  may  come  into  equity,  maUnffthe 
legatees  and  next  of  kin  of  the  testator,  parties, 
and  ask  the  court  to  construe  the  will:  And  in  this 
suit,  the  court,  beinff  of  opinion  that  the  slaves 
are  emancipated-  by  the  will,  may  decree  in  their 
favor,  and  direct  that  they  be  freed. 

a.  3fime— Bnancipatlon  of  51ayest— Case  at  Bar.— Tes- 
tator bequeaths  the  whole  of- his  slaves,  not  before 

disposed  of,  to  trustees  for  the  use  of  J  for  her 
^ "■  — ■ 

♦Wills— Constructions  by  Court— RIffht  of  Adminis- 
trator to —See  monographic  note  on  "Executors  and 
Administrators. " 

tBmanclpation  of  Slaves— Conditions  Sui»sequent.— 
In  Williamson  v.  Coalter.  14  Gratt.  403,  the  court 
said  that  the  rule  established  by  the  principal  case 
and  Forward  v.  Thamer,  9  Oratt  637,  is  that  where 
the  will  actually  emancipates,  so  that  the  status  of 
the  neirro  Is  chang'ed  from  that  of  a  slave  to  a 
freedman  of  color,  all  provisions  imposlnsr  condi- 
tions and  ffrantlnff  privileges,  to  take  effect  after 
that  change  of  condition,  are  void.  In  this  case,  the 
principal  case  was  distinguished  by  the  majority  of 
the  court  because,  in  their  opinion,  the  case  at  bar 
made  the  freedom  of  the  slaves  dependent  on  their 
own  election.  But  Moncubb,  J.,  in  a  dissenting 
opinion,  contended  that  the  case  at  bar  was  similar 
to  the  principal  case  save  that  the  case  at  bar  was 
possibly  a  stronger  case  in  favor  of  absolute  emanci- 
pation: and  the  judsre  said  that,  in  his  opinion,  the 
case  at  bar  should  be  governed  entirely  by  the 
rales  laid  down  in  the  principal  case.  The  principal 
ease  was  cited  by  him  at  pafires  408,  410,  414,  415,  416, 
417,  419. 

See  the  principal  case  cited  in  Jones  v.  Jones,  92 
Va.  S05,  24  S.  G.  Rep.  256,  but  distinfiruished  in  Bailey 
V.  Poindexter,  14  Gratt  189.  And  see  foot-note  to  this 
last  case  as  to  the  effect  of  a  provision  in  a  will  mak- 
ing  the  emancipation  of  a  slave  dependent  on  his 
own  election. 

3ame— Increase.— In  Wood  v.  Humphreys,  12  Gratt. 
3S4,  Judge  Momcubb,  delivering  the  opinion  of  the 
court,  said:  "It  was  decided  in  Maria  v.  Surbauffh, 
2  Rand.  228,  that  where  a  female  slave  is  entitled  to 
freedom  in  futuro,  her  increase  bora  while  she 
continues  in  servitude  are  slaves.  That  decision 
has  not  been  universally  approved.  But  it  has  been 
recognized  and  confirmed  in  many  subsequent 
cases.  Isaac  v.  West's  £x*or,  6  Rand.  652;  Erskine 
V.  Henry,  9  Leierh  188:  Crawford  v.  Moses,  10  Id.  277; 
Anderson's  Ex'ors  v.  Anderson,  11  Id.  616;  Henry  v. 
Bradford,  1  Rob.  R.  68;  Ellis  v.  Jenny,  i  Id.  897; 
Osborne  v.  Taylor's  Adm*r^  supra  117.  The  principle  of 
that  case  may  now  therefore  be  regarded  as  the 


life :  and  directs  that  at  the  death  of  J  the  slaves 
embraced  in  this  clause  of  his  will  be  emancipated. 
But  should  they  or  any  of  them  prefer  remaining 
in  the  state,  they  can  do  so  by  choosing  masters, 
to  serve  during  the  life  of  the  person  chosen,  and 
then  they  are  to  have  the  option  of  freedom  or 
slavery,  by  making  a  second  choice.    Held: 

I.  Same— Samo— Same.— The    slaves   are    emanci- 
pated; and  the  condition  is  repugnant  and  void. 

a.  Samo— Same— 5ame.— The   slaves    born   during 
the  life  of  J  are  emancipated. 

3.  Same— Same— Same.— The  administrator  having 
filed  his  bill  after  the  death  of  J,  when  there  were 
no  debts  of  the  testator;  and  having  submitted  the 
slaves  to  the  control  of  the  court;  and  they  having 
been  hired  out  by  him  under  the  direction  of  the 
court,  during  the  pendency  of  the  suit;  they  are 
entitled  to  have  these  hires:  And  this  especially, 
as  though  the  bill  was  filed  before  the  act  of  1880, 
Code,  ch.  106,  S  8,  p.  465,  it  was  not  decided  until 
after  that  act  went  into  operation. t 

4.  Same- Construction   by  Court— Parties.— All    per- 
sons having  an  interest,  or  color  of  interest,  in 
the  residuum  of  an  estate,  must  be  parties  in  a 
suit  which  the  court  decides  upon  the  construc- 
tion of  the  will  affecting  that  residuum. 

118  *Previous  to  the  2nd  day  of  Feb- 
ruary 1835,  Thomas  O.  Taylor  de- 
parted this  life,  having  first  made  his  will, 
which  was  duly  admitted  to  probat  in  the 
County  court  of  Powhatan.  By  the  first 
clause  of  his  will,  which  was  wholly  written 
by  himself,  he  directs  all  his  debts  to  be 
paid;  though    he   expresses  the  belief  that 

settled  law  of  the  land,  except  so  far  as  it  has  been 
changed  or  modified  by  the  Code,  which  does  not 
apply  to  this  case.  The  principle  is  founded  on  the 
rules  and  policy  of  the  law.  and  not  on  the  presumed 
intention  of  the  testator,  or  other  person  from  whom 
the  right  to  future  freedom  is  derived.  *  •  •  ♦ 
The  court,  however,  has  given  effect  to  this  pre- 
sumed Intention  wherever  any  words  have  been 
found  in  the  deed  or  will  which  could  fairly  be  con- 
strued to  express  it.  In  Isaac  v.  West's  Ex'or,  6 
Rand.  663.  the  deed  was  construed  as  conferring  on 
the  slaves  a  present  right  to  freedom,  reserving  to 
the  grantor  a  right  to  their  services  during  his  life, 
as  a  condition  of  the  emancipation ;  and  it  was,  there- 
fore, held  that  a  child  born  of  one  of  the  emanci- 
pated females  in  the  interval  between  the  execution 
of  the  deed  and  the  death  of  the  grantor,  was  free 
from  its  birth.  In  Elder  v.  Elder's  Ex'or,  4  Leigh 
262;  Erskine  v.  Henry,  9  Id.  188;  Anderson's  Ex'ors 
V.  Anderson,  11  Id.  616;  Lucy  v.  Cheminant's  Adm'rs, 
2  Gratt.  86;  and  Osborne  v.  Taylor's  Adrn'r,  supra  117, 
the  word  'all,'  and  other  words  of  like  comprehen- 
sive import,  used  in  a  will  In  reference  to  slaves 
to  whom  freedom  in  futuro  was  given,  were  con- 
strued to  embrace  the  Increase  of  the  females  bom 
between  the  death  of  the  testator  and  the  period 
when  the  slaves  were  to  be  free." 

^The  act  says:  "When  slaves  are  emancipated  by 
will,  the  net  proceeds  of  the  aggregate  of  their  hires 
and  profits,  with  which  the  personal  representative 
of  the  testator  is  chargeable,  or  so  much  thereof  as 
may  not  be  required  for  the  payment  of  debts,  shall, 
unless  inconsistent  with  the  manifest  intention  of 
the  testator,  belong  to  the  persons  so  emancipated, 
and  be  api)ortioned  among  them  as  a  court  of  equity 
haying  cognizance  of  the  case  may  deem  just" 
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there  are  none.  By  the  second,  third  and 
fourth  clauses,  he  directs  certain  of  his 
slaves  to  be  liberated,  or  at  their  option  to 
remain  in  the  state  and  choose  masters. 
The  sixth,  seventh  and  eighth  clauses  of 
the  will  are  as  follows : 

Sixthly.    The   residue    of    my    property, 
both  real  and  personal,   lands,  lots  and  im- 
provements,   money,    goods    and    chattels, 
rights,  credits,  interests  and  effects  of  every 
description     whatsoever    and    wheresoever 
being,  as  well   such  as  I  may    hereafter  ac- 
quire, as  those  which  I  now  possess,  with 
the  positive  exception  of  my  slaves  of  every 
description,    I   devise   and    bequeath    unto 
Holden  Rhodes  and  Archer  Iv.  Wooldridge, 
of  the  county   of  Chesterfield,  and  the  sur- 
vivor of  them,  and   the    heirs   and  assigns 
of  such  survivor  forever,    upon   the  follow- 
ing trust  and  confidence,  nevertheless,  that 
the  said  trustees,  and  the  survivor  of  them, 
and    heirs    and   assigns  of  such  survivor, 
shall  hold  all  my  said  property  during  the 
coverture  of  Mrs.  Caroline  M.  R.  Johnson, 
by  her  husband,  Dr.   Edward   Johnson,    in 
trust    for   her  sole,   separate  and  exclusive 
use,  benefit  and  advantage,  free  and  exempt 
from  the  control,  debts,    contracts   and   in- 
cumbrances of    her  said  husband ;    and    I 
request  my  said  trustees    to  permit   all  my 
property  aforesaid  to   be  and  remain  in  the 
possession  of  the  said  Mrs.  Caroline  M.  R. 
Johnson,    during    her  coverture  aforesaid, 
subject,  together  with   all  the  rents,  hires, 
issues  and  profits   thereof,    solely    and   en- 
tirely to  her  management,    control  and  dis- 
position at  all  times,   unless  at  any  time  it 
shall   be    necessary   to   take   the  same  into 
their  possession,  in    order   to  prevent 
119      *or  exclude  the  control  or  interference 
of  her  said   husband ;  in   which  event 
they  are  hereby  authorized  to  take  the  same 
into  their  possession  and  under  their  man- 
agement, paying  and  applying  the   rents, 
hires,  issues  and  profits  to  said  Mrs.  C.  M. 
R.  Johnson,  or   as    she   shall   direct.     It  is 
further  my  will  and  desire  that  the  said  C. 
M.  R.  Johnson,  during  her  coverture  afore- 
said,   have   power,    and  she  is  hereby  em- 
powered to  sell,  exchange,  lease,  mortgage, 
encumber  and  dispose  of  all  and  every  por- 
tion of  my  property  aforesaid ;  and  for  that 
purpose  the  said  trustees  and  the  survivor  of 
them,    and    the   heirs   and  assigns  of  such 
survivor,    are   hereby    authorized    and    di- 
rected, whenever   they   shall  be  thereto  re- 
quested by  the  said  Caroline  M.  R.  Johnson, 
by  any  writing  under  her  hand  attested  by 
two  or  more  credible    witnesses,    to    make 
and  execute  all  such  deeds  as  shall  be  neces- 
sary and  proper   to    give   due   effect   to  the 
power  aforesaid.      And  the  lands,    money 
and  other  effects  received  or  accruing  from 
such    sale,    exchange   or  other  disposition, 
shall  be  held,  conveyed  and  assured  to  the 
same    trusts,    and    with    the   same  powers, 
charges,  conditions  and   exemptions   as    is 
herein  declared  in   relation   to  the  property 
of  which  I  shall  die    possessed.     And   for 
greater  certainty,  I  declare  it  to  be  my  will 
and  desire  that  the  said  Dr.  Edward  John- 
son shall  have  no  right,    authority  or  con- 


trol over  any  jksrtion  of  the  property  herein 
conveyed   to   the  said  trustees,  or  over  any 
portion    of   the   proceeds   which   may  ariie 
from    any   sale   or  other  disposition  of  the 
property  herein  conveyed   to   the  said  tna- 
tees,  or  over  any  portion  of  the  rents,  hires, 
issues  and  profits  of  such  property  and  pro- 
ceeds,   but   that   the  same,  and  every  put 
thereof,    shall  l)elong   to  and  be  solely  and 
exclusively  to  the   use  of  Mrs.  Caroline  21. 
R.  Johnson,  during  her  coverture  aforesaid. 
It  is  further  my   will   and   desire   that  tiie 
said  Caroline  M.  R.  Johnson  be  empowered 
during  her  said  coverture,  and  she  is 
120      hereby  ^empowered  by  any  declaratioo 
in    writing   subscribed    by    her,  and 
attested  by  two  or  more   credible  witnesae* 
in  the  nature  of  her  last  will  and  testament 
to  devise,  bequeath,    limit,  appoint  and  de- 
clare the  trusts  of  all   and  every  portion  of 
the   property   aforesaid,    the    proceeds  and 
rents,    hires,    issues  and   profits  aforesaid, 
remaining   at    her   death,  in  such  manner, 
and   to   and   amongst  such  persons  as  she 
shall    think    proper,    provided    no   child  or 
children  of  the  said  Caroline  M.  R.  Johnson 
be  selected,  to  whom  and  their  descendanti 
no  portion  of  my  property,  or  that  which  I 
bequeath  to   Mrs.    Caroline  M.  R.  Johnson, 
is   ever   directly   or  indirectly  to  go.    And 
the  said  trustees,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  sarvivor, 
are    hereby   requested    to   do  all  acts,  and 
execute  all  such  deeds   as  may  be  necessary 
and  proper  to  give  effect  to  such  declaration 
and  appointment.     In  the  event  of  the  said 
Caroline  M.  R.  Johnson's  dying  in  the  life- 
time of  her  said   husband,    without  having* 
made  such  disposition   and  appointment  as 
aforesaid,  then  it  is  my  will  and  desire  that 
all    the    property,     proceeds,    rents,    hires, 
issues  and  profits  aforesaid,  remaining  no- 
disposed    of  at   her  death,  shall  be  divided 
into  four  equal  parts,  one  of  which  I  herebx 
give,  devise  and  bequeath  to  Holden  Rhodes 
and    Archer  Iv.  Wooldridge  of  Chesterfield 
county;    one-fourth    to   Miss    Malissa  and 
Virginia  Harris,    daughters  of  Dr.  Francis 
Harris  of  Powhatan   county;  one-fourth  to 
Miss  Maria  Branch  of  Manchester ;  to  them, 
their  heirs  and   assigns   forever;  and  one- 
fourth  to  be  divided,  as  may   seem   best  to 
my  executors,    amongst  my   negroes  here- 
after mentioned.     The  fourth  given  to  Miss 
Branch,  I  hereby  empower  my  executors  to 
place  beyond  the  control  or  management  of 
her  brother,  Christopher  Branch. 

Seventhly.  I  devise  and  bequeath  to  the 
aforesaid  Holden  Rhodes  and  Archer  L. 
Wooldridge,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  sncta 
121  ^survivor,  two  slaves  named  Morris 
and  Ellen,  in  trust,  and  with  the 
same  conditions  and  restrictions  annexed  as 
is  required  in  the  management  and  disposi- 
tion of  the  property  devised  in  item  the 
sixth,  with  this  difference,  nevertheless, 
that  Mrs.  Caroline  M.  R.  Johnson  be  allowed 
to  make  any  disposition  of  them  she  pleases, 
either  during  her  coverture  or  at  her  death. 

Eighthly.  The  whole,  of   my   negroes  not 
before  disposed  of  or  devised,  I  now  devise 
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and  bequeath  to  Holden  Rhodes  and  Archer 
Iv.  Wooldridge,  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor, 
in  trust,  for  the  benefit  and  use  of  Mrs. 
Caroline  M.  R.  Johnson,  during  her  life, 
with  the  same  restrictions  and  conditions 
annexed,  as  are  required  in  the  management 
and  disposition  of  the  property  devised  in 
the  sixth  item  in  this  instrument.  At  the 
death  of  Mrs.  Caroline  M.  R.  Johnson,  it  is 
my  further  will  and  direction  that  the  slaves 
embraced  in  this  item  be  emancipated,  and 
one- fourth  of  the  property  which  Mrs. 
Johnson  may  not  dispose  of  at  her  death, 
as  required  in  item  the  sixth,  be  distributed 
amongst  them  as  may  be  deemed  most  equi- 
table by  my  executors.  But  should  a  part 
or  the  whole  of  the  negroes  prefer  remain- 
ing in  the  state,  they  can  do  so  by  choosing 
masters  to  serve  during  the  life  of  the  per- 
son or  persons  chosen,  at  the  death  of  whom 
they  shall  have  the  option  of  freedom  or 
slavery,  by  making  a  second  choice. 

The  above  will  and  testament  may  be 
deficient  in  technical  nicety :  my  intentions 
are  nevertheless  obvious;  those  I  wish  to 
be  the  sole  rule  in  its  interpretation  and 
construction.  I  have  been  obliged  to  men- 
tion my  negroes  in  families  or  collectively, 
because  being  unacquainted  with  the  names 
of  some  of  them,  I  am  unable  to  particu- 
larise. 

I  hereby  constitute  and  appoint  Holden 
Rhodes  and  Archer  L.  Wooldridge,  of 
122  the  county  of  Chesterfield,  *executors 
to  this  my  last  will  and  testament. 
In  witness  whereof,  I  hereunto  set  my  hand 
and  affix  my  seal  this  third  day  of  April 
one  thousand  eight  hundred  and  thirty. 

The  nominated  executors  and  trustees 
refusing  to  act,  the  estate  was  committed 
for  administration  to  Benjamin  Watkins, 
sheriff  of  Powhatan  county ;  and  Higgison 
Hancock  was  substituted  as  trustee,  and 
acted  as  such  until  1836,  when  William  M. 
Watkins  was  appointed  in  his  place.  In 
1839  the  administration  was  committed  to 
Hancock. 

Mrs.  Caroline  M.  R.  Johnson  died  in 
1849,  having  survived  her  husband  who 
died  in  1841.  She  made  a  will  by  which 
she  disposed  of  the  estate  of  Thomas  O. 
Taylor  to  Philip  T.  Hancock,  an  infant  son 
of  Higgison  Hancock,  provided  neither  he 
nor  his  heirs  or  executors  should  sue  her 
heirs  or  executors :  And  a  subject  of  con- 
troversy in  this  suit  was  the  validity  of 
that  appointment.  Another  question  was 
as  to  the  liability  of  Mrs.  Johnson's  estate 
for  certain  lands  and  bonds  disposed  of  by 
her  in  her  lifetime ;  but  neither  of  these 
questions  was  considered  by  the  court,  and 
need  not  be  further  noticed. 

After  the  death  of  Mrs.  Johnson,  Han- 
cock the  administrator  de  bonis  non  with 
the  will  annexed  of  Thomas  O.  Taylor,  in 
November  1849  filed  his  bill  in  the  Circuit 
court  of  Powhatan  county,  for  the  purpose 
of  having  a  construction  of  the  will  of 
Taylor,  and  directions  as  to  his  duties.  He 
set  out  the  provisions  of  the  will,  the  will 
of  Mrs.  Johnson  in  execution  of  the  power 


vested  in  her  by  the  sixth  clause  of  the  will 
of  Thomas  O.  Taylor,  a  statement  of  the 
property  of  Taylor  at  his  death,  and  the 
sale  of  some  of  it  by  Mrs.  Johnson.  He 
stated  that  the  slaves  directly  emancipated 
by  the  will  of  Taylor  had  been  set  free  be- 
fore his  qualification :  That  those  emanci- 
pated   at  the  death  of  Mrs.  Johnson 

123  were   under  his   care,    hired  *out  for 
that  year;  and  he  submitted  them  and 

their  rights,  and  his  own  duties  in  regard 
to  them,  to  the  decision  of  the  court,  seek- 
ing only  to  be  protected  against  future 
complaint  from  any  quarter:  And  he  prayed 
to  be  advised  what  disposition  to  make  of 
their  hires  for  that  year,  and  what  to  do 
with  them  thereafter.  He  did  not  know  that 
there  were  any  debts  against  the  estate  of 
Taylor,  but  could  not  admit  that  there  were 
none.  And  he  was  advised  that  there  were 
questions  arising  under  the  will  of  his  tes- 
tator, which  should  be  settled  by  the  judg- 
ment of  the  court :  And  he  proceeds  to  state 
them,  and  among  others,  the  question  as 
to  the  effect  of  the  will  upon  the  slaves  of 
the  testator. 

He  further  stated  that  Taylor  died  un- 
married; that  he  was  moreover  the  only 
child  of  his  father,  who  had  come  to  this 
country  many  years  before,  as  was  supposed, 
from  Great  Britain ;  but  that  the  plaintiff 
was  wholly  ignorant  as  to  who  were  the 
heirs  and  next  of  kin  of  his  testator.  And 
making  Benjamin  Watkins  the  former  rep- 
resentative of  Thomas  O.  Taylor,  and  Wil- 
liam M.  Watkins  the  trustee,  the  heirs  of 
Mrs.  Johnson,  and  her  devisees  under  her 
will  disposing  of  her  own  property,  the 
legatees  under  Taylor's  will,  and  the  slaves 
by  name,  parties  defendants,  he  prayed  that 
the  matter  of  the  bill  might  be  fully  settled, 
and  such  decrees  made  therein  as  should 
be  agreeable  to  equity,  and  the  nature  of 
the  case  should  require. 

By  an  amended  bill  the  next  of  kin  of 
Thomas  O.  Taylor  on  the  part  of  his  mother 
were  made  parties. 

On  the  motion  of  the  plaintiff,  Richard 
W.  Flournoy  was  appointed  guardian  ad 
litem  of  the  slaves,  to  defend  them  in  this 
suit;  and  he  filed  an  answer  submitting 
their  rights  to  the  protection  of  the  courts. 
And  the  tcourt  made  an  order  directing 
the  plaintiff  to  collect  the  hires  of  the  slave 
for  that  year;  and  to  hire  them  out  from 
year  to  year  until  the  further  order  of  the 
court, 

124  *In  1851  many  of  the  next  of  kin 
(for  they  were  very  numerous)  an- 
swered the  bill.  They  contested  the  valid- 
ity of  the  appointment  made  by  Mrs. 
Johnson ;  and  they  insisted  that  the  slaves 
left  to  Mrs.  Johnson  for  life  were  not 
emancipated  by  the  will ;  there  being,  as 
they  insisted,  an  illegal  condition  attached 
to  the  bequest  of  freedom  which  avoided  it : 
And  they  insisted  further,  that  even  if  the 
slaves  who  were  alive  at  the  death  of  Tay- 
lor were  emancipated,  the  provision  in  the 
will  did  not  include  those  slaves  who  were 
bom  after  the  death  of  Taylor  and  during 
the  lifetime  of  Mrs.  Johnson. 
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At  the  same  term  of  the  court  the  cause 
came  on  to  be  heard,  when  the  court  held 
that  the  slaves  bequeathed  to  Mrs.  Johnson 
for  life  became  entitled  to  their  freedom  at 
her  death ;  and  that  the  provision  author- 
izing them  to  choose  masters  was  void; 
and  decreed  accordingly.  And  the  plaintiff 
was  directed  to  hire  them  out  until  the  fur- 
ther order  of  the  court. 

In  December  1851  the  cause  came  on  to  be 
again  heard,  when  the  court  declared  that 
according  to  the  true  construction  of  the 
will  of  Thomas  O.  Taylor,  Mrs.  Johnson 
had  power  during  her  coverture  to  dispose 
of  the  lands  of  the  testator  by  will ;  and 
that  such  disposition  was  not  invalidated 
by  her  becoming  discovert;  and  that  the 
appointment  in  favor  of  Philip  T.  Hancock 
was  valid.  And  the  plaintiff  was  directed 
to  hire  out  the  slaves  for  four  months  from 
the  1st  of  January  then  next. 

In  the  progress  of  the  cause  a  commis- 
sioner made  reports  as  to  the  hires  of  the 
slaves  since  they  had  been  under  the  con- 
trol of  the  court.  These  reports  showed 
that  of  these  hires  there  was  deposited  in 
bank  by  the  plaintiff  on  the  31st  of  Decem- 
ber 1851,  seven  hundred  dollars,  produced 
from  the  hires  of  that  year ;  and  that  there 
was  deposited  in  March  1852  the '  further 
sum  of  four  hundred  dollars ;  and  there  was 
in  his  hands  on  the  31st  of  May  of 
125  that  year  a  further  *8um  of  two  hun- 
dred and  nineteen  dollars  and  sev- 
enty-two cents.  A  second  report  showed  a 
further  sum  of  one  hundred  and  seventy- 
three  dollars  and  two  cents  in  the  plaintiff's 
hands  on  the  31st  of  December  1852. 

The  cause  came  on  to  be  finally  heard  in 
January    1853,    when    it  appearing  that  the 

?laintiff's  powers  as  administrator,  &c.,  of 
^aylor  had  been  revoked,  and  that  the 
estate  had  been  committed  to  Henry  Gor- 
don, sheriff  of  Powhatan,  the  court  made  a 
decree  directing  the  plaintiff  to  deliver  to 
Gordon  the  negroes  in  his  hands  belonging 
to  the  testator's  estate ;  and  that  Gordon  do 
cause  them  to  be  registered  as  free  in  the 
court  of  Powhatan  county,  and  to  be  fur- 
nished with  certificates  thereof.  And  the 
said  Gordon  was  authorized  to  divide  the 
money  deposited  in  the  bank  equally  among 
the  said  negroes;  and  that  the  amount  in 
the  hands  of  the  plaintiff,  after  defraying 
some  charges  mentioned  in  the  decree, 
should  be  paid  to  those  of  the  negroes  who 
had  earned  it:  such  payments  to  be  made 
when  they  respectively  received  their  cer- 
tificates of  registry.  Whereupon  the  next 
of  kin  of  Thomas  O.  Taylor  obtained  an 
appeal  to  this  court. 

Giles  and  C.  Robinson,  for  the  appellants. 
Day,  for  Johnson's  devisees. 
Davis,  Rhodes   and   Patton,    for  the  ad- 
ministrator and  the  slaves. 

SAMUIJLS,  J.  The  appellants'  counsel 
in  the  argument  here  insisted,  that  the 
slaves  were  improperly  made  parties  in  this 
case  (referring  to  the  case  of  McCandlish 
V.  Bdloe,  3  Gratt.  330),  and  that  a  decree 
of  emancipation  can   be  rendered  only  in  a 


suit  brought  in  forma  pauperis  for  the  re- 
covery of  freedom  ;  and  that,  for  these  rea- 
sons, the  Circuit  court  erred  in  deciding 
the  question  as  to  the  condition  of  the 
slaves.     In  answer  it  may  be  said  that 

126  Hancock  having  the  alleg-ed  *&Uves 
in  his  possession,  and  being-  unwill- 
ing to  decide  the  conflicting  claims  between 
them  and  Taylor's  next  of  kin,  might  be 
allowed  to  file  a  bill  in  equity  referring  the 
subject  to  the  adjudication  of  the  court, 
and  thereby  relieve  himself  from  the  re- 
sponsibility of  making  a  decision.  A  bill 
of  this  nature,  in  its  functions,  is  a  bill  of 
interpleader;  the  adverse  claimants  become 
actors ;  each,  asserting  a  claim,  is,  in  effect, 
a  plaintiff.  A  claim  to  freedom,  if  mexelj 
equitable,  has  long  since  been  held  a  proper 
subject  for  the  cognizance  of  a  court  of 
equity,  A  mere  question  of  property  be- 
tween adverse  claimants  could  be  passed  oo 
by  a  court  in  a  case  like  this.  A  right  to 
freedom  claimed  on  one  side,  and  a  con- 
flicting right  of  property  claimcMl  on  the 
other,  must  stand  on  the  same  ground ;  and 
this  especially  where  if  either  claim  had 
been  asserted  in  a  separate  suit,  it  wooid 
have  been  proper  for  the  cognizance  of  the 
court.  I  am  of  opinion  the  slaves  should 
be  regarded  as  plaintiffs  asserting  their 
claim  to  freedom.  The  defect  of  the  bill 
is  merely  in  form;  the  substance  is  suffi- 
cient, as  it  brings  before  the  court  the  ad- 
verse claims  of  the  parties. 

It  may  be  further  said  that  this  suit  was 
pending  on  and  before  the  1st  July  1850, 
when  the  Code  of  1849  took  effect,  and  the 
answer  of  the  appellants  was  filed  after  that 
day.  It  is  therein  provided,  ch.  216,  {  2, 
p.  800,  that  subsequent  proceedings  in 
pending  suits  shall  conform  as  far  as  prac- 
ticable to  the  provisions  of  that  act;  and 
in  ch.  171,  I  19,  p.  648,  649,  it  is  enacted 
that  when  a  bill  shows  on  its  face  |MX>per 
matter  for  the  jurisdiction  of  the  court,  no 
exception  for  want  of  such  juriadictioo 
shall  be  allowed,  unless  it  be  taken  bj  plea 
in  abatement;  and  the  plea  shall  not  be 
received  after  the  defendant  has  demurred, 
pleaded  in  bar  or  answered  the  bill.  The 
bill  in  this  case  shows  matter  proper  for 
the  jurisdiction  of  the  court,  in  this,  that 
Hancock  held  slaves  who  claimed  their 

127  freedom    *under   an    equitable    title, 
and    who  are  claimed  as  property  by 

Taylor's  next  of  kin,  under  an  equitable 
title.  Hancock  had  the  right  to  invoke  the 
aid  of  a  court  of  equity  to  relieve  him  from 
the  responsibility  of  making  a  decision 
upon  these  conflicting  claims.  The  appel- 
lants have  been  content  to  assert  their 
rights  in  the  suit  brought  by  Hancock, 
making  no  objection  to  the  jurisdiction  of 
the  court  or  to  the  competency  of  any  party 
or  parties ;  and  they  should  not  be  permitted 
to  make  such  objection  for  the  first  time  in 
this  court. 

If  however  it  be  conceded  that  the  slaves 
were  not  necessary  or  proper  parties,  then 
the  case  must  be  considered  as  if  they  had 
been  omitted  as  such.  If  they  had  been 
thus  omitted,  the  omission    would  not  have 
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precluded  the  court  from  decreeing  their 
emancipation  in  a  proper  case  in  which  the 
persons  claiming*  them  were  parties.  This 
was  done  in  Pleasants  v.  Pleasants,  2  Call 
270  (Tate's  edition).  The  bill  in  that  case 
was  filed  against  the  claimants,  but  omitted 
to  make  the  slaves  parties ;  their  emancipa- 
tion was  nevertheless  decreed.  In  E/lder  v. 
Elder's  ex'or,  4  Leigh  252,  the  bill  was  filed 
by  a  legatee  against  the  executor,  omitting 
the  slaves  as  parties,  yet  the  court  decreed 
the  freedom  of  the  slaves. 

The  objection  by  the  appellants,  next  in 
order  is,  that  the  slaves,  or  some  of  them, 
are  not  emancipated  by  Taylor's  will;  that 
even  if  such  of  them  as  were  in  being  at 
bis  death  were  emancipated  from  and  after 
Mrs.  Johnson's  death,  yet  that  such  of 
them  as  were  born  after  Taylor's  death  an(!U 
before  Mrs.  Johnson's  death,  being  the 
issue  of  mothers  in  the  condition  of  slavery, 
are  themselves  slaves. 

The  first  branch  of  this   objection   is  in- 
sisted on,  because,  as  is  alleged,  the  slaves 
were   left    by   the   will   in  the  condition  of 
slavery  at  the  death  of  Mrs.  Johnson*  with 
the  capacity  to  become  free  upon  their  elec- 
tion to  become  so ;  and  until  the  elec- 
128      tion   shall   be  made,  *they  remain  in 
the  condition  of  slavery :  And  we  are 
referred   to   the   case  of   Elder  v.    Elder's 
ex'or,  above  cited.     This  part  of  the  objec- 
tion is   founded   on  a    misapprehension    of 
the  will.    The  counsel  construe  the  will  as 
directing  that  the  slaves  shall  remain  such 
until   they  elect   to  become  free;  whereas 
the  will,  in  a  substantive  clause,  distinctly 
manumits  them ;  and  afterwards,  in  another 
clause,  gives  them   the  election   to  remain 
in  the  state  of  Virginia,  in  a  condition  in- 
termediate between   slavery   and   freedom. 
The  latter  alternative  is  against  the  settled 
policy  of  the  law,  and  has   no  effect.     For- 
ward's adm'r  v.  Thamer,  9Gratt.  537.     The 
bequest  of  freedom  is  in  no  wise   impaired 
by  the  impracticable   and  repugnant  alter- 
native offered  to  the   choice   of    the  slaves. 
In  regard  to  the  is^ue  of  the   female  slaves 
born    after  the  death  of  Taylor  and  before 
the   death   of   Mrs.    Johnson,  it  is  insisted 
that  they  are   slaves;  that    they  remain  in 
the  condition  of  their  mothers  at  the  time 
of   their   several  births:  and   the   case   of 
Maria  v.  Surbaugh,  2  Rand.  228,  is  referred 
to  in  support  of   this   branch   of  the  objec- 
tion.    If  we  concede  to  the  case   just  cited 
all  the  effect  which  can  be  claimed  for  it  in 
cases    in    which    it   applies,    yet   the    rule 
thereby  established  does  not   govern  a  case 
like  this.     In  our  case  the  testator  bequeaths 
his  slaves  by  the  general  description,  **the 
whole  of  my  negroes  not  before  disposed  of 
or   devised,"    in   trust   for  Mrs.  Johnson's 
benefit  during  her   life;  and   declares,  that 
**at  the  death   of   Mrs.  Johnson,    it   is   my 
further  will  and   direction   that   the  slaves 
embraced   in   this   item   be  emancipated." 
Buch    a   general   description  has  been  fre- 
quently held  to  embrace  not  only  the  parent 
stock  of  slaves  in   being  at  the  time  of  the 
testator's  death,  but  all  increase   thereafter 
bom,    but    born    before    the   emancipation 


was  fully  perfected.     In  Pleasants  v.  Pleas- 
ants, 2  Call  270,  (Tate's  edition,)  the  testa- 
tor   said    in    his   will,    *'my    further 
129      desire  is,  respecting  my  poor  ^slaves, 
all  of  them   as    I    shall  die  possessed 
with  shall  be  free,"  Ac.     These  terms  were 
held    to  embrace  all   the  slaves  whenever 
bom,    and   to   emancipate    them,    as   they 
arrived  at  the  age  fixed  by  the  testator  for 
the  purpose.     In  Elder   v.    Elder's  ex'or,  4 
Leigh   252,    the  terms  '^the  remaining  part 
of  my  negroes,"  were  held   to   include  the 
increase  of  the  slaves  born   after  the  death 
of  the  testator  but  before  the  time  for  per- 
fecting   the    emancipation    directed  by  the 
will.     In  Erskine   v.    Henry,    9  L^eigh  188, 
the  testator  gave  his  slaves  to  a  legatee  for 
life,  (as  in  our  case,)  and   at   her  death  di- 
rected ^^all  his   negroes    to   be   free  and  at 
full  liberty."    These  terms  were  held  to  in- 
clude the  increase  of  the  slaves  whilst  they 
were    in   the   hands  of  the  life  tenant.     In 
Anderson's   ex'ors    v.   Anderson,   11  Leigh 
616,  the  testator  directed    his   slaves   to  be 
retained  in   the    condition   of  slavery  for  a 
time,  but  at  certain  periods,    or  on  certain 
events,    provided   for   their   emancipation, 
describing  them  as    ''all"  his  negroes.     It 
was  held  that   the  issue    bom   of  a  mother 
before  the  time  for  her  emancipation  were 
emancipated    by    the    will.      In    Binford's 
adm'r  v.    Robin,    1   Gratt.    327,    the  terms 
used  by  the  testatrix,  **that  all  my  negroes 
be  liberated,"  were  held  to  include  not  only 
slaves  in  possession,  but  also  a  reversionary 
interest   in   slaves  depending    upon   a  life 
estate;  and  this,    although   the   life   estate 
did  not  expire  until  after  the  death  of  the 
testatrix,    and   the   portion   falling    to  her 
estate  was  then  for  the  first  time  set  apart 
upon  partition  with  other  parties  interested. 
In  Lucy  v.  Cheminant's  adm'r,  2  Gratt.  36, 
the    testatrix    bequeathed    ''all   the  rest  of 
her  slaves' '  to  two   for    their   lives,   and  to 
the  survivor   for  life ;  and   on  the  death  of 
the    survivor  directed  that  "said  slaves  be 
set  free."     It  was  held    that  all  the  slaves, 
including  those  born  during  the  life  estate, 
were  emancipated.     These   cases  establish 
the  rule  which  must  govern  this  case ;  and 
we  must  hold   that  all   the   slaves   in 
130      being  at  Mrs.  ^Johnson's   death,    be- 
longing to  Taylor's  estate,  are  eman- 
cipated by  his  will. 

It  is  said  by  the  appellants'  counsel,  that 
although  all  the  slaves  in  being  at  the  time 
of  Mrs.  Johnson's  death  he  emancipated 
from  that  time,  yet  they  were  held  in  slavery 
and  hired  out  for  some  time  after  their 
right  to  freedom  accrued ;  and  that  the  ap- 
pellants, the  next  of  kin,  are  entitled  to  the 
hires  as  part  of  Taylor's  estate  not  disposed 
of;  there  being  no  creditor  to  claim  them 
or  any  part  of  them.  To  sustain, this  posi- 
tion we  are  referred  to  Pleasants  v.  Pleas- 
ants, 2  Call  270;  Paup's  adm'r  v.  Mingo, 
4  Leigh  163;  Peter  v.  Hargrave,  5  Gratt. 
12.  These  cases  settle  the  law  as  it  formerly 
stood,  against  the  right  of  freedmen  to  re- 
cover hires  of  a  person  holding  them  in 
slavery.  The  judges  of  this  court,  from 
time  to  time,  whilst   acquiescing  in  the  de- 
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ciBions  referred  to,  and  admitting'  the  ex- 
pediency and  policy  on  which  they  were 
founded,  have  neyertheleas  admitted  that 
it  would  be  but  natural  justice  to  allow 
hires  to  freemen  wrongfully  held  in  slavery. 
Recognizing  the  cases  cited  as  furnishing 
the  rule  in  any  case  in  which  they  apply, 
it  must  still  be  observed  that  the  case  be- 
fore us  presents  features  not  found  in  any 
other  case.  In  each  one  of  the  cases  cited 
the  hires  claimed  had  accrued  whilst  the 
freemen  were  detained  in  slavery  by  the 
claimant,  either  in  his  own  right  or  in 
autre  droit.  In  our  case  the  hires  did  not 
accrue  whilst  the  slaves  were  held  by  the 
administrator,  representing  the  estate.  On 
the  contrary,  those  hires  accrued  whilst  the 
slaves  themselves  were  under  the  control  of 
the  court,  where  they  had  been  placed  by 
the  administrator.  That  court  took  upon 
itself  the  duty  of  executing  the  trust  there- 
tofore confided  to  the  administrator;  and 
although  the  administrator  was  directed  by 
the  court  to  perform  the  duty  of  hiring  out 
the   slaves,    still,    in  obeying  the  order  of 

the  court,    he   was   acting    merely  as 
131      the   officer  of  the  court;  his  *official 

authority  or  responsibility  as  admin- 
istrator was  in  no  wise  involved  in  the  hir- 
ing of  the  slaves ;  the  court  had  assumed  his 
place  and  authority.  In  the  progress  of  the 
suit  it  was  ascertained  that  no  cause  had 
existed  which  should  have  prevented  the 
administrator  from  setting  the  slaves  at 
liberty  upon  the  death  of  Mrs.  Johnson. 
He  should  therefore  have  done  so,  and  the 
freedmen  would  have  enjoyed  the  fruits  of 
their  own  labor.  On  general  principles  of 
equity  it  was  the  duty  of  the  court,  as  far 
as  practicable,  to  place  every  one  in  the 
condition  in  which  he  was  intended  to 
stand  according  to  the  true  meaning  of  the 
will.  Although  the  time  for  an  exact  exe- 
cution of  Taylor's  will  had  passed,  yet  no 
reason  can  be  shown  why  it  should  not  be 
executed  as  nearly  as  practicable.  To  give 
the  freedmen  their  hires  accrued  after  they 
should  have  enjoyed  their  freedom  will  be 
clearly  within  the  testator's  meaning.  By 
giving  them  freedom  he  gave  the  right  to 
enjoy  the  fruits  of  their  own  labor.  The 
court,  by  giving  them  the  hires  under  its 
control  will,  to  that  extent,  give  effect  to 
the  will.  No  considerations  of  inexpediency 
or  impolicy  intervene  to  prevent  this  dis- 
position of  the  fund.  The  next  of  kin  have 
never  had  possession  of  the  slaves,  and 
have  had  no  reason  to  rely  upon  the  hires 
as  a  source  of  revenue.  They  have  incurred 
no  expense  in  rearing  and  supporting  them. 
The  difficulty  of  settling  an  account  of  ex- 
penses on  the  part  of  the  owners  or  claimants 
and  of  hires  on  the  part  of  the  slaves  does 
not  exist.  In  fine,  none  of  the  reasons 
which  led  to  the  decisions  in  the  cases 
cited,  exist  in  this  case. 

If  necessary  for  the  decision  of  this  case, 
it  might  be  a  question  how  far  the  assent 
to  the  legacy  for  life  of  the  slaves  to  Mrs. 
Johnson  enured  to  the  benefit  of  the  slaves 
who  were  to  be  manumitted  at  her  death  ; 
whether  the    assent   to   the  legacy  for  life 


should  be  regarded   as   an    assent   to 

132  the  ulterior  disposition  of  the  *prop- 
erty.     See  Bishop's  ex'or   v.  Bishop, 

2  Lreigh  484;  L/ynch  v.  Thomas,  3  L^eigh 
682;  Nicholas  v.  Burruss,  4  I^eigh  289.  In 
the  opinion  of  a  majority  of  the  court,  it 
is  not  necessary  for  the  decision  of  this 
case  to  pass  on  the  question.  I  content 
myself,  therefore,  with  a  reference  to  these 
cases  on  the  subject. 

Regarding  the  case  as  standing  upon  the 
law  existing  at  the  date  of  Taylor's  will, 
I  should  have  no  hesitation  in  deciding  that 
the  freedmen,  under  the  circumstances  of 
this  case,  are  entitled  to  their  own  hires. 
The  law  since  that  time,  hpwever,  has  been 
so  changed  as  to  leave  less  room  for  doubt. 
The  Code  of  1849,  ch.  106,  {  8,  p.  465,  by 
giving  a  new  capacity  to  freedmen  impirop- 
erly  held  as  slaves  under  the  circumstances 
of  this  case,  has  removed  perhaps  the  only 
reason  not  yet  considered,  for  the  decisions 
heretofore  made.  In  Pleasants  v.  Pleas- 
ants, before  cited,  at  the  date  of  the  will 
and  at  the  death  of  the  testator,  mannmis- 
sion  was  not  permitted  by  law :  yet  the  tes- 
tator, anticipating  a  change  in  the  law, 
gave  directions  for  the  emancipation  of  his 
slaves  when  the  law  should  permit  it  to  be 
done.  When,  therefore,  the  law  subse- 
quently permitted  freedom  to  be  given  by 
the  master  and  accepted  by  the  slave,  it 
was  held  that  the  slaves  were  free.  In  our 
case,  the  will  gives  freedom,  which  con- 
tains in  itself  the  right  to  enjoy  the  fmits 
of  their  own  labor.  The  capacity  of  the 
freedman  is  a  subject  within  the  scope  of 
legislative  authority ;  and  when  that  capac- 
ity is  enlarged  by  subsequent  laws*  so  as 
to  give  them  a  right  to  their  own  hires  ac- 
crued whilst  improperly  held  in  serritnde, 
we  should  do  no  more  than  was  done  in 
Pleasants  v.  Pleasants,  if  we  carry  the  law 
into  efi^ect.  In  that  case  the  incapacity 
prevented  the  slaves  from  receiving  free- 
dom at  all ;  yet  when  it  was  removed,  the 
grant  became  effectual.  In  our  case,  as  is 
said,  the  incapacity  was  confined  to  the 
claim  of  profits  only ;  this  incapacity 

133  *being  removed,    no  reason  exists  to 
withhold  the  hires  from  the  freedmen 

against  the  intention  of  the  testator  Taylor. 
I  think  the  Circuit  court  did  right  in  de- 
creeing the  freedom  of  the  slaves,  ajid  in 
giving  them  their  own  hires. 

I  am  of  opinion,  moreover,  that  the  court 
should  not  have  decided  the  question  of 
succession  to  the  residue  of  Taylor's  estate, 
(other  than  slaves,)  without  having  before 
it  all  parties  who  are  interested  in  the  ques- 
tion. That  residue  is  claimed  on  behalf  of 
Mrs.  Johnson's  estate,  and  it  has,  in  part, 
been  decreed  to  the  estate ;  it  is  claimed  by 
the  appellants,  the  next  of  kin ;  and  it  ap- 
pears in  the  record,  that  Philip  T.  Hancock 
has  such  interest,  or  color  of  interest,  as 
to  make  him  a  necessary  party;  a  part  of 
the  real  estate  having  been  decreed  to  him, 
although  he  is  no  party  to  the  suit.  The 
residuary  legatees  named  at  the  foot  of  the 
sixth  clause  of  Taylor's  will,  including 
the  emancipated  slaves,   have  also  such  in- 
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terest  or  color  of  interest  in  the  residue  above 
mentioned,  as  to  make  it  proper  they  should 
be  parties  to  any  proceeding  for  the  final  ad- 
judication of  the  conflicting  claims  thereto. 
Thus  I  am  of  opinion  to  affirm  so  much 
of  the  decree  as  gives  freedom  to  the  slaves, 
and  gives  them  their  hires;  and  to  reverse 
so  much  of  the  decree  as  disposes  of  any 
part  of  Taylor's  estate,  real  or  personal, 
{other  than  slaves,)  with  costs  to  the  appel- 
lants against  Mrs.  Johnson's  estate;  and 
to  remand  the  cause,  with  directions  to 
allow  the  defendants  or  any  of  them  to  file 
a  cross  bill,  if  they  shall  be  advised  to  do 
so,  to  bring  more  distinctly  before  the  court 
the  subject  and  questions  in  controversy, 
and  to  cause  Philip  T.  Hancock  to  be  made 
a  party. 

LKK,   J.f    concurred   in    the   opinion    of 

Samuels,  J.,  except  as  to  the  hires  of  the 

negroes.     He  thought  that  this  case  was  not 

to  be  distinguished  from   the  cases  which 

had  been  decided   in   this  court.     He 

134  did  *not    think    that    the  act   of  1849 
applied  to  the   case:  Doubted   if  that 

act  applied  to  wills  made  before  its  passage ; 
but  if  it  could  do  so  in  any  case,  it  could 
not  in  this,  in  which  the  bill  was  filed  be- 
fore the  act  was  passed. 

DANIEIv,  J.,  concurred  in  the  decree  to 
be  rendered,  except  as  to  the  hires  of  the 
negroes  before  the  act  of  1849. 

ALIvEN  and  MONCURE,  Js.,  concurred 
In  the  opinion  of  Samuels,  J. 

The  decree  was  as  follows : 
.  The  court  is  of  opinion  there  is  no  error 
in  so  much  of  the  decree  as  gives  effect  to 
the  emancipation  of  the  slaves,  as  provided 
for  in  the  will  of  Thomas  O.  Taylor,  nor 
in  so  much  of  the  decree  as  gives  to  the 
emancipated  slaves  the  hires  accrued  after 
the  death  of  Mrs.  Johnson.  It  is  therefore 
adjudged  and  ordered  that  to  that  extent 
the  decree  be  affirmed.  But  the  court  is 
further  of  opinion  that  the  Circuit  court 
erred  in  deciding  upon  the  rights  of  parties 
to  the  residue  of  Taylor's  estate,  r^al  and 
personal,  (other  than  slaves,)  without  hav- 
ing Philip  T.  Hancock  as  a  party  before 
the  court,  he  having  such  interest,  real  or 
apparent,  therein  as  to  make  him  a  neces- 
sary party.  It  is  therefore  adjudged,  &c. 
that  so  much  of  the  decree  as  is  declared  to 
be  erroneous  be  reversed  and  annulled,  (with 
costs  to  the  appellants  against  Mrs.  John- 
son's estate,)  and  cause  remanded,  with 
directions  to  cause  Philip  T.  Hancock  to  be 
made  a  party,  and  to  give  leave  to  the  de- 
fendants, or  an3*  of  them,  to  file  a  cross 
bill,  if  they  shall  be  advised  to  do  so,  for 
the  purpose  of  bringing  more  distinctly  be- 
fore the  court  the  nature  and  extent  of  the 
subjects  in  controversy,  and  for  further 
proceedings.  

135  *Moore  &  als.  v.  Brooks. 

January  Term*  1866,  Richmond. 

Wills— Constrnctlon— Case  at  Bar.*— Testator  firives 
his  estate  to  his  wife  during  her  life  ;  and  at  her 

«WUIs— CoAstraction.  -In  the  principal  case  the  tes- 
tator ffave  his  estate  to  his  wife  daring  her  life,  and 


death  it  is  to  be  equally  divided  amonarst  all  kia 

children.    And  the  shares  of  his  two  dausrhters, 

M  and  B,  to  be  held  by  them  dnrlnjr  their  natural 

lives   and  no  longer,  and  then  equally   divided 

between   their  heirs  lawfully  begotten.    And  at 

his  wife's  death  he  directs  his  lands  to  be  sold  and 

the  proceeds  divided  as  aforesaid.    Held  : 

Same— Same -Words    of    Limitation.— The    words 

"heirs  lawfully  to  be  begotten"  are  words  of 

limitation  ;  and  M  and  B  took  the  whole  interest 

in  their  shares  of  the  estate. 

Josiah  Robertson  died  in  1810,  having 
made  his  will,  which  was  duly  admitted  to 
probat.  By  his  will  he  gave  to  his  wife 
Catharine  Robinson,  the  whole  of  h|s  estate, 
for  her  life  or  widowhood ;  she  paying  his 
debts.  The  second  clause  of  the  will  is  as 
follows : 

**At  the  death  or  intermarriage  of  my 
dear  wife,  it  is  my  will,  that  my  then  re- 
maining estate  be  subject  to  equal  distribu- 
tion between  all  my  children ;  and  it  is  my 
express  desire,  that  the  parts  of  my  estate 
which  shall  go  to  my  two  daughters  Mary 
Murphy  and  Caroline  Brooks,  shall  be  held 
by  them  during  their  natural  lives,  and  no 
longer,  and  then  equally  divided  between 
their  heirs  lawfully  begotten." 

By  a  subsequent  clause  he  directs  that  on 
the  death  or  marriage  of  his  widow,  •  the 
property  shall  be  sold,  and  the  proceeds  be 
equally  divided  among  his  children. 

Mrs.  Robinson  seems  to  have  married 
again  about  the  year  1817,  when  the.  pt«ip- 
erty  was  divided  among  the  children ;  they 
all  being  then  of  age  and  the  daughters 
widows,  and  preferring  to  take  it  in  kind. 
Mrs.  Brooks  received  on  that  division  a 
small  tract  of  land  and  a  negro  woman,  who 

afterwards  had  several  children. 
136  ^Caroline  Brooks  died  in  1850,  leav- 
ing one  son  and  four  daughters, .  who 
were  married.  She  left  a  will,  by  which, 
after  directing  the  payment  of  hier  debts, 
she  left  the  balance  of  her  estate  to  her 
five  children ;  directing  that  the  shares  of 
the  daughters  should  be  secured  against 
the  control  of  their  husbands  and  their 
creditors.  Her  son  William  H.  Brooks 
qualified  as  administrator  with  the  will  an- 
nexed. 

William  H.  Brooks  being  about  to  sell 
some  of  the  property,  all  of  which  was  de- 
rived from  the  estate  of  Josiah  Robertson, 
for  the  payment  of  the  debts  of  his  testa- 
trix, the  daughters  and  their  husbands  filed 

at  her  death  it  was  to  be  equally  divided  amongst 
all  of  his  children  and  the  shares  of  his  two'dauffh- 
ters  were  to  be  held  by  them  durlncr  their  natural 
lives  and  no  louder,  and  then  equally  to  be  divided 
between  their  heirs  lawfully  beg'otten.  It  was  held 
that  the  words  "heirs  lawfully  to  be  begotten"  were 
words  of  limitation  and  the  daucrhters  took  the 
whole  interest  in  their  shares  of  the  estate.  For  the 
above  proposition  the  principal  case  is  cited  and 
approved  in  Tinsley  v.  Jones.  18  Gratt.  aQ9<and  noU  ; 
Hall  V.  Smith,  25 Gratt.  78,  and  noU\  Walker  v.  Lewis, 
90  Va.  681, 19  S.  E.  Rep.  258  :  Whelan  v.  Reilly.  6  W. 
Va.  385 ;  Glinn  v.  Glinn,  1  Va.  Dec.  458 ;  Mllhollen 
V.  Rice,  13  W.  Va.  631 ;  Chlpps  v.  Hall,  28  W.  Va.  518 ; 
519.   See  aXBO,foot-fwU  toCallis  v.  Kemp,  ir  Gratt.  78. 


531 


12  QRATT. 


Virginia  Reports,  Annotated. 


137,  138,  139 


H  bill  to  enjoin  the  sale,  upon  the  ground 
that  Caroline  Brooks  the*r  mother  took  but 
a  life  estate  in  the  property,  under  the  will 
of  her  father;  and  that  her  children  were 
entitled  to  the  fee.  The  injunction  was 
granted,  but  was  afterwards  dissolved. 
Whereupon  they  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Stanard  and  Bouldin,  for  the   appellants : 

The  sole  question  in  this  case  is,  whether 
or  not  the  rule  in  Shelley's  Case  is  applica- 
ble to  the  bequest  in  favor  of  Mrs.  Brooks 
in  the  will  of  her  father  Josiah  Robinson. 
This  rule  is  now  abolished  in  Virginia.  It 
IS  founded  on  feudal  reasons  having  no  ex- 
istence in  this  country;  and  it  has  been 
sustained  upon  legal  partialities  and  pre- 
sumptions, repudiated  by  us  as  early  as  the 
period  of  our  independence.  Here  the  law 
has  no  partiality  for  the  eldest  son,  but 
all  the  children  are  equally  its  favorites; 
and  equality  is  the  established  rule  of  policy 
and  justice. 

This  case  has  been  decided  in  the  court 
below,  upon  the  strictest  interpretation  of 
the  rule  contended  for  in  £^ngland,  without 
regard  to  the  changes  in  our  institutions 
and  in  the  policy  of  our  laws.  But  even  in 
England,  and  in  relation  to  real  estate,  this 
strictness  has  not  been  maintained 
137  without  a  severe  struggle,  a  *strug- 
gle  which  is  still  continued.  There 
this  contest  has  been  going  on  ever  since 
the  announcement  of  the  rule  in  Shelley's 
Case.  By  one  party  almost  any  words  are 
held  to  take  a  case  out  of  the  operation  of 
the  rule,  whilst  almost  none  will  effect  this 
object  in  the  estimation  of  others.  Thus 
the  addition  of  the  word  heirs  to  heirs,  the 
words  for  the  life  of  the  first  taker  **and  no 
longer  or  not  otherwise;"  to  one  for  life 
and  to  the  heirs  of  his  body  '^  equally  to  be 
divided,"  have  been  the  objects  of  contro- 
versy, and  upon  which  the  greatest  judges 
of  England  have  differed  in  opinion. 

For  some  time  before  the  decision  of  Jes- 
son  V.  Wright  in  the  house  of  lords,  2 
Bligh's  Par.  Cas.  1,  the  weight  of  the  de- 
cisions was  against  the  strict  application  of 
the  rule.  That  decision  is  supposed  by 
Jarman  and  others  to  have  overthrown  the 
long  line  of  cases  opposed  to  it,  among 
them.  Doe  v.  Laming,  2  Burr.  R.  1100,  and 
Doe  V.  Goff,  11  East's  R.  668.  But  Sir 
Edward  Sugden,  who  argued  the  case  at 
great  length,  did  not  question  the  authority 
of  these  cases,  but  attempted  to  distinguish 
it  from  them.  Jesson  v.  Wright,  in  the 
house  of  lords,  is  in  fact  the  decisioil  of 
Lords  Eldon  and  Redesdale,  who,  though 
they  came  to  the  same  conclusion,  arrived 
at  it  by  different  processes  of  reasoning 
founded:on  different  principles;  and  from 
that  decision  we  appeal  to  the  same  case 
decided  by  Lord  EHenborough  and  Justice 
Bayley  in  the  King's  bench,  5  Maule  & 
Selw.  95. 

The  case  of  Jesson  v.  Wright  has  not  set- 
tled the  rule  in  England,  as  is  admitted  by 
Jarman,  vol.  2,  p.  216;  and  he  refers  to 
Wilcox   V.    Bellaers.      This    case    occurred', 


soon  after  the  decision  of  Jesson  v.  Wright; 
and  both  Sir  Thomas  Plumer  and  Lord 
Lyndhurst  thought  the  rule  declared  in 
Jesson  V.  Wright  so  doubtful  that  they  would 
not  compel  a  purchaser  to  take  a  title  de- 
pendent upon  it.  11  Cond.  Eng.Ch.  R.  266. 
That  case  was  again  doubted  in  Right 

138  V.   Creber,   5  Barn.  A  Cress.  *866,  and 
in  North  v.  Martin,   6   Sim.    R.    266; 

and  Hayes,  p.  47,  7  Law.  Libr.  a  great  ad- 
vocate of  the  rule  declared  in  that  case, 
admits  that  the  question  is  still  unsettled. 

But  Jesson  v.  Wright  was  a  case  of  real 
estate ;  whilst  in  our  case  the  whole  subject 
is  personal ;  for  the  land  is  directed  to  t>e 
sold  at  the  death  of  testator's  wife,  and 
the  proceeds  of  the  sale  to  be  divided :  And 
this  rule  has  not  been  applied  to  personal 
estate.  Jarm.  Powell  on  Devi.  638,  22  Law 
Libr.  Indeed  Roper  in  his  work  on  Lega- 
cies, p.  1523r-4-5,  lays  it  down  as  a  law  of 
property,  that  the  rule  in  Shelley's  Case 
does  not  apply  to  such  cases. 

But  if  this  feudal  dogma  is  to  be  applied 
in  England,  this  is  not  the  case  in  Virginia 
under  our  decisions.  The  cases  here  have 
generally  arisen  upon  limitations  over ;  but 
there  are  a  few  which  brought  up  the  ques- 
tion directly.  One  of  the  first  of  these  is 
Bradley  v.  Mosby,  3  Call  44.  This  is  like 
Archer's  Case,  1  Coke's  R.  66;  and  it  was 
held  that  the  first  taker  took  but  a  life 
estate,  and  that  the  words  ''heirs  of  her 
body"  were  words  of  purchase.  The  other 
cases  directly  on  the  rule  in  Shelley's  Case, 
are  Warners  v.  Mason  &  wife,  5  Munf.  242; 
Self  V.  Tune,  6  Munf.  470,  which  is  a  di- 
rect authority  for  us  in  this  case;  Tidball 
V.  Lupton,  1  Rand.  194 ;  and  Pryor  v.  Dun- 
can, 6  Gratt.  27;  in  which  last  case  it  was 
held  that  the  manifest  intention  of  the 
testator  should  take  the  cause  out  of  the 
operation  of  the  rule.  We  also  refer  to  Mc- 
Nair's  adm'r  v.  Hawkins,  4  Bibb's  R.  390; 
Prescott  V.  Prescott's  heirs,  10  B.  Monr. 
R.  56;  Shelton  V.  Henderson  &  wife,  9  Gill's 
R.  432;  Carlton  v.  Price,  10  Georgia  R, 
495 ;  and  McClure  v.  Young,  3  Rich.  £kin. 
R.  559. 

Hughes,  for  the  appellee,  submitted  a 
printed  argument: 

A  life  estate  in  the  lands,    or   free- 

139  hold,    is    expressly    *given    to    Mrs. 
Brooks,  and  in  the  same  will  the  estate 

is  limited  immediately  to  her  heirs  lawfully 
begotten.  The  appellee  insists  that  this 
devis^  is  subject  to  the  well  known  rule  in 
Shelley's  Case,  and  in  effect  gave  to  Caro- 
line Brooks  a  fee  simple  title  to  the  land. 
The  rule  itself,  it  is  presumed,  will  not  be 
questioned,  but  only  its  application  to  the 
devise  in  the  present  case.  Neither  is  it  a 
question,  as  it  seems  to  be  supposed,  whether 
the  rule  will  yield  or  bend  to  the  intention 
of  the  testator.  The  rule  is  stem  and  in- 
flexible, and  unyielding  even  to  the  strong- 
est and  most  obvious  intention,  if  the  case 
is  within  its  operation.  Hayes'  Essay  on 
the  Principles  of  Expounding  Dispositions 
of  Real  Estate,  p.  %,  21  Law  Libr.  "It 
can    never  be  a  question  (says  the  author). 
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whether  the  rule  is  to  be  applied  or  not. 
We  might  as  well  ask  whether  the  testator 
intended  to  contravene  the  rule  against 
perpetuities.  It  will  no  more  yield  to  indi- 
vidual intention  than  any  other  fundamen- 
tal law  of  property.  The  rule  admits  of  no 
exception."  Same  work,  p.  48;  2  Jarm.  on 
Wills  241-2;  4  Kent's  Com.  226,  referring  to 
Hargrave's  Law  Tracts  575-7;  Thomas' 
Coke  376  b,  note  P;  Jones  v.  Morgan,  1 
Bro.  C.  R.  206;  FeameonRem.  188-9.  But 
whether  a  given  case  is  within  the  influence 
of  the  rule  has  not  always  been  free  from 
difficulty,  nor  have  the  decisions  upon  the 
subject  been  uniform.  But  it  seems  to  be 
now  well  settled  that  the  first  thing  to  be 
ascertained  is,  in  v^hat  sense  did  the  testator 
use  the  words  employed  in  the  devise?  Did 
he  use  them  in  their  usual  and  proper  ac- 
ceptation, or  in  some  other  sense?  And  if 
in  some  other,  in  what  other  sense  did  he 
so  use  them?  When  the  testator's,  meaning 
is  ascertained,  it  is  at  once  seen  whether 
the  rule  applies.  As  the  difficulty  in  every 
case  must  exist  at  this  point,  it  can  only 
be  removed  by  applying  the  ordinary  rules 
of   construction,    which    ought   readily    to 

lead  to  a  proper  solution.  In  the  case 
140      under  consideration  *the  only  question 

must  be,  in  what  sense  did  Josiah 
Robertson  use  the  word  *^ heirs"  in  the  de- 
vise to  Caroline  Brooks?  Did  he  use  the 
word  in  its  proper  and  legal  signification, 
denoting  thereby  those  who  would  succeed 
to  her  estate  in  case  of  intestacy,  and  mak- 
ing her  the  stock  or  terminus  by  whom  the 
succession  should  be  regulated?  Or  did  he 
mean  particular  individuals,  or  class  of  in- 
dividuals? And  if  so,  who  were  meant,  or 
what  class  did  he  mean?  If  he  meant  the 
former,  the  rule  in  Shelley's  Case  applies 
irrespective  of  any  intention  he  might  have 
had  to  the  contrary.  If  he  meant  the  latter, 
the  rule  has  nothing  to  do  with  the  case. 

In  applying  the  rules  of  construction  to 
ascertain  the  sense  in  which  the  testator 
used  the  word  ** heirs,"  the  first  rule  to  be 
observed  is,  that  he  is  presumed  to  have 
used  the  word  in  its  proper  and  well  defined 
acceptation,  denoting  thereby  the  whole 
line  of  the  legitimate  heirs  of  Caroline 
Brooks,  to  the  ^elusion  of  none ;  and  this 
presumption  is  quite  sufficient,  unless  it 
plainly  appears  in  the  context  that  the 
word  was  used  in  a  restricted  sense ;  which 
must  be  so  obvious  as  to  preclude  all  claim 
to  its  use  in  its  proper  and  technical  sense. 
To  repel  this  presumption  the  meaning 
must  not  be  vague  and  conjectural,  but 
clear  and  unequivocal.  If  authority  is 
wanted  in  support  of  this  familiar  proposi- 
tion, we  may  refer  to  the  opinions  of  Lords 
Kldon  and  Redesdale  in  Jesson  v.  Wright, 
2  Bligh  1;  2  Jarm.  on  Wills  280;  Hayes' 
Kssay  above  cited,  Prop.  xv.  At  page  100, 
Mr.  Hayes  remarks,  *^£very  sound  principle 
demands  that  the  context  should  not  merely 
show  that  heirs  of  the  body  (the  words  he 
was  considering)  are  employed  in  a  sense 
difi^erent  from  their  legal  and  proper  sense, 
but  distinctly  indicate  in  what  other  sense 
they  are  employed. ' '    Apply  this  test  to  the 


will  of  Josiah  Robertson,  and  there  will  b6 
found   no   language   in    the    context 

141  sufficient    *to    repel  the   presumption 
that  he  used  the  word  * 'heirs"  in  its 

proper  sense;  still  less  is  there  any  thing  to 
show  in  what  other  sense  he  did  use  i\.  If 
he  did  not  mean  that  the  estate  should  go 
to  all  the  heirs  of  Caroline  Brooks  at  l^r 
death  as  her  own  estate  would  go  under  the 
statute  of  descents,  we  are  left  wholly  to 
conjecture  as  to  his  meaning.  There  is 
nothing  to  show  that  he  alluded  to  partic* 
ular  individuals,  or  to  any  class  of  them, 
and  in  the  absence  of  a  clear  indication  in 
this  particular,  the  xule  of  construction 
forces  the  conclusion  that  he  used  the  word 
'*  heirs"  in  its  proper  and  technical  sense 
— that  he  was  pointing  to  no  particular  in- 
dividuals ;  but  regarding  her  as  ancestor^ 
stock  or  terminus  to  regulate  the  succession, 
he  intended  the  estate  at  her  death  to  pass 
to  all  who  might  be  heirs  to  her  as  such 
stock  or  terminus,  provided  only  they  be 
legitimate.  When  we  look  to  what  might 
have  been  the  consequences  of  a  different 
interpretation,  the  mind  becomes  satisfied 
of  the  testator's  meaning.  Suppose  we  re- 
gard the  testator  as  meaning  children' -by 
the  word  ** heirs,"  they  must  be  such  chil- 
dren as  should  be  living  at  her  death,  and 
at  that  time  coming  under  the  description 
of  *  'heirs. ' '  This  would  not  embrace  grand 
children ;  and  therefore,  if  one  or  more  of 
her  children  had  died  in  her  lifetime, 
leaving  children,  such  must  necessarily  be 
excluded.  Nay,  if  all  her  children  had  died 
in  her  lifetime  leaving  children,  none  of 
them  could  have  taken.  This  is  obvious 
when  it  is  observed  that  if  the  children  of 
Caroline  Brooks  take  as  purchasers,  they 
take  remainders  under  the  will  of  Josiah 
Robertson  contingent  upon  their  being  the 
'  *  heirs"  of  Caroline  Brooks,  that  is,  .of  their 
being  alive  at  her  death,  and  the  persons 
designated  by  law  as  her  heirs.  The  testa- 
tor could  not  have  intended  to  use  the  word 
''heirs"  in  a  sense  which  might  lead  to 
such  consequences.  Attach  any  other 
meaning  to  the  word  "heirs"  in  this 

142  *will,  except  its  appropriate  meaning, 
and    we    encounter     similar    conse- 
quences. 

The  only  expressions  in  the  will  which 
can  be  appealed  to  as  affording  any  evidence 
of  an  intention  of  the  testator  to  use  the 
word  "heirs"  in  a  sense  different  from  its 
proper  and  technical  sense,  are  the  words 
"during  her  natural  life  and  no  longer," 
and  the  words  "equally  divided,"  &c.  The 
words  "during  her  natural  life  and  no 
longer,"  serve  only  to  mark  with-  more 
emphasis  that  the  testator  intended  but  a 
life  estate  to  the  first  taker.  It  is  conceded 
that  but  a  life  estate  was  intended  to  be 
given  to  Caroline  Brooks,  and  it  is  only  in 
cases  where  but  a  life  estate  is  so  given 
that  the  rule  in  Shelley's  Case  applies. 
The  words  "no  longer"  have  even  less  force 
than  the  words  "non  aliter"  "only,*' 
"without  impeachment  of  waste,"  Ac,  if, 
indeed,  all  such  expressions  ^lad  not  been 
discarded  and  overruled  in  the  case  of  J^*^ 
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abn  V.  Wrigpht,  2  BUgh  1,  and  treated  as 
**pettjr  distinctions,"  wholly  insufficient  to 
cliang'e  the  meaning  of  the  word  ** heirs." 
Jarm.  337  (2  vol.)  says,  *4t  would  be  idle 
to  attempt  to  distingtiish  Backhouse  v. 
Wells,  1  Kqu.  Cas.  Abr.  184,  pi.  27,  from 
Roe  V.  Grew,  2  Wils.  322,  on  the  ground  of 
the  words  **only,"  **  without  impeachment 
of,  waste, '  *  Ac.  They  merely  show  the 
testator  meant  to  confer  an  estate  for  life 
and  nothing  more,  which  sufficiently  ap- 
peared from  the  express  limitation  for  life. 
See  the  remarks  of  the  same  author  at  p. 
246,  also  Robinson  v.  Robinson,  1  Burr.  R. 
38,  2  Ves.  sen.  225,  The  words  ** equally 
divided,"  superadded  to  the  limitation  to 
** heirs,"  whatever  force  they  might  have 
had  at  one  time,  or  may  now  have  in  Eng- 
land, can  have  little  or  no  force  in  this 
country.  The  importance  attached  to  them 
in  England  was  because  they  indicated  a 
manner  of  taking  inconsistent  with  the 
devolution  of  an  estate  tail  (or  an  estate  in 
fee  in  many  cases),  growing  out  of  their 
law  of  primogeniture,  which  does  not 

143  exist  here.     *Here  our  laws  require  an 
equal  division   among   heirs  in  equal 

degxee,  and  a  declaration  to  that  effect  by  a 
testator  is  consistent  with  the  manner  of 
taking  as  **heirs." 

If  the  conclusion  is  right  that  Caroline 
Brooks  took  an  estate  tail  in  the  land,  it 
is  unnecessary  to  say  much  in  regard  to  the 
interest  she  took  in  the  slaves.  It  follows 
necessarily  that  she  took  the  absolute  in- 
terest in  the  personal  property.  The  words 
* 'heirs  lawfully  begotten,"  used  in  the  will 
of  Josiah  Robertson,  being  some  restriction 
upon  heirs  generally,  have  been  decided  to 
pass  an  estate  tail  in  lands.  Nanfan  v. 
Leigh,  2  Marsh.  107,  Co.  Litt.  20  b,  Har- 
grave*s  note  2.  The  general  rule  that  where 
the  words  would  give  an  estate  tail  when  ap- 
plied to  real  estate,  they  will  give  the  ab- 
solute interest  when  applied  to  personal 
property,  will  not  perhaps  be  questioned. 
Indeed,  the  questions  seem  to  be  regarded 
in  England  as  identical.  2  Jarm.  on  Wills, 
ch.  44,  and  the  cases  there  referred  to. 
Brown cker  v.  Bagot,  19  Vesey  574. 

ALLEN,  P.     This  case  brings  again  be- 
fore the  court  the   question,    so   often    dis- 
cussed  here   and   in    England,    as   to     the' 
operation  of  the  rule  in  Shelley's  Case,  that 
where   an   estate  of  freehold  is  limited  to  a 
person,    and    the  same  instrument  contains 
a  limitation,  mediate   or  immediate,   to  the 
hetrs  of  his  body,  or  to  his   heirs,    the   an- 
cestor takes  the  whole  estate  comprised    in 
the  tef  ms,  ether  as  a  fee  tail  or  a  fee  simple. 
In  this  case  there  is  no  limitation   over   on 
the  failure  of  issue ;  and   the  only  question 
arising  on  the  will  is,  whether  the  testator, 
in  reference  to  the  devise  or  bequest  to  his 
daughters     Mary     Murphy     and     Caroline 
Brooks,    used    the    words   **  heirs     lawfully 
begotten"  in  their  legal,  primary  and  proper  ', 
sense,  or  whether  he  used  them  as  descrip- ! 
tive   of  some   other  class  of   objects.      In  , 
the  view  I  take  of  this  case,  the  inter-  , 

144  pretation  of  the  will  *is   not  affected 


by  the  character  of  the  property.  If, 
as  applied  to  real  estate,  the  clause  would 
have  created  an  estate  tail  in  the  daughters, 
in  such  case  the  full  and  entire  interest  in 
personalty  would  pass  to  the  legatee ;  as  an 
estate  tail  in  personal  property  gives  the 
absolute  dominion. 

When  a  testator  uses  a  term  having  a 
well  known  legal  meaning,  he  is  to  be  un- 
derstood as  having  used  it  in  that  sense, 
unless  the  context  shows  that  he  used  it  in 
a  different  sense.  Unless  that  is  apparent, 
the  rule  is  inflexible;  and  though  the  testa- 
tor may  have  supposed  that  the  first  taker 
would  take  an  estate  for  life  only,  and  per- 
haps so  intended  as  then  advised,  yet  it 
does  not  follow  if  he  had  been  aware  of  all 
the  consequences  of  a  change  in  the  term 
used,  that  he  would  have  made  it.  The  will 
bequeaths  the  property  to  his  daughters,  to 
be  held  by  them  during  their  natural  lives 
and  no  longer,  and  then  to  be  equally  di- 
vided between  their  heirs  lawfully  begotten. 
If  the  words  '  'during  their  natural  lives  and 
no  longer,"  and  **then  equally  divided  be- 
tween their  heirs,"  are  to  be  construed  as 
modifying  the  words  ** heirs  lawfully  begot- 
ten," and  as  describing  another  class,  and 
to  imply  children,  who  were  to  take  as  pur- 
chasers, then  if  the  daughters  had  died 
leaving  grand  children,  they  wolild  have 
been  excluded.  But  giving  the  term  heirs 
its  legal  and  proper  sense,  all  the  descend- 
ants of  the  daughters  would  be  embraced. 
So  that  it  is  at  least  conjectural,  if  we  are 
to  look  to  intention  alone,  in  what  sense 
the  testator  meant  to  use  the  term.  It 
therefore  would  seem  that  the  better  plan  is 
to  give  such  words  their  plain,  legal  effect, 
and  to  reject  mere  loose  expressions,  from 
which  to  infer  an  intention  that  they  were 
used  as  descriptive  of  a  different  class  of 
objects. 

The  words  here  relied  on  as  modifying* 
the  words  ** heirs  lawfully  begotten," 
145  do  not  indicate  such  intention  *80 
clearly  as  to  justify  the  conclusion 
contended  for.  '* During  their  natural  lives 
and  no  longer,"  is  no  more  than  to  sbovr 
what  appears  in  all  these  cases,  that  he 
meant  to  confer  an  estate  for  life ;  and  it 
is  to  this  class  of  cases,  that  the  rule  in 
Shelley's  Case  applies:  and  the  words 
* 'equally  divided  between  their  heirs,"  are, 
as  it  seems  to  me,  entitled  to  but  little 
weight  in  fixing  upon  the  word  "heirs"  the 
meaning  contended  for.  In  England  thej 
were  entitled  to  more  consideration,  as  in- 
dicating an  intent  that  the  estate  should  not 
pass  according  to  the  law  of  descents.  With 
us,  where  estates  tail  are  converted  into 
estates  in  fee  simple,  and  the  doctrine  of 
primogeniture  is  abolished,  and  the  general 
sentiment  is  in  favor  of  an  equal  division 
amongst  those  standing  in  the  same  rela- 
tion, the  inference  would  be  that  the  testa- 
tor, by  the  use  of  these  words,  intended  that 
they  should  take  as  heirs  rather  than  in  any 
other  character.  But  upon  this  question 
the  authorities  are  numerous  both  in  Eng- 
land and  in  Virginia ;  and  they  have  been 
conflicting  and  inconsistent.     It  is  conceded 
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in  the  argtiment,  and  the  cases  show,  that 
such  expressions  as  ^*  share  and  share  alike,  *' 
of  *^as  tenants  in  common,"  &c.,  have  con- 
trolled the  word  ** heirs.'*  The  whole 
question  was  elaborately  discussed  and 
carefully  considered  in  the  case  of  Jesson 
V.  Wrig^ht,  2  Bligfh's  P.  R.  1,  upon  appeal 
to  the  housft  of  lords. 

The  devise  was  to  W  for  life,  and  after 
his  decease,  to  the  heirs  of  his  body,  in  such 
shares  and  proportions  as  W  by  deed,  Ac, , 
should  appoint;  and  for  want  of  such  ap- 
pointment, to  the  heirs  of  the  body  of  W, 
**  share  and  share  alike  as  tenants  in  com- 
mon." And  if  but  one  ^^child,"  the  whole 
to  such  only  child;  and  for  want  of  such 
issue,  to  the  devisor.  The  court  held  that 
an  estate  tail  vested  in  W  by  this  devise, 
reversing  the  decision  in  King's  bench, 
and  overruling  all  that  class  of  cases 
which   had   given   to   such  words  the 

146  ^effect  of  modifying   and   controlling 
the  meaning  of  the   technical    word 

''heirs."  Lord  Redesdale  said,  ''That  the 
general  intent  should  overrule  the  partic- 
ular, is  not  the  most  accurate  expression 
of  the  principle  of  decision.  The  rule  is 
that  technical  words  shall  have  their  legal 
effect^  unless  from  subsequent  inconsistent 
words  it  is  very  clear  that  the  testator 
meant  otherwise." — "It  has  been  argued 
that  heirs  of  the  body  cannot  take  as  ten- 
ants in  common ;  but  It  does  not  follow  th^it 
the  testator  did  not  intend  that  the  heirs 
of  the  body  should  take,  because  they  can- 
not take  in  the  mode  prescribed.  This  only 
follows,  that  having  given  to  heirs  of  the 
body,  he  could  not  modify  that  gift  in  the 
two  different  ways  he  desired,  and  the  words 
of  modification  are  to  be  rejected." 

Several  cases  have  occurred  since  the  case 
Qt  Jesson  V.  Wright ;  and  though  in  some 
instances  the  principle  of  that  case  may  not 
have  been  followed  out,  yet  the  weight  of 
authority  is  in  favor  of  the  rule  there 
enounced.  The  cases  on  this  subject  are 
reviewed  in  2  Jarm.  on  Wills  271,  ch.  37; 
and  he  concludes  that  the  doctrine  of  Jes- 
son V.  Wright  has  prevailed,  and  stands  on 
the  soundest  principles  of  construction. 
Hayes  on  Estates  Tail  100,  7  Law  Libr.  54, 
sustains  the  same  proposition.  See  also 
to  the  same  effect  Powell  on  Devises  464, 
ch.  23,  22  Law  Libr.  245. 

The  words  in  the  will  under  consideration 
are  not  so  strong  as  in  the  ca6e  referred  to. 
There  the  heirs  of  the  body  could  not  take 
as  tenants  in  common,  and  the  court  was 
compelled  to  reject  the  words  of  modifica- 
tion. In  this  case  the  words  of  modification 
are  not  inconsistent  with  the  operative 
words  of  the  bequest  or  devise,  because  the 
property  passing  by  descent  to  the  heirs, 
would  be  equally  divided  if  they  all  stood  in 
the  same  degree  of  relationship. 

It   is  contended,     however,    that   this   is 

no  longer  an  open    question  in    Virginia ; 

and      that      the      precise      question 

147  *has  been  adjudged   in   at   least   one 
case,    and   the    principle   affirmed  in 

others.  Bradley  v.  Mosby,  3  Call  44,  is 
k'elied    on   as   having   in   effect   settled  the 


principle  that  the  word  "heirs"  should,  in 
a  will  like  this,  be  treated  as  descriptive  of 
another  class,  the  children  of  the  first 
taker.  In  that  case  there  was  a  limitation 
by  deed  of  slaves  to  the  donor's  daughter 
for  life,  and  after  her  death  to  the  heirs  of 
her  body,  to  the  only  proper  use  and  behoof 
of  such  heirs,  "their  executors,  adminisi 
tr^ tors  and  assigns. "  The  court,  consist- 
ing of  Judges  Pendleton,  Lyons  and  Roane, 
was  divided ;  each  judge  giving  a  different 
construction  to  the  will.  Pendleton  founded 
his  opinion  upon  the  supposed  distinction 
between  words  which  create  an  express 
estate  tail,  and  such  as  create  an  estate  tail 
in  lands  by  implication  and  construction, 
to  favor  the  intention  to  provide  for  the 
issue ;  and  maintained  that  the  latter  ought 
not  to  be  applied  to  personals  to  defeat  the 
intention.  But  the  rule  in  question  is  not 
confined  to  cases  in  which  the  words,  if 
applied  to  real  estate,  would  create  an  ex*- 
press  estate  tail ;  it  applies  also  to  cases  in 
which  an  estate  tail  would  arise  by  impli- 
cation, with  the  exception  of  those  cases  in 
which  words  expressive  of  a  failure  of  issue 
are  in  gifts  of  personal  but  not  of  real 
estate,  confined  to  issue  living  at  the  death ; 
questions  depending  not  so  much  upon  the 
s^nse  in  which  the  word  "heirs"  has  been 
used  by  the  donor,  slA  upon  the  fact  whether 
the  limitation  over  is  too  remote.  Powell 
on  Devises  632  (mar.)  22  Law  Lib.  338;  2 
Jarm.  on  Wills  489,  ch.  44.  In  the'  case  of 
Lampley  v.  Blower,  23  Atk.  R.  3%,  referred 
to  by  Judge  Pendleton,  Lord  Hardwicke 
said,  that  a  gift  to  A  and  her  issue  would 
vest  the  whole  interest  in  A  if  it  had 
stopped  there;  but  held  that  the  bequest 
over,  in  case  either  of  the  legatees  died 
without  leaving  issue,  which  in  regard  to 
personalty,  in  legal  construction  means  is- 
sue living  at  the  death,  explained 
148  issue  in  the  body  *of  the  devise  to 
be  used  in  the  same  sense.  Judge 
Roane  rested  his  opinion  exclusively  upon 
the  words  giving  the  property  to  the  heirs 
of  the  first  taker,  to  the  only  proper  use  of 
such  heirs,  their  executors,  administrators 
or  assigns,  as  showing  "there  was  no  eye 
of  entail;"  for  it  could  not  go  from  one  heir 
of  the  body  and  his  executors  and  adminis- 
trators to  another  heir  and  his  executors 
and  administrators;  for  which  he  cites 
Hodgeson  v.  Bussey,  2  Atk.  R.  89;  Thee- 
bridge  v.  Kilbourne,  2  Ves.  R.  233,  which 
in  a  great  measure  turned  upon  the  import 
of  those  words.  Lyons,  judge,  held  that 
the  words  would  have  given  an  estate  tail 
in  lands,  and  therefore  they  gave  the  ab- 
solute property  in  slaves.  The  case  there- 
fore decided  no  principle  applicable  to  the 
will  now  under  consideration ;  and  the 
opinions  of  Judges  Roane  and  Pendleton 
were  founded,  the  first  upon  expressions  not 
found,  in  his  will,  and  the  last  upon  the 
idea  of  a  distinction  between  cases  in  which 
the  words  when  used  in  reference  to  realty 
would  create  an  express  estate  tail,  and 
those  in  which  an  Estate  tail  would  be 
created  by  implication :  a  distinction  it  ap- 
pears that  does  not  exist  except  in    certain 
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cases  where  words  expressive  of  issue  re- 
ceive a  different  construction  as  applied  to 
real  and  personal  estate ;  as  in  the  case  of 
the  phrase  ''leaving  no  issue;"  in  respect 
to  which  it  has  been  held  that  it  means  an 
indefinite  failure  of  issue  where  real  estate 
is  the  subject,  but  in  reference  to  personal 
estate,  it  means  a  failure  of  issue  at  the 
death.  Forth  v.  Chapman,  1  P.  Wms.  663. 
Warners  v.  Mason  &  wife,  5  Munf.  242, 
turned  upon  the  question  whether  the  limi- 
tation over  was  too  remote.  The  testator 
devised  land  to  his  son  during  his  natural 
life,  and  then  to  his  heirs  lawfully  begotten 
of  his  body,  ''that  is,  bom  at  the  time  of 
his  death  or  nine  calendar  months  there- 
after;'* and  for  want  of  such  heirs,  then  to 
his  nephews,  one  to  set  a   price  and 

149  *give  or  receive  such  price  from   the 
other:  This   was   held   to  be  a   good 

limitation  over.  No  opinion  was  given  by 
the  court,  but  it  is  manifest  the  court  held 
that  the  testator  looked  to  the  period  of  the 
death  of  his  son,  and  not  to  an  indefinite 
failure  of  issue,  because  he  speaks  of  heirs 
born  at  the  son's  death;  and  the  remainder 
was  to  persons  in  being  who  were  the  ob- 
jects of  his  bounty.  These  superadded 
words  to  the  words  "heirs  lawfully  begot- 
ten," demonstrating  that  the  testator  did 
not  contemplate  an  indefinite  failure  of 
issue. 

Pryor  v.  Duncan,  6  Gratt.  27,  was  decided 
upon  the  ground,  that  although  the  words 
"heirs  lawfully  begotten,"  were  used  in  one 
clause,  the  whole  context  showed  that  the 
words  were  not  used  in  their  legal  and 
primary  sense,  but  were  descriptive  of  an- 
other class  of  persons  fully  pointed  out  in  a 
following  clause,  as  the  children  of  the  first 
taker.  He  lent  the  slaves  to  his  daughter 
during  her  natural  life,  and  to  her  heirs,  &c. 
Her  interest  was  to  cease,  and  his  executors 
to  take  possession,  if  she  concealed  or  at- 
tempted to  alienate  the  slaves;  in  such 
case,  after  her  decease  they  and  their  in- 
crease to  be  divided  among  her  "children," 
if  any  living;  otherwise  to  be  divided 
among  the  testator's  children  (naming 
them),  and  their  heirs.  Thus  showing, 
from  the  indifferent  use  of  the  words 
"heirs"  and  "children,"  by  the  restricted 
power  over  the  property,  and  by  the  bequest 
over  if  no  "children"  living  at  her  death, 
that  he  used  the  words  "heirs  lawfully  be- 
gotten" in  the  sense  of  "children." 

The  last  case  to  which  the  counsel  of  the 
appellant  referred  is  the  case  of  Self  v. 
Tune,  6  Munf.  470.  By  deed  slaves  were 
given  to  a  daughter  of  the  donor  and  her 
husband,  for  and  during  their  natural  lives ; 
and  after  the  decease  of  both,  the  slaves 
and  their  increase  "to  be  equally  divided 
among  the  heirs  of  her  body:"  and  in  de- 
fault of   such   heirs,  to  return  and  be 

150  equally  *divided  between  the  donor's 
son   and  other  daughter,     and    their 

heirs.  The  court,  in  the  brief  opinion  pro- 
nounced by  Judge  Koane,  says,  If  these 
words  "heirs  of  her  body"  had  stood  alone 
in  thie  limitation  after  the  death  of  the 
daughter   and  her  husband,  her  title  would 


have  been  absolute ;  as  in  that  case  the j 
would  have  been  words  of  limitation :  But 
the  addition  of  the  words  *  'equally  to  be 
divided  between  them, ' '  compelled  the  court 
to  construe  them  as  words  of  purchase,  and 
as  a  description  of  the  persons  who  were  to 
take," 

The  cases  of  Wilson  v.  Vansittart,  Amb. 
R.  562;  Doe  ex  dem.  Ltong  v.  Laming,  2 
Burr.  R.  1100,  and  cases  of  that  descriptsoru 
where  words  of  that  and  the  like  character 
were  held  to  modify  the  words  '  'heirs  of  the 
body,"  were  overruled  by  Jesson  v.  Wright, 
and  the  cases  which  have  followed  it. 
Powell  on  Devises  466,  22  Law  Libr.  249:  2 
Jarm.  on  Wills  286,  ch.  37;  where  all  the 
cases  are  collated. 

The  case  of  Self  v.  Tune  forms  one  of  a 
series  decided  about  the  same  time  upon  the 
construction  of  the  rule  in  Shelley's  Case, 
and  what  would  amount  to  a  good  limita- 
tion over.  These  are  the  cases  of  Timber- 
lake  V.  Graves,  6  Munf.  174;  Gresham  v. 
Gresham,  Id.  187;  James  v.  Mc Williams, 
Id.  301;  Cordle's  adm'r  v.  Cordle,  M.  456; 
and  Didlake  v.  Hooper,  Gilm.  184.  The 
authority  of  these  last  cases  has  been 
shaken,  if  not  overthrown,  by  the  subse'^ 
quent  cases  of  Bells  v.  Gillespie,  5  Rand. 
273;  Broaddus  v-  Turner,  Id.  308;  Griffith 
V.  Thompson,  1  Leigh  321 ;  Callava  v.  Pope, 
3  Leigh  103;  Deane  v.  Hansford,  9  Leigh 
253 ;  Nowlin  v.  Winf ree,  8  Gratt.  346.  Which 
latter  cases  have,  it  is  believed,  been  more 
in  conformity  with  the  English  cases  and 
the  earlier  cases  in  this  court.  The  pre- 
cise question  decided  in  Self  v.  Tune  did 
not  arisen  in  any  of  the  latter  cases ;  though 
the  general  principles  on  which  the  latter 
cases  proceed  may  not  be  precisely  in  con- 
formity with  the  doctrine  of  that  case. 
151  Mn  Deane  v.  Hansford,  9  Leigh  253, 

Judges  Parker  and  Brockenbrough 
observed,  that  as  Timberlake  v.  Graves  was 
followed  in  quick  sucession  by  the  other 
cases  named,  they  should  be  considered  as 
settling  the  law  in  cases  exactly  resembling 
them ;  more  especially  as  in  devises  made 
since  the  act  of  1819  took  effect,  the  statu- 
tory rule  will  prevail.  But  Brockenbrough 
said  that  if  Timberlake  v.  Graves  stood 
alone,  he  would  have  concurred  in  overrul- 
ing it.  In  conformity  with  this  suggestion, 
perhaps  if  Self  v.  Tune  stood  alone,  it 
should  be  recognized  as  ruling  a  case  ex- 
actly resembling  it,  although  it  might  be 
considered  as  having  been  erroneously  de- 
cided. But  besides  being  in  some  degree 
shaken  by  the  general  doctrines  advanced  in 
the  later  cases,  the  principle  of  the  case  is, 
as  it  seems  to  me,  in  conflict  with  the  two 
cases  of  Goodwin  v.  Taylor,  2  Wash.  74, 
and  Wilkins  v.  Taylor,  5  Call  150.  The  tes- 
tator, in  the  first  case,  gave  to  his  daughter 
the  interest  of  a  sum  of  money  for  life; 
at  her  death  he  gave  the  interest  one- fourth 
to  each  of  his  grand  children,  and  at  their 
decease,  the  principal  and  interest  to  be 
disposed  of  by  them  to  their  heirs,  "in  such 
proportions"  as  they  b.v  their  wills  respec- 
tively may  direct :  and  in  case  of  the  death 
of   Sarah    (one  of    said     grand     children) 
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without  issue,  her  part  was  bequeathed  over.  | 
There  is  not  an  express  g^ift  to  the  gfrand 
children  for  life,  but  the  interest  alone  was 
^^▼en  to  them,  with  the  power  to  dispose 
by  will:  and  in  regard  to  Sarah,  there  was 
a  gift  over  if  she  died  without  issue.  ^The 
will  g'ave  power  to  dispose  of  the  subject  to 
their  heirs  in  such  proportions  as  they  by 
their  wills  may  direct.  The  court  held  that 
the  grand  children  took  the  whole  estate. 
In  the  case  of  Wilkins  v.  Taylor,  which 
arose  on  the  same  will,  in  reference  to  the 
share  of  Sarah,  it  was  held  to  be  a  limita- 
tion after  an  indefinite  failure  of  issue, 
and  void.  The  power  to  dispose  of  the 
152  principal  to  their  heirs  *in  such  pro- 
portions as  they  by  their  wills  might 
direct,  tends  more  strongly  to  indicate  that 
the  testator  intended  that  the  heirs  should 
not  take  in  the  regular  course  of  descent, 
than  the  words  ^'equally  to  be  divided"  in 
the  present  will.  On  the  contrary,  the 
words  *  'equally  to  be  divided'  *  would,  under 
our  law,  rather  indicate  that  they  should 
take  as  heirs.  I  do  not  think  that  the  will 
in  this  case  shows  that  the  testator  used  the 
words  ** heirs  lawfully  begotten,"  in  any 
other  than  their  ordinary  sense.  That  he 
designed  **children"  by  the  use  of  these 
words,  is  entirely  conjectural;  and  under 
a  certain  state  of  facts,  such  a  construction 
would  have  been  more  likely  to  violate  than 
to  subserve  the  intention  of  the  testator.  I 
also  think  that  the  authorities  in  this  court 
are  not  in  harmony  with  each  other,  and 
that  it  would  be  more  in  conformity  with 
the  spirit  of  the  later  as  well  as  of  the  earlier 
cases  in  this  court,  and  the  true  doctrine  in 
regard  to  the  rule  in  question,  to  hold  that 
the  superadded  expressions  do  not  indicate 
clearly  an  intention  to  use  the  terms  as  de- 
scriptive of  any  other  class  than  the  heirs. 
I  think  therefore  that  the  decree  should  be 
affirmed. 

MONCURE  and  LEE,  Js.,   concurred   in 
the  opinion  of  Allen,  J. 

DANIEL  and  SAMUELS,  Js. ,  dissented. 
Decree  affirmed. 


153  *Harvey  &  al.  v.  Epes. 

January  Term,  1865,  Richmond. 
I.  Hire  of  5lave«— Removal  from  County  Contracted  for 

C—B  at  Bar.— Contractors  on   a  railroad  bire 
slaves  for  a  year  to  work  on  the  road  in  tlie  county 
of  A.    They  take  them  to  the  county  of  C,  and  em- 
ploy them  on  the  road  in  that  county:  and  whilst 
there  they  take  sick  and  die.    Hbld: 
I.  Sane— Same— Effect.-— This  removal  of  the  slaves 
from  the  county  of.  A.  and  working  them  In  the 
county  of  C,  Is  not  of  itself  a  conversion  of  the 
slaves  to  their  own   use  by    the   contractors, 
whereby  they  became  immediately  responsible 
to  the  owner  for  the  value  of  the  slaves  in  the 
event  of  their  death,  whether   occasioned   by 
such  wroncrful  act  or  not 
a.  5aiiie— Same— Death  of  Slaves  Occasioned  by  Re- 
moval—Conversion  «— But  if   th^  death   of  the 


•Trover— Possession  In  Third  Party  —In  Longfellow 
▼.  Ijewls,  15  Fed.  Cas.  887,  it  is  said:    "To  maintain 


slaves  was  occasioned  by  the  wronarful  act  of 
removing  them  and  working  them  In  the  county 
of  C,  then  the  said  act,  In  connection  with  the 
death  of  the  slaves,  was  a  conversion  of  them  by 
the  contractors  to  their  own  use,  and  made  them 
liable  for  the  value  of  the  slaves,  either  in  case 
or  trover:  And  the  slaves  havinjr  died  whilst 
they  were  employed  in  C,  the  burden  of  showing 
that  their  death  was  not  occasioned  thereby, 
devolves  ui>on  the  contractors. 

3.  Same— Same— Same.— Whether  the  removal  of 
the  slaves  to  the  county  of  C  was  or  was  not  a 
conversion,  depending  upon  whether  or  not  it 
occasioned  their  death,  the  implied  waiver  of 
the  owner  of  the  slaves,  of  the  obligation  by  the 
contractors  to  work  them  in  the  county  of  A, 
cannot  be  Inferred  from  facts  which  transpired 
before  the  death  of  the  slaves. 

4.  Same— Same.— The  acceptance  by  the  owner  of 
the  slaves  of  the  hires  up  to  the  time  of  their 
death,  having  been  after  the  institution  of  the 
action  to  recover  their  value,  and  whilst  the  said 
action  was  vigorously  prosecuted,  was  not  a 
waiver  In  law  of  the  conversion- 

9.  Instructions— Pact  Assumed  by  Court— Previous  In- 
struction on  Same  Point— Effect.— Several  Instruc- 
tions are  given  to  the  Jury,  In  the  last  of  which  a 
fact  Is  assumed  which  was  properly  for  the  deter- 
minatlon  of  the  jury.  The  previous  Instructions, 
however,  had  submitted  that  fact  to  the  consider- 
ation of  the  jnry,  so  that  there  conld  be  no  doubt 
on  their  minds  as  to  the  meaning  of  the  court  In 
the  last  instruction.  The  law  having  been  cor- 
rectly stated.  Judgment  will  not  be  reversed. 

154  *a.  Same— Partly  Erroneous— Court  Need  Not 
flodHy.t— Parol  evidence  having  been  Intro- 
duced on  a  trial,  some  of  which  is  legal  and  other 
parts  illegal,  it  would  be  Improper  for  the  court  to 
Instruct  the  Jury,  in  general  terms,  to  disregard 
all  parol  evidence  tending  to  alter,  vary,  explain 
or  add  to,  the  written  contracts  between  the  par- 
ties introduced  In  evidence.  Nor  is  the  court 
bound  to  point  out  to  the  Jury  such  of  the  evidence 
as  would  thus  affect  the  contracts:  but  this  is  to 
be  done  by  the  party  asking  for  the  instruction. 

This  was  an  action  on  tlie  case  in  the 
Circuit  court  of  Amelia  county,  by  Frances 
Epes  against  Robert  HazVey  and  James 
Hunter,  partners,  and  contractors  on  the 
Richmond  and  Danville  railroad.  The  dec- 
laration contained  two  counts. 

trover,  the  plaintiff  must  ordinarUy  have  a  right  to 
the  present  possession  of  the  goods,  but  an  interven- 
ing right,  by  way  of  lien,  will  not  deprive  the  gen- 
eral owner  of  this  remedy  against  the  wrongdoer. 
2  GreenL  Ev.  1 610,  note  2;  Gordon  v.  Harper.  7  Dum. 
A  E.  (Term  R.)  9:  Ni colls  v.  Bastard,  2  Cromp.  M.  A 
R.  606:  Rugg  V.  Barnes,  2  Cush.  601 ;  Harvey  v.  Epes,  12 
Qratt.  158.*' 

See  monographic  note  on  "Trover  and  Conversion" 
appended  to  Eastern  Lunatic  Asylum  v.  Qarrett,  27 
Gratt.  168. 

tinstractlons— Partially  Erroneous— Court  Need  Not 
Jlodlfy.— See  foot-note  to  Klncheloe  v.  Tracewells,  11 
GratL  687.  Further  upon  the  question  of  Instruc- 
tions, see  principal  case  cited  in  Gas  Co.  v.  Wheeling, 
8  W.  Va.  821:  Harvey  v.  Sklpwith,  16  GratL  406.  See 
also,  foot-note  to  Levasser  v.  Washburn,  11  Gratt  W2; 
monographic  note  on  "Instructions"  appended  to 
Womack  v.  Circle,  20  Gratt  192. 
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The  first  count  set  out  that  on  a  certain 
<lay  in  1849,  the  defendants  hired  of  the 
plaintiff  until  the  25th  of  December  1849 
then  next  ensuing*,  two  negro  men  slaves, 
the  property  of  the  plaintiff,  to  be  worked 
and  employed  by  the  said  defendants  upon 
such  part  only  of  the  Richmond  and  Dan- 
ville railroad  as  might  be  located  in  the 
Lcounty  of  Amelia.  Which  said  slaves  were 
accoiding-ly  put  into  the  possession  of  the 
defendants  for  the  purpose  aforesaid;  and 
the  defendants  were  bound  to  use  and  em- 
ploy said  slaves  upon  such  part  only  of  the 
said  railroad  as  lies  wholly  in  the  county  of 
Amelia ;  and  not  to  use  and  employ  said 
slaves  in  any  other  county  upon  the  line  of 
the  said  railroad.  Yet  the  defendants,  well 
knowing*  the  premises  but  disregarding, 
&c. ,  on  the         day  of  1849  carried  the 

said  slaves  to  the  county  of  Chesterfield, 
and  out  of  the  county  of  Amelia,  and  used 
and  employed  them  as  laborers  on  the  line 
of  said  railroad  without  the  county  of 
Amelia,  and  within  the  county  of  Chester- 
field. And  that  they  continued  to  use  and 
employ  the  said  slaves  on  the  said  railroad 
in  the  county  of  Chesterfield  until  they 
sickened  and  died.  The  second  count  was 
in  trover  for  the  conversion  of  the  said 
slaves  to  the  defendants'  use. 

There  was  a  demurrer  to  tbe  first  count 
of  the  declaration;  which  was  over- 
155  ruled.  The  defendants  then  ^pleaded 
*'not  guilty;''  and,  that  the  plaintiff 
agreed  and  consented  subsequent  to  the 
contract  for  hire,  that  the  said  slaves  might 
be  taken  to  the  county  of  Chesterfield,  and 
used  and  emplo3'ed  on  the  said  railroad : 
And  issues  were  made  up  on  these  pleas. 

On  the  first  trial  of  the  cause  the  jury 
could  not  agree,  and  were  discharged.  On 
the  second  trial  the  defendants  filed  two 
bills  of  exception  to  opinions  of  the  court 
given  upon  the  trial.  The  first  bill  of 
exceptions  was  as  follows: 

Be  it  remembered,  that  upon  the  trial  of 
this  cause,  the  plaintiff,  to  sustain  the 
issues  on  her  part,  introduced  Archer  Jones, 
a  witness,  whose  testimony  tended  to  prove, 
that  in  the  early  part  of  the  year  1849,  she 
hired  three  slaves  to  the  agent  of  the  de- 
fendants, to  be  worked  on  the  Richmond 
and  Danville  railroad,  with  the  express 
agreement  that  they  were  to  be  worked  only 
in  the  county  of  Amelia,  and  were  to  be 
attended  by  Dr.  Cheatham,  a  physician 
residing  in  said  county.  That  as  she  did 
not  know  the  defendants,  it  was  agreed  that 
the  agent  of  the  defendant,  John  T.  Foster 
(who  made  the  contract),  should  execute 
his  bond  for  the  hires,  with  his  father  as 
security.  That  his  sister,  the  plaintiff,  did 
not  hear,  until  after  the  Easter  holiday,  in 
the  latter  part  of  March  of  that  year,  that 
the  slaves  were  in  Chesterfield ;  and  he,  at 
her  instance,  wrote  to  Foster,  complaining 
of  it;  and  complained,  on  several  other 
occasions,  but  at  what  time  he  does  not 
recollect.  He  did  not  recollect  whether  he 
made  such  complaint  after  the  10th  May. 
He  might  have  done  so,  but   could  not  say 


that  he  had.  He  received  the  bond,  dated 
the  13th  January,  some  time  after  the  con- 
tract, when,  he  could  not  say  with  accuracy, 
and  carried  it  to  his  sister,  Mrs.  iBpes,  who 
said  she  would  not  receive  it;  as  by  the 
contract,  she  was  to  have  the  Fosters'  bond, 
and  that  she  did  not  know  the  contracton. 
That  the  first  time  he  saw  J.  T.  Fos- 

156  ter,    the  *agent    of    the    defendants, 
after   he  received  said  bond,  he  told 

him  that  his  sister  would  not  have  the  first 
bond,  and  he  said  he  would  give  another 
bond,  if  Jones  would  let  the  slaves  work  in 
Chesterfield  county.  That  he  told  him  be 
would  consult  E.  6.  Booth,  a  brother  in 
law  of  his  sister,  on  the  subject.  That  he 
did  see  and  consult  him,  and  soon  after 
saw  said  Foster,  and  refused  to  agree  that 
they  should  be  so  worked ;  and  that  when 
witness  read  the  endorsement  on  the  first 
bond,  bearing  date  9th  May  1849,  he  refused 
positively  to  agree  to  the  same.  That 
neither  he  nor  his  sister  would  have  accepted 
the  guarantee  of  J.  T.  Foster,  but  desired 
the  security  of  J.  W.  Foster's  name,  who 
was  the  father  of  said  J.  T.  Foster.  That 
the  said  J.  T.  Foster  told  him  to  keep  the 
said  bond,  and  meet  him  next  day  at  Den- 
nisville,  the  residence  of  his  father,  and  he 
would  fix  the  matter  to  his  satisfaction; 
and  also  promised  that  the  slaves  should 
be  removed  on  the  next  Monday  to  the 
county  of  Amelia.  That  he  met  the  said 
Foster  the  next  day,  as  agreed,  and  received 
the  bond,  signed  by  J.  T.  Foster  and  J. 
W.  Foster,  and  dated  10th  May  1849,  as  fol- 
lows: 

On  or  before  the  first  day  of  January  next, 
we,  John  T.  Foster  and  John  W.  Foster, 
promise  and  oblige  ourselves,  &c.,  to  pay  to 
Mrs.  Frances  Epes  the  sum  of  two  hundred 
dollars,  for  the  hire  of  three  negro  slaves, 
named  Lewis,  Oliver  and  Alfred,  to  work 
on  the  Richmond  and  Danville  railroad,  for 
the  present  year.  Said  slaves  to  be  returned 
at  Christmas  next,  well  clothed  with  the 
customary  clothing,  and  furnished  with  a 
hat  and  blanket,  subject  however  to  the 
deduction  of  any  extra  clothing  charged  by 
the  contractors,  and  also  the  doctor's  bill, 
at  three  dollars  each. 

Given  under  our  hands  and  seals  this  10th 
day  of  May  1849. 

John  T.  Foster.     (Seal.) 
John  W.  Foster.     (Seal.) 

157  *And  signed  the  assignment  on  the 
bond    of   the    13th    of   January  1849, 

which  assignment  bears  date  10th  May  1852. 

Bond,    Assignment,  &c. 
$200 

On  or  before  the  first  day  of  January 
next,  we,  Robert  Harvey,  James  Hunter, 
H.  Lt,  Brooke  and  W.  Goddin,  promise  and 
oblige  ourselves  and  our  heirs  to  pay  to 
Mrs.  Frances'  Epes  the^sum  of  two  hundred 
dollars,  for  the  hire  of  three  negro  slaves 
named  I^ewis,  Oliver  and  Alfred.  Said 
slaves  to  be  •  returned  at  Christmas  next, 
well  clothed  with  the  customary  clothing, 
and  furnished  with  a  hat  and  blanket. 
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As  witness  our  hands  and  seals  this  13th 
day  of  January  1849. 

Robt.  Harvey.  (Seal. 

James  Hunter.  (Seal. 

Henry  L.  Brooke.   (Seal. 
W.  Goddin.  (Seal.) 

Kndorsement. 

Amelia  C.  H.  May  9,  1849. 
I  am  hereby  bound  to  Mrs.  Frances  £^pes, 
for  the  payment  of  one  hundred  and  ninety- 
one  dollars  of  the  within  bond,  after  within 
subscribers  being-  sued  to  insolvency — the 
said  Foster  having  the  privilege  to  work 
the  hands  in  Chesterfield  county. 

J.  T.  Foster. 
I  assign  the  within  bond  to  J.  T.  A  J.  W. 
Foster,  for  value  received,  without  recourse. 

Archer  Jones, 
May  10,  1849.  For  Frances  l^pes. 

That  he   was    never  authorized   to  agree 
that    the    slaves   should    be  carried   out  of 
Amelia,  and  never  agreed   that  they 

158  should.     That  he  knew  his  sister  *was 
opposed    to   it,    and   would   not  have 

ag-reed  that  they  should  be.  That  two  of 
said  slaves  died  during  the  year,  while  at 
work  in  Chesterfield — the  same  for  which 
this  suit  is  brought — one  a  very  likely  man, 
about  thirty-five  years  old,  and  the  other  a 
likely  boy,  about  eighteen.  After  he  re- 
ceived the  bond  of  the  16th  of  May  1849,  he 
informed  his  sister  of  it,  and  she  said  it  was 
satisfactory. 

And  the  plaint! if  introduced  another  wit- 
ness, Matthew  Bland,  whose  testimony 
tended  to  prove  that  he  was  at  Mrs.  Bpes' 
when  Foster  and  Jones  came  there,  and 
heard  the  contract  made  between  Mrs.  Bpes 
and  Foster,  for  the  hire  of  the  slaves.  That 
it  was  agreed  that  the  slaves  should  be 
worked  in  Amelia  county,  and  that  Mrs. 
Kpes  refused  to  give  Mr.  Foster  permission 
to  have  them  worked  in  Chesterfield.  That 
after  the  contract  was  made,  but  in  the 
course  of  the  same  conversation,  he  heard 
Foster  say  that  they  were  about  to  build  or 
were  building*  shanties  in  the  county  of 
Amelia.  That  the  contract  was  made  with 
Mrs.  Epes  herself  by  the  said  Foster.  That 
some  time  afterwards,  he  received  a  letter 
from  Mr.  Jones  to  T.  W.  and  J.  T.  Foster, 
about  the  slaves  working  in  Chesterfield, 
and  thinks  he  sent  it  to  said  Foster,  but 
by  whom  he  did  not  recollect. 

The  defendants  then  introduced  the  tes- 
timony of  J.  T.  Foster,  which  tended  to 
prove  that  he  was  employed  by  the  defend- 
ants in  January  1849,  to  hire  negroes  for 
them,  to  work  on  the  Richmond  and  Dan- 
ville railroad.  That  the  defendant  told  him 
the  hirelings  would  be  worked  a  portion  of 
the  time  in  the  county  of  Amelia;  That 
hearing:  from  Mr.  Booth,  a  brother  in  laW 
of  the  plaintiif,  that  Mr.  Jones,  her  brother, 
had  some  slaves  to  hire  out  for  her,  he  went 
to  his  house  in  Nottoway 'bounty,  and* from 
his  house  both  went  over  to  plaintiff's  house 
in  same  county,  and  but  three  miles  from 
said  Jones'.     There  he  saw  the  slaves, 

159  *and   hired   them    from    Jones,    who 
acted  for  his  sister.     That  the  plaintiff 

expressed   a  wish  that  the  slaves  would   be 


worked  only  in  Amelia,  and  he  replied  they 
would  be  worked  a  portion  of  the  time  in 
Amelia.  Witness  denied  that  he  agreed  to 
work  them  only  in  Amelia.  Shortly  after, 
he  took  possession  of  the  slaves  and  carried 
them  to  Chesterfield,  and  put  them  on  the 
line  to  work  where  the  other  hands  were 
working   on    the    railroad,     and    sent    the 

51aintiff  the  bond  of  the  13th  January  1849. 
*hat  the  contract  of  hiring  was  made  with 
Mr.  Jones,  and  not  with  Mrs.  Bpes.  That 
on  the  9th  of  May,  he  met  with  said  Jones 
at  Amelia  court,  who  told  him  his  sister, 
the  plaintiff,  was  not  satisfied  with  the 
bond,  as  she  knew  nothing  of  the  parties, 
and  desired  other  security.  He  complained 
also  of  the  negroes  being  kept  at  work  in 
Chesterfield.  The  witness  then  said,  to 
satisfy  Mrs.  Epes,  he  would  become  the 
security,  upon  certain  conditions.  That  he 
and  Jones  stepped  into  Mr.  Eggleston's 
store.  He  wrote  on  the  back  of  the  bond  of 
the  13th  January,  the  endorsement  of  the 
9th  of  May,  read  it  to  Jones  and  handed  it 
back  to  him,  who  took  it  and  seemed  to  be 
satisfied.  The  next  day  the  said  Jones 
came  to  Dennisville,  where  he  lived,  and 
said  his  sister  would  be  better  satisfied 
with  a  bond  executed  by  J.  T.  Foster  and 
his  father,  and  asked  Mr.  J.  W.  Foster  to 
join  his  son  in  a  new  bond,  who  consented. 
The  bond  of  the  10th  May  was  then  exe- 
cuted, and  handed  to  said  Jones,  who  there- 
up6n,  as  agreed,  assigned  the  first  bond  to 
said  J.  T.  and  J.  W.  Foster,  and  before  this 
suit  was  brought.  That  on  the  16th  day  of 
January  1850,  he  received  of  the  defendants 
the  hires  for  the  slaves,  as  per  statement 
endorsed  upon  the  bond  of  the  13th  January 
1849,  which  amount  was  paid  over  by  his 
father  to  E.  G.  Booth,  the  agent  of  the 
plaintiff,  and  one  of  her  counsel  in  this 
suit,  since  the  institution  of  this  suit  and 
since  the  trial  had  in  October  1851. 
160  *And  the  defendant  then  introduced 
John  W.  Foster,  who  stated,  that  on 
the  10th  day  of  May  1849.  the  bond  of  that 
date  was  delivered  to  Archer  Jones,  the 
witness,  having  been  first  read  to  him. 
That  said  Jones  asked  him  to  join  his  son 
in  said  bond,  remarking  that  his  sister  was 
a  woman,  and  you  know  very  particular. 
That  his  son,  John  T.  Foster,  had  requested 
him,  the  evening  before,  as  he  returned 
from  Amelia  court,  to  join  him  in  said 
bond  to  Mrs.  Epes,  and  he  had  consented 
to  do  so.  That  on  that  occasion,  nothing 
was  said  about  where  the  slaves  were  to  be 
worked,  or  about  restricting  their  being 
worked  in  any  particular  place,  except  what 
appears  on  the  face  of  the  bond  of  the  10th 
Mav  1849. 

Further  testimony  in  the  cause  tended  to 
prove,  that  the  work  on  the  line  of  the  rail- 
road had  not  progressed  so  far  as  Amelia 
county;  and  Robert  T.  Brooke,  a  witness 
for  the  defendants,  stated  that  he  was  the 
general  agent  of  the  defendants,  in  Rich- 
mond, to  keep  their  books,  give  bonds  for 
hires,  and  manag'e  their  general  concerns. 
That  he  filled  up  the  bond  of  the  13th  Jan- 
uary  1849.     That  as  far  as   he  knew,    no 
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authority  was  ever  given  to  the  agents  for 
hiring,  to  hire  slaves  to  be  worked  in 
Amelia.  That  some  had  been  so  hired,  but 
none  of  the  hirings  so  made  were  confirmed, 
but  of  two  slaves,  and  they   were  sawyers. 

The  defendants  further  introduced  the  fol- 
lowing agreed  statement: 

The  plaintiff  by  her  attorney  admits  that 
the  following  facts  were  proved  in  this  case 
by  Dr.  William  B.  Ball,  namely,  that  the 
neighborhood  of  the  places  in  the  county 
of  Chesterfield,  where  the  slaves  mentioned 
in  the  declaration,  died,  is  a  healthy  neigh- 
borhood, and  as  healthy  as  the  adjoining 
counties.  That  the  said  slaves  were  at- 
tended by  the  witness,  and  received  all  nec- 
essary and  proper  attention.  That  they 
died  of  pneumonia,   a  disease    which 

161  was    very     prevalent    at   the     *time 
throughout   the  county ;  and  that  all 

necessary  and  proper  comforts  were  provided 
for  the  said  slaves. 

And  the  plaintiff  then  recalled  the  wit- 
ness Jones,  who  stated  that  he  had  never 
agreed,  as  the  witness  Foster  had  testified, 
that  the  slaves  should  be  carried  to  Chester- 
field, but,  on  the  contrary,  expressly  re- 
fused. That  his  sister,  and  not  he,  made 
the  contract  with  Foster. 

And  thereupon,  the  defendants,  by  their 
counsel,  moved  the  court  to  give  the  jury 
the  following  instructions,  namely: 

1.  If  the  jury  shall  believe,  from  the  evi- 
dence, that  there  was  no  special  contract 
that  the  slaves  hired  from  the  plaintiff 
should  be  worked  alone  in  the  county  of 
Amelia,  the  defendants  are  not  responsible 
for  the  loss  of  the  said  slaves,  by  reason, 
simply,  that  they  worked  in  Chesterfield 
county. 

2.  If  the  jury  believe,  from  the  evidence, 
that  there  was  a  special  contract  between 
the  plaintiff  and  defendants,  that  the  slaves, 
which  are  the  subject  of  controversy,  were 
hired  to  the  defendants,  to  be  worked  by 
them  on  the  Richmond  and  Danville  rail- 
road in  the  county  of  Amelia,  and  that  the 
said  slaves  were  worked  by  the  defendants 
on  the  said  Richmond  and  Danville  railroad 
in  the  county  of  Chesterfield,  but  were  not 
thereby  subjected  to  any  greater  labor,  nor 
exposed  to  any  greater  risk  whatever  than 
if  the  said  slaves  had  been  worked  in  the 
said  county  of  Amelia ;  and  that  while  so 
worked  in  the  said  county  of  Chesterfield 
the  said  slaves  sickened  and  died,  but  not 
in  consequence  of  being  so  worked  in  the 
said  county  of  Chesterfield,  nor  in  conse- 
quence of  any  neglect  or  want  of  due  care 
and  attention  on  the  part  of  the  defendants, 
then  the  jury  should  find  no  damages  by 
reason  of  such  sickness  and  death  of  the 
said  slaves. 

Which   instruction    the   court   refused   to 
give,  but  instructed   the  jury,  that  if 

162  they    should   believe   from    *the   evi- 
dence, that  there  was  a  special  contract 

between  the  plaintiff  and  the  defendants, 
that  the  slaves,  which  are  the  subject 
of  controversy,  were  hired  by  the  plaintiff 
to  the  defendants,  with  an  express  stipula- 
tion and  agreement,  that  they   were   to    be 


employed  by  them  on  that  part  of  the 
Richmond  and  Danville  railroad*  which 
runs  through  the  county  of  Amelia  only, 
and  that  they  wer<e  not  to  be  worked  on  said 
road  out  of  said  county,  and  that  the  de- 
fendants did  carry  them  beyond  the  limits 
of  said  county  of  Amelia  into  the  county 
of  Chesterfield,  and  there  worked  them  on 
said  road,  that  such  carrying  them  beyond 
the  limits  of  the  county  of  Amelia,  and 
working  them  in  the  county  of  Chesterfield, 
was,  of  itself,  a  violation  of  their  contract* 
and  a  conversion  of  the  said  slaves  to  their 
use,  by  reason  of  which  they  became  im- 
mediately responsible  to  the  plaintiff  for 
the  value  of  said  slaves,  in  the  event  of 
their  death. 

3.  If  the  jury  believe,  from  the  evidence, 
that  there  was  a  special  contract  of  hire 
between  the  plaintiff  and  defendants,  that 
the  slaves,  which  were  the  subject  of  con- 
troversy, should  be  worked  on  the  Richmond 
and  Danville  railroad  in  the  county  of 
Amelia,  and  the  said  slaves  were  worked 
on  the  said  railroad  in  the  county  of  Ches- 
terfield, where  they  sickened  and-  died,  yet 
the  plaintiff  cannot  recover  under  the  first 
count  in  her  declaration  in  thi«  case,  unless 
the  plaintiff  shall  also  prove,  to  the  satis- 
faction of  the  jury,  that  such  sickness  and 
death  of  the  said  slaves  was  occasioned  by 
their  being  worked  in  the  county  of  Ches- 
terfield, or  by  the  carelessness,  negligence, 
or  ill  usage  of  the  defendants. 

4.  If  the  jury  believe,  from  the  evidence, 
that  there  was  a  special  contract  of  hire 
between  the  plaintiff  and  the  defendants, 
whereby  the  defendants  were  required  to 
work    the  slaves,  which   are  the  subject  of 

controversy  in  this  case,  in  the  county 
163      of  Amelia ;  ^that  after  the  making  of 

such  contract,  the  said  slaves  were 
worked  in  the  adjoining  county  of  Chester- 
field, where  they  sickened  and  died,  and 
that  the  plaintiff,  by  her  agent,  after  she 
was  informed  that  the  said  slaves  were 
working  in  the  said  county  of  Chesterfield, 
and  before  they  died,  took  from  third  per- 
sons a  new  bond  for  the  hires  of  the  said 
slaves,  without  their  regarding  or  stipulat- 
ing that  the  said  slaves  should  be  worked 
only  in  the  said  county  of  Amelia,  and  as- 
signed to  such  third  person,  without  recourse 
against  her,  the  bond  which  had  been  taken 
of  the  defendants  for  such  hire,  and  which 
was  paid  by  the  defendants  to  her  assignees 
before  the  institution  of  this  action  (and 
which  new  bond  expressed  that  the  said 
slaves  might  be  employed  on  the  said  rail- 
road without  restriction  as  to  the  county  in 
which  they  were  to  be  employed,  and  was 
accepted  and  retained  by  the  plaintiff  until 
after  the  deaths  of  the  said  slaves,  and  until 
the  institution  of  this  suit),  such  acts  of 
the  plaintiff  amounted  to  a  waiver  of  the 
second  count  in  her  declaration  in  this  case, 
no  other  act  of  conversion  being  proved 
than  the  working  of  the  said  slaves  in  the 
said  county  of  Chesterfield. 

Which  instruction  the  court  refused  to 
give;  but  in  the  place  thereof,  gave  the  fol- 
lowing instruction; 
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If  the  jury  should  believe,  from  the  evi- 
dence in  the  cause,  that  the  witness.  Archer 
Jones,  acted  as  the  agent  of  the-  plaintiff, 
and  changed  the  original  contract  in  such  a 
way  as  to  permit  the  defendants  to  work  said 
slaves  out  of  the  county  of  Amelia,  and 
within  the  county  of  Chesterfield,  and  took 
the  new  bond,  executed  by  John  T.  Foster 
and  John  W.  Foster,  in  pursuance  of  the 
change  of  the  original  contract,  and  in  sub- 
stitution thereof,  then  the  defendants  had 
a  right  to  work  the  said  slaves  on  the  line 
of  the  Richmond  and  Danville  railroad,  al- 
though it  might  be  out  of  the  county  of 
Amelia. 

164  *But  on  the  other  hand,    if  the  jury 
should  believe,  from  the  evidence,  that 

there  was  no  change  of  the  original  con- 
tract, then  the  plaintiff  has  a  right  to  re- 
cover in  this  action — and  that  the  fact  that 
Mrs.  Epes,  by  herself  or  her  agent,  received 
and  held  the  bond  of  John  T.  and  John 
W.  Foster  for  the  hire  of  said  slaves,  does 
not  of  itself  prevent  her  from  relying  upon 
the  original  contract  of  hire  between  her- 
self and  the  defendants. 

5.  If  the  jury  believe,  from  the  evidence, 
that  there  was  a  special  verbal  contract, 
that  the  slaves  in  the  declaration  mentioned 
should  not  be  worked  out  of  the  county  of 
Amelia,  and  that  after  she  knew  of  their 
being  put  to  work  in  the  county  of  Chester- 
field, the  plaintiff  received  the  .bond  of  J. 
T.  and  J.  W.  Foster,  dated  10th  May  1849, 
as  security  for  their  hires,  that  such  accept- 
ance of  the  bond  was  in  law  a  waiver  of 
the  conversion  consequent  upon  the  working 
of  the  slaves  out  of  Amelia  county,  pre- 
vious to  that  time. 

6.  If  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  has  received  hires  for  the 
said  slaves  up  to  the  period  of  their  deaths, 
such  reception  of  payment  for  hires  amounts 
in  law  to  a  waiver  of  the  conversion,  even 
though  the  jury  may  believe  that  there  was 
a  special  verbal  contract  that  said  slaves 
should  not  not  be  worked  out  of  the  county 
of  Amelia. 

Which  two  last  named  instructions  the 
judge  refused  to  give,  for  the  reason  that 
the  matters  embraced  therein  had  already 
been  embraced  by  the  former  instructions, 
and  had  already  been  decided  on. 

And  to  the  opinions  of  the  court  refusing 
to  give  the  second  instruction  as  prayed, 
and  giving  the  instruction  given  in  lieu 
thereof,  and  refusing  to  give  the  fourth  in- 
struction as  prayed,  and  giving  the  instruc- 
tion given  in  lieu  thereof,  and  refusing 
to  give  the  fifth  and  sixth  instructions, 
the  defendants,  by  their  counsel,  ex- 
cepted. 

165  *The  defendants  then  moved  to 
exclude  from  the  jury  all  parol  evi- 
dence tending  to  alter,  vary,  explain  or  add 
to  the  written  contracts  between  the  parties, 
as  evidenced  by  the  bond  of  the  13th  of  Jan- 
uary 1849,  and  the  endorsements  thereon  of 
the  9th  and  10th  of  May,  and  by  the  bond 
of  the  10th  of  May  1849.  But  the  court 
overruled  the  motion,    and   the  defendants 


ag^in  excepted,  setting  out  the  evidence  as 
in  the  first  exception. 

There  was  a  verdict  and  judgment  for  the 
plaintiff  for  twelve  hundred  dollars:  And 
the  defendants  thereupon  applied  to  this 
court  for  a  supersedeas,  which  was  allowed. 

Giles  and  R.  T.  Daniel,  for  the  appellants. 
John  Y.  Gholson  and  Jame^  H.  Gholson, 
for  the  appellee. 

MONCURB,  J.  The  first  count  of  the 
declaration  seems  to  be  good,  in  substance 
at  least  if  not  in  form ;  and  I  think  the  de- 
murrer thereto  was  properly  overruled. 
Indeed  there  is  no  complaint  of  error  in  the 
judgment  in  that  respect. 

The  first  and  main  question  in  this  case 
arises  on  the  instruction  given  to  the  jury 
in  lieu  of  the  second  instruction  asked  for 
by  the  plaintiffs  in  error.  Their  liability 
for  the  value  of  the  slaves  in  controversy 
under  the  first  count  of  the  declaration,  de- 
pends upon  whether  the  death  of  the  slaves 
was  occasioned  by  any  default  of  the  plain- 
tiffs in  error,  the  hirers  of  the  slaves.  If 
it  was  so  occasioned,  they  are  so  liable ;  if 
it  was  not,  they  are  not.  Upon  this  subject 
I  presume  there  can  be  no  doubt ;  and  this 
appears  to  have  been  the  opinion  of  the 
Circuit  court  in  giving  the  third  instruc- 
tion asked  for  by  the  plaintiffs  in  error. 
But  that  court,  in  giving  the  instruction 
which  was  given  in  lieu  of  the  second 
instruction  asked  for,  seems  to 
166  ^have  been  also  of  opinion  that  if  the 
slaves  were  hired  with  an  agreement 
that  they  were  to  be  employed  only  on  that 
part  of  the  Richmond  and  Danville  railroad 
which  runs  through  the  county  of  Amelia, 
and  if  the  hirers  in  violation  of  the  agree- 
ment carried  the  slaves  beyond  the  limits  of 
the  county  of  Amelia  into  the  county  of 
Chesterfield,  and  there  worked  them  on  said 
road;  then  that  such  violation  was  a  con- 
version of  the  said  slaves  to  the  use  of  the 
hirers,  and  rendered  them  liable  for  the 
value  of  the  slaves  under  the  second  count 
of  the  declaration  (which  is  a  count  in 
trover),  whether  the  death  of  the  slaves  was 
occasioned  by  such  violation  or  not.  I  will 
now  proceed  to  enquire  as  to  the  correctness 
of  this  opinion. 

To  sustain  an  action  of  trover,  the  plain- 
tiff must  have  a  general  or  special  property 
in  the  subject  of  the  action,  and  a  right  of 
possession  over  it  at  the  time  of  the  con- 
version. Saund.  on  Plead.  869.  A  man  who 
has  delivered  goods  to  a  carrier  or  other 
mere  bailee,  and  so  parted  with  the  actual 
possession,  may  maintain  trover  for  a  con- 
version by  a  stranger;  for  the  owner  has 
still  possession  in  law  against  a  wrong 
doer;  and  the  carrier  or  other  mere  bailee 
is  no  more  than  his  servant.  Id.  873.  But 
where  property  is  bailed  for  a  term,  the 
bailor,  having  no  right  of  possession,  can- 
not maintain  trover  against  a  stranger  for 
converting  the  property  during  the  term. 
Id.  879.  And  this  is  the  case  though  the  con- 
version consist  in  an  absolute  sale  of  the 
property  under  an  execution  against  the 
bailee.     Grordon  v.  Harper,  7T.  R.  9;  Brad- 
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lej  v.  Copley,  50  ^ng.  C.  h.  R.  865.  A 
bailee  for  a  term,  as  for  instance  a  hirer  of 
a  slave  for  a  jear,  has  an  estate  in  the 
property  during^  the  term,  and  that  estate 
must  be  determined  before  an  action  of 
trover  can  be  brought  against  him  in  regard 
to  the  property.  If  the  action  be  brought 
against  him  for  an  act  done  during 
the    term,    such   act,    to  sustain   the 

167  ^action,  must  have  the   double  effect 
of  putting   an  end  to  the  bailment, 

and  converting  the  property.  It  is  not  every 
violation  of  the  contract  by  the  bailee  which 
will  have  that  effect.  A  mere  nonfeasance 
will  not  have  it.  Nor,  it  seems,  will  any 
misuser  or  abuse  of  the  thing  bailed  in  the 
particular  use  for  which  the  bailment  was 
made.  Swift  v.  Mosely,  10  Verm.  R.  208. 
But  there  are  some  acts  which,  being  done 
by  the  bailee,  will  have  that  effect.  The 
wilful  destruction  by  him  of  the  thing 
bailed  will  have  it.  So  also  if  the  bailee 
use  the  thing  for  a  purpose  or  in  a  manner 
not  authorized  by  the  terms  of  the  bail- 
ment, and  such  misuser  be  the  cause  or 
occasion  of  its  loss,  he  will  be  liable  in 
trover  for  its  value.  Such  was  the  decision 
of  this  court  in  Spencer  v.  Pilcher,  8  Leigh 
565.  There  the  slave  was  hired  in  the 
county  of  Wood  for  agricultural  purposes. 
In  violation  of  the  contract,  he  was  car- 
ried by  the  hirer  on  a  dangerous  voyage,  in 
the  course  of  which  he  was  drowned ;  and 
the  hirer  was  held  to  be  liable  in  trover  for 
his  value.  But  such  liability  was  expressly 
put  upon  the  ground  that  the  loss  of  the 
slave  was  occasioned  by  the  violation  of 
the  contract,  and  not  upon  the  ground  that 
such  violation  would  have  made  the  hirer 
liable  for  the  loss,  whether  so  occasioned 
or  not.  The  instruction  of  the  court  be- 
low, which  was  sustained  in  that  case,  was, 
'^that  if  the  jury  are  satisfied  from  the 
evidence  that  sending  the  slave  on  the  voy- 
age was  a  manifest  abuse  of  the  right 
temporarily  acquired  by  the  hiring,  and  that 
he  was  lost  to  the  plaintiff  in  consequence 
thereof,  such  abuse  is  equivalent  to  a 
wrongful  or  injurious  conversion,  and  may 
sustain  the  count  for  trover.'* 

It  has  been  decided  in  England,  in  several 

cases,  that  an  absolute  sale  of  property  by 

the  hirer  during  the   term  of  the  hiring,  is 

such  an  act  of  conversion  as   makes   him 

liable  in  trover  for  its  value.     Loesch- 

168  man  *v.  Machin,  3  Bng.  C.  L.  R.  359, 
decided  by  Abbot,  C.  J.,  at  nisi  prius 

in  1818,  is  the  leading  case  of  that  class. 
It  was  followed  by  the  Court  of  common 
pleas  in  Cooper  v.  Willemott,  50  Id.  672, 
decided  in  1845.  Tindal,  C.  J.,  was  of  opin- 
ion that  the  bailment  in  Loeschman  v. 
Machin,  was  determined  by  the  demand. 
But  supposing  it  not  to  have  been  so  deter- 
mined, he  said  he  could  not  get  over  the  au- 
thority of  that  case,  and  was  not  prepared  to 
dispute  the  position  taken  therein.  It  was 
also  followed  by  the  Court  of  exchequer  in 
Bryant  v.  Wardell,  2  Welsh.  Hurls.  &  Gord. 
478,  decided  in  1848;  and  in  Fenn  v.  Bittle- 
ston,  8  Eng.  Law  &  Equ.  R.  483,  decided 
in  1851.     The  doctrine,  though  recent  in  its 


origin,  and  though  its  introductioii  was 
strenuously  resisted,  may  now  be  conaidered 
as  firmly  established  in  England.  But  it 
seems  to  rest  on  the  ground  that  a  sale  of 
property  by  a  bailee  is  equivalent  to  its 
destruction,  so  far  as  his  liability  is  con- 
cerned ;  and  so  comes  within  the  principle 
laid  doyrn  in  Co.  Lit.  71  a  (3  Thomaa'  Coke 
372),  that  if  one  lends  oxen  to  another  to 
plough  his  lands,  and  he  kills  them,  the 
owner  may  have  trespass  or  trover  at  his 
election ;  that  such  a  sale  operates  like  a 
disclaimer  of  tenancy  at  common  law ;  that 
it  disables  the  bailee  from  returning  the 
property  at  the  end  of  the  term;  and 
though  it  does  not  amount  to  an  actual  de- 
struction of  the  property,  yet  it  is  so  en- 
tirely inconsistent  with  the  terma  of  the 
bailment  that  it  puts  an  end  to  it,  causes 
the  possessory  right  to  revert  to  the  bailor, 
and  entitles  him  to  maintain  an  action  of 
trover.  See  the  judgment  of  the  court 
delivered  by  Parke,  B.,  in  Fenn  v.  Bittle- 
ston,  supra. 

The  doctrine  of  the  case  of  Loeschman  v. 
Machin  has  been  followed  in  some  of  onr 
sister  states,  as  for  instance  in  New  Hamp- 
shire, Sanborn  v.  Colman,  6  New  Hamp. 
14;  and  Vermont,  Swift  v.  Moaely,  10 
Verm.  R.  208.  But  it  has  not  been 
169  followed  in  North  Carolina.  *  Andrews 
V.  Shaw,  4  Dev.  R.  70 ;  and  Lewis  v. 
Mobley,  4  Dev.  &  Bat.  323.  In  the  former 
case  the  hirrer  of  a  slave  for  a  year  sold  it; 
and  trover  was  brought  against  him  by  the 
owner  during  the  year.  Rufiin,  C.  J.,  said, 
**Loeschman  v.  Machin  is  a  nisi  prius  deci- 
sion of  C.  J.  Abbot,  and  is  not  satisfac- 
torily reported." — **If  it  is  meant  in  that 
case  to  say  that  a  bailee  upon  hire  for  a 
determinate  period  forfeits  his  interest  by 
abuse  to  the  article,  or  by  a  wrongful  sale, 
so  that  a  purchaser  from  him  gets  noth- 
ing, I  think  it  is  not  law.  I  do  not  know 
of  any  such  doctrine  of  forfeiture  as  ap- 
plied to  personal  chattels."  He  thoaght 
the  case  came  within  the  principle  of  Gor- 
don V.  Harper,  and  judgment  was  given  for 
the  defendant.  In  the  case  of  Lewis  t. 
Mobley,  a  tenant  for  life  of  a  slave  sold  it 
absolutely,  and  after  his  death  the  remain- 
dermen brought  trover  against  the  pur- 
chaser. Gaston,  J.,^  in  delivering  the 
opinion  of  the  court,  said,  **To  maintain  the 
action  it  is  indispensable  that  the  plaintiff 
should  show  a  conversion  by  the  defendant 
of  property  whereunto  the  plaintiff,  at  the 
time  of  that  conversion,  had  a  present  right 
of  possession.  It  is  certain  that  an  action 
could  not  have  been  brought  for  this  alleged 
conversion  during  the  life  of  William  Kemp 
(the  tenant  for  life),  because  the  right  of 
possession  had  not  then  accrued  to  the  ulti- 
mate proprietors..  Gordon  v.  Harper,  7  T. 
R.  9 ;  Andrews  v.  Shaw,  4  Dev.  R.  70.  And 
it  follows  as  clearly,  we  think,  it  could  not 
lie  after  the  death  of  William  Kemp,  when 
the  right  of  possession  accrued,  because 
there  was  no  act  of  conversion  thereafter." 

In  Virginia  the  doctrine  has  not  directly 
come  in  question,  so  far  as  it  is  applicable 
to  the  hire  of  a  slave  or  other  property   lor 
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a  year,  or  other  term.  In  Poindexter  v. 
Davis,  6  Gratt.  481,  a  tenant  for  life  of  a 
slave  had  aold  it  to  a  person  who,  believinff 
he  had  an  absolute  interest  in  the  slave,  re- 
moved and  sold  it  out  of  the  state. 
And  the  question   arose  whether  the 

170  *tenant    for    life    or    the    purchaser 
from  him  was  liable  to  the  forfeiture 

imposed  by  the  act  1  Rev.  Code,  ch.  Ill,  { 
48,  p.  431.  The  whole  court  Was  of  opinion 
that  the  absolute  sale  by  the  life  tenant  was 
not  void,  but  valid  to  the  extent  of  his  in- 
terest in  the  slave.  Judge  Baldwin  said, 
*  *It  passcfs  to  the  vendee,  as  effectually  as  a 
rightful  alienation,  the  title  of  the  vendor, 
and  none  other;  and  in  no  wise  divests 
that  of  the  remainderman  or  reversioner. 
It  was  not  the  design  of  the  legislature  to 
adopt,  in  regard  to  slaves,  the  common  law 
doctrine  of  forfeiture  by  wrongful  aliena- 
tion of  tenants  for  life ;  which  sprang  from 
principles  of  the  feudal  law,  and  was  ap- 
plicable only  to  conveyances  of  lands  by 
feoffment,  fine  or  recovery,  which  had  the 
effect  of  discontinuing  the  estate  of  him  in 
remainder  or  reversion."  Id.  497.  Judge 
Allen  said,  **The  bill  of  sale,  though  ab- 
solute on  its  face,  was  not  void,  because  it 
purports  to  convey  a  greater  interest  than 
the  grantor  owned.  It  operated  to  vest  the 
grantee  with  such  title  as  the  grantor  could 
part  with,  and  made  him  the  owner  of  a 
life  estate."  Id.  505.  In  Philips  v.  Mar- 
tiney's  ez'or,  10  Gratt.  333,  this  court  de- 
cided that  where  a  tenant  for  life  of  a  slave 
sold  it  absolutely,  and  after  the  death  of 
cestui  que  vie,  the  remainderman  brought 
trover  against  the  representative  of  the 
tenant,  they  could  not  maintain  the  action, 
not  having  had  the  right  to  the  possession 
of  the  slave  at  the  time  of  the  sale.  And 
the  case  of  I^ewis  v.  Mobley,  supra,  was 
cited  and  relied  on  by  the  court.  So  far, 
therefore,  as  our  own  decisions  go,  they 
tend  to  show  that  an  absolute  sale  of  per- 
sonal property  by  a  termor  during  the  term 
does  not  work  a  forfeiture  of  the  term,  but 
is  valid  to  the  extent  of  the  vendor's  in- 
terest ;  and  therefore  does  not  amount  to  a 
conversion  of  the  property  for  which  trover 
can  be  maintained.  There  would  seem  to 
be  no  difference  in  this  respect  between  a 
hiring  for  a  year  and   for  a   term  of 

171  years,  or  even  for  *life.  There  may 
be  a  difference  between  a  limited  in- 
terest created  by  -  contract  and  one  created 
in  any  other  way,  arising  from  the  privity 
of  contract  existing  in  the  former,  and  not 
in  the  latter  case.  But  it  is  unnecessary 
to  decide  the  question  in  this  case  (as  there 
was  no  sale  of  the  slaves  in  controversy), 
and  I  therefore  express  no  opinion  upon  it. 

Thus  the  law  seems  to  stand  in  regard  to 
the  destruction  or  sale  of  property  by  the 
hirer  thereof,  during  the  term  of  the  hiring. 
No  case  in  England,  so  far  as  I  am  in- 
formed, has  gone  to  the  extent  of  deciding 
that  any  misuser  of  property  short  of  its 
destruction  or  sale,  or  at  least  an  attempt 
to  sell  it  (as  in  the  case  of  Loeschman  v. 
Machin)  by  a  bailee  upon  hire  during  the 
term,  will  amount  to  a  conversion  for  which 


trover  will  lie.  And  I  am  not  aware  of 
more  than  one  or  two  cases  in  the  United 
States  *  which  have  gone  to  that  extent ; 
though  dicta  to  that  effect  are  to  be  found  in 
many  cases.  There  are  passages  in  Story 
on  Bailments  which  tend  to  support  that 
viesv,  and  were  much  relied  on  by  the  coun- 
sel for  the  defendant  in  error  in  the  argu- 
ment of  this  case.  Section  413  contains  a 
passage  of  this  kind.  The  writer  is  there 
treating  of  the  hire  of  things ;  and  after 
giving  several  instances  in  which  a  thing 
hired  for  one  purpose  cannot  be  used  for 
another,  he  uses  this  general  language: 
'^And  it  may  be  generally  stated,  that  if 
the  thing  is  used  for  a  different  purpose 
from  that  which  was  intended  by  the  parties, 
or  in  a  different  manner,  or  for  a  longer 
period,  the  hirer  is  not  only  responsible  for 
all  damages,  but  if  a  loss  afterwards  occurs, 
although  by  inevitable  casualty,  he  will 
generally  be  responsible  therefor.  In  short, 
such  misuser  is  deemed  at  the  common  law 
a  conversion  of  the  property  for  which  the 
hirer  is  generally  held  responsible  to  the 
letter  to  the  full  extent  of  his  loss."  The 
word  *' generally,"  which  is  twice   used   in 

this  passage,  is  indefinite ;  and  it  does 
172     *not  appear  what  cases,  in  the  writer's 

view,  would  fall  within  the  general 
rule,  and  whart  within  the  exceptions.  If  he 
merely  intended  to  say  that  the  hirer  is 
responsible  for  the  loss  when  it  is  occasioned 
by  the  misuser,  though  inevitable  casualty 
be  the  proximate  cause  of  the  loss,  no  fault 
can  be  found  with  the  position.  Spencer  v. 
Pilcher  was  a  case  in  which,  while  misuser 
was  the  occasion  of  the  loss,  inevitable  cas- 
ualty was  the  proximate  cause  of  it.  If  the 
slave  in  that  case  had  not  been  wrongfully 
carried  on  a  dangerous  voyage,  he  would  not 
have  been  drowned :  though  having  been  so 
carried,  there  was  thereafter  no  want  of 
due  care  on  the  part  of  the  hirer,  and  the 
drowning  was  purely  accidental.  That  kind 
of  inevitable  casualty  is  no  excuse  to  a 
wrong  doer,  who  cannot  apportion  his 
wrong  by  saying,  that  the  property  might 
have  been  lost  in  some  other  way  if  It  had 
not  been  misused.  But  if  the  writer  in- 
tended to  say  that  every  such  act  of  misuser 
by  a  hirer,  whether  it  be  the  cause  or  occa- 
sion of  the  loss  of  the  property  or  not,  is  a 
conversion  thereof,  and  works  a  forfeiture 
of  his  interest  therein,  I  do  not  think  his 
position  is  sustained  by  authority,  or  by 
reason.  The  cases  which  he  cites  in  sup- 
port of  the  passage  do  not  sustain  it  in  this 
view.  Among  them  are  three  Massachusetts 
decisions,  which  were  much  relied  on  in 
the  argument,  especially  the  first  of  them, 
viz:  Wheelock  v.  Wheelwright,  5  Mass.  R. 
104;  Homer  v.  Thwing,  3  Pick.  R.  492;  and 
Rotch  V.  Hawes,  12  Id.  136.  Wheelock  v. 
Wheelwright  was  a  special  action  on  the 
case  for  the  value  of  a  horse  hired  to  be 
rode  four  and  a  half  miles,  and  to  be  re- 
turned by  7  o'clock  P.  M. ;  but  which  was 
rode  nine  miles,  and  died  at  10  o'clock  P. 
M.  in  the  possession  of  the  hirer.  The 
facts  were  agreed,  and  among  them,  that 
the  defendant  did  not  ride  the  horse  immod- 
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erately,    or  negrlect  to  feed,   or  cover  him 

properly    with   clothes.     The  court   was  of 

opinion  that  the  case  agreed  had  neg- 

173  atived  *the  gravamen   alleged  in  the 
declaration, and  that  the  plaintiff  could 

not  recover  in  that  action.  But  the  cohrt 
proceeded  further  to  say,  **the  defendant, 
by  riding  the  horse  beyond  the  place  for 
which  he  had  liberty,  is  answerable  to  the 
plaintiff  in  trover,"  &c.  This  is  not  a  part 
of  the  decision  of  the  court.  Though  I  do 
not  mean  to  say  it  would  have  been  an  er- 
roneous decision,  if  the  action  had  been 
trover.  The  hirer  retained  and  used  the 
horse  after  the  period  for  which  it  was 
hired,  as  well  as  for  a  longer  journey ;  and 
so  was  like  any  other  wrong  doer  having 
no  interest  in  the  property  which  is  the 
subject  of  the  wrong.  Homer  v.  Thwing 
was  an  action  of  trover  against  an  infant 
for  the  conversion  of  a  horse,  and  was 
similar  in  its  facts  to  Wheelock  v.  Wheel- 
wright, on  the  authority  of  which  it  was 
decided.  The  observations  last  made  in  re- 
gard to  that  case  apply  also  to  this.  Rotch 
V.  Hawes  was  also  an  action  of  trover  for 
the  conversion  of  a  horse.  The  action  was 
not  sustained,  because  the  owner  received 
payment  of  hire  for  the  whole  distance 
traveled,  and  thereby  ratified  the  act  of  the 
hirer  in  going  further  than  the  original 
contract  allowed.  Though  the  court  took 
occasion  to  say,  **  there  can  be  no  question 
but  that  the  plaintiffs'  action  would  be 
maintained  if  they  had  relied  upon  the 
original  contract.  They  might  have  elected 
and  insisted  that  the  defendant  converted 
the  horse  by  going  beyond  the  journey 
agreed  upon."  The  observations  above 
made  in  regard  to  Wheelock  v.  Wheelwright 
apply  also  to  this  case.  It  is  unnecessary 
to  notice  any  of  the  other  authorities  cited 
by  Story  in  support  of  the  passage  above 
quoted,  as  none  of  them  seem  to  go  so  far 
as  the  three  cases  on  which  I  have  just 
commented. 

In  the  last  edition  of   his  work    on  bail- 
ments, {  413  is  followed  by.  {  413  a,  b,  c  and 
d,  which    are  not  in  the  first  edition,    and 
which  show  that  the  general   rule   as   laid 
down  in  {  413,  is  by  no  means  settled, 

174  and  at  *all  events  is  subject  to  mate- 
rial qualifications  and  exceptions.     In 

{  413  a,  he  remarks,  *^But  although  this  is 
the  general  rule,  a  question  may  arise  how 
far  the  misconduct  or  negligence  or  devia- 
tion from  duty  of  the  hirer  will  affect  him 
with  responsibility  for  a  loss  which  would 
and  must  have  occurred  even  if  he  had  not 
been  guilty  of  any  such  misconduct,  negli- 
gence or  deviation  from  duty."  And  after 
giving,  in  that  and  subsequent  sections, 
various  instances  in  illustration  of  this 
remark,  he  concludes,  {  413  d,  with  this 
observation:  **The  question,  therefore,  in 
the  present  state  of  the  authorities,  must 
still  be  deemed  open  to  controversy.  When- 
ever it  is  discussed,  it  will  deserve  consid- 
eration, whether  there  is  or  ought  to  be  any 
difference  between  cases  where  the  miscon- 
duct of  the  hirer  amounts  to  a  technical  or 
an  actual  conversion  of  the  property  to  his 


own  use,  and  cases  where  there  merely  is 
some  negligence  or  omission,  or  violation 
of  duty  in  regard  to  it,  not  conducing  to 
or  connected  with  the  loss. ' ' 

I  think  the  doctrine  laid  down  by  Stocy 
in  {  413,  receives  no  support  from  any  thing 
to  be  found  in  Jones  on  Bailments.  There 
is  a  passage  on  p.  121,  which,  taken  by 
itself,  seems  to  tend  that  way.  '*A  bor- 
rower and  a  hirer  (he  says)  are  answerable 
in  all  events,  if  they  keep  the  things  bor- 
rowed or  hired  after  the  appointed  time,  or 
use  them  differently  from  their  a^pree- 
ment."  But  this  passage  must  be*  taken  in 
connection  with  what  he  says  elsewhere, 
and  especially  at  p.  70,  where  he  says,  ^*If 
the  bailee,  to  use  the  Roman  expression, 
be  in  mora,  that  is,  if  a  legal  demand  have 
been  made  by  the  bailor,  he  must  answer 
for  any  casualty  that  happens  after  the 
demand,  unless  in  cases  where  it  may  be 
strongly  presumed  that  the  same  accident 
would  have  befallen  the  thing  bailed,  even 
if  it  had  been   restored  at  the  proper  time; 

or,  unless  the  bailee  have  le^cs^llY  ten- 
175      dered  the  thing,  and  the  bailor  *have 

put  himself  in  mora,  by  refusing  to  ac- 
cept it :  this  rule  extends  of  course  to  every 
species  of  bailment."  In  fact  there  is 
nothing  said  in  the  work  about  the  action  of 
trover,  or  any  difference  between  the  extent 
of  liability  in  that  form  of  action,  and  in  a 
special  action  on  the  case  or  upon  the  con- 
tract of  bailment.  In  the  passage  above 
quoted,  the  writer  is  referring  to  a  liability 
which  may  be  enforced  in  the  latter  form 
of  action;  and  the  words  ''all  events,"  and 
''casualty,"  contained  in  those  passaij^es, 
are  to  be  construed  as  events  and  casualties 
occasioned  by  the  wrongful  act  of  the 
bailee. 

Nor  is  the  doctrine  sustained  by  any  of 
the  other  authorities  cited  by  the  counsel 
for  the  appellees.  Duncan  v.  The  South 
Carolina  Railroad  Co.,  2  Richardson's  R. 
613,  was  an  action  of  covenant.  Mcl^aug^h- 
lin  V.  Lfomas,  3  Strobhart's  Law  R.  85, 
seems  to  have  been  a  speqial  action  on  the 
case,  and  not  trover.  Mullen  v.  Knslej,  8 
Humph.  R.  428,  was  a  suit  in  chancery. 
The  Mayor,  &c. ,  of  Columbus  v.  Howard,  6 
Georgia  R.  213,  was  an  action  on  the  case, 
and  the  declaration  contained  a  count  in 
trover.  In  all  these  cases  the  recovery  was 
sustained  upon  the  ground  that  the  death 
or  injury  of  the  slave  (which  was  the  sub- 
ject of  controversy  therein  respectively)  re- 
sulted from  his  being  used  for  a  different 
purpose  from  that  intended  by  the  parties, 
or  else  that  the  loss  ensued  from  gross  neg- 
ligence, or  other  violation  of  the  contract 
of  hiring  on  the  part  of  the  hirers.  In 
most  or  all  of  them,  the  doctrine  laid  down 
by  Story  is  repeated,  or  referred  to  by  the 
judges  or  some  of  them ;  but  it  is  obvious 
that  none  of  the  cases  rest  upon  that  doc- 
trine. 

The  only  case  I  have  seen  which  seems 
fully  to  sustain  it  is  Horsley  v.  Branch,  1 
Humph.  R.  199,  founded  on  the  authority 
of  a  former  decision  of  the  same  court,    in 
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Ang^us  v.  Dickinson,  Meigs*  R.  459,   which 
I  have  not  seen. 

176  *Upon  the  whole,  I   am   of  opinion 
that  in    the  case  of  a  bailment  upon 

hire  for  a  certain  term  (whatever  may  be 
the  law  in  regard  to  a  deposit,  a  mandate, 
or  other  gratuitous  bailment,  or  any  bail- 
ment during  the  mere  pleasure  of  the  bailor, 
as  to  which  it  is  unnecessary  to  express 
any  opinion),  the  use  of  the  property  by  the 
hirer  during  the  term,  for  a  different  pur- 
pose or  in  a  different  manner  from  that 
which  was  intended  by  the  parties,  will  not 
amount  to  a  conversion  for  which  trover 
will  lie,  unless  the  destruction  of  the  prop- 
erty be  thereby  occasioned ;  or,  at  least, 
unless  the  act  be  done  with  intent  to  con- 
vert the  property,  and  thus  to  destroy  or 
defeat  the  interest  of  the  bailor  therein. 
Whether,  if  the  act  be  done  with  such  in- 
tent, but  do  not  occasion  the  destruction  of 
the  property,  it  amounts  to  a  conversion, 
is  a  question  not  necessary  to  be  decided  in 
this  case.  Without  intending  to  express  an 
opinion  upon  it,  I  will  consider  it  as  an- 
swered affirmatively,  for  the  purposes  of 
this  case. 

The  hirer  may  be  restricted  in  the  use  of 
the  property  by  the  terms  of  the  hiring,  and 
will  be  liable  for  all  damages  arising  from 
a  violation  of  his  contract,  on  the  same 
principle,  and  to  the  same  extent,  on  which 
a  party  to  any  other  contract  is  liable  for 
its  violation.  An  express  provision  in  the 
contract  that  the  bailment  shall  be  deter- 
mined by  a  violation  of  any  its  terms  by 
the  bailee,  would  doubtless  be  valid.  But 
a  bailment  upon  hire  is  not  conditional  in 
its  nature,  any  more  than  any  other  con- 
tract; and,  in  the  absence  of  an  express 
provision  to  that  effect,  the  bailee  will  not, 
in  general,  forfeit  his  estate  by  a  violation 
of  any  of  the  terms  of  the  bailment. 

If  any  violation  of  the  contract  by  the 
hirer,  with  the  exceptions  before  mentioned, 
would  work  a  forfeiture  of  his  interest,  and 
be  a  conversion  of  the  property,  it  is  strange 
that  no  case  to  that  effect  can  be  found  in 
any  of  the  Knglish  reports.     The  only 

177  case  I  *have  seen  in  those  reports,  in 
which  such  a  doctrine  seems  to   have 

been  contended  for,  is  Lee  v.  Atkinson, 
decided  in  8  Jac.  1,  and  reported  in  Yelv. 
K.  172,  and  Cro.  Jac.  236.  There,  A  hired 
a  horse  to  B  for  two  days,  and  to  go  to  a 
certain  place.  B  was  riding  the  horse  to 
another  place,  when  A  attempted  to  take 
him  away.  B  brought  trespass  against  A, 
who  pleaded  justification.  But  the  plea 
was  not  sustained.  The  reason  assigned 
for  the  judgment  was,  that  ''the  plaintiff 
had  a  good  special  property  for  the  two  days 
against  all  the  world;  and  although  the 
defendant  pretends  that  the  plaintiff  mis- 
behaved himself  in  riding  to  another  place 
than  was  intended,  yet  that  is  to  be  pun- 
ished by  an  action  on  the  case,  but  not  to 
seize  the  gelding."  It  may  be  said  that  A 
had  no  right  to  unhorse  B  by  violence,  even 
though  the  bailment  had  been  determined ; 
and  therefore  it  was  unnecessary  to  decide 
whether  or  not  it   was   determined    by   the 


wrongful  act  of  B.  I  refer  to  the  case  only 
as  tending  to  show  the  opinion  of  the  court 
on  the  subject  at  that  early  day,  and  in  the 
only  case  in  which  it  seems  to  have  come 
under  judicial  consideration  -  in  Kngland, 
even  incidentally. 

The  exceptions  to  the  general  rules  (that 
for  an  injury  to  hired  property  during  the 
term,  trover  cannot  be  maintained  by  the 
bailor),  seem  to  rest  upon  the  ground  that 
the  bailment  is  determined  by  the  volun- 
tary act  of  the  bailee.  If  he  destroys  the 
property,  of  course  he  determines  the  bail- 
ment. His  duty  is  to  take  due  care  of  the 
property  during  the  term,  and  return  it  to 
the  bailor  at  the  expiration  thereof.  By 
destroying,  he  disables  himself  from  re- 
turning it.  There  seems  to  be  no  differ- 
ence, in  this  respect,  between  its  willful 
destruction  by  him,  and  a  destruction  aris- 
ing from  his  using  it  in  a  manner  or  for  a 
purpose  not  authorized  by  the  contract.  In 
either  case  it  may  be  said  that  the  bail- 
ment is  determined  by  his  voluntary 

178  *act.     If  he  sells   the   property   abso- 
lutely,   he  also  disables  himself  from 

returning  it,  and  renders  it  difficult  for  the 
bailor  to  regain  possession  at  the  expiration 
of  the  term.  If  he  attempts  to  sell  it,  or 
exercises  any  other  act  of  absolute  owner- 
ship over  it,  his  act  is  so  entirely  inconsist- 
ent with  the  terms  of  the  bailment,  and  so 
subversive  of  the  rights  of  the  bailor,  that 
it  may  have  the  effect  of  determining  the 
bailment.  It  may  operate  like  a  disclaimer 
of  tenancy  at  common  law,  and  deprive 
the  bailee  of  the  protection  of  the  bailment 
in  an  action  of  trover  for  the  conversion  of 
the  property.  But  if  he  merely  use  the 
property  ip  a  manner  or  for  a  purpose  not 
authorized  by  the  contract,  and  without  de- 
stroying it,  or  without  intending  to  injure 
or  impair  the  reversionary  interest  of  the 
bailor  therein,  such  misuser  does  not  de- 
termine the  bailment,  and  therefore  is  not  a 
conversion  for  which  trover  will  lie.  The 
bailee  does  not  thereby  violate  any  posses- 
sory right  of  the  bailor,  nor  disable  himself 
from  delivering  the  property  to  the  bailor 
at  the  end  of  the  term.  He  is  entitled  to 
the  exclusive  use  of  it  during  the  term,  and 
intends  only  to  use  it  during  that  period. 
He  does  not  disclaim  the  title  of  the  bailor. 
He  is  not  like  a  wrong  doer  having  no  in- 
terest in  the  property,  and  who  is  guilty  of 
a  conversion  if  he  take  or  detain  it  for  the 
use  of  himself  or  another;  ''for  this  simple 
reason,  that  it  is  an  act  inconsistent  with 
the  general  right  of  dominion  which  the 
owner  of  the  chattel  has  in  it,  who  is  enti- 
tled to  the  use  of  it  at  all  times  and  in  all 
places."  Alderson,  B.,  in  Fouldes  v.  Wil- 
loughby,  8  Mees.  &  Welsh.  54.  In  such  a 
case  the  wrongful  act  is  conclusive  evidence 
of  an  intention  to  convert,  as  a  man  is  pre- 
sumed to  intend  the  natural  and  necessary 
consequence  of  his  act.  No  such  conclusion 
can  be  drawn  from  the  mere  misuser  of 
property  by  a  hirer  during  the  term.  The 
act  of  misuser,  to  be  a  conversion,  must 
occasion    the   loss    of    the   property, 

179  *or  be  done  with  the  actual  intent  to 
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convert  it.  A  contrary  doctrine  would 
be  attended  with  very  harsh  and  unjust  con- 
sequences. A  man  hires  a  slave  for  a  year, 
to  work  in  one  county,  and  employs  it  on 
the  first  day  of  the  year,  in  an  adjoining 
county.  According  to  the  doctrine  in  ques- 
tion, he  thereby  forfeits  his  interest,  and 
may  be  immediately  sued  for  the  slave,  or 
its  value.  Or,  if  he  is  permitted  to  retain 
possession  of  the  slaves  until  the  last  day 
of  the  year,  when  it  dies,  he  will,  according 
to  that  doctrine,  be  liable  for  the  value  of 
the  slave,  though  employed  every  other  day 
of  the  year  but  the  first,  in  strict  pursuance 
of  the  terms  of  the  contract,  and  though  its 
death  may  not  have  resulted,  directly,  or 
indirectly,  from  any  violation  of  the  con- 
tract. The  same  principle  would  apply  to 
any  term  of  hiring.  And  if  we  suppose  a 
case  of  hiring  for  a  term  of  years,  or  for  a 
lifetime,  the  injustice  of  the  doctrine  will 
be  still  more  apparent.  Its  injustice,  how- 
ever, is  sufficiently  apparent  in  its  applica- 
tion to  the  very  common  case  in  Virginia 
of  the  hiring  of  a  slave  for  a  year.  While 
such  a  doctrine  would  do  great  injustice  to 
the  hirer,  it  is  not  necessary  for  the  pro- 
tection of  the  rights  of  the  owner  of  the 
slave.  The  parties  may  make  the  contract 
conditional,  if  they  choose,  and  reserve  to 
the  owner  the  right  to  resume  possession 
for  any  violation  of  its  terms  by  the  hirer. 
In  the  absence  of  such  a  condition,  a  court 
of  equity  would  doubtless  interpose  to  pro- 
tect the  rights  of  the  owner,  if  the  safety 
of  his  slave  were  likely  to  be  endangered  by 
a  violation  of  the  contract  by  the  hirer. 
The  owner  has  ample,  and  often  concurrent, 
remedies  to  recover  any  damage  he  may 
sustain  from  any  violation  of  the  contract 
or  any  breach  of  duty  on  the  part  of  the 
hirer  in  respect  to  the  slave. 
I^et  us  now  apply  what  has  been  said,  to 
the  case  under  consideration.  The 
180  hirers  in  this  case  did  not  ^willfully 
destroy  the  slaves ;  nor  is  it  pretended 
that  in  employing  them  in  the  county  of 
Chesterfield,  instead  of  the  county  of 
Amelia,  they  intended  to  convert  the  slaves 
to  their  own  use,  or  to  injure  or  impair  the 
reversionary  interest  of  the  owner.  Then, 
if  such  employment  of  the  slaves  in  Ches- 
terfield instead  of  Amelia,  was  a  violation 
of  the  contract,  the  liability  of  the  hirers 
for  the  value  of  the  slaves  by  reason  of  such 
violation,  depends  upon  whether  the  death 
of  the  slaves  was  thereby  occasioned  or  not ; 
and  is  precisely  the  same  under  the  second 
as  under  the  first  count  of  the  declaration. 
It  makes  no  difference,  in  principle,  that 
the  slaves  died  while  they  were  employed 
in  the  county  of  Chesterfield ;  though  it  is 
a  very  important  circumstance  for  the  con- 
sideration of  the  jury  in  determining 
whether  the  death  of  the  slaves  was  occa- 
sioned by  the  supposed  violation  of  the  con- 
tract. If  the  slaves  had  been  employed  but 
a  short  time  in  Chesterfield,  and  then  car- 
ried to  Amelia  and  employed  there  until 
their  death,  it  might  have  been  an  easy 
matter  to  have  determined  whether  their 
death  resulted  from  their  temporary  employ- 


ment in  Chesterfield.  But  having  t>een 
employed  only  in  Chesterfield,  and  died 
there  of  pneumonia,  it  may  be  very  difficult 
to  show  that  their  death  would  have  hap- 
X>ened  if  they  had  been  employed  only  in 
Amelia.  The  burden  of  satisfying  the  jury 
of  this  fact  devolves  on  the  hirers,  as  the 
loss  happened  while  their  supposed  wrong- 
ful act  was  in  operation  and  force,  and  may 
have  been  occasioned  by  that  act.  Though 
difficult,  it  may  not  be  impossible,  to  bear 
this  burden.  The  nature  of  the  disease  of 
which  the  slaves  died ;  its  prevalence  in  the 
neighborhood  of  the  place  where  they  would 
have  been  employed  in  Amelia;  the  prox- 
imity of  that  place  to  the  place  of  their 
death ;  would  be  material  circumstances  for 
the  consideration  of  the  jury,  and  might  of 
themselves,     or   in    connection    with 

181  '^others,  satisfy  them  that    the  slaves 
would  have  died  if  there  had  been  no 

such  violation  of  the  contract  as  the  in- 
struction supposes.  The  case,  in  principle, 
very  much  resembles  several  stated  in  the 
sections  in  Story  on  Bailments,  before  re- 
ferred to;  and  especially  the  case  of  Davis 
V.  Garrett,  6  Bing.  7l6,  19  Eng.  C.  I*.  R. 
212,  referred  to  in  {  413  d,  and  cited  at 
length  in  note  5  to  that  section.  That 
was  a  special  action  on*  the  case  to  recover 
damages  for  the  loss  of  a  cargo  of  lime. 
The  plaintiff  put  the  lime  on  board  the 
defendants'  barge  to  be  conveyed  from 
Medway  to  London.  The  master  of  the 
barge  deviated  unnecessarily  from  the 
usual  course,  and  during  the  deviation  a 
tempest  wetted  the  lime,  and  the  barge 
taking  fire,  the  whole  was  lost.  The  objec- 
tion taken  was  that  there  was  no  natural 
or  necessary  connection  between  the  wrong 
of  the  master  in  taking  the  barge  out  of 
its  proper  course  and  the  loss  itself;  for 
that  the  same  loss  might  have  been  occa- 
sioned by  the  very  same  tempest,  if  the 
barge  had  proceeded  in  her  direct  course. 
Tindal,  Ch.  J.,  said,  ^'We  think  the  real 
answer  to  the  objection  is,  that  no  wrong 
doer  can  be  allowed  to  apportion  or  qualify 
his  own  wrong ;  and  that  as  a  loss  has  ac- 
tually happened  whilst  this  wrongful  act  was 
in  operation  and  force,  and  which  is  at- 
tributable to  his  wrongful  act,  he  cannot 
set  up,  as  an  answer  to  the  action,  the  bare 
possibility  of  a  loss,  if  his  wrongful  act  had 
never  been  done.  It  might  admit  of  a 
different  construction,  if  he  could  show  not 
only  that  the  same  loss  might  have  hap- 
pened, but  that  it  must  have  happened,  if 
the  act  complained  of  had  not  been  done; 
but  there  is  no  evidence  to  that  extent  in 
the  present  case." 

I  am  therefore  of  opinion,  that  the  Circuit 

court   erred  in    giving    the   instruction   in 

question  to  the  jury.     It  was  argued  by  the 

counsel  of  the  defendant  in  error,    that  the 

instruction  as   given   was    true,  as  a 

182  general  ^proposition  at  least ;  that  if 
there  are  exceptions  to  it,  the  evidence 

stated  in  the  bill  of  exceptions  does  not 
show  that  his  case  is  one ;  that  if  it  be  not 
one,  the  plaintiffs  in  error  could  not  have 
been  injured  by  the  instruction  ;  that  it  was 
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incumbent  on  them  as  the  exceptants,  to  set 
ottt  in  the  bill  of  exceptions  sufficient  evi- 
dence to  show  that  they  may  have  been  in- 
jured by  the  instruction ;  and  that  therefore 
the  court  did  not  err  in  giving*  it.  The 
proposition  is  not  stated  in  the  instruction 
as  a  general  one  merely.  Nor  could  it  have 
been  so  stated  with  propriety.  The  true 
rule  on  the  subject  is  not,  properly  speak- 
ing* &  general  rule  subject  to  exceptions, 
but  is  a  simple  rule  to  this  eifect,  that  if 
hired  property  be  used  by  the  hirer  for  a 
purpose  or  in  a  manner  not  authorized  by 
the  terms  of  the  hiring,  and  the  loss  of  the 
property  be  occasioned  by  such  misuser,  be 
is  liable  in  trover  for  its  value. 

It  was  the  province  of  the  jury  to  deter- 
mine from  the  evidence,  whether  the  death 
of  the  slaves  was  occasioned  by  the  supposed 
violation  of  the  contract  or  not.  There  may 
have  been  little  evidence  before  them  tend- 
ing to  show  that  the  death  of  the  slaves 
was  not  so  occasioned.  It  cannot  perhaps 
be  said  that  there  was  none.  The  plaintiffs 
in  error  may  at  least  have  supposed  there 
was  enough  to  entitle  them  to  the  instruction 
which  they  asked  for,  and  which  expounded 
the  law  in  their  view  of  it.  But  according 
to  the  view  which  the  court  took  of  it,  in 
the  instruction  given,  it  was  immaterial 
whether  the  death  of  the  slaves  was  occa- 
sioned by  the  supposed  violation  of  the  con- 
tract or  not.  That  instruction  closed  the 
door  to  the  admission  of  other  evidence  on 
the  subject,  and  it  would  have  been  vain 
to  have  offered  it.  We  cannot  therefore 
presume  that  there  was  no  other,  and  that 
the  plaintiffs  in  error  were  not  injured  by 
the  instruction.  See  Wiley  v.  Givens, 
183  6  Gratt.  277.  I  think  *the  court,  in- 
stead of  that  instruction  and  the  in- 
structions numbered  two  and  three,  moved 
for  by  the  plaintiffs  in  error,  ought  to  have 
given  an  instruction  to  the  jury  to  the  fol- 
lowing effect:  **That  if  there  was  a  special 
contract  between  the  plaintiff  and  the  de- 
fendants, that  the  slaves  which  are  the 
subject  of  controversy  were  to  be  employed 
on  that  part  of  the  Richmond  and  Danville 
railroad  which  runs  through  the  county  of 
Amelia  only;  and  if  the  defendants  did 
carry  them  beyond  the  limits  of  said  county 
into  the  county  of  Chesterfield,  and  there 
employ  them  on  said  road ;  such  wrongful 
act  was  not,  of  itself,  a  conversion  of  the 
said  slaves  to  their  use.  But  if  the  death 
of  the  slaves  was  occasioned  by  the  said 
wrongful  act,  then  the  said  act,  in  connec- 
tion with  the  death  of  the  slaves,  was  a  con- 
version of  them  by  the  defendants  to  their 
use,  and  made  them  liable,  under  either 
count  of  the  declaration,  for  the  value  of 
said  slaves:  And  if  such  death  occurred 
while  the  said  wrongful  act,  by  which  it 
may  have  been  occasioned,  was  in  operation 
and  force,  the  burden  of  satisfying  the  jury 
that  it  was  not  so  occasioned,  devolves  on 
the  defendants." 

I  think  there  is  no  other  error  in  the 
judgment.  It  would  have  been  improx>er  to 
have  given  the  instructions  numbered  four 
and  five,  because  it  belonged  to  the  jury  to 


determine  from  all  the  evidence,  whether 
the  supposed  conversion,  in  the  working  of 
the  slaves  out  of  Amelia  county,  was 
waived  or  not ;  and  also  because,  whether 
that  act  was  a  conversion  or  not,  depended 
upon  whether  it  occasioned  the  death  of  the 
slaves  or  not ;  and  a  waiver  of  the  supposed 
conversion  could  not  be  inferred  from  facts 
which  transpired,  if  at  all,  before  the  death 
of  the  slaves. 

It  would   have  been    improper    to   have 

given  instruction  number  six,  because  the 

evidence  shows  that  the  amount  of  hires  for 

the  slaves  up  to  the  period  of   their   deaths 

was  received  by  the  agent  of  the   de- 

184  fendant  in  *error  since  the  institution 
of  this  suit,  and  since  the   first   trial 

had  therein.  The  inference  of  a  waiver  of 
the  supposed  conversion,  which  might  have 
been  drawn  from  a  reception  of  the  amount 
of  hires,  had  that  fact  stood  alone,  is  re- 
pelled by  the  additional  fact  of  the  pen- 
dency and  prosecution  of  the  suit  at  the  time 
of  such  reception. 

The  objection  made  to  the  instruction 
given  in  lieu  of  number  four,  is,  that  it 
assumes  the  fact  (of  which  the  determina- 
tion belonged  to  the  jury),  that  by  the  orig- 
inal contract,  the  slaves  were  to  be  worked 
only  in  the  county  of  Amelia.  If  this  in- 
struction had  stood  alone,  the  objection 
made  to  it  might  have  been  valid.  But  it 
must  be  taken  in  connection  with  the 
other  instructions;  and  so  taken,  there  can 
be  no  doubt,  and  could  have  been  none  on 
the  minds  of  the  jury,  as  to  the  meaning 
of  the  court.  The  question,  whether  by 
the  original  contract  the  slaves  were  to  be 
worked  only  in  Amelia,  was  expressly  re- 
ferred to  the  decisions  of  the  jury  in  the 
other  instructions  at  the  same  time  given ; 
and  it  would  have  been  plainly  repugnant 
to  those  instructions  if  the  court  had  told 
them  that  such  was  in  fact  the  original  con- 
tract. The  plaintiffs  in  error  in  number 
four  moved  for  an  instruction  based  upon 
the  assumption  of  this  fact,  or  the  belief 
of  it  by  the  jury.  The  court  declined  giv- 
ing that  instruction,  but  gave  one  based  on 
the  same  assumption,  pro  hac  vice.  The 
instruction  given  is  to  be  understood  as  if 
after  the  words  ^'changed  the  original  con- 
tract," the  words  *' supposing  it  to  be  as 
stated  in  instruction  number  four,"  had 
been  inserted  therein. 

In  regard  to  the  instruction  mentioned  in 
the  second  bill  of  exceptions,  some  of  the 
parol  evidence  was  certainly  admissible, 
and  therefore  it  would  have  been  improper 
to  have  excluded  all.  It  would  have  been 
just  as  improper  to  have  instructed  the  jury 
in  general  terms  to  disregard  all  parol 

185  evidence  tending  to  alter,  *vary,    ex- 
plain or  add  to  the  written   contracts 

mentioned  in  the  said  bill  of  exceptions. 
Nor  was  the  court  bound  to  sift  the  mass  of 
evidence  in  the  case,  and  determine  which 
would  alter,  vary,  explain  or  add  to  the 
written  contracts,  and  which  would  not.  It 
was  the  duty  of  the  parties  moving  the 
instruction  to  point  out  the  particular  evi- 
dence objected  to ;  and  not  having  done  so, 


547 


12  GRATT. 


Virginia  Rbports,  Annotatbd. 


186,  187.  188 


the  court,    on  that   ground,  was  justifiable 
in  refusing  to  give  the  instruction. 

I  am  for  reversing*  the  judg'ment,  setting* 
aside  the  verdict,  and  remanding  the  cause 
for  a  new  trial  to  be  had  therein. 

DANtEL,  J.  The  main  enquiry  here  has 
been  as  to  the  correctness  of  the  instruction 
given  by  the  Circuit  court  in  lieu  of  in- 
struction number  two,  asked  for  by  the 
plaintiffs  in  error. 

The  instruction  g'ivenhas  manifest  refer- 
ence to  the  instruction  asked  for,  and  the 
true  meaning  of  the  former  appears  only 
on  the  reading  of  the  two  competing  prop- 
ositions together. 

The  instruction  which  the  court  was 
asked  to  give  was,  that  if  the  jury  believed, 
from  the  evidence,  that  there  was  a  special 
contract  between  the  plaintiff  and  the  de- 
fendants, that  the  slaves  which  are  the 
subject  of  controversy  were  hired  to  the  de- 
fendants to  be  worked  by  them  on  the 
Richmond  and  Danville  railroad,  in  the 
county  of  Amelia,  and  that  the  said  slaves 
were  worked  by  the  defendants  on  the  said 
Richmond  and  Danville  railroad,  in  the 
county  of  Chesterfield,  but  were  not  thereby 
subjected  to  any  greater  labor,  nor  exposed 
to  any  greater  risk  whatever,  than  if  the 
said  slaves  had  been  worked  in  the  county 
of  Amelia,  and  that  while  so  worked  in  the 
said  county  of  Chesterfield  the  said  slaves 
sickened  and  died,  but  not  in  consequence 
of  being  so  worked  in  the  said  county  of 
Chesterfield,  nor  in  consequence  of  an^r 
186  neglect  or  *want  of  due  care  and  at- 
tention on  the  part  of  the  defendants, 
then  the  jury  should  find  no  damages  by 
reason  of  such  sickness  and  death  of  said 
slaves. 

This  instruction  the  court  refused  to  give; 
but  instructed  the  jury,  that  if  they  should 
believe,  from  the  evidence,  that  there  was 
a  special  contract  between  the  plaintiff  and 
the  defendants;  that  the  slaves  which  are 
the  subject  of  controversy  were  hired  by  the 
plaintiff  to  the  defendants,  with  an  ex- 
press stipulation  and  agreement  that  the)^ 
were  to  be  employed  on  that  part  of  the 
Richmond  and  Danville  railroad  which  runs 
through  the  county-  of  Amelia  only,  and 
that  they  were  not  to  be  worked  on  said 
road  out  of  said  county,  and  that  the  de-- 
fendants  did  carry  them  beyond  the  limits 
of  said  county  of  Amelia  into  the  county 
of  Chesterfield,  and  there  worked  them  on 
said  road,  that  such  carrying  them  beyond 
the  limits  of  the  county  of  Amelia,  and 
working  them  in  the  county  of  Chesterfield, 
was  of  itself  a  violation  of  their  contract, 
and  a  conversion  of  the  said  slaves  to  their 
use,  by  reason  of  which  they  became  im- 
mediately responsible  to  the  plaintiff  for 
the  value  of  said  slaves,  in  the  event  of 
their  death. 

It  will  be  seen  that  the  instruction,  as 
given,  has  no  express  reference  to  the  time, 
place  or  circumstances  of  the  death  of  the 
slaves,  but  in  terms  rests  the  responsibility 
of  the  defendants,  for  the  value  of  the 
slaves,    under  the   supposed  breach  of  con- 


tract, on  the  event  of  the  death  of  the  slaves, 
generally.  But  when  we  see,  on  looking 
to  the  evidence,  that  it  distinctly  states 
the  fact  that  the  slaves  died  during  the  year 
for  which  they  were  hired,  in  the  county  of 
Chesterfield,  whilst  there  employed  in  the 
service  of  the  defendants,  and  that  the  in- 
structions asked  for  are  based  on  the  jttry's 
finding  that  they  did  so  die,  there  can  be 
no  difficulty  in  understanding  the  court  as 
meaning  to  say,  that  if  the  jnxy  be- 
187  lieved  there  was  such  a  contract  *as 
that  supposed  in  the  instructioos, 
and  a  breach  of  it  by  carrying  the  slaves  to 
Chesterfield,  and  there  working  them,  fol- 
lowed by  the  death  of  the  slaves,  occurring 
whilst  so  at  work  in  Chesterfield,  then  the 
plaintiff  in  the  action  was  entitled  to  re- 
cover of  the  defendants  the  value  of  the 
slaves. 

Does  not  the  instruction  thus  understood, 
propound  the  law  correctly?  I  think  it 
does.  I  do  not  think  there  can  be  any  doubt 
of  the  truth  of  the  proposition  stated  as  a 
general  rule,  that  where  the  hirer  of  prop- 
erty uses  it  for  a  purpose  or  in  a  manner 
different  from  that  provided  for  in  the  con- 
tract of  hiring,  and  the  property  is  lost  in 
such  user,  the  hirer  is  at  once  answerable 
for  the  loss;  that  the  letter  to  him  may 
treat  such  misuser  and  loss  as  a  conversion 
of  his  property,  and  have  immediate  resort 
to  his  action  of  trover,  even  before  the  term 
for  which  the  property  was  hired,  has  ex- 
pired by  efflux  of  time :  And  that  no  care  or 
diligence  on  the  part  of  the  hirer  to  save 
the  property  from  loss  during  such  illegal 
use  or  employment,  can  be  set  up  as  a  bar 
to  the  recovery  of  the  full  value  of  the  prop- 
erty. See  Story  on  Bailment,  {  413 ;  Spencer 
V.  Pilcher,  8  Leigh  565 ;  Homer  v.  Thwing* 
3  Pick.  R.  492;  Wheelock  v.  Wheelwright, 
5  Mass.  R.  104;  Rotch  v.  Hawes,  12  Pick.  R. 
136;  Angus  v.  Dickerson,  1  Meigs'  R.  459; 
Mayor,  &c.  of  Columbus  ▼.  Howard,  6 
Georgia  R.  213;  McLauchlin  v.  I«omas,  3 
Strobh.  R.  85;  De  ToUemere  v.  Fuller,  1 
Const.  Court  S.  Car.  117. 

The  case  last  cited  is  very  similar  in  its 
features  to  the  one  under  consideration.  In 
that  case  the  defendant  hired  sundry  slaves ; 
and  among  them  was  one,  who,  by  the 
terms  of  the  contract.  Was  to  remain  on  the 
farm  as  a  nurse  and  cook.  The  defendant 
sent  her  to  Charleston  to  attend  a  sick  lady. 
Whilst  there,  engaged  in  that  service,  she 
took  the  small-pox  and  died.  The  defend- 
ant was  warned  by  plaintiff's  agent 
188  *of  the  dangers  to  which  the  slave 
was  exposed,  but  did  not  send  her 
away.  He  was  held  liable  for  the  loss,  on 
two  grounds :  First,  for  negligence  in  not 
sending  the  slave  away  after  being  warned 
of  her  danger ;  and  secondly,  on  the  ground, 
as  stated  by  the  court,  that  ** where  prop- 
erty is  bailed  for  a  particular  purpose,  and 
it  is  used  for  a  different  purpose,  the  t>ailee 
is  liable,  even  if  it  appear  that  he  has  used 
due  care  and  attention,  the  legal  presninp- 
tion  being  that  the  loss  happened  in  conse- 
quence of  this  misuser." 
It  is  said,  however,  that  though  the  rule 


548 


I2QRATT. 


Hakvby  &  Ai«.  V.  Epss. 


189,  190,  191 


be  as  I  have  stated  it,  it  is  n evert lieless 
subject  to  qualifications  and  exceptions, 
which  the  judge  ought  to  have  announced 
in  the  instructions. 

It  is  true,  that  in  Storj  on  Bailments,  { 
413  a,  it  is  said  that  a  question  may  arise 
how  far  the  misconduct  or  negligence  or 
deviation  from  duty  of  the  hirer  will  affect 
him  with  responsibility  for  a  loss  which 
would  and  must  have  occurred,  even  if  he 
had  not  been  guilty  of  any  such  misconduct, 
negrliS^cticc  or  deviation  ^om  duty.  As  for 
example,  suppose  a  cargo  of  lime  is  put  on 
board  of  a  vessel  on  freight  to  be  carried 
from  A  to  B,  and  the  master  should  unnec- 
essarily deviate  from  the  voyage,  and  after- 
wards a  storm  should  arise,  and  the  lime 
should  be  wetted,  and  the  vessel  should 
thereby  take  fire  and  the  whole  be  lost; 
according  to  the  general  rule,  the  loss  must 
be  borne  by  the  owner  of  the  vessel ;  for 
although  the  tempest  mi&^ht  properly  in  one 
view  be  deemed  the  proximate  cause  of  the 
loss,  yet,  according  to  the  doctrine  of 
Pothier,  the  deviation  would  be  the  occasion 
of  the  loss ;  and  at  the  common  law,  the 
loss  would  be  held  sufficiently  proximate  to 
the  wrongful  act  of  the  deviation,  and  to 
be  properly  attributable  to  it,  so  as  to  sup- 
port an  action  by  the  shipper.  But  suppose 
the  deviation,  although  voluntary,  were  for 
so  short  a  time  or  under  such  circum- 
189  stances  as  that  the  vessel  must  *have 
been  overtaken  by  the  same  tempest, 
and  the  same  accident  must  have  occurred, 
the  question  would  then  arise  whether  the 
owner  would  be  liable  for  the  loss. 

And  in  the  following  section,  the  author 
puts  another  case  of  goods  shipped  on  board 
of  a  ship  on  freight  for  the  voyage,  to  be 
carried  under  deck,  and,  by  the  miscon- 
duct of  the  master,  stowed  on  deck ;  then  he 
says,  if  the  goods  are  lost  by  reason  of  such 
wrongful  stowage  on  deck,  as  by  a  sea 
which  sweeps  the  deck,  there  can  be  no 
doubt  the  owner  of  the  ship  is  responsible 
for  the  loss.  But  suppose  the  ship  should 
by  inevitable  casualty  founder  at  sea  in  a 
heavy  gale,  and  the  whole  cargo,  under 
deck  as  well  as  on  deck,  should  thus  be  lost, 
the  loss  being  in  no  degree  attributable  to 
the  stowage,  then  the  question  would  arise 
whether  the  owner  of  the  ship  is  responsible 
for  the  loss. 

Upon  the  supposition  that  these  questions 
ought  to  be  decided  favorably  to  the  ship 
owner,  and  that  such  decision  would  rule  in 
actions  of  trover  (about  which  I  do  not 
deem  it  necessary  to  express  any  opinion), 
it  must  be  conceded  that  it  would  be  easy 
to  suppose  cases  in  which  the  principle 
might  be  extended  to  the  relief  of  a  hirer 
of  slaves.  As  where  slaves  should  be  hired 
to  work  in  a  specified  branch  of  the  busi- 
ness, in  a  mine  or  manufacturing  establish- 
ment, and  they  should  be  put  to  another 
service  in  the  same  mine  or  manufacturing 
establishment,  and  some  casualty  should 
occur  involving  all,  in  whatever  service 
there  employed,  in  one  common  fate,  there 
the  rule  suggested  by  the  questions  of  Story 
(if  law)  might  apply.     But  could  such  a  rule 


have  any  manner  of  application  to  a  case 
like  the  one  under  consideration? 

The  views  or  intimations  of  Story  on  the 
subject  are  evidently  suggested  by  the  re- 
marks   of    Chief     Justice    Tindal    in    the 
case  of  Davis  v.  Garret,    6  Bing.    R. 

190  *716 ;  19  Kng.  C.  I^.  R.  212 ;  to  which 
he  refers.  That  was  the  case  sup- 
posed by  Story,  of  the  cargo  of  lime  shipped 
and  lost,  during  a  deviation  of  the  ship, 
in  a  storm,  by  being  wetted  and  setting  the 
ship  on  fire.  The  chief  justice,  after  stat- 
ing the  case,  and  making  a  partial  answer 
to  the  objection  put,  of  there  being  no  nec- 
essary connection  between  the  wrongful 
deviation  and  the  loss  itself,  proceeds: 
*'But  we  think  that  the  real  answer  to  the 
objection  is,  that  no  wrong  doer  can  be  al- 
lowed to  apportion  or  qualify  his  own 
wrong;  and  that  as  a  loss  has  actually  hap- 
pened whilst  his  wrongful  act  was  in  oper- 
ation and  force,  and  which  is  attributable  to 
his  wrongful  act,  he  cannot  set  up,  as  an 
answer  to  the  action,  the  bare  possibility 
of  a  loss,  if  his  wrongful  act  had  never  been 
done.  It  might  admit  of  a  different  con- 
struction if  he  could  show  not  only  that  the 
same  loss  might  have  happened,  but  that  it 
must  have  happened  if  the  act  complained 
of  had  not  been  done." 

It  is  obvious,  from  the  very  nature  of  the 
rule  sought  to  be  deduced  from  this  opinion, 
that  it  can  apply  only  to  a  very  limited 
class  of  cases ;  and  we  should  have  to  pass 
beyond  the  range  of  all  experience  with  re- 
spect to  the  nature  of  disease,  even  in  sup- 
posing a  case  for  the  defendants,  which, 
consistently  with  the  facts  proved,  could 
satisfy  the  requirements  of  the  rule.  It 
being  proved  that  the  slaves  died,  in  the 
county  of  Chesterfield,  of  pneumonia,  there 
contracted,  in  order  to  liken  the  case  to 
those  inevitable  casualties  on  which  the 
rule  is  sought  to  be  founded,  it  would  have 
to  be  supposed  that  at  the  time  when  the 
slaves  died  of  the  disease  in  Chesterfield, 
it  was  prevailing  at  every  point  of  the  work 
in  the  county  of  Amelia  at  which  they  could 
have  been  employed  according  tu  the  terms 
of  the  contract,  infecting  and  destro3'ing 
all  within  its  range.  For  if  a  single  point 
at   which  the   slaves   could  under  the 

191  contract  have  been  at  work  in  *  Amelia, 
be  left  out  of  such   supposed   case,  as 

one  not  visited  by  the  disease,  who  could 
undertake  to  say  that  they  might  not  have 
been  at  that  point?  Or  if  any  be  supposed 
to  have  escaped  the  fatal  influence  of  the 
disease,  who  could  say  that  these  slaves 
might  not  have  been  equally*  fortunate? 

Whilst  therefore  I  do  not  desire  to  be  un- 
derstood as  affirming  the  impossibility  of 
imagining  a  state  of  proofs  which,  consist- 
ently with  the  evidence  set  out  in  the  bill 
of  exceptions,  couid  bring  the  case  within 
the  influence  of  the  supposed  qualification 
of  the  rule  which  the  defendants  desired  to 
be  declared  in  the  instructions,  I  feel  no 
hesitation  in  expressing  the  opinion  that 
said  evidence  was  not  only  wholly  insuffi- 
cient for  the  purpose,  but  did  not  conduce 
to  such  a  result. 
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It  was  proved  that  the  slaves  died,  during* 
the  year,  while  at  work  in  the  county  of 
Chesterfield,  of  pneumonia,  a  disease  which 
was  very  prevalent  throughout  that  county 
at  the  time  of  their  death.  That  during 
their  sickness  they  were  attended  by  a 
physician,  and  received  all  necessary  and 
proper  attention,  and  were  provided  with 
all  necessary  and  proper  comforts,  and  that 
the  neighborhood  of  the  places  in  the  county 
of  Chesterfield  where  the  slaves  died  is  a 
healthy  neighborhood,  and  as  healthy  as 
the  adjoining  counties.  It  is  obvious,  I 
think,  that  there  is  nothing  in  this  evidence, 
taken  as  a  whole,  or  in  any  portion  of  it, 
taken  by  itself,  which  tends  to  prove  that 
the  slaves  must  or  even  probably  would  have 
died,  if  they  had  not  been  carried  to  Ches- 
terfield. It  asserts  positively  that  they  died 
of  pneumonia,  and  that  pneumonia  was 
prevailing  extensively  at  the  time  in  Ches- 
terfield. The  fact  that  the  negroes  were 
properly  attended  to  and  provided  for,  whilst 
it  exonerates  the  defendants  from  any  im- 
putation of  neglect  after  the  slaves  sickened 
of  the  disease,  does  not  tend  to  any 
192  result  favorable  to  the  *defendants. 
It  does  not  in  the  slightest  degree 
conduce  to  show  that  the  slaves  must  have 
sickened  and  died  of  pneumonia  if  they  had 
been  permitted  to  remain  in  Amelia.  Nor 
is  there  any  such  tendency  in  the  evidence 
with  respect  to  the  general  health  of  the 
neighborhood  of  the  places  in  which  the 
slaves  died.  There  was  evidence  to  show 
that  pneumonia  was  prevailing  in  Chester- 
field, and  none  to  show  that  U  was  prevail- 
ing in  Amelia:  And  proof  that  the  two 
counties  stood  on  an  equal  footing  in  regard 
to  health  generally,  has  no  tendency  to 
establish  the  fact  that  the  slaves  must  have 
become  the  victims  of  pneumonia  if  they 
had  staid  in  Amelia. 

With  these  views  of  the  case,  I  cannot 
perceive  how  the  defendants  could  have 
sustained  any  injury  from  the  instructions 
of  the  court.  No  matter  how  true  may  be 
the  proposition  of  law  for  which  they  con- 
tend, they  cannot  complain  of  the  failure 
of  the  court  to  propound  it  to  the  jury,  inas- 
much as  they  have  failed  to  show  that  there 
were  any  facts  in  the  cause,  or  evidence 
tending  to  prove  the  facts  calling  for  the 
application  of  such  a  proposition.  It  was 
not  necessary  for  them  to  set  out  all  the 
evidence  in  the  case  in  their  bill  of  excep- 
tions, but  it  was  incumbent  on  them  to  set 
out  enough  to  show  that  they  might  have 
sustained  injury  from  the  ruling  of  the 
court.  The  court  is  bound,  at  the  instance 
of  either  party,  to  instruct  the  jury  as  to 
so  much  of  the  law,  and  only  as  to  so  much, 
as  governs  the  case  presented  by  the  evi- 
dence. Each  party  has  a  right  to  have  the 
jury  pass  on  any  evidence  which  by  rational 
deduction  may  lead  to  the  finding  of  the 
facts  that  would  make  out  this  case  or  main- 
tain his  defense ;  but  neither  has  a  right  to 
complain  because  of  the  court's  refusing  to 
declare  abstract  propositions  of  law  ruling 
a  supposed  state  of  facts  which  no  jury 
could  find  without   indulging   in  mere  ran- 


dom surmises  and  unfounded  specnU- 

193  tions.      The    *Circuit     court    having 
stated  the  general  rule  g^oveming-  the 

case  which  the  evidence  proved  or  tended  to 
prove,  was  not  bound  to  go  farther  and 
state  all  exceptions  th  the  rule  that  might 
obtain  in  every  possible  phase  of  the  case 
that  it  might  be  within  the  ran^e  of  hnmaa 
testimony  to  present. 

The  probable  if  not  the  inevitable  conse- 
quence of  giving  such  an  instruction  as  the 
defendants  in  the  action  say  ought  to  have 
been  given,  would  have  been  a  misleading 
of  the  jury.  They  could  not  well  have  come 
to  any  other  conclusion  than  that  the  judge 
believed  there  was  something-  in  the  case  to 
which  the  instruction  could  be  applied. 
Confidence  in  this  supposed  belief  might 
have  been  substituted  by  the  jury  in  the 
place  of  their  own  views  of  the  evidence,  or 
otherwise  they  might  have  supposed  that 
they  had  a  license  to  go  into  uncontrolled 
guess  and  conjecture  as  to  what  mig^ht  have 
been  the  possible  fate  of  the  slave  had  thej 
remained  in  Amelia. 

I  can  see  no  error  in  the  course  of  the 
Circuit  court  in  regard  to  this  instruction; 
and  concurring  as  I  do  in  the  conclusions 
of  the  majority  of  the  court  here,  in  rela- 
tion to  the  other  causes  of  error  assigned, 
am  for  affirming  the  judgment. 

ALLEN.  LEE  and  SAMUELS,  Js.,  con- 
curred in  the  opinion  of  Moncure,  J. 

The  judgment  was  as  follows: 
The  court  is  of  opinion,  that  if  the  facts 
were  as  supposed  in  the  instruction  given 
by  the  Circuit  court  in  lieu  of  instruction 
number  two,  moved  for  by  the  plain ti^  in 
error,  their  wrongful  act  of  carrying  the 
slaves,  which  are  the  subject  of  controversy, 
beyond  the  limits  of  the  county  of  Amelia, 
and  working  them  in  the  county  of  Ches- 
terfield, was  not  of  itself  a  conversion  of  the 
said  slaves  to  their  use,  by  reason  of 

194  *which  they  became   immediately  re- 
sponsible to  the  defendant  in  error  for 

the    value  of  said    slaves   in    the  event  of 
their   death,    whether  occasioned   by  sach 
wrongful  act  or  not.     But  the  court  is  fur- 
ther of  opinion,  that  if  the   death    of   said 
slaves  was  occasioned  by  the  said  supposed 
wrongful  act,  then  the  said  act,  in   connec- 
tion with  the  death  of   the   slaves,    was  a 
conversion  of  them  by  the  plaintiffs  in  error 
to  their  use,  and  made  them   liable,    under 
either  count   of   the   declaration,     for   the 
value  of  said  slaves:  and  if  such  death  oc- 
curred while   the   said   supposed   wrong^ 
act,  by  which  it  may  have  been  occasioned, 
was  in    operation  and  force,  the  burden   of 
satisfying   the   jury   that  it  was  not  so  oc- 
casioned devolves  on  the  plaintiffs  in  error. 
The  court  is  therefore  of  opinion,    that  the 
Circuit    court  erred  in  giving  the   said   in- 
struction, and  ought,    instead   of  that  in- 
struction   and   instructions   numbered   two 
and   three   moved  for   by   the  plaintiffs  in 
error,  to    have  given  an  instruction  to  the 
jury  to  the   foregoing  effect. 

The  court  is  further  of  opinion,  that  there 
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is   no  other  error  in   the  judgment  of  the 
Circuit  court. 

It  would  have  been  improper  to  have 
^iven  the  instructions  numbered  four  and 
iive,  because  it  belonged  to  the  jury  to  de- 
termine not  only  from  the  facts  therein 
stated,  if  proved,  but  from  all  the  evidence, 
irrhether  the  supposed  conversion,  and  the 
"working  of  the  slaves  out  of  Amelia  county, 
was  waived  or  not;  and  also  because, 
whether  that  act  was  a  conversion  or  not, 
depended  upon  whether  it  occasioned  the 
death  of  the  slaves  or  not,  and  a  waiver  of 
the  supposed  conversion  could  not  be  in- 
ferred from  facts  which  transpired,  if  at 
all,  before  the  death  of  the  slaves. 

It  would  have  been  improper  to  have 
given  instruction  number  six,  because  it 
appears  from  the  evidence  that  the  recep- 
tion of  the  amount  of  hires  for  the  slaves 
up  to  the  period  of  their  death  was  during 
the  pendency  of  this  suit ;  and  the  inference 
of  a  waiver  of  the  supposed  conversion, 
195  which  might  have  been  drawn  *from 
a  reception  of  the  amount  of  hires, 
had  that  fact  stood  alone,  is  repelled  by  the 
additional  fact  of  the  pendency  and  vigorous 
prosecution  of  the  suit  at  the  time  of  such 
reception. 

The  objection  made  to  the  instruction 
which  was  given  in  lieu  of  number  four,  is 
that  it  assumes  the  fact,  of  which  the  deter- 
mination belonged  to  the  jury,  that  by  the 
original  contract  the  slaves  were  to  be 
-worked  only  in  the  county  of  Amelia.  If  this 
instruction  had  stood  alone  the  objection 
might  have  been  valid.  But  it  must  be  taken 
in  connection  with  the  other  instructions; 
and  so  taken,  there  can  be  no  doubt,  and 
could  have  been  none  on  the  minds  of  the 
jury, as  to  the  meaning  of  the  court.  The  in- 
struction is  to  be  understood  as  if  after  the 
words  "changed  the  original  contract,"  the 
words  '* supposing  it  to  be  as  stated  in  in- 
truction  number  four"  had  been  inserted 
therein. 

In  regard  to  the  instruction  mentioned  in 
the  second  bill  of  exceptions.  Some  of  the 
parol  evidence  was  certainly  admissible ; 
and  therefore  it  would  have  been  improper  to 
have  excluded  all.  It  would  have  been  just 
as  improper  to  have  instructed  the  jury  in 
general  terms  to  disregard  all  parol  evi- 
dence tending  to  alter,  vary,  explain  or  add 
to  the  written  contracts  mentioned  in  the 
said  bill  of  exceptions.  Nor  was  the  court 
bound  to  sift  the  mass  of  parol  evidence  in 
the  case,  and  determine  which  would  alter, 
vary,  explain  or  add  to  the  written  con- 
tracts, and  which  would  not.  It  was  the 
duty  of  the  parties  moving  the  instruction 
to  point  out  the  particular  evidence  objected 
to ;  and  not  having  done  so,  the  court,  on 
that  ground,  was  justifiable  in  refusing  to 
give  the  instruction. 

Therefore,  the  judgment  is  reversed  with 
costs  to  the  plaintiffs  in  error,  the  verdict 
is  set  aside,  and  the  cause  is  remanded  for 
a  new  trial  to  be  had  therein ;  on  which 
the  instructions  of  the  court  (should  in- 
structions be  sought  by  the  parties)  are  to 
conform  to  the  foregoing  opinion  and 
judgment. 


1%      *Wootton  V.  Redd's  Ex'or  &  ats. 

January  Term,  18f)6,  Ricbmond. 

I.  Wllto— Rule  of  Construction— Intention  of  Testator.* 

—In  ezpoundlnff  a  will  the  court  will  make  the 
amplest  allowance  for  the  anskillfnlness  and  neff- 
lisrence  of  the  testator;  technical  informalities 
will  be  disregarded ;  the  most  perplezinff  compli- 
cation of  words  and  sentences  will  be  carefully 
unfolded ;  and  the  traces  of  the  testator's  intention 
will  be  diligently  sought  out  in  every  part  of  the 
instrument;  and  the  whole  carefully  weighed 
together. 
a.  5uBe— Constractlon— BvMence—Surroandlng  Pacts 

and  Clrcaaistancea.t— To  aid  in  ascertaining  the 
true  construction  of  the  will,  evidence  may  be 
received  of  any  facts  known  to  the  testator  which 

•Wilis— Roto  of  Constractlon-4ntention  of  Testator.— 

In  the  construction  of  wills,  the  main  object  is  to 
find  out  the  true  intention  of  the  testator  which 
must  ffovem  with  absolute  sway,  if  it  is  clear,  and 
no  rule  of  law  is  thereby  violated.  See  cases  cited 
in  foot-noU  to  Tebbs  v.  Duval,  17  Oratt.  849,  amonff 
others  the  principal  case.  See  the  principal  case 
also  cited  in  Williamson  v.  Coalter,  14  Oratt  89Q; 
Walker  v.  Webster,  96  Va.  978,  88  S.  E.  Rep.  G70.  In 
addition,  see  Kennon  v.  McRoberts,  1  Wash.  96,  108, 
1  Am.  Dec.  428:  Wyatt  v.  Sadler.  1  Munf.  687;  Callo- 
way V.  Lanffhome.  4  Rand.  181:  Land  v.  Otley,  4 
Rand.  818:  Hill  v.  Huston,  16  Qratt  860;  McCamant 
V.  Nuckolls,  86  Va.  881,  18  S.  E.  Rep.  100;  East  v.  Gar- 
rett, 84  Va.  688.  9  S.  E.  Rep.  1112;  Hurt  v.  Brooks,  88 
Va.  496,  16  S.  E.  Rep.  266;  and  cases  cited  below. 

This  intention  will  be  collected  from  the  whole 
will,  taken  together  as  a  consistent  whole  formed 
of  all  its  parts.  See  principal  case  cited  amonsr 
others  in  foot-note  to  Cheshire  r.  Purcell,  11  Oratt. 
771 ;  Bradley  v.  Zehmer,  82  Va.  689.  See  also,  Simmer- 
man  v.  Souffer,  29  Oratt  9.  and  foot-note\  Easty. 
Oarrett  84  Va.  688,  9  S.  E.  Rep.  1112.  But  conjec- 
ture cannot  be  permitted  to  usurp  the  place  of  judi- 
cial conclusion,  nor  to  supply  what  the  testator 
has  failed  to  indicate.  The  intention  must  be  col- 
lected from  the  words  of  the  will,  for  the  object  of 
the  construction  is  not  to  ascertain  the  presumed 
or  supposed  intention,  but  the  expressed  intention 
of  the  testator;  that  is,  the  meaning,  which  the 
words  of  the  will,  correctly  interpreted,  convey. 
See  principal  case  cited  In  Sutherland  v.  Sydnor, 
84  Va.  883,  6  S.  E.  Rep.  480;  Warluff  v.  Bosher,  91  Va. 
289,  21  S.  E.  Rep.  464;  Coffman  v.  Coffmant  86  Va.  466, 
8  S.  E.  Rep.  072:  Masrers  v.  Edwards.  18  W.  Va.  880. 
See  also.  Hatcher  v.  Hatcher,  80  Va.  169.  171 ;  Burke 
V.  Lee,  76  Va.  886;  Stokes  v.  Van  Wyck,  83  Va.  724; 
Wildberffer  v.  Cheek,  94  Va.  604,  27  S.  E.  Rep.  441. 
But  in  order  to  obtain  this  intention,  the  court 
will  make  ample  allowances  for  the  unsklllful- 
nete  and  neffliffence  of  the  testator;  technical  in- 
formalities will  be  disresrarded;  and  the  most 
perplexing  complications  of  wordar  and  sentences 
will  be  carefully  unfolded.  Sender  v.  Sensrer,  81 
Va.  702  (dissentinff  opinion  of  Fauntlbrot.  J.) ; 
French  v,  French,  14  W.  Va.  477.  both  citluff  the 
principal  case. 

tSane— Construction— Bvldenco—Surroandlnf  Pacts 
and  Clrcamstances.— To  ascertain  this  intention,  the 
judicial  expositor  is  permitted  to  place  himself, 
figuratively  speaking,  in  the  very  shoes  of  the  per- 
son whose  will  he  is  called  upon  to  construe ;  thus 
extrinsic  evidence  of  the  surrounding  facts  and  cir- 
cumstances is  always  admissible  in  order  that  he 


551 


12  QRATT. 


Virginia  Rbpokts,  Annotatbd. 


197 


may  reasonably  be  snpposed  to  bave  inflaenced 
bim  In  the  disposition  of  bis  property:  and  as  to 
all  tbe  surronndlnff  circumstances  at  tbe  time  of 
makinff  tbe  will. 

3.  5fliiie— 5uiie— Same— Declamtlons  of  lntentlon4— 
But  declarations  of  tbe  testator  as  to  bis  intention 
to  make  a  particular  bequest,  or  tbat  be  bas  made 
sucb  a  bequest,  is  not  competent  evidence,  except 
wbere  tbe  terms  used  In  tbe  will  apply  indiffer- 
ently and  witbout  ambiguity  to  eacb  of  several 
different  subjects  or  persons;  wben  evidence  may 
be  received  as  to  wbicb  of  tbe  subjects  or  persons 
so  described  was  intended  by  the  testator. 

4.  Ssme— Rule  of  Constmctlon— Words  Uted.|— In  con- 
struinsr  a  will  effect  must  be  riven  to  every  word, 
if  any  sensible  meaning  can  be  ffiven  to  it,  not 
inconsistent  with  tbe  general  intention  apparent 
on  tbe  whole  will  taken  together.  Words  are  not 
to  be  rejected  or  altered  unless  they  manifestly 
conflict  with  tbe  intention  of  the  testator,  or 
unless  they  are  absurd,  unintelligible  or  unmean- 
ing, for  want  of  any  subject  to  which  they  can  be 
applied. 

8.  Same— Same -Description  In  Will  Satlsftod— Effect. 
—though  it  may  be  possible  the  testator  intended 
to  give  more,  yet  if  there  be  a  subject  found  to 
satisfy  tbe  description  in  the  will,  the  court  can 
neither  enlarge  nor  extend  it. 

6.  Same— Same— PaUc  Description.  |— But  where  tbe 
subject  is  sufficiently  and  clearly  ascertained, 
though  there  be  added  particulars  of  description 
which  are  found  to  be  false  or  mistaken,  effect 
will  be  given  to  the  devise  notwithstanding;  and 
the  false  and  mistaken  particulars  of  description 
will  be  rejected.  f 

7.  Same-5ame-Descriptlon  la  Will  Satlsflad-Bffect.^ 
—But  if  such  particulars  of  description  are  restric- 

may,  as  near  as  possible,  place  himself  in  tbe  very 
situation  of  the  person  whose  language  he  is  called 
on  to  interpret.  See  principal  case  cited  in  Hooe  v. 
Hooe,  13  Gratt  847,  and  foot-note:  Hatcher  v.  Hatcher, 
80  Va.  171:  Dixon  v.  McCue,  14  Gratt  650;  Burke  v.  Lee, 
70  Va.  S89;  Senger  v.  Senger.  81  Va.  703  (dissenting 
opinion  of  Fauntlbroy,  J.);  Wildbergerv.  Cheek, 
94  Va.  524,  27  S.  E.  Rep.  441;  French  v.  French.  14  W. 
Va.  477, 496  (citing  also  Waller  v.  Waller,  1  Gratt.  454) : 
Atkinson  v.  Sutton,  23  W.  Va.  200  (citing  also  Ma- 
gers  V.  Edwards.  18  W.  Va.  822) :  Couch  v.  Eastham, 
29  W.  Va.  788.  8  S.  E.  Rep.  26.  See  also,  foot-note  to 
Midlothian  Coal  Co.  v.  Finney.  18  Gratt  304. 

^5ame— Same— Same— Declarations  of  Intention.— As 

to  when  declarations  of  Intention  are  admissible  as 
an  aid  In  the  interpretation  of  wills,  see  foot-note  to 
Midlothian  Coal  Co.  v.  Finney,  18  Gratt  804,  where 
the  question  is  discussed  at  some  length,  and  prin- 
cipal case  cited.  See  the  principal  cited  on  the  sub- 
ject in  Senger  v.  Sengeri  81  Va.  095:  foot-note  to 
Skip  with  V.  Cabell.  19  Gratt  768;  French  v.  French, 
14  W.  Va.  607.  See  also,  Roy  v.  Rowzie,  25  Gratt  699, 
and  foot-note. 

(Same— Rule  of  Construction— Words  Used  by  Testa- 
tor—See  principal  case  cited  and  approved  in 
Walker  v.  Webster,  95  Va.  879,  28  S.  E.  Rep.  670. 

kSame— Same— False  Description.— On  this  subject, 
see  tbe  principal  case  cited  in  Preston  v.  Heiskell. 
82  Gratt  48.  60,  a.nd  foot-note:  Savings  Bank  v.  Stew- 
art 93  Va.  452,  25  S.  E.  Rep.  534. 

nSame-Same-Descriptlon  In  Will  Satisfies— Effect. 
—If  there  be  found  a  subject  which  satisfies  the 
disposition  of  the  property  as  contained  in  the  will, 
evidence  cannot  be  received  to  show  tbat  the  tenta- 


tive in  their  character;  if  they  serve  to  narrow 
and  limit  tbe  extent  of  the  subject  pointed  out  by 
tbe  previous  words,  they  never  can  be  rejected. 

And  if  there  be  a  subject  which  satisfies  the 
197      whole  description  taken  •together,  evidence 

is  inadmissible  to  show  tbat  the  testator 
intended  a  greater  or  different  subject 

8.  5amo-Same-Words  of  Win  Describe  Nothi^r- 
Effoct*^— If  the  words  of  tbe  will  describe  nothing: 
or  if  with  the  aid  of  the  surrounding  circum- 
stances they  are  insufflcient  to  determine  tbe  tes- 
tator's meaning,  so  that  it  may  be  ascertained  with 
legal  certainty  what  is  tbe  exact  subject  devised, 
the  derise  is  void  for  uncertainty. 

9.  Same— Construction— Case  at  Bar.— Testator  says. 
"Second— I  give  and  devise  to  my  daughter  L  all 
that  part  of  my  Marrowbone  lands  whereon  I  now 
live  in  the  county  of  Henry,  beginning  on  my  spring 
branch  at  the  bridge,  running  up  the  ditch  of  said 
branch  to  the  bead  of  said  branch;  thence  with 
the  line  heretofore  deeded  by  me  to  tbe  said  L»  and 
her  husband  W,  to  the  Order  line,  to  her  the  said 
It  and  her  heirs  forever."  Testator  owned  other 
Marrowbone  lands  on  which  he  did  not  live.  Pre- 
vious to  making  bis  will  be  had  conveyed  to  li  and 
her  husband  a  part  of  the  tract  on  which  he  lived, 
which  was  divided  from  what  he  retained,  by  a 
line  which  commenced  at  the  mouth  of  tlie  spring 
branch,  and  ran  with  it  to  the  bridge,  in  a  lane: 
thence  with  the  lane  fence  a  few  rods  to  another 
fence;  thence  with  this  last  fence  to  a  horse  lot 
and  thence  direct  to  the  Order  line,  which  was  the 
outer  line  of  bis  tract  This  fence  ran  in  the 
direction  of  the  branch,  and  some  fifty  yards  below 
the  spring  ran  close  to  or  across  the  branch,  bnt  it 
left  the  spring  outside  about  ten  yards.  The  slip 
of  land  embraced  between  tbe  branch  and  the 
fence  was  about  nine  acres.  Although  tf  the  de- 
vise had  stopped  with  the  word  ''Henry."  it  mlg^ht 
have  been  sufficient  to  pass  the  whole  tract  on 
which  the  testator  lived,  yet  the  language  is  capa- 
ble of  being  restricted  by  tbe  addition  of  bound- 
aries. And  as  the  surrounding  circumstances 
did  not  show  with  legal  certainty  whether  the 
whole  or  what  part  of  the  land  was  intended  to  be 
passed  by  the  devise,  it  was  void  for  uncertainty: 
unless  it  might  be  held  to  refer  to  the  nine  acres 
between  the  spring  branch  and  the  fence. 

John  Redd  was  a  wealthy  farmer  liring^ 
in  the  county  of  Henry.  He  seems  to  have 
had  nine  children,  all  of  whom  were  mar- 
ried in  his  lifetime;  and  to  whom  he  seems 
to  have  given  property  at  different  times. 
He  owned  a  large  body  of  lands  lying  on 
both  sides  of  Marrowbone  creek ;  there  hav- 

tor  Intended  a  greater  or  a  different  subject  or 
estate.    Burke  v.  Lee,  70  Va.  880.  citing  tbe  principal 
case. 
•*Same—5ame— Obscurity  of  Will  Impenetrable    Ef 

feet— In  Magers  v.  Edwards.  18  W.  Va.  829.  it  is  said: 
"But  if  after  exploring  throughout  the  entire  will. 
aided  by  all  the  facts  known  to  the  testator,  and  all 
the  circumstances  surrounding  him,  when  be  made 
his  will,  the  court  cannot  penetrate  through  the 
obscurity,  in  which  the  testator  has  involved  his 
intention,  the  failure  of  a  supposed  intended  testa- 
mentary disposition  is  the  inevitable  consequence: 
and  ibe  heirs  or  distributees  must  in  such  case  take: 
for  they  cannot  be  disinherited  but  by  necessary 
implication.  See  opinion  of  Judgb  Ln  in  Wo<kttom. 
V.  Redd'e  Ex'oret  aU.,  12  Gratt.  20&,  906." 
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ing  been  about  fifteen  hundred  acres  on  the 
west  side  of  the  creek,  on  which  he  lived, 
and  between  five  and  six  hundred  acres  on 
the  east  of  the  creek.  All  these  lands  were 
called  his  Marrowbone  lands;  though  that 
on  the  east  was  called  Wash's  place, 

198  or   the  quarter;  and  that  *where    he 
lived,  the  home   place.     One   part   of 

the  home  place  was  called  Crouch's  field.  A 
public  road  passed  through  the  land  on  the 
west  of  the  creek,  and  nearly  parallel  to  it, 
throwing  about  one-third  of  the  tract  be- 
tween the  road  and  the  creek.  The  dwell- 
ing-house was  west  of  the  road,  and  the 
granary  was  between  the  road  and  the  creek. 
The  land  on  the  west  and  east  of  the  creek 
was  cultivated  separately,  under  separate 
overseers,  and  with  separate  hands. 

In  1836  John  Redd  made  a  will,  by  which 
he  devised  to  his  daughter  I^ucy  D.  Wootton 
all  that  part  of  his  Marrowbone  lands  in 
the  county  of  Henry  on  which  he  lived, 
contained  within  certain  specified  bound- 
aries. These  boundaries  included  the  south- 
em  part  of  the  tract  on  the  west  of  the 
creek,  extending  north  to  Crouch's  field, 
and  embracing  the  mansion-house  of  the 
testator,  amounting  to  upwards  of  nine 
'  hundred  acres.  He  gave  to  his  son  Edmund 
B.  Redd  about  two  hundred  and  thirty  acres 
of  the  home  place;  and  the  remainder, 
including  Crouch's  field,  was  directed  to  be 
sold. 

In  1838  John  Redd  seems  to  have  made 
another  distribution  of  property  amongst 
some  of  his  children.  At  that  time  he  exe- 
cuted a  deed  by  which  he  conveyed  to  John 
T.  Wootton  and  Lucy  D.  his  wife  about  five 
hundred  acres  of  the  land  left  to  her  by  the 
will  of  1836.  The  boundaries  of  this  land 
separating  the  land  conveyed  from  the  land 
reserved,  are  described  in  the  deed  as  fol- 
lows: * 'Beginning  at  the  mouth  Of  my 
spring  branch  where  it  enters  into  Marrow- 
bone creek ;  up  the  said  branch  to  the  bridge 
on  the  public  road ;  thence  running  along 
the  road  a  few  rods  to  where  the  cross  fence 
joins  the  lane  fence  that  divides  that  part 
of  the  land  that  I  now  convey  from  the 
balance  of  the  tract ;  thence  along  the  said 
fence  to  my  horse  lot  near  Jarrett  Patter- 
son's; thence  a  direct  line  to  my  line 
formerly   known   as     Harmer's,     &c. 

199  Order  line;  *thence,"  Ac.  tracing  the 
outer  boundaries  of  the   tract   to   the 

creek,  and  down  the  creek  to  the  beginning. 
The  Jarrett  Patterson  here  spoken  of,  was 
the  overseer  of  John  T.  Wootton,  living  on 
the  land  conveyed  to  Wootton  and  wife, 
and  of  which  he  had  been  previously  put 
into  possession. 

The  spring  which  was  the  source  of  the 
spring  branch,  was  about  one  hundred  and 
twenty-five  yards  south  of  the  mansion- 
house,  and  was  that  from  which  water  was 
taken  for  use  at  the  house.  The  branch  ran 
from  thence  nearly  east  to  Marrowbone 
creek.  From  its  mouth  to  the  bridge  was 
seventy- three  poles ;  and  from  the  bridge  to 
the  spring  was  two  hundred  and  seventeen 
poles;  and  from  the  spring  to  the  nearest 
point  in  the  line  of  the  deed  to  Wootton  and 


wife  was  one  pole  and  twenty-one  links. 
Between  the  spring  branch  and  the  fence 
described  in  the  deed  there  was  a  slip  of 
land  of  about  nine  acres,  a  part  of  it 
marshy,  and  a  part  rugged;  and  the  whole 
of  little  intrinsic  value.  The  fence  seems 
to  have  crossed  the  branch  about  one  hun- 
dred yards  below  the  spring,  and  to  have 
run  for  some  fifty  yards  on  the  north  of  the 
branch,  and  then  recrossed  it.  This,  how- 
ever, it  was  said  was  occasioned  by  the  fill- 
ing up  of  the  natural  channel  of  the  creek, 
so  as  to  divert  the  water  to  the  south  side 
of  the  fence ;  the  natural  channel  being  on 
the  north  side.  The  line  from  the  horse  lot 
to  the  order  line  was  about  one  hundred  and 
twenty  poles.  From  the  spring  to  the  Order 
line  was  still  further. 

In  1850  John  Redd  departed  this  life,  hav-  ^ 
ing  made  a  will  and  several  codicils  thereto, 
which  were  duly  admitted  to  probat.  This 
will  was  dated  on  the  l7th  of  May  1843. 
By  the  first  clause,  he  states  that  he  has 
made  advancements  to  his  son  Waller  Redd 
equal  to  his  share  of  the  testator's  estate; 
and  therefore  he  gives  one  dollar  to  Waller 
Redd's   daughter.      The    second  clause  of 

his  will  is  as  follows : 
200  ''I  give  and  devise  to  my   daughter 

Lucy  D.  Wootton  all  that  part  of  my 
Marrowbone  lands  whereon  I  now  live  in 
the  county  of  Henry,  beginning  on  my 
spring  branch  at  the  bridge;  running  up 
the  ditch  of  said  branch  to  the  head  of  said 
branch;  thence  with  the  line  heretofore 
deeded  by  me  to  John  T.  Wootton  and  the 
said  Lucy  D.  Wootton  to  the  Order  line,  to 
her  the  said  Lucy  O.  Wootton  and  her  heirs 
forever."  The  language  of  this  devise  to 
the  word  ** beginning,"  was  copied  from 
the  will  of  1836. 

After  some  other  devises  to  two  sons,  he 
gives  to  his  son  Edmund  B.  Redd  about 
eighteen  acres  of  land,  specifying  the 
boundaries.  This  land  adjoined  the  land 
on  which  the  testator  lived,  but  it  was  in- 
sisted by  Lucy  D.  Wootton  that  it  was  not 
a  part  of  what  was  called  his  Marrowbone 
lands.  He  also  gave  to  him  another  tract 
of  one  hundred  and  twenty  acres  not  con- 
nected with  the  lands  on  which  he  lived. 
And  he  then  directed  all  the  residue  of  his 
estate,  real  and  personal,  to  be  sold  on  a 
credit  of  twelve  months,  and  the  proceeds 
to  be  divided  into  eight  parts,  one  of  which 
he  gave  to  each  of  his  children  then  living, 
and  to  the  descendants  of  other  children 
who  were  dead.  By  a  codicil  to  his  will  he 
gave  to  Lucy  D.  Wootton  one  thousand  dol- 
lars. By  his  will  he  appointed  his  son 
John  G.  Redd  and  his  sons  in  law  James 
M.  Smith  and  John  T.  Wootton  his  execu- 
tors; and  by  a  codicil  made  in  1845,  he  says 
that  John  T.  Wootton  having  died,  he  ap- 
points his  son  in  law  Peter  H.  Dillard  one 
of  his  executors :  And  the  three  qualified 
as  such ;  though  John  G.  Redd  seems  to 
have  died  shortly  afterwards. 

The  surviving  executors  having  adver- 
tised the  lands,  including  the  home  place, 
to  be  sold,  Lucy  D.  Wootton  in  January 
1851,    filed  her  bill  in  the   Circuit   court   of 
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Henry   county,  in   which   she   set  out   the 
will  and  codicils  of  John  Redd,  and  in 

201  sisted  that  under  the  ^second  clause 
of  the  will,  all  the  testator's  Marrow- 
bone lands  on  the  west  side  of  the  creek, 
were  g^iven  to  her;  and  she  prayed  that  the 
sale  of  these  lands  mig^ht  be  enjoined.  By 
an  amended  bill  she  made  all  the  devisees 
parties.  Dillard,  one  of  the  executors,  an- 
swered, expressing  the  belief  that  it  was 
the  intention  of  the  testator  to  g^ive  to  the 
plainti£F  the  whole  of  the  tract  on  which  he 
lived ;  and  that  he  had  done  so  by  his  will. 
Smith,  the  other  executor,  denied  that  such 
was  the  intention  of  the  testator,  or  the 
effect  of  his  will.  He  insisted  that  the 
testator  only  gave  to  the  plainti£F  the  slip 
of  land  lying  between  the  fence  mentioned 
in  the  deed  and  the  spring  branch ;  and  he 
said  that  he  had  always  been  willing  she 
should  take  that  into  her  possession.  Wil- 
liam O.  Fontaine  was  the  only  adult  devisee 
who  answered  the  bill :  He  took  the  same 
g'rounds  as  the  executor  Smith. 

Several  witnesses  were  examined,  who 
expressed  the  opinion  from  conversations 
with  the  testator,  that  he  considered  the 
spring  branch  as  the  line  between  himself 
and  John  T.  Wootton  and  wife,  under  the 
deed  made  to  them:  But  it  was  proved  that 
he  had  cultivated  a  small  slip  of  ground 
south  of  the  creek  after  the  execution  of  the 
deed.  The  result  of  the  other  evidence  has 
been  already  given,  or  it  will  be  found 
stated  in  the  opinion  of  Judge  L/ee. 

The  cause  came  on  to  be  heard  in  May 
1852,  when  the  court  held,  that  under  the 
second  clause  of  the  will  of  John  Redd,  the 
plainti£F  could  only  claim  the  land  l3'ing 
between  the  fence  and  the  spring  branch ; 
and  dissolved  the  injunction,  and  dismissed 
the  bill.  Whereupon  the  plaintiff  obtained 
an  appeal  from  one  of  the  judges  of  this 
court. 

The  case  was  elaborately  argued  by  John 
T.  Wootton  and  Patton,  for  the  appellant, 
and  Bouldin  and  Robinson,  for  the  appel- 
lees; but    the    questions   raised,    and 

202  *the  authorities  cited,    are   stated   by 
the  judge,  and  need  not  be  repeated. 

I^EE,  J.  The  questions  for  the  deter- 
mination of  the  court  in  this  cause,  relate 
to  the  construction  and  legal  effect  of  the 
second  clause  of  the  will  of  John  Redd 
deceased.  The  will  bears  date  on  the  2l8t  of 
February  1843 ;  and  the  clause  in  question 
is  in  the  following  words: 

^'Second.  I  give  and  devise  to  my  daugh- 
ter I^ucy  D.  Wootton,  all  that  part  of  my 
Marrowbone  lands  whereon  I  now  live, 
in  the  county  of  Henry,  beginning  on 
my  spring  branch  at  the  bridge;  running 
up  the  ditch  of  said  branch  to  the  head  of 
said  branch ;  thence  with  the  line  heretofore 
deeded  to  John  T.  Wootton  and  I^ucy  D. 
Wootton,  to  the  Order  line,  to  her  the  said 
LiVLcy  D.  Wootton  and  her  heirs  forever." 

At  the  date  of  the  will  the  testator  owned 
about  fifteen  hundred  acres  of  land  situate 
on  both  sides  of  the  creek  named,  of  which 
between    eight  and  nine  hundred  acres   lay 


on  the  west  side  of  the  creek,  and  between 
six  and  seven  hundred  on  the  east  side. 
The  testator  resided  on  the  west  side ;  and 
it  appears  that  the  land  on  the  eastern  side 
was  tended  and  cultivated  sex>arately  from 
that  on  the  western  side,  with  a  different 
overseer  and  a  distinct  set  of  hands.  Near 
the  mansion-house  of  the  testator  was  a 
spring  from  which  flowed  the  branch  re- 
ferred to  in  the  will  as  the  **spring  branch," 
emptying  into  Marrowbone  creek.  Run- 
ning across  that  portion  of  the  land  lying 
on  the  west  side  of  the  creek  in  a  direction 
nearly  parallel  to  that  of  the  creek,  was  a 
road  designated  the  ''Marrowbone  road," 
which  divided  the  land  on  that  side  into  two 
parts,  one  of  which,  that  bordering  on  the 
creek,  was  about  a  third  of  the  whole  on 
that  side.  This  road  crossed  the  spring 
branch  upon  a  bridge  at  a  point  which 
would    appear   to   be  some  eighty  or 

203  *ninety   poles   from   its  mouth,    and 
this  ''Pole   bridge,"  as  it   is   called, 

is  designated  in  the  will  as  the  place  of 
beginning  of  the  land  devised  to  Mrs. 
Wootton.  Some  years  previously  to  the 
making  of  this  will,  the  testator  had  owned 
somewhere  in  the  neighborhood  of  five 
hundred  acres  more  of  land  on  the  west  side 
of  the  creek,  and  constituting  a  part  of 
his  then  mansion-house  tract;  being  the 
upper  portion  upon  the  creek.  By  a  will 
made  in  1836  he  had  given  to  his  daughter 
Mrs.  Wootton,  (wife  of  John  T.  Wootton,) 
a  considerable  portion  of  this  land  on  the 
west  side  of  the  creek,  being  the  upper 
portion  thereof  commencing  on  the  credc 
at  the  upper  corner  at  or  near  the  ford  of 
the  creek  which  is  designated  as  that  near 
Dr.  Greorge  Hairston's;  thence  running 
down  the  creek  to  the  ford  used  in  passing 
from  the  testator's  house  to  his  plantation 
on  the  eastern  side  of  the  creek  called  Dil- 
lon 's;  thence  leaving  the  creek  by  several 
courses  bearing  in  a  northwesterly  direc- 
tion to  the  back  line;  and  thence  with  the 
exterior  lines  to  the  beginning ;  containing 
between  nine  hundred  and  a  thousand  acres 
of  land,  and  embracing  the  mansion-honse, 
the  spring,  and  the  appurtenances.  Subse- 
quently, by  deed  dated  on  the  21st  of  April 
1838,  the  testator  conveyed  to  John  T.  Woot- 
ton and  wife  part  of  the  land  which  he  had 
thus  given  to  Mrs.  Wootton  by  the  will  of 
1836,  of  which  part,  supposed  to  be  about 
five  hundred  acres,  it  is  recited  in  the  deed 
that  he  had  already  placed  John  T.  Wootton 
in  possession.  The  land  thus  conveyed  to 
Wootton  and  wife  is  described  as  beginning 
at  the  mouth  of  the  spring  branch  on  Mar- 
rowbone creek ;  thence  up  the  branch  to  the 
bridge  on  the  public  road;  thence  along 
the  road  a  few  rods  to  where  the  cross  fence 
joins  the  lane  fence  that  divides  the  part 
conveyed  from  the  balance  of  the  tract; 
thence  along  the  said  fence  to  a  lot  des- 
ignated; thence  a  direct  line  to  the  line 
known  as  "Harmer*s,  &c.  Order  line;" 

204  thence  *with  the  exterior  lines  of  the 
tract  to  Marrowbone  creek ;  and  thence 

down  the   creek  to   the  place  of  beginning. 
The  fence  referred  to  in   this  deed   as  the 
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division  line,  begins  at  the  line  fence  a  few 
rods  from  the  Pole  bridg-e  across  the  spring 
branch  before  referred  to,  and  runs  up  the 
branch  to  a  point  at  which  it  crosses  its 
modem  channel  at  a  distance  of  about  one 
hundred  yards  below  the  spring.  Between 
this  fence  and  the  branch  below  the  point 
of  intersection,  and  bounded  on  the  south- 
east by  the  lane  fence,  there  is  embraced  a 
small  piece  of  land  ascertained  to  be  about 
nine  acres. 

The  appellant  contends  that  under  the 
terms  of  the  will  the  whole  of  the  lands 
owned  by  the  testator  lying  on  the  west 
side  of  Marrowbone  creek,  was  devised  to 
her,  (excepting  a  small  piece  of  about 
eighteen  acres  devised  to  the  testator's  son 
KdmundB.  Redd,)  the  quantity  being  about 
eight  hundred  and  fifty  acres  by  one  survey, 
and  about  eight  hundred  and  sixty-five  by 
another.  The  appellees  insist  that  what  is 
described  by  those  terms  is  the  strip  above 
mentioned  of  nine  acres,  and  that  this  strip 
only  passes  by  the  devise.  Or  if  it  do  not 
satisfy  the  terms  of  the  description,  then 
that  the  subject  is  so  vaguely  and  imper- 
fectly described  that  the  devise  is  void  for 
uncertainty. 

That  the  clause  in  question  is  involved  in 
some  doubt  and  obscurity,  will  be  apparent 
when  it  is  considered  that  the  testator  has 
used  a  form  of  expression  which  may  im- 
port the  whole  of  the  tract  on  which  he 
resided,  lying  west  of  Marrowbone  creek, 
or  a  part  of  that  tract  only,  according  to 
the  force  and  effect  qf  the  particulars  of 
description  or  boundary  which  he  has  super- 
added; and  when  it  is  ascertained  that  the 
supposed  boundaries  of  themselves  embrace 
nothing;  that  they  constitute  no  diagram; 
that  in  effect  they  form  but  one  irregular 
line  the  termini  of  which,  the  Pole  bridge 
at  one  extremity  and  the  intersection 
205  with  the  *** Order  line''  at  the  other, 
are  nearly  one  mile  apart.  But  how- 
ever great  may  be  the  doubt  and  obscurity 
which  rest  upon  the  subject,  and  however 
difficult  may  be  the  task  of  eviscerating  the 
intention  of  the  testator,  still  if  it  can  be 
ascertained  by  any  legitimate  means,  it 
must  be  held  sacred,  and  full  effect  must  be 
given  to  it. 

In  performing  the  duty  of  expounding  a 
will,  the  court  will  make  the  amplest  al- 
lowance for  the  unskillfulness  and  negli- 
gence of  the  testator,  technical  informalities 
will  be  disregarded,  the  most  perplexing 
complications  of  words  and  sentences  will 
be  carefully  unfolded,  and  the  traces  of  the 
testator's  intention  will  be  diligently 
sought  out  in  every  part  of  the  instrument, 
and  the  whole  carefully  weighed  together. 

Nor  in  the  performance  of  this  duty  will 
the  judicial  expositor  be  confined  to  its 
mere  contents.  For  an  investigation  into 
the  state  of  facts  under  which  the  will  was 
made  will  often  materially  aid  in  elucidat- 
ing the  scheme  which  the  testator  had  in 
mind  for  the  disposition  of  his  estate. 
Hence  he  will  endeavor  to  place  himself  in 
the  situation  of  the  person  whose  language 
he  is  called  on  to  interpret ;  and  as  this  can 


only  be  done  bv  the  aid  of  extrinsic  evi- 
dence, such  evidence  may  be  resorted  to  for 
the  purpose  of  showing  the  situation  of 
the  testator  and  the  state  of  his  family  and 
of  his  property  at  the  time  of  making  his 
will.  And,  generally,  evidence  may  be 
received  as  to  any  facts  known  to  the  testa- 
tor which  may  reasonably  be  supposed  to 
hav^  influenced  him  in  the  disposition  of 
his  property,  and  as  to  all  the  surrounding 
circumstances  at  the  time  of  making  the 
will.  Wigram  on  Admission  of  Extrinsic 
Evidence  in  Aid  of  the  Interpretation  of 
Wills,  p.  11,  et  seq. ;  Proposition  5,  p.  51. 
Ibid.  p.  57 ;  Smith  v.  Bell,  6  Peters'  R.  68, 
75;  Doe  v.  Martin,  1  Nev.  &.  Mann.  524; 
Shelton  v.  Shelton,  1  Wash.  53,  56 ;  Ken- 
non    V.     McRoberts,    Ibid.    %,    102; 

206  *Ellis  V.  Merrimack   Bridge,  2   Pick. 
R.  243 ;  Brainerd  v.  Coudry,   16  Conn. 

R.  1.  But  if  after  exploring  throughout 
the  entire  contents  of  the  instrument,  aided 
by  a  knowledge  of  all  the  facts  known  to 
the  testator  and  of  all  the  circumstances 
surrounding  him  at  the  time  of  making  it, 
the  judicial  expositor  is  unable  to  penetrate 
through  the  obscurity  in  which  the  testator 
has  involved  his  intention  as  to  a  material 
fact,  the  failure  of  the  intended  testamen- 
tary disposition  is  the  inevitable  conse- 
quence. Conjecture  cannot  be  permitted 
to  usurp  the  place  of  judicial  conclusion, 
nor  to  supply  what  the  testator  has  failed 
sufficiently  to  indicate.  The  law  has  pro- 
vided a  definite  successor  to  the  estate  in 
the  absence  of  a  testamentary  disposition, 
and  the  heir  is  not  to  be  disinherited  un- 
less by  express  words  or  necessary  implica- 
tion. 1  Jarman  on  Wills  315 ;  Wigram  on 
Ex.  Ev.  Prop.  6,  p.  11 ;  1  Greenleaf 's  Ev.  { 
287,  n.  1. 

The  parties  in  this  case  have  taken  much 
testimony  as  to  the  situation  of  the  testa- 
tor and  his  family  and  property,  and  of  other 
facts  and  circumstances  surrounding  him 
at  the  time  of  making  his  will,  with  a  view 
to  elucidate  his  intention  and  the  scheme 
which  he  had  framed  for  the  disposition  of 
his  property.  That  all  the  evidence  of  this 
character  may  properly  and  legitimately  be 
considered  in  passing  upon  the  construction 
of  the  will,  cannot  be  doubted.  But  there 
is  another  kind  of  testimony  also  offered, 
which  comes  in  a  more  questionable  shape, 
and  to  which  exception  has  been  taken. 
With  a  view  to  show  that  it  was  the  inten- 
tion of  the  testator  in  the  second  clause  of 
his  will  to  give  to  her  all  of  the  land  which 
he  owned  on  the  west  side  of  Marrowbone 
creek  (excepting  the  small  piece  devised  to 
Edmund  Redd),  the  appellant  has  taken  the 
depositions  of  various  witnesses  to  prove 
declarations  made  by  the  testator,  that  he 
had  given  that  part  of  his  lands  to  her 

207  by  his  will,  *or  that  it  would  be  hers 
at   his  death,    or   that  he  intended  to 

give  it  to  her  at  his  death,  or  other  state- 
ments of  the  like  import.  The  proofs  of 
this  character  are,  however,  far  from  being 
satisfactory.  Some  of  the  witnesses  by 
whom  they  are  made  are  effectually  dis- 
credited.    Others  appear  to  differ  as  to  what 
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the  testator  stated  he  intended  for  Mrs. 
Wootton.  For  example,  the  witness  Patter- 
son states  that  he  understood  the  testator 
to  say  she  would  g-et  the  land  down  to  the 
mouth  of  Crouch's  branch ;  thence  up  the 
branch  and  crossing:  the  road  to  the  *' Order 
line;*'  and  that  the  place  called  '* Crouch's 
field"  was  to  be  sold  along  with  the  land 
on  the  opposite  side  of  the  creek  called 
** Wash's  place"  or  "the  quarter."  And 
yet  Crouch's  field  constituted  a  considerable 
portion  of  the  mansion-house  tract  on  the 
west  side  of  the  creek,  which  is  now  claimed 
by  the  appellant.  But  if  the  testimony  of 
this  character  were  sufficiently  clear  and 
explicit,  I  should  think  it  not  entitled  to 
any  consideration.  It  is  well  settled  that 
such  evidence  is  inadmissible  to  make  out 
a  testamentary  gift.  A  party  seeking  to 
maintain  a  devise,  must  show  it  by  a  will 
in  writing ;  and  it  would  be  wholly  incon- 
sistent with  this  rule,  where  a  testator  has 
failed  to  make  a  perfect  and  explicit  dis- 
closure of  his  scheme  of  disposition  in  his 
will,  to  permit  its  deficiencies  to  be  sup- 
plied by  parol  proofs  of  declarations  of  the 
testator,  or  other  similar  evidence  of  actual 
intention.  The  enquiry  is  not  what  the 
testator  meant  to  express,  but  what  the 
words  which  he  has  used  do  express ;  and 
to  such  an  enquiry  evidence  of  instructions 
given  by  the  testator  for  his  will,  or  of 
his  declarations  as  to  what  were  his  inten- 
tions in  the  disposition  which  he  had  made, 
or  as  to  the  disposition  which  he  intended 
to  make  of  his  property,  is  obviously  inap- 
plicable; and  the  authorities  against  its 
admissibility   are   numerous  and  decisive. 

Wigram,  Prop.  6,  p.  83,  89,  97;  Ben- 
208      net  v.  Davis,  2  P.  *Wms.  316;  Strode 

V.  I^ady  Falkland,  3  Chy.  R.  98; 
Brown  v.  Selwin,  Cas.  Temp.  Talbott  240; 
Lord  Walpole  v.  Earl  of  Cholmondeley, 
7  T.  R.  138 ;  New  burgh  v.  Newburgh,5  Madd. 
R.  364;  Goodringe  v.  Goodringe,  1  Ves, 
sen.  231 ;  Murray  v.  Jones,  2  Ves.  &  Beame 
313;  Preedy  v.  Hottom,  4  Adolp.  &  Ell.  76; 
Hiscocks  V.  Hiscocks,  5  Mees.  &  Welsb.  363 ; 
Miller  v.  Travers,  8  Bing.  R.  244 ;  Jackson 
V.  Sill,  11  John.  R.  201.  The  only  excep- 
tions to  the  rule  are  certain  special  cases  in 
which  it  is  found  that  the  terms  used  ap- 
ply indifferently  and  without  ambiguity  to 
each  of  several  different  subjects  or  per- 
sons. In  such  cases  evidence  will  be  re- 
ceived to  prove  which  of  the  subjects  or 
persons  so  described  was  intended  by  the 
testator.  Wigram,  Prop.  7,  p.  101;  p.  183, 
pi.  215. 

L/aying  aside  then  all  these  declarations 
of  the  testator,  and  other  similar  evidence 
of  actual  intention,  as  contradistinguished 
from  the  surrounding  circumstances,  we 
must  endeavor,  with  the  aid  of  the  latter,  to 
place  ourselves  in  his  situation,  and  thus 
interpret  the  language  he  has  used.  We 
must  declare,  if  we  can,  what  intention  he 
has  expressed  with  sufficient  legal  certainty, 
not  the  intention  which  he  may  have  enter- 
tained, but  which  he  has  failed  sufficiently 
to  manifest.  Guy  v.  Sharp,  1  Myl.  &  Keen 
589,  602;  Martin  v.  Drinkwater,  2  Beav.  R. 
215. 


In  the  construction  of  wills  it  is  a  well 
settled  rule  that  effect  must  be  given  to 
every  word  of  the  will,  if  any  sensible 
meaning  can  be  assigned  to  it  not  incon- 
sistent with  the  general  intention  on  the 
whole  will  taken  together.  Words  are  not 
to  be  changed  or  rejected  unless  they  mani- 
festly conflict  with  the  plain  intention  of 
the  testator,  or  unless  they  are  absurd, 
unintelligible  or  unmeaning,  for  want  of 
any  subject  to  which  they  can  be  applied. 
Gray  v.  Minnethorpe,  3  Ves.  jr.  R.  103; 
Constantine  v.  Constantine,  6  Ves.  R.  100; 
Doe  ex  dem.  Baldwin   v.    Rawding*  2 

209  Bam.  &  Aid.  •441,  451 ;  Chambers  v. 
Brailsford,    2  Meriv.    R.    25;  Doe   t. 

Lyford,  4  Mau.  &  Sel.  550:  And  though  it 
may  be  possible  the  testator  intended  to 
give  more,  yet  if  there  be  a  subject  found 
to  satisfy  the  description,  the  court  can 
neither  enlarge  nor  extend  it.  Doe  ex  dem. 
Chichester  V.  Oxenden,  3  Taunt.  R.  147;  Doe 
ex  dem.  Oxenden  v.  Chichester,  4  Dow. 
Pari.  R.  65;  Jackson  v.  Sill,  11  John.  R.  201. 
But  where  the  subject  is  sufficiently  and 
clearly  ascertained,  though  there  be  added 
particulars  of  description  which  are  found 
to  be  false  or  mistaken,  effect  will  be  given 
to  the  devise  notwithstanding;  and  these 
false  or  mistaken  particulars  of  description 
will  be  rejected.  Here  the  maxim  ''falsa 
demon st ratio  non  nocet  cum  de  corpore 
constat"  properly  applies.  Thus,  where 
a  testator  devised  ''all  that  his  farm  called 
Trogue's  farm,  in  the  parish  of  Darley, 
now  in  the  occupation  of  A.  Clay ;"  but  two 
certain  closes  which  were  part  of  Trogue's 
farm  were  not  in  the  occupation  of  the  per- 
son named.  Yet  it  was  held  that  the  devise 
embraced  the  whole  of  Trogue's  farm,  and 
was  not  affected  by  the  mistaken  terms  of 
description  superadded;  which  might  ac- 
cordingly be  rejected.  Goodtitle  v.  South- 
em,  1  Mau.  &  Sel.  299.  So  where  a 
testator  devised  to  his  wife  his  farm  at 
Bovington,  in  the  tenure  of  John  Smith, 
Ac,  a  portion  of  the  farm  was  excepted  out 
of  the  lease  to  Smith,  but  it  was  held  that 
the  words  "in  the  tenure  of  John  Smith/* 
were  but  additional  terms  of  description  of 
a  subject  already  sufficiently  designated, 
and  being  mistaken,  might  be  rejected.  So 
that  the  whole  of  the  farm  was  held  to  have 
passed  by  the  devise.  Goodtitle  v.  Paul, 
2  Burr.  R.  1089.  So  where  there  was  a  de- 
vise of  all  of  a  farm  and  lands  called  Colt's 
Foot  farm  now  on  lease  to  Mary  Fields  at 
the  3'early  rent  of  one  hundred  and  fifty 
pounds,  a  close  of  seven  acres,  part  of  Colt's 
Foot  farm,  but  excepted  out  of  Mary 

210  Fields'     lease,     was     held    to    *have 
passed.     Down  v.   Down,  7  Taunt.  R. 

343.  So  where  a  testatrix  devised  all  her 
Briton  Ferry  estate,  which  was  afterwards 
described  as  "situate,  lying  and  being  in 
the  count)'  of  Glamorgan  in  the  principality 
of  Wales."  A  part  of  the  Briton  Ferry 
estate  was  in  fact  situate  in  the  county  of 
of  Brecon ;  yet  held  that  the  whole  passed. 
Doe  V.  Earl  of  Jersey,  1  Barn.  &  Aid.  550. 
A  similar  decision  was  made  in  a  case  in 
Maryland,  in    which   a   testator   devised   a 
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tract  of  land  by  name,  but  which  he  went 
on  to  describe  as  lying  in  a  particular 
county.  This  was  deemed  but  a  mistaken 
description,  and  it  was  held  that  the  whole 
tract  passed  though  part  lay  in  another 
county.  Hammond  v.  Ridgly,  5  Harr.  & 
John.  245.  See  also  Hastead  v.  Searle,  1 
L#d.  Raym.  728;  Wrotesley  v.  Adams, 
Plowd.  187, 191 ;  Goodright  v.  Pears,  11  East. 
57. 

The  doctrine  of  these  and  similar  cases 
the  counsel  for  the  appellant  seek  to  invoke 
into  this  case.  They  maintain  that  as  the 
particulars  of  description  in  the  nature  of 
boundaries  contained  in  the  devise  to  her 
constitute  together  but  one  irregular  line, 
the  termini  of  which  are  nearly  one  mile 
a  part,  describe  nothing,  embrace  nothing, 
they  must  be  disregarded.  It  is  argued  with 
great  force  that  if  such  particulars  giving 
a  false  or  mistaken  description  of  the  sub- 
ject, would  not  defeat  the  devise,  still  less 
should  they  do  so,  if  they  give  no  descrip- 
tion, if  they  amount  to  nothing  more  than 
an  abortive  and  ineffectual  effort  to  de- 
scribe something  which  it  is  impossible  for 
them  to  describe.  It  is  therefore  insisted 
that  these  particulars  of  boundary  should 
be  wholly  rejected  as  unmeaning  and  in- 
sensible, and  that  the  subject  of  the  devise 
should  be  ascertained  from  the  previous 
description,  which  they  allege  is  sufficient 
to  identify  it  as  the  *^home  place''  of  the 
testator,  or  the  whole  of  his  Marrowbone 
lands     lying     on     the    west    side    of    the 

cteek. 
211  *But   in   order   to   bring    this  case 

within  the  influence  of  the  principle 
asserted  in  the  cases  above  cited,  and  the 
other  cases  to  be  found  to  the  same  effect, 
and  to  reject  the  particulars  of  boundary 
found  in  the  devise,  it  must  appear  that  the 
other  words  of  the  clause  give  a  clear,  cer- 
tain and  unambiguous  description  of  the 
subject  devised;  and  that  the  particulars 
gfiven  are  but  words  of  suggestion  and 
affirmation  superadded  as  further  descrip- 
tive of  a  subject  already  and  efficiently 
indicated.  If  on  the  other  hand,  such  par- 
ticulars are  restrictive  in  their  character,  if 
they  serve  to  narrow  and  limit  the  extent 
of  the  subject  pointed  out  by  the  previous 
words,  they  never  can  be  rejected.  And  if 
there  be  a  subject  found  which  satisfies  the 
whole  description  taken  together,  evidence 
cannot  be  received  to  show  that  the  testator 
intended  a  greater  or  different  subject.  If 
this  were  permitted,  it  would  be  in  effect 
to  make  a  will  for  a  testator  by  parol  when 
the  law  requires  that  it  shall  be  evidenced 
by  writing.  And  it  would  be  dangerous  to 
permit  words  of  restriction  used  in  a  will 
intended  to  narrow  or  curtail  the  dimen- 
sions of  the  subject  pointed  out,  to  be  re- 
jected, and  allow  the  party  to  claim  under 
the  general  terms  of  the  devise  discharged 
of  the  restriction.  The  effect  might  be  to 
impute  to  a  testator  a  meaning  which  he 
never  intended,  and  to  make  him  thus  give 
the  whole  when  it  was  his  wish  and  inten- 
tion to  give  part  only.  Thus  for  example, 
in  this  case,  if  the  testator's  mansion-house 


tract,  instead  of  lying  wholly  within  the 
county  of  Henry,  had  lain  partly  in  that 
county  and  partly  in  Pittsylvania,  and  he 
had  omitted  the  name  of  the  county  in  this 
clause  of  his  will,  so  that  it  read  '  *I  give  to 
my  daughter  I^ucy  D.  Wootton  all  that  part 
of  my  Marrowbone  lands  whereon  I  now 
live  in  the  county  of  ."  Here  would  be 
an  imperfect,  incomplete  description,  creat- 
ing an  ambiguity  patent  on  the  face  of 
the  will.     Nor  could  the  blank  be  filled 

212  by  *evidence.     Hunt  v.  Hort,   3  Bro. 
C.  C.  311 ;  Miller  v.   Travers,  8  Bing. 

R.  244 ;  Wigram,  p.  88,  pi.  121.  The  super- 
added words,  however,  could  not  be  regarded 
as  merely  words  of  description  of  a  subject 
already  sufficiently  described.  They  would 
plainly  appear  to  have  been  intended  to 
be  words  of  restriction,  an^  to  reject  them 
would  be  to  give  the  whole  of  the  lands  in 
both  counties,  when  it  was  the  testator's 
intention  to  give  the  part  lying  in  one  only. 
Numerous  cases  in  which  words  of  descrip- 
tion found  in  a  devise  were  yet  held  to  be 
restrictive,  and  therefore  such  as  were  not 
to  be  disregarded  are  to  be  found  in  the 
reported  decisions.  Thus  in  Woodden  v. 
Osboum,  Cro.  Bliz.  674,  the  words  *4n  Coke- 
field"  were  held  to  be  restrictive,  and  to 
limit  the  devise  of  all  the  testator's  Hayes 
land  to  such  as  he  had  in  Cokefield,  though 
it  appeared  that  he  had  other  lands  called 
Hayes  lands  in  Cranfield.  In  Parkin  v. 
Parkin,  5  Taunt.  R.  321,  the  devise  was  of 
all  the  lands,  tenements,  &c. ,  of  the  testa- 
tor in  the  township  of  Thurgoland,  'Uhen 
in  his  own  occupation."  At  the  time  of 
making  his  will  the  testator  was  seized  of 
a  messuage  and  five  acres  of  land  in  the 
township  of  Thurgoland,  which  were  then 
in  his  own  occupation.  He  was  also  seized 
of  an  inn  and  nine  acres  of  land  in  the 
same  township,  but  which  were  not  at  that 
time  occupied  by  him.  Held,  that  the  words 
of  occupation  were  clearly  restrictive,  and 
that  the  inn  and  nine  acres  did  not  pass  by 
the  devise.  So  where  a  testator  reciting 
that  he  was  seized  of  divers  freehold  lands 
in  Islington,  and  certain  copyholds,  *'and 
all  which  lands,  &c. ,  were  subject  to  a  mort- 
gage thereof  made  by  him,"  (which  he 
described),  gave  and  devised  all  his  said 
freehold  and  copyhold  lands  and  heredita- 
ments. At  the  date  of  the  will  the  testator 
owned  twenty-one  acres  of  freehold  lands 
in  Islington,  which  were  not  embraced 
by  the  mortgage  mentioned  in  the  will; 
and  it  was  held  that  the  words  refer- 

213  ring  to  the  *mortgage  were  to  be  re- 
garded  as     restrictive,      so   that   the 

twenty-one  acres  did  not  pass  by  the  devise. 
PuUin  V.  PuUin,  3  Bing.  R.  47.  In  Jackson 
V.  Sill,  the  words  "which  I  now  occupy," 
annexed  to  a  devise  of  lands,  were  held  to 
be  restrictive,  and  not  such  terms  of  addi- 
tional description  as  could  be  rejected ;  and 
it  was  accordingly  held  that  a  tract  of  land 
of  ninety  acres,  which  the  testator  had 
leased  to  another  person  before  making  his 
will,  did  not  pass  by  the  devise.  So  in 
another  case,  the  words  ''on  which  I  now 
live,"  annexed  to  a  devise  of  lands,  received 


557 


12  QRATT. 


Virginia  Rbports,  Annotated. 


214,  216,  216 


a  similar  construction,  and  were  held  to  ex- 
clude a  lot  of  sixteen  acres  not  adjoining^ 
and  which  had  been  on  lease  to  others. 
Jackson  v.  Moyer,  13  John.  R.  531.  Other 
cases  are  to  be  found  in  which  under  differ- 
ent forms  the  same  principle  is  asserted  and 
enforced. 

We  come  then  to  the  question  whether 
the  words  of  local  description  in  the  nature 
of  boundaries  found  in  the  devise  in  this 
case  are  terms  of  additional  description 
merely  superadded  where  the  subject  of  the 
devise  had  been  already  clearly  and  unmis- 
takably indicated,  as  the  whole  of  the  lands 
on  the  west  side  of  Marrowbone  creek?  Or 
were  those  words  intended  to  be  restrictive 
in  their  character,  so  as  to  limit  the  devise 
to  a  portion  of  those  lands,  and  if  so,  to 
what  portion?  And  here  the  enquiry  at 
once  suggests  itself,  why  should  the  testa- 
tor, if  he  had  intended  to  give  the  whole  of 
the  lands  on  the  west  side  of  the  creek,  have 
added  any  boundaries  at  all?  The  obvious 
and  plainest  mode  of  making  such  a  devise 
would  have  been  to  give  all  the  lands  on 
the  west  side  of  the  creek,  or  in  the  form 
adopted  by  the  testator,  to  stop  at  the  end 
of  the  words  **  whereon  I  now  live,**  and  the 
addition  of  boundaries  was  wholly  unnec- 
essary. But  this  he  has  not  done.  He  has 
adopted  a  form  of  expression,  *^all  that 
part  of   my   Marrowbone   lands,**     which, 

whilst  it  might  import  all  the  lands  on 
214      the  west  side  *of  the  creek  if  it   had 

stopped  with  the  words  ** whereon  I 
now  live,'*  may  and  must  import  a  part  of 
those  lands  only,  if  the  words  of  description 
superadded  operate  to  restrict  it  to  a  'part. 
And  we  are  not  without  a  history  of  the  par- 
ticular form  of  expression  used.  The 
words  of  the  devise  were  copied  from  the 
will  of  1836  down  to  the  word  ** beginning," 
inclusive,  and  then  different  boundaries 
were  inserted  in  place  of  those  found  in 
that  will.  By  the  will  of  1836  the  testator 
did  not  give  the  whole  of  the  mansion-house 
tract  or  the  lands  lying  on  the  west  side  of 
the  creek  to  the  appellant,  but  gave  a  part 
only:  for  the  boundaries  given  excluded 
all  that  i)ortion  lying  north  of  Crouch's 
branch  and  of  a  line  running  from  the  pub- 
lic road  where  it  crossed  the  branch  to  the 
''Order  line,**  being  about  four  hundred  and 
iive  acres.  So  that  we  see  the  boundaries 
which  followed  the  same  form  of  expression 
.  in  the  will  of  1836  were  intended  to  restrict 
the  general  description  to  that  portion  of 
the  land  on  the  west  side  of  the  creek  lying 
south  of  Crouch's  branch  and  the  line  above 
specified.  It  is  true  those  boundaries  are 
replaced  by  different  boundaries  in  the 
will  of  1843 ;  but  when  the  testator  used  the 
same  form  of  expression  in  the  latter  though 
giving  different  boundaries,  it  may  not 
be  unreasonable  to  infer  that  he  intended 
the  boundaries  to  perform  a  similar  office 
to  that  for  which  they  had  served  in  the 
will  of  1836,  and  restrict  the  devise  to  a  part 
of  the  mansion-house  tract.  It  will  be  seen 
too  that  when  the  testator  speaks  of  the 
whole  of  a  tract,  he  says  **a  tract,"  and 
gives  a  general  designation  of  the  land  in- 


tended, without  attempting  to  give  the  ex- 
terior boundaries.  Where,  however,  he 
speaks  of  part  of  a  tract,  he  nses  the  ex- 
pression ''that  part,"  and  then  goes  on  to 
describe  the  part  intended  by  boundaries  or 
some  specific  local  demarcation.  This  would 
seem  to  have  been  his  mode  of  thought 
upon  the  subiect,  and    it  may  almost 

215  be  regarded  *as  a  law  of  the  will.     It 
tends  to  show  that  when  the  testator 

uses  the  expression  "a  part  of  his  lands," 
he  has  in  mind  a  part  to  be  circumscribed 
by  metes  and  bounds,  not  the  whole  of  a 
tract  to  be  designated  by  general  terms  of 
description. 

Again.  If  the  testator  intended  to  give 
the  whole  of  the  lands  on  the  west  side  of 
the  creek,  why  not  commence  the  bound- 
aries at  some  point  on  the  creek,  or  at  the 
terminus  of  some  one  of  the  exterior  lines? 
Why  commence  in  the  middle  of  a  line  at 
a  point  some  eighty  or  ninety  poles  trotn 
the  creek?  If  on  the  other  hand,  he  in- 
tended to  give  only  the  nine  acres  lying  be- 
tween the  line  of  his  deed  to  Wootton  and 
wife  and  the  spring  branch,  then  he  com- 
menced his  description  at  the  point  at  which 
he  naturally  would  and  ought  to  commence 
it.  For  it  is  at  that  point  that  the  line  of 
the  deed  deflects  from  the  course  of  the 
spring  branch  and  runs  along  the  lane  to 
the  cross  fence,  and  thence  with  that  fence 
as  stated  in  the  deed,  so  as  to  form  a  diagram 
with  the  spring  branch,  embracing  the  nine 
acres,  the  apex  of  which  is  at  the  point 
designated  as  that  of  the  beginning. 

It  is  to  be  observed  too  that  in  the  fifth 
clause  of  his  will  the  testator  gives  to  his 
son  Bdmund  Redd  a  part  of  his  land  lying 
on  the  west  side  of  the  creek,  which  he 
described  by  specific  boundaries. «  This, 
though  perfectly  consistent  with  the  devise 
to  Mrs.  Wootton,  if  it  be  restricted  to  the 
nine  acres,  is  yet  irreconcilable  with  it  if  it 
is  to  be  regarded  as  a  devise  of  all  the  lands 
on  the  west  side  of  the  creek.  It  is  true 
that  irreconcilable  devises  may  occnr  in  a 
will,  so  that  all  cannot  stand  together,  and 
that  in  such  a  case,  where  the  repugnancy 
plainly  appears,  the  prior  devise  must 
yield  to  that  which  is  posterior  in  local  po- 
sition so  far  as  may  be  absolutely  necessary 
to  give  effect  to  the  latter,  but  no  further. 
But  where  the  enquiry  is  as  to  what  is 

216  embraced  in  the  prior  dtfvise,  *a  sub- 
sequent devise  may  be  properly  looked 

to  as  tending  to  show  the  true  subject  of  the 
former  devise ;  for  it  will  not  be  supposed 
that  the  testator  intended  to  give  by  the 
posterior  devise  what  he  had  already  given 
by  the  former.  It  is  said,  however,  that 
the  land  devised  to  Edmund  Redd  was  not 
a  part  of  the  Marrowbone  lands.  But  it  is 
nowhere  shown  to  be  a  separate  and  distinct 
tract.  The  proofs  are,  I  think,  rather  the 
other  way.  Perkins  says  expressly  that  he 
believed  it  was  a  part  of  the  Marrowbone 
tract  on  which  the  testator  lived ;  and  Pat- 
terson, Dillon  and  Dupuy  seem  to  regard 
all  the  testator's  lands  on  the  west  side  of 
the  creek  as  part  of  his  home  place  or  Mar- 
rowbone lands.     It  is   so  laid  down  on  the 
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plat  of  Wingiield ;  on  that  of  Graves  it  is 
not  so  represented.  The  argument  indeed 
is  that  by  the  terms  ** Marrowbone  lands,*' 
all  the  testator's  lands  on  both  sides  of  the 
creek  were  included ;  and  that  by  the  words 
**all  that  part  of  my  Marrowbone  lands 
whereon  I  now  live,"  was  meant  that  por- 
tion of  them  lying  on  the  west  side  of  the 
creek,  and  not  a  part  of  the  latter. 

With  regard  to  the  meaning  thus  assigned 
to  the  terms  ** Marrowbone  lands,"  I  will 
here  remark  that  whilst  such  a  form  of  ex- 
pression is  frequently,  perhaps  most  usually 
employed  to  denote  the  lands  on  both  sides 
of  the  water  course  named,  yet  it  is  not  of 
necessity  used  in  that  sense  only.  From  the 
situation  of  lands  on  one  aside  relatively  to 
a  water  course  and  to  some  other  stream 
uniting  wih  the  former  upon  which  they  may 
chance  also  to  lie,  or  from  some  other  local 
circumstance  or  t>ecause  they  had  acquired 
some  other  notorious  name  and  designation, 
it  might  very  well  happen  that  the  lands  on 
the  other  side  only  would  take  the  name  of 
the  particular  water  course.  And  the  ques- 
tion is,  in  what  sense  did  the  testator  use 
the  terms?  What  lands  did  he  intend  to 
designate  by  the  words  ' 'Marrowbone 
lands?"  The  proofs  tend  rather 
217  *to  show  that  it  was  his  habit  to 
apply  those  terms  to  the  mansion- 
house  tract,  the  lands  on  the  west  side  of 
the  creek,  whilst  he  spoke  of  the  lands  on 
the  opposite  as  *' Wash's  place  or  the 
quarter,"  and  some  times  as  ^* Ellis'." 

But  is  is  said  there  was  no  inducement  to 
g'ive  Mrs.  Wootton  the  nine  acres;  that  it 
YTSLS  of  little  value  to  any  one,  and  of  no 
peculiar  value  to  her;  and  that  in  point  of 
fact  when  he  made  his  will,  the  testator 
regarded  it  as  already  hers,  because  he  be- 
lieved the  spring  branch  was  the  line 
between  his  land  and  that  conveyed  to 
Wootton  and  wife.  I  do  not  think  it  satis- 
factorily proven  that  such  was  the  testd tor's 
impression.  It  is  true  some  of  the  wit- 
nesses testify  to  their  having  heard  him 
speak  of  the  spring  branch  as  the  line,  or 
say  that  the  lands  south  of  the  spring  branch 
belonged  to  Wootton  and  wife.  Others  say 
that  he  recognized  the  fence  as  the  line ; 
and  it  is  proved  that  he  had  a  part  of  the 
strip  between  the  fence  and  the  branch  in 
cultivation.  It  may  be  that  in  speaking  of 
the  branch  as  the  line  or  of  the  land  south 
of  the  branch  as  the  land  of  Wootton  and 
wife,  he  intended  only  to  give  a  general 
idea  of  the  course  of  the  division  line, 
-veithout  designing  to  state  with  precision 
the  exact  line  named  in  the  deed  which  he 
knew  run  so  near  the  branch. 

In  the  original  bill  filed  by  the  appellant 
there  is  no  suggestion  of  any  such  belief 
or  impression  having  been  entertained  by 
the  testator;  and  whilst  it  is  admitted  that 
the  fence  was  the  line,  it  is  not  intimated 
that  any  other  had  been  recognized  by  him. 
^he  line  is  described  minutely  and  unmis- 
takably in  the  deed.  It  leaves  the  branch 
at  the  Pole  bridge  and  runs  along  the  road 
a  few  rods  to  the  junction  of  the  cross  fence 
with  the  line  fence ;  thence  with  the  former 


to  the  horse  lot,  Ac,    And  from  the  manner 
of  expression  used  in   the   deed,    and 

218  the   similarity   of    style   and  in  *the 
mode  of  spelling   a   particular  word, 

one  might  infer  that  it  was  written  by  the 
same  person  who  wrote  the  two  codicils 
purporting  to  have  been  written  by  the  tes- 
tator himself.  But  however  this  may  be, 
he  was  doubtless  familiar  with  the  contents, 
and  knowing  the  ground  perfectly,  he  may 
have  had  some  reason  when  he  made  the 
deed  for  deviating  from  the  spring  branch 
and  adopting  the  fence  as  the  division  line 
instead.  He  is  represented  by  all  the  wit- 
nesses who  speak  of  his  mental  character 
and  capacity,  as  being  a  man  of  vigorous 
intellect,  and  remarkable  for  caution  in  the 
transaction  of  business.  It  is  difficult  to 
suppose  that  such  a  man  would  in  a  few 
years  have  forgotten  or  become  confused 
about  a  division  line  which  he  had  carefully 
established  between  his  own  land  and  that 
of  a  neighbor;  while  upon  the  other  hand, 
if  he  had  changed  his  purpose  of  giving  a 
large  part  of  his  home  place  to  Mrs.  Woot- 
ton as  he  certainly  had  in  regard  to  his  son 
Edmund  Redd,  it  might  have  occurred  to 
him  that  it  would  be  proper  (not  knowing 
into  whose  hands  the  homestead  might  fall) 
to  secure  to  Mrs.  Wootton  the  strip  between 
the  spring  branch  and  the  fence  as  he  seems 
to  have  thought  it  proper  to  secure  to  EJd- 
mund  Redd  the  small  piece  of  eighteen 
acres  on  the  opposite  side  of  the  tract,  north 
of  the  still-house  branch.  He  may  have 
thought  (as  many  of  the  witnesses  exam- 
ined seem  to  think)  that  it  would  be  im- 
portant to  Mrs.  Wootton  to  have  free  access 
to  the  branch  for  water  for  her  hands  and 
stock,  of  which  the  supply  would  seem  to 
have  been  otherwise  scanty  on  that  side  of 
her  land :  and  he  knew  that  to  run  with  the 
branch  would  straighten  the  line,  save 
fencing  and  improve  the  form  of  both 
properties,  while  it  would  substitute  a 
permanent  natural  boundary  for  one  easily 
changed  and  in  its  nature  perishable.  That 
the  will  devises  to  Mrs.  Wootton  while  the 
deed  is  to  Wootton  and  wife,  offers  no 

219  difficulty.  Husband  and  *wife  are 
treated  as  one  both  in  common  par- 
lance and  in  law  for  most  practical  purposes, 
and  from  the  character  of  the  provisions  of 
his  will  the  testator  appears  not  to  have  dis- 
criminated between  them. 

I  think  there  is  not  much  force  in  the  ar- 
gument that  such  terms  as  ^'all  that  part  of 
my  Marrowbone  lands"  could  not  have  been 
intended  to  describe  a  small  piece  of  land  of 
nine  acres.  **A11  that  part"  is  but  a  formal 
mode  of  legal  expression,  importing  the 
entirety  of  the  thing  devised,  whatever  it 
may  be,  and  not  that  it  is  either  great  or 
small.  They  were  evidently  used  as  words 
of  form,  copied  from  the  will  of  1836,  which 
the  testator  had  adopted  as  his  guide  as 
to  the  formal  parts  of  the  instrument,  whilst 
the  substantial  parts  were  supplied  by  writ- 
ten memoranda  or  dictated  orally  by  him 
at  the  time.  Nor  is  there  any  thing  in  the 
local  position  of  the  devise  to  Mrs.  Woot- 
ton, being  the  second  clause  of  the  will,    to 
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raise  a  presumption  that  the  testator  in- 
tended to  give  her  a  larg^e  or  substantial  part 
of  his  lands,  for  we  see  that  the  bequest 
that  precedes  it,  constituting  the  first  clause 
of  the  will,  is  a  nominal  one  of  one  dollar 
to  his  grand  daughter  Mrs.  Preston. 

Some  stress  has  been  placed  on  the  fact 
that  the  wife  of  the  testator  and  some  of 
his  children  were  buried  on  the  home  tract ; 
and  it  is  urged  that  it  is  not  likely  the  testa- 
tor would  have  directed  that  tract  to  be  sold, 
and  thus  rendered  it  liable  to  pass  into  the 
hands  of  strangers.  Upon  subjects  of  this 
character  men  differ  in  their  feelings  and 
sentiments.  In  this  country,  where  the 
character  of  our  institutions  combines  with 
the  spirit  of  the  age  to  encourage  the  ready 
disposal  of  property  of  all  kinds,  which  is 
accordingly  constantly  changing  hands,  this 
sentiment  of  attachment  and  veneration  for 
a  particular  spot,  where  rest  the  remains  of 
the  deceased,  is.  liable  to  be  weakened  and 
impaired.     We  have  no  clue  to   what 

220  may  have  *been  the  particular   senti- 
ments of  the   testator  on  this   point, 

though  we  see  that  he  directs  all  his  negroes 
to  be  sold,  among  whom,  it  is  said,  were 
old  and  valuable  family  servants.  It  may 
be  that  the  value  of  the  improvements  on 
the  home  place  was  such  as  to  render  it 
difficult  to  divide  it  in  a  manner  that  he 
approved,  and  he  may  have  thought  that 
some  member  of  his  family  would  buy  it  in 
at  the  sale.  At  best,  it  is  a  mere  circum- 
stance, and  one  of  little  weight  or  signifi- 
cance. 

But  little  light  is  thrown  upon  this  sub- 
ject by  a  comparison  of  the  amounts  that 
will  have  been  received  by  the  different 
children  in  the  form  of  advancements,  and 
of  their  respective  shares  under  the  will. 
In  Choat  v,  Yeates,  1  Jac.  &  Walk.  104, 
Sir  Thomas  Plumer  (master  of  the  rolls) 
remarked,  '^It  is  always  the  safest  mode  of 
construction  to  adhere  to  the  words  of  the 
instrument,  without  considering  either 
circumstances  arising  aliunde  or  calcula- 
tions that  may  be  made  as  to  the  amount  of 
the  property  and  of  the  consequences  flow- 
ing from  any  particular  interpretation." 
This  remark  is  cited  with  approbation  by 
the  vice  chancellor  in  Parker  v.  Marchant, 
1  Younge  &  Col,  290,  310.  But  from  the 
best  estimate  which  I  have  been  enabled 
to  make  from  the  materials  in  the  record,  I 
think  Mrs.  Wootton  will  have  received 
considerably  more  than  either  one  of  several 
of  the  children,  and  it  may  not  be  very 
remarkable  that  she  may  get  less  than  some 
of  the  others.  The  evidence  does  not,  I 
think,  establish  any  thing  like  a  marked 
partiality  or  favoritism  on  the  part  of  the 
testator  towards  any  of  his  children.  There 
are  some  rather  vague  expressions  of  opin- 
ion by  witnesses  that  Mrs.  Wootton  was  a 
favorite,  and  some  declarations  proved  of 
Edmund  Redd  to  that  effect.  The  reasons 
assigned  for  such  opinion  are  not  very  sat- 
^  isfactory,  and  the  general  effect  of  the  evi- 
dence  is    rather   to   prove   that     the 

221  testator   ^cherished  feelings  of  kind- 
ness and  parental  affection  towards  all 


of  his  children.  And  it  would  seem  to  be 
unexplained  why  the  testator  should  have 
given  to  Mrs.  Wootton  the  further  sum  of 
dne  thousand  dollars  by  a  codicil  if  he  had 
in  fact  given  to  her  the  whole  of  the  home 
place :  whilst  on  the  supposition  that  he  had 
given  her  the  nine  acres  only,  a  ready  rea- 
son is  suggested  for  his  giving  her  that 
additional  legacy. 

The  objection  which  has  been  urged  to 
construing  the  devise  to  be  of  the  nine 
acres,  that  the  testator  is  thereby  made  to 
give  to  Mrs.  Wootton  a  piece  of  land  already 
belonging  to  her  on  the  south  side  of  the 
fence  where  the  branch  passes  on  that  aide 
near  the  spring,  is  I  think  sufficiently  ex- 
plained by  the  testimony.  It  is  shown  that 
the  true  original  channel  of  the  branch  "was 
upon  the  north  side  of  the  fence  throughont, 
but  that  in  consequence  of  a  large  deposit 
made  on  a  lot  of  the  testator  on  the  branch, 
its  course  had  been  changed  at  that  point 
and  made  to  pass  on  the  south  aide  of  the 
fence;  and  that  if  such  deposit  were  re- 
moved, the  branch  would  resume  its  orig- 
inal channel.  Ajud  when  the  testator  spoke 
of  the  branch,  it  may  be  presumed  he  re- 
ferred to  its  proper  original  course  and  not 
to  the  new  or  artificial  channel  occasioned 
by  the  obstruction.  There  may  be  more 
difficulty  in  explaining  why  the  testator 
should  have  called  to  run  from  the  head  of 
the  branch  **with  the  line  heretofore  deeded 
to  John  T.  Wootton  and  the  said  Liucy  J>. 
Wootton  to  the  Order  line,"  when  no  part 
of  the  line  mentioned  in  that  deed  as  run- 
ning to  the  **Order  line,"  beyond  the  point 
of  intersection  with  the  line  from  the  head  of 
the  spring,  is  any  part  of  the  boundary 
of  the  nine  acres.  But  it  will  be  remem- 
bered that  the  fence  called  for  in  the  deed 
does  not  touch  the  spring,  but  passes  it  at 
a  distance  variously  estimated  at  eig^ht 
yards  or  from  eight  to  twelve  steps. 
222  The  proper  call  *therefore  for  the 
next  course,  after  attaining  the  head 
of  the  spring,  would  not  be  run  with  a  line 
so  far  distant  from  it,  but  to  run  to  that 
line.  Hence  if  we  may  suppose  that  from 
some  confusion  or  misapprehension  at  the 
moment  either  on  the  part  of  the  testator 
or  of  the  scrivener,  the  word  **with"  ^was 
inserted  instead  of  the  word  **to,"  which 
would  seem  to  be  the  proper  word  indicated, 
the  whole  difficulty  will  be  removed,  and 
the  call  thus  explained  will  be  in  effect  to 
run  from  the  head  of  the  spring  to  the  line 
in  the  deed  to  John  T.  Wootton  and  L#ncy 
D.  Wootton,  which  runs  to  the  * 'Order 
line. "  So  that  this  line  would  not  be  made, 
as  it  could  not  be  (beyond  the  point  of  in- 
tersection) any  part  of  the  boundary  of  the 
nine  acres,  but  would  be  simply  referred  to 
as  that  in  which  the  terminus  of  the  line 
running  from  the  head  of  the  spring  ^was 
to  be  found.  Or  it  may  be  that  the  testator 
having  in  mind  the  land  which  he  had  con- 
veyed to  Mr.  and  Mrs.  Wootton  and  the  line 
named  in  the  deed  which  divided  it  from 
the  land  retained  by  him,  and  desiring  to 
substitute  the  branch  to  its  head  as  the  di- 
vision line  in  place  of  the  fence,    therefore 
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calls  to  beg-in  at  the  Pole  bridge  (the  apex 
of  the  figure  embracing  the  nine  acres  and 
the  point  at  which  the  line  of  the  deed 
leaves  the  branch),  and  thence  continues 
the  line  of  division  beginning  at  the  mouth 
of  the  branch  (on  the  creek)  by  running  up 
to  its  source,  and  then  finishes  the  entire 
division  line  by  calling  to  run  with  the  line 
of  the  deed  to  the  "Order  line."  From  its 
mouth  to  the  Pole  bridge,  the  branch  was 
the  division  line  according  to  the  deed :  by 
his  will  he  continues  the  branch  as  the  di- 
vision line  to  its  source,  and  then  completes 
it  by  running  from  the  spring  with  the  old 
division  line  of  the  deed  to  the  "Order 
line."  Upon  one  or  the  other  of  these 
hypotheses,  I  think  a  probable  solution  of 
the  difficulty  may  be  accomplished :  and  it 
can  occasion  no  surprise  that  a  man 
223  *who  though  of  vigorous  mind,  was 
yet  of  but  limited  education  and  no 
doubt  but  little  accustomed  to  systematise 
his  thoughts  or  to  reduce  them  to  writing, 
should  when  he  attempted  to  do  so,  be  be- 
trayed into  inaccuracies  and  evince  a  want 
of  order  and  method  in  the  arrangement  of 
his  ideas  and  in  the  manner  of  giving  ex- 
pression to  them.  But  if  any  solution  of 
this  difficulty  were  impracticable,  I  should 
think  it  less  objectionable  to  disregard  this 
doubtful  call  altogether  than  to  reject  all 
the  particulars  of  description  by  boundaries 
in  the  devise,  when  from  the  particular 
form  of  expression  adopted  it  is  manifest 
that  they  either  were  or  might  have  been 
intended  to  narrow  the  subject  pointed  at, 
and  to  restrict  the  gift  to  part  instead  of 
giving  the  whole. 

I  think  therefore  the  piece  of  land  be- 
tween the  fence  and  the  branch  is  a  subject 
which  satisfies  the  description  found  in  the 
devise  when  viewed  in  the  light  of  the  sur- 
rounding circumstances:  that  no  evidence 
can  therefore  be  received  to  prove  the 
actual  intention  of  the  testator  to  give  a 
greater  or  different  subject,  and  that  al- 
though possibly  the  testator  may  have  in- 
tended to  give  more,  yet  the  devisee  can 
claim  nothing  but  the  subject  so  described. 

But  if  it  could  be  shown  that  this  piece 
of  land  does  not  satisfy  the  description  of 
the  subject  devised  to  Mrs.  Wootton  by  the 
will,  still  I  think  the  result  to  which  we 
must  be  brought  will  be  the  same. 

I  have  already  endeavored  to  show  that 
words  of  description  in  a  devise  can  only 
be  rejected  where  the  subject  is  already 
sufficiently  and  clearly  designated,  and  it 
is  manifest  they  are  merely  words  of  de- 
scription superadded  where  the  subject  is 
already  perfectly  described.  If  the  words 
be  restrictive,  they  never  can  be  rejected ; 
and  it  must  be  equally  clear  that  they  can- 
not be  rejected  if  it  be  doubtful  as  they 
stand,  whether  they  are  descriptive 
224  merely,  or  descriptive  *and  restrict- 
ive. For  while  there  is  such  doubt, 
it  never  can  be  said  that  the  subject  is 
clearly  and  sufficiently  described.  Nor  in 
such  a  case  will  the  law  intend  error  or 
falsehood.  Doe  v.  Greathed,  8  East's  R.  91, 
104.     Here  then  if  the  strip  of  nine   acres 


does  not  satisfy  the  description  given  in  the 
devise,  it  must  be  absolutely  uncertain 
what  it  is  they  do  describe,'  and  whether 
the  boundaries  given  were  intended  to  be 
descriptive  merely  or  restrictive  also.  The 
form  of  expression  adopted,  followed  up  by 
particulars  of  local  description  by  bound- 
aries, is  such  that  it  is  at  least  doubtful 
whether  the  testator,  by  the  terms  **  Mar- 
rowbone lands,"  referred  to  the  lands  on 
both  sides  of  the  creek,  or  on  one  side  only. 
And  if  it  be  so,  you  cannot  safely  reject 
those  particulars  of  description,  and  give 
eifect  to  the  previous  clause,  without  regard 
to  them.  Before  vou  can  do  so,  you  must 
first  be  satisfied  that  they  were  not  intended 
to  be  restrictive.  The  testator  then  has 
given  all  that  part  of  his  Marrowbone  lands 
whereon  he  then  lived  in  the  county  of 
Henry,  beginning  at  the  Pole  bridge,  run- 
ning up  the  branch  to  its  head,  and  thence 
with  the  line  named  to  the  * 'Order  line." 
What  part  of  these  lands  is  thus  described? 
What  fixes  and  determines  its  extent? 
We  have  here  an  irregular  line  between  the 
Pole  bridge  and  the  ** Order  line,"  given 
as  a  base  line  upon  which  may  be  described 
an  infinite  series  of  diagrams,  all  varying 
in  the  quantity  of  land  contained.  And 
this  uncertainty  as  to  the  extent  of  the  sub- 
ject devised  must  be  equally  fatal  to  the 
pretensions  of  the  appellant.  For  a  party 
claiming  under  a  devise  must  show  with 
certainty  what  subject  was  intended  to  be 
given.  If  the  words  of  the  will  describe 
nothing,  or  if  with  the  aid  of  the  surround- 
ing circumstances,  they  are  insufficient  to 
determine  the  testator's  meaning,  or  to 
enable  the  judicial  expositor  to  ascertain 
with   legal  certainty    what    is    the   exact 

subject  devised,  the  testamentary 
225      ^disposition  must  be   ineffectual   and 

void  for  uncertainty.  Wigram,  Prop. 
6,  p.  83;  Doe  ex  dem.  Dell  v.  Pigott,  7 
Taunt.  R.  553;  Richardson  v.  Watson,  4 
Barn.  &  Adolp.  787;  Mason  v.  Robinson,  2 
Sim.  &  Stu.  295;  Tolson  v.  Tolson,  10  Gill 
&.  John.  159. 

If  then  the  strip  of  nine  acres  satisfies 
the  words  of  description  in  the  devise,  the 
Circuit  court  has  not  erred  in  decreeing  it 
to  the  appellant.  If,  however,  the  devise 
is  void  for  uncertainty,  the  appellant  gets 
the  nine  acres  under  it:  and  of  this  the 
appellees  do  not  complain,  and  the  appellant 
cannot.  In  either  view,  therefore,  I  am  of 
opinion  to  affirm  the  decree. 

DANIEL  and  MONCURE,  Js.,  concurred 
in  the  opinion  of  Lee,  J. 

ALLEN,    P.,    and  SAMUELS,    J.,    dis- 
sented. 
Decree  affirmed. 


226       ^Corbell's  Ex'or  v.  Zeluff  &  als. 
January  Term,  1866,  Richmond. 

Executors  and  Administrators— Authority  by  Statute 
to  Administrator  to  Sell  louid— Caseat  Bar.*— An  act 
of  assembly  empowers  a  County  court  to  anthor- 

*See  monofirraphic  note  on  "Ezecntors  and  Admin- 
istrators." 


V  R,  12  Gratt— 36 


561 


12  QRATT. 


Virginia  Rbports,  Annotatbd. 


227,  228 


ize  G,  administrator  of  Z,  to  sell  and  convey  a 
tract  of  land  belonsrinff  to  the  estate  of  Z,  on  snch 
terms  as  the  cpurt  may  deem  expedient:  and  to 
decree  the  mode  in  which  he  shall  account  for  the 
proceeds  of  sale  to  those  entitled  thereto:  havinff 
first  required  of  the  administrator  a  new  bond 
with  security  conditioned  to  perform  the  decree 
of  the  court,  and  account  for  the  proceeds  of  said 
sale  to  the  parties  entitled,  accordinsr  to  the  direc- 
tions of  the  court.    And  should  G  refuse  or  neg- 
lect to  fflve  such  bond  for  two  months  after  the 
passage  of  the  act,  or  should  the  court  deem  it 
proper  to  appoint  some  other  person  to  carry 
the  act  into  effect,  it  was  authorized  to  do  so.    G 
ffave  the  bond,  but  not  within  the  two  months: 
And  then  the  court  made  a  decree  recitinsr  that  G 
had  ffiven  the  bond  according  to  the  act  of  assem- 
bly, authorizing  G  to  sell  the  land  on  a  credit  spec- 
ified, and  to  take  from  the  purchaser  three  bonds 
with  security,  and  a  deed  of  trust  on  the  land,  the 
bonds  to  be  payable  to  G,  administrator,  and  to  be 
returned  to  the  County  court,  and  to  be  subject  to 
their  order.    G  sold  and  conveyed  the  land,  and 
took  the  bonds  with  security,  and  after  they  had 
become  due,  reported  to  the  court  that  the  pur- 
chaser had  paid  off  one  of  the  bonds,  and  a  certain 
amount  of  another.    The    land  was  afterwards 
sold  to  pay  the  balance  due,  and  did  not  briuff 
enouffh  to  satisfy  that  balance,  which  was  paid  by 
the  sureties  of  the  purchaser.    G  and   the  pur- 
chaser became  insolvent.    HbijD: 
I.  Same— S«me— Effect— That  G  in  acting  under  this 
statute  acted  as  administrator,  and  not  merely 
as  a  commissioner  of  the  court  to  sell  land. 
a.  Same— 3Ame— Liability  of  Sureties  of  Administra- 
tor for  Proceeds.— That  payments  made  bona  fide 
by  the  purchaser  to  G  were  valid  payments,  for 
which  his  sureties  in  the  bond  executed  under 
the  statute,  are  liable  to  the  parties  entitled  to 
the  proceeds  of  the  land. 
3.  Judarments— Conclosiyeness  of.— Upon  a  former 
appeal  the  Special  court,  with  all  the  parties  in- 
terested before  it,  having  held  that  the  bond 
was  valid,  though  executed  after  two  months, 
that  judgment  concludes  the  question,  though 
the  decree  of  the  court  below  was  reversed  be- 
cause the  proceediuff  was  by  petition,  and  the 
cause  was  sent  back  to  be  reffularly  prepared 
and  matured. 

Peter  Zeluff,  a  citizen  of  the  state  of  New 
York,  died  some  time  previous  to  Sep- 
227  tember  1837,  leaving  a  *widow  and 
three  infant  children.  By  his  will  he 
gave  the  principal  part  of  his  estate  to  his 
wife  during  widowhood ;  and  if  she  should 
marry  she  was  to  have  a  child's  part ;  re- 
mainder to  his  children.  At  his  death  he 
owned  a  small  tract  of  land  in  the  county 
of  Nansemond  in  the  state  of  Virginia: 
And  Edwin  Godwin  qualified  here  as  his 
administrator. 

On  the  9th  of  March  1838,  the  general  as- 
sembly of  Virginia  passed  an  act,  by  which 
it  was  enacted,  that  the  County  court  of 
Nansemond  shall  have  power  and  authority 
to  authorize  ^win  Godwin,  administrator 
of  the  estate  of  Peter  ^luflF  in  the  state  of 
Virginia,  to  sell  and  convey  the  tract  of 
land  in  the  county  of  Nansemond,  which 
belonged  to  the  estate  of  Peter  Zeluff  at 
the  time  of  his  death,  on  such  terms  as  the 


said  court  may  deem  expedient ;  and  decree 
the  mode  in  which  he  shall  account  for  the 
bonds  or  other  proceeds  of  said  sale  to  those 
entitled  thereto;  having  first  required  of 
the  administrator  a  new  bond  with  such  se- 
curity as  the  said  court  shall  deem  suffi- 
cient, conditioned  to  perform  the  decree  of 
said  court  and  account  for  the  proceeds  of 
said  sale  to  the  parties  entitled  thereto, 
according  to  the  directions  of  the  court. 
And  should  the  said  Godwin  refuse  or  n^- 
lect  to  give  such  bond  with  such  security, 
within  two  months  after  the  passage  of  this 
act,  or  should  the  court  deem  it  proper  to 
ajppoint  some  other  person  than  the  said 
EMwin  Godwin,  the  said  court  shall  appoint 
some  other  fit  person  to  carry  the  sale  into 
effect,  taking  bond  and  security  as  afore- 
said. And  the  proceeds  of  the  sale  were 
directed  to  pass  as  the  land  would  have  done. 
The  proceedings  which  were  had  under 
this  act,  and  in  this  suit,  are  stated  in  the 
opinion  of  Judge  Allen,  and  need  not  be 
repeated.  The  appeal  was  obtained  by  the 
executor  of  Samuel  Corbell,  one  of  the  sure- 
ties of  Godwin  in  his  bond. 

228         *C.  Robinson,   for  the  appellant. 

Heath  and  Tazewell  Taylor,  for  the 
appellees. 

AL/LBN,  P.  It  was  alleged  in  argument, 
though  not  assigned  as  one  of  the  errors  in 
the  petition,  that  as  the  bond  required 
from  Edwin  Godwin,  administrator  of 
Peter  2^1uff  deceased,  in  pursuance  of  the 
act  of  assembly  passed  the  9th  of  March 
1838,  entitled  an  act  authorizing  the  sale 
of  the  lands  of  Peter  ZelutE  in  the  county 
of  Nansemond,  was  not  executed  by  him 
within  two  months  after  the  passage  of  the 
act,  the  bond  was  taken  without  authority, 
and  therefore  void. 

The  act  referred  to,  conferred  on  the 
County  court  jurisdiction  to  authorize  the 
said  administrator  to  sell  and  convey  on 
such  terms  as  the  court  might  deem  expedi- 
ent, and  to  decree  the  mode  in  which  he 
should  account  for  the  bonds  or  other  pro- 
ceeds of  said  sale  to  those  entitled  thereto, 
having  iirst  required  of  the  said  adminis- 
trator a  new  bond,  with  such  security  as 
the  court  should  deem  sufficient,  conditioned 
to  perform  the  decree  of  the  court,  and 
account  for  the  proceeds  of  said  sale  to  the 
parties  entitled  thereto,  according  to  the 
directions  of  the  court.  On  the  14th  of  May 
1838  the  widow  and  children,  devisees  of 
Peter  2^1uff,  petitioned  the  County  court  to 
carry  the  act  into  effect  by  making  the 
necessary  order.  The  court,  upon  the  pre- 
sentation of  the  petition,  entered  a  decree 
or  order,  which,  after  reciting  that  the  ad- 
mi  nistrat6r  had  given  bond  under  and  ac- 
cording to  the  act  of  assembly,  authorized 
him,  after  advertising  the  land,  to  sell  the 
same  on  a  credit  of  six,  twelve  and  eight- 
een months,  (except  for  so  much  as  would 
pay  costs  and  charges  of  the  sale  and 
decree,)  the  whole  carrying  interest  from 
the  first  day  of  January'  ensuing,  taking 
from  the  purchaser  three  bonds  with  security 
and    a  deed  of  trust   on  the   land   to  secure 
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the    purchase   money ;  the  bonds  to  be  pay- 
able to  said  K.  Godwin,  administrator, 

229  and  *to  be  returned  to  the  said  County 
court,  and  to  be  subject  to  their  order : 

the  decree  further  reciting*,  that  the  court 
would,  at  a  future  day,  make  a  further  order 
disposing-  of  the  fund  to  be  raised  by  a 
sale  of  said  land,  and  also  make  any  other 
order  in  the  premises  which  might  seem 
proper. 

On  the  10th  of  April  1843  Edwin  Godwin 
made  a  report,  showing  that  the  land  was 
sold  on  the  9th  of  July  1838,  to  Elizabeth 
Godwin,  who,  with  her  securities,  executed 
three  bonds  for  one  thousand  dollars  each, 
and  paid  the  residue  in  cash :  and  he  filed 
with  his  report  two  of  the  bonds;  one  sub- 
ject to  a  credit  of  three  hundred  and  fifty  dol- 
lars, paid  the  12th  of  December  1840,  and  to 
a  further  credit  of  fifty  dollars,  paid  March 
22d,  1841,  endorsed  by  him  as  administrator; 
the  balance  of  said  amount  the  report  states 
had  been  paid  to  the  administrator.  The 
bonds  or  single  bills  filed  with  the  report, 
do  not  set  forth  the  consideration  for 
which  they  were  given,  and  are  payable  to 
him  as  administrator.  By  the  report  Edwin 
Godwin  charged  three  hundred  and  nineteen 
dollars  and  fifty-three  cents  for  commission 
and  expenses  of  sale.  When  this  report 
was  filed,  it  was  ordered  to  lie  for  excep- 
tions; and  on  the  12th  of  August  1844,  the 
widow  and  children  of  P.  Zeluff  excepted 
to  the  report  on  account  of  the  charge  for 
commission  and  expenses,  and  because  he 
did  not  bring  the  bonds  into  court. 

On  the  14th  of  July  1845,  the  cause  comings 
on  to  be  heard  on  the  report,  exceptions  and 
papers,  the  County  court  was  of  opinion 
that  the  principles  of  the  case  should  not 
be  settled  until  all  the  parties  interested 
were  before  the  court ;  and  therefore  ordered 
that  Elizabeth  Godwin  the  purchaser,  with 
her  securities,  and  also  the  securities  of 
Edwin  Godwin  in  the  administration  bond, 
should  be  summoned  to  show  cause  why  the 
exceptions   should  not  be  sustained, 

230  and  *to  show  cause  if  any  they  had 
against  the  said  report  and  sale,  and  to 

abide  such  order  as  the  court  might  pro- 
nounce in  the  case. 

The  summons  being  executed,  the  securi- 
ties of  Edwin  Grodwin  filed  answers,  rely- 
ing, amongst  other  things,  on  the  ground 
that  the  two  months  prescribed  in  the  act 
having  expired,  the  authority  of  the  court 
to  appoint  the  said  E.  Godwin  to  sell  the 
land  had  ceased  and  determined;  and  con- 
sequently the  bond  not  having  been  exe- 
cuted in  conformity  with  the  statute,  was 
merely  null  and  void. 

The  cause  being  matured  for  hearing,  the 
County  court  dismissed  the  petition : 
Whereby  it  was  in  effect  decided,  that  the 
sale  made  by  said  Edwin  Godwin  was  in- 
valid ;  and  the  plaintiffs,  if  the  decree  had 
stood,  would  have  been  left  to  pursue  their 
legal  remedy  to  recover  the  land  as  devisees 
of  Peter  Zeluff .  Upon  appeal  to  the  Circuit 
court  this  decree  was  reversed,  and  a  decree 
pronounced  declaring  that  EM  win  Grodwin 
was    liable  to  account  to  the  appellants  for 


the  whole  amount  paid  to  him  by  the  pur- 
chaser  of  said  land ;  and  in  the  event  of  his 
estate  being  insufiBcient  to  pay,  that  the 
securities  in  the  bond  were  liable ;  and  that 
the  purchaser  was  liable  for  the  balance  due 
on  her  bonds.  For  the  payment  of  such 
balance  of  the  purchase  money,  a  decree 
was  rendered  directing  a  sale  of  the  land, 
recited  by  the  decree  as  having  been  con- 
veyed by  said  Edwin  Godwin  to  Elizabeth 
Godwin.  The  land  was  sold,  and  the  pro- 
ceeds not  being  sufiicien.t  to  pay  off  the  bal- 
ance of  the  purchase  money  due  from  the 
purchaser  on  her  bonds,  a  personal  decree 
was  rendered  against  her  and  her  securities 
for  such  balance,  after  crediting  the  net 
proceeds  of  the  sale  of  the  land.  And  the  de- 
cree against  the  estate  of  Edwin  Godwin 
having  proved  unavailing,  a  decree  was 
rendered  against  the  securities  in  his  bond 
for  the  amount  received  by  him. 

231  *B*rom   this   decree  the   sureties    of 
Edwin  Grodwin  obtained  an  appeal  to 

this  court ;  and  the  Special  court  of  appeals 
being  of  opinion  that  it  was  error  in  this 
proceeding  in  the  state  in  which  it  stood  in 
the  Circuit  court,  to  render  a  decree  against 
the  said  securities  of  Edwin  Godwin,  or  to 
determine  whether  those  securities  or  the 
purchaser  were  primarily  liable  for  the 
money  improperly  received  by  Edwin  God- 
win ;  and  that  it  was  also  error  in  this  pro- 
ceeding to  render  a  decree  against  the 
sureties  of  the  purchaser  for  the  balance  due 
on  her  bonds  for  the  purchase  money ;  and 
that  there  was  no  error  in  the  residue  of 
the  said  decree,  more  especially  as  Eliza- 
beth Godwin  had  not  appealed  therefrom ; 
reversed  so  much  of  the  decree  of  the  Cir- 
cuit eourt  so  declared  to  be  erroneous,  and 
affirmed  the  residue  thereof;  and  remanded 
the  cause  with  directions  to  allow  the  peti- 
tioners to  file  a  bill  bringing  Elizabeth 
Godwin  and  her  sureties,  and  the  sureties 
of  the  said  Edwin  Grodwin  in  said  new 
bond,  properly  before  the  court,  and  in  due 
form  for  litigating  the  several  matters  in 
respect  to  which  the  decree  had  been  re- 
versed. 

When  the  cause  went  back,  the  petitioners 
filed  a  new  bill,  from  which  it  appeared  that 
the  balance  due  on  the  bonds  for  the  pur- 
chase money  had  been  fully  paid  and  satis- 
fied; and  the  contest  went  on  as  to  the 
amount  received  by  the  said  Edwin  God- 
win. 

The  sureties  in  the  new  bond  appeared 
and  answered,  referring  to  and  relying  on 
their  former  answer;  and  furthermore  in- 
sisted, as  they  had  done  in  the  former  an- 
swer, that  the  payment  of  the  purchaser 
was  made  to  Edwin  Godwin  without  au- 
thority ;  that  she  thereby  aided  him  in  per- 
petrating a  fraud,  and  that  the  payment  so 
made  in  her  own  wrong,  did  not  discharge 
the  obligations  given  for  the  purchase 
money.  The  sureties  of  the  purchaser  and 
her  administrator  insist  on  the  valid- 

232  ity   of   the  payment,  and    that  *they 
had  fully  discharged  themselves  from 

the  liability  incurred  by  their  obligation 
for  the  puchase   money.     No  new  fact  was 
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brought  into  the  case  by  this  supplemental 
proceeding :  and  the  court  being  of  opinion 
that  the  sureties  of  Eklwin  Godwin  were 
liable  for  the  amount  paid  to  him,  and  the 
decree  against  his  estate  proving  unavail- 
ing, proceeded  to  render  a  dceree  against 
the  sureties  for  the  balance  unpaid ;  from 
which  decree  the  representatives  of  one  of 
said  sureties  has  appealed. 

Upon  these  proceedings  it  seems  to  me  the 
authority  of  the  County  court  to  decree  the 
sale  of  the  land  by  Edwin  Godwin  has  been 
adjudged,  and  in  a  proceeding  to  which,  as 
to  that  question,  all  the  sureties  were  par- 
ties. 

As  to  which  set  of  sureties  were  primarily 
liable,  or  whether  any  valid  payment  was 
made  by  the  purchaser,  or  whether  her  pay- 
ments were  fraudulent  in  fact  or  not;  these 
were  questions  which,  in  the  opinion  of  the 
Special  court  of  appeals,  could  not  be  de- 
cided in  that  proceeding  as  it  then  stood. 
The  proceeding  was  upon  the  original  pe- 
tition to  exercise  the  jurisdiction  conferred 
by  the  act  of  the  9th  of  March  1838.  Under 
that  act  the  new  bond  had  been  taken  from 
the  administrator  Kdwin  Godwin,  and  a 
decree  rendered  directing  him  to  sell,  and  a 
sale  and  a  report  made ;  and  all  the  parties, 
the  sureties  in  the  new  bond  executed  by 
the  administrator,  and  the  purchaser  and 
her  sureties,  were  summoned  to  show  cause 
against  the  said  report  and  sale,  and  to 
abide  such  other  orders  as  the  court  might 
pronounce  in  the  cause.  If  the  author! t3' 
of  the  court  to  appoint  the  administrator 
had  ceased,  the  judgment  of  the  County 
court  dismissing  the  petition  should  have 
been  affirmed.  The  power  of  the  court  to 
render  any  decree  in  that  ex  parte  proceed- 
ing to  carry  out  the  provisions  of  the  act 
of  March  9th,  1838,  depended  upon  the 
233  fact  whether  a  valid  *bond  had  been 
given  by  the  administrator;  the  law 
having  conferred  the  jurisdiction  on  the 
court  to  authorize  the  administrator  to  sell 
and  convey  upon  the  condition  of  having 
first  required  of  him  a  new  bond.  The  court 
required  a  bond,  and  thereupon  ordered  the 
sale.  The  jurisdiction  to  do  so  being  con- 
ferred, the  proprietj'  of  exercising  it  under 
the  circumstances,  was  a  question  for  its 
consideration  when  applied  to  by  the  peti- 
tioners to  carry  the  act  of  assembly  into 
effect.  By  accepting  the  bond,  and  there- 
upon authorizing  the  administrator  to  sell, 
the  court  affirmed  that  the  bond,  though 
not  executed  until  after  the  expiration  of 
two  months,  was  a  substantial  compliance 
with  the  law,  and  invested  the  court  with 
the  power  to  authorize  the  administrator  to 
sell.  At  a  later  period  the  County  court 
changed  its  opinion,  and  dismissed  the 
petition,  thereby  annulling  all  that  had 
been  done,  and  declining  to  carry  the  act 
of  assembly  into  effect  according  to  the 
prayer  of  the  petition.  The  case  itself  was 
proper  for  the  consideration  of  these  ques- 
tions. The  regularity  of  the  proceedings 
and  the  propriety  of  exercising  jurisdiction 
under  the  facts  before  the  court  were  ques- 
tions arising  in  the  case  itself,  and  not 
upon  any  collateral  enquiry:  And  a  judg- 


ment would  be  conclusive,  at  least  to  that 
extent,  upon  all  who  were  made  or  became 
parties  to  the  case.  The  administrator, 
the  securities  in  the  new  bond,  the  pur- 
chaser, and  her  securities,  all  had  such  an 
interest  in  these  questions  as  to  justify  the 
order  requiring  them  to  be  summoned  to 
show  cause  against  the  report  and  sale. 
They  were  summoned  and  the  sureties  of 
the  administrator  raised  the  objection  to 
the  authority  of  the  court  to  require  the  new 
bond:  The  Circuit  court  by  its  decree 
affirmed  the  validity  of  the  bond  and  the 
sale;  affirmed,  moreover,  that  by  the  sale 
of  the  land  and  its  conveyance  by  Kdwin 
Godwin  to  the  purchaser,  the  title  had 

234  passed  to  her ;  for  it  proceeds  to  *decree 
a   sale  of  the  land   to  discharge  the 

balance  of  the  purchase  money.  The  land 
was  sold  under  its  order,  and  the  sale  con- 
firmed ;  thus  forever  divesting  the  title  of 
the  petitioners,  in  this  proceeding,  to  carry 
into  effect  the  provisions  of  the  act  of 
March  9th,  1838:  A  conclusion  which  could 
only  be  justified  upon  the  ground,  that  the 
authority  conferred  by  that  act  had  been 
properly  exercised.  The  decree  of  the  Cir- 
cuit court  to  the  extent  that  it  operated  upon 
the  validity  of  the  sale,  the  divesting  of  the 
title  of  P.  Zeluif's  devisees,  and  the  trans- 
mission thereof  to  the  purchasers  under  the 
different  decrees  in  the  case,  was  affirmed 
by  the  Special  court  of  appeals,  and  at  least 
concludes  all  those  who  were  parties,  npon 
those  questions. 

If  the  bond  was  valid  and  the  sale  regular, 
it  becomes  necessary  to  ascertain  what  was 
the  authority  vested  in  Ekiwin  Godwin  the 
administrator,  by  the  decree  entered  on  the 
ex  parte  application  of  the  petitioners  to 
carry  the  law  into  effect,  and  the  liability 
imposed  on  him.  Did  he  act  as  an  ordinary 
commissioner  appointed  by  a  court  in  a 
chancery  suit  to  perform  some  specific  duty? 
Or  did  he  act  as  an  administrator  having 
an  authority  derived  from,  and  to  be  gov- 
erned by,  the  law  under  which  the  proceed- 
ing was  had?  It  seems  to  me  the  rights 
and  duties  of  the  administrator  are  to  be 
deduced  from  the  terms  of  the  law  under 
which  the  court  was  acting,  rather  than  to 
be  measured  by  those  of  a  commissioner 
appointed  by  the  court  as  its  agent  to  carry 
into  effect  a  decree  rendered  in  the  exercise 
of  its  ordinary  jurisdiction.  As  adminis- 
trator he  had  given  bond  to  administer  the 
personal  assets  of  the  deceased.  That 
would  not  have  covered  the  proceeds  of  this 
land,  to  be  sold  under  the  authority  of  this 
special  act.  The  court  is  therefore,  before 
authorizing  a  sale,  to  require  a  new  bond 
of  the   administrator.      Showing   by 

235  the  expression   new   bond,  *'that  the 
term  *  ^administrator*'  was  not  a  mere 

description  of  the  person,  but  that  the  au- 
thority was  given  to  him  in  his  official 
character.  By  the  condition  of  the  t>ond 
prescribed  by  the  law,  he  was  bound  to 
perform  the  decree  of  the  court,  and  account 
for  the  proceeds  of  said  sale  to  the  parties 
entitled  thereto,  according  to  the  directions 
of  the  court. 
It  is  clear  from  the  condition  prescribed. 
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that  the  law  did  not  contemplate  that  he 
was  to  be  a  mere  agent  to  sell  or  to  perform 
some  particular  duty  assigned  to  him  as  the 
agent  of  the  court.  It  looked  not  only  to 
his  duty  to  sell,  but  his  authority  to  collect, 
and  his  liability  for  the  proceeds  to  the 
parties  entitled  thereto,  according  to  the 
directions  of  the  court.  He  was  not  to  de- 
termine between  the  claims  of  the  widow 
and  devisee.  The  law  provided  that  the 
proceeds  should  pass  to  the  same  persons 
and  in  the  same  proportions  as  the  real  estate 
would  have  passed,  had  the  act  never  been 
enacted.  Who  were  the  persons  entitled 
and  in  what  proportions,  the  court  was  to 
determine  with  these  parties  before  it. 
When  the  parties  were  thus  ascertained  and 
their  proportions  fixed,  the  condition  of  the 
bond  bound  the  administrator  to  pay  them. 
The  law  provided  that  the  court  should  have 
power  and  authority  to  authorize  the  admin- 
istrator to  sell  and  convey  the  land.  In  the 
exercise  of  the  ordinary  jurisdiction  of  a 
court  of  equity,  one  commissioner  may  be 
appointed  to  sell,  a  second  to  convey,  a 
third  to  collect.  Here  it  is  manifest  the  law 
looked  to  a  sale,  conveyance  and  collection 
by  the  administrator,  under  a  special  au- 
thority given  to  him  in  his  character  as 
such  administrator.  He  was  empowered  by 
law  to  do  what  as  administrator  with  the 
will  annexed  he  could  have  done  if  the  will 
had  devised  the  land  to  be  sold  by  the  per- 
sonal representative.  He  was  to  sell  on 
such  terms  aa  the  court  might  prescribe, 
which  had  reference  to  the  time  and 
236  place  of  *sale,  credit  to  be  given, 
security  to  be  required,  Ac. ;  but  did 
not  change  or  modify  the  liability  incurred 
by  the  condition  of  the  bond. 

The  decree  conformed  to  the  terms  of  the 
act.  It  authorized  him  to  sell  in  a  pre- 
scribed mode,  taking  from  the  purchaser 
three  bonds  with  go<^  security  and  a  deed 
of  trust  on  the  land  to  secure  the  payment 
of  the  purchase  money.  The  bonds  to  be 
payable  to  the  said  Kdwin  Grodwin,  admin- 
istrator, &c. ,  and  to  be  returned  to  the  court, 
and  to  be  subject  to  their  order;  reciting 
also,  that  the  court  will  proceed  at  a  future 
day  to  make  further  orders  disposing  of 
the  fund  to  be  raised  by  a  sale  of  said  land. 

The  decree  shows  that  the  court  contem- 
plated that  the  administrator  was  to  convey 
without  further  order.  It  required  no  re- 
port of  sale,  and  did  not  contemplate  any 
confirmation  thereof  in  order  to  justify  a 
deed.  On  the  contrary,  by  requiring  a 
deed  of  trust  on  the  land  to  be  given  by  the 
purchaser,  it  recognized  the  right  of  the 
administrator  to  convey  as  well  as  to  sell, 
as  a  right  conferred  by  the  law  upon  giving 
the  bond  and  being  authorized  to  sell.  By 
directing  the  bonds  to  be  payable  to  said 
Kditin  Godwin,  administrator,  the  individ- 
ual to  receive  was  pointed  out  to  the  obli- 
gor. The  purchaser  became  no  party  to 
any  subsequent  proceedings  in  the  case. 
No  confirmation  of  sale  being  necessary, 
the  decree  did  not  require  it,  and  no  such 
order  was  made.  The  decree  of  the  Circuit 
court  recites  the  fact  that  a  conveyance  was 


made,  treats  it  as  a  regular  transfer  of  the 
title,  and  in  this  respect  has  been  affirmed^ 
As  soon  then  as  she  gave  her  bonds  for 
the  purchase  money  and  received  her  deed, 
the  purchaser  ceased  to  have  any  direct 
connection  with  the  cause  in  court.  She 
was  not  bound  to  enquire  whether  the  bonds 
were  returned  to  the  court,  or  what  disposi- 
tion was  made  of  them.     That  portion 

237  of  the   decree  directing  them  to  *be 
returned  could  not  affect  the  powers  of 

the  administrator  as  conferred  by  the  act. 
Nor  does  it,  as  it  seems  to  me,  bear  any 
such  construction.  The  court,  in  the  order, 
referred  to  the  bonds  as  the  proceeds  of  the 
sale,  and  as  synonymous  with  the  fund  to 
be  raised  by  the  sale  of  the  land ;  which 
fund  the  order  recites  the  court  would  at  a 
future  day  proceed  to  make  a  further  order 
disposing  of.  This  was  the  duty  of  the 
court  under  the  act  which  declared  thai  the 
proceeds  should  pass  to  the  same  persons 
and  in  the  same  proportions  as  the  real 
estate  would  have  passed  if  the  act  had  not 
been  enacted.  With  this  distribution  the 
purchaser  had  no  concern.  Having  a  deed 
and  being  authorized  to  pay  to  the  obligee 
so  as  to  relieve  the  land  from  the  incum- 
brance and  discharge  her  obligations,  those 
entitled  to  the  fund  were  protected  by  the 
condition  of  his  bond  to  account  for  the  pro- 
ceeds of  the  sale.  If  the  bonds  had  been 
returned,  and  upon  ascertaining  who  we^ 
the  persons  entitled  to  the  fund  and  m 
what  proportions,  the  court,  if  such  had 
been  the  most  convenient  course,  might 
have  directed  the  bonds  to  have  been  as- 
signed by  Edwin  Godwin  to  the  parties, 
and  a  payment  to  him  after  notice  of  such 
assignment  would  have  been  no  discharge. 
Until  that  or  some  other  measure  was  taken 
to  prevent  his  receiving  the  proceeds,  it  was 
the  right  and  duty  of  the  purchaser  to  pay 
to  the  obligee,  constituted  by  the  law  under 
which  the  proceeding  was  had,  a  trustee  to 
sell,  convey  and  receive,  and  to  account  for 
the  proceeds  to  those  who  were  entitled 
thereto.  I  think  therefore  the  purchaser 
was  justified  in  making  payment  to  Eklwin 
Grodwin  whilst  he  retained  the  bonds  in  his 
possession ;  and  such  payments,  if  made  in 
good  faith,  operated  as  a  discharge  pro 
tanto  of  the  purchase  money.  No  attempt 
has  been  made  to  show  that  the  purchaser 
was  guilty  of  any  fraud ;  that  she  knew  that 
Ekiwin  Godwin  intended  to  misapply 

238  the  funds,  or  that  *he  had  any    such 
intention  when  he  received  them.     It 

does  not  distinctly  appear  at  what  time  the 
first  bond  was  discharged.  The  credits  on 
the  second  bond  are  after  the  bond  fell  due. 
The  administrator  reports  that  all  but  the 
two  bonds  returned  by  him  in  April  1843, 
had  been  paid  to  him ;  and  in  the  absence 
of  any  allegation  or  proof  to  the  contrary, 
the  presumption  would  be  that  the  payment 
of  the  first  bond  was  not  made  until  it  be- 
came due.  I  think  that  looking  to  the 
authority  of  Edwin  Godwin  under  this 
special  act,  the  payment  was  valid;  and 
therefore  deem  it  unnecessary  to  express 
any  opinion  as  to   the   effect  of  a  payment 
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made  under  such  circumstances  th  a  com- 
missioner appointed  to  sell  by  a  chancery 
court  in  the  exercise  of  its  ordinary  juris- 
diction.    I  am  for  affirming  the  decree. 

MONCURE   and    SAMU^I-^S,    Js.,    con- 
curred in  the  opinion  of  Allen,  J. 

DANIEL  and  I^EE,  Js.,  dissented. 

Decree  affirmed. 


239 


*Beane  &  Wife  v.  Yerby. 

January  Term,   1855.  Riclimoiid. 


I.  Wills— Acknowledflfment— Presence  of  Witnesses.*— 

C  subscribes  bis  name  to  his  will  in  the  presence 
of  R,  who  wrote  it,  and  requests  R  to  witness  it, 
who  does  so.  H  is  then  called  into  the  room  and 
requested  by  C  to  witness  the  instrument  and  C  ac- 
kaowledsres  his  signature  to  him,  in  the  presence 
and  heariner  of  R  ;  and  H  subscribes  his  name  as 
a  witness  in  the  presence  of  the  testator  and 
of  R.    Held: 

I.  Same— Same— Sufficiency  of— The  acknowledg- 
ment of  his  siffnature  by  C  was  a  sufficient  ac- 
knowledirment  of  the  will. 

a.  Same— Publication— Case  at  Bar.— Though  the 
testator  spoke  of  the  paper  as  an  instrument, 
and  did  not  speak  of  it  as  his  will  to  H,  yet  know- 
ing that  it  was  his  will  and  kuowinsr  its  contents, 
it  was  a  sufficient  publication  of  it  as  his  will. 

3.  Same— Execution.— The  will  was  duly  executed. 

a.  Same— Publication— Statute.— The  act  of  1849,  Code, 
ch.  122.  S  4,  p.  516,  does  not  chancre  the  former  law, 
either  as  to  what  shall  constitute  an  acknowledff- 
ment.  or  a  publication  of  the  wlll.t 

This  was  an  appeal  from  the  judgment  of 
the  Circuit  court  of  Richmond  county, 
affirming^  the  sentence  of  the  County  court 
admitting-  to  probat  the  will  of  John  Cun- 
diff.  The  only  question  in  the  cause  was 
as  to  the  due  execution  of  the  will.  The 
paper  was  propounded  for  probat  by  James 
T.  Yerby,  one  of  the  nominated  executors, 
and  its  probat  was  opposed  by  Addison  Y. 
Beane  and  his  wife. 

John  CundifF  was  a  bachelor;  and  re- 
quested Richard  H.  Lyell,  a  merchant  doing 
business    in  partnership   with   his   nephew 

Henry  L#yell,  at  Farnham  in  the 
240      *county  of  Richmond,  to   make   some 

alterations  in  his  will.  Lyell  under- 
took to  do  it ;  and  a  few  days  afterwards 
Cundiff  came  to  the  place,  and  in  the  count- 
ing room  of  Lyeirs  store,  Lyell  read  to  him 
the  paper  he  had  prepared,  which  Cundiff 
pronounced  correct:  At  this  time  there  was 
no   other   person    present   but   Cundiff  and 


«Wills—AcknowledBrment— Presence  of  Witnesses.— 

See  foot-noCf  to  Parramore  v.  Taylor,  11  Oratt.  220; 
also,  foot-note  to  Sturdivant  v.  Blrchett,  10  Gratt.  67. 
tThe  act  provides,  that  "unless'*  the  will  "be 
wholly  written  by  the  testator,  the  siguature  shall 
be  made  or  the  will  acknowledg-ed  by  him,  in  the 
presence  of  at  least  two  competent  witnesses  pres- 
ent at  the  same  time;  and  such  witnesses  shall  sub- 
scribe the  will  in  the  presence  of  the  testator,  but 
no  form  of  attestation  shall  be  necessary." 


Richard  H.  !Lyell.  After  the  will  was  read 
and  approved,  it  was  placed  on  a  desk  at 
which  Cundiff  was  seated,  and  he  then  and 
there  signed  it,  and  at  his  request  Richard 
H.  I^yell  signed  it  as  a  witness.  This  wit- 
ness then,  without  leaving  the  room,  called 
in  Henry  Lyell  from  the  store  room,  who 
found  Cundiff  sitting  at  the  desk  with  the 
will  before  him.  Cundi£F,  without  inform- 
ing him  that  the  paper  was  his  will,  re- 
quested him  to  witness  the  instrument;  and 
he  having  first  asked  Cundiff  if  he  acknowl- 
edged his  signature  to  the  paper,  and  hav- 
ing received  an  affirmative  answer,  signed 
it  as  a  witness  in  the  presence  of  the  testa- 
tor and  of  Richard  H.  Lyell ;  the  latter  of 
whom  heard  the  acknowledgment  of  the 
signature  by  Cundiff,  and  was  attending  to 
and  supervising  the  execution  of  the  paper. 
Another  witness,  William  L.  Claj"brook, 
was  then  called  into  the  room  from  across 
the  road ;  and  he  also  attested  the  paper  in 
the  presence  of  the  testator  and  Richard  H. 
Lyell ;  though  not  of  Henry  Lyell. 

Henry  Lyell  states,  that  though  the  tes- 
tator did  not  tell  him  the  paper  was  bis 
will,  he  believed  at  the  time  it  was,  from 
what  Richard  H.  Lyell  had  previously  told 
him.  And  it  appears  that  at  the  time  he 
remarked  jocularly  to  the  testator,  that  he 
wished  he  had  such  an    old  uncle. 

The  time  occupied  in  the  reading  of  the 
paper  and  its  execution  by  the  testator  and 
the  witnesses,  Richard  H.  Lyell  states  was 
between  ten  and  fifteen  minutes,  during 
the  whole  of  which  time  the  paper  was 
within  the  vision  of  himself  and  the  testa- 
tor, and  the  whole  was  one  continued  trans- 
action. 

241  *R.  T.    Daniel   and   Claybrook,  for 

the  appellants. 
Patton,  Gresham  and  Mayo,  for   the  ap- 
pellee. 

MONCURE,  J.     This  is  an  appeal  from  a 
sentence  of  the  Circuit   court   of  Richmond 
county,  affirming  a  sentence  of  the  County 
court  of   that   county,    admitting   a    paper 
writing  to  probat   as  the  will  of  John  Cun- 
diff.    The  only  objection   made   to  the  will 
is  that  it    was  not  executed  and  attested  in 
the    manner   prescribed   by   the   Code,    ch. 
122,  {  4,  p.  516.     This  case  is  very  much  like 
that  of  Parramore  v.  Taylor,    recently  de- 
cided by  this  court ;  except  that  in  this  case 
no  question  is  raised,  and  it   appears   none 
could  have  been   raised,   as   to    the  perfect 
sanity  of  the  testator,  and  his  freedom  from 
any  undue  influence  at  the  time  of  the  ex- 
ecution of  his  will.     In  other  respects,    the 
two  cases  are  almost  identical.     After  giv- 
ing to  the  able  arguments  in  this  case   (and 
that    of   Green   &  wife,  &c.  v.    Crain,  Ac, 
which   involved   to   some   extent   the  same 
question,  and  came  on  for  hearing  immedi- 
ately after  this),    all   the   consideration  of 
which  I  am  capable,  I  am  confirmed  in  my 
conviction  of  the  correctness  of    the  views 
expressed  in  my  opinion   in   Parramore  v. 
Taylor.      And    regarding    that   case  as  a 
binding  authority,  I  will  notice  only  those 
particulars  in  which  it  was  argued   by  the 
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counsel  of  the  appellant  that  this  case  is 
disting-uishable  from  that. 

The  principle  decided  in  that  case  is,  that 
tinder  our  present  law,  a  will  acknowledged 
by  the  testator  in  the  presence  of  two  wit- 
nesses, present  at  the  same  time,  who  sub- 
scribe their  names  thereto  in  his  presence, 
the  whole  being  one  continuous  transaction, 
occurring  at  the  same  time,  is  well  exe- 
cuted, though  the  witnesses  do  not  subscribe 
their  names  in  the  presence  of  each  other, 
and  though  one  of  them  subscribe  his  in  the 
order  of  time  before  the  acknowledgment. 

One  feature  of  distinction   between 

242  the  two  cases,  *according  to  the  argu- 
ment of  the  appellants'  counsel,  con- 
sists in  this,  that  there  was  not  in  this 
case,  as  there  was  in  that,  any  concert 
among  the  witnesses,  any  privity  between 
the  testator  and  them,  any  continuity  of 
transaction,  commenced,  continued  and 
ended,  between  the  same  parties,  the  testa- 
tor and  the  witnesses.  That  in  that  case 
the  two  witnesses  on  whose  attestation  the 
will  was  sustained,  were  convened,  for  the 
purpose  of  being  witnesses,  before  the  ex- 
ecution of  the  will  was  commenced ;  while 
here  the  scrivener  subscribed  the  will  as  a 
witness,  and  then  the  other  two  witnesses 
were  successively  called  in,  and  subscribed  it 
as  such,  not  before  having  had  any  agenc3^ 
in  the  transaction,  nor  knowing  that  they 
were  to  be  called  in  for  that  purpose.  From 
my  recollection  of  the  facts  in  Parramore 
V.  Taylor,  there  is  no  material  difference 
in  this  respect  between  that  case  and  this. 
If  in  that  case  either  of  the  witnesses  to  the 
will  or  the  codicil,  except  Corbin,  had  any 
previous  knowledge  that  he  would  be  called 
on  to  witness  the  transaction,  the  fact  was 
certainly  not  relied  on  as  one  of  the  grounds 
of  the  opinion  delivered,  or  judgment  ren- 
dered therein.  Nor  do  I  conceive  the  fact  to 
be  of  any  importance  whatever.  It  is  very 
common  and  natural  for  a  testator  to  sign 
his  will  in  the  presence  of  the  scrivener, 
and  after  the  latter  has  subscribed  his  name 
as  a  witness,  to  have  other  persons,  who 
may  be  convenient,  or  be  selected  by  him 
for  the  purpose,  called  in  for  the  first  time 
to  witness  it.  It  is  not  often  material  to 
him  who  are  the  witnesses,  so  that  they  be 
honest  and  correct  men.  But  it  is  generally 
objectionable  to  him  to  have  his  will  writ- 
ten or  read  in  the  presence  of  any  person 
but  himself  and  the  scrivener,  where  one 
is  employed ;  and  therefore  the  business  of 
writing  and  reading  the  will,  and  of  its 
attestation  by  the  scrivener,  when  one  is 
employed,  is  generally  completed  before  any 

other  person  is  called  in  to  witness  it. 

243  He  does  *not  often    convene  the  wit- 
nesses before  hand,  and  keep  them  in 

attendance  upon  or  about  him  during  the 
whole  transaction ;  especially  when,  as  in 
this  case,  he  executes  his  will  at  a  place 
where  he  can  obtain  proper  witnesses  at  any 
instant  he  may  want  them.  Richard  H. 
L/yell»  the  scrivener  in  this  case,  was  relied 
on  by  the  testator  to  have  his  will  duly  ex- 
ecuted and  attested.  He  was  a  most  im- 
portant agent  in  the  whole  transaction.     In 


no  part  of  it  can  it  be  said  that  he  was  a 
silent  or  unconcerned  spectator.  His  office 
was  not  ended  when  he  subscribed  the  will. 
He  immediately,  and  without  leaving  the 
room,  called  in  the  other  witnesses  succes- 
sively, and  bore  witness  with  them  to  the 
acknowledgment  made  to  them  respectively 
by  the  testator. 

But  the  main  feature  of  distinction  con- 
tended for  by  the  appellants'  counsel  be- 
tween this  case  and  that  of  Parramore  v. 
Taylor,  is,  that  there  the  testator  acknowl- 
edged his  will  to  the  witnesses,  all  of  whom 
knew,  from  what  was  said  and  done  at  the 
time,  that  it  was  his  will.  Whereas  here, 
the  testator  acknowledged  his  signature 
merely,  to  two  of  the  witnesses ;  and  not 
only  did  not  inform  them  that  the  paper  was 
his  will,  but  designedly  concealed  that  fact 
from  them.  This  difference  between  the 
two  cases  in  point  of  fact,  exists  in  regard 
to  the  will  in  that  case ;  but  not,  according 
to  my  recollection,  in  regard  to  the  codicil. 
I  do  not  think,  though  the  record  in  that 
case  is  not  before  me,  that  the  second  wit- 
ness to  the  codicil  was  informed,  or  had 
any  knowledge,  of  the  name  or  nature  of 
the  instrument  when  he  attested  ii.  I  would 
infer  from  the  opinion  delivered  in  that 
case  that  he  had  not;  and  at  all  events, 
that  it  was  considered  of  no  importance 
whether  he  had  or  not.  Nor  does  it  appear 
that  there  was  any  design  on  the  part  of 
the  testator  in  this  case  to  conceal  from  any 
of  the  witnesses  to  his  will,  the  nature  of 
the  instrument.  One  of  them,  the 
244  scrivener,  *of  course  knew  all  about 
it,  and  he  had  informed  another  of  the 
witnesses,  his  nephew  and  partner,  that  he 
had  been  requested  to  draw  the  will.  It  does 
not  appear  that  any  secrecy  was  enjoined 
upon  him  by  the  testator.  Both  of  the 
other  witnesses  believed  when  they  attested 
the  instrument  that  it  was  a  will ;  and  one 
of  them,  it  seems,  indicated  that  belief,  by 
a  jocular  remark  made  by  him  at  the  time. 
Whether  however  they  were  ingorant  of  the 
fact  or  not ;  or  whether  it  was  designedly 
concealed  from  them  by  the  testator  or  not, 
is,  as  I  shall  presently  endeavor  to  show, 
an  immaterial  circumstance. 

The  facts  in  regard  to  the  attestation  of 
the  will  by  the  second  witness,  Henry 
I^yell,  as  stated  by  himself,  are,  that  he  was 
called  from  the  store  room  into  the  counting 
room  by  Richard  H.  I^yell  to  witness  the 
will.  When  he  went  in,  the  testator  was 
sitting  at  the  desk,  with  the  will,  which  he 
had  signed,  and  R.  H.  Lyell  had  witnessed, 
lying  on  the  desk  before  him  or  by  him. 
The  testator  asked  him  ^'to  witness  that 
instrument  of  writing."  Witness  asked 
him  if  he  acknowledged  that  to  be  his  sig- 
nature, meaninj^  the  signature  to  the  paper 
referred  to.  The  testator  said,  he  did. 
Henry  Lyell  then  subscribed  the  paper  as  a 
witness  in  the  presence  of  the  testator  and 
of  R.  H.  Lyell.  The  testator  did  not  tell 
him  it  was  his  will,  but  he  believed  it  was ; 
and  had  reason  so  to  believe,  from  what  R. 
H.  Lyell  had  told  him.  Certainly  this 
would    have  been  a  good  acknowledgment 
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of  the  will  by  the  testator  to  Henry  Lyell 
under  the  statute  of  29  Ch.  2,  and  our  cor- 
responding statute  which  was  in  force  before 
the  Code  took  effect.  The  cases  of  White 
V.  The  British  Museum,  19  ]EJng.  C.  Ir.  R. 
91,  and  Wrigrht  v.  Wright,  20  Id.  197,  are 
conclusive  as  to  the  former  statute ;  and  the 
case  of  Rosser  v.  Franklin,  6  Gratt.  1,  as  to 
the  latter.  The  terms  and  evidence  of  the 
acknowledgment  were   much  stronger 

245  in  this  case  than  in  ^either  of  those. 
In    the    two   English   cases   none   of 

the  witnesses  saw  the  testator's  signature, 
and  only  one  of  them  knew  what  the  paper 
was.  In  the  Virginia  case,  the  will  was 
signed  by  another  for  the  testator,  who 
made  her  mark,  and  the  only  surviving  wit- 
ness was  a  marksman.  It  was  held  not  to 
be  necessary  that  the  testator  should  ac- 
knowledge to  the  witnesses  the  subscription 
of  his  name  to  be  his  signature ;  or  even 
that  the  instrument  is  his  will.  It  is 
enough  that  he  should  acknowledge,  in  their 
presence,  that  the  act  is  his,  with  a  knowl- 
edge of  the  contents  of  the  instrument,  and 
with  the  design  that  it  should  be  a  testa- 
mentary disposition  of  his  property.  In- 
deed, the  counsel  for  the  appellants  admitted 
that  the  acknowledgment  would  have  been 
sufficient'  in  this  case  under  the  old  law ;  but 
they  argued  that  it  is  not  under  the  new ; 
which  requires,  as  they  contended,  that  the 
acknowledgment  should  convey  and  be  in- 
tended by  the  testator  to  convey,  to  the 
minds  of  the  witnesses,  a  knowledge  of  the 
fact  that  the  paper  acknowledged  is  his  will ; 
or,  at  all  events,  that  the  witnesses,  at  the 
time  of  their  attestation,  must  have  such 
knowledge ;  and  the  testator  must  be  aware 
that  they  have.  They  contended  that  the 
report  of  the  revisors,  which  conformed  to 
the  Stat,  of  1  Vict.  ch.  26,  {  9,  in  authoriz- 
ing the  testator's  signature  to  be  acknowl- 
edged, was  amended  in  the  legislature,  by 
requiring  the  will  instead  of  the  signature 
to  be  acknowledged  by  him,  for  the  very 
purpose  of  correcting  the  loose  constructions 
which  they  supposed  had  been  introduced 
by  those  cases  and  others.  I  do  not  think 
so,  but  quite  the  contrary.  I  think  that 
amendment  was  made  for  the  purpose  of 
adhering  to  the  old  law,  and  the  judicial 
construction  it  had  received  in  that  respect. 
The  statute  of  Victoria  in  requiring  the 
signature  to  be  acknowledged  instead  of  the 
will,  effected,  it  seems,  a  material  change 
of  the  29  Ch.  2,    as   it   had   been   ex- 

246  pounded  *by  the  courts.     And  in  con- 
struing    the     former,     the    English 

ecclesiastical  courts  have  held  acknowledg- 
ments not  to  be  good  which  would  have 
been  good  under  the  latter.  7  Eng.  Ecc. 
R.  129  and  340.  I  think  our  legislature  de- 
signed to  avoid  the  danger  of  such  a  conse- 
quence; and  therefore,  by  the  amendment 
adopted,  employed  terms  broad  enough 
to  embrace  every  acknowledgment  which 
would  have  been  sufficient  under  the  old 
law.  There  was  nothing  in  that  law  which 
expressly  authorized  an  acknowledgment  of 
the  will  by  the  testator :  It  spoke  of  signing 
only.     By   judicial     construction,     an     ac- 


knowledgment of  the  signature  was  held  to 
be  equivalent  to  making  the  signature  in 
the  presence  of  the  witnesses:  then  an  ac- 
knowledgment of  the  instrument  as  a  will, 
was  held  to  be  so  equivalent :  and  then  an 
acknowledgment  of  the  instrument  with 
a  knowledge  of  its  contents  and  an  inten- 
tion on  the  part  of  the  testator  that  it 
should  operate  as  his  will,  was  held  to  have 
the  same  effect,  though  the  witnesses  did 
not  know  that  the  instrument  was  a  wilL 
This  construction  was  well  settled ;  and  the 
legislature  seems  to  have  designed  to  em- 
body it  in  the  new  statute.  In  saying  that 
the  will  may  be  acknowledged,  they  used 
terms  which  were  well  understood  by  the 
profession  and  the  people,  and  must  have 
intended  them  to  be  so  understood.  They 
could  not  have  intended  to  embrace  some 
forms  of  acknowledgment  and  exclude 
others.  An  acknowledgment  of  an  instm* 
ment  which  is  a  will,  and  known  and  in- 
tended by  the  testator  to  operate  as  such,  is 
an  acknowledgment  of  the  will,  thoug^h  not 
so  called  by  the  testator  in  making  the  ac- 
knowledgment, and  though  the  witnesses  be 
ignorant  of  the  fact  that  it  is  a  will.  If  the 
legislature  had  designed  to  make  the  change 
as  contended  for,  they  would  have  used 
plain  language  for  that  purpose,  such  as 
was  used  by   the  legislature   of   New  York 

in  making  a  similar  change.  Their 
247      language  ^was  that  the  testator,    at 

the  time  of  subscribing  or  acknowledjg- 
ing  the  will  in  the  presence  of  the  wit- 
nesses, shall  declare  the  instrument  to  be  his 
last  will  and  testament.  2  Rev.  Stat.  63,  { 
40.  In  construing  this  language,  it  has 
been  held  by  the  courts  of  that  state,  that 
there  must  be  an  actual  publication  of  the 
instrument  as  a  will,  in  the  presence  of 
the  subscribing  witnesses,  in  addition  to  the 
other  formalities  required  by  the  statute, 
Brinkerhoof  v.  Remsen,  8  Paige's  R.  488; 
S.  C.  26  Wend.  R.  325.  The  difference  be- 
tween the  language  of  our  statute  and  that 
of  New  York  is  very  material ;  and  yet  it  is 
contended  that  ours  should  be  construed  as 
that  has  been.  I  think  that  such  a  con- 
struction would  extend  the  words  *  'or  the 
will  acknowledged"  greatly  beyond  their 
proper  meaning,  the  meaning  in  which  they 
are  generally  well  understood,  and  would  be 
inconsistent  with  the  other  terms  and  pro- 
visions of  our  statute.  The  legislature 
could  not  have  designed,  in  such  an  obscure 
way,  to  make  so  radical  a  change  of  the 
law ;  and  not  only  to  make  publication  nec- 
essary as  a  statutory  requisition  to  the 
validity  of  a  will,  but  require  it  to  be  made 
in  the  presence  of  the  subscribing  wit- 
nesses. 

It  seems  to  be  somewhat  doubtful  whether 
publication  ever  was  necessary  to  the  valid- 
ity of  a  will.  1  Jarm.  on  Wills  71.  If 
ever  necessary,  it  might  have  been  inferred 
from  slight  circumstances.  3  I^max  Dig. 
42,  }  24.  The  statute  of  29  Ch.  2  did  not 
require  it;  but  on  the  contrary,  seems  to 
have  dispensed  with  its  necessity,  if  it  pre- 
viously existed ;  or  at  least  substituted  the 
requisitions    thereby  prescribed  in  place  of 
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any  other  publication,  in  cases  to  which 
the  statute  was  applicable.  *^A11  other  req- 
uisitions (says  Judge  Lfomaz)  would  seem 
necessarily  to  be  excluded,  but  those  which 
are  embraced  in  the  statute ;  and  publica- 
tion, as  a  distinct  act  of  the  testator,  is  not 
one  of  those  which  are  enumerated." 

248  Id.    43.     ''Signing  *and  acknowledg- 
ment of  a  will  before  witnesses  (says 

Judge  Tucker)  amount  to  what  is  called  a 
publication  of  the  will,  although  they  are 
not  informed  that  it  is  a  will,  and  though 
the  testator  even  calls  it  a  deed."  1  Tuck. 
Com.  pt.  2,  294,  **The  case  of  Trimmer  v. 
Jackson  (says  Dr.  Bum)  was  where  the  wit- 
nesses were  deceived  by  the  testator  at  the 
time  of  the  execution,  and  were  led  to  be- 
lieve, from  the  words  used  by  the  testator  at 
the  execution  of  the  instrument,  that  it  was  a 
deed  and  not  a  will.  It  was  delivered  as  his 
act  and  deed;  and  the  words  sealed  deliv- 
ered were  put  above  the  place  where  the 
-witnesses  were  to  subscribe  their  names. 
And  it  was  adjudged  by  the  court,  as  it  is 
said,  for  the  inconveniences  that  might 
arise  in  families  from  having  it  known 
that  a  person  had  made  his  will,  that  this 
v^as  a  sufficient  execution.  4  Burns'  Keel. 
Xraw,  8  Lond.  cd.  by  Tyrwhitt,  130."  This 
and  other  cases  on  the  subject  are  reviewed 
in  the  able  opinion  of  the  chancellor  in 
Brinkerhoof  v.  Remsen,  8  Paige's  R.  488, 
from  which  I  have  taken  the  quotation  above 
made  from  the  work  of  Dr.  Bum. 

I  have  said  that  the  construction  con* 
tended  for  would  be  inconsistent  with  the 
other  terms  and  provisions  of  the  new  law. 
It  would  not  require  publication  where  the 
will  is  wholly  written  by  the  testator ;  nor, 
though  not  wholly  written  by  him,  if  the 
signature  be  made  (instead  of  the  will  ac- 
knowledged) in  the  presence  of  the  wit- 
nesses. Why  is  not  publication  as  necessary 
in  those  cases,  and  especially  the  latter,  as 
in  a  case  in  which  the  will  is  acknowledged? 
Can  it  be  believed  that  the  legislature  in- 
tended to  permit  a  testator  who  can  and 
chooses  to  write  his  own  will,  or  sign  it 
in  the  presence  of  the  witnesses,  to  conceal 
from  them  the  fact  that  it  is  a  will,  and 
even  to  execute  it  in  the  form  of  a  deed  for 
that  purpose ;  and  yet  to  require  a  testator 
who  cannot  write,  or  who  happens  not  to 
make  his  signature  in  the  presence  of 

249  *the  witnesses,  to  declare  to  them  that 
the  instrument  is   his  will?    Surely, 

if  the  legislature  had  intended  to  require 
publication  at  all,  the  requisition  would 
have  been  uniform,  and  applied  to  all  cases 
in  which  the  reason  for  its  application  is  the 
same.  That  is  the  case  in  the  statute  of 
New  York,  which  requires  publication  as 
well  where  the  signature  is  made,  as  where 
it  is  acknowledged  in  the  presence  of  the 
witnesses.  There  the  publication  is  a  stat- 
utory ingredient  in  the  execution  of  the 
will,  entirely  independent  of  the  act  of 
making  or  acknowledging  the  signature, 
and  must  coexist  with  that  act,  whether  it 
be  in  one  form  or  the  other.  Here  the 
publication  contended  for  would  not  be  an 
independent,  necessary   ingredient    in    the 


execution  of  the  will,  but  be  a  mere  alter- 
native, or  substitute,  for  the  act  of  making 
the  signature  in  the  presence  of  the  wit- 
nesses. The  most  natural  alternative  for 
such  an  act  would  be  the  acknowledgment 
of  the  signature ;  and  that  is  what  the  re- 
visors  proposed.  But  the  legislature  au- 
thorized the  will  to  be  acknowledged ;  and 
thus,  I  think,  made  any  acknowledgment 
valid  which  would  have  been  so,  under  the 
construction  which  had  been  put  upon  the 
old  law.  Therefore,  the  acknowledgment 
of  the  instrument,  and  a  fortiori,  of  the 
signature,  though  the  witnesses  be  not  in- 
formed of  the  name  or  nature  of  the 
instrument,  is  sufficient;  if  the  testator 
himself  knows  its  contents,  and  intends  that 
it  shall  be  a  testamentary  disposition  of  his 
property.  In  this  case,  both  the  instrument 
and  the  signature  were  acknowledged  by 
the  testator ;  and  that  he  knew  its  contents, 
and  intended  it  to  operate  as  a  testamentary 
disposition  of  his  property,  is  conclusively 
proved  by  the  draftsman  of  the  will  and  one 
of  the  subscribing  witnesses  thereto. 

The  construction  contended  for  would,  I 
think,  greatly  increase  litigation,  and  pro- 
duce much  mischief  without  any  cor- 
responding good.  The  perplexing 
250  ^question  in  all  cases  of  acknowledg- 
ment of  a  will  would  be,  whether  what 
was  said  or  done  by  the  testator  amounted 
to  an  acknowledgment.  Too  much  would 
depend  upon  the  loose  recollection  of  the 
witnesses;  and  the  danger  of  their  being 
tampered  with,  and  of  the  will  being  thus 
defeated,  would  be  greatly  increased.  The 
evils  of  increased  litigation  and  confusion, 
arising  from  a  change  of  the  will  law,  are 
signally  displayed  in  regard  to  a  provision 
in  the  statute  of  Victoria,  requiring  the 
will  to  be  signed  '*at  the  foot  or  end  thereof 
by  the  testator."  An  immense  number  of 
cases  have  been  before  the  E^nglish  -courts, 
involving  the  construction  of  these  words. 
Our  legislature  widely  avoided  the  evil  by 
adhering  to  the  did  law,  and  merely  em- 
bodied in  the  new  statute  the  judicial  con- 
struction of  that  law,  by  requiring  the  will 
to  be  signed  *4n  such  manner  as  to  make 
it  manifest  that  the  name  is  intended  as  a 
signature."  There  have  been  cases  also 
before  the  I^nglish  courts,  involving  the 
construction  of  the  words  of  the  statute  of 
Victoria,  requiring  the  signature  to  be  ac- 
knowledged. Our  legislature  has,  I  think, 
in  like  manner  avoided  this  evil  by  requir- 
ing the  will  to  be  acknowledged. 

In  conclusion,  this  is  a  case  in  which  a 
man,  having  no  family,  wished  to  give  his 
estate  to  some  of  his  collateral  kindred ;  and 
made  his  will  for  that  purpose.  He  was  of 
perfectly  sound  mind,  and  free  from  any  un- 
due influence  at  the  time  of  its  execution ; 
and  dictated  and  understood  the  contents  of 
it.  The  scrivener  and  the  witnesses  were 
men  of  unimpeached  integrity,  having  no 
interest  of  their  own  to  subserve,  and  no 
motive,  so  far  as  the  record  shows,  for 
favoring  or  disappointing  any  of  the  ex- 
pectants upon  the  testator's  bounty.  He 
acknowledged  his  signature  to  the  will  in 
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the  presence  of  at  least  two  witnesses, 
present  at  the  same  time,  who  subscribed 
their  names    thereto  in   his    presence.     If 

this  will  be  not  valid,  the  law  had,  in 
251      *this    instance,  signally   failed  in  its 

intended  effect,  to  secure  a  free  and 
fair  exercise  of  the  testamentary  rig'ht.  Bat 
I  am  of  opinion  that  it  is  valid,  and  I  am 
therefore  for  affirming  the  sentence  of  the 
Circuit  court. 

AIvL£^N,  P.  I  dissented  from  the  major- 
ity of  the  court  in  the  case  of  Parramore  v. 
Taylor,  and  agreed  with  Judge  Daniel  in 
the  opinion  given  by  him  in  Sturdivant  v. 
Birchett,  10  Gratt.  67.  Upon  the  question 
decided  in  Parramore  v.  Taylor,  I  have  seen 
no  reason  to  change  my  opinion.  But  that 
case  was  fully  argued  and  carefully  consid- 
ered. The  decision  was  made  by  a  major- 
ity of  the  whole  court,  and  a  motion  for  a 
rehearing  was  overruled.  The  same  ques- 
tion has  been  again  argued  in  this  case, 
and  with  the  same  result.  I  must  therefore 
consider  it  as  settling  the  law  on  that  ques- 
tion in  future  cases.  Upon  the  other  ques- 
tion presented  in  this  case,  whether  an 
acknowledgment  of  the  signature  is  a  suffi- 
cient acknowledgment  of  the  will  under  our 
statute,  I  concur  in  the  opinion  of  the  ma- 
^  jority. 

LEB  and  SAMUELS,   Js.,  concurred   in 
the  opinion  of  Moncure,  J. 

DANIEL,  J.,  dissented. 

Judgment  affirmed. 
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I.  Wills— AttesUtlon— In  Whose  Presence.*— A  paper 
prepared  as  the  will  of  C,  is  read  to  him  by  the 
scrivener,  and  approved:  and  then  the  scrivener, 
at  the  request  of  C,  subscribes  C's  name  to 
the  paper,  and  by  like  riliuest  he  attests  it; 
and  no  other  witness  attests  it  in  the  pres> 
ence  of  this  one.  About  three  days  after 
C  acknowledges  the  paper  as  his  will  in  the 
presence  of  H,  who  at  his  request,  attests  it  in  his 
presence.  No  other  witness  attests  the  paper  on 
that  day;  but  about  four  days  after,  H  is  arain 
at  the  house  of  C  with  W,  when  C  requests  W  to 
attest  the  paper,  which  W  does  in  the  presence  of 
H  and  C.  and  C  then  acknowledfires  the  paper  as 
his  will  tn  the  presence  of  H  and  W.  Hbld:  The 
will  is  duly  executed. 

a.  Instructions— Assumption  ofrTruth— Case  at  Bar.t— 

In  this  case  a  motion  to  instruct  the  jury  assumes 
all  the  facts  stated  by  the  sabscribiuflr  witnesses 
as  true,  and  asks  the  court  to  instruct  the  Jury 
that  the  paper  is  not  proved  to  be  the  will  of  C, 
according  to  the  statute.  The  instruction  does 
not  ask  the  court  to  pass  upon  the  truth  of  the 
facts,  but  upon  the  law  as  applicable  to  them; 
and  therefore  is  not  objectionable. 


*Wlll8— Attestation -In  Whose  Presence.— See  foot- 
note to  Parramore  v.  Taylor,  11  Qratt  220. 

tinstructlons— Assumption  of  Truth.— See  foot-note 
to  Klncheloe  v.  Tracewells,  11  Gratt  687. 


This  was  a  suit  in  equity  in  the  Circuit 
court  of  Pittsylvania  county,  instituted  by 
Lraban  Green  and  others,  heirs  and  distrib- 
utees of  John  T.  Grain  deceased,  ^  to  set 
aside  a  paper  which  had  been  admitted  to 
probat  as  the  will  of  said  Grain.  The  de- 
fendants were  his  devisees  and  the  admin- 
istrator with  the  will  annexed.  The  court 
directed  an  issue  devistavit  vel  non. 

On  the  trial  the  contestants  moved  the 
court  for  an  instruction  to  the  jury,  which 
was  refused,  and  they  excepted :  and  there 
was  a  verdict  in  favor  of  the  will.  The  ex- 
ception sets  out  the  will,  to  which  there 
were  three  subscribing*  witnesses,  all  of 
whom  were  examined  on  the  trial.  The 
first,  Thomas  W.  Walton,  proved  that  he 
wrote  the  said  paper  at  the  request  of  the 
testator,    who  approved  it;  and    that 

253  he  signed  the  ^testator's  name  at  his 
request,  and  also  at  his  request  sub- 
scribed it  as  a  witness  in  his  presence;  the 
testator  then  acknowledging  it  as  his  will. 
That  this  was  done  on  the  5th  of  May  1852; 
and  that  no  other  witness  attested  the 
paper  in  the  presence  of  this  witness. 

The  second  witness,  John  M.  Hutchings, 
proved  that  about  the  8th  of  May  1852,  the 
testator  acknowledged  the  paper  to  be  his 
will  in  the  presence  of  the  witness,  and 
requested  him  to  subscribe  his  name  as  a 
witness,  which  was  done  in  the  presence  of 
the  testator.  That  no  other  witness  at- 
tested the  paper  on  that  day ;  but  that  ab^nt 
four  days  after  the  witness  had  attested  the 
paper,  he  was  at  the  house  of  the  testator 
in  company  with  John  D.  Wright.  That 
the  testator,  in  the  presence  of  the  witness, 
requested  Wright  to  subscribe  his  name  to 
the  paper  as  a  witness,  and  that  Wrig-ht  did 
so  subscribe  his  name  in  the  presence  of 
the  witness  and  the  testator:  And  that  the 
testator  did  then,  in  the  presence  of  both 
Wright  and  the  witness,  acknowledge  the 
paper  to  be  his  will.  The  testimony  of 
Wright  as  to  what  occurred  when  he  at- 
tested the  paper,  was  the  same  as  that  of 
the  witness  Hutchings.  All  the  witnesses 
proved  that  the  testator  was  of  sound  mind 
and  disposing  memory. 

These  being  all  the  facts  proved  on  the 
trial,  the  contestants  by  their  counsel, 
moved  the  court  to  instruct  the  jury,  that 
the  said  paper  writing  was  not  proved  to  be 
the  last  will  and  testament  of  John  T.  Grain 
according  to  the  statute;  because  no  two 
of  the  subscribing  witnesses  were  present 
together  with  the  testator  when  Walton  sub- 
scribed his  name  as  a  witness ;  because  no 
two  of  the  subscribing  witnesses  were  pres- 
ent together  with  the  testator  when  Hutch- 
ings subscribed  his  name  as  a  witness; 
because  no  two  of  the  subscribing  witnesses 
were  present  together  with  the  testator  when 
he  directed  and  authorized  Walton  to  sign 
his  name  to  said  will,  the  same  being 

254  *proved  only  by   the  said   Walton,  no 
other  witness  knowing   any  thing  of 

such  authority  being  given  further  than 
his  subsequent  acknowledgment  as  afore- 
said of  said  will  in  the  presence  of  said 
Hutchings  and  Wright ;  because  no    two  of 
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the  subscribing  witnesses  proved  that  either 
Walton  or  Hutchings  subscribed  their  names 
in  the  testator's  presence. 

As  before  stated,  the  court  refused  to  give 
the  instruction,  and  the  contestants  ex- 
cepted. 

Upon  the  return  of  the  verdict  to  the 
Chancery  court,  that  court  dismissed  the 
bill :  And  thereupon  the  contestants  applied 
to  this  court  for  an  appeal,  which  was  al- 
lowed. 

Bouldin,  for  the  appellants. 
Robinson,  for  the  appellees. 

SAMUBIvS,  J.  In  the  argument  here  it 
was  insisted  that  the  motion  to  instruct  the 
jurj'  was  properly  overruled,  for  reasons 
apart  from  the  proposition  of  law  submitted 
for  the  judgment  of  the  court;  that  the 
instruction,  if  giyen,  would  have  been  an 
invasion  of  the  province  belonging  to  the 
jury.  If  the  record  showed  this  to  be  true, 
then  the  motion  was  properly  overruled, 
without  regard  to  any  other  reason.  This 
court,  in  Kincheloe  v.  Tracewells,  11 
Gratt.  587,  and  in  Harvey  v.  Bpes,  supra 
153,  decided  that  the  courts  might  decide 
upon  such  motions  by  parties  just  as  they 
were  made,  and  were  under  no  legal  neces- 
sity of  sifting  or  modifying  such  motions, 
so  as  to  separate  and  withhold  the  errone- 
ous portions  from  the  jury.  I  am  of  opin- 
ion, however,  there  is  no  foundation  for 
the  objection.  It  appears  that  after  all  the 
evidence  had  been  heard  by  the  jury,  the 
contestants  submitted  to  the  court  the  mo- 
tion for  an  instruction  to  the  jury.  This 
motion  did  not  ask  of  the  court  an  expres- 
sion of  opinion  in  regard  to  facts 
255  proved,  or  the  weight  of  *evidence. 
The  contestants  admitting  the  abso- 
lute verity  of  every  thing  which  Xhe  evi- 
dence tended  to  prove,  yet  insisted  that  the 
proof  was  insufficient  to  prove  the  will ;  that 
conceding  all  the  witnesses  had  said  to  be 
true,  yet  as  it  was  not  proved  that  any  two 
of  the  witnesses  had  subscribed  the  will  in 
the  presence  of  each  other,  the  proof  of  ex- 
ecution was  not  sufficient  in  law.  There 
was  no  proof  tending  to  show  such  sub- 
scription by  the  witnesses  (in  fact  it  was 
disproved),  and  upon  this  absence  of  proof 
the  contestants  predicated  their  motion  to 
instruct.  It  would  have  been  idle  to  submit 
it  to  the  jury  in  the  usual  form  to  pass  on 
the  sufficiency  of  evidence  to  prove  a  sub- 
scription by  two  witnesses  in  the  presence 
of  each  other,  when  there  was  no  proof 
whatever  having  a  tendency  to  that  end. 

A  court  is  not  bound  to  decide  questions 
of  law,  on  a  trial  by  jury,  unless  they  be 
relevant  to  the  case  before  it;  such  ques- 
tions are  relevant  only  when  they  arise 
upon  the  evidence.  A  bill  of  exceptions  is 
intended  for  the  sole  purpose  of  putting 
upon  the  record  the  facts  upon  which  a 
party  rests  his  proposition  of  law,  the  prop- 
osition itself,  and  the  decision  of  the  court 
thereupon.  It  has  been  frequently  decided 
by  this  court  that  the  facts  upon  which  a 
legal  proposition  is  predicated  must  be 
shown    by  the  record ;  if  it  were  otherwise. 


cases  might  be  decided  upon  abstract  ques- 
tions having  no  existence  in  such  cases.  A 
bill  of  exceptions  to  a  ruling  by  the  court  in 
the  progress  of  the  trial  is  well  taken,  if  it 
show  that  there  was  something  in  the  evi- 
dence to  serve  as  a  basis  for  the  proposition 
of  law,  the  proposition  itself,  and  the  deci- 
sion of  the  court.  It  is  usual  to  state  the 
tendency  of  the  evidence,  leaving  its  suffi- 
ciency to  be  passed  on  by  the  jury.  If 
however  the  exceptor  admits  in  advance  the 
existence  of  every  fact  which  the  proof 
tends  to  show,  and  puts  his  admission 

256  in   the  bill  of  exceptions  which  *he 
tenders,  it  is  difficult  to  perceive  why 

he  may  not  do  so.  On  facts  thus  stated  the 
appellate  court  can  determine  whether  the 
question  of  law  did  arise  with  as  much 
certainty  as  if  they  had  been  stated  in  any 
other  mode.  In  the  case  before  us,  it  ap- 
pears from  the  facts  stated,  that  no  two  of 
the  witnesses  subscribed  the  will  in  the 
presence  of  each  other.  On  this  the  con- 
testants below,  the  appellants  here,  moved 
for  an  instruction  to  the  jury  to  the  effect 
that  the  will  was  not  well  executed.  This 
instruction  the  court  refused  to  give;  and 
this  decision  is  brought  here  for  revision. 
The  facts  in  the  record,  so  far  as  the  wit- 
ness Walton  is  concerned,  are  of  no  weight 
on  the  question  whether  the  will  was  exe- 
cuted in  the  form  prescribed  by  law:  he 
was  not  in  the  presence  of  the  testator  at 
any  time  when  any  other  witness  was  pres- 
ent. The  case  must  therefore  rest  upon 
the  facts  with  which  the.  witnesses  Hutch- 
ings  and  Wright  are  connected.  The  wit- 
ness Hutchings,  on  or  about  the  8th  day  of 
May  1852,  heard  the  testator  acknowledge 
the  will,  and  thereupon,  in  the  presence  of 
the  testator,  subscribed  his  name  as  a  wit- 
ness. The  requisitions  of  the  law  up  to 
this  point  had  not  been  complied  with. 
About  four  days  afterwards,  on  or  about  the 
12th  of  May  1852,  the  testator  again  ac- 
knowledged the  will  in  the  presence  of  the 
witnesses  Hutchings  and  Wright,  and 
Wright  subscribed  his  name  as  a  witness  in 
the  presence  of  the  testator  and  of  the  wit- 
ness Hutchings:  the  witness  last  named 
did  not  again  subscribe  the  will.  Thus  the 
precise  question  passe^  on  by  the  Circuit 
court  was  presented,  and  is,  whether  it 
was  necessary  that  the  subscription  by  each 
witness  should  be  made  in  the  presence  of 
the  other.  The  Circuit  court  held  it  was 
not  necessary ;  and  in  this  I  think  the  court 
decided  correctly.  I  am  led  to  this  conclu- 
sion as  well  by  looking  to  the  terms  of  the 
statute  as  to  its  obvious  purpose  and 
intention.     It  requires  of  the  testator 

257  *himself,  that  ** the  signature  shall  be 
made,    or  the   will   acknowledged   by 

him,  in  the  presence  of  at  least  two  com- 
petent witnesses  present  at  the  same  time." 
This  requisition,  construed  as  it  should  be, 
with  reference  to  former  laws  of  which  our 
statute  is  a  revision,  means  that  the  rela- 
tion of  "presence**  shall  exist  between  the 
testator  and  the  witnesses,  and  does  not 
require  that  the  relation  of  **presence" 
should  exist  between  the   witnesses   them- 
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selves.  It  is  easy  to  conceive  how  witnesses 
mig-ht  both  be  in  the  * 'presence"  of  the 
testator,  and  yet  not  in  the  presence  of  each 
other,  if  we  give  the  word  **presence**  the 
meaning  heretofore  affixed  to  it  by  judicial 
decisions.  Shires  v.  Glasscock,  2  Salk.  R. 
688;  S.  C.  Carthew  81;  Davy  v.  Smith,  3 
Salk.  R.  395 ;  Casson  v.  Dade,  1  Bro.  C.  C. 
99;  Neil  v.  Neil,  1  I^eigh  6. 

The  English  courts,  in  passing  on  the 
statute  1  Victoria,  ch.  26,  f  9,  from  which 
our  statute  is  taken,  have  decided  that  the 
witnesses  must  not  only  be  in  presence  of 
the  testator  at  the  time  he  makes  his  signa- 
ture or  acknowledgment,  but  in  the  presence 
of  each  other.  This  is  not  the  necessary 
meaning  of  the  terms  used ;  for  as  already 
said,  the  witnesses  might  both  be  in  the 
presence  of  the  testator,  yet  not  in  the 
presence  of  each  other.  To  hold  that  the 
witnesses  must  not  only  be  in  the  presence 
of  the  testator,  but  also  in  the  presence  of 
each  other,  will  impose  upon  the  courts  of 
probat  the  double  duty  of  deciding  on  these 
double  relations;  thus  complicating  the 
proofs,  and  thereby  increasing  the  danger 
of  defeating  the  testator's  intention;  and 
this  because,  as  is  said,  it  should  be  in- 
ferred that  the  witnesses  must  be  in  the 
presence  of  each  other  from  the  fact  that 
they  are  required  to  be  in  the  presence  of 
the  testator. 

If  we  look  to  the  obvious  purposes  of  the 
statute,  there  is  little  room  for  doubt.  The 
will  must  be  in  writing ;  the  law  makers 
258  having  deemed  it  unwise  to  *rely  on 
parol  testimony  touching  the  dispo- 
sition of  property  by  will.  After  the  will 
is  written,  it  is  required  that  the  testator 
shall  manifest  his  approval  of  its  provi- 
sions by  signing  his  name,  or  causing  it  to 
be  done.  The  signature  by  the  testator 
performs  a  double  function ;  first  to  show 
his  approbation  of  what  is  written,  and 
next  to  identify  the  paper.  The  office  of 
the  witnesses  is  to  identify  the  paper,  to 
prove  the  signature  or  acknowledgment 
thereof  when  it  shall  thereafter  be  offered 
for  probat.  The  law  prescribes  as  the  only 
mode  of  identification,  that  the  witnesses 
subscribe  their  names  in  the  presence  of 
the  testator,  so  that  he  may  know  the  wit- 
nesses are  subscribing  the  paper  which  he 
intends  to  be  his  will.  All  these  purposes 
of  the  statute  are  secured  by  the  construc- 
tion of  the  Circuit  court :  It  neither  sacri- 
fices the  end  to  the  means,  nor  the  means 
to  the  end.  That  the  testator  in  this  case 
intended  the  paper  propounded  to  be  his 
will ;  that  he  acknowledged  it  as  such  in 
presence  of  Hutch ings  and  Wright;  that 
Hutchxngs  in  testator's  presence  subscribed 
the  paper;  that  Wright  in  presence  of 
llutchings  and  of  testator  subscribed  his 
name,  are  all  facts  beyond  question :  yet  it 
is  said  that  the  will  is  defectively  executed 
because  Hutchings  did  not  subscribe  in 
presence  of  Wright  as  well  as  of  testator. 
This,  as  I  have  already  said,  is  not  required 
by  the  letter  of  the  statute.  It  is  argued, 
however,  that  each  witness  should  observe 
the    act  of  subscription  by  the  other   as    a 


security  against  fraud  and  forgery.  Before 
yielding  to  this  argument,  it  is  well  to  con- 
sider whether  the  same  security  is  not 
afforded  by  the  construction  put  on  the 
statute  by  the  Circuit  court.  Under  either 
construction,  fraud  or  forgery  could  be 
made  effective  only  by  the  perjury  of  two 
subscribing  witnesses.  They  must  prove, 
either  truly  or  falsely,  that  testator  pat  his 
signature  to  or  acknowledged  the  paper 
as  his  will ;  if  truly  so  proved,  no  in- 
259  jury  *is  done  to  any  one;  if  falsely 
proved,  it  can  only  be  deplored  as  one 
of  the  many  abuses  which  may  be  practiced 
in  giving  testimony.  It  will  do  no  good  to 
place  the  honest  execution  of  wills  under 
arbitrary  and  capricious  restriction  for  the 
purpose  of  preventing  the  perpetration  of 
fraud  and  forgery  by  means  of  perjury,  see- 
ing that  fraud,  forgery  and  perjury  may 
attain  their  ends  just  as  readily  as  if 
the  restrictions  had  never  been  imposed. 
At  last,  it  will  be  found  that  the  only  secu- 
rity against  evil  practices  exists  in  the  vig- 
ilance of  the  testator  and  the  integ^rity  of 
witnesses.  If  knaves  shall  combine  to 
establish  a  spurious  will,  their  work  will 
be  just  as  easy  under  one  construction  as 
under  the  other. 

The  general  principles  involved  in  this 
case  were  considered  in  the  case  of  Parra- 
more  v.  Taylor,  11  Gratt.  220;  and  Beane  v. 
Yerby,  supra  239,  recently  decided  by  this 
court;  and  it  is  unnecessary  to  go  over  the 
same  ground.  I  therefore  only  refer  to 
those  decisions  and  the  cases  cited  by  Judge 
Moncure  in  Parramore  v.  Taylor,  especially 
to  Pollock  V.  Glassell,  2  Gratt.  439 ;  Rosser 
V.  Franklin,  6  Gratt.  1 ;  Moore  v.  Moore's 
ex'or,  8  Gratt.  307;  Sturdivant  v.  Burch- 
ett,  10  Gratt.  67;  as  giving  the  rule  by 
which  this  case  must  be  decided. 

I  am  of  opinion  to  affirm  the  decree. 

MONCURE  and  I^EE,  Js.,  concurred  in 
the  opinion  of  Samuels,  J. 

AlrlrBN,  p.,  andDANIBI^,  J.,  dissented. 

Decree  affirmed. 
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I.  Partition— 3hTc«  Aasigned  in  SevTslty—Diwu  tiw  e 
from  Rule->Rocord .*— Upon  a  bill  for  partition  of 
land,  as  a  ffeneralrule,  the  share  of  each  parcener 
should  be  assiffned  to  him  in  severalty.  And  if 
from  the  condition  of  the  subject  or  the  parties,  it 
is  proper  to  pursue  a  different  course,  the  facts 
Justifyinff  a  departure  from  the  rule  should, 
at  least  where  infants  are  concerned,  be  disclosed 
by  the  report  or  otherwise  appear,  to  enable  the 
court  to  Judflre  whether  or  not  their  interest  will 
be  injuriously  affected. 

a.  Same— Same— Same— Pacts  Jostlfyloir  Mnst  Appsar 
to  Court.— Where  the  same  parties  are  entitled  to 

^Partition— Shares  Asslffued  In  Severalty.— See  >to9<- 
note  loUowery  v.  Helms,  20Qratt.  1.  where  the  cases 
are  collected  which  cite  the  principal  case.  See  also. 
Beckham  v.  Duncan,  l  Va.  Dec.  67B. 
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lands  derived  from  tbe  fatlier  and  also  to  lands 
derived  from  the  mother,  and  some  or  all  of  them 
are  Infants,  if  these  lands  are  blended  In  the  divi- 
sion, it  mast  appear  to  the  conrt  that  the  interest 
of  the  parties  in  general  will  be  promoted  by  this 
mode  of  partition,  to  enable  the  court  to  protect 
the  riffhts  of  the  infants. 
3.  3«Be— Widow  Must  Be  Party— Dower— AMlffonent. 
—Where  the  widow  of  the  person  who  died  seized 
of  the  lands  of  which  partition  is  souffht  is  alive, 
and  entitled  to  dower,  she  should  be  a  party  to  the 
snlt,  and  her  dower  should  be  assiffned  to  her,  and 
partition  made  of  the  residue.  And  it  is  error  to 
proceed  in  her  absence,  and  make  partition  of  the 
lands  subject  to  her  riffht  of  dower. 

This  was  a  biU  filed  in  November  1842  in 
the  County  court  of  Accomack,  by  I^ewis  J. 
Snead  and  Thomas  Custis,  for  partition  of 
a  tract  of  land  descended  to  the  children 
and  heirs  of  Malinda  Custis,  of  whom 
Thomas  Custis  was  one,  and  had  sold  his 
share  to  Snead.  It  also  prayed  partition 
of  a  tract  of  land  and  slaves  descended  to 
the  children  and  heirs  of  William  Custis 
of  Henry.  William  Custis  was  the  husband 
of  Malinda,  and  their  children  were  the 
heirs  of  both.  After  their  death  one  of 
these  children  died  an  infant,  intestate  and 
unmarried,  and  his  interest  in  both  estates 
descended  to  the  other  children ;  all  of  whom 
were  infants  when  the  bill  was  filed  except 
Thomas  Custis.  The  bill  stated  that 
261  the  second  wife  *of  William  Custis 
survived  him,  and  was  then  mar- 
ried to  James  Stewart;  but  they  were 
not  made  parties  to  the  suit ;  and  the  prayer 
was  for  a  partition  of  the  two  tracts  of  land 
and  the  slaves. 

At  the  same  term  of  the  court  a  decree 
was  made  appointing*  commissioners  to  di- 
vide: First,  the  land  descended  from  Ma- 
linda Custis,  equally  amongst  the  plaintiff 
Snead  and  the  infant  defendants :  Second, 
the  slaves  equally  amongst  the  plaintiff 
Thomas  Custis  and  the  defendants :  Third, 
the  land  descended  from  William  Custis  of 
Henry,  equally  amongst  Thomas  Custis  and 
the  infant  defendants.  And  they  were  di- 
rected to  report  their  proceedings  to  the 
court. 

In  October  1843  the  commissioners  reported 
that  they  had  divided  the  slaves  according 
to  the  decree.  That  they  had  laid  off  and 
allotted  to  the  plaintiff  Snead  one-fifth  of 
the  land  descended  from  Malinda  Custis: 
And  that  they  had  delayed  to  divide  the 
land  descended  from  William  Custis,  at  the 
request  of  one  of  the  parties,  who  desired  to 
have  a  rehearing  of  the  decree. 

In  October  1846,  the  plaintiffs  filed  an 
amended  and  supplemental  bill,  in  which, 
after  stating  the  previous  proceedings,  they 
say  that  Sfiead  had  purchased  Thomas 
Custis'  interest  in  the  land  descended  from 
William  Custis  of  Henry,  and  also  the  in- 
terest of  the  defendant  E^lizabeth  Custis  in 
the  land  descended  from  Malinda  Custis. 
And  they  ask  that  both  tracts  of  land  may 
be  divided,  giving  to  Snead  another  fifth 
of  the  first  named  tract,  as  assignee  of 
Elizabeth  Custis,  and  one-fifth  of  the  second 


tract  as  assignee  of  Thomas  Custis;  and 
that  the  other  parties  may  each  have  his 
fifth  allotted  to  him. 

The  cause  came  on  again  to  be  heard  in 
October  1846,  when  the  court  confirmed  the 
report  of  October  1843,  and  appointed  the 
same  commissioners,  with  directions  to 
divide  the  land  descended  from  Ma- 
262  linda  *Custis,  except  the  fifth,  which 
had  been  allotted  to  Snead,  and  also 
the  land  descended  from  William  Custis  of 
Henry,  amongst  the  plaintiff  Snead  and  the 
infant  defendants. 

In  November  1846,  the  commissioners  re- 
ported that  they  had  assigned  to  Snead  the 
whole  undivided  balance  of  the  land 
descended  from  Malinda  Custis,  in  full  of 
his  interest  in  both  tracts;  and  that  they 
had  assigned  to  Elizabeth  Custis  and  the 
three  infant  defendants  the  tract  descended 
from  William  Custis  of  Henry,  which  they 
had  divided  equally  among  the  four. 

Benjamin  F.  Custis,  one  of  the  defend- 
ants, having  attained  the  age  of  twenty- 
one  years,  he  in  October  1851  filed  his 
affidavit  in  the  cause,  in  which  he  ex- 
pressed his  belief  that  the  division  made 
by  the  commissioners  was  unequal  in  favor 
of  Snead.  And  in  D^ember  he  excepted  to 
the  report  of  1846,  on  the  ground  that  they 
did  not  obey  the  directions  of  the  decree  of 
October  1846,  but  had  assigned  the  whole  of 
the  land  descended  from  Malinda  Custis  to 
the  plaintiff  Snead:  And  that  this  land 
was  far  more  valuable  than  Snead's  interest 
in  the  other  tract. 

The  cause  came  on  to  be  finally  heard  in 
December  1851,  when  the  court  overruled 
the  exceptions,  and  confirmed  the  report : 
And  thereupon  Benjamin  F.  Custis  applied 
to  this  court  for  an  appeal,  which  was  al- 
lowed. 

R.  T.  Daniel,  for  the  appellant. 
Patton,  for  the  appellee. 

AI4LEN,  P.,  delivered  the  opinion  of  the 
court : 

The  court  is  of  opinion,  that  as  in  a  pro- 
ceeding at  law  by  writ  of  partition,  it  is 
the  regular  course  to  assign  to  each  parcener 
his  part  In  severalty;  Ivitt.  }  276,  Coke 
179  b ;  from  analogy  thereto,  the  same 
^course  should,  as  a  general  rule,  be 
observed  where  the  proceeding  is  by 
in  chancery.  That  such  partition  of 
the  whole  subject  is  more  likely  to  be  equal 
and  just  than  where  a  partial  partition  is 
made,  as  the  commissioners  will  have  an 
accurate  view  of  the  whole  subject,  and  by 
dividing  it  into  different  parts,  will  be 
furnished  with  the  means  of  making  a  fair 
comparison,  and  can  correct  inequalities. 
If  from  the  condition  of  the  subject  or  the 
parties,  the  interest  of  the  parties  in  gen- 
eral would,  in  any  case,  be  promoted  by 
pursuing  a  different  course,  the  facts  jus- 
tifying a  departure  from  the  rule  should,  at 
least  where  the  rights  of  infants  are  in- 
volved, be  disclosed  by  the  report,  or  other- 
wise appear,  to  enable  the  court  to  judge 
whether  their  interest  would  be  affected 
injuriousy  or  not. 
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The  interlocutory  decree  of  the  28th  of 
November  1842  directed  the  commissioners, 
amongst  other  thing's,  to  divide  equally 
amongst  the  plaintiff  and  the  defendants 
who  were  infants,  the  tract  of  land  of  which 
Malinda  Custis  died  seized.  Instead  of  pur- 
suing the  directions  of  said  decree,  the 
commissioners,  by  their  report  filed  the  30th 
October  1843,  assigned  to  the  appellee  Lewis 
J.  Snead  one-fifth  of  said  tract  of  land; 
leaving  the  residue  thereof  undivided. 

The  court  is  of  opinion,  t|^at  in  this  the 
commissioners  violated  their  duty,  and,  in 
the  absence  of  all  evidence  to  justify  it,  it 
was  error  to  confirm  the  report  aforesaid  in 
this  respect. 

The  court  is  further  of  opinion,  that  the 
same  objection  exists  to  the  report  of  the 
commissioners  under  the  decree  of  the  26th 
October  1846.  The  said  decree  requiring  a 
division  of  both  the  tract  descended  from 
Malinda  Custis  and  the  tract  whereof  Wil- 
liam Custis  of  Henry  died  seized,  separately 
amongst  the  parties  according  to  their 
rights,  the  decree  should  have  been  followed 
and  carried  out  according  to  its  terms,  unless 
the  interest  of  all  concerned  required 
264  a  departure  from  *the  terms  thereof; 
and  if  so,  the  facts  should  have  been 
reported  or  made  to  appear,  to  enable  the 
court,  having  a  regard  to  the  interests  of  the 
infants,  to  judge  whether  such  departure 
should  have  been  permitted.  That  although 
under  the  4th  section  of  the  act  concerning 
partitions,  1  Rev.  Code  of  1819,  p.  360,  par- 
tition may  be  made  of  several  parcels  of 
land  or  other  real  estate  to  which  the  par- 
ties have  title,  though  such  title  may  be 
derived  from  different  sources,  by  allotment 
of  part  in  each  parcel  or  of  parts  in  one  or 
more  parcels,  or  of  one  or  more  individual 
parts,  with  or  without  the  addition  of  a 
part  or  parts  of  other  parcels,  as  shall  be 
most  for  the  interest  of  the  parties  in  gen- 
eral ;  yet  where  the  same  parties  are  entitled 
to  lands  derived  from  the  father  and  also  to 
lands  derived  from  the  mother,  and  some  or 
all  are  infants,  as  in  the  event  of  the  in- 
fant dying  under  age,  a  different  course  of 
descent  is  prescribed,  inconvenience  might 
result  from  blending  such  lands  in  the  par- 
tition ;  and  it  should  at  least  appear  in  the 
words  of  the  act,  that  the  interest  of  the 
parties  in  general  would  be  promoted,  to 
enable  the  court  to  protect  the  rights  of  the 
infants.  Nothing  of  that  kind  appearing 
either  in  the  report  of  the  commissioners  or 
otherwise,  the  court  is  of  opinion  it  was 
error  to  overrule  the  exception  and  confirm 
said  report  filed  on  the  30th  November  1846. 

The  court  is  further  of  opinion,  that  as  it 
is  alleged  in  the  original  bill  that  said 
William  Custis  of  Henry  left  a  widow  who 
at  the  time  of  filing  said  bill  was  the  wife 
of  James  Stewart,  and  the  bill  prayed  for  a 
partition  of  the  land  of  which  said  William 
died  seized,  subject  to  the  widow's  estate 
in  dower,  the  widow  and  her  husband  should 
have  been  made  parties ;  and  her  dower  as- 
signed; and  partition  should  have  been 
made  of  the  residue.  And  it  was  error  to 
have  directed  or  confirmed   a   partition    of 


said  tract  until  such  dower  had  been  as- 
signed; it  not  appearing,  and  there 
265  being  nothing  *to  justify  the  <x>nrt 
in  presuming,  that  such  estate  in 
dower  had  terminated.  It  is  therefore 
ordered  and  adjudged,  that  so  much  of  said 
decrees  as  is  herein  declared  to  be  erro- 
neous, be  reversed,  and  the  residue  thereof 
be  affirmed;  and  that  the  appellee  Lt.  J. 
Snead  pay  to  the  appellant  his  costs.  And 
the  cause  is  remanded,  with  instructions  to 
require  the  appellees  to  make  said  widow 
and  her  husband  parties,  if  such  dower 
estate  is  still  in  existence ;  and  for  further 
proceedings,  in  order  to  a  partition  of  said 
lands,  in  order  to  a  final  decree. 


Decree  reversed. 


266 


*Delaney  v.  Goddin. 
April  Term,  1856,  Riclimond. 


I.  Tax  Sales— Report  of  Sarveyor— Objecttoos— Govt 
Acts  ninlsterially.— The  Ctounty  court  In  passine^ 
upon  any  question  under  the  act.  Code,  ch.  97.  |1&. 
is  vested  with  no  judicial  power,  but  acta  in  a 
capacity  purely  ministerial:  And  in  determining 
whether  or  not  it  will  order  the  report  of  the  sur- 
veyor therein  required,  to  be  recorded,  is  re- 
stricted to  the  consideration  of  objections  to  said 
report;  and  has  no  riffht  to  look  beyond  the  return 
of  the  list  of  sales  by  the  sheriff,  required  by  S  il 
of  said  chapter.* 

a.  Same— Same— Duty  of  Court.— In  such  case  it  is  the 
duty  of  the  court  to  see  whether  said  report  is  in 
conformity  with  the  provisions  of  said  section, 
requiring  it  to  specify  the  metes  and  bounds  of  the 
land  sold,  and  the  names  of  the  owners  of  Lhe  ad- 
joining tracts,  and  to  ffive  such  other  descriptloa 
of  the  land  sold  as  will  identify  the  same.  And  in 
order  to  discharge  that  duty,  no  enquiry  Into  the 
regularity  or  validity  of  the  previous  proceedings 
is  necessary  or  proper. 

3.  5ame— Same— Samo.— In  such  a  case,  upon  a  mo- 
tion by  the  purchaser  to  order  the  report  of  the 
surveyor  to  be  recorded,  the  County  court,  not 
actlnff  judicially,  has  no  authority  to  render  a 
judfirment  overrulinflr  the  motion  with  costs. 

4.  Same— Same— Refusal  of  Court  to  Record— Manda- 
Mus.t— If  the  County  court  renders  such  a  judg- 
ment, upon  appeal  to  the  Circuit  court,  that  court 
should  simply  reverse  the  judgment  with  costs: 
but  should  not  proceed  to  order  that  the  report  of 
the  surveyor  should  be  recorded:  The  error  of 
the  County  court  in  refusiuflr  to  order  the  report 
to  be  recorded,  can  only  be  corrected  by  maadtt- 
mu8 :  and  not  by  writ  of  error  or  wp^raedeas. 

At  the  March   term   1853   of   the   County 
court  of  Henrico,   Isaac   A.    Goddin   moved 

*See  the  opinion  of  Judgb  Daniel  for  the  statute. 

tTax  Sales— Report  of  Surveyor— Duty  of  Court  to 
Admit  to  Record— Mandamus.— In  addition  to  the 
cases  cited  in  foot-note  to  Randolph  Justices  v.  Stal- 
naker,  13  Gratt.  628,  see.  citiuff  the  principal  case, 
Marcum  v.  Ballot  Com'rs,  42  W.  Va.  268, 26  S.  XL  Rep. 
288:  Board  of  Supervisors  of  Mason  County  v.  Min- 
turn,  4  W.  Va.  308;  McCulloufifh  v.  Hunter. 90  Va.  701. 
19  S.  E.  Rep.  776.  See  also,  on  mandamus,  principal 
case  cited  \tx  foot-note  to  Morris,  £^  parte^  U  Gratt. 
292. 
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the  court  to  record  the  report  of  the  sur- 
veyor of  the  county  in  relation  to  a  lot  of 
land  sold  by  the  sheriff  for  the  nonpayment 
of  the  tax  upon  it.  The  lot  was  sold  as  the 
property  of  Matthew  Delaney ;  and  he  ap- 
peared and  opposed  the  motion.  The  court 
overruled  the  motion,  and  gave  Delaney  a 
judgment  against  Goddin  for  his  costs. 
And  thereupon  Goddin  excepted. 

267  *On  the  hearing  of  the  motion  God- 
din showed  by  the  list  of  delinquents 

on  the  land  tax  in  the  county  of  Henrico 
for  the  year  1847,  that  lot  No.  8  in  Iv.  E. 
Harvie's  plan,  which  was  assessed  with  a 
tax  of  ten  cents,  was  returned  delinquent 
as  owned  by  Matthew  Delaney.  And  he 
presented  a  list  of  lands  and  lots  returned  as 
delinquent  in  the  county  of  Henrico  for  the 
years  from  1845  to  1849,  inclusive,  certified 
by  the  auditor  of  public  accounts  to  the 
sheriff  of  said  county  in  June  1850,  in  which 
was  this  lot  of  Delaney,  as  delinquent  for 
the  year  1847,  for  the  tax  of  ten  cents,  with 
interest  one  cent.  And  he  proved  by  the 
deputy  sheriffs  that  this  list  had  been  re- 
ceived from  the  auditor;  and  that  within 
twenty  days  thereafter,  three  copies  thereof 
had  been  made ;  one  of  which  had  been  set 
up  at  the  court-house,  and  at  two  other  of 
the  most  public  places  in  the  county,  with 
a  notice  that  the  sale  of  the  lands  mentioned 
in  the  lists  would  take  place  on  the  first 
day  of  the  next  October  court  for  said 
county.  That  the  said  sale  was  commenced 
on  the  day  appointed,  but  that  the  court 
sitting  only  one  day,  and  the  sale  not  beipg 
completed,  it  was  adjourned  to  the  first  day 
of  the  next  County  court ;  on  which  day  it 
was  completed.  And  that  notice  of  such 
adjournment  was  posted,  and  proclamation 
thereof  made,  at  the  door  of  the  court-house 
of  said  county  on  the  said  October  court 
day.  And  the  advertisement  of  the  sale  and 
of  the  adjournment  were  introduced  in  evi- 
dence, the  first  of  which  bore  date  the  25th 
of  July  1850. 

He  also  introduced  a  list  of  real  estate 
within  the  county  of  Henrico,  sold  in  the 
months  of  October  and  November,  for  the 
nonpayment  of  taxes  thereon  for  the  years 
from  1845  to  1849,  inclusive,  which  list  was 
verified  by  the  oath  of  the  sheriff  of  Henrico, 
and  certified  by  the  County  court  to  the 
auditor  of  public  accounts,  in  the  man- 

268  ner  prescribed    by   law;  which  *list 
contained  the  said   lot  as  owned  by 

Delaney.  And  he  also  introduced  the  receipt 
of  the  sheriff,  which  was  headed :  Memo- 
randum of  real  estate  in  the  county  of  Hen- 
rico, sold  this  7th  day  of  October  1850  for 
nonpayment  of  taxes  due  thereon  for  the 
year  1847 ;  and  recited  the  name  of  the  per- 
son charged  with  the  tax;  quantity  of  land; 
local  description  of  land;  amount  of  tax 
due;  quantity  of  land  charged;  name  of 
purchaser;  and, amount  of  purchase  money: 
And  at  the  foot  a  receipt  for  the  purchase 
money,  which  was  thirty-seven  cents. 

He  then  introduced  the  report  of  the   sur- 
veyor, which  was  as  follows : 
Henrico  County,  to  wit: 

I  certify  that  the  above  named  lot 


No.  8,  of  ly.  E.  Harvie's  plan,  lies  in  Hen- 
rico county,  near  the  city  of  Richmond. 
Said  lot  is  on  the  east  side  of  Belvidere 
street,  and  is  bounded  on  the  north  and 
south  by  property  of  Charles  Dimmock,  and 
east  by  the  property  of  William  Row.  Gi  ven 
under  my  hand  this  15th  day  of  December 
1852. 

Joseph  J.  Pleasants, 
Sur.  Henrico  County. 

Delaney  on  his  part,  proved  that  in  1847 
he  lived  in  the  city  of  Richmond,  and  owned 
a  considerable  amount  of  personal  property ; 
one  witness  said  as  much  as  two  thousand 
dollars  in  value.  And  he  proved  that  he 
paid  to  the  sheriff  of  Henrico  the  tax  on 
another   lot  in  the  county  in  the  year  1847. 

The  County  court  having  overruled  his 
motion  with  costs,  Goddin  applied  to  the 
Circuit  court  of  Henrico  for  a  supersedeas 
to  the  judgmc^nt,  which  was  awarded :  And 
when  the  cause  came  on  to  be  heard  in  that 
court,  the  judgment  of  the  County  court  was 
reversed,  with   costs.     And   the  court 

269  proceeding  to  make  such  order  ♦as  the 
County  court  should  have  made,  or- 
dered that  the  said  report  be  recorded ;  and 
for  this  purpose  that  the  cause  be  sent  back 
to  the  said  County  court.  From  this  order 
Delaney  applied  to  this  court  for  a  superse- 
deas, which  was  awarded. 

The  case  was  elaborately  argued  by 
Gilmer,  G.  N.  Johnson  and  Patton,  for  the 
appellant;  and  by  Howard,  Randolph  and 
Stanard,  for  the  appellee. 

The  counsel  for  the  appellant  insisted  that 
the  act  to  be  performed  by  the  County  court 
upon  the  motion  to  order  the  report  of  the 
surveyor  to  be  recorded,  was  a  judicial  act; 
and  that  it  was  the  duty  of  the  court  to  look 
into  all  the  previous  proceedings  to  see 
whether  they  were  regular ;  and  if  they  were 
not,  to  refuse  to  order  the  report  to  be  re- 
corded. And  they  insisted  that  there  were 
fatal  irregularities  in  the  previous  proceed- 
ings. 

The  counsel  for  the  appellee  insisted  that 
the  act  to  be  performed  by  the  court,  was 
a  ministerial  act;  and  that  the  enquiry  was 
limited  to  the  single  question,  whether  the 
report  of  the  surveyor  conformed  to  the  law. 
And  they  insisted  further  that  there  were 
no  irregularities  in  the  previous  proceed- 
ings, which,  if  they  could  be  looked  to  by 
the  court,  could  justify  a  refusal  to  order 
the  report  to  be  recorded. 

DANIEL,  J.  This  case  turns  on  the 
proper  construction  of  the  15th  section  of 
the  37th  chapter  of  the  Code,  prescribing 
the  mode  in  which  lands,  returned  delin- 
quent for  taxes,  are  sold  therefor,  or  vested 
in  the  commonwealth.  Preceding  sections 
of  the  chapter  having  declared  when,  where 
and  how  land  is  to  be  sold  for  taxes, 
and  provided  for  a  payment  of  the  pur- 
chase money  and  a  receipt  therefor,  and 
for  the  return  of  a  list  of  sales  to  the 
court  of  the  county  or  corporation  whose 
officer  may  have  made  the  sales;  and 

270  *having  also  pointed  out  the  time  and 
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mode  for  the  redemption  of  any  land 
so  sold,  the  14th  section  provides  that  the 
purchaser  of  a  part  of  any  tract  so  sold  and 
not  redeemed  within  two  years,  shall  have 
the  quantity  purchased  surveyed  and  laid 
off,  the  survey  to  commence  on  either  of  the 
lines  of  the  tract  at  the  option  of  the  pur- 
chaser, so  as  not  to  include  the  imjprove- 
ments  on  the  same  (if  it  can  be  avoided), 
and  to  be  in  one  body,  the  length  whereof 
shall  not  be  more  than  double  the  breadth, 
when  that  is  practicable.  It  further  pro- 
vides that  a  plat  and  certificate  of  the  sur- 
vey shall  be  returned  to  the  court  of  the 
county ;  and  if  the  court,  upon  examination 
thereof,  find  it  to  be  correctly  made  in  con- 
formity with  said  fourteenth  section,  it 
shall  order  the  same  ta  be  recorded. 

And  the  fifteenth  section  provides  that 
when  an  entire  tract  of  land  is  so  sold,  and 
not  redeemed  within  the  two  years,  the  pur- 
chaser shall  have  a  report  made  by  the  sur- 
veyor of  the  county  to  the  court  thereof, 
specifying  the  metes  and  bounds  of  the  land 
sold,  and  the  names  of  the  owners  of  the 
adjoining  tracts;  and  giving  such  further 
description  of  the  land  sold  as  will  identify 
the  same :  and  the  County  court,  unless  it 
see  some  objection  to  such  report,  shall 
order  the  same  to  be  recorded. 

And  the  sixteenth  section  then  provides 
that  after  the  expiration  of  the  two  years, 
the  purchaser  of  the  land  so  sold  and  not 
redeemed  shall  obtain  from  the  clerk  or 
deputy  clerk  of  the  court  of  the  county  or 
corporation,  whose  officer  may  have  sold 
such  land,  a  deed  conveying  the  same,  in 
which  shall  be  set  forth  all  the  circumstances 
appearing  in  the  clerk's  office  in  relation  to 
the  sale.  Moreover  if  the  sale  be  of  part 
of  a  tract  of  land,  the  deed  shall  refer  par- 
ticularly to  the  plat  and  certificate  of  survey 
returned,  according  to  the  fourteenth  sec- 
tion, and  the  order  of  the  court  thereupon ; 
and  if  the  sale  be  of  an  entire  tract  of 
271  *land,  it  shall  refer  to  the  report  made 
according  to  the  fifteenth  section,  and 
the  order  thereupon.  If  the  sale  be  of  a 
town  lot,  or  of  an  undivided  interest  in 
such  lot,  and  a  report  be  made  by  a  surveyor 
describing  the  same,  and  such  report  be 
ordered  by  the  court  to  be  recorded,  the  deed 
shall  refer  to  the  said  report.  But  when  in 
the  case  of  a  sale  of  a  town  lot  or  of  an 
undivided  interest  in  such  lot  there  is  no 
such  report,  the  clerk  shall  nevertheless 
execute  a  deed  therefor  to  the  purchaser,  if 
he  desire  the  same. 

Can  there  be  any  reasonable  doubt  as  to 
the  nature  and  extent  of  the  duty  to  be  per- 
formed by  the  County  court  under  the  four- 
teenth section?  After  pointing  out  how  the 
survey  is  to  be  made,  and  requiring  a  plat 
and  certificate  of  it  to  be  returned  to  the 
court,  the  section,  in  plain  and  unambigu- 
ous terms,  limits  the  enquiry  of  the  court 
to  the  question  whether  or  no  the  survey 
is  correctly  made  in  conformity  with  said 
section.  Does  the  plat  and  certificate  show 
that  the  survey  commences  on  one  of  the 
lines  of  the  tract  sold?  Is  it  so  made  as  not 
to  include   the  imx)rovements?    Is  it  in  one 


body?  Is  the  length  no  more  than  double 
the  breadth?  If  so,  then  the  condition,  the 
only  condition  on  which  the  order  for  the 
record  of  the  survey  is  in  terms  made  to 
depend,  is  satisfied,  and  the  duty  of  the 
court  to  make  the  order  becomes  absolute. 

The  duty  of  the  court  under  the  fifteenth 
section  is,  I  think,  equally  simple  and  ob- 
vious. '^Unless  it  see  some  objection  to 
such  report,'*  it  is  to  order  it  to  be  recorded. 
Does  the  report  specify  the  metes  and 
bounds  of  the  land  sold,  and  the  names  of 
the  owners  of  the  adjoining  tracts,  and  give 
such  further  description  of  the  land  sold  as 
will  identify  the  same?  If  in  any  case 
arising  under  this  section  these  questions 
are  answered  affirmatively,  what  possible 
objection  can  the  court  see  to  the  re- 

272  port?    And  how  can  it  make  ^objection 
to   the   regularity    of  some  previous 

proceeding  the  ground  for  refusing  to  re- 
cord the  report,  without  violating  the  ex- 
press command  requiring  it  to  order  the 
report  to  be  recorded,  unless  it  sees  some 
objection;  not  some  objection  generally, 
but  some  objection  to  the  report? 

The  meaning  of  the  terms  employed  in 
the  section  seems  to  my  mind  too  plain  to 
admit  of  any  doubt  as  to  the  answer  to  be 
given.  And  indeed  we  cannot  convert  the 
examination  by  the  court  of  the  survey 
under  the  14th  section,  or  of  the  order 
under  the  15th,  into  an  occasion  for  contest- 
ing and  deciding  upon  the  regularity  and 
validity  of  the  previous  proceedings,  with- 
out imputing  to  the  legislature  a  gross 
partiality  and  injustice.  For  we  have  seen 
that  by  the  provisions  of  the  16th  section, 
when  the  sale  is  of  part  of  'a  tract  of  land, 
the  deed  is  to  refer  particularly  to  the  plat 
and  certificate  of  survey  returned,  and  when 
the  sale  is  pf  the  entire  tract,  the  deed  is  to 
refer  to  the  report  required  by  the  15th 
section.  Whereas  in  the  case  of  the  sale  of 
a  town  lot,  the  provision  is,  that  if  there  be 
a  report  made  by  a  surveyor  describing  it, 
and  the  report  has  been  recorded,  the  deed 
is  to  refer  to  such  report ;  but  if  there  is  no 
such  report,  the  clerk  shall  nevertheless 
execute  a  deed  for  such  lot  to  the  purchaser, 
if  he  desire  it.  And  thus  as  the  purchaser 
may  procure  his  deed,  in  the  case  of  the 
sale  of  a  town  lot,  without  having  had  any 
survey  or  report  made,  the  opportunity  for 
showing  defect  in  the  previous  proceedings, 
which  under  the  construction  contended  for 
by  the  plaintiff  in  error  is  afforded  in  all 
cases  to  the  owners  of  tracts  and  parts  of 
tracts  of  land  sold  for  taxes,  is  virtually 
denied  to  the  owners  of  town  lots  so  sold^ 
by  being  made  to  depend  on  the  mere  option 
and  course  of  the  purchaser.  Such  a  con- 
struction, therefore,  is  condemned  as  vrell 
by  the  results  which  flow  from  it  as  by 
the   plain   meaning   of   the  language 

273  *employed  in  the  statute.  And  I  feel 
no  difficulty  in  coming  to  the  conclu- 
sion that  in  cases  like  the  one  under  consid- 
eration, the  County  court  has  no  right  to 
look  beyond  the  return  of  the  list  of  sales 
by  the  sheriff,  and  to  examine  into  the  reg- 
ularity  of  the    previous  steps.     No  matter 
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what  such  steps  may  have  been  or  how  con- 
ducted, they  can  have  no  bearing  on  the 
simple  duty  it  is  called  upon  to  discharge. 
That  duty  is  in  no  wise  judicial,  but  purely 
ministerial.  Rex  v.  Justices  of  Derbyshire, 
1  Wm.  Black.  606;  Dawson  v.  Thruston,  2 
Hen.  &  Munf.  132;  Manns  v.  Givens,  7 
Lfeigh  689.  And  upon  the  authority  of  these 
cases,  I  think  it  also  clear  that  the  means 
of  testing  the  correctness  of  the  action  of 
the  County  court  in  refusing  to  record  the 
report,  is  not  by  writ  of  error  or  superse- 
deas, but  by  mandamus.  So  much  of  the 
judgment  of  the  Circuit  court,  therefore,  as 
passes  on  the  refusal  of  the  County  court  to 
order  the  report  to  be  recorded,  is  errone- 
ous. The  Circuit  court  ought  simply  to 
have  reversed  the  judgment  of  the  County 
court  dismissing  the  motion,  and  ordering 
the  payment  of  costs,  leaving  the  defendant 
in  error  free  to  renew  his  application  to  the 
County  court  to  have  the  report  recorded,  or 
to  take  such  other  course  as  he  may  be 
advised  to  pursue  in  the  premises. 

AI^LEN,  P.,  dissented  from  so  much  of 
the  opinion  and  judgment  as  held  that  in 
this  case  the  action  of  the  County  court 
was  to  be  treated  as  merely  ministerial. 
The  power  was  coniided  to  a  court  of  record, 
and  the  action  of  the  court  was  judicial;  the 
parties  appeared  and  litigated  the  question ; 
the  court  has  affirmed  its  jurisdiction  by 
pronouncing  judgtnent  which  would  con- 
clude the  parties  until  reversed;  and  there- 
fore it  was  proper  for  the  Circuit  court  to 
review  and  if  erroneous  to  reverse  it.  He 
was  further  of  opinion  that  the  au- 
thority of  the  County  court,  although 
274  *the  court  acted  judicially,  was  lim- 
ited to  the  enquiry  whether  the  report 
of  the  surve^'or  conformed  to  the  requisitions 
of  the  law ;  and  that  it  was  not  competent 
for  such  court,  upon  this  enquiry,  to  re- 
quire proof  of  the  regularity  of  the  proceed- 
ings leading  to  or  attending  the  sale.  He 
was  further  of  opinion  that  the  survey  did 
conform  to  the  requisitions  of  the  law,  and 
was  therefore  for  affirming  the  judgment  of 
the  Circuit  court  reversing  the  judgment  of 
the  County  court,  and  proceeding  to  enter  the 
judgment  it  did. 

LfBE  and  SAMUBI^S,  Js.,  concurred  in 
the  opinion  of  Daniel,  J. 

MONCURE,  J.,  concurred  with  Allen,  J. 

The  order  was  as  follows : 

The  court  is  of  the  opinion  that  the 
County  court,  in  passing  upon  any  question 
arising  under  the  15th  section  of  the  37th 
chapter  of  the  Code  of  1849,  prescribing  the 
mode  in  which  lands  returned  delinquent 
for  taxes  are  sold  therefor  or  vested  in  the 
commonwealth,  sits  simply  as  a  court  of 
registry ;  and  in  determining  whether  or 
no  it  viU  order  the  report  of  the  surveyor, 
therein  required  to  be  recorded,  is  restricted 
to  the  consideration  of  objections  to  said 
report,  and  has  no  right  to  look  beyond  the 
return  of  the  list  of  sales  by  the  sheriff  re- 


quired by  the  eleventh  section  of  said  chap- 
ter, into  the  previous  proceedings  provided 
for  in  said  chapter.  That  the  said  court, 
iri  discharging  its  duty  under  the  said  15th 
section,  is  vested  with  no  judicial  powers, 
but  acts  in  a  capacity  purely  ministerial ; 
that  it  is  its  duty  to  see  whether  or  no  said 
report  is  in  conformity  with  the  provisions 
of  said  section,  requiring  the  report  to 
specify  the  metes  and  bounds  of  the  land 
sold,  and  the  names  of  the  owners  of  the 

adjoining  tracts;  and  to  give  such 
275      *other  description  of  the  land  sold  as 

will  identify  the  same;  ^nd  that  in 
order  to  discharge  this  duty,  no  enquiry 
into  the  regularity  or  validity  of  the  pre- 
vious proceedings  is  necessary  or  proper. 
And  if  it  sees  that  there  is  no  objection  to 
said  report  on  the  score  of  its  failing  to 
make  the  specifications  or  to  give  the  de- 
scription just  mentioned,  it  becomes  the 
imperative  duty  of  said  court  to  order  said 
report  to  be  recorded. 

The  court  is,  therefore,  also  further  of 
opinion,  that  the  County  court  had  no  au- 
thority to  render  the  judgment  of  the  14th 
of  March  1853,  dismissing  the  motion  of  the 
defendant  in  error,  and  ordering  him  to  pay 
costs  to  the  plaintiff  in  error. 

And  the  court  is  alsq  further  of  opinion, 
that  whether  or  no  there  was  such  objection 
to  the  .report  of  the  survey  in  the  proceed- 
ings mentioned,  as  justified  the  County 
court  in  refusing  to  order  the  same  to  be 
recorded,  is  a  question  which  it  was  not 
competent  for  the  superior  court  to  take  cog- 
nizance of  by  means  of  writ  of  error  or 
supersedeas ;  and  that  the  propriety  of  the 
action  of  the  County  court  in  refusing  to 
order  s&id  report  to  be  recorded,  can  be 
tested  in  the  superior  court  by  mandamus 
only. 

And  the  court  is  therefore  also  further  of 
opinion  that  the  Circuit  court  erred  in  un- 
dertaking to  decide  on  the  refusal  of  the 
County  court  to  order  said  report  to  be  re- 
corded, and  in  rendering  a  judgment  order- 
ing the  same  to  be  recorded:  And  that 
instead  of  rendering  its  said  judgment  of 
the  20th  July  1854,  the  Circuit  court  ought 
simply  to  have  rendered  a  judgment  revers- 
ing, with  costs  to  defendant  in  error,  the 
judgment  of  the  County  court  dismissing 
his  motion,  and  ordering  him  to  pay  costs. 

It  is  therefore  considered,  that  so  much 
of  the  said  judgment  of  the  Circuit  court  as 
reverses  the  said  judgment  of  the  County 
court,  with  costs  to  the  defendant  in  error, 

be  affirmed ;  and  that  so  much  thereof 
276      *as  orders  the  report  aforesaid   to   be 

recorded,  be  reversed  and  annulled. 
And  that  the  said  plaintiff  in  error  recover 
against  the  said  defendant  in  error  his 
costs  by  him  expended  in  the  prosecution 
of  his  writ  of  supersedeas  aforesaid  here. 
And  the  said  defendant  in  error  is  at  liberty 
to  renew  his  application  before  the  County 
court,  or  to  take  such  other  legal  course  as 
he  may  be  advised  to  pursue  in  the  premises. 
All  which  is  to  be  certified,  &c.  . 
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277         ♦Taliaferro  &  als.  v.  Pryor.* 
April  Term,  1866,  Richmond. 

I.  Eiectmeat— Evidence— AdmlMlblllty.— In  ejectment. 
It  belnsr  proved  that  an  ancestor  of  the  plaintiff 
lived  upon  the  land,  evidence  that  he  was  erenerally 
considered  the  owner,  or  that  the  witness  so  con- 
sidered him.  Is  Incompetent  and  Inadmissible. 

a.  Records— Condluslvenesfl    of— Collateral  Attack. t— 

The  clerk's  office  of  a  County  court,  with  all  the 
records  therein,  havlnff  been  consumed  by  fire,  a 
paper  purportlner  to  be  an  official  copy  of  a  will  of 
record  In  that  office,  and  to  be  certified  by  a  former 
clerk  oT  the  court,  Is  admitted  to  record  under  the 
act  of  February  19, 1840,  Sess.  Acts,  ch.  56,  p.  47. 
The  act  of  the  clerk  admittlner  the  paper  to  record 
is  conclusive  upon  the  question  whether  the  paper 
Is  what  It  purports  to  be  ;  and  evidence  to  prove 
that  the  copy  was  not  certified  by  the  clerk  whose 
name  Is  affixed  to  tbe  certificate,  but  by  another 
person,  who  was  not  authorized  to  make  the 
certificate.  Is  Inadmissible  In  a  collateral  actlon.t 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Gloucester  county,  broug^ht  by 
Skaife  W.  Pryor  against  Philip  Taliaferro, 
and  upon  his  death,  revived  against  his  heirs. 
The  plaintiff  claimed  as  only  child  and  heir 
of  John  C.  Pryor,  who  was  the  son  of  Chris- 
topher Pryor.  The  land  which  was  the  sub- 
ject of  the  action  is  a  tract  of  three  hundred 
acres,  called  "The  Ware-house."  On  the 
trial  the  plaintiff  introduced  a  witness,  James 
Jones,  who  stated  on  his  direct  examination, 
that  he  was  well  acquainted  with  the  land  ; 
and  also  that  he  was  well  acquainted 
with  Christopher  Pryor  as  early  as  the 
year  1792  or  1793.  That  Christopher  Pryor 
resided  on  the  said  place  called  "The 
Ware-house,"  from  the  time  the  witness 
first  became  acquainted  with  him  until  his 
death  in  1803;  but  that  he  did  not  know 
whether  or  not  he  was  the  owner  of 
278  *said  land.  That  after  Christopher 
Pryor' s  death  his  widow  continued 
to  reside  on  the  land  as  long  as  she  lived. 
That  after  her  death  one  Captain  Harwood 
and  Willis  Perrin  resided  on  the  land ;  but 
that  the  witness  did  not  know  whether  or  not 
they  owned  it.  The  witness  was  then  asked 
by  the  plaintiff's  counsel,  whether  the  said 
Christopher  Pryor,  at  the  time  of  residing  on 
said  land,  was  generally  reputed  to  be  the 
.owner  of  the  land?  To  this  question  the  de- 
fendants objected ;  but  the  court  allowed  it  to 
be  put ;  and  the  witness  answered,   that  he 

*Por  monographic  note  on  Acknowledflrments,  see 
end  of  case. 

tRecords— Conclusiveness  of.— Upon  the  question  of 
the  conclusiveness  of  the  records  of  a  court,  see  the 
principal  case  cited  and  approved  in  Grove  v.  Zum- 
bro,  UGratt.  616,  and  note  i  Vaufirhn  v.  Com.,  17Qratt 
890,and»o<«:  Quinnv.Com.,20Qratt.  144;  Herrluffv. 
Lee,  22  W.  Va.  672 ;  State  v.  Vest.  21  W.  Va.  800 : 
Burley  v.  Weller,  14  W.  Va.  272  ;  Nat.  Bank  of  Fred- 
erlcksbursr  v.  Conway,  17  Fed.  Cas.  1204.  See  also, 
foot-note  to  Johnston  v.  Slater,  llGratt  321.  For 
monographic  note  on  "Acknowledgrments,"  see  end 
of  case. 

tSee  the  statute  quoted  In  the  opinion  of  Mon- 
CUBE,  J. 


did  not  know  whether  the  said  Christopher 
Pryor  was  generally  reputed  to  be  the  owner 
of  said  land,  but  that  the  witness  considered 
him  to  be  so.  Thereupon  the  defendante  oV 
jected  to  the  said  answer  going  in  evidence 
to  the  jury  ;  but  the  court  overruled  the  objec- 
tion :  And  the  defendants  excepted  as  well 
to  the  opinion  of  the  court  authorizing  the 
question  to  be  put,  as  to  that  admitting  the 
answer  as  evidence. 

The  plaintiff  then  introduced  another  wit- 
ness, William  G.  Wiatt,  who  stated  that  he 
knew  the  land,  and  Christopher  Pryor.  That 
from  his  first  acquaintance  with  Pryor, 
which  was  three  or  four  years  before  his  death, 
he  lived  on  the  land,  and  that  he  died  in  180i 
on  the  land.  The  plaintiff  then  asked  the 
witness  the  same  question  he  had  put  to  the 
witness  Jones ;  which  was  objected  to  by 
the  defendants,  but  allowed  by  the  court. 
Whereupon  the  witness  answered,  that  he  did 
not  know  whether  Christopher  Pryor  was  the 
owner  or  not  of  said  land  ;  but  that  the  wit- 
ness so  regarded  him,  and  believed  he  was 
generally  considered  to  be  the  owner  of  said 
land.  To  this  answer  the  defendants  also 
objected ;  but  the  court  overruled  the  objec- 
tion:   And  the  defendants  again  excepted. 

The  plaintiff  further  proved  that  the 
clerk's  office  of  Gloucester  County  court, 
together  with  all  the  records  thereof,  was 
destroyed  by  fire  in  the  year.  1820- 
279  And  *he  further  proved  that  John 
C.  Pryor  was  the  son  of  Christopher 
Pryor,  and  that  the  plaintiff  was  the  only 
son  of  John  C.  Pryor,  who  died  about  four 
years  previous  to  the  trial  of  the  cause. 
He  then  offered  in  evidence  a  paper  purport- 
ing to  be  an  official  copy  of  the  will  of  Chris- 
topher Pryor.  This  paper  had  annexed  to  it 
a  certificate  of  its  admission  to  probat  in  the 
County  court  of  Gloucester  on  the  4th  of  April 
1803,  to  which  is  signed  the  name  of  "Thomas 
Nelson,  C.  C. ;"  and  the  paper  and  certificate 
are  subscribed,  **A  copy— Teste,  Thomas  Nel- 
son, C.  C."  To  this  paper  the  following  cer- 
tificate was  annexed  : 

"This  copy  of  the  last  will  and  testament 
of  Christopher  Pryor  deceased,  duly  authen- 
ticated and  attested  by  Thomas  Nelson,  a 
former  clerk  of  this  court,  was,  on  the  14th 
day  of  April  1846,  produced  to  the  clerk  of  the 
County  court  of  Gloucester  ;  audit  appearing 
that  the  record  thereof  has  been  destroyed 
by  file  in  the  clerk's  the  same  is  ad- 

mitted to  record,  upon  the  application  of 
Christopher  Pryor,  guardian  of  Skaife  W. 
Pryor.         Teste,        John  R.  Cary,  C.  C." 

The  paper  offered  was  an  official  copy  of 
the  will  and  the  certificates  thereon,  certified 
by  Cary,  as  clerk  of  the  court.  The  reading 
of  this  paper  in  evidence  was  objected  to  by 
the  defendants  ;  and  in  support  of  their  ob- 
jection, they  proposed  to  prove  by  Cary  the 
clerk,  that  the  paper  was  admitted  to  record 
in  his  office  on  the  14th  of  April  1846,  with- 
out any  other  evidence  of  the  genuineness 
of  said  copy,  and  of  the  due  attestation 
thereof,  and  of  Thomas  Nelson's  being  the 
clerk  of  the  County  court  of  Gloucester, 
than  was  furnished  by  said  copy  itself  on  its 
face ;  and  that  he  had  no  personal  knowledge 
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of  any  of  the  facts  himself.    And  they  fur- 
ther proposed  to  prove  that  neither  the  copy 
of  the  will,  nor  the  certificate  of   the  probat, 
nor  the  attestation  thereof,  nor  the  sig- 

280  nature  of  Thomas  *Nelson,  C.  C,  sub- 
scribed to  said  certificate,   was  in  the 

handwriting  of  said  Thomas  Nelson  ;  but 
that  the  whole  will,  certificate,  attestation 
and  name  were  in  the  handwriting  of  one 
George  W.  Camp,  who  was  a  copyist  at  one 
time  in  the  office  of  the  clerk  of  Gloucester 
County  court ;  and  never  either  the  clerk  or 
deputy  clerk  of  said  County  court.  But  the 
court  excluded  the  evidence  offered  by  the  de- 
fendants, and  overruled  their  motion  to  ex- 
clude the  paper,  and  admitted  the  same  as 
evidence :  And  the  defendants  again  ex- 
cepted. 

After  the  foregoing  proceedings  had  oc- 
curred, and  all  the  evidence  had  been  intro- 
duced, the  court,  upon  the  motion  of  the 
plaintiff,  instructed  the  jury,  that  the  said 
copy  of  the  copy  of  Christopher  Pryor's  will, 
read  in  evidence  to  the  jury  by  the  plaintiff 
as  aforesaid,  should  be  regarded  and  received 
by  them  as  evidence  of  the  will  of  said  Pryor, 
and  as  evidence  of  the  contents  of  said  Chris- 
topher Pryor*8  will ;  and  to  be  regarded  by 
them  in  the  same  manner  that  they  would 
regard  the  original  will  as  evidence  if  that 
were  introduced  instead  of  a  copy.  To  the 
giving  of  this  instruction  the  defendants 
again  excepted.  There  was  another  excep- 
tion, which  it  is  unnecessary  to  state. 

There  was  a  verdict  and  judgment  for  the 
plaintiff  ;  and  the  defendants  applied  to  this 
court  for  a  supersedeas,  which  was  awarded. 

Griswold,  for  the  appellants,  insisted: 

1st.  That  the  evidence  of  the  witnesses 
Jones  and  Wiatt,  as  to  the  reputation  of 
Christopher  Pryor's  ownership  of  land,  was 
illegal.  That  the  general  rule  was  against 
the  admission  of  evidence  of  reputation  ;  and 
that  this  case  did  not  come  within  any  of  the 
exceptions  to  that  rule.    And  he  referred  to 

1  Starkie  on  Evi.  32,  33 ;  Doe  v.  Thomas,  14 

Bast's  R.  323  ;  and  Morewood  v.  Wood, 

281  in  a  note  to  that  case,  327;  Outram  *V. 
Morewood,  5  T.  R.  121 ;  Mima  Queen  v. 

Hepburn,  7  Cranch's  R.  290  ;  EUicott  v.  Pearl, 
10  Peters'  R.  412,  434-35  ;  Gregory  v.  Baugh, 
4  Rand.  611 ;  Masters  v.  Vamer,  5  Gratt.  168. 
2d.  That  the  admission  of  the  copy  of  the 
will  to  record  by  the  clerk  was  not  conclusive 
of  the  question  whether  it  was  a  duly  certified 
copy  of  the  will.  That  it  had  been  frequently 
held  by  this  court  that  the  copy  of  a  paper 
improperly  recorded,  was  not  evidenced. 
Turner  V.  Stip,  1  Wash.  319 ;  Currie  v.  Donald, 

2  Wash.  58 ;  Maxwell  v,  Light,  1  Call  117 ; 
Givens  v.  Manns,  6  Munf.  191 ;  Peterman  v. 
Laws,  6  Leigh  523  ;  Pollard's  heirs  v.  Lively, 
2  Gratt.  216.  That  until  the  act  of  1840,  Sess. 
Acts,  1839-40,  ch.  55,  §  2,  p.  47,  there  was  no 
provision  by  which  a  paper  which  had  been 
destroyed  could  be  rescued  and  recorded ;  and 
that  this  act  provides  that  the  original  paper 
or  a  duly  attested  copy  may  be  recorded. 
That  the  clerk  was  not  a  judge  to  decide 
whether  the  paper  was  duly  attested  ;  a  fact 
which  in  many  cases  he  could  not  know. 


But  his  business  was  to  record  the  paper, 
leaving  the  question  whether  it  was  a  paper 
which  the  law  authorized  to  be  recorded,  open 
as  in  the  cases  above  cited,  to  be  determined 
when  it  should  arise  between  parties  inter- 
ested to  enquire  into  it. 

R.  T.  Daniel,  for  the  appellee,  said: 

That  as  to  the  first  question  made  by  the 
appellants'  counsel,  it  did  not  arise,  as  the 
witnesses  stated  that  they  knew  nothing  on 
the  subject  to  which  the  enquiry  related: 
And  therefore  the  asking  the  question  could 
not  have  injured  the  appellants.  And  he 
referred  to  Preston  v.  Harvey  2  Hen.  & 
Munf.  55 ;  Faulcon  v.  Harris,  Id.  550.  But 
that  the  question  had  regard  to  the  possession, 
which  was  a  matter  complicated  of  law  and 
fact,  and  it  was  a  mere  mode  of  sifting  the 
character     of   the  possession.    He  re- 

282  ferred  *to  Judge  Baldwin's  opinion  in 
Taylor  v.  Burnsides,  1  Gratt.  165,  190  ; 

and  Overton  v.  Davisson,  Id.  211 ;  Clapp  v. 
Bromaghan,  9  Cow.  R.  530 ;  Jackson  v.  Joy, 
9  John.  R.  102. 

On  the  second  point,  he  insisted  that  the 
act  of  the  clerk  in  admitting  the  copy  of  the 
will  to  record  was  conclusive  in  this  collat- 
eral action.  That  the  clerk  was  authorized  to 
perform  a  probat  act :  That  it  was  a  part  of 
his  duty  to  ascertain  whether  the  paper  of- 
fered to  him  was  a  duly  attested  copy  of  a  lost 
original  paper  ;  and  having  done  so,  his  act 
cannot  be  questioned  elsewhere.  Harkins  v. 
Forsyth,  11  Leigh  294 ;  Carper  v.  McDowell, 
5  Gratt.  212. 

MONCURE,  J.  The  questions  presented  by 
the  first  and  second  bills  of  exception  in  this 
case,  are  as  to  the  admissibility  of  general 
reputation,  and  of  the  individual  opinions 
of  witnesses,  to  prove  the  title  of  Christopher 
Pryor,  under  whom  the  defendant  in  error 
claims  the  land  in  controversy. 

It  is  a  general  rule  that  hearsay  evidence  is 
inadmissible.  It  is  also  a  general  rule  that 
the  opinions  of  witnesses  are  not  admissible 
evidence.  There  are  certain  well  defined 
exceptions  to  each  of  these  general  rules  ; 
but  it  is  needless  to  state  them.  They  may 
be  seen  by  reference  to  1  Stark.  Evi.  p."  30-35, 
and  153,  4  ;  and  1  Greenl.  Evi.  §  440.  It  is 
sufficient  to  say  that  this  case  falls  under  the 
general  rules  aforesaid,  and  not  under  any  of 
the  exceptions  to  them.  Therefore,  the 
Circuit  court  erred  in  overruling  the  objec- 
tions of  the  plaintiffs  in  error  to  the  questions 
and  answers  mentioned  in  the  first  and  sec- 
ond bills  of  exception.  See  Doe  v.  Thomas, 
14  East's  R.  323  ;  Mima  Queen  v.  Hepburn,  7 
Cranch's  R.  290  ;  EUicott  v.  Pearl,  10  Peters' 
R.  412. 

The  questions  presented  by  the  third  bill 
of    exceptions  are,  as  to  the  admissi- 

283  biiity  of  the  paper  purporting  *to  be 
an  official  copy  of  the  will  of  Christo- 
pher Pryor ;  and  of  the  testimony  offered  by 
the  plaintiffs  in  error  in  resistance  of  the  read- 
ing of  the  said  paper  in  evidence  to  the  jury. 

The  clerk's  office  of  Gloucester  County 
court,  with  all  the  records  thereof,  was  de- 
stroyed by  fire  in  1820.    The  paper  in  ques- 
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lion  is  an  official  copy  of  a  paper  which  was 
recorded  in  that  county  on  the  14th  of  April 
1846,  in  pursuance  of  the  second  section  of  the 
act  passed  February  19, 1840,  entitled  **an  act 
concerning  the  preservation  of  records ; " 
which  declares,  *'  that  if  the  deed  book 
containing  the  record  of  any  conveyance, 
will,  testament  or  other  writing,  or  papers 
which  may  lawfully  be  recorded  in  any  court 
of  this  commonwealth,  or  containing  the 
record  of  any  suit,  judgment,  decree  or  order 
of  any  court,  be  stolen,  destroyed  or  muti- 
lated, it  shall  be  lawful  for  the  clerk  of  such 
court,  upon  the  production  to  him  of  the 
original  writing  so  recorded,  or  a  copy  thereof 
duly  attested,  or  a  copy  of  any  such  record, 
judgment,  decree  or  order  duly  attested,  to 
record  the  same  again  upon  the  application 
of  any  person  who  may  require  it  to  be  done, 
and  to  charge  to  such  person  the  same  fee  as 
may  have  been  chargeable  for  recording  the 
same  in  the  first  instance.  Every  such  record 
shall  state  whether  it  was  made  from  the 
original  writing  or  a  copy  thereof,  and  also 
the  form  of  its  authentication  or  attestation  ; 
and  thereupon  the  conveyance,  will,  judg- 
ment, decree,  order  or  other  writing  so 
recorded,  shall  be  held  and  taken  to  be  duly, 
recorded,  a*nd  the  record  thereof,  or  a  copy  of 
the  same,  shall  in  like  manner  have  the  same 
effect  as  the  original  record  thereof  in  the 
book  stolen,  destroyed  or  mutilated,  or  a 
copy  thereof  would  have  been  entitled  to.*' 

The  paper  in  question  appears  on  its  face 
to  be  in  strict  conformity  with  the  statute  in 
all  respects  ;  and  there  can  be  no  doubt 
but  that  it  is  admissible  evidence. 
284  *The  only  question  is,  whether  the 
evidence  offered  to  show  that  the  paper 
admitted  to  record  as  aforesaid,  was  not  in 
fact  duly  attested,  is  admissible  evidence. 
I  am  of  opinion  that  it  is  not. 

The  object  of  the  statute  is  to  reinstate,  as 
far  as  possible,  a  destroyed  record ;  to  provide 
something  which  shall  be  equivalent  to  that 
which  is  destroyed.  Where  the  record  of  a 
deed  or  will  has  been  destroyed,  and  the 
original,  or  a  copy  of  the  deed  or  will  duly 
attested,  is  in  existence,  there  is  no  difficulty 
in  attaining  this  object :  and  the  legislature 
has  therefore  provided  that  the  clerk  of  the 
court  whose  record  is  destroyed,  shall  record 
the  deed  or  will  again,  upon  the  production 
to  him  of  such  original  or  copy  ;  and  that 
thereupon  the  deed  or  will  shall  be  held  and 
taken  to  be  duly  recorded,  and  the  record 
thereof,  or  a  copy  of  the  same,  shall  in  like 
manner  have  the  same  effect  as  the  original 
record  thereof,  or  a  copy  of  it  would  have 
been  entitled  to.  The  paper  so  produced  to 
the  clerk  for  record  must  appear  on  its  face 
to  be  duly  attested  ;  and  to  show  whether  it 
is  or  not,  the  statute  cautiously  provides,  that 
"every  such  record  shall  state  whether  it  was 
made  from  the  original  writing,  or  a  copy 
thereof,  and  also  the  form  of  its  authentica- 
tion or  attestation." 

If  the  paper  does  not  appear  on  its  face  to 
be  duly  attested,  the  clerk  has  no  power  to 
admit  it  to  record,  and  his  act  in  so  doing  is 
void.  But  if  it  does  appear  on  its  face  to  be 
duly  attested,  the  statute  confers  on  him  the 


power  to  admit  it  to  record,  and  charges  him 
with  the  duty  of  deciding  whether  or  not  the 
attestation  be  genuine.  This  duty,  it  is  true, 
is  quasi  judicial  in  its  nature ;  but  it  is  not 
unlike  many  other  duties  with  which  he  is 
chargeable;  and  the  legislature  reasonably 
supposed  that  he  would  know  whether  his  own 
attestation,  or  that  of  one  of  his  predecessors 
in  office,  was  genuine ;  and  that,  being 

285  a  sworn  public  officer,  *bound  by  bond 
with  surety  for  the  faithful  discharge 

of  the  duties  of  his  office,  he  might  safely  be 
intrusted  with  the  performance  of  this  duty. 
He  can  easily  ascertain,  and  it  is  his  duty  to 
ascertain,  if  he  does  not  already  know, 
whether  the  person  whose  name  is  signed  to 
the  certificate  of  probat  was  clerk  of  the  court 
at  the  date  of  the  certificate,  and  whether  the 
signature  was  made  by  such  clerk,  or  by  his 
authority ;  and  the  law  gives  him  credit  for 
a  proper  discharge  of  this  duty.  His  decision 
in  favor  of  the  genuineness  of  the  attestation 
is  final  and  conclusive ;  at  least  in  any  col- 
lateral proceeding  in  which  the  record  or  a 
copy  of  it  may  be  given  in  evidence.  This,  I 
think,  is  the  necessary  construction  of  the 
statute,  and  results  from  the  nature  of  the 
act  which  it  authorises  the  clerk  to  perform. 
Evils  and  inconveniences  may  sometimes, 
perhaps,  result  from  it ;  but  not  so  great  as 
would  result  from  a  different  construction. 
The  object  of  the  record  is  to  give  notice  to 
the  world,  and  to  afford  permanent  evidence 
for  the  benefit  of  all  persons  concerned.  If, 
though  regular  and  legal  on  its  face,  it  could 
at  any  distance  of  time  and  in  any  collateral 
proceeding  be  impeached  by  evidence  aliunde, 
it  would  be  of  little  or  no  value,  but  would 
occasion  surprise,  and  be  a  fruitful  source 
of  injury.  In  a  proper  case  for  relief  it  may 
be  obtained  by  a  suit  in  equity,  or  perhaps  by 
an  action  on  the  official  t>ond  of  the  clerk. 
Horsley  v.  Garth,  2  Gratt.  471,  was  consid- 
ered a  proper  case  for  equitable  relief. 

Under  the  law  which  existed  on  the  subject 
when  the  statute  of  1840  was  passed  (1  Rev. 
Code  1819,  p.  516) ,  the  clerk  could  not  record 
i\  paper  of  which  the  original  record  was 
destroyed,  without  a  previous  order  of  the 
court  of  which  he  was  clerk.  Upon  the  court 
devolved  the  judicial  duty,  if  it  may  be  so 
called,  of  deciding  upon  the  genuineness  of 
the  attestation ;  and  upon  the  clerk  the 

286  merely  ministerial  duty  of  *spreading 
the  paper  again  upon  the  record  book, 

if  so  ordered  by  the  court.  There  could  be  no 
d6ubt,  I  presume,  of  the  finality  and  con- 
clusiveness of  an  order  of  probat  under  that 
law,  in  the  absence  of  any  appearance  of 
irregularity  on  the  face  of  the  proceedings. 
The  statute  of  1840  substitutes  the  clerk  to  the 
place  of  the  court;  and  devolves  on  him 
the  judicial  as  well  as  the  ministerial  duty. 
The  legislature  could  not  have  intended  that 
a  probat  under  that  statute  should  have  less 
force  and  effect  than  under  the  pre-existing 
law. 

The  construction  I  have  put  upon  the  stat- 
ute is  not  only  in  accordance  with  its  literal 
terms  and  obvious  intention,  but  also,  I  think, 
with  the  well  settled  principles  of  the  law  of 
evidence,  as  laid  down   by  the  elementary 
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writers.  In  the  case  of  The  King-  v.  Hopper, 
3  Price's  R.  495,  it  was  unanimously  decided 
by  the  Court  of  exchequer,  that  the  enroll- 
ment of  a  deed  of  bargain  and  sale  by  a  clerk 
under  the  statute  of  enrollments,  2^  Hen.  8, 
is  itself  a  record,  ag-ainst  the  verity  of  which 
there  can  be  no  averment.  Indeed  the  diffi- 
culty, if  any,  in  that  case  seemed  to  be 
whether  the  date  was  a  part  of  the  enroll- 
ment; the  statute  not  expressly  requiring 
that  it  should  have  a  date.  The  court  de- 
cided that  it  was. 

But  without  looking-  elsewhere  for  author- 
ity on  this  subject,  the  cases  of  Harkins  v. 
Forsyth,  11  heigh  294,  and  Carper  v.  Mc- 
Dowell, 5  Gratt.  212,  seem  to  be  conclusive 
of  the  question. 

In  Harkins  v.  Forsyth  it  was  held  that  the 
certificate  of  justices,  pursuant  to  the  direc- 
tions of  the  statute,  of  the  privy  examination 
of  a  feme  coyert,  is  conclusive  in  a  collateral 
proceeding,  and  evidence  to  prove  that  the 
deed  was  not  fully  explained  to  her,  is  inad- 
missible. The  observations  of  Tucker,  P., 
in  that  case  (in  which  the  other  judges  con- 
curred) are  very  applicable  to  this. 

In  Carper  v.  McDowell,  the  only 
287  opinion  delivered  *was  that  of  Judg-e 
Baldwin,  in  which  it  does  not  expressly 
appear  that  the  other  judges  concurred.  It 
is  only  stated  that  they  concurred  in  the 
decree ;  and  it  cannot  therefore  be  known  oi  • 
what  particular  grounds  they  respectively 
based  their  judgment.  Judge  Baldwin  placed 
his  upon  the  ground  that  the  certificate  of  a 
clerk  of  the  acknowledgment  of  a  deed  in  his 
office  by  the  parties  thereto,  is  conclusive, 
and  cannot  be  impeached  by  extrinsic  evi- 
dence, in  a  collateral  proceeding,  that  the 
deed  was  in  fact  acknowledged  out  of  the 
office.  He  was  of  opinion  that  the  registra- 
tion of  a  deed  under  our  law  is  the  exercise  of 
a  probat  jurisdiction.  **It  follows  (he  says) 
from  the  nature  and  purposes  of  such  a  juris- 
diction, that  though  its  proceedings  are  often 
and  most  generally  ex  parte,  yet  that  when 
perfected  they  are  evidence  for  and  against 
the  whole  world;  that  they  cannot  be  im- 
peached by  extrinsic  evidence  in  collateral 
controversies  concerning  the  rights  to  prop- 
erty ;  and  that  as  a  general  rule  they  cannot 
be  so  impeached  even  directly  in  a  suit  insti- 
tuted for  the  very  purpose.  If  this  were 
otherwise,  the  obvious  result  would  be  to 
defeat,  in  a  great  measure,  the  objects  of  the 
probat  jurisdiction,  and  to  introduce  much 
uncertainty  and  confusion  into  the  admin- 
istration of  justice."  —  "It  is  immaterial 
whether  the  probat  jurisdiction  be  vested  in 
a  court  or  io  a  commissioner,  in  a  judicial  or 
a  ministerial  officer,  in  a  tribunal  established 
or  an  officer  appointed  for  the  sole  purpose  of 
its  exercise,  or  in  tribunals  or  officers  estab- 
lished or  appointed  for  other  purposes." — 
**The  registration  itself,  when  completed, 
and  appearing  upon  its  face  to  have  been  had 
conformably  to  law,  is  the  final  act  of  an 
exclusive  jurisdiction,  designed  to  establish 
amongst  all  persons,  and  in  all  time,  the  very 
matter  which  extrinsic  evidence  would  draw 
into  question." — "The  degree  of  credit  due 
to   this   record    evidence   does    not  depend 


288  upon  the  question,  whether  *thiB  or  that 
part   of   it,  or  the   whole  of  it  taken 

together,  is  to  be  considered  as  a  judicial  or 
as  a  ministerial  act ;  but  upon  the  considera- 
tion that  it  is  an  institute  of  the  law,  for  pur- 
poses of  a  general,  public  and  permanent 
interest,  which  cannot  be  otherwise  accom- 
plished." 

These  observations  of  the  learned  judge 
are  as  applicable  to  this  case  as  to  that  in 
which  they  were  made ;  and  if  they  are  sound, 
as  I  think  they  are,  they  put  an  end  to  the 
question  I  am  now  considering. 

The  counsel  for  the  plaintiffs  in  error 
argued  that  the  two  cases  last  referred  to, 
only  decided  that  the  certificates  of  the  jus- 
tices and  clerk  were  conclusive  of  the  facts 
certified ;  so  that  it  could  not  be  denied,  in 
the  former  case,  that  the  wife  had  been 
privily  examined  by  the  justices,  nor  in  the 
latter  that  the  deed  had  been  acknowledged 
in  the  clerk's  office :  whereas,  in  this  case, 
there  is  no  question  as  to  the  truth  of  the 
fact  certified  by  the  clerk  in  his  certificate  of 
the  admission  of  the  paper  to  record  as  a 
copy  of  the  will  of  Christopher  Pryor.  I 
think  the  evidence  offered  and  excluded 
plainly  tended  to  contradict  the  certificate ; 
and  so  was  inadmissible,  on  the  principle  of 
the  two  cases  referred  to.  The  certificate  is 
that  the  copy  of  the  last  will  and  testament 
of  Christopher  Pryor  to  which  it  is  annexed, 
was  duly  authenticated  and  attested  by 
Thomas  Nelson,  a  former  clerk  of  the  court. 
The  evidence  offered  and  excluded  tended  to 
show  that  the  said  copy  was  not  duly  au- 
thenticated and  attested  by  Thomas  Nelson, 
a  former  clerk  of  the  court.  Here  is  an 
express  denial  of  an  important  fact  certified 
by  the  clerk  who  admitted  the  copy  to 
record.  His  certificate  is  at  least  as  conclu- 
sive of  that  fact  as  the  certificate  of  the 
justices  and  clerk  were  conclusive  of  the 
facts  of  privy  examination  and  ackkiowledg- 
ment  in  the  two  cases  referred  to.  It  can 
surely  make  no  difference  that  the  facts  cer- 
tified in  those  canes  depended  on  the  personal 
knowledge  of  the  justices  and  clerk ; 

289  and  *the  fact  certified  in  this  case  was 
a  conclusion  of  the  judgment   of  the 

clerk  from  the  evidence  produced  before  him. 
This  would  be  to  place  the  certificate  of  a 
fact  known  to  be  false,  on  higher  ground  than 
the  certificate  of  a  fact  believed  to  be  true ; 
to  make  a  ministerial  act  conclusive,  and  a 
judicial  one  not  so. 

The  same  counsel  further  argued  that, 
according  to  several  cases  decided  by  this 
court,  which  he  cited,  a  paper  acquires  no 
validity  from  recordation  unless  it  be  prop- 
erly recorded ;  and  that  the  evidence  offered 
anM  excluded  tended  to  show  that  the  paper 
in  this  case  was  not  properly  recorded.  The 
answer  to  this  argument  has,  in  effect,  been 
already  given.  It  is  that  the  certificate  of 
probat,  which  is  conclusive  in  a  collateral 
proceeding  such  as  this  is,  shows  that  the 
paper  was  properly  recorded. 

I  think  there  is  nothing  in  the  foregoing 
opinion  inconsistent  with  the  case  of  John- 
ston &  wife  V.  Slater,  11  Gratt.  321.  It  was 
there  decided  that  a  husband  is  not  a  compe- 


581 


12  GRATT. 


Virginia  Reports,  Annoxatbd. 


290,  291 


tent  witness,  within  the  meaning  of  the  reg- 
istry acts,  to  prove  the  execution  of  a  deed  to 
his  wife  ;  and  that  evidence  of  the  fact  of  his 
being  her  husband,  is  admissible,  in  a  col- 
lateral proceeding,  to  avoid  the  registration. 
Nothing  was  said  in  the  opinion,  nor  I  believe 
in  the  argument  in  that  case,  about  the  effect 
of  the  registration  as  a  probat  proceeding. 
It  was  contended  in  the  argument  that  the 
object  of  registration  is  to  give  notice  ;  and 
that  that  object  is  equally  well  attained, 
whether  the  witnesses  be  competent  or  incom- 
petent. This  view  was  sustained  by  two 
cases  cited  from  the  North  Carolina  Reports, 
viz:  Jones'  lessee  v.  Ruffin,  3  Dev.  R.  404 ; 
McKinnon  v.  McL/can,  2  Dev.  &Bat.  79,  Law 
Reports.  But  this  court  was  of  opinion  that 
as,  under  our  law  and  the  decisions  upon  it, 
the  record  of  a  deed  duly  recorded,  or  an 
official  copy  thereof,  is  primary  evidence,  not 
only  of  the  registration  but  of  the  deed 

290  itself,  in  any  *controversy ;  the    wit- 
nesses by  whom  the  deed  is  proved  for 

record  must  be  competent,  on  the  same 
principle  on  which  a  witness  by  whom  a 
deed  is  proved  on  the  trial  of  a  cause 
must  be  competent.  It  was  considered  that 
the  deed  in  that  case  was  not  duly  re- 
corded; that  it  was  in  fact  proved  by  but 
two  witnesses  instead  of  three,  as  the  law 
then  required ;  the  husband  of  the  grantee 
being  in  effect  no  witness.  If  the  certifi- 
cate of  probat  had  shown  that  the  deed  was 
proved  by  only  two  witnesses,  it  would  not 
have  been  legally  recorded.  Maxwell  v. 
Light,  1  Call  117.  So,  if  it  had  shown  that 
the  third  witness  was  the  husband  of  the 
grantee,  and  therefore  incompetent.  It  did 
show  that  a  person  who  in  fact  was  the  hus- 
band of  the  grantee  was  one  of  the  three 
witnesses  who  proved  the  deed.  And  evi- 
dence aliunde  of  that  fact  was  not  inconsist- 
ent with  the  certificate,  and  was  therefore 
admissible.  The  evidence  showed  that  the 
deed  was  not  legally  recorded  ;  that  the  case 
was,  as  it  were,  coram  non  judice.  In  this 
case  the  evidence  offered  and  excluded  was 
in  conflict  with  the  certificate  of  probat 
upon  a  fact  which  was  within  the  cognizance 
of  the  clerk,  and  as  to  which  his  certificate  is 
conclusive. 

I  am  of  opinion  that  the  Circuit  court  did 
not  err  in  giving  the  instruction  mentioned 
in  the  fourth  bill  of  exceptions.  This  fol- 
lows as  a  necessary  consequence  from  what 
I  have  already  said. 

It  is  unnecessary  to  express  any  opinion 
upon  the  question  presented  by  the  fifth  and 
last  bill  of  exceptions,  as  it  is  not  likely  to 
arise  in  any  future  trial  of  the  case. 

I  think  the  judgment  should  be  reversed, 
with  costs  to  the  plaintiffs  in  error,  the  ver- 
dict set  aside,  and  the  case  remanded  for  a 
new  trial  to  be  had  therein. 

SAMUELS,  J.,  concurred  in  the  opinion  of 
Moncure,  J. 

291  *LEE,  J. ,  was  disposed  to  affirm  the 
judgment  throughout;  but  yielded  to 

the  views  of  the  other  judges,  and  concurred 
in  the  opinion  of  Moncure,  J. 


ALLEN,  P.,  and  DANIEL,  J.,  dissented 
from  the  opinion  of  Moncure,  J.,  to  the 
extent  to  which  it  goes  as  to  the  conclusive- 
ness of  the  certificate  of  the  clerk. 

Judgment  reversed. 
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See  monoffraphic  notes  on  "Deeds"  and  "Deeds  of 
Trust." 

1.  DEFINITION. 

Acknowledgment  Is  the  act  of  one  who  has  exe- 
cuted a  deed,  in  ffoinff  before  some  competent  officer 
or  court  and  declarinir  it  to  he  his  act  or  deed. 
Bouv.  Law  Diet  88. 

II.  OBJECT  AND  NECESSITY. 

A.  IN  GENERAL. 

Object.— The  object  of  havinff  adeed  acknowledged 
is  twofold  in  its  character.  The  first  is  in  order  u> 
entitle  it  to  be  recorded  so  as  to  sive  notice  of  its 
contents:  the  second  is  to  enable  it  to  be  admitted 
in  evidence  without  any  further  proof  of  its  execu- 
tion.   1  Am.  &  Enff.  Enc.  Law  (2d  Ed.)  484. 

To  Bond  of  Commissioner  of  Sale— Not  Necrsiery.— 
The  failure  of  the  clerk  to  require  an  acknowledg- 
ment to  the  bond  of  a  special  commissioner  of  sale, 
which  he  has  a  riffht  to  do  for  his  own  protection, 
in  no  manner  affects  the  yalldity  of  the  bond.  It  is 
not  necessary  to  the  validity  of  such  bond  that  it 
should  be  either  acknowledged  or  proven  before 
the  clerk.    Lyttle  v.  Cozad,  21  W.  Va,  18S. 

Power  of  Attorney  within  Statute.— A  power  of 
attorney  for  the  conveyance  of  lauds,  falls  within 
both  the  letter  and  spirit  of  the  act  reirulatinc  con- 
veyances, IRev.  Code,  ch.  99,  S  7.  p.  863,  authorizliif 
deeds  to  be  acknowledsred  before  any  two  justices 
of  the  peace  for  any  county  or  corporation  within 
the  United  States,  and  the  certificate  of  the  Justices 
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is  safflcient  for  the  admission  of  the  power  of  attor- 
ney to  record  with  the  couveyance,  althouffh  it  does 
not  certify  the  instmment  to  any  court  or  clerk's 
office,  for  the  purpose  of  beinff  recorded.  Shanks  v. 
Lancaster,  5  Gratt  110,  60  Am.  Dec.  106. 

Powers  of  Attorney  of  Married  Women  Not  Embraced 
tn  Statute.— The  act  which  confers  upon  justices  of 
the  peace  the  power  to  take,  upon  privy  examina- 
tion, and  certify  the  acknowledarm^nt  by  a  married 
woman  to  a  deed  executed  by  her  and  her  husband, 
embraces  only  deeds  of  conveyance  and  not  powers 
of  attorney.  Shanks  v.  Lancaster,  5  Qratt.  110,  50 
Am.  Dec.  108. 

Between  the  Parties— Acknowledgment  Unneces- 
-sary.— The  purpose  of  reffistration  is  to  protect 
asralnst  the  rifirhts  of  creditors  and  subsequent  pur- 
chasers for  valuable  consideration  without  notice, 
and  when  there  are  no  such  claims,  but  all  rights  of 
parties  interested  are  protected  by  the  deed  itself, 
which  is  properly  executed,  it  is  immaterial  whether 
it  Is  properly  acknowledsred  and  recorded.  ScruGTsrs 
V.  Burruss,  25  W.  Va.  670;  Turner  v.  Stip,  1  Wash. 
S19:  Raines  v.  Walker,  77  Va.  92. 

A  person  who  siffns,  seals,  and  delivers  an  instru- 
ment as  his  deed,  will  never  be  heard  to  question 
its  validity,  upon  the  Grround  that  it  was  not  ac- 
knowledged by  him,  nor  proved  at  the  time  of  the 
delivery.  It  is  the  sealinsr  and  delivery  that  gives 
efficacy  to  the  deed;  not  the  proof  of  its  execution. 
Board  of  Supervisors  v.  Dunn,  27  Gratt  006. 

Same— Not  Necessary  to  Deed  of  Partition.— A 
brother  and  sister  owned  a  tract  of  land  Jointly.  In 
a  deed  of  partition  made  between  the  brother  and  his 
wife,  and  the  sister  and  her  husband,  there  was  no 
acknowledgment  annexed.  Possession  in  severalty 
by  the  parties,  and  those  claiminflr  under  them  had 
followed  ever  since.  The  partition  was  valid  and 
binding  on  the  parties,  without  any  privy  examina- 
tion of  the  wives.    Bryan  v.  Stump,  8  Gratt.  241. 

Same— Improper  Recordation  Has  No  Effect.— The 
failure  to  properly  record  an  acknowledgment  by 
clerk  does  not  affect  the  validity  of  a  deed,  but  it  is 
still  ffood  as  between  the  parties,  and  can  be  ad- 
mitted to  record  on  the  old  acknowledgment 
Thomas  v.  Stuart  91  Va.  094,  22  S.  E.  Rep.  511. 

Marriage  Settlement  Recorded  with  No  Examination 
of  Wife  Good  against  Creditors  of  Husband  before  Har- 
riaffe.— A  deed  of  marriasre  settlement  conveying 
the  property  of  the  intended  wife  to  a  trustee,  to 
permit  the  husband  and  wife  during  their  Joint 
lives  to  take  and  enjoy  all  of  the  profits  and  inter- 
est which  was  executed  before,  and  recorded  after 
the  marriacre,  but  within  the  time  required  by  law, 
is  conclusive  against  the  creditors  of  the  husband 
for  debts  contracted  by  him  before  the  marria^re. 
And  this,  although  such  deed  was  recorded  upon  the 
acknowledgment  of  the  parties,  without  any  privy 
examination  of  the  wife.    Scott  v.  Gibbon,  5  Munf .  86. 

B.  FOR  RECORDATION. 

Necessity  of  Aclcnowledffment  before  Recordation.— 
The  exercise  of  the  probate  jurisdiction  in  regard 
to  deeds  consists  of  two  parts,  one  of  which  is  the 
official  taking  of  the  proof  or  acknowledgment ;  and 
the  other  is  its  recordation.  These  two  parts  when 
duly  performed  by  the  proper  authorities  constitute 
a  complete  act  of  registration.  Both  must  be  per- 
formed, and  the  fact  that  both  may  be  performed  by 
the  same  officer,  will  not  authorize  him  to  dispense 
with  the  first  Where  a  deed  has  been  admitted 
to  record  or  copied  in  the  deed  book,  before  it  has 
been  proven  or  acknowledged  in  the  manner  pre- 
scribed by  law,  it  is  not  "duly  admitted  to  record," 


and  is  not  notice  to  creditors  and  subsequent  pur- 
chasers for  valuable  consideration  withoat  notice. 
Cox  V.  Way  t  26  W.  Va.  807  ;  Carper  v.  McDowell,  5 
Gratt  238.  See  also,  Davis  v.  Beazley,  76  Va,  491,  and 
Moore  v.  Auditor,  3  H.  &  M.  232. 

Proper  Endorsem^it.— The  following  endorsement 
on  a  deed  was  held  sufficient  for  it  to  be  properly  ad- 
mitted to  record:  "Recorder's  Office,  Martinsburg, 
West  Virginia,  Feb.  17th,  1869.  This  deed  of  bargain 
and  sale  from  Enoch  G.  Hedges  was  acknowledged 
in  the  recorder's  office  by  the  party  grantor,  and 
admitted  to  record.  Teste,  S.  Garrard,  R.  B.  Co.  per 
J.  R.  Hite,  Dept  R.  B,  Co."  Robinson  v.  Pltzer,  8  W. 
Va.  835. 

C.  FOR  ADMISSION  IN  EVIDENCE. 

Deed  Properly  Acknowledged  Admissible  In  Evidence. 

—A  deed  which  has  been  authenticated  for  record 
in  the  manner  prescribed  by  law,  is  admissible  as 
evidence  without  further  proof  of  its  execQtlon, 
though  it  has  not  been  duly  recorded.  Hassler  v. 
King.  9  Gratt  115. 

Improper  to  Admit  unless  Acknowledged.- It  is 
improper  to  admit  a  deed  in  evidence,  which  has  not 
been  proved  and  there  is  no  sufficient  proof  of  pos- 
session in  conformity  therewith.  Shanks  v.  Lancas- 
ter, 5  Gratt  110. 

A  deed  which  has  been  admitted  to  record, 
althouffh  unacknowledged  as  required  by  law,  can- 
not be  read  in  evidence,  but  as  between  the  parties 
it  is  valid  and  binding.  Raines  v.  Walker.  77  Va.  92; 
Turner  v.  Stip,  1  Wash.  819. 

No  Proof  of  Execution  or  Handwrttlnff  Required  of 
Recorded  Deed.— No  proof  of  the  execution  of.  nor  of 
the  handwriting  of  the  grantor  in  a  recorded  deed 
Is  required,  before  it  can  be  admitted  in  evidence. 
Robinson  v.  Pltzer,  8  W.  Va.  885. 

ill.  NATURE  OP  THE  ACT-JUDICIAL. 

Act  of  Taking  Aclcnowiedffment  Is  Judicial.— The  act 

of  an  officer  in  takinsr  an  acknowledsrment  of  a  deed 
is  judicial  in  its  character,  and  cannot  be  Impeached 
collaterally.  He  determines  whether  the  person 
whose  name  is  signed  to  the  deed  is  the  actual 
grantor,  and  also  whether  he  truly  acknowledsres 
the  same  as  his  act  and  deed;  and  after  these  points 
have  been  determined  and  certified  by  him,  in  con- 
formity with  law,  and  the  deed  has  been  duly 
recorded,  the  proceeding  has  all  the  force  and  con- 
clusiveness of  a  judgment  of  a  court  of  record. 
The  mischievous  consequences  of  a  different  doc- 
trine can  hardly  be  overstated,  inasmuch  as  it 
would  render  titles  to  real  estate  utterly  insecure, 
and  liable  at  any  moment,  and  at  any  distance  of 
time  afterwards,  to  be  questioned  and  overthrown 
by  parol  evidence  in  a  collateral  proceeding.  Mur- 
rell  V.  Diggs,  84  Va.  904,  6  S.  E.  Rep.  461. 

Husband  and  wife,  sisrned,  sealed  and  delivered  a 
deed  of  mortirasre,  and  the  justices  of  the  peace 
certified  in  statutory  form  that  the  wife  had  person- 
ally appeared  before  them,  had  been  examined 
privily  and  apart  from  her  husband,  and  after 
bavinflT  the  deed  fully  explained  to  her,  acknowl- 
edged the  same  to  be  her  act  and  deed,  and  that  she 
had  willingly  slg'ned,  sealed  and  delivered  the  same 
and  wished  not  to  retract  It  It  was  contended  In  a 
suit  afterwards  brought  to  foreclose  the  mortg'age 
that  the  deed  was  void  as  to  the  wife,  because  of  fail- 
ure to  fflve  such  an  explanation  as  the  statute  re- 
quires, and  the  depositions  of  justices  were  taken 
to  prove  this  fact.  Held,  that  taking  the  acknowl- 
edgment was  a  judicial  act  and  effectually  passed 
all  the  wife's  title  and  interest,  a%^e  facts  of  privy 
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examination,  acknowledfirment.  and  declaration  of 
the  wife  were  certified  by  the  Justices  pursuant  to 
statutory  directions.  Harklns  v.  Forsyth,  11  Leiffh 
294;  Davis  v.  Beazley,  75  Va.  491. 

An  acknowledgment  of  a  deed  by  a  rrantor  before 
the  trustee  is  invalid,  and  recordation  upon  such 
acknowledgment  gives  no  notice  because  the  act  of 
an  officer  in  takinir  an  acknowledfirment  is  Judicial 
in  its  character,  and  cannot  be  performed  by  one 
who  is  interested  in  It,  since  no  man  can  be  a  judffe 
in  bis  own  cause.  Bowden  v.  Parrish,  86  Va.  «7,  9  S. 
E.  Rep.  616;  Davis  v.  Beazley.  75  Va.  491. 

Same— ConcluAlve  In  Absence  of  Prwid  or  Dnreu.— 

The  certificate  of  a  Justice  or  attorney  of  the  privy 
examination,  acknowledfirment.  and  declaration  as 
to  the  execution  of  a  deed  of  a  married  woman  is 
in  its  nature  a  Judicial  act,  and  In  the  absence  of 
fraud  or  duress.  It  is  conclusive  of  the  facU  therein 
certified.  Pickens  v.  Kniselj-,  29  W.  Va.  1.  U  S.  E. 
Rep.  982. 

5ane— Officer  Not  Liable  in  Damages  without  Malice. 

—The  official  act  of  taking  and  cerUfying  the 
acknowledgment  and  privy  examinaUon  of  a  mar- 
ried woman  to  a  deed,  whether  done  by  a  court, 
JnsUce  or  notary,  is  in  its  nature  a  Judicial  act;  and 
the  officer  is  not  liable  in  damages  for  such  act, 
however  imperfectly  he  may  perform  It;  unless  he 
acted  from  malicious,  impure  or  corrupt  motives. 
Henderson  v.  Smith,  26  W.  Va.  829. 

3ame-Dlstinctlon  between  Acknowledgment  of  Mar^ 
ried  Woman  and  of  a  Man.-A  deed  of  trust  by  a  man 
and  wife  to  trustees  was  acknowledged  before  one 
of  the  trustees  as  a  notary  public,  and  was  admitted 
to  record;  such  deed  will  be  regarded  as  to  the 
married  woman  an  absolute  nullity,  and  as  to  her 
husband  an  unrecorded  deed,  because  of  the  Judicial 
nature  of  the  act  Tavenner  v.  Barrett  *n  W.  Va. 
666. 

Admission  to  Record  Is  a  MInUterial  Act.-The 
admission  of  a  deed  to  record  is  a  ministerial  act, 
and  being  intended  to  serve  as  notice,  does  not  give 
it  any  additional  validity.  Wben  a  deed  is  presented 
for  record  It  ought  to  be  admitted  to  avail  Quantum 
valere  x)ot€9t.    Dawson  v.  Thruston,  2  H.  &  M.  182. 

IV.  WHO  MAY  TAKE. 

A.  IN  GENERAL. 

Officer  Cannot  Take  His  Own  Acknowledgment.— The 

clerk  of  the  county  court  cannot  take  his  own 
acknowledgment  of  a  deed  executed  by  him,  so  as  to 
render  it  valid  as  against  a  subsequent  purchaser 
for  value  from  him,  as  a  deed  admitted  t^  .  cord. 
Davis  V.  Beazley,  75  Va.  491. 

Acknowledgment  by  Commissioner  In    Chancery.— 

A  certificate  of  acknowledgment  was  as  follows: 
"State  of  Virginia,  City  of  Buena  VisU,  to  wit: 
I,  T.  F.  Arnold  a  commissioner  in  chancery  for  the 
city  aforesaid  In  the  state  of  Virginia,  do  cerUfy 
that  Q.  W.  Leckie  and  E.  M.  Leckie,  whose  names 
are  signed  to  the  writing  hereto  annexed,  bearing 
date  on  the  80th  day  of  Aujrust,  1897,  have  acknowl- 
edged the  same  before  me  in  my  city  aforesaid. 
♦  •  ♦  Given  under  my  hand  this  30th  day  of 
August,  1897.  T.  F.  Amole,  Com'r  in  Chy."  The 
city  of  Buena  Vista  had  no  circuit  court  at  that 
time.  The  certificate  was  sufficient  A  commis- 
sioner in  chancery  whose  territorial  Jurisdiction 
was  limited  to  that  city,  was  plainly  a  commissioner 
In  chancery  for  that  city,  and  the  certificate  could 
only  mean  that  T.  F.  Amole  was  a  ''commlKsIoner  in 
chancery  for  t ,  o,  corporation  court  of  the  city  of 


Buena  Vista."   Hurst  v.  Leckie.  97  Va.  660.  M  S.  K. 
Rep.  464. 

Acknowledgments  before  Deputy  Clerk^~An  ac- 
knowledgment by  a  deputy  clerk  taken  prior  to  the 
Act  of  Feb.  10,  1890,  of  a  deed  to  be  recorded  In  the 
office  of  his  principal,  was  valid.  Unider  the  Gdde  of 
1873,  ch.  159, 1 8,  "the  clerk  of  any  county,  corpontion 
or  circuit  court,  may,  with  the  consent  of  the  court, 
or  of  the  judge  in  vacation  appoint  a  depaty.  who. 
during  the  continuance  In  office  of  said  principal, 
may  discharge  any  of  the  duties  of  said  clerk  unless 
otherwise  provided  by  law. "  The  clerk  is  aathoriaed 
to  take  acknowledgments  of  deeds,  and  it  is  nowhere 
provided  that  his  deputy  shall  not  perform  that 
duty.  Gate  City  v.  Richmond,  97  Va.  3S7,  at  S.  E. 
Rep.  616. 

Aldermea  of  Richmond  Cannot  Tako  Acfcavwo^T* 
ments.— The  Act  of  1786  requires  that  the  privy  ex- 
amination of  a  fefM  covert  shall  be  executed  before 
two  Justices  of  the  peace  of  the  county  in  which  ske 
lives.  The  charter  of  the  city  of  Bfchmond  (1789 
gives  to  its  mayor,  recorder  and  aldermen  the  pow- 
ers of  Justices  of  the  peace.  HHd,  that  they  have  ao 
authority  to  take  the  privy  examination  and  ac- 
knowledgment of  a  married  woman.  Carrie  ▼.  Pace 
S  Leigh  617. 

Trasteo  and  Officer  Taking  Acknowledt  MUBi  Prs- 
samed  DHfersnt  Persons.— When  the  trustee  in  a  deed 
is  described  as  "L.  Triple tt,  Jr.."  and  the  acknowl- 
edgment is  taken  before  "L.  Triplett,  N.  P.,**  al- 
though the  certificate  begins,  "I,  L.  Triplett.  Jr..  a 
Notary  Public,"  the  presumption,  in  the  absence  of 
proof  to  the  contrary,  is  that  they  are  diflFez^nt  per> 
sons.  It  will  not  be  assumed  that  the  officer  has 
been  guilty  of  improper  conduct  in  the  discharge 
of  a  duty  incident  to  his  office.  Corey  v.  ICoore.  V 
Va.  721.  11  S.  E.  Rep.  114.  See  Bell  v.  Wood.  94  Va. 
9r7,  27  S.  B.  Rep.  604. 

Clerk  nay  Take  Anywhere  In  His  Comity.— <niapL  n, 
I  2,  of  the  Code  of  W.  Va.  provides  as  follows:  **The 
clerk  of  the  county  court  of  any  county  in  which 
any  deed,  contract,  power  of  attorney  or  other  writ- 
ing is  to  be,  or  may  be  recorded,  shall  admit  the 
same  to  record  in  his  office,  as  to  any  pe'rson  whose 
name  Is  signed  thereto,  when  it  shall  have  been  ac> 
knowledged  by  him,  or  proved  by  two  witnesses  a& 
to  him,  before  such  clerk  of  the  county  court.**  Tbe 
recording  statutes  are  remedial,  and  should  be 
construed  to  advance  rather  than  retard  the  rem- 
edy on  narrow  and  technical  grounds  ;  hence  the 
fact  that  the  clerk  took  an  acknowledgment  out  of 
his  office,  but  in  his  county  will  not  invalidate  it 
Janesvllle  Hay  Tool  Co.  v.  Boyd.  S6  W.  Va.  S40.  M 
S.  E.  Rep.  SSI. 

B.  BENEFICIARY  MAY  NOT  TAKE. 

Beneficiary  as  Officer  —  Invalid.  ->  Beneficiary  as 
officer  cannot  take  the  grantor*s  acknowledgment  to 
a  deed,  and  a  deed  so  acknowledged  and  admltied 
to  record  cannot  effect  a  notice  under  the  registry 
laws.  Corey  v.  Moore,  86  Va.  721,  11  S.  E.  Rep.  IM : 
Iron  Belt  B.  &  L.  Ass*n  v.  Groves,  4  Va.  Law  Reg.  SB. 

Acknowledgment  before  Stockliolder  or  Omoer  of 
Corporation.— By  Acts  1898-94,  p  560,  It  is  provided 
that  no  acknowledgment  heretofore  or  hereafter 
taken  to  a  deed  or  writing,  made  by  a  company  for 
the  benefit  of  a  company,  shall  be  Invalidated  be* 
cause  the  officer  taking  such  acknowledgment  at 
that  time  was  a  stockholder  or  officer  in  the  com- 
pany executing  such  writing,  or  in  the  cqjnpany  for 
whose  benefit  It  was  executed,  provided  he  was  not 
otherwise  interested  in  the  property  conveyed. 
This  act  does  not  affect  the  validity  of  vested  righo 
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or  jadffments,  and  so  far  as  such  Hens  may  be 
affected,  to  such  extent  the  act  Is  uoconstltatlonal 
and  void.  Merchants'  Bank  v.  Ballon,  88  Va.  112.  83 
S.  E.  Rep.  481. 

Corporator  of  Eleemosynary  Corporatton,  Wbo  Is 
Beneficiary  In  Deed  Can  Take  Acknowledgment,  Al. 
thooirb  Recipient  of  Small  Salary.— Pecuniary  inter- 
est is  a  ffround  of  disqualification  in  a  Jud^e.  But 
when  an  acknowledsrment  is  taken  before  a 
commissioner  in  chancery,  who  is  one  of  the  cor- 
porators of  the  Gloucester  Charity  School,  the  ben- 
eficiary in  the  deed,  and  who  also  receives  a  small 
compensation  for  attendance  upon  meetinsrs  of  the 
board,  and  for  his  services  as  secretary  of  the 
board,  this  does  not  constitute  such  an  interest  as 
will  disqualify  him  from  certifyinff  such  an  ac- 
knowledirment  It  was  not  a  business  corporation, 
was  not  organized  to  make  money,  has  no  stock  and 
declares  no  dividends.  A  corporator  of  an  eleemos> 
ynary  corporation  has  no  disqualifyiuflr  interest 
which  will  prevent  his  performing  Judicial  func- 
tions. Nicholson  V.  Gloucester  Charity  School,  98 
Va.  101,24  S.  £.  Rep.  800. 

Clerk  as  Grantee  or  Beneficiary. —The  duties  of  the 
clerk  to  take  and  certify  acknowledgments  of  deeds 
and  to  admit  them  to  record,  involve  inquiry  and 
determination,  and  partake  of  a  Judicial  character. 
Hence  a  flrrantee  in,  or  beneficiary  under,  a  deed  is 
not  allowed  as  an  officer  to  take  the  acknowledflr- 
ment  with  a  view  to  registration,  and  his  certificate 
of  such  acknowledgment  is  invalid  as  authority  for 
admission  of  such  deed  to  record.  Davis  v.  Beaz- 
ley,  76  Va.  491. 

C.  TRUSTEE  MAY  NOT  TAKE. 

Trustee  as  Officer— Invalid.— Where  the  rrantor  ac- 
knowledflres  the  deed  before  the  trustee  as  officer, 
it  constitutes  an  invalid  acknowledgment,  and  rec- 
ordation upon  such  acknowledflrment  does  not  ^ve 
constructive  notice.  Bowden  v.  Parrish,  86  Va.  67, 
0  S.  E.  Rep.  616 ;  Clinch  River  Veneer  Co.  v.  Kurth, 
90  Va.  737,  19  S.  E.  Rep.  878  :  Barton  v.  Brent,  87  Va. 
386, 18  S.  £.  Rep.  29;  Iron  Belt  B.  &  L.  Ass*n  v.  Groves, 
4  Va.  Law  Refif.  880;  Nicholson  v.  Gloucester  Charity 
School,  98  Va.  101,  24  S.  E.  Rep.  899 ;  Davis  v.  Beazley, 
7B  Va.  496  ;  Raines  v.  Walker,  77  Va.  92  ;  Corey  v. 
Moore,  86  Va.  721,  U  S.  E,  Rep.  114 ;  Tarenner  v.  Bar- 
rett, 21  W.  Va.  666. 

Recordation  on  Improper  Acknowledgment  Is  No  No- 
tice Althouffh  Officer  DM  Kot  Know  He  Was  Trustee 
and  Repudiated  the  Trust  as  Soon  as  He  Did.— Where 
the  officer  taking  the  acknowledgment  is  the  trus- 
tee in  the  deed,  although  he  did  not  know  it  at  the 
time,  and  refuses  to  accept  the  trust  aa  soon  as  he 
does  become  aware  of  it,  it  makes  no  difference. 
Recordation  upon  thisacknowledfirment  ffives  no  no- 
tice of  the  deed.  Iron  Belt  B.  &  L.  Ass'n  v.  Groves, 
96  Va.  188,  81  S.  E.  Rep.  28. 

D.  IN  OTHER  STATES. 

Acknowledgment  In  Another  5tate  Must  Be  before 
Two  Justices.— The  provision  of  the  Act  of  1792,  ch. 
90.  %  6,  was  repealed  by  the  Act  of  1819.  ch.  99.  H  6 
and  7,  so  that  now  a  deed  of  lands  in  Virfrinia  made 
by  a  party  residinfir  in  another  state,  cannot  be 
recorded  here,  upon  acknowledfirment  thereof  by  the 
party  before  a  court  of  such  state  where  he  resides, 
but  only  on  such  acknowledmnent  before  ttpo  Jus- 
tices of  the  peace  of  such  state.  Lockridge  v.  Carlisle, 
SLeiffh  186. 

Before  Aldermen.— In  May  18S7.  a  deed  was  ac- 
knowledged before  two  aldermen  of  New  York  City, 
and  on  such  acknowledmnent  was  admitted  to  rec- 
ord in  Virginia.    The  registry  law  then  provided 


that  "any  deed  may  be  admitted  to  record,  upon 
the  certificate  under  seal  of  any  two  Justices  of  the 
peace  for  any  county  or  corporation  within  &e 
United  States,"  etc.  The  presumption  is  warranted 
that  they  are  Justices  of  the  peace,  when  they  un- 
dertake to  act  as  such  under  authority  of  the  stat- 
ute, in  the  absence  of  proof  to  the  contrary.  The 
deed  was  properly  admitted  to  record.  Welles  v. 
Cole,  6  Gratt.  646. 

Before  ilayor.— A  deed  executed  in  1799,  which 
shows  upon  its  face  that  the  parties  to  it  resided  out 
of  the  state  of  Virginia,  was  properly  acknowledged 
before  the  mayor  of  the  city  in  another  state,  and 
the  certificate  of  the  mayor  describing  himself  aa 
such,  and  purporting  to  be  under  the  seal  of  the 
city,  was  a  sufficient  authentication  of  the  deed  to 
authorise  its  admission  to  record.  Cales  v.  Miller, 
8  Gratt  6. 

Before  Notary  of  Texas.— An  acknowledgment  of 
a  deed  or  power  of  attorney  before  a  notary  public 
of  Texas  was  held  to  be  an  insufficient  acknowledg- 
ment for  the  admission  of  such  writing  to  record  in 
Virginia.    Randolph  v.  Adams,  2  W.  Va.  619. 

Before  flaglstrates.— Since  the  Act  of  1814  the  certif- 
icates of  magistrates  of  other  states  has  been  suffi- 
cient evidence  of  the  execution  of  a  deed  by  a/«m« 
covert.    Sexton  v.  Pickering,  8  Rand.  468. 

Under  Official  5eal  Presumed  Valid.— The  certificate 
of  the  official  of  another  state,  being  made  in  his 
official  capacity  and  under  his  official  seal,  will  be 
presumed  to  be  made  in  the  usual  manner.  Hassler 
V.  King,  9  Gratt  116:  Cales  v.  Miller,  8  Gratt  6. 

Commissioners  Presumed  to  Hove  Authority.— The 
Acts  of  1748,  required  that  the  commission  to  take 
the  privy  examination  of  a  married  woman,  should 
be  addressed  to  persons  being  Justices  of  the  peace. 
It  is  necessary  that  the  commissioners  taking  such 
acknowledgment  should  in  reality  be  Justices,  but 
the  presumption  will  be  that  they  are  justices  until 
the  contrary  appears.  Harvey  v.  Borden,  2  Wash. 
166. 

Deed  Improperly  Authenticated  for  Record  In  West 
Virginia —A  deed,  having  a  certificate  of  acknowl- 
edgment of  the  grantor,  from  the  mayor  of  the 
town  of  Staunton,  state  of  Virginia,  in  October,  1868, 
and  also  a  certificate  from  the  clerk  of  the  circuit 
court  of  the  city  of  Richmond,  that  said  deed  was 
admitted  to  record  therein:  and  also  a  certificate 
from  the  clerk  of  the  county  court  of  Augusta 
county,  Virginia,  that  the  said  deed,  with  the  fore- 
going certificates  annexed,  was  admitted  to  record 
in  that  office,  is  not  properlv  authenticated  for  rec- 
ord in  West  Virginia,  and  is  not  competent  evi- 
dence, as  a  recorded  deed.  Fleming  v.  Ervin,  6  W. 
Va.216. 

V.  WHO  HAY  MAKE. 

A.  IN  GENERAL. 

riust  Be  Acknowledged  by  Parties.— Where  a  deed 
is  acknowledged  by  parties,  who  are  not  named 
therein  as  grantors,  it  is  no  deed  as  to  them.  Only 
parties  to  a  deed  may  bind  themselves  by  acknowl- 
edging it  Adams  V.  Medsker,  26  W.  Va.  127;  Laugh- 
lln  V.  Fream,  14  W.  Va.  822. 

Adcnowledgment  by  Deaf  Mute.— The  deed  of  a  deaf 
and  dumb  person  was  acknowledged  and  admitted 
to  record.  It  appeared  that  he  could  make  himself 
understood  and  did  understand  others  by  signs,  and 
did  understand  the  acknowledgment,  which  was 
explained  to  him.  In  the  absence  of  proof  of  fraud 
this  is  a  good  acknowledgment  and  the  deed  was 
sustained.    Morrison  v.  Morrison,  27  Gratt.  190. 

Acknowledgment  of  Corporate  Deed.— A  certificate 
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of  acknowledfirmeiit  of  a  deed  conveylnsr  real  estate 
by  a  corporation,  which  fails  to  show  that  the  offi- 
cer executlDGT  it  was  sworn,  and  deposed  to  the  facts 
contained  in  the  certificate,  as  required  by  S  5,  ch.  78, 
Code  of  W.  Va.,  is  fatally  defective  and  does  not 
entitle  such  deed  to  be  recorded.  Abney  r.  Ohio, 
etc.,  Co.,  45  W.  Va.  446,  82  S.  E.  Rep.  256. 

A  deed  bearinsr  date  1801  was  sicrned  by  a  cor- 
poration by  its  president,  with  the  corporate  seal 
attached.  The  notarial  certificate  states  that  "T. 
Li.  R.,  president,  whose  name  is  signed  to  the  writ- 
infif  hereto  annexed,  bearinff  date  on  the  2d  day 
of  December,  1801,"  acknowledged  the  same  be- 
fore him  in  his  county.  This  identifies  the  sub- 
scriber, specifies  the  writinff  subscribed,  states  the 
capacity  in  which  he  executed  it,  and  certifies  his 
acknowledcrment  thereof  ;  this  contains  all  that  is 
necessary  and  is  not  defective.  Banner  v.  Rosser. 
96  Va.  238,  31  S.  £.  Rep.  67.  For  form  of  acknowledsr- 
ment  by  corporations  in  Virginia,  see  Va.  Acts 
1895-06,  p.  542.  In  West  Vlr^nia,  see  ch.  73,  S  5.  Code 
1809. 

NonrMldents— Tenporarlly  Residing  In  Vli^laia.— 
Temporary  residence  is  held  to  be  sufficient  to 
authorize  the  acknowledfirment  of  a  deed  by  a  non- 
resident of  Virfirinia,  under  the  Act  of  1702,  ch.  00, 1 
6.    Cales  v.  Miller,  8  Gratt  6. 

B.  MARRIED  WOMEN. 

1.  iNGENSRAIi. 

Applies  Only  to  Deeds  to  Tbird  Persons.— The 
acknowledgment  of  a  married  woman,  as  prescribed 
by  statute,  by  which  her  interest  in  real  estate  may 
be  divested,  applies  only  to  conveyances  executed 
by  husband  and  wife  to  third  persons,  and  not  to 
deeds  executed  by  the  wife  to  the  husband,  or  for 
his  benefit  The  fact  that  there  was  a  privy  exam- 
ination to  a  deed  of  separation  between  husband 
and  wife  in  which  she  conveys  property  for  his 
benefit,  does  not  render  the  deed  valid.  Swltzer  v. 
Swltzer,  26  Qratt  674. 

Husband  and  Wife  Must  Acknowledge  Same  Deed.— 
The  wife  cannot  acknowledge  a  deed  which  has  not 
been  signed  by  her  husband.  It  must  be  one  deed, 
which  must  have  been  signed  by  the  husband  pre- 
vious to  her  acknowledgment,  and  it  cannot  be 
signed  in  duplicate.  Cecil  v.  Clark,  44  W.  Va.  660,  80 
S.  £.  Rep.  216. 

Acknowledgment  under  Force  from  Husband.— A 
privy  examination  is  intended  to  secure  freedom  of 
mind  to  the  wife,  hence  where  she  acknowledges  a 
deed  under  the  force  and  menace  of  her  husband, 
the  legal  title  does  not  pass.  Countz  v.  Geiger,  1 
Call  190. 

Necessary  to  Relinquishment  of  Dower.— The  wife's 
dower  right  can  only  be  relinquished  in  a  convey- 
ance, which  she  signs  and  acknowledges  according 
to  the  statutory  provisions.  McMuUen  v.  Eagan,  21 
W.  Va.  288  :  Jarrell  v.  French,  43  W.  Va.  486,  27  S.  E. 
Rep.  268. 

Absence  of  Statutory  Acknowledgment  Renders  Deed 
Void.— A  deed  from  husband  and  wife  without 
privy  examination  and  relinquishment,  is  utterly 
void  as  to  her.  and  furnishes  no  consideration  to 
support  a  subsequent  con\reyance.  Harvey  v.  Pecks, 
IMunf.  518. 

A  deed  or  executory  contract  of  a  married  woman 
having  no  separate  estate  unless  acknowledged  and 
recorded  as  required  by  statute,  after  a  privy  exami- 
nation, is  absolutely  void  as  to  her.  Gillespie  v.  Bai- 
ley, 12  W.  Va.  70 ;  Radford  v.  Carwile,  13  W.  Va.  572  ; 
Central  Land  Co.  v.  Laidley,  32  W.  Va.  134,  0  S.  E. 
Rep.  61. 


3.  Objsct  and  Effect. 

Object  of  Privy  Examination.— The  object  of  the 
statute,  which  provides  for  the  privy  examinatSofnof 
the  wife,  is  to  furnish  a  substitute  for  the  common- 
law  proceeding  by  fine,  and  to  throw  a  certain  safe- 
guard around  the  wife  by  which  the  influence  and 
control  of  her  husband  over  her,  is  aabstantlallr 
provided  against.  It  also  secures  an  indefeasible 
title  and  an  unquestionable  transfer  of  all  rights 
title  and  interest  of  every  nature,  whicli  at  the  date 
of  the  deed  she  may  have  in  any  real  estate  con- 
veyed therein,  as  effectually  as  if  she  were  at  the 
time  an  unmarried  woman.  First  Kat-  Bank  of  Har- 
risonburg v.  Paul,  75  Va.  604:  Rollins  v.  Meoager. 
22  W.  Va.  461 :  Harkins  v.  Forsyth,.  11  L.elf  h  906. 

Defective  Acknowledgment— Renders  Deed  Void.— A 

married  woman  conveyed  land  by  deed  in  1875,  whlci 
deed  was  defective  in  its  acknowledgment.  The 
whole  transaction  was  null  and  void  and  the 
purchaser  cannot  compel  specific  performance, 
nor  can  he  obtain  from  the  heirs  of  the  married 
woman,  who  had  recovered  the  land  1>ecause  the 
deed  was  void,  the  purchase  money  wbich  be  had 
paid  to  the  married  woman.  Wynn  v.  Lontlian.  86 
Va.  046.  11  S.  E.  Rep.  878. 

Same— Does  Not  Affect  Husluind.— A  defective  ac- 
knowledgment by  the  wife  to  a  deed  made  by  boOi 
husband  and  wife  conveying  the  wife's  land,  in 
which  the  husband  has  a  life  estate  by  the  canes j. 
will  not  affect  the  husband's  interest  conveyed, 
and  the  grantee  will  take  the  life  interest,  and  those 
claiming  through  the  wife  will  have  no  right  of 
re-entry,  until  after  the  husband's  deatb.  Arnold  v. 
Bunnell,  42  W.  Va.  473,  26  S.  E.  Rep.  360. 

If  the  husband  and  wife  convey  land  in  wliich  the 
husband  has  a  freehold  estate  for  their  joint  lives, 
which  deed  is  void  as  to  the  wife  because  of  lack  of 
proper  certificate  of  her  examination  and  acknowl- 
edgment, and  they  put  the  grantee  in  possession,  he 
is  entitled  to  hold  such  possession  until  the  death  of 
the  husband,  and  the  wife's  heirs  have  no  right  of 
entry  until  that  time.  Central  Land  Co.  v.  Laidley. 
32  W.  Va.  134,  0  S.  E.  Rep.  61. 

Same— By  Infant  Married  Women.— The  statute  pro- 
viding for  the  execution  of  a  deed  by  a  married 
woman  expressly  says  that  by  executing  witli  the 
legal  formalities,  she  shall  pass  all  her  right,  title, 
and  interest,  "as  if  she  had  been  an  unmarried 
woman,"  removing  but  one  of  her  disabtlities.  cover- 
ture. The  deed  of  an  unmarried  infant  is  not  bind- 
ing on  her,  neither  is  that  of  a  married  infant,  even 
if  the  statute  be  strictly  followed.  Thomas  v.  Gam- 
mel.  6  Leigh  0. 

Specific  Performance  Maintained.— It  is  incontro- 
vertible, that  a  married  woman  is  bound  by  her 
covenants  in  a  fine  and  recovery,  and  an  action  of 
covenant  may  be  maintained  against  her  for 
specific  performance  on  her  covenant  of  further 
assurance.  A  conveyance  by  husband  and  wife, 
provided  she  be  privily  examined,  shall  be  as  good 
and  effectual  in  law,  as  if  made  by  a  fine  and 
common  recovery,  and  she  passes  all  her  interest  of 
any  kind  except  an  estate  tall,  under  the  land  law 
of  1748.    Nelson  v.  Harwood,  8  Call  804. 

8.  Pbivt  Examination. 

Statnte  Must  Be  Strictly  Observed.— A  married 
woman  has  no  power  to  convey  real  estate  except  in 
strict  pursuance  of  the  powers  conferred  by  law  la 
regard  to  the  conveyance  of  real  estate  by  a  /«bm 
covert.  Thus,  where  a  married  woman  signed,  but 
did  not  acknowledge  the  deed,  the  grantee  acquired 
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no  equitable  title  against  her.    Hawley  v.  Twyman, 
29  GratL  728. 
Examlaation     Must    Precede    Acknowledgment— 

Where  the  statute  requires  that  the  wife's  acknowl- 
ment  should  be  made  after  she  was  removed  from 
her  husband's  presence,  and  tbe  acknowledfirment 
was  in  fact  made  prior  to  the  examination,  it  was 
held  InsuflQcient,  although  every  requisite  of  the 
statute  was  then  complied  with.  Hockman  v.  Mc- 
Clanahan.  87  Va.  33,  12  S.  £.  Rep.  280;  Laidley  v. 
Knifirht,23W.  Va.  786. 

For  a  construction  of  SI  4  and  6,  ch.  78,  of  the  W. 
Va.  Ck>de,  holdlnsr  that  the  privy  examination  of  the 
wife  must  precede  the  acknowledgment,  and  the 
certificate  must  show  a  substantial  compliance  with 
the  statute,  see  McMullen  v.  Easran.  21  W.  Va.  283. 

4.    Undsb  Recbnt  Statutks. 

No  Privy  Examination  Is  Necessary  In  Vlr^nla  or 
West  Vlnrlnls.— When  husband  and  wife  convey 
real  estate,  the  wife  may  acknowledsre  the  same 
either  together  with,  or  separate  from  her  husband, 
and  in  the  same  manner  that  he  does,  privy  exami- 
nation beiuff  dispensed  with.  Writings  of  married 
women  are  now  admitted  to  record  upon  the 
same  acknowledgment  as  if  unmarried.  See  ch. 
Ill  of  the  Va.  Code  of  1887,  and  ch.  78  of  the  W.  Va. 
Code  of  1899. 

VI.   THE  CBRTIRCATB. 

A.  IN  GENERAL.. 

5liould  Leave  Nothins:  to  Be  Inferred.— The  certifi- 
cate of  acknowledfirment  of  a  married  woman,  as 
required  by  $  4,  ch.  73,  Code  of  W.  Va.,  must  be  a 
positive  statement  of  the  acknowledgment,  and 
nothing  must  be  left  to  be  inferred.  Hanley  v. 
National  Loan  &  Investment  Co..  44  W.  Va.  460,  29 
S.  £.  Rep.  1003. 

Officer's  Certificate  5uf flclent  to  Show  Authority  In 
Absence  of  Express  Requirement— Under  the  Act  of 
1792,  as  amended  by  the  Act  of  1794,  it  was  provided 
that  when  the  g'rantor  does  not  reside  in  Virginia, 
the  execution  of  the  deed  shall  be  by  the  proof  of 
three  witnesses,  "before  any  court  of  law.  certified 
by  such  court  in  the  manner  such  acts  are  usually 
authenticated  for  record  in  Virfirinla."    In  a  case 
where  a  deed  was  admitted  to  record  in  Virginia, 
which  had  been  duly  proven  in  a  court  in  Massachu- 
setu  by  three  witnesses,  it  was  held  a  proper  recor- 
dation althouffh  the  certificate    of  the  clerk  was 
not  under  the  seal  of  the  court    Because  in  the 
absence  of  any  express  requirement  that  the  official 
character  of  the  officer  should  be  certified,  his  cer- 
tificate that  he  is  such  officer  should   be  deemed 
sufficient,  without  any  proof  or  verification  aliunde 
of    his  official  character.    Smith  v.    Chapman,  10 
Gratt  446. 

Certificate  of  Justices  with  No  Seals  Attached.— 
Where  the  certificate  of  privy  examination  of  a 
feme  covert,  made  under  .the  Act  of  1792,  purports  in 
the  body  of  the  certificate  to  be  under  the  seals  of 
the  justices,  but  has  no  seals  affixed  to  their  names, 
this  is  sufficient  to  cast  a  cloud  upon  the  title,  and  a 
sale  of  the  land  should  not  be  made,— the  husband 
'beinfif  dead,  and  the  interest  of  the  feme  havinsr  been 
the  fee,  and  her  title  not  being  barred  by  lapse  of 
time,— until  the  cloud  Is  removed,  thouffh  neither 
the  feme  durinsrher  life  nor  her  heirs  since  have  set 
up  any  claim  to  the  land.  Bryan  v.  Stump,  8  QratL 
241. 

Deed  with  Defective  Certificate— Oood  bm  Contract.- 
The  Act  of  April  4th,  1877.  providiuGf  a  separate 
estate  for  women,  says,   "and  any  such  married 


woman  shall  have  power  to  contract  in  relation 
thereto,  or  for  the  disposal  thereof,  and  may  sue 
and  be  sued  as  if  she  was  a  feme  sole,  provided  that 
her  husband  shall  Join  in  any  contract  in  reference 
to  her  real  and  personal  property."  In  1880  a  hus- 
band and  wife  executed  a  deed  conveyinsr  her 
separate  estate  in  land,  and  the  certificate  of 
acknowledffment  was  defective  as  to  her ;  but 
under  the  above  statute  it  was  held  to  constitute 
a  contract  of  which  specific  performance  was 
enforceable  in  equity.  Va.  Coal  &  Iron  Co.  v.  Rob- 
erson,  88  Va.  116, 13  S.  E.  Rep.  350.  See  also.  Clinch 
River  Veneer  Co.  v.  Kurth,  90  Va.  737, 19  S.  E.  Rep. 
878. 

Several  Papers  Connected  May  Be  Acknowledged  as 
'One.— Where  there  is  a  contract  of  one  date,  and  an 
addendum,  which  refers  to  the  oriirinal  contract,  of 
another  date,  and  the  paper  thus  completed  was 
acknowledged  and  admitted  to  record,  in  a  certifi- 
cate of  a  notary  that  "E.  M.  O.  &  E.  G.,  whose  names 
are  signed  to  the  foreffoioff  writlnsr,  have  this  day 
acknowledcred  the  same  before  me.  in  my  county 
aforesaid,'*  this  Is  sufficient  to  show  the  acknowl- 
edfirment of  the  whole  paper,  and  the  certificate  of 
the  clerk  of  the  county  court  of  the  proper  county 
to  said  paper  that  the  foreflroiufir  wrltinir  beariuGT 
the  date  of  the  orisrinal  contract,  with  certificate  of 
acknowledfirment  attached,  was  duly  admitted  to 
record  in  his  office,  is  sufficient  evidence  of  the 
recordation  of  the  whole  paper.  Fouse  v.  Ollfillan, 
45  W.  Va.  213,  32  S.  E.  Rep.  178. 

B.  PRESUMPTION  OP  REGULARITY. 
Certificate  Presumed  Correct.— When  the  certificate 

of  acknowledgment  shows  that  the  writlufir  was 
properly  acknowledsred  before  a  competent  officer 
or  court,  and  states  all  the  essential  requisites  of 
the  acknowledfirment  in  the  absence  of  evidence  to 
the  contrary.  It  will  be  presumed  to  be  correct,  and 
is  sufficient  proof  of  a  valid  recordation.  Hassler  v. 
KiufiT,  9  Gratt.  115:  Peyton  v.  Carr,  86  Va.  456, 7  S.  E. 
Rep.  848;  Wise  v.  Postlewait,  8  W.  Va.  452;  Bensimer 
V.  Fell,  86  W.  Va.  15, 12  S.  E.  Rep.  1078. 

C.  WHAT  IT  SHOULD  CERTIFY. 
Substantial  Compliance  with  Statute  Necessary.— 

While  it  is  well  settled  by  our  decisions  that  a  literal 
compliance  with  the  statute  is  not  necessary,  and 
that  when  there  has  been  a  substantial  compliance 
therewith  it  Is  sufficient  (Laufirhome  v.  Hobson,  4 
Leififh  226:  Tod  v.  Baylor,  4  Lelfirh  498;  Siter  v.  Mc- 
Clanachan,  2  Gratt  280;  Dennis  v.  Tarpenny,  20 
Barb.  871;  Dundas  v.  Hitchcock.  12  How.  256;  Deery 
V.  Gray.  5  Wall.  795.  and  Hockman  v.  McOlanahan, 
87  Va.  33,  12  S.  E.  Rep.  230),  yet  the  result  of  the 
authorities  Is,  as  was  said  In  the  last-named  case, 
that  while  a  substantial  compliance  with  the  stat- 
ute will  suffice,  it  must  be  a  substantial  compliance 
with  every  requisite  of  the  statute.  None  of  these 
requirements  can  be  dispensed  with,  and  a  compli- 
ance with  some  of  them  will  not  be  held  to  contain 
the  substance  of  them  all.  Virfiinia  Coal  &  Iron  Co. 
V.  Roberson,  88  Va.  118,  13  S.  E.  Rep.  3B0;  Hurst  v. 
Leckle,  97  Va.  560,  84  S.  E.  Rep.  464. 

Certificate  Must  Contain  All  Requisites— Privy  Bx- 
amlnatlon.- It  is  absolutely  necessary  to  observe 
each  of  the  statutory  requisites  for  the  privy  exam- 
ination of  the  vdfe  before  a  married  woman  can 
pass  tiUe  to  her  real  estate,  and  If  the  certificate 
fails  to  show  that  they  have  been  done,  it  matters 
not  that  they  have  in  fact  been  done,  the  deed  will 
be  nevertheless  void  as  to  her.  Laidley  v.  Knifirht, 
23  W.  Va.  736. 
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Certlflaite  Must  Show  Tbat  Privy  Examination  Pre- 
cedes Acknowledgment— The  certlflcate  of  acluiowl- 
edfirment  mast  show  that  the  married  woman 
acknowledffed  the  deed,  whUa  she  was  beinsr  exam- 
ined privily  and  apart  from  her  hasband,  and  after 
the  same  had  been  fully  explained  to  her.  other- 
wise it  will  not  operate  to  pass  her  title  to  her  lands, 
althouffh  it  shows  all  other  requirements  have  been 
fully  complied  with.  Laldley  v.  Kniffht,  28  W.  Ya. 
735;  McMuUen  v.  Eafiran,  21  W.  Va.  23S;  WaUon  v. 
Michael,  21  W.  Va.  588. 

Married  Women.— The  certlflcate  of  acknowledg- 
ment of  a  married  woman  must  contain  substan- 
tially all  of  the  requisites  of  the  statute,  and  any 
material  omission  will  invalidate  the  effect  of  her 
acknowledgment  Va.  Coal  &  Iron  Co.  v.  Roberson* 
88  Va.  116,  18  S.  E.  Rep.  850;  Watson  v.  Michael,  21 
W.  Va.  508;  Tavenner  v.  Barrett,  21  W.  Va.  ««; 
Hairston  v.  Doe.  12  Lelffh  458:  BoUinfir  v.  Teel,  76  Va. 
487:  Bartlett  v.  Fleminsr,  3  W.  Va.  163:  Lauirhlin  v. 
Fream,  14  W,  Va.  822:  Laidley  v.  Knight,  28  W.  Va. 
785;  Pickens  v.  Knlsely,  29  W.  Va.  1.  11  S.  E.  Rep. 
982;  Blair  v.  Sayre.  29  W.  Va.  604,  2  S.  £.  Rep.  97; 
Laldley  y.  Central  Land  Co.,  80  W.  Va.  605,  4  S.  £. 
Rep.  706:  Hockman  v.  McClanahan,  87  Va.  88,  12  S. 
K.  Rep.  280;  Jones  v.  Porters,  Jefferson  62;  Lancr- 
horne  v.  Hobson,  4  Lelflrh  224;  Tod  v.  Ba^'lor,  4  Leisrh 
498;  Siter  v.  McClanachan,  2  Gratt  280;  Welles  v. 
Cole,  6  0ratt.  645:  First  Nat  Bank  of  Harrisonburflr 
V.  Paul,  75  Va.  504;  Clinch  River  Veneer  Co.  v.  Kurth, 
90  Va.  7»7,  19  S.  E.  Rep.  878;  Wise  v.  Postlewait  8  W. 
Va.  452;  McMullen  v.  Easran,  21  W.  Va.  288. 

D.  ERRORS  AND  OMISSIONS. 

Omission  of  Qrantor's  Name  Immaterial.- When  the 
certificate  of  acknowledgment  on  a  deed  states  that 
it  was  "signed,  sealed  and  acknowledged, "but  omits 
to  Rtate  that  it  was  done  by  the  grantors  by  name, 
this  is  a  substantial  compliance  with  the  Act  of 
December  18th,  1792,  which  required  deeds  to  be 
acknowledged  by  the  parties  who  sealed  and 
delivered  them,  or  to  be  proved  by  three  witnesses, 
etc.,  before  the  general  court,  etc.  Wise  v.  Postle- 
wait 3  W.  Va.  452. 

Variance  In  Dates  Not  Fatal  —The  fact  that  the  date 
of  the  deed  which  is  recorded  Is  18th  of  March.  1886, 
and  the  certlflcate  of  acknowledgment  describes 
the  same  as  dated  on  the  90th  of  March,  1896,  does 
not  invalidate  the  recordation,  if  the  identity  of  the 
deed  with  that  described  in  the  certlflcate  of  the 
Justices,  sufficiently  appears  from  other  parts  of 
said  certlflcate.  and  the  annexation  thereof  to  said 
deed.    Horsley  v.  Garth,  2  Gratt  471. 

Any  Omission  of  Statutory  Requirements  Fatal.— 
The  certlflcate  of  acknowledgment  to  a  ferns  eoverVe 
deed,  must  -.t  forth  what  the  statute  requires  that 
the  wife,  bc'  •!  examined  privily  and  apart  from  her 
husband,  acknowledged  the  deed  to  be  her  act,  and  If 
it  does  not  It  is  insufficient  and  the  deed  is  inoperative 
to  pass  her  interest  in  the  land  In  the  deed.  Hock- 
man V.  McClanahan,  87  Va.  83,  12  S.  E.  Rep.  280;  Va. 
Coal  &  Iron  Co.  v.  Roberson,  88  Va.  116,  18  S.  E.  Rep. 
860:  Wise  v.  Postlewait,  8  W.  Va.  452;  Healy  v.  Rowan, 
5  Gratt  414:  Clinch  River  Veneer  Co.  y.  Kurth,  90 
Va.  787,  19  S.  E,  Rep.  878. 

A  certificate  of  the  justices  of  the  execution  of  a 
deed  by  a  married  woman,  which  omits  to  state  that 
she  had  the  deed  fully  explained  to  her,  she  willingly 
executed  the  same  and  wished  not  to  retract  her 
execution  of  such  deed,  Is  radically  defective  and 
inoperative  as  to  her.  Bartlett  v.  Fleming,  8  W. 
Va.  163;  Hair  ton  v.  Randolphs,  12  Leigh  445:  Countz 
V.  Gelger.  1  Call  190;  Harvey  v.  Pecks,  1  Munf.  518; 


Leftwich  V.  Neal,  7  W.  Va.  669;  Henderson  v.  Smftk. 
26  W.  Va.  829;  Tavenner  v.  Barrett  2t  W.  Va. «»: 
Grove  V.  Zumbro.  14  Gratt  501;  Ldnn  t.  Pattoa.  19 
W.  Va.  187;  Watson  v.  Michael.  21  W.  Va.  BTf:  LaSdley 
V.  Land  Co.,  80  W.  Va.  514,  4  S.  £.  Rep.  709;  Arnold  r. 
Bunnell,  42  W.  Va.  484, 26  S.  £.  Rep.  968;  Blair  t.  Sane. 
89  W.  Va.  604,  2  S.  E.  Rep.  97. 

E.  EQUIVALENT  EXPRESSIONS. 
Equivalent  Words  Sofflcleat— Literal  compliance 

with  the  statute  is  not  necessary,  it  \a  only  requisite 
that  equivalent  words  or  expressions  be  used,  as 
where  it  was  certified  that  the  deed  was  ''signed, 
sealed  and  delivered  in  the  presence  of  tlie  court** 
this  is  equivalent  to  an  acknowled^rment  and  Is  a 
substantial  compliance  with  the  West  Virginia  Act 
of  1792.  Wise  v.  PoeUewait  8  W.  Va.  468:  Pickens 
V.  Knlsely,  29  W.  Va.  1, 11  S.  E.  Rep.  982. 

The  word  ''signed"  is  equivalent  to  ''executed.** 
and  the  substitution  of  the  former  for  tlie  latter 
will  not  render  the  certificate  void.  Bensimer  v. 
Fell.  85  W.  Va.  15. 12  S.  E.  Rep.  1078. 

3affflcleat  Identification  In  Certlflcata.— it  Is  a  suS- 
cient  identification  of  a  deed  for  tlie  certiiicate 
of  acknowledgment  or  recordation  to  -refer 
to  it  as  "the  foreffoiuflr  writing,"  witboQt  slTlnff 
the  date  of  the  deed.  Fonse  t.  Gllfillan,  46  W.  Ta^ 
218.  88  S.  E.  Rep.  178. 

F.  EXPRESSIONS  NOT  EQUIVALENT. 
Words  Not  Equivalent— The  use  of  tlie  words  **aBd 

the  deed  beln^  read  to  her'*  In  the  certificate  of  ac- 
knowledgment for  the  words  "beinrtf nlly  explained 
to  her"  is  not  such  a  substantial  compliance  with  tbe 
statute  as  will  prevent  the  acknowledement  from 
being  fatally  defective.  Watson  v.  Micbaet  St  W. 
Va.  568. 

The  declaration  "that  she  did  execute  the  deed 
willinffly"  cannot  be  held  an  equivalent  to  an  ac^ 
knowledgment  which  is  composed  of  (I)  privy  ex- 
amination. (8)  explanation,  and  them  (8)  acknowlede- 
ment of  it  as  her  act  (4)  declaration  of  having 
willluffly  executed  it,  and  (5)  that  she  does  not 
wish  to  retract  it  Hockman  v.  McClanahan.  87  Vs. 
88,  12  S.  E.  Rep.  880. 

The  certificate  of  acknowledgment  of  a  married 
woman  contains  the  words,  "she  acknowledged  that 
she  had  willingly  executed  the  same,  and  does  not 
wish  to  retract  it**  These  are  not  eqaivaJent  Xo  the 
statutory  requisite  that  "she  actnowUdffed  the  same 
to  be  her  act  and  declared  that  she  had  willingly  ex- 
ecuted the  same,  and  does  not  wish  to  retract  It"^ 
Blair  V.  Sayre,  29  W.  Va.  604, 2  S.  E.  Rep.  97. 

The  following  words  in  a  certificate  of  privy  ex- 
amination of  a  married  woman,  "being  examined 
by  me  privily  and  apart  from  her  husband,  and  hav- 
ing the  deed  aforesaid  fully  explained  to  her.  she 
acknowledged  that  she  had  willingly  signed,  sealed 
and  delivered  the  same,  and  wished  not  to  retract 
it"  were  held  not  to  be  equivalent  to  the  statntory 
requirement  that  "she  acknowUdoed  the  same  to  be 
her  act  and  declared  that  ^he  had  wilUngly  ex- 
ecuted the  same,  and  does  not  wish  to  retract  it** 
Laldley  v.  Central  Land  Co..  30  W.  Va.  606.  4  S.  E. 
Rep.  705. 

Q.  CERTIFICATE  AS  EVIDENCE. 

Conclusive  of  Contents  In  Aboenca  «l  Praod.— In  the 

absence  of  fraud  the  notarial  certificate  or  justice** 
certificate  is  conclusive  of  all  the  facts  stated  In  the 
acknowledgment  and  required  by  the  statute.  Bor^ 
son  V.  Andes,  88  Va.  445,  8  S.  E.  Rep.  U9:  Harklns  r. 
Forsyth,  11  Leigh  806;  Carper  v.  McDowell.  6  Gratt 
212;  Ocheltree  v.  McCluuff,  7  W.  Va.  888:  Rollins  v. 
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Menaffer,  22  W.  Va.  461 ;  Pickens  v.  Knlseiy.  29  W.  Va. 
I,  11  S.  E.  Rep.  082;  Taliaferro  v.  Pryor,  12  Gratt.  277. 

Of  Resktooce  of  Qniitor.— When  a  deed  is  acknowl- 
edged before  the  mayor  of  a  city  In  another  state, 
in  tile  proper  form,  the  certificate  of  acknowledg- 
ment is  snfllcient  evidence  that  the  srrantor,  for  the 
time  beinff  at  least,  resided  in  said  city,  althoncrh  the 
deed  on  its  face  described  him  as  a  citizen  of  another 
state.    Cales  v.  Miller.  8  Gratt.  0. 

Prinui  Fade  Evidence  of  Authority,  etc.— The  officer 
takinff  the  acknowledgment  must  show  his  official 
character,  and  when  the  certificate  described  him  as 
such,  and  purportinGf  to  be  under  the  official  seal  of 
the  city,  this  will  be  prima  faeie  evidence  of  his 
character  and  authority,  and  is  a  sufficient  authenti- 
cation to  authorize  admission  to  record.  Cales  v. 
Miller,  8  Gratt.  6. 

Not  Conclusive  of  Execution—Intention  of  Grantor.— 

A  deed  was  acknowledsred  before  Justices  by  the 
ffrantor,  who  retained  possession  of  it.  Held^  that 
their  certificate  was  not  conclusive  evidence  of  the 
complete  and  perfect  execution  of  the  deed,  but  that 
this  depended  upon  the  crrantor's  Intention  at  the 
time,  which  may  be  ascertained  by  evidence  of  his 
previously  declared  purpose,  althoucrh  nothinff  was 
said  at  the  time  of  the  acknowledgment  to  indicate 
his  intention.    Hutchison  v.  Rust,  2  Gratt.  804. 

Bvidence  of  Fraud  Must  Be  Clear  and  Convincing.— 
And  in  order  to  impeach  the  certificate  and  avoid  the 
deed  on  the  ground  of  fraud,  the  evidence  of  fraud 
must  be  clear,  convlncincr  and  satisfactory.  Rollins 
▼.  Menairer,  22  W.  Va.  461 ;  Pickens  v.  Khisely,  20  W. 
Va.  1, 11  S.  E.  Rep.  082. 

VIL  TIMB  OP  RECORDATION  AFTER  ACKNOWL. 

EDOMENT. 

Witbin  Twenty  Days  to  Relate  Back  to  Date  of 
Acknowledgment.- A  deed  Is  void  as  to  creditors 
"until  and  except  from  the  time  it  is  duly  admitted 
to  record."  And  in  order  for  deeds  to  be  valid  from 
and  relate  back  to  the  date  of  acknowledfirment, 
they  must  be  recorded  within  20  days  from  date  of 
their  acknowledflrment  See  sec.  2407  of  Code  of  1887; 
Slater  v.  Moore,  86  Va.  26,  0  S.  E.  Rep.  410. 

Recordation  In  Four  Months  from  Reacknowlcdff- 
ment  Oood  from  That  Date.— A  deed  which  has  been 
reacknowledffed  within  eiffht  months  from  its  date, 
and  recorded  within  four  months  from  the  date  of 
reacknowledfirment,  is  good  from  the  latter  date, 
notwlthstandinfif  the  fact  that  there  are  more  than 
eight  months  between  the  time  the  deed  was  first 
executed,  and  the  day  of  recordation.  Eppes  v. 
Randolph,  2  Call  125. 

Acknowledgment  after  Lapse  of  Statutory  Period  Is 

Equivalent  to  Re-execution.— A  deed  dated  in  April 
1804,  and  the  execution  thereof  attested  by  wit- 
nesses, is  not  recorded  within  eight  months  from  its 
date  ;  but,  in  April  1806.  the  grantor  acknowledges 
tbe  deed  in  open  court,  and  upon  such  acknowledg- 
ment it  is  ordered  to  be  recorded.  Held^  upon  the 
construction  of  the  statute  of  conveyances  of  1702,  1 
Old  Rev.  Code,  ch.  00,  |§  1.  4,  such  acknowledgment 
of  the  deed  in  court  is  to  be  taken  as  a  re-delivery 
and  re-executlon  of  the  deed,  so  as  to  make  it  a 
Ueed  as  of  the  date  of  such  acknowledgment,  and  so 
the  deed  is  well  recorded  within  eight  months  from 
the  time  of  the  execution,  and  is  valid  as  against  the 
grantor's  creditors.    Roanes  v.  Archer,  4  Leigh  650. 

VIII.    CURING  DEFECTIVE  ACKNOWLEDGMENT. 

By  Re-executlon.— The  defects  in  an  acknowledg- 
ment may  be  cured  by  a  reacknowledgment,  be- 
cause this  is  equivalent  to  a  re-executlon  of  the 


same  deed  or  to  the  execution  of  a  new  one  in  proper 
manner.  McMuUen  v.  Eagan,  21  W.  Va.  28S :  Roanes 
V.  Archer.  4  Leigh  560. 

Not  Cured  by  Rewriting  It  after  Recordation.— A  de- 
fect in  the  certificate  of  acknowledgment  cannot 
be  cured  by  the  officer's  rewriting  it  and  signing  It 
as  of  the  time  of  the  first  acknowledgment,  after 
the  deed  has  been  recorded.  The  officer  has  no 
power  to  correct  his  first  certificate,  though  it  was 
not  written  in  such  a  way  as  showed  the  real  facts. 
McMullen  v.  Eagan,  21  W.  Va.  288. 

Omission  of  State  In  Cortlflcate  Cared  by  Referenoe 
to  the  Deed.— In  a  deed  conveying  land  in  the  state 
of  West  Virginia,  it  is  recited  that  the  grantors  are 
"of  the  county  of  Fayette  In  the  state  of  Pennsylva- 
nia. "  The  certificate  of  acknowledgment  shows  the 
county,  but  fails  to  show  the  state,  being  headed 
simply,  "Fayette  county,  ss."  But  this  Is  accom- 
panied by  a  certificate  of  the  court  of  common  pleas 
of  Fayette  county,  state  of  Pennsylvania,  that 
the  two  justices  were  at  the  time  of  acknowledg- 
ment of  Fayette  county,  state  of  Pennsylvania.  The 
deed  was  properly  admitted  to  record,  as  it  is  suffi- 
ciently shown  that  the  Fayette  county  named  is  Ic 
the  state  of  Pennsylvania.  Adams  v.  Medsker,  26 
W.  Va.  127. 

When  the  certificate  of  acknowledgment  of  the 
justices  to  a  power  of  attorney  omits  to  state  that 
the  county  named  in  the  certificate  was  in  the  state 
of  Virginia,  and  also  that  it  was  acknowledged  in 
said  county,  if  It  sufficiently  appears  from  the  power 
of  attorney,  the  certificate  of  acknowledgment  and 
the  order  of  recordation  that  the  said  county  was 
in  the  said  state,  and  the  acknowledgment  was 
taken  in  said  county,  it  is  properly  admitted  to  rec- 
ord.   Oney  v.  Clendenin,  28  W.  Va.  84. 

Parol  Evidence  Not  Admissible  to  Cure  Defects.— 
When  the  law  constitutes  a  written  Instrument  as 
the  authentic  and  sole  medium  of  proving  a  fact,  as 
where  the  certificate  is  the  complete  evidence  of 
the  acknowledgment,  oral  testimony  will  not  be 
admitted  to  prove  or  disprove  it.  Such  certificate 
is  the  evidence  of  the  acknowledgment  Harklns  v. 
Forsyth,  11  Leigh  306:  First  Nat  Bank  of  Harrison- 
burg V.  Paul,  75  Va.  604;  Hurst  v.  Leckie,  07  Va.  560. 
84  S.  E.  Rep.  464:  Leftwlch  v.  Neal,  7  W.  Va.  560. 

Upon  authority  and  principle  parol  testimony 
cannot  be  admitted  to  cure  defects  in  acknowledg- 
ments. If  it  should  be,  then  a  married  woman's 
acknowledgment  before  witnesses,  in  pait,  would  be 
as  good  as  one  before  the  proper  authority,  and 
thus  the  guarded  provisions  of  our  statutes  might 
be  substituted  by  a  new  branch  of  equity  jurisdic- 
tion. Leftwlch  V.  Neal,  7  W.  Va.  560:  Jones  v. 
Porters.  Jefferson  62;  First  Nat  Bank  of  Harrison- 
burg V.  Paul,  75  Va.  604:  Hockman  v.  McClanahan, 
87  Va.  83,  12  S.  E.  Rep.  230. 

The  certificate  must  set  forth  the  declaration  and 
acknowledgment  of  the  married  woman  as  pre- 
scribed by  statute:  it  must  be  on  or  annexed  to  the 
deed:  and  it  must  be  admitted  to  record  along  with 
the  deed:  no  amendment  will  be  allowed,  and  parol 
testimony  will  not  be  allowed  to  support  a  palpably 
defective  certificate.  First  Nat  Bank  of  Harrison- 
burg V.  Paul,  75  Va.  604. 

Officer  Cannot  Contradict  His  Own  Certificate.- The 
officer  who  takes  an  acknowledgment  will  not  be 
allowed  to  testify  that  there  was  fraud  and  coer- 
cion on  the  part  of  the  husband  towards  the  wife, 
and  thus  falsify  his  own  certificate.  Hockman  v. 
McClanahan,  87  Va.  88,  12  S.  E.  Rep.  280;  Harklns  v. 
Forsyth,  11  Leigh  204;  Rollins  v.  Menager,  22  W.  Va. 
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461:  Picl:ens  r.  Kniaely,  29  W.  Va.  1, 11  S.  £.  Rep.  982; 
Halrston  v.  Randolplis,  12  L,eigh  445,  and  First  Nat 
Bank  of  HarrisonburfiT  v.  Paul.  76  Va.  601. 

Certificate  of  Acknowledgment  Not  Contradicted  by 
Parol  Evidence.— Wben  tbe  privy  examination,  ao 
knowled^mentand  declaration  of  a  married  woman 
shall  have  been  taken  in  tbe  manner  prescribed  by 
sec.  4,  of  cb.  73  of  tbe  Code  and  recorded  or  certified, 
tbe  feme  covert  will  not  be  permitted  by  parol  evi- 
dence to  contradict  tbe  facts  set  out  in  tbe  certificate 
of  her  privy  examination,  acknowledgment  and  dec- 
laration so  as  to  avoid  tbe  effect  of  tbe  deed  of 
trust,  unless  sbe  first  establish  by  parol  evidence 
satisfactorily,  tbat  witb  tbe  concurrence  of  tbose 
claiminfif  under  tbe  deed  of  trust  tbe  married 
woman  bas  been  defrauded  or  imposed  upon  by  tbe 
pretended  privy  examination,  acknowledgment  and 
declaration.    BuUins  v.  Menasrer,  2S  W.  Va.  461. 


292 


^Sights  V.  Yarnalls. 

April  Term,  1866,  Richmond. 


I.  Licenses—Ordinaries— Rlffht— When  Perfected  — 
Case  at  Bar.— By  an  ordinance  of  tbe  city  of 
Wbeelinff,  a  license  to  keep  a  bouse  of  entertain- 
ment is  to  expire  and  be  of  no  further  effect  on  tbe 
1st  day  of  May  next  succeedincr  tbe  date  thereof. 
Tbe  council  bavinsr  in  April  granted  such  a  license 
for  tbe  succeedinff  year,  such  ffrant  did  not  vest 
in  tbe  party  to  whom  it  was  granted,  any  absolute 
or  vested  riffbt  to  such  license  ;  but  the  right  did 
not  become  perfect  until  the  actual  emanation  of 
tbe  license,  or  until  the  1st  day  of  May  following. 

a.  Same— Rescission  of  Order  Oranting— Case  at  Bar.— 
By  tbe  same  ordinance  tbe  council  bas  authority 
at  any  time  to  annul  a  license  actually  issued 
under  its  order.  A  fortiori  it  may  rescind  an 
order  granting  a  license  before  the  1st  of  May, 
which  has  not  issued. 

3.  Same— Sane— Mandamus.*— A  party  to  whom  such 
license  was  granted  in  April  cannot  properly 
apply  for  a  mandamu*  to  compel  the  proper  officer 
to  issue  it,  before  the  1st  of  May  :  and  therefore 
the  pendency  of  such  a  mandamtu  cannot  affect  the 
right  of  the  council  to  rescind  the  order  granting 
the  license,  before  tbat  time. 

4.  Same— Payment  of  Tax  Condition  Precedent  to 
Emanation.— The  council  being  authorized  by  tbe 
charter  of  the  city  to  assess  a  tax  on  licenses  to 
keep  ordinaries,  in  addition  to  tbe  state  tax.  it  was 
competent  for  tbe  council  to  make  tbe  payment 
of  the  tax  a  condition  precedent  to  the  emanation 
of  the  license. 

a.  5ame— Same— Case  at  Bar.— The  council  having  by 
an  ordinance  assessed  a  tax  on  a  license  to  keep 
an  ordinary,  and  having  granted  a  license  "under 
existing  rates  of  taxation,*'  such  grant  must  be 
taken  to  refer  to  not  only  tbe  state  tax,  but  the 
tax  imposed  by  the  council :  and  to  require  the 
payment  of  the  latter  as  tbe  condition  of  the  right 
to  call  for  tbe  license. 

6.  Same— Same— Tax  Illegal— Effect.— In  such  case, 
though  tbe  tax  was  unequal,  oppressive  and  ille- 
gal, yet  as  its  payment  was  a  condition  precedent 
to  tbe  emanation  of  the  license,  without  tbe  per- 
formance of  the  condition  nothing  passed  under 
tbe  grant :  And  tbe  condition  cannot  be  separated 
from  the  grant  and  disregarded,  so  as  to  render 

*On  the  subject  of  mandamus,  see  cases  cited  in 
foot-^not€  to  Morris,  Ex  parte,  11  GratL  S92. 


the  grant  absolute  and  unconditional :  Tbewliote 
must  be  taken  together,  and  accepted  or  rejected. 

7.  5ame— Same— Same— nandamus.*— By  tbe  charter 
of  tbe  city  tbe  council  has  power  to  refuse  a  license 

to  keep  an  ordinary :  and  if  tbe  tax  laid  is 

293  unjust,  exces.sive  and  *lllegal,  it  is  in  effea 
tbe  exercise  of  this  power,  and  for  ail  lenl 

purposes  should  be  so  regarded.  And  tbe  exerdse 
of  this  power  cannot  be  controlled  by  the  CIrctiii 
court  by  mandamus  or  otherwise  :  But  tbe  charter 
authorizing  a  party  to  whom  a  licenae  is  refo&ed. 
to  apply  to  the  County  court  of  Ohio  for  ft,  bis  <alj 
remedy  is  to  apply  to  tbat  court. 

8.  Same— Same— Right  to  License  without  PayfavgTss. 

—The  order  granting  the  license  having  been 
made  in  April,  if  the  tax  then  imposed  was  lUesaL 
or  if  no  tax  bad  been  assessed  upon  it  at  the  time, 
it  was  competent  for  tbe  council,  at  any  time 
before  tbe  1st  of  May.  to  modify  its  grant  by  re- 
quiring the  payment  of  a  legal  tax  in  lien  of  tkat 
which  was  illegal,  or  to  supply  tbe  omission  to  lay 
a  tax  upon  ordinaries  :  And  without  tbe  payment 
of  this  tax  at  least,  the  party  to  whom  the  license 
had  been  granted,  had  no  right  to  demand  it 

9.  Same— ilandamus  Nisi— Return  of  Officer.*— Upon  a 

mandamus  nisi  sued  out  by  the  party  to  whom  iht 
license  was  granted  by  the  council,  against  tke 
officer  whose  duty  it  is  to  issue  the  license,  be  may 
in  his  return  set  up  tbe  ordinance  passed  since  tke 
order  granting  the  license,  imposing  a  tax  upon  it 

10.  Same— Same— Issued  without  Previous  Rnle.^— In 

a  case  of  this  kind  a  mandamus  nisi  may  be  Issued 
in  tbe  first  instance,  without  a  previous  mle  upon 
the  party  to  appear  and  show  cause  against  It 

On  the  19th  of  April  1854,  Z.  S-  &  J.  J. 
Yarnall  presented  a  petition  to  the  judge  of 
the  Circuit  court  of  Ohio  county  for  a  man- 
damus  to  Georg-e  W.  Sights,  clerk  of  tbe 
city  of  Wheeling,  to  compel  him  to  issne 
to  them  a  license  to  keep  an  ordinary  at 
the  **8prigg  house"  in  said  city.  A  man- 
damus nisi  was  issued,  returnable  to  the 
first  of  May  following;  at  which  time 
Sights  made  his  return,  setting  out  the 
various  statutes  of  the  state  and  ordinances 
of  the  city  bearing  upon  the  question ;  and 
the  action  of  the  city  council  in  relation  to 
the  license  to  the  petitioners  to  keep  tbe 
said  ordinary.  The  case,  as  it  appears 
from  the  petition  and  the  return  to  the 
mandamus,  is  as  follows: 

The  act  to  incorporate  the  city  of  Wheel- 
ing, passed  the  11th  of  March  1836,  vests 
in  the  council  the  usual  powers  to  make 
ordinances  for  the  regulation  of  their  pro- 
ceedings, and  for  the  transaction  of  their 
business,  and  also  for  the  appointment  of 
such  officers  as  they  may  deem  necessary 
for     the     execution     of    the    powers 

294  *vested  in  the   city  or  council.    And 
by    another   act    passed    March   4th, 

1854,  it  was  enacted  that  the  council  * 'shall 
have  exclusive  authority  within  said  city 
to  grant  or  refuse  license  to  the  keepers  of 
ordinaries,  inns  and  taverns,  houses  of 
public  or  private  entertainment,  boarding- 
houses,  public  eating-houses,  coffee-houses, 

tMandaiBiM.— See  principal  case  cited  in  Fisher  v. 
Mayor  of  Charleston.  17  W.  Va.  esi,  638 :  Fisher  v. 
City  of  Charleston.  17  W.  Va.  610. 
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places  at  which  spirituous  liquors  shall  be 
sold,  and  places  of  public  amusement." 

**They  shall  further  have  authority  to 
regulate  the  manner  in  which  such  houses 
or  places  shall  be  kept  and  to  levy  and  col- 
lect taxes  thereon,  in  addition  to  any  tax 
which  is  or  shall  be  payable  on  the  same 
to  the  state.  But  if  the  council  shall  upon 
application  refuse  to  grant  any  such  license 
to  keep  an  ordinary,  a  license  to  keep  the 
same  may  be  obtained  from  the  County 
court  of  Ohio  county,  upon  application 
thereto,  as  in  other  cases  of  ordinaries  in 
said  county. "  It  is  the  last  clause  of  the 
act  which  was  added  in  March  1854. 

By  an  ordinance  of  the  council  passed 
May  2d,  1840,  it  is  ordained,  *^If  the  coun- 
cil shall  order  license  to  be  granted  upon 
any  application,  the  applicant  shall  pay  to 
the  treasurer  of  the  city  the  tax,  if  any, 
imposed  on  such  license  by  the  ordinances 
of  the  city,  and  to  the  officers  authorized 
by  law  to  receive  the  same,  the  tax,  if  any, 
due  thereon  to  the  state;  and  shall  take 
proper  receipts  therefor,  and  shall  deliver 
the  same  to  the  clerk  of  the  city.  And  fur- 
ther, if  bond  be  necessary,  shall  deliver  to 
the  clerk  the  proper  bond  executed  by  him- 
self and  the  security  or  securities  named  in 
his  application  or  required  by  the  council, 
and  shall  pay  to  the  clerk  the  proper  fee, 
whereupon  the  clerk  shall  issue  license  ac- 
cording to  the  order  of  council." 

By  another  section  of  this  ordinance  it  is 
required  that  before  any  license  to  keep  an 
ordinary  shall  be  issued  by  the  clerk  of  the 
city,  the  applicant  shall  enter  into  a  bond 
of  a  prescribed  form,  with  the  security 
295  *named  in  his  application  or  pre- 
scribed by  the  council.  And  by  an- 
other section  of  said  ordinances  all  licenses 
for  ordinaries  and  houses  of  private  enter- 
tainment shall  expire  and  be  of  no  eifect  on 
the  first  Monday  of  May  next  succeeding 
the  date  thereof;  but  it  shall  be  lawful 
for  the  council,  at  any  time,  to  annul  any 
license  so  issued,  and  shall  return  a  ratable 
proportion  of  the  tax. 

By  an  ordinance  passed  on  the  14th  of 
March  1854,  supplementary  to  one  passed 
on  the  14th  of  February  preceding,  assess- 
ing taxes  for  the  city  of  Wheeling  for  the 
year  1854,  it  was  ordained: 

1st.  That  there  shall  be  paid  to  the  tVeas- 
urer  of  the  city,  on  every  license  to  keep 
an  ordinary  within  said  city,  the  following 
tax,  viz: 

For  a  license  for  an  ordinary  to  be  kept 
at  the  house  called  the  ^'Sprigg  house," 
the  tax  shall  be  four  thousand  ^ve  hundred 
dollars  per  annum. 

For  a  license  for  an  ordinary  to  be  kept 
at  the  house  called  the  *^McClure  house," 
the  tax  shall  be  three  thousand  dollars  per 
annum. 

For  a  license  for  an  ordinary  to  be  kept 
at  any  other  house  within  said  city,  the  tax 
shall  be  t^o  thousand  dollars  per  annum. 
There  were  other  provisions  which  need  not 
be  stated. 

The  council  having  been  advised  that 
there  was  doubt  whether   the  foregoing  or- 


dinance of  the  14th  of  March  was  constitu- 
tional and  valid,  on  the  28th  of  April  passed 
an  ordinance  to  amend  it.  By  this  ordi- 
nance a  tax  according  to  the  rental  was  laid 
upon  ordinaries :  and  for  the  highest  class 
it  was  provided,  that  if  the  annual  rental 
value  exceeded  one  thousand  dollars,  there 
should  be  a  tax  of  three  hundred  and  eighty 
dollars  on  the  first  one  thousand  dollars, 
and  twenty-five  per  cent,  on  the  excess; 
provided  the  tax  on  every  such  license 
should  not  exceed  one  thousand  and  five 
dollars. 

296  »On  the  11th  of  April  1854,  Z.  S.  & 
J.  J.    Yarnall    applied    in   writing  to 

the  council  for  a  license  to  keep  an  ordinary 
for  one  year  from  the  first  Monday  of  the 
next  May  at  the  place  in  the  city  of  Wheel- 
ing called  the  **Sprigg  house:"  And  they 
named  their  securities  in  their  petition. 
And  on  the  same  day  the  council  made  an 
order  granting  them  the  license  as  asked 
for,  under  existing  rates  of  taxation :  And 
it  was  certified  that  the  petitioners  were 
persons  of  good  moral  character,  and  not 
addicted  to  drunkenness  or  gaming. 

By  one  of  the  ordinances  of  the  city  it 
was  provided  that  the  journal  of  the  pro- 
ceedings of  the  council  shall  be  read  and 
approved  by  the  council,  shall  be  signed  by 
the  presiding  officer  and  countersigned  by 
the  clerk,  and  shall  then  only  have  their 
proper  force  and  effect.  And  the  proceed- 
ings of  the  meeting  at  which  the  license 
was  granted  to  the  Yamalls  was  not  so  ap- 
proved and  signed  until  the  24th  of  April ; 
at  which  time  it  was  among  other  things 
ordered,  that  the  order  made  at  the  last 
meeting  of  the  council  granting  license  to 
Z.  S.  &  J.  J.  Yarnall  for  an  ordinary  to  be 
kept  at  the  "Sprigg  house,"  be  and  the 
same  is  repealed.  Previous  to  this  meeting 
of  the  council  the  Yamalls  had  applied  to 
the  judge  for  the  mandamus,  and  a  manda- 
mus nisi  had  been  directed. 

It  appears  that  the  petitioners  had  pre- 
viously kept  an  ordinary  at  the  **Sprigg 
house;"  that  they  had  executed  the  bond 
required  by  the  ordinance  in  the  prescribed 
form,  with  the  securities  mentioned  in  their 
petition ;  that  they  had  paid  the  tax  due  to 
the  state,  and  delivered  both  the  receipt 
and  the  bond  to  the  clerk  of  the  city.  It 
also  appears  that  previous  to  the  ordinance 
of  March  14th,  1854,  the  tax  upon  ordinaries 
was  ratable  according  to  the  rental,  and 
that  the  highest  tax  upon  any  ordinary  had 
been  two  hundred  and  fifty-eight  dollars; 
that  on  the  **Sprigg  house"  for  the  year 
1853  was  about  one  hundred  and  sev- 

297  enty  *dollars,  when  as  the  petitioners 
insisted  the  rental  value  of  the  house 

was  as  great  as  it  was  in  1854.  They  in- 
sisted that  the  ordinance  of  March  14th, 
1854,  was  unconstitutional  and  void,  and 
that  there  was  no  tax  assessed  by  the  coun- 
cil on  ordinaries. 

Sights,  the  clerk  of  the  city,  objected  to 
the  issue  of  a  mandamus,   on   the  grounds : 

1st.  That  the  grant  of  the  license  having 
been  made  expressly  subject  to  the  payment 
of   the    tax   assessed   by    the  ordinance  of 
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March  14th,  1854,  the  petitioners  were  only 
entitled  to  the  license  upon  the  terms  upon 
which  it  was  given.  And  if  the  condition 
was  invalid,  the  grant  itself  was  also  in- 
valid. 

2d.  That  the  order  granting  the  license 
was  of  no  effect  until  the  proceedings  were 
approved  and  sigfned.  And  at  the  meeting 
at  which  that  was  done,  -  the  order  was 
rescinded. 

3d.  That  the  license  asked  for  was  for 
the  year  commencing  the  first  Monday  in 
May  1854,  and  could  not  be  issued  before 
that  time.  There  were  other  objections 
taken,  which  need  not  be  stated. 

Upon  the  hearing  a  peremptory  mandamus 
was  directed  to  issue  to  Sights,  the  clerk  of 
the  city  of  Wheeling,  commanding  him  as 
such  clerk  forthwith  to  make,  issue  and  de- 
liver to  Z'  S.  &  J.  J.  Yarnall  a  license  to 
keep  an  ordinary  at  the  place  called  the 
**Sprigg  house,"  for  the  license  year  ex- 
tending from  the  first  Monday  in  M:iy  1854 
to  the  first  Monday  in  May  1855.  From 
this  order  Sights  applied  to  this  court  for  a 
supersedeas,  which  was  allowed. 

Fry,  for  the  appellant. 
Russell,  for  the  appellees. 

L#EE,  J.,  delivered  the  opinion  of  the 
court : 

The  court  is  of  opinion,  that  as  by  the 
ordinances  of  the  city  of  Wheeling, 
298  the  annual  license  granted  by  *the 
council  for  ordinaries  and  houses  of 
entertainment  was  to  expire  and  be  of  no 
further  effect  on  the  first  Monday  of  May 
succeeding  the  date  thereof,  it  was  mani- 
festly contemplated  and  intended  that  such 
license  should  issue  and  bear  date  on  or  after 
the  first  day  of  May  in  any  year,  and  not 
before :  and  that  the  act  of  the  council  in 
entertaining  the  application  of  the  defend- 
ants in  error  and  passing  the  order  of  the 
11th  of  April  1854,  for  granting  them  a 
license  for  an  ordinary  under  the  existing 
rates  of  taxation,  must  be  regarded  as  vol- 
untary and  for  convenience  only,  and  not 
compulsory  or  binding  beyond  recall  upon 
the  said  council ;  and  that  the  said  order 
did  not  confer  upon  the  defendants  in  error 
any  perfect,  absolute  or  vested  right  to  such 
license,  but  a  right  which  was  incomplete 
and  inchoate  only;  and  which  would  not 
become  perfect  and  consummate  until  the 
actual  emanation  of  the  license,  or  until 
the  time  at  which  it  might  lawfully  be 
issued  and  take  effect,  to  wit,  the  1st  day 
of  May  1854. 

And  the  court  is  further  of  opinion,  that 
as  by  the  same  sectipn  of  said  ordinance, 
power  was  expressly  reserved  to  the  council 
at  any  time  to  annul  a  license  which  had 
actually  issued  under  its  order,  a  fortiori  it 
would  possess  the  power  to  rescind  an  order 
for  granting  such  license  made  prior  to  the 
1st  of  May  in  any  year,  at  any  time  before 
the  actual  emanation  of  the  license,  or  be- 
fore the  1st  day  of  May  next  after  the  date 
of  such  order. 

The  court  is  therefore  of  opinion,  that  it 
was   competent  for  the  council  prior  to  the 


1st  of  May  1854  to  repeal  and  rescind  its 
order  of  the  11th  of  April  1854  granting  a 
license  for  the  year  following  to  the  defend- 
ants in  error:  that  its  right  so  to  repeal 
and  rescind  the  same  was  to  be  taken  and 
considered  as  an  incident  to  and  consti- 
tuting a  part  of  said  grant,  and  that  its 
order  to  that  effect,  passed  on  the  24th  of 
April  1854,  was  a  valid  and  effectual 

299  repeal  of  the   said  order  of  the  *lltfa 
of  April  1854,  and   put   an  end    to  all 

right  on  the  part  of  the  defendants  in  error 
thereafter  to  demand  that  the  said  Ucense 
should  be  issued  to  them. 

And  the  court  is  further  of  opinion,  that 
the  right  of  the  council  to  rescind  the  onler 
of  the  11th  of  April  1854  granting  the  U- 
cense,  was  not  affected  or  impaired  by  the 
pendency  of  the  application  to  the  judge  of 
the  Circuit  court  of  Ohio  county  for  a  man- 
damus to  compel  the  issuing  of  the  Itoenae; 
because  the  right  to  the  same  under  the 
order  of  the  council  of  the  11th  of  April  1854 
being  imperfect  and  inchoate  only,  the  ap- 
plication for  the  mandamus  could  not  regu- 
larly be  entertained  until  the  time  at  which 
the  license  might  be  issued  and  take  effect, 
and  could  not  therefore,  until  such  time, 
have  the  effect  to  destroy  or  abridge  the 
control  which  the  council  would  otherwise 
have  over  the  subject,  or  the  right  to  mod- 
ify, amend  or  rescind  the  order  as  to  it 
might  seem  just  and  proper. 

And  the  court  is  further  of  opinion,  that 
the  council  being  authorized  by  the  charter 
of  the  city  of  Wheeling  to  impose  a  tax 
upon  ordinaries,  Ac,  in  addition  to  any 
state  tax  that  might  be  levied  upon  the 
same,  was  fully  authoriaied  to  make  the 
payment  of  such  tax  a  condition  precedent 
to  the  right  to  demand  the  emanation  of 
the  license:  and  that  by  the  ordinance  of 
the  2d  of  May  1840  the  said  council  have 
required  that  payment  of  the  tax  imposed 
by  them  should  be  made  before  the  appli- 
cant would  be  entitled  to  demand  that  the 
license  should  be  issued. 

And  the  court  is  further  of  opinion,  that 
the  council  having  by  its  ordinance  of  the 
14th  of  March  1854  levied  the  sum  of  four 
thousand  five  hundred  dollars  as  the  tax  to 
be  paid  for  a  license  for  an  ordinary  to  be 
kept  at  the  house  of  the  defendants  in  error, 
and  having  by  its  order  of  the  11th  of  April 
1854  granted  such  license  to  the  defendants 
'* under  existing  rates  of  taxation,"  such 
grant  must  be  taken  to  have  reference 

300  ^not  only  to  the  state  tax  imposed  by 
law  upon   licenses   to  ordinaries,  bnt 

also  to  such  tax  so  levied  by  the  council  as 
aforesaid ;  and  to  have  required  payment  of 
the  latter  also  as  the  condition  of  the  right 
to  call  for  the  emanation  of  the  license. 

And  the  court  is  further  of  opinion,  that 
whether  the  tax  imposed  by  the  supple- 
mentary ordinance  of  the  14th  of  March 
1854  was  just,  fair  and  reasonable,  or  was 
unequal,  excessive  and  illegal,  is  a  question 
not  material  to  be  determined  in  this  cause; 
because  whether  the  one'  or  the  other,  pay- 
ment of  the  same  was  required  to  be  made 
by  way  of  condition  precedent  to   the  ema- 
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nation  of  the  license ;  and  without  the  per- 
formance of  such  condition,  nothing-  passed 
under  the  grant  of  the  said  license ;  nor 
could  such  condition  be  separated  from  the 
g'rant  and  disregarded,  so  as  to  render 
the  grant  absolute  and  unconditional :  but 
the  whole  must  be  taken  together  and  must 
be  accepted  or  rejected  in  whole  as  it  stands. 

And  the  court  is  further  of  opinion,  that 
if  the  said  tax  so  levied  by  the  said  ordi- 
nance of  the  14th  of  March  1854,  was  unjust, 
excessive  and  illegal,  the  grant  of  the  li- 
cense, on  payment  of  such  unjust,  excessive 
and  illegal  tax,  was  in  effect  the  exercise 
of  the  power  reserved  to  the  council  by  the 
thirty-fifth  section  of  the  charter  of  the 
11th  March  1836,  to  refuse  the  license,  and 
for  all  legal  purposes  should  be  so  regarded 
and  treated ;  but  that  the  exercise  of  the 
discretion  conferred  by  said  section  in  re- 
fusing to  grant  the  license  could  not.  be  the 
subject  of  review  in  the  Circuit  court  upon 
mandamus  or  otherwise ;  and  that  to  obtain 
such  license  the  remedy  remaining  to  the 
applicants  was  that  given  by  the  act  of 
March  the  4th,  1854,  by  a  resort  to  the 
County  court  of  Ohio  county,  as  prescribed 
by  said  act. 

And  the  court  is  further  of  opinion,  that 
as  the  council  had  at  least  until  the 
301  1st  of  May  1854,  full  'control  over  the 
order  of  the  11th  of  April  1854,  and 
the  right  wholly  to  revoke  and  rescind  the 
same,  so  if  the  tai^  imposed  by  the  ordi- 
nance of  the  14th  of  March.  18M  were  un- 
just, excessive  and  illegal,  or  if  in  point  of 
fact  no  tax  had  been  imposed  on  ordinaries 
by  any  ordinance  of  the  said  council,  it 
was  competent  to  the  council  to  modify  its 
grant  of  the  11th  of  April  1854,  at  any 
time  before  the  period  above  indicated*  by 
requiring  payment  of  a  valid  and  legal  tax 
tipon  the  same  in  lieu  of  that  imposed  by 
the  act  of  the  14th  of  March  1854,  or  to 
supply  the  omission  to  lay  a  tax  upon  ordi- 
naries ;  and  that  consequently  the  ordinance 
of  the  28th  of  April  1854  amending-  the  pre- 
vious ordinances  assessing  taxes  for  the 
city  of  Wheeling,  and  imposing-  taxes  on 
ordinaries,  was  valid  and  operative  upon 
all  licenses  to  be  issued  on  or  after  the  1st 
day  of  May,  and  applied  equally  to  that 
which  had  been  g-ranted  to  the  defendants 
by  the  order  made  before  its  enactment; 
and  that  without  payment  of  the  tax  im- 
posed by  this  ordinance  at  least,  the  said 
defendants,  if  otherwise  entitled,  could  not 
demand  that  the  license  should  be  issued 
and  delivered  to  them. 

And  the  court  is  further  of  opinion,  that 
the  said  ordinance  of  the  28th  of  April  1854 
and  the  ground  of  defense  which  it  suggests 
is  sufficiently  presented  by  the  return  made 
by  the  plaintiif  in  error  upon  the  writ  of 
mandamus  nisi,  and  that  the  same  properly 
might  and  should  have  been  looked  to  and 
considered  by  the  Circuit  court  in  passing 
upon  the  question  of  a  peremptory  manda- 
mus. 

And  the  court  is  further  of  opinion,  that 
from  the  materials  afforded  by  the  record 
in  this  case,  it  cannot  undertake  to  say  that 


I  the  tax  imposed  by  the  said  ordinance  of 
the  28th  of  April  1854  was  unjust,  unequal 
and  exorbitant,  nor  that  the  exercise  of  the 
discretion  vested  in  the  said  council  as  to 
the  amount  of  the  tax  to  be  levied  on  ordi- 
naries, was  undue,  improper  or  oppres- 
sive. 
302  *And  the  court  is  further  of  opin- 
ion, that  there  was  no  irreg-ularity  in 
awarding  the  mandamus  nisi  in  the  first 
instance  without  any  previous  rule  upon 
the  party  to  appear  and  show  cause  against 
the  same. 

Wherefore,  and  without  deciding  any 
other  question  raised  in  the  cause  than  those 
upon  which  the  opinion  of  the  court  is 
above  declared,  the  court  is  of  opinion,  that 
the  return  made  upon  the  said  writ  of  man- 
damus nisi  is  sufficient ;  that  the  judgment 
of  the  said  Circuit  court  is  erroneous,  and 
should  be  reversed,  with  costs  to  the  plain- 
tiff in  error;  that  the  motion  for  the  per- 
emptory mandamus  should  be  overruled, 
and  the  mandamus  nisi  discharged;  and 
that  the  plaintiff  in  error  should  recover  his 
costs  in  the  Circuit  court  expended. 


303  'Booker  v.  Young  &  als. 

April  Term,  1856,  Richmond. 
Absent  Allbm,  P. 

I.  Bsnkliiff  Corporation— Election  of  President— Vote 
of  Directors— Majority— Whet  Constltates.*— A  ma- 
jority of  the  directors  of  a  bank  constitute  a  board 
to  do  business;  and  if  in  the  election  of  a  presi- 
dent a  majority  vote,  the  person  receiylnflr  a  ma- 
jority of  the  votes  cast  is  duly  elected. 

a.  Same— Same— Valiiilty—Rlvill  Corporation— ilanda- 
mus— Caseat  Bar.t— A  board  of  directors  of  a  bank 
consists  of  seven:  and  they  are  all  present.  Upon 
a  vote  for  president  but  five  vote,  three  of  whom 
vote  for  Y,  and  two  for  B,  who  had  been  president 
the  year  previous.  Under  the  belief  that  it  re- 
quired a  majority  of  the  whole  number  to  elect, 
they  postpone  the  election}  and  B  continues  to  act 
as  president  At  a  subsequent  meeting  th^  pro- 
ceed affain  to  the  election,  when  Y  receives  the 
three  votes  he  had  received  at  the  former  meetinfir, 
and  votes  for  himself:  makinff  a  majority  of  the 
whole  number;  B  receives  the  two  votes  he  had 
received  before,  and  he  votes  for  S.  Whereupon 
Y  is  declared  to  be  duly  elected;  and  he  proceeds 
to  act  as  president.  Upon  an  application  by  B  for 
3k mandamu9  lo  restore  him  to  the  office:  HsiiD: 
by  two  of  the  Judges,  that  Y  was  dnly  elected  on 
the  first  day;  and  whether  or  not  he  accepted  the 
office,  B  had  no  ri?ht  to  it  after  that  time.  One 
judffe  held  that  Y  not  then  having  insisted  on  it, 
it  was  no  election:  but  that  he  miffht  vote  for 
himself,  and  therefore  he  was  daly  elected  on  the 
last  day.    And  another  Judgre  held,  that  the  votes 

'See  monoffraphic  note  on  "Banks  and  Banking*' 
appended  to 'Bank  v.  Marshall.  26  Gratt  878. 

tMandamus.— In  addition  to  the  cases  upon  manda- 
mus cited  to  Morris,  Ex  parte,  11  Gratt  892,  see  the 
principal  case  cited  in  Cross  v.  W.  Va.,  etc.,  Ry.  Co.. 
86  W.  Va.  182, 18  S.  E.  Rep.  1074;  also,  in  dissentinff 
opinion  of  Baannon.  J.,  in  State  v.  McAllister,  88  W. 
Va.  616, 18  S.  E.  Rep.  782. 
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of  both  Y  and  B  were  to  be  treated  as  nullities, 
under  the  act  Code,  ch.  66,  I  16;  and  therefore 
that  Y  received  a  majority  of  the  le^al  votes  cast 
on  the  last  day,  and  was  duly  elected.* 

304  *Iii  March   1854,    Samuel  D.  Booker 
applied    to   the   judge  of  the  Circuit 

court  of  Mecklenburg-  for  a  mandamus  to 
compel  the  directors  of  the  branch  of  the 
Exchange  Bank  at  Clarkesville  to  admit 
him  to  the  office  of  president  of  said  branch 
bank.     The  facts  are  as  follows : 

The  annual  meeting  of  the  stockholders 
of  the  Exchange  Bank  is  held  in  Norfolk 
on  the  first  Monday  in  May  of  each  year. 
At  this  time  four  directors  for  each  branch 
are  elected  by  the  stockholders,  and  three 
are  appointed  by  the  executive.  For  the 
year  ending  the  first  Monday  in  May  1853, 
Samuel  D.  Booker  was  the  duly  elected 
president  of  the  branch  bank  at  Clarkesville ; 
and  by  the  charter  the  officers  are  to  hold 
over  until  their  successors  are  appointed. 

On  the  18th  of  May  1853,  the  new  board 
of  directors  for  the  branch  bank  at  Clarkes- 
ville held  their  first  meeting.  Of  these, 
the  first  on  the  list  of  those  elected  by  the 
stockholders,  was  John  W.  Young:  Booker 
was  appointed  by  the  executive.  At  this 
meeting  the  whole  number  being  present, 
they  proceeded  to  the  election  of  a  president, 
when  upon  the  first  vote  Young  received 
three  votes,  Booker  received  two,  and  Scott 
received  one.  Another  vote  was  then  taken, 
when  but  five  votes  were  cast ;  Young  re- 
ceiving three,  and  Booker  receiving  two. 
Further  attempt  to  elect  a  president  was 
then  postponed,  and  they  proceeded  regu- 
larly to  business;  Booker  acting  as  presi- 
dent. 

On  the  25th  of  May,  there  was  another 
attempt  to  elect  a  president.  Three  votes 
were  taken,  in  all  of  which  Young  received 
three  votes,  Booker  received  two,  and  Scott 
one :  And  the  subject  was  again  postponed 
to  the  next  regular  meeting.  On  the  22d  of 
June,  it  was  again  resolved  to  proceed  to 
the  election  of  a  president;  when  Young 
received  four  votes ;  having  voted  for  him- 
self, as  he  said,  under  instructions  from  the 
stockholders;  Booker  received  two  votes, 
and    Scott  received  one.      And  there- 

305  upon  Young  was  *declared  to  be  duly 
elected    president,    and   proceeded   to 

act  as  such.     Up  to  this  period  Booker   had 
so  acted. 
The  court   below  refused   to   issue  a  per- 

•The  act.  Code,  ch.  58.  S  4,  provides,  that  the  di- 
rectors, as  soon  as  may  be  after  every  annual  elec- 
tion of  directors,  shall  elect  a  president,  who  shall 
act  nntll  his  successor  is  appointed. 

By  the  act.  Code,  ch.  18,  S  17.  rule  third,  words 
purporting  to  srive  authority  to  three  or  more  pub- 
lic officers  or  other  persons,  shall  be  construed  as 
flrivlngr  authority  to  a  majority  of  such,  officers  or 
other  persons,  unless  it  shall  be  otherwise  expressly 
declared  In  the  law  giviuffthe  authority. 

The  act  Code.  ch.  67,  i  16.  provides,  that  no  mem- 
ber of  the  board  of  a  chartered  company  shall  vote 
on  a  question  in  which  he  is  interested  otherwise 
than  as  a  stockholder. 


emptory  mandamus ;  and  thereupon  Booker 
applied  to  this  court  for  a  supersedeas, 
which  was  allowed. 

The  Attorney   General   and    Macfarland* 
for  the  appellant. 
Bouldin,  for  the  appellee. 

SAMUELS,  J.  I  am  of  opinion,  that  the 
statute,  Code,  ch.  58,  {  4,  construed  accord- 
ing to  the  statute.  Code,  ch.  16,  {  17,  rale 
third,  gave  authority  to  a  majority  of  the 
seven  directors  to  form  a  board  for  the  elec- 
tion of  a  president. 

I  am  further  of  opinion,  that  if  a  ma- 
jority be  present  and  qualified  to  vote 
and  do  vote,  the  election  may  be  made  by 
a  majority  of  the  votes  given,  although 
they  be  not  a  majority  of  the  whole  board ; 
and  this  although  others  of  the  directors 
be  present,  but  do  not  vote. 

I  am  further  of  opinion,  that  inasmuch 
as  on  the  18th  of  May  1853,  John  W.  Young 
received  the  votes  of  three  directors,  and 
Samuel  D.  Booker  the  votes  of  two  directors, 
there  having  been  but  five  votes  g-iven, 
John  W.  Young  might  then  have  been  duly 
declared  to  be  elected  president,  if  nothing 
more  appeared  in  the  record.  Yet  as  it  is 
shown  that  he  did  not  then  accept  the  office, 
or  enter  upon  its  duties,  but  left  Booker  to 
discharge  those  duties,  and  that  the  election 
was  adjourned  to  another  day,  it  should  be 
held  that  no  election  was  made  on  that  day. 

I  am  further  of  opinion,  that  the  board 
of  directors  have  authority  to  decide  when 
they  will  go  into  an  election,  or  having 
commenced  it,  to  decide  whether  thej  will 
proceed  with  it,  or  to  adjourn  it  to  another 

day. 
306  *I  am  further  of  opinion,  that  the 
statute.  Code,  ch.  57,  {  16,  withhold- 
ing the  right  of  voting  in  case  of  personal 
interest,  applies  to  the  election  of  president. 
The  obvious  purpose  of  the  statute  was  to 
prevent  directors,  mere  trustees,  from  vot- 
ing in  such  cases,  lest  their  individual, 
personal  interests  might  be  promoted  at  the 
expense  of  the  cestui s  que  trust,  the  stock- 
holders. This  construction  is  in  strict  con- 
formity with  the  general  principles  of  law 
governing  the  relations  of  principal  and 
agent,  and  cestui  que  trust  and  trustee. 

Thus  I  am  further  of  opinion,  that  in  the 
election  of  June  22d,  1853,  the  vote  of  John 
W.  Young  to  put  himself  in  office,  and  the 
vote  of  Samuel  D.  Booker  the  then  incum- 
bent, in  effect  to  keep  himself  in  office, 
were  both  given  without  warrant  of  law, 
and  should  not  be  counted;  thus  leaving- 
but  five  votes,  of  which  Young  received 
three  and  Booker  two,  and  that  thus  Young* 
at  that  time  was  duly  elected  president. 

I  am  of  opinion  to  affirm  the  judgment. 

DANIKL,  J.  The  proceeding  by  way  of 
mandamus  seems  to  me  to  be  a  &ir,  con- 
venient and  ready  mode  of  litigating  and 
deciding  upon  questions  such  as  those  pre- 
sented by  the  record  of  this  case.  The 
propriety  of  resorting  to  it  in  cases  of  the 
like  kind  is,  I  think,  fully  sanctioned  in 
Smith  V.  Dyer,  1  Call  562,    and   in  Dew  v. 
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The  Judges  of  the  Sweet  Springs,  3  Hen. 
&  Munf.  1.  I  am  not  aware  that  the  au- 
thority of  these  precedents  ha»  been  ques- 
tioned in  any  subsequent  decision  of  this 
court;  and  they  furnish,  in  my  opinion,  a 
satis^ctory  answer  to  the  objections  made 
here  to  the  remedy  selected  by  the  petitioner. 
It  becomes  necessary  therefore  for  us  to 
consider  the  case  on  its  merits.  In  doing 
so,  the  first  question  which  we  have  to 
decide  (and  indeed  the  only  one  which  needs 
be  considered  if  answered  in  the  negative) 
is,  has  Booker  any  right  to  the  office? 

When    the   new  board   of  directors 

307  assembled   on   the  nsth  of  May  1853, 
Booker  held  the  office  of  president  by 

virtue  of  a  previous  appointment ;  and  by 
the  provisions  of  the  4th  section  of  ch.  48 
of  the  Code,  he  had  a  right  to  enjoin  the 
office  until  his  successor  was  appointed. 

If  such  successor  has  been  appointed, 
Booker's  right  to  hold  office  any  longer  is 
determined,  and  he  has  no  claim  to  be  re- 
stored, even  though  it  should  be  made  to 
appear  that  Young  has  now  no  valid  title 
to  the  office. 

It  is  stated  in  the  return,  that  on  the  18th 
of  May  1853  three  votes  were  taken,  all  of 
the  directors  being  present.  On  the  first, 
six  votes  were  cast,  Booker  receiving  two. 
Young  three,  and  Scott  one.  On  the  sec- 
ond and  third  votes,  only  five  directors 
voted,  and  on  each  occasion  Young  received 
three  and  Booker  two  votes.  Young  and 
Booker  each  failing  to  vote. 

Was  not  Young  duly  elected  on  the  second 
casting  of  votes?  In  Wilcock  on  Corpora- 
tions, ^  546,  it  is  said  that  after  an  election 
has  been  properly  proposed,  whoever  has  a 
majority  of  those  who  vote,  the  assembly 
being  sufficient,  is  elected,  although  a  ma- 
jority of  the  entire  assembly  altogether 
abstain  from  voting,  because  their  presence 
suffices  to  constitute  the  elective  body,  and 
if  they  neglect  to  vote,  it  is  their  own  fault, 
and  shall  not  invalidate  the  act  of  the 
others,  but  be  construed  an  assent  to  the 
determination  of  the  majority  of  those  who 
do  vote ;  and  such  an  election  is  valid,  al- 
though the  majority  of  those  whose  presence 
is  necessary  protest  against  any  election  at 
that  time,  or  even  the  election  of  the  indi- 
vidual who  has  the  majority  of  votes :  the 
only  manner  in  which  they  can  effectually 
prevent  his  election  is  by  voting  for  some 
other  qualified  person.  This  section  is 
adopted  in  Angell  &  Ames  on  Corporations, 
and  forms  the  126th  section  of  the  treatise. 
See  also  Oldknow  v.  Wainwright,  1  Wm. 
Black.  R.  229;  S.  C.  2  Burr.   R.  1017. 

308  *It  is  nowhere  alleged  or  suggested 
that  the  assembly    of   the   18th   May 

was  not  held  regularly,  or  that  the  election 
was  not  "properly  proposed."  The  whole 
body  of  electors  was  present ;  and  Young 
received  a  majority  of  those  who  chose  to 
vote.  Was  he  not,  on  the  force  of  the  au- 
thorities just  cited,  then  elected?  And  if 
so,  was  not  Booker's  successor  then  ap- 
pointed? 

No  further  act  is  required   to  be  done  in 
order  to  complete  the  title  to  the  office ;  nor 


indeed  does  the  law  prescribe  any  admission 
or  form  of  induction  into  office  to  be  ob- 
served in  order  to  perfect  the  right  to  its 
possession.  % 

The  third  section  of  the  48th  chapter  of 
the  Code  provides  that  no  director  of  a  bank 
or  branch  shall  act  as  such  without  first 
taking  the  oath  therein  prescribed.  But  no 
additional  oath  is  required  of  the  president, 
as  such. 

When  it  was  ascertained,  therefore,  that 
Young  had  received  a  majority  of  the  votes 
cast,  the  right  to  the  office  was  ipso  facto 
conferred  upon  him;  and  consequently 
Booker's  right  to  it  was  determined  and 
gone.  The  fact  that  the  assembly,  after 
the  vote  was  announced,  proceeded  to  order 
an  adjournment  over  of  the  election,  as  if 
no  election  had  been  made,  could  not  have 
the  effect  of  restoring  Booker's  right  to  the 
office.  Nor  is  this  proposition  at  all  affected 
by  the  consideration  that  Young  acquiesced 
in  the  adjournment,  or  by  the  further  con- 
sideration that  Booker  still  continued,  to  act 
as  president,  without  any  challenge  of,  or 
protest  against,  his  right  to  do  so.  This 
course  was  no  doubt  pursued  by  all  the  par- 
ties under  a  belief  that  no  valid  election 
had  taken  place :  but  all  the  facts  on  which 
the  rights  of  the  parties  depended  were  fully 
known.  There  is  no  suggestion  that  the 
assembly  did  not  go  into  the  election  with 
the  intention  to  be  governed  by  its  legal 
result;  and  if  that  result  was  to  transfer 
the  right  to  the  office  from  Booker  to 
309  *Young,  no  subsequent  action  of  the 
assembly  could  annul  or  destroy  it. 
Young,  it  is  true,  had  a  right  to  accept  or 
reject  the  office.  Whether  the  adjournment 
over  of  the  election  with  his  assent,  and 
the  subsequent  holding  of  the  office  by 
Booker,  might  not  be  construed  into  an  im- 
plied refusal  by  Young  to  claim  or  accept 
the  office  by  virtue  of  the  proceedings  of 
the  18th  May,  is,  however,  a  question,  the 
answer  to  which  cannot  affect  Booker.  The 
relinquishment  of  the  office,  however 
formal,  by  Young,  could  not  invalidate  the 
election ;  and  of  course  could  not  reinvest 
Booker. 

The  casting  of  the  votes,  as  soon  as  com- 
pleted and  announced,  became  an  irrevoca- 
ble act.  The  choice  was  then  made  and 
declared;  and  the  appointment  conferred 
by  the  appointing  power,  whose  function 
pro  hac  vice  was  thereupon  discharged  and 
ended.  There  was  nothing  inchoate  or  in- 
complete in  the  transaction. 

Young's  title  to  the  office,  and  right  to 
enter  upon  it,  was  perfect,  and  of  course 
Booker's  right  to  hold  over  no  longer  had 
any  existence.  His  old  title  was  determined, 
and  the  resolution  or  order  of  the  board 
adjourning  over  the  election  could  not,  by 
implication,  confer  on  him  a  new  title  to 
the  office.  And  any  election  thereafter  held 
to  elect  a  president  would,  in  legal  contem- 
plation and  intendment,  be,  not  an  election 
to  appoint  a  successor  to  Booker,  but  an 
election  to  fill  the  vacancy  occasioned  by 
Young's  resignation,  or  refusal  to  accept. 
Marbury  v.  Madison,  Ch.    Jus.    Marshall's 
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Opinion,  1  Cranch's  R.  137;  Bank  of  Va. 
V.  Robinson,  5  Gratt.  174. 

The  objection  to  this  view,  founded  on 
the  third  rule  prescribed  for  the  construc- 
tion of  statutes,  in  the  17th  section  of  ch. 
16,  tit.  8  of  the  Code,  is,  I  think,  untenable. 
That  rule  declares  that  words  purporting  to 
g-ive  authority  to  three  or  more  public  offi- 
cers or  other  persons,  shall  be  construed  as 
giving-  such  authority  to  a  majority  of 
such      officers      or      other     persons, 

310  ^unless  it  shall  be  otherwise  expressly 
declared  in  the  law  giving  the  author- 
ity. It  is  argued  that  this  rule  applies 
here ;  and  that,  under  it.  Young  could  not 
rightfully  have  claimed  to  be  elected  by  the 
proceedings  of  the  18th  of  May  1853,  as  he 
did  not,  on  any  one  casting  of  the  votes, 
receive  a  majority  of  the  votes  of  the  whole 
body  of  directors.  This  is  to  give  to  the 
rule  an  application  and  effect  which  a  fair 
construction  of  its  language  does  not  in 
my  opinion  justify.  No  attempt  was  made, 
by  any  number  of  the  directors  less  than  a 
majority  of  the  whole,  to  make  an  election. 

Conceding,  for  the  sake  of  tlie  argument, 
that  as  Young  and  Booker  declined  to  vote, 
they  should  not  be  counted  as  part  of  the 
assembly,  still  the  two  directors  who  voted 
for  Booker  were  as  much  engaged  in  the 
exercise  of  the  authority  given  to  the  di- 
rectors as  the  three  who  voted  for  Young. 
And  Young's  election,  in  this  state  of 
things,  would  be  the  result  not  merely  of 
the  action  of  the  three  directors  who  voted 
for  him,  but  of  the  action  of  the  iive,  in 
holding  the  assembly,  going  into  the  elec- 
tion, casting,  counting,  announcing  and 
recording  the  vote.  In  all  these  things  the 
five  directors  equally  participated,  and  in 
this  aspect  of  the  case  the  election  was 
made,  the  authority  conferred  on  the  body 
of  the  directors  was  exercised  by  five,  and 
not  by  three  directors. 

But  in  fact  Booker  and  Young  were  pres- 
ent, and,  by  force  of  the  authority  which 
I  have  cited,  must  be  regarded  as  assenting 
to  the  determination  of  the  majority  of 
those  who  voted;  And  thus,  though  we 
should  yield  to  the  construction  of  the  rule 
contended  for  by  the  counsel  of  Booker,  and 
hold  that  in  order  to  make  a  valid  election 
four  directors  must  unite  in  the  specific 
purpose  of  electing  a  particular  nominee, 
the  requirements  of  the  rule  would  be  vir- 
tually and  substantially  fulfilled,  and 

311  Young    would    be   regarded    *as    the 
choice  of  five.     And  if  it  be  said  that 

in  this  view  of  the  case  Young  would  be 
assenting  to  his  own  election,  it  would  still 
be  unnecessary  to  go  into  the  consideration 
of  his  right  to  vote  for  himself,  inasmuch 
as,  after  discarding  his  assent,  there  would 
be  still  four,  a  majority  of  the  seven  di- 
rectors, assenting  to  his  election. 

From  the  best  consideration  I  have  been 
able  to  give  to  the  subject,  it  seems  to  me 
that  Young  was  duly  elected  on  the  second 
casting  of  votes  on  the  18th  of  May ;  and 
that  Booker's  right  to  hold  over  was  thereby 
determined.  Booker's  right  to  the  office 
being  thus  negatived,    it  becomes  unneces- 


sary to  look  into  the  present  state  of 
Young's  title.  Without  considering,  there- 
fore, whether  or  not  Young  has  lost  or 
abandoned  his  title  to  the  office  as  founded 
on  the  election  of  the  18th  of  May,  and  if 
so,  whether  or  not  he  was  afterwards  legally 
elected  on  the  22d  of  June  1853,  I  am  for 
affirming  the  judgment,  on  the  ground  that 
Booker,  at  the  date  of  the  institution  of 
this  proceeding,  had  no  right  or  title  to  the 
office. 

LKB,  J.,  concurred  in  the  opinion  of 
Daniel,  J. 

MONCURB^,  J.,  concurred  in  the  results; 
but  did  not  concur  entirely  with  Daniel  or 
Samuels,  Js.  He  thought  that  the  first 
election  not  having  been  insisted  on,  was 
no  election.  But  he  thought  that  Young 
might  vote  for  himself,  and  that  therefore 
the  second  election  was  valid. 

Judgment  affirmed. 
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*Southatr8  Adm'r  v.  The  Exchange 
Bank  of  Va. 

April  Term,  1865,  Richmond. 


(Absent  AiiLXir,  P.) 

I.  Action  of  Debt— ComiDon  Order  Irreiralarly 
flriBed— Effect «->ln  an  action  of  debt,  the  common 
order  is  conflrmed  at  rules  Irrefrularly,  the  defend- 
ant havinff  pleaded  to  a  part  of  the  plalntiiTs 
demand.  This  irregularity  cannot  afterwards  be 
corrected  at  rules. 

a.  Pleading  and  Practice— Irregularity  at  Rale— Cer. 
rectlon  at  Next  Term. —An  irreffnlarity  committed 
at  rules  may  be  corrected  at  the  next  term  of  the 
court :  and  the  plaintiff  may  be  allowed  to  with- 
draw a  defective  replication,  and  reply :  and  if 
the  plea  filed  at  rules  does  not  go  to  the  plaintiff^s 
whole  demand,  he  may  siffn  Judgment  for  so  much 
as  is  not  covered  by  the  plea.t 

a.  Same— Same— Right  to  Contlnnance— Case  at  Bar.t— 

In  such  a  case  the  defendant  is  entitled  to  a  con- 
tinuance of  the  cause  as  of  riflrht.  if  he  demands  It. 
But  if  instead  of  askinsr  for  a  continuance,  he  asks 
that  the  cause  may  be  sent  back  to  rules,  and 
excepts  because  his  motion  Is  overruled,  the  ap- 
pellate court  cannot  reverse  the  Judgment  because 
the  court  required  him  to  proceed  to  trial. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  York  countyi  by  the  Kxchange 
Bank  of  Virginia  against  George  W.  Sout£- 
all's  administrator,  upon  a  negotiable  note 
for  the  sum  of  eight  thousand  eight  hun- 
dred and  sixty  dollars,  made  by  one  Richard 

*See  monographic  note  on  **Debt  The  Action  of,** 
appended  to  Davis  v.  Mead,  13  Gratt.  118. 

tCode,  ch.  171,  151,  p.  668.  "The  court  shall  have 
control  over  all  proceedings  in  the  office  during  the 
preceding  vacation.  It  may  reinstate  any  cause 
discontinued  during  such  vacation,  set  aside  any  of 
the  said  proceedings  or  correct  any  mistake  therein, 
and  make  such  order  concerning  the  same  as  may 
be  just" 

^Contlnoances.— See  monographic  noU  on  "Contin- 
uances** appended  to  Harman  v.  Howe,  27  Oratt  878. 
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Coke,  junior,  and  endorsed  by  Southall; 
and  discounted  by  the  Exchange  Bank. 

At  the  Attg-ust  rules  1852,  the  declaration 
was  filed,  and  a  common  order  taken. 

At  the  September  rules,  the  defendant  in 
the  action  appeared  and  filed  a  plea  of 

313  payment   of   eight    thousand    ^eight 
hundred  dollars,  parcel  of  the  debt  in 

the  declaration  mentioned,  and  gave  a  rule 
for  replication :  and  at  the  same  rules  the 
plaintiff  filed  a  replication  to  the  plea ;  and 
an  issue  was  made  up  upon  it  by  the  clerk. 

At  the  ensuing  term,  the  defendant  moved 
the  court  to  correct  the  error  alleged  to  have 
been  committed  by  the  clerk  in  failing  to 
enter  a  discontinuance  of  the  cause,  upon 
the  plaintiff's  filing  a  general  replication 
to  the  plea  of  the  defendant:  And  there- 
upon, on  the  motion  of  the  plaintiff,  he  had 
leave  to  withdraw  his  replication ;  and  the 
cause  was  sent  to  rules  for  further  proceed- 
ings. This  was  upon  the  29th  of  September 
1852. 

At  the  October  rules  1852,  the  record 
states  that  on  the  motion  of  the  plaintiff, 
the  common  order  entered  against  the  de- 
fendant at  the  August  rules  was  confirmed. 

At   the    November   and   December  rules 

1852,  and  at  the  January  and  February  rules 

1853,  the  entry  was  that  the  cause  was  con- 
tinued for  replication,  on  motion  of  the 
plaintiff. 

At  the  March  rules  1853,  the  plaintiff  filed 
a  general  replication  to  the  plea ;  and  took 
a  confirmation  of  the  common  order  for  the 
part  of  the  debt  in  the  declaration  men- 
tioned not  answered  by  the  plea. 

At  the  following  term,  the  defendant 
moved  the  court  to  send  the  cause  back  to 
rules,  because  the  clerk  had  improperly 
entered  a  confirmation  of  the  common  order 
at  the  October  rules;  and  because  he  had 
improperly  received  a  replication  to  the 
plea  at  the  March  rules,  and  given  judg- 
ment for  that  part  of  the  debt  not  contro- 
verted by  the  plea.  But  the  court  being  of 
opinion  that  the  errors  at  rules  might  be 
corrected  by  the  court,  refused  to  remand 
the  cause  to  rules,  set  aside  the  orders  en- 
tered at  the  October  and  March  rules,  and 
gave  the   plaintiff  leave   to   file    his 

314  *replication  at  that  time.     The  repli- 
cation was  then    filed,    and  an  issue 

made  up  thereon:  and  at  the  same  time 
judgment  was  granted  the  plaintiff  for  that 
part  of  the  debt  not  answered   by  the  plea. 

The  court  was  also  of  opinion,  that  the 
case  should  be  then  tried  unless  the  defend- 
ant showed  he  would  be  prejudiced  thereby; 
which  not  being  shown,  the  defendant 
pleaded  nil  debet,  on  which  issue  was 
joined:  And  a  jury  having  .been  impan- 
eled, a  verdict  was  found,  and  final  judg- 
ment rendered  for  four  thousand  one  hundred 
and  ninety-eight  dollars  and  seventy-one 
cents,  with  interest  and  costs. 

To  the  opinion  of  the  court  refusing  to 
send  the  cause  back  to  rules,  and  giving 
leave  to  the  plaintiff  to  reply  to  the  plea  in 
court,  the  defendant  excepted.  And  he 
subsequently    presented  a   petition   to  this 


court  for  a  supersedeas  to  the  judgment, 
which  was  allowed. 

Crump,  for  the  appellant. 
Morson,  for  the  appellee. 

L#EE,  J.  It  is  not  alleged  by  the  plaintiff 
in  error  that  the  judgment  rendered  in  this 
case  is  for  any  other  or  greater  sum  than 
is  justly  due  from  the  estate  of  his  intestate 
to  the  defendant  in  error.  The  complaint 
is  that  irregularities  have  been  committed 
in  the  proceedings  which  have  resulted  iVi ' 
the  judgment;  and  for  those  irregularities 
it  is  said  the  judgment  should  be  reversed. 

According  to  the  rule  of  pleading,  if  a 
plea  profess  to  answer  only  part  of  the  dec- 
laration, and  is  in  truth  but  an  answer  to 
part,  the  plaintiff  is  entitled  to  ''sign" 
judgment  for  the  part  not  answered  by  the 
plea,  and  to  demur  or  reply  as  to  the  part 
that  is  answered.  If  however  he  demur  or 
reply  to  the  plea  without  signing  judgment 
for  the  part  not  answered,  the  whole  action 
is    discontinued.      1    Chit.    PI.    453; 

315  Steph.    PI.    232;  1  *Saund.    28,    n   3. 
So  that  when  the  plea  was  filed  at  the 

September  rules  1852,  the  plaintiff  in  the 
action  should  have  caused  the  common  order 
to  be  confirmed  as  to  so  much  of  the  debt 
as  the  plea  did  not  and  did  not  profess  to 
answer.  The  failure  so  to  do,  and  filing  a 
general  replication,  occasioned  the  techni- 
cal discontinuance  of  the  action.  And  so 
at  October  rules  after  the  cause  had  been 
remanded  to  rules  at  the  previous  term,  the 
plaintiff,  instead  of  confirming  the  common 
order  generally,  should  have  confirmed  it 
as  to  the  part  not  answered  by  the  plea,  and 
then  filed  his  replication.  Nor  after  such 
a  general  confirmation  of  the  office  judg- 
ment, could  the  irregularity  be  cured  by 
the  subsequent  proceedings  at  the  rules. 
The  clerk  I  apprehend  could  not  correct  the 
error  which  had  been  committed  at  the 
October  rules,  by  making  the  proper  entry 
at  the  March  rules  following.  By  the  gen- 
eral confirmation  of  the  common  order  at 
the  October  rules,  the  proceedings  at  rules 
were  closed;  and  the  defendant  could  not 
be  held  to  attend  longer  at  the  rules  in  the 
expectation  that  at  a  subsequent  rule  day 
the  plaintiff  would  correct  the  error  in  his 
proceedings,  and  put  him  to  a  further 
pleading. 

But  though  it  was  not  competent  for  the 
clerk  to  correct  the  proceedings  at  rules, 
yet  under  the  fifty-first  section  of  chapter 
172  of  the  Code,  p.  653,  the  court,  it  is  clear, 
had  full  authority  so  to  do.  By  that  section, 
control  is  expressly  given  to  the  court  over 
all  proceedings  in  the  office  during  the  pre- 
vious vacation ;  and  it  may  reinstate  any 
cause  discontinued  during  such  vacation, 
set  aside  any  of  the  proceedings,  correct 
any  mistake  therein,  and  make  such  order 
concerning  the  same  as  may  be  just.  There 
can  be  no  doubt  then  that  the  court  might 
properly,  as  it  did,  set  aside  all  the  pro- 
ceedings at  rules  after  the  cause  had  been 
remanded  at  the  previous  term,  and  permit 
the    plaintiff    to    do   then,     in  court, 

316  what  he  could  and  should  have  Mone 
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at  the  rules,  to  wit,  file  his  replica- 
tion and  take  judg^ment  for  the  part  not 
answered  by  the  plea.  No  injustice  could 
be  done  by  this  to  the  defendant,  as  it  only 
placed  the  cause  exactly  where  it  would 
have  been  but  for  the  irreg^ularities  which 
had  occurred  at  the  rules.  The  whole  mat- 
ter then  resolves  itself  into  the  question 
whether  the  case  should  have  been  tried  at 
the  same  term.  And  here  I  do  not  hesitate 
to  say  that  if  the  defendant  had  claimed 
a  continuance  of  the  cause  as  a  matter  of 
right  and  without  showing  any  cause,  he 
would  have  been  clearly  entitled  to  it.  The 
plaintiff  having  only  at  that  term  placed 
himself  rectus  in  curia,  could  not  insist 
upon  a  trial  at  the  same  term.  He  was 
bound  to  submit  to  a  continuance  of  the 
cause  if  the  defendant  had  claimed  it.  But 
it  does  not  appear  that  the  defendant  asked 
for  a  continuance,  nor  did  he  take  any  ex- 
ception to  the  opinion  of  the  court  that  the 
case  might  be  tried  at  the  same  term.  His 
motion  was  to  send  the  cause  back  to  rules, 
and  his  exception  was  to  the  refusal  of  the 
court  to  grant  this  motion,  and  to  its  giv- 
ing the  plaintiff  leave  to  reply  to  the  plea. 
If  he  had  claimed  a  continuance  of  the 
cause  and  the  court  had  refused  it,  and  he 
had  tendered  a  bill  of  exceptions,  the  plain- 
tiff might  have  yielded  the  point ;  and  if 
otherwise,  and  the  exception  had  been 
taken,  I  think  it  would  have  been  error  for 
which  the  judgment  should  have  been  re- 
versed. But  I  do  not  think  the  court  erred 
either  in  permitting  the  plaintiff  to  reply 
in  court  to  the  plea,  and  take  judgment  for 
the  part  unanswered  by  it,  or  in  refusing 
to  send  the  cause  back  to  rules. 

I  am  of  opinion    therefore   to  affirm  the 
judgment. 

The  other  judges   concurred   in  the  opin- 
ion of  Lee,  J. 

Judgment  affirmed. 


317  ^Winston  v.  Starke  &al8. 

April  Term,  1855,  Richmoiid. 
(Absent  AiiLBN,  P.) 

Fraudulent  Conveyances— Suit  to  Set  Aside— Case  at 

Bar.* -In  a  suit  between  S,  trustee  in  a  deed  for 
the  wife  of  the  grantor,  and  B,  a  creditor  of  the 
irrantor.  the  deed  is  held  to  be  fraudulent  to  the 
amount  of  one  thousand  four  hundred  and  eiffhty- 
three  dollars;  much  more  than  sufficient  to  pay 
B's  debt  W.  another  judsment  creditor  of  the 
irrantor,  files  a  bill,  in  which  he  states  his  debt  and 
the  decree  in  the  former  suit:  and  asks  that  S 
may  be  decreed  to  pay  plaintiff 's  debt  out  of  the 
balance  remainlnfir  in  his  hands  for  which  the 
deed  was  declared  fraudulent:  And  he  flies  a 
copy  of  the  record  in  the  first  case.  S  answers, 
denyinflT  that  the  deed  was  fraudulent,  and  object- 
ion to  the  record  of  the  former  suit  as  evidence. 
Hjsld: 

*See  monosrraphic  noU  on  "Fraudulent  and  Volun- 
tary Conveyances"  appended  to  Ck>chran  v.  Paris,  11 
Qratt.  348. 


I.  Same— Bill  Charylnff  Fraud  —  Answer— Case  at 
Bar.— If  the  bill  is  to  be  considered  as  charging 
fraud  in  the  deed,  the  answer  puts  that  fact  in 
issue;  and  the  plaintiff  not  havins'  been  a  party 
or  privy  in  the  first  suit,  the  record  is  not  com- 
petent evidence. 

a.  Same— Case  at  Bar.— The  bill  does  not  charge 
fraud  in  the  deed,  but  relies  upon  the  first  suit 
asaproceedinir  of  which  plaintiff  is  entitled  to 
the  benefit  The  case  does  not  come  within  the 
principles  upon  which  proceedlnirs  in  rem  are 
held  to  bind  all  the  world. 

3.  Evidence— Duty  to  Court  to  Advise  as  to  Sofll- 
clency  of.— it  is  not  the  duty  of  the  court  to  ad- 
vise a  party  as  to  the  sufficiency  of  his  evidence; 
as  to  that  he  must  judsre  for  himself,  before 
going  to  a  hearinff  of  his  cause. 

4.  Evidence— Admlsslblilty—Rlffht  to  Dedsloo  by 
Court— If  a  party  has  doubt  about  the  admissi- 
bility of  his  proof  when  objected  to,  he  may 
brinff  the  question  before  the  court  and  have  it 
decided  before  going  to  a  heariuR. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Hanover  county,  instituted  by 
Philip  B.  Winston  against  Joseph  Starke 
and  others.  The  case  is  stated  by  Judge 
Samuels  in  his  opinion.  The  Circuit  court 
dismissed  the  bill :  And  Winston  thereupon 
applied  to  this  court  for  an  appeal,  which 
was   allowed. 

318  ^I/yons,  for  the  appellant. 

Griswold  and  Claiborne,  for  the  ap- 
pellees. 

SAMUBLS,  J.  The  bill  in  this  case  in 
substance  alleges,  that  complainant  has 
obtained  a  judgment  for  debt,  interest  and 
costs,  and  issued  a  writ  of  fieri  facias 
thereon  against  William  L.  White.  That 
about  the  time  of  or  shortly  after  the  ren- 
dition of  complainant's  judgment.  White 
took  the  benefit  of  the  insolvent  laws  at 
the  suit  of  other  creditors.  That  before 
White's  insolvency,  he  had  made  a  convey- 
ance to  Joseph  Starke,  as  trustee  for  the 
benefit  of  White's  wife  and  children.  That 
this  conveyance  was  afterwards  assailed  in 
the  Circuit  court  of  Hanover,  as  fraudulent 
and  void,  and  that  it  was  so  adjudged  to 
be  by  the  decree  of  that  court  to  the  amount 
of  one  thousand  four  hundred  and  eighty- 
three  dollars  and  ninety-six  cents,  xhat 
by  a  subsequent  decree,  Starke  the  trustee 
was  directed  to  pay  Ira  Lt,  Bowles,  the  cred- 
itor who  had  so  assailed  the  deed,  the  sum 
of  seven  hundred  and  nineteen  dollars,  and 
interest,  parcel  of  the  sum  of  one  thousand 
four  hundred  and  eighty-three  dollars  and 
ninety-six  cents,  leaving  the  residue  thereof 
liable  for  White's  debts,  of  which  that  due 
complainant  had  priority ;  the  residue,  how- 
ever, being  more  than  enough  to  pay  com- 
plainant's debt.  The  bill  refers  to  the 
papers  and  proceedings  in  the  case  of 
Bowles  V.  Starke  (meaning  Starke  v. 
Bowles),  as  evidence. 

Complainant  also  filed  with  his  bill  ab- 
stracts from  the  record  in  the  case  of  Starke 
V.  Bowles,  also  copies  of  the  deed  of  trust 
from  White  to  Starke,  as  trustee,  and  of 
White's  insolvent  papers. 
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Starke  filed  an  answer  to  Winston's  bill. 
He  denies  that  the  deed  of  trust  was 
tainted  with  fraud;  and  he  also  objects  to 
the  proceedings  had  in  the  case  of  Starke 
V.  Bowles,  as  evidence  for  any  purpose  in 
this  suit. 

319  *If  the  bill  in  this  case  could  be  re- 
garded as   tendering  an   issue  on  the 

fact  of  fraud,  the  answer  makes  that  issue 
by  denying  the  fraud ;  and  this  would  im- 
pose on  the  complainant  the  necessity  of 
proving  his  bill. 

The  only  proof  offered  by  complainant 
on  this  issue  is  the  record  in  the  case  of 
Starke  v.  Bowles,  to  which  complainant 
was  no  party,  nor  is  he  in  privity  with  any 
party  thereto.  This  record  and  the  ab- 
stracts therefrom  were  objected  to  as  inad- 
missible ;  and  on  well  settled  principles  the 
objection  was  well  taken.  It  was  wholly 
irrelevant  to  the  isdue  of  fraud  (if  made  up 
between  these  parties)  that  in  another  case, 
at  a  different  time,  between  different  par- 
ties, and  upon  other  evidence,  the  same  or 
a  like  issue  had  been  decided.  The  fact 
that  such  decision  had  been  made  is  imma- 
terial, and  could  not  be  proved.  With  much 
less  appearance  of  reason  can  it  be  said 
that  the  record  might  be  used  as  evidence 
not  only  of  its  own  existence,  but  also  to 
prove  the  facts  upon  which  the  decision 
therein  was  rendered.  In  any  case  in  which 
a  record  is  relied  on  as  evidence,  it  must 
conclude  both  parties  to  the  case,  or  neither. 
It  is  perfectly  clear  that  Winston  was  not 
bound  by  the  decree  in  Starke  v.  Bowles; 
he  was  no  party  to  it;  had  no  opportunity 
to  offer  evidence,  to  be  heard  at  the  trial, 
or  to  appeal  if  aggrieved  by  the  decision  ; 
he  was  not  bound  by  the  decision  that 
White's  deed  to  Starke  was  void  to  the 
amount  of  one  thousand  four  hundred  and 
eighty-three  dollars  and  ninety-six  cents, 
and  good  for  all  beyond  that  sum.  If  he 
had  the  evidence,  he  might  have  assailed 
the  deed  as  wholly  fraudulent,  and  therefore 
void.  Winston  not  being  concluded,  Starke 
stands  in  the  same  condition. 

I  have  considered  the  case  up  to  this  point 

as  if  the   parties    were   at   issue   upon    the 

question  of  fraud   in  the   deed ;  the   plead- 

inc^s,  however,  present  no  such  issue. 

320  *The   bill   does    not   allege   as  a  fact 
that    fraud    existed,    but  merely  that 

another  party,  in  a  different  suit,  had  suc- 
cessfully impeached  the  deed  for  fraud. 
The  theory  of  complainant's  case  is,  that 
as  Bowles  established  his  charge  of  fraud 
against  the  deed,  his  success  enures  to  the 
benefit  of  complainant,  a  creditor  by  judg- 
ment and  fieri  facias.  That  the  suit  be- 
tween Starke  and  Bowles  was  a  proceeding 
in  rem,  and  that  all  the  world  is  bound  by 
the  result  in  that  case.  No  authority  is 
cited  to  sustain  this  position ;  nor  can  any 
be  found  affording  it  the  slightest  support. 
The  case  presented  merely  the  comparative 
merits  of  the  lien  held  by  Starke  and  that 
held  by  Bowles ;  the  court  held  that  Bowles' 
lien  to  the  full  amount  of  his  debt  took 
precedence  of  Starke's  lien ;  thus  the  only 
question   in    the  cause   was  decided.     It  is 


true  the  Circuit  court  did  decree  that 
Starke's  lien  was  invalid  as  against  Bowles 
to  an  amount  exceeding  Bowles'  debt;  the 
difference  between  Bowles'  debt  and  the 
amount  declared  to  be  fraudulent  was  not 
expressly  disposed  of,  but  left  in  the  hands 
of  Starke,  whereby  in  effect  it  was  decided 
that  Starke  had  the  better  right  to  it. 

This  case  falls  clearly  without  the  prin- 
ciples upon  which  proceedings  in  rem  are 
held  to  bind  all  the  world.  See  1  Stark. 
Bvi.  p.  228,  S  77;  p.  99,  I  73. 

It  was  insisted  by  the  appellant's  counsel 
in  the  argument  here,  that  if  the  evidence 
offered  by  complainant  were  inadmissible, 
still  the  court  should  not  have  dismissed 
the  bill,  but  should  have  given  him  leave 
to  offer  additional  proof.  In  reply  it  may 
be  said  that  the  Circuit  court  was  under  no 
legal  obligation  to  offer  advice  in  regard 
to  the  sufficiency  of  the  proof;  that  is  a 
subject  upon  which  parties  must  decide  for 
themselves  before  going  to  a  hearing.  If 
a  party  be  in  doubt  about  the  admissibility 
of  his  proof,  when  objected  to,  he  may 
bring  the  subject  to  the  notice  of  the  court 
before  going  to  hearing ;  if,  however, 
321  this  ^course  be  not  pursued,  the  court 
cannot  know  whether  or  not  the  party 
has  any  other  ^roof  to  offer.  In  this  case 
the  evidence  was  sufficient  to  prove  that 
Bowles  had  successfully  impeached  the  deed 
to  Starke ;  and  upon  this  fact,  in  connection 
with  his  own  lien  by  judgment  and  execu- 
tion, complainant  sought  to  recover  without 
any  other  allegation  or  proof  of  fraud.  On 
these  facts,  although  fully  appearing,  the 
court  rightly  dismissed  the  bill.  The  de- 
fect was  in  the  case  itself,  not  in  the  proof 
by  which  it  was  established. 

I  am  of  opinion  to  affirm  the  decree. 

DANIKL  and  LEB^t  Js.,  concurred  in 
the  opinion  of  Samuels,  J. 

MONCURE,  J.,  was  for  affirming  the 
decree;  but  thought  it  should  be  without 
prejudice  to  the  right  of  the  appellant  to 
file  a   bill    to   set   aside  the  deed  for  fraud. 

Decree  affirmed. 


322  *Burwell  v.  Hobson. 

April  Term,  1856,  Riclimond. 

(Absent  AiiLBN,  P.) 

Injanctlons— Rtpaiian  Owners— Case  st  Bar.*— H  own- 
inff  lands  on  both  sides  of  a  creek  wblcta  fre- 
qaently  overflowed  its  banks,  built  a  dike  alon^r 
the  south  side  of  it.  to  protect  his  low  firounds  on 
that  side  of  the  creek;  and  this  caused  the  creek 
to  overflow  the  land  on  the  north  side  still  more. 
At  his  death  his  lands  were  divided  by  commis* 
sioners,  who  allotted  to  one  of  his  children  the 
land  on  the  south  side  of  the  creek,  and  to  another, 
W,  the  land  on  the  north  side:  And  In  their  re- 
port they  made  no  allusion  to  the  dike.  The  son 
receiving  the  land  on  the  south  side  of  the  creek, 
afterwards  sold  it  to  B:  and  then  W  owning  the 

*See  monoflraphic  fK)^«  on  "Injunctions'*  appended 
to  Clay  tor  v.  Anthony,  15  Qratt.  518. 
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land  on  the  north  side,  commenced  to  build  a 
dike  on  that  side,  to  protect  his  lands,  which 
would  hare  the  effect  to  destroy  the  dike  built  by 
H,  and  overflow  the  low  grounds  on  the  south 
side.  B  then  filed  a  bill  to  enjoin  the  buildlnfir  of 
the  dike  on  the  north  side.    EEbld: 

I.  Riparian  Owners— Case  at  Bar.t— B  is  entitled  to 
have  his  dike  as  it  was  when  H  died,  and  to  have 
his  lands  protected  thereby;  and  W  has  no  risrht 
to  build  a  dike  on  his  side  of  the  creek,  which 
would  destroy  the  dike  of  B,  and  overflow  his 
low  Grrounds. 

9.  Equity  Practice— Riparian  Owners— Case  at  Bar.— 
Equity  will  interfere  to  prevent  the  buildlnsr  of 
the  dike;  and  will  compel  W  to  abate  so  much 
of  his  dike  already  built  as  would  injure  the 
dike  and  low  grounds  of  B. 

This  was  a  bill  in  the  Circuit  court  of 
Powhatan  county  by  Blair  Bufwell  to  en- 
join Willis  W.  Hobson  from  building  a  dike 
upon  his  land  along  the  margin  of  Deep 
creek,  in  that  county.  The  pleadings  and 
proofs  make  the  case  as  follows: 

Joseph  Hobson,  under  whom  both  parties 
claim,  owped  a  large  tract  of  land  in  the 
county  of  Powhatan,  lying  on  both  sides  of 
Deep  Creek.  Some  years  before  his  death 
he  cleared  up  the  low  grounds  on  the  south 
side  of  the  creek,  and  to  protect  them  from 
the  floods  of  the  creek,  he  built  a  dike  along 
'the  south  bank  of  the  creek,  about 
323  four  feet  high,  and  extending  *down 
the  creek   about   four  hundred  yards, 

tRIparlan  Owners— Easements— Dominant  and  Serv- 
ient Lands.— In  Linkenhoker  v.  GrayblU,  80  Va. 
839,  It  is  said:  "Basements  follow  the  land  into  the 
hands  of  an  assiirnee,  and  'the  diviKion  of  the  domi- 
nant estate  does  not  destroy  the  easement;  and  the 
owner  or  assiflrnee  of  anv  portion  of  that  estate  may 
claim  the  rlsrht  so  far  as  it  is  applicable  to  his  part, 
provided  the  riffht  can  be  enjoyed  as  to  the  sepa- 
rate parcels,  without  any  additional  charge  upon 
the  servient  tenement.*  Hills  v.  Miller.  3  Paisre 
<Ch.  N.  Y.)  254;  34  Amer.  Decis.  218.  *Whcre  land 
is  granted  wilh  a  ricrht  of  way,  that  risrht  is 
appurtenant  to  every  part  of  the  land  thereafter 
granted.*  Watson  v.  Bioren,  1  Serjeant  &  Rawle 
(Pa.)  227;  7  Amer.  Decis.  617.  'Where  a  judgment 
creditor  levied  on  a  part  of  the  debtor's  lands, 
leaving  the  latter  no  passage  from  the  remaining 
portion  to  the  highway,  the  debtor  has,  necessarily, 
a  rlgrh t  of  way  over  the  land  levied  upon. '  Pernam  v. 
Wead,  2  Mass.  208;  3  Amer.  Decis.  43;  Taylor  v.  Town- 
send,  8  Mass.  411:5  Amer.  Decis.  106.  'Grant  of  contin- 
uous and  apparent  easements  is  implied  on  severance 
of  heritage,  where,  thoufirh  havinsr  no  lesral  existence 
as  easements,  they  have  in  fact  been  used  by  the 
owner  during  the  unity  of  herltafire,  or  when  they 
are  necessary  to  the  full  enjoyment  of  the  several 
portions  of  the  heritaflre.*  Elliott  v.  Rhett,  5  Rich- 
ardson (S.  Car.)  405;  57  Amer.  Decis.  760;  note  to 
Elliott  V.  Rhett,  57  Amer.  Decis.  707,  citintr  Burwell 
V.  Hobson,  12  Oratt.  S22,  and  others."  See,  in  accord. 
Masonic  Temple  Ass*n  v.  Banks,  94  Va.  697,  27  S.  E. 
Rep.  490;  Sanderlin  v.  Baxter,  76  Va.  305;  Swltzer 
V.  McCulloch,  76  Va.  788:  Cairo,  V.  &  C.  Ry.  Co.  v. 
Brevoort  62  Fed.  Rep.  134.  all  citing-  the  principal 
case.  See  principal  case  cited  in  foot-note  to  Amick 
V.  Tharp,  13  Gratt.  564;  also,  extended  note  to  prin- 
cipal case  in  65  Am.  Dec.  247. 


to  a  natural  elevation  in  the  ground.  This 
dike  was  kept  up  from  that  time  until  this 
suit  was  brought,  though  there  were  some 
breaks  in  it,  at  this  latter  period,  which 
had  not  been  repaired.  The  low  grounds 
on  the  north  side  of  the  creek  were  rather 
higher  than  on  the  south  side ;  and  though 
a  part  of  them  was  cleared,  that  part  lying 
farthest  up  the  creek  remained  in  woods. 
There  was  no  dike  on  that  side  of  the  creek. 

Joseph  Hobson  died  before  the  year  1833; 
and  in  that  year  his  estate  was  divided 
among  his  children,  by  commissioners  ap- 
point^ by  the  County  court  of  Powhatan. 
In  this  division  the  commissioners  allotted 
to  Joseph  V.  Hobson  a  tract  of  one  hundred 
and  twenty  acres,  bounded  on  the  north  by 
Deep  creek,  and  embracing  the  low  grounds 
protected  by  the  dike  aforesaid.  And  they 
allotted  to  Willis  W.  Hobson  a  tract  of  one 
hundred  and  eighty  acres,  bounded  on  the 
south  by  Deep  creek,  and  separated  by  that 
creek  from  the  land  allotted  to  Joseph  V. 
Hobson. 

In  November  1834  Joseph  V.  Hobson  sold 
and  conveyed  the  land  allotted  to  him,  to 
his  brother  Thomas  I^.  Hobson;  and  in  De- 
cember 1838,  Thomas  Lt.  sold  and  conveyed 
to  Blair  Burwell.  Burwell  owned  a  tract  of 
land  lying  on  both  sides  of  the  creek  just 
above  these  lands. 

In  1851  Willis  W.  Hobson  commenced  to 
build  a  dike  on  his  side  of  the  creek,  ex- 
tending it  at  one  point  to  within  six  feet  of 
the  bank.  This  dike  was  about  six  feet 
high;  and  the  evidence  was  very  clear  that 
its  effect  would  be  to  throw  the  water  in 
times  of  freshets  in  the  creek  (and  they 
were  frequent),  upon  the  low  grounds  of 
Burwell  which  had  been  protected  by  the 
dike  built  by  Joseph  Hobson,  unless  that 
dike  was  raised  and  strengthened,  which 
could  not  be  done  but  at  great  expense.  It 
was  equally  clear  that  without  his  dike, 
Hobson 's  low  grounds  were  overflowed 
324  when  *there  were  freshets  in  the 
creek,  and  that  if  he  was  permitted  to 
complete  his  dike  they  would  be  t  rotected. 

Upon  the  application  of  Burwell,  Hobson 
was  enjoined  from  proceeding  to  build  his 
dike :  and  when  the  cause  came  on  to  be 
heard,  the  court  being  of  opinion  that  both 
parties  had  equal  right  to  have  their  lands 
secured  against  the  freshets  of  the  creek, 
appointed  commissioners  who  were  directed 
to  report  a  plan  by  which  this  object  might 
be  attained.  These  commissioners  reported 
that  the  object  could  be  effected  by  building 
a  dike  upon  either  side  of  the  creek  at  a 
proper  distance  from  it,  and  by  keeping 
the  bed  of  the  stream  clear  of  sand  and 
other  deposit  to  the  depth  of  three  feet  be- 
low the  surface  of  the  flat  lands  adjoining, 
and  by  the  removal  of  all  obstructions  to 
the  passage  of  the  water  for  the  whole  dis- 
tance between  the  creek  and  the  proposed 
dike.  And  they  flxed  the  height  of  the  dike 
above  the  flat  land  at  six  feet ;  and  that  it 
should  be  forty  feet  from  the  centre  of  the 
channel  of  the  creek  to  the  foot  of  the  slope 
of  the  dike  next  the  cre^k.  This  report 
was  excepted  to  by  the  plaintiff. 
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When  the  cause  came  on  to  be  finally 
heard,  the  court  overruled  the  plaintiff's 
exception  to  the  report,  and  decreed  that 
the  plaintiff  and  defendant  should  each 
within  six  months  from  the  date  of  the  de- 
cree, remove  so  much  of  their  respective 
dikes  or  embankments  located  on  their 
lands  respectively,  as  approached  within 
forty  feet  of  the  centre  of  the  natural  chan- 
nel of  Deep  creek ;  and  all  other  obstructions 
to  the  natural  flow  of  the  water  of  said 
creek,  built  or  constructed  by  them  or  those 
under  whom  they  claim,  within  the  said 
space  of  forty  feet  from  the  centre  of  said 
creek.  And  they  each  were  authorized  to 
erect  on  their  own  lands  dikes  or  embank- 
ments to  the  heig^ht  of  six  feet  above  the 
ordinary  level  of  the  adjoining  flat  land 
on    their    respective     sides    of    said 

325  *creek,  provided  the  same  did  not  ap- 
proach nearer   than   forty   feet  of  the 

centre  of  the  channel  of  said  creek ;  and  to 
remove  the  obstructions  to  the  flow  of  the 
water  on  their  respective  sides  between  the 
said  embankments  and  the  creek.  And 
Hobson  was  enjoined  from  proceeding  to 
erect  the  dike  he  had  commenced  in  any 
manner  inconsistent  with  the  decree.  From 
this  decree  Burwell  applied  to  this  court  for 
an  appeal,,  which  was  allowed. 

Burwell,  Rhodes  and  Macfarland,  for  the 
appellant. 

Patton,  for  the  appellee. 

MONCURE,  J.  The  maxim  sic  utere  tuo 
ut  alienum  non  lasdas  emphatically  applies 
to  the  case  of  a  riparian  proprietor,-  and  is 
the  true  legal  as  well  as  moral  measure  of 
his  rights.  He  has  no  right  to  divert  the 
stream,  or  any  part  of  it,  from  its  accus- 
tomed course,  to  the  injury  of  other  persona. 
This  is  a  plain  proposition,  laid  down  by 
all  the  writers  on  the  subject  of  water 
rights,  and  was  not  denied  by  the  counsel 
for  the  appellee. 

But  he  contended  that  it  is  confined  in 
its  application  to  the  ordinary  course  of 
the  stream,  and  that  a  riparian  proprietor 
may  lawfully  protect  his  property  from 
floods,  by  erecting  a  dike  or  other  obstruc- 
tion on  his  own  land,  though  its  necessary 
effect  may  be  to  turn  the  superabundant 
water  on  the  land  of  his  neighbor.  Such  a 
distinction  between  the  ordinary  and  ex- 
traordinary flow  of  a  stream,  is  not  laid 
down  or  recognized  by  any  elementary 
writer,  nor  in  any  adjudged  case,  so  far 
as  I  have  seen.  The  utmost  extent  to  which 
the  authorities  seem  to  go  in  that  direction, 
is,  that  a  riparian  proprietor  may  erect  any 
work  in  order  to  prevent  his  land  being 
overflowed  by  any  change  of  the  natural 
state  of  the  stream,  and  to  prevent  its  old 
course  from  being  altered.     Angell  on 

326  *Water  Courses,  |  333.     But  he  has  no 
right,  for  his  greater  convenience  and 

benefit^  to  build  any  thing  which,  in  times 
of  ordinary  flood,  will  throw  the  water  on 
the  grounds  of  another  proprietor,  so  as  to 
overflow  and  injure  them.  Id.  {  334.  If, 
in  the  case  of  such  an  obstruction,  it  ap- 
pears that  the  injury  therefrom  arose  from 


causes  which  might  have  been  foreseen, 
such  as  ordinary  periodical  freshets,  he  is 
liable  for  the  damage.  Id.  {  349.  That 
the  supposed  distinction  does  not  exist  was 
expressly  decided  by  the  Court  of  king's 
bench  in  Rex  v.  Trafford,  20  Eng.  C.  L.  R. 
498.  Tenterden,  C.  J.,  in  delivering  the 
judgment  of  the  court  in  that  case  said, 
*'Now  it  has  long  been  established  that  the 
ordinary  course  of  water  cannot  be  lawfully 
changed  or  obstructed  for  the  benefit  of  one 
class  of  persons,  to  the  injury  of  another. 
Unless,  therefore,  a  sound  distinction  can 
be  made  between  the  ordinary  course  of 
water  flowing  in  a  bounded  channel  at  all 
usual  seasons,  and  the  extraordinary  course 
"v^hich  its  superabundant  quantity  has  been 
accustomed  to  take  at  particular  seasons, 
the  creation  and  continuance  of  these 
fenders  cannot  be  justified.  No  case  was 
cited,  or  has  been  found,  that  will  support 
such  a  distinction.*'  Id.  502.  The  judg- 
ment in  that  case  was  reversed  in  the  Ex- 
chequer chamber.  Trafford  v.  Rex,  21 
Eng.  C.  L.  R.  272.  But  that  court  agreed 
in  the  principle  laid  down  by  the  court  of 
king's .  bench,  though  it  did  not  discover, 
upon  the  special  verdict,  a  finding  of  suffi- 
cient facts  to  warrailt  its  application  to  the 
case. 

It  is  often  the  mutual  interest  of  adjacent 
riparian  proprietors  to  agree  to  erect  works 
on  their  respective  lands  to  protect  them 
against  floods,  and  keep  the  water  at  all 
times  in  its  natural  channel.  That  interest 
is  generally  sufficient  to  bring  them  to  such 
an  agreement.  But  in  the  absence  of 
agreement  express  or  implied,  or  of  any 
statutory  provision  on  the  subject, 
327  *the  law  affords  no  means  of  com- 
pelling the  erection  of  such  works, 
however  beneficial  they  might  be  to  the 
proprietors  or  the  public,  and  will  not  allow 
one  proprietor,  by  erecting  such  works  on 
his  land,  to  compel  another  to  erect  similar 
works  on  his  as  a  necessary  means  of  de- 
fense. Each  has  the  exclusive  right  to 
judge  and  act  for  himself  on  this  subject; 
taking  care  not  to  injure  the  property  of 
the  other. 

But  the  counsel  of  the  appellee  further 
contended  that  as  Burwell  has  a  dike  on  his 
land,  which  has  the  effect  of  throwing  the 
water,  in  freshets,  on  the  land  of  Wiilis  W. 
Hobson,  the  latter  has  therefore  a  right  to 
erect  a  dike  on  his  land  to  defend  it  against 
such  inundation. 

The  correctness  of  this  position  depends 
upon  whether  the  dike  of  Burwell  was  law- 
fully erected,  and  whether  he  has  a  legal 
right  to  the  protection  which  it  affords  him. 

It  waar  certainly  lawfully  erected.  It  was 
erected  many  years  ago  by  Joseph  Hobson, 
under  whom  both  of  the  parties  claim,  and 
who  was  then  the  proprietor  of  the  lands 
of  both.  He  had  a  perfect  right  to  erect  it, 
as  it  interfered  with  nobody  but  himself. 
Before  he  erected  it,  the  water  of  the  creek, 
in  freshets,  diffused  itself  over  the  land  on 
both  sides.  He  wished  entirely  to  protect 
his  valuable  arable  land  on  the  south  side 
from  inundation,  by  causing  all  the  super- 
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abundant  water  to  5ow  on  the  north  side, 
the  upper  part  of  which  was  then,  as  now, 
in  woods,  and  naturally  more  capable  of 
resisting  high  water  than  open  land,  as 
well  as  Jess  liable  to  injury  from  being 
overflowed.  He  erected  the  dike  for  that 
purpose ;  and  it  had  the  desired  effect.  In 
this  state  of  the  property  he  died  intestate, 
and  it  was  divided  by  decree  of  a  court  of 
chancery  among  his  heirs ;  the  land  on  the 
south  side,  containing  one  hundred  and 
twenty  acres,  being  allotted  to  his  son  Jo- 
seph   V.    Hobson,    and   that   on    the 

328  *north,  containing  one  hundred  and 
sixty  acres,  being  allotted  to  the  ap- 
pellee Willis  W.  Hobson.  The  land  on  the 
south  side  was  conveyed  by  Joseph  V.  Hob- 
son to  Thomas  L#.  Hobson  in  1834,  and  by 
the  latter  to  the  appellant  Burwell  in  1838. 
The  dike  has  been  repaired  by  the  succes- 
sive proprietors  of  the  land,  from  time  to 
time  since  the  death  of  the  intestate  Joseph 
Hobson,  and  is  now  in  the  same  state  in 
which  it  then  was,  except  that  there  are  a 
few  breaches  in  it  which  need  repair. 

Then  has  not  the  appellant  a  legal  right 
to  the  dike,  and  to  the  protection  which  it 
affords  him?  Why  is  he  not  as  much  so 
entitled  as  he  is  to  any  other  part  of  the 
land  on  which  it  stands?  What  difference 
is  there  between  an  artificial  dike  lawfully 
erected,  as  this  was,  and  a  natural  mound? 
There  is  a  natural  mound  below  the  dike ; 
which  is  but  an  artificial  continuation  of 
that  mound  to  a  point  near  the  upper  line. 
Until  the  dike  was  erected,  the  proper 
course  of  a  part  only  of  the  superabundant 
water  produced  by  freshets,  was  over  the 
northern  side;  after  that  erection,  the 
proper  course  of  all  that  water  was  over 
that  side ;  just  as  if,  from  natural  causes, 
it  had  always  flowed  on  that  side.  The 
change  was  made  by  one  who  had  a  perfect 
right  to  make  it.  And  the  flow  of  the  water 
can  no  more  be  disturbed,  to  the  injury  of 
another,  in  its  new  direction,  than  it  could 
have  been  in  its  natural  course.  Suppose 
the  intestate  had  changed  the  ordinal^  bed 
of  the  creek,  and  made  it  run  entirely 
through  the  land  on  the  north  side  of  the 
natural  bed.  Could  the  appellee,  by  any 
obstruction  of  the  new  bed,  turn  back  the 
stream  to  the  old,  to  the  injury  of  the  ap- 
pellant? What  difference  is  there  between 
a  change  of  the  course  of  the  ordinary 
stream  and  a  change  of  the  course  of  the 
superabundant  water  produced  by  freshets? 
Suppose  a  mill  had  been  erected,  instead  of 
a  dike,    on   the   south   side;  and   the 

329  *water  thrown  back  on  the  land  on 
the  north  side ;  would  not  the  appel- 
lant have  been  entitled  to  the  mill  and  its 
appurtenances,  including  the  right  to  over- 
flow the  land  on  the  north  side?  That  he 
would  be,  is  shown  by  the  case  of  Kilgour 
V.  Ashcom,  5  Har.  &  John.  82,  in  which 
a  similar  question  arose.  The  children  of 
the  intestate,  said  the  court  in  that  case, 
**took  their  respective  proportions  of  their 
father's  estate  in  the  same  condition,  and 
subject  to  the  same  advantages  and  disad- 
vantages under  which  he  held  it." 


It  is  admitted  that  the  commissioners 
who  divided  the  intestate's  land  might  have 
given  to  the  lot  on  the  south  side  the  ad- 
vantages of  the  dike  thereon,  and  subjected 
the  lot  on  the  other  side  to  the  disadvantage 
of  it ;  but  it  is  said  that  it  should  plainly 
appear  on  the  face  of  the  report,  that  they 
intended  to  do  so ;  otherwise  it  will  be  pre- 
sumed that  they  did  not ;  and  that  in  this 
case  no  such  intention  appears  in  the  re- 
port, nor  does  it  appear  therein,  or  frooi 
any  extrinsic  evidence,  that  they  considered 
the  advantages  and  disadvantag-es  of  the 
dike  in  making  the  division.  The  dike  is 
not  mentioned  in  the  report ;  and  the  only 
evidence  it  affords  that  the  dike  was  con- 
sidered by  the  commissioners  in  making 
the  division,  is  the  disparity  in  the  qu2ui- 
tity  of  the  two  lots.  On  the  other  hand  the 
evidence  shows  that  the  average  valne  of 
the  land  on  the  south  was  greater  than  that 
on  the  north  side  of  the  creek,  but  does  not 
show  that  the  value  of  the  land  on  the  south 
side  without  the  dike,  would  be  eqnal  to 
that  on  the  north. 

But  I  think  that  while  the  commissioners 
might  have  directed  the  dike  to  be  taken 
down,  or  allowed  the  appellee  to  erect  a 
similar  dike  on  his  side  of  the  creek,  the 
presumption,  in  the  absence  of  evidence  on 
the  face  of  the  report  to  the  contrary,  is, 
that  they  did  not  intend  to  do  so,  but  in- 
tended to  give  the  dike  and  all  its  advan- 
tages to  the  heir  on  whose  lot  it  stood. 
330  *They  saw  the  dike,  and  knew  its  ad- 
vantages and  disadvantages.  How 
can  it  be  fairly  presumed  that  they  did  not 
consider  them  in  making  the  division?  '^It 
was  the  duty  of  the  commissioners  (said 
the  court  in  Kilgour  v.  Ashcom,  before 
cited),  and  it  must  be  supposed  that  they 
did,  in  dividing  the  estate  of  John  Keech, 
to  take  into  consideration  all  the  advantages 
and  disadvantages  attending  the  respective 
parts,  and  that  they  gave  to  the  part  allotted 
to  Mary  Keech  an  equivalent  for  the  injury 
and  inconvenience  occasioned  by  the  miU 
dam;  and  she  took  it  accordingly."  Xheae 
observations  are  just,  and  strongly  apply 
to  this  case. 

If  the  intestate  had  conveyed  the  land, 
with  the  dike  thereon,  to  the  appellant,  the 
latter  would  have  been  entitled  to  the  ben- 
efit of  the  dike,  and  the  intestate  could  not 
have  deprived  him  thereof,  by  erecting^  a 
dike  on  the  other  side.  If  the  heirs  had 
divided  the  land  among  themselves  by 
mutual  agreement,  and  interchanged  deeds 
for  the  lot  of  each,  the  deed  conveying  the 
lot  with  the  dike  thereon  would  have  entitled 
the  grantee  to  the  benefit  of  the  dike,  and 
he  could  not  have  been  deprived  thereof  by 
the  act  of  any  of  the  other  heirs.  There  is 
no  difference  in  this  respect  between  a  par- 
tition by  suit,  and  a  partition  by  mutual 
agreement  and  the  interchange  of  deeds. 
In  each  case  the  heirs  are  in  effect  pur- 
chasers of  their  respective  lots,  and  entitled 
to  hold  them  as  any  other  purchaser  would 
be. 

The  appellee  in  his  answer  seems  to  admit 
that  the  appellant  is  entitled  to  the  benefit 
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of  the  dike  on  his  land,  but  claims  a  right 
to  erect  a  similar  dike  on  his  own  land  for 
the  purpose  of  defending  it  from  inundation 
occasioned  by  the  dike  of  the  appellant. 
This  admission,  I  think,  concedes  the  whole 
question  in  controversy.  For  if  the  appel- 
lant be  entitled  to  the  benefit  of  the  dike,  I 
do  not  see  how  it  can  be  taken  away  from 
him  indirectly,  by  erecting  a  counter 

331  dike  *on  the  other  side.     But  even  if 
the  appellee  were  entitled  to  this  mere 

right  of  defense,  it  would  not  justify  him 
in  erecting  a  dike  much  higher  and  stronger 
than  that  of  the  appellant.  Having  erected 
such  a  dike,  he  was  compelled  to  rely  on 
other  grounds  for  his  justification,  and 
therefore  claimed  a  right  to  erect  any  ob- 
struction on  his  own  land  which  may  be 
necessary  to  protect  it  from  floods,  though 
the  superabundant  water  be  thereby  thrown 
on  the  land  of  his  neighbor.  This  ground 
is  wholly  irrespective  of  the  question  as  to 
the  right  of  the  appellant  to  the  benefit  of 
the  dike  on  his  land,  and  would,  if  sustain- 
able, be  a  suflBcient  justification  even  if  no 
such  dike  existed.  But  I  think  I  have  said 
enough  to  show  that  the  right  so  claimed 
by  the  appellee  does  not  exist.  As  to  the 
other  ground  relied  on  by  him  that  his  dike 
is  necessary  to  prevent  the  creek  from 
changing  its  original  bed,  I  concur  in  the 
opinion  of  the  Circuit  court  that  it  is  not 
necessary,  and  was  not  erected  for  that 
purpose. 

In  any  view  of  the  case,  it  seems  to  me 
that  the  decrees  of  the  Circuit  court  are 
erroneous.  They  not  only  take  away  from 
the  appellant  the  benefit  of  a  dike  lawfully 
erected  upon  his  land,  but  place  him  on 
worse  ground  than  he  would  have  occupied 
if  no  such  dike  had  ever  existed.  They 
require  him  to  take  it  down,  and  leave  his 
land  exposed  to  be  overflowed,  not  only  as 
it  was  before  any  dike  was  erected  thereon, 
but  by  the  whole  quantity  of  water  which 
may  at  any  time  overflow  the  natural  bed 
of  the  creek,  if  the  appellee  should  avail 
himself  of  the  liberty  given  him  of  erecting 
a  dike  six  feet  high  on  his  side  of  the  creek, 
and  the  appellant  should  not  avail  himself 
of  a  similar  liberty  given  to  him.  It  would 
of  course  be  competent  for  the  parties,  by 
their  own  agreement,  to  make  such  an  ad- 
justment of  their  rights  as  this;  but  I  do 
not  see  on  what  principle  it  can  be  decreed 
without  their  consent. 

332  *Upon   the   whole,    I  think  that  the 
appellant  is  entitled  to  the   benefit  of 

the  dike  on  his  land,  as  it  stood  at  the  time 
of  the  division  of  the  estate  of  Joseph  Hob- 
son  among  his  heirs,  and  to  repair  and  keep 
it  up;  and  that  the  appellee  has  no  right 
to  erect  any  dike  or  other  obstruction  on 
his  land,  which  will  have  the  effect  of  in- 
juring the  land  of  the  appellant,  or  the  dike 
thereon. 

The  evidence  clearly  shows  that  the  dike 
which  the  appellee  was  constructing,  when 
he  was  enjoined  from  so  doing  in  this  case, 
would  have  the  effect  of  washing  away  the 
appellant's  dike,  overflowing  his  valuable 
low  grounds,  and  turning  the  course  of  the 


creek  permanently  through  them;  and  of 
thus  doing  him  irreparable  injury.  This 
is  a  wrong  which  a  court  of  chancery  has 
power  to  prevent  and  redress. 

I  am  therefore  of  opinion  that  the  decrees 
of  the  Circuit  court  are  erroneous,  and 
ought  to  be  reversed  with  costs,  and  that 
the  injunction  ought  to  be  perpetuated  with 
costs,  and  with  liberty  to  the  appellant  to 
apply  to  the  Circuit  court  to  cause  an  abate- 
ment to  be  made  of  the  dike  already  con- 
structed on  the  land  of  the  appellee,  or  so 
much  thereof  as  may  have  the  effect  of  in- 
juring the  land  of  the  appellant  or  the  dike 
thereon. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

The  decree  was  in  conformity  to  the 
opinion. 
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•Wood  V.  Humphreys. 

April  Term,  1866,  Rtcbmond. 


I.  Doctrine  of  Perpetnltlos— Application.— Tbe  doctrine 
of  perpetuities  applicable  to  bequests  of  personal 
chattels,  does  not  apply  to  a  beqaest  of  freedom 
to  a  slave. 

a.  Wills— Emancipation  of  Slavos—lncroase.*— Testa- 
tor by  his  will  directs  that  a  female  slave  Nancy 
shall  be  freed  at  the  end  of  twenty  years  from  his 
death.  And  he  then  directs  that  if  she  shall  have 
children  whilst  she  continues  in  servitude,  "the 
children  shall  serve  until  they  shall  become  of  the 
affe  of  thirty -one  years,  and  no  longer  :  and  so  on 
until  they  shall  become  free."  Within  the  twenty 
years  Nancy  has  a  child  J.  and  before  J  is  thirty- 
one  she  has  a  child  M.  Hxld  :  That  at  the  afire  of 
thirty -one  M  Is  entitled  to  her  freedom. 

Joseph  Pierce,  of  Westmoreland  county, 
died  in  1796,  leaving  a  will,  which  was  duly 
admitted  to  probat.  By  one  clause  of  his 
will  he  gave  a  negro  woman  and  her  four 
children  to  one  of  his  daughters.  In  another 
clause  he  says  he  has  set  at  liberty  five  ne- 
groes whom  he  names,  and  he  wishes  that 
they  shall  continue  so.  He  then  names  five 
other  negroes,  who  he  says  he  cannnot  think 
of  leaving  slaves  for  life;  and  therefore 
they  are  to  be  at  liberty  at  the  end  of  five 
years.  The  testator  then  names  separately 
eighteen  other  slaves,  and  directs  that  each 
of  them  shall  be  freed  after  a  certain  num- 
ber of  years.  One  of  these  is  a  woman 
named  Nancy  who  is  to  be  freed  at  the  end 
of  twenty  years. 

The  next  clause  of  the  will  says :  *  *  It  is 
my  further  desire,  that  if  any  of  the  above 
named  female  negroes  mentioned  in  this 
my  last  will,  shall  have  children  while  they 
continue  in  servitude,  it  is  my  will  that 
the  children  shall  serve  until  they  shall 
become  of  the  age  of  thirty-one  years,  and 
no  longer;  and  so  on   until   they   shall   all 

become  free." 
334         *The     woman    Nancy     before    the 
twenty  years  had  expired,  became  the 

*See  principal  case  cited  in  footr^note  to  Osborne  v. 
Taylor.  12  Gratt.  117. 
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mother  of  a  female  child  named  Julianna ; 
and  Julianna  before  she  reached  the  age  of 
thirty -one  years,  became  the  mother  of 
Frances  Wood,  who  after  she  had  attained 
the  ag^e  of  thirty-one  instituted  proceeding's 
in  the  Circuit  court  of  Jefferson  county,  for 
the  recovery  of  her  freedom,  against  John 
Humphreys  who  held  her  claiming  her  as 
his  slave  for  her  life.  Upon  the  trial  the 
foregoing  facts  were  found  by  the  jury  in  a 
special  verdict;  upon  which  the  court  gave 
judgment  for  the  defendant:  And  upon  the 
application  of  the  plaintiff  this  court  allowed 
her  a  supersedeas. 

Patton,  for  the  appellant. 
Andrew  Hunter,  for  the  appellee. 

MONCURK,  J.  The  questions  arising  in 
this  case  are,  first.  Did  the  testator  intend 
that  not  only  the  children  of  Nancy,  but  all 
her  remoter  descendants,  bom  whilst  their 
mothers  continued  in  servitude,  should  serve 
until  they  became  thirty-one  years  of  age, 
and  then  be  free?  And  if  he  did,  secondly. 
Was  such  intention  lawful?  I  will  consider 
these  questions  in  their  order. 

First,  as  to  the  intention  of  the  testator: 

It  was  decided  in  Maria  v.  Surbaugh,  2 
Rand.  228,  that  where  a  female  slave  is  en- 
titled to  freedom  in  future,  her  increase  bom 
while  she  continues  in  servitude  are  slaves. 
That  decision  has  not  been  universally 
approved.  But  it  has  been  recognized  and 
confirmed  in  many  subsequent  cases.  Isaac 
V.  West's  ez' or,  6  Rand.  652;  Erskine  v. 
Henry,  9  Leigh  188 ;  Crawford  v.  Moses,  10 
Id.  277;  Anderson's  ex'ors  v.  Anderson,  11 
Id.  616;  Henry  v.  Bradford,  1  Rob.  R.  S3; 
Ellis  V.  Jenny,  2  Id.  597 ;  Osborne  v.  Tay- 
lor's adm'r,  supra  117.  The  principle  of 
that  case  may  now  therefore  be  reganled  as 
the  settled  law  of  the  land,  except  so 
335  far  as  *it  has  been  changed  or  modi- 
fied by  the  Code,  which  does  not  apply 
to  this  case. 

The  principle  is  founded  on  the  rules  and 
policy  of  the  law,  and  not  on  the  presumed 
intention  of  the  testator,  or  other  person 
from  whom  the  right  to  future  freedom  is 
derived.  When  freedom  in  future  is  given 
to  a  female  slave,  the  donor  rarely  intends 
that  her  increase  bom  in  the  mean  time 
shall  be  slaves  for  life.  He  generally  either 
intends  that  they  shall  follow  the  condition 
of  their  mother,  not  only  in  respect  to 
present  slavery,  but  also  in  respect  to  future 
freedom,  and  does  not  say  so  simply  because 
he  believes  it  will  follow  as  a  legal  conse- 
quence of  the  emancipation  of  the  mother; 
or  he  fails  to  say  so  merely  because  the  idea 
does  not  occur  to  him.  ^*I  have  no  doubt 
(says  Judge  Green  in  Maria  v.  Surbaugh) 
but  that  if  the  idea  had  occurred  to  him,  that 
she  would  probably  have  children  before  she 
attained  her  age  of  thirty-one,  he  would 
have  expressly  provided  that  they  also 
should  be  free;  which  could  have  been 
effected  by  the  addition  of  these  words  *  and 
her  increase.'  His  not  having  done  so  sat- 
isfies me  entirely,  that  he  never  thought  of 
or  intended  to  make  any  provision  for  the 
children.     And    if  so,    it   was  a  subject  in 


relation  to  which  he  had  no  thougfat,  or 
will,  or  intention ;  and  is  consequently  to 
be  disposed  of  according  to  the  iaw  of  the 
land."  But  whether  the  donor  has  no  in- 
tention on  the  subject,  or,  having  such  in- 
tention, fails  to  express  it,  the  subject  most, 
in  either  case,  be  disposed  of  according  to 
the  law  of  the  land. 

The  court,  however,  has  given  effect  to 
this  presumed  intention  wherever  any  woids 
have  been  found  in  the  deed  or  will  which 
could  faily  be  construed  to  express  it.  In 
Isaac  V.  West's  ex'or,  6  Rand.  652,  the  deed 
was  construed  as  conferring  on  the  slaves  a 
present  right  to  freedom,  reserving  to  the 
grantor  a  right  to  their  services  during 

336  his  life,  as  a  condition   of  the  *enian- 
cipation ;    and  it  was,  therefore,  held 

that  a  child  born  of  one  of  the  emancipated 
females  in  the  interval  between  the  execu- 
tion of  the  deed  and  the  death  of  the  g^rantor, 
was  free  fro9i  its  birth.  In  Elder  v.  Elder's 
ex'or,  4  Leigh  252;  Erskine  v.  Henry, 
9  Id.  188;  Anderson's  ex'ors  v.  Ander- 
son, 11  Id.  616;  Lucy  v.  Cheminant's 
adm'rs,  2Gratt.  36;  and  Osborne  v.  Taylor's 
adm'r,  supra  117,  the  word  **all,"  and 
other  words  of  like  comprehensive  import* 
used  in  a  will  in  reference  to  slaves  to  whom 
freedom  in  future  was  given,  were  construed 
to  embrace  the  increase  of  the  females  bom 
between  the  death  of  the  testator  and  the 
period  when  the  slaves  were  to  be  free. 

The  change  made  in  the  Code,  ch.  103,  i 
10,  p.  458,  was  designed  to  effectuate  in  all 
cases  this  presumed  intention  to  emancipate 
the  future  increase  of  a  female  slave  to 
whom  freedom  in  future  is  given.  The  pfo- 
vision  is,  that  **the  increase  of  any  female 
so  emancipated  by  deed  or  will  hereafter 
made,  born  between  the  death  of  the  testa- 
tor or  the  record  of  the  deed,  and  the  time 
when  her  right  to  the  enjoyment  of  her 
freedom  arrives,  shall  also  be  free  at  that 
time,  unless  the  deed  or  will  otherwise  pro- 
vides." This  provision  does  not  alter  the 
condition  or  status  of  the  mother  before 
that  time  arrives :  Until  then  she  is  still  a 
slave.  It  only  presumes  in  the  absence  of 
any  intention  appearing  in  the  deed  or  will 
to  the  contrary,  that  the  future  increase  of 
the  female  were  intended  to  follow  the  con- 
dition of  their  mother,  not  onlv  in  reg^ard 
to  present  service,  but  also  in  regard  to 
future  freedom.  The  owner  may  direct 
otherwise;  may  declare  his  intention  that 
the  future  increase  of  the  mother  bom  w^hile 
she  continues  to  be  a  slave,  shall  be  slaves 
for  life ;  and  such  intention  would  not  be 
repugnant  to  the  grant  of  future  freedom 
to  the  mother. 

This   case   occurred  before  the  Code,  and 
must  therefore  be  governed  by  the  pre- 

337  existing  law.     The   testator  *directed 
Nancy     to   be    freed    at   the   end    of 

twenty  years.  The  increase  of  Nancy  bom 
during  that  period,  and  their  issue,  are 
slaves  for  life,  on  the  principle  of  the  case 
of  Maria  v.  Surbaugh,  unless  the  testator 
has  directed  otherwise  in  his  will.  He  has 
certainly  directed  otherwise  in  regard  to 
the  children  of  Nancy  born  during  that  pe- 
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riod,  and  declared   that  they   should  serve 
until    they   should   become   of   the   age   of 
thirty-one  years,    and    no   longer.     If   the 
testator  had  stopped  at  that  point,  still  the 
ease  would  have  fallen  within  the  principle 
of  Maria   v.    Surbaugh,    in   regard   to    the 
more  remote  descendants  of  Nancy.     But  it 
-would  have  been  difficult  to  have  accounted 
for  his  intention,  if  it  did  exist,  to  emanci- 
pate Nancy  and  her  children,  but   not    her 
more  remote  descendants.     *'He  might  have 
strong  reasons  (says  Judge  Brooke  in  Maria 
V.  Surbaugh,  2  Rand.  228,  245),  for  liberat- 
ing her  when  she  should  arrive  at   the  age 
of  thirty-one,  which   did  not  apply   to    her 
children    bom   before   that   period."      But 
-what  conceivable  reason  could  he  have  had 
for    liberating  her  children  bom  after  his 
death   and  before   she  arrived  at  that  age, 
which    did  not  apply   to   her    more   remote 
descendants    born     during    the    temporary 
service  of  their  mothers?    If  he  intended  to 
emancipate    the  former,  he  must  have  also 
intended    to  •  emancipate    the   latter.      The 
idea    that  the  females  would  probably  have 
children    before   they   attained   the   age  of 
thirty -one  years,  certainly  occurred  to  him; 
for  he  expressly   provided  for  that  event  in 
regard    to  Nancy.     Did   he  make  a  similar 
provision   in  regard  to  her  female  descend- 
ants?   I  think  he  did.     After  providing  that 
if  any  of   the   females    (including    Nancy) 
emancipated    in    futuro    by    the     previous 
clause  of   his    will,    should    have    children 
while    they    continued    in    servitude,    such 
children  should  serve  until  they  become  of 
the  age  of  thirty-one  years,  and  no  longer ; 
he  added  the  words,  **and  so  on,  until 
338      they  shall  all  *become  free."    These 
words,    I    think,    indicate,    that    the 
testator  intended  to  emancipate  the  mothers 
and  all  their  descendants,   subjecting   such 
of  the  latter  as  might  be  born    while    their 
mothers  were  slaves  only   to  such  a  limited 
period  of  service  as  he  supposed  would  fully 
compensate  their  temporary  owners  for  the 
expense  of  raising  them.     He  wished  ''all" 
to  become  free ;  thus  using  that  comprehen- 
sive word  which  has  been   so  often  held  to 
embrace  future  increase,  and  to  take  a  case 
out   of  the  operation   of  the   principle   of 
Maria  v.  Surbaugh.     He  had  expressed  his 
wish    in  regard  to   children,    and   declared 
how  long  they  should  serve,  and  when  they 
should  be  free :  and  to   avoid   repetition    in 
regard  to  each   succession   of  remoter  de- 
scendants, he  used  the  general  and  relative 
words,  ''and  so  on,"  that  is,  after  the  man- 
ner and  rule  prescribed  in   regard   to   chil- 
dren,   "until  they  shall   all,"   that  is,  the 
females   and   their  .  descendants,    "become 
free."    This,    I   think,    is  the  natural  and 
rational  construction  of  the  words,  and  the 
only  one  which  will   give   them   effect.     If 
they   have   not   this   meaning,     they   have 
none,  and  the  will  must  be  read   and  con- 
strued as  if  they  were  not  in  it;  for  if  the 
testator   only   intended  to  apply  the  provi- 
sion to  children,  his   intention  is  fully  and 
plainly    expressed     without    those    yrords. 
''The  court  is  bound  to  give  effect  to  every 
word  of  the   will,  without   change  or  rejec- 


tion, provided  an  effect  can  be  given  to  it, 
not  inconsistent  with  the  general  intent  of 
the  whole  will  taken  together."  1  Jarm. 
on  Wills  411,  note  (1).  I  am  therefore  of 
opinion  that  the  testator  intended,  and  has 
expressed  the  intention,  that  not  only  the 
children  of  Nancy,  but  all  her  remoter  de- 
scendants, born  whilst  their  mothers  con- 
tinued in  servitude,  should  serve  until  they 
become  thirty-one  years  of  age,  and  then 
be  free ;  and  the  next  question  is. 

Secondly,  As  to  the  legality  of  such  in- 
tention? 

Some  judges  have  doubted  whether 

339  the  statute,  1  *Rev.   Code  of  1819,  ch. 
Ill,    I  53,    p.   433,  giving  owners   of 

slaves  a  right  to  emancipate  them,  author- 
ized the  gift  of  freedom  in  futuro.  But  these 
judges  have  admitted  that  the  statute  has 
been  long  and  uniformly  construed  to  give 
such  authority,  and  that  the  construction 
could  only  be  changed  by  legislative  power. 
Tucker,  P. ,  in  Crawford  v.  Moses,  10  Leigh 
279;  Brooke,  J.,  in  Anderson's  ex'ors  v. 
Anderson,  11  Leigh  624.  The  cases  which 
recognize  this  construction  are  too  numer- 
ous to  be  cited ;  and  it  is  too  well  settled  to 
require  any  citation  of  cases.  Instead  of 
being  changed,  it  has  been  confirmed  and 
adopted  in  the  Code,  ch.  103,  {  10,  p.  458, 
before  referred  to. 

It  may  therefore  be  assumed  that  the  stat- 
ute authorized  the  gift  of  freedom  in  futuro : 
And  the  only  question  is,  whether  the  au- 
thority was  subject  to  any  limitation  as  to 
the  period  when  the  gift  was  to  take  effect ; 
and  if  it  was,  whether  this  case  falls  within 
the  limitation? 

The  statute  itself  was  silent  on  the  sub- 
ject ;  and  if  there  was  a  limitatiouj  it  re- 
sulted from  the  rule  of  law  in  regard  to 
perpetuities.  If  that  rule  applies  to  this 
case,  the  plaintiff  is  not  entitled  to  her 
freedom,  the  contingency  on  which  her 
claim  is  founded  being  too  remote.  But 
does  it  apply  to  the  case? 

In  Pleasants  v.  Pleasants,  2  Call  319,  it 
was  held  that  the  rule  does  not  apply  to  a 
case  of  emancipation,  and  that  persons 
claiming  freedom,  under  circumstances  like 
those  under  which  it  is  claimed  in  this  case, 
were  entitled  thereto.  That  case  was  de- 
cided by  a  court  of  three  judges,  to  wit, 
Pendleton,  Carrington  and  Roane.  Two 
only  of  the  three  concurred  in  the  decision ; 
and  it  is  therefore  not,  in  itself,  a  binding 
authority.  Whether  it  ought  to  govern 
this  case,  must  depend  on  the  reason  on 
which  it  was  founded,  and  the  circumstances 
which  attended  and  followed  it.  There 
is    a     manifest    difference     between 

340  *a  gift  of  freedom  and  a  gift  of  prop- 
erty. In  some  respects  they  are  simi- 
lar, but  in  most  respects  different.  Many 
of  our  judges  have  admitted  and  commented 
upon  this  difference.  Many  of  our  decisions 
are  founded  upon  it.  Maria  v.  Surbaugh  is 
founded  upon  it;  for  the  plaintiff,  in  that 
case,  would  not  have  remained  the  slave  of 
the  testator  if  there  had  been  a  bequest  of 
the  mother  in  remainder,  instead  of  a 
bequest  to  her  of  freedom  in  futuro.     Parks 
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V.  Hewlett,  9  Leigh  511,  is  founded  upon  it ; 
for  if  the  female  slave  in  that  case  had  been 
given  to  another  person  instead  of  being 
emancipated,  her  issue  bom  afterwards 
would  have  been  liable  for  the  debts  of  the 
donor,  instead  of  being  exempt  from  such 
liability,  ^'^mancipation  is  not  strictly  a 
gift  of  property,"  as  was  said  by  Tucker, 
P. ,  in  that  case.  It  is  a  renunciation  of  the 
relation  of  master  and  slave,  which  the 
master  is  permitted  by  law  to  make.  It  is 
the  conjoint  act  of  the  law  and  of  the  mas- 
ter, with  which  the  slave  has  nothing  to 
do.  Whether  his  freedom  be  a  boon  or  not, 
he  cannot  refuse  it,  if  it  be  conferred  upon 
him  by  his  master  in  the  mode  prescribed  by 
law.  He  is  not  required  to  give  a  refund- 
ing bond,  as  a  legatee  is;  ''and,  in  case  of 
deficiency  of  assets,  though  the  specific 
legatees  may  be  compelled  to  abate  propor- 
tionably,  emancipated  slaves  would  only  be 
compelled  to  abate  as  between  themselves. 
In  other  words,  all  other  specific  legacies 
must  be  swept  before  an  emancipated  slave 
can  be  subjected  to  the  debts  at  all." 
Tucker,  P.,  in  Nicholas  v.  Burruss,  4  Iveigh 
289,  2%.  See  also  Patty  v.  Colin,  1  Hen.  & 
Munf.  519;  and  Jincey  v.  Winfield's  adm'r, 
9  Gratt.  708.  It  does  not  follow,  therefore, 
that  the  rule  in  question  is  applicable  to  a 
gift  of  freedom,  because  it  is  applicable  to 
a  gift  of  property.  It  is  applicable  to  a  gift 
of  property,  because  it  is  against  the  policy 

of  the  law  that  property  should  be 
341      rendered  perpetually  'inalienable.     It 

may  not  be  applicable  to  a  gift  of 
freedom,  which  is  a  renunciation  of  prop- 
erty. 

So  much  for  the  reason  on  which  Pleas- 
ants V.  Pleasants  seems  to  be  founded ;  and 
now  in  regard  to  the  circumstances  which 
attended  and  followed  it.  It  was  decided  in 
1800,  not  very  long  after  the  statute  was 
passed  making  it  lawful  for  masters  to 
emancipate  their  slaves,  and  was  decided 
by  very  eminent  judges,  who  had  the  best 
opportunity  of  knowing  the  meaning  and 
policy  of  the  statute.  Judge  Roane,  though 
he  based  his  opinion  in  favor  of  the  claim 
to  freedom  in  that  case  on  a  different 
ground,  and  therefore  forbore  to  express  a 
definitive  opinion  in  regard  to  the  applica- 
tion of  the  rule  in  question  to  that  case, 
yet  seemed  to  think  that  it  was  not  applica- 
ble to  the  case.  ''It  is  clear  (he  says)  that 
neither  the  particular  species  of  property 
now  in  question,  nor  the  case  of  a  remain- 
derman (if  I  may  so  express  it)  claiming 
his  own  liberty,  were  in  the  contemplation 
of  the  judges,  who  established  the  doctrine 
.  on  this  subject;  which,  therefore,  may  not 
apply.  '*  The  case  has  never  been  overruled 
by  any  subsequent  case ;  nor  has  any  judge, 
so  far  as  I  have  seen,  ever  questioned  its 
correctness.  On  the  contrary.  Judge  Stan- 
ard,  in  Crawford  v.  Moses,  10  Leigh  277, 
284,  while  he  forbore  to  express  a  definitive 
opinion  on  the  question,  because  the  deci- 
sion of  the  case  did  not  require  it,  yet  said, 
'  'The  inclination  of  my  mind  is  against  the 
application  of  that  rule  respecting  the  limi- 
tation of  property,  to  cases  in  which   prop- 


I  erty  is  not  fettered  but  renounced ;  in  which 
property  is  not  granted,  but  extinguished." 
Since  the  case  of  Pleasants  v.  Pleasants 
was  decided,  more  than  half  a  century  has 
elapsed;  during  which  there  have  been  sev- 
eral general  revisions  of  our  la^ws,  and  two 
revisions  of  our  state  constitution.  Yet  the 
doctrine  of  that  case  remains  untouched  bj 
legislation ;  while  the  doctrine  of  prospec* 
tive  emancipation  has  been  expressly 

342  afBrmed,  *and   the   doctrine  of  Maria 
V.  Surbaugh   overruled  or  changed  in 

favor  of  the  claim  to  freedom.  I  am  there- 
fore of  opinion  that  Pleasants  v.  Pleasants 
ought  to  govern  this  case. 

It  cannot  be  said  that  the  testator  intended 
to  violate  the  law  or  its  policy.  He  seems 
to  have  intended,  bona  fine,  to  avail  him- 
self of  the  power  which  the  act  of  17!^  con- 
ferred upon  him,  to  emancipate  his  slaves. 
When  his  will  was  made  in  1796,  and  when 
it  was  recorded  in  1798,  there  ytsls  no  lav 
requiring  emancipated  slaves  to  leave  the 
state.  Such  a  law  was  not  passed  until 
1806.  What  the  law  authorizes  cannot  be 
said  to  be  against  its  policy.  He  intended 
to  emancipate  Nancy  and  her  future  in- 
crease, but  the  convenience  of  his  family 
required  that  she  should  continue  in  service 
for  twenty  years  after  his  death ;  and  he 
therefore  so  directed.  He  would  probablj 
have  directed  that  her  increase  should  be 
free  at  the  same  time  with  her;  but  he 
wished  to  afford  a  just  indemnity  to  his 
legatees  for  the  expense  of  raising  such  of 
her  children  as  might  be  bom  Tirhile  she 
continued  in  service ;  and  he  therefore  sub- 
jected such  children,  and  their  increase  bom 
under  the  like  circumstances,  to  a  limited 
period  of  service.  Had  he  directed  the 
mother  and  her  increase  to  be  free  at  the 
same  time  and  at  the  end  of  twenty  years, 
they  would  all  have  been  entitled  to  remain 
in  the  state  as  free  persons.  By  subjecting 
a  portion  of  the  increase  to  a  term  of  serv- 
ice, he  did  not  keep  them  in  the  state  con- 
trary to  law,  nor  place  them  in  a  condition 
in  which  they  would  be  more  apt  to  injure 
the  community  than  they  would  be  in  a 
condition  of  freedom.  Thsit  intermediate 
condition  between  free  persons  of  color  and 
slaves,  which,  in  the  case  of  Wynn  v.  Car- 
rell,  2  Gratt.  227,  is  said  to  be  <<a  condition 
unknown  to  the  laws  and  contrary  to  their 
policy,"  refers  to  the  condition  of  a  person 
who  at  the  same  time  is   partly   bond 

343  and  partly  *f ree ;  and  not  to  the  con- 
dition of   a   slave  entitled   to   future 

freedom,  who,  until  the  right  to  freedom 
accrues,  is,  to  all  intents  and  purposes,  a 
slave ;  insomuch  that,  if  a  female,  her  issoe 
bom  before  that  event  were,  under  the  law 
which  existed  before  the  Code  took  effect, 
absolute  slaves  for  life. 

There  is  perhaps  another  ground  upon 
which  the  plaintiff  might  be  entitled  to  her 
freedom,  even  if  not  so  entitled  on  the 
principle  of  the  case  of  Pleasants  v.  Pleas- 
ants. The  testator's  general  or  paramount 
intent  seems  to  have  been  to  emancipate  the 
mother  and  her  future  increase.  He  had 
also  a  particular  intent ;  to  subject  some  of 
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the  increase  to  a  term  of  service,  as  a 
merely  incidental  means  of  indemnity  for 
their  support.  *'It  is  definitively  settled  as 
a  rule  of  law  (says  Lord  Bldon  in  Jesson 
V.  Wright,  2  Bligh's  Par.  R.  1),  that  where 
there  is  a  particular  and  general  or  para- 
mount intent,  the  latter  shall  prevail,  and 
courts  are  bound  to  give  effect  to  the  para- 
mount intent."  The  general  or  paramount 
intent  in  this  case  was  lawful,  and  ought 
it  seems,  to  prevail,  notwithstanding  the 
particular  intent,  in  whole  or  in  part,  may 
be  unlawful.  That  view  would  make  the 
increase,  as  to  whom  the  particular  intent 
might  be  unlawful,  free  from  their  birth. 

But  both  intents  ought  to  prevail,  if  pos- 
sible. The  principle  of  Pleasants  v.  Pleas- 
ants will  give  effect  to  both,  without 
violating  the  law  or  its  policy,  at  least  as 
it  existed  at  the  death  of  the  testator ;  and  I 
therefore  rest  my  opinion  on  that  principle. 

I  am  for  reversing  the  judgment  of  the  Cir- 
cuit court  with  costs,  and  giving  judgment 
for  the  plaintiff. 

DANIEL,  J.  This  case  turns  on  the 
construction  of  the  10th  clause  of  the  will 
of  Joseph  Pierce.  In  the  first  clause  of  the 
will  he  bequeaths  a  number  of  slaves,  with 
the  future  increase  of  the  females,  to  his 
daughter  Mrs.  Templeman.  In  the 
344  eighth  he  states  that  he  had  *set  cer- 
tain other  of  his  slaves  at  liberty,  and 
expresses  the  desire  that  they  shall  continue 
so.  In  the  ninth  he  says,  of  certain  others, 
that  **they  are  to  be  at  liberty  at  the  ex- 
piration of  five  years;"  and  of  others,  that 
**they  are  to  be  freed  at  the  time  I  shall 
mention;"  and  then  proceeds  to  specify  the 
different  periods  at  which  the  several  slaves 
last  mentioned  shall  be  set  at  liberty ;  and 
among  them  is  a  female  slave  Nancy,  who 
is  to  be  set  at  liberty  at  the  end  of  twenty 
years. 

The  tenth  clause  then  proceeds,  '^It  is 
my  further  desire,  that  if  any  of  the  above 
named  female  negroes  mentioned  in  this 
my  last  will,  shall  have  children  while  they 
continue  in  servitude,  it  is  my  will  that  the 
children  shall  serve  until  they  shall  become 
of  the  age  of  thirty-one  years,  and  no 
longer ;  and  so  on  until  they  shall  all  be- 
come free. 

Fanny  Wood,  the  petitioner,  is  the  child 
of  Julianna,  who  was  the  child  of  Nancy 
mentioned  in  the  ninth  clause  of  the  will. 
Julianna  was  bom  before  her  mother  Nancy 
attained  the  age  of  twenty,  and  Fanny  was 
born  before  her  mother  Julianna  attained 
the  age  of  thirty -one ;  and  Fanny  had  at- 
tained the  age  of  thirty-one  before  the  in- 
stitution of  her  suit. 

In  considering  her  claim  to  freedom,  two 
enquiries  at  once  present  themselves. 

1.  Are  the  grand  children  or  remote  de- 
scendants of  Nancy  embraced  by  the  provi- 
sions of  the  10th  clause  of  the  will? 

2.  If  not  so,  can  Fanny  assert  a  right  to 
her  freedom  as  the  legal  consequence  of  the 
status  of  her  mother? 

It  will  be  more  convenient  to  dispose  of 
the  last  question  first. 


And  in  doing  so,  it  is  but  proper  to  note 

that   the  language  used  with  regard  to  the 

children    is     slightly    variant    from    that 

used    in     regard    to    their    mothers. 

345  *The  slaves  mentioned  in   the  ninth 
clause  are  **to   be  freed,"  **to  be  set 

at  liberty,"  at  the  periods  therein  pre- 
scribed ;  and  by  the  tenth  clause,  if  any  of 
the  females  shall  have  children  while  **they 
continue  in  servitude,"  the  children  **shall 
serve  until  they  shall  become  of  the  age  of 
thirty-one  years,  and  no  longer."  I  think, 
however,  that  when  we  look  at  the  whole 
scheme  of  the  testator,  as  developed  in  these 
two  clauses,  it  is  apparent  that  it  was  the 
purpose  of  the  testator  to  place  the  children 
exactly  in  the  same  condition  until  they 
attained  the  age  of  thirty-one  years,  with 
that  prescribed  for  the  mothers,  until  they 
attained  the  age  of  twenty  years.  What 
was  that  condition? 

In  the  case  of  Pleasants  v.  Pleasants,  2 
Call  319,  Judge  Roane  construed  such  be- 
quests as  conferring  a  complete  right  to 
freedom,  with  a  postponement  as  to  the 
time  of  its  enjoyment.  Persons  so  situated 
were,  he  held,  *4n  the  case  of  persons 
bound  to  service  for  a  term  of  years,  who 
have  a  general  right  to  freedom,  but  there 
is  an  exception  out  of  it  by  contract  or 
otherwise."  This  view,  however,  did  not 
prevail  in  the  case  of  Pleasants  v.  Pleas* 
ants,  and  is  condemned  by  repeated  deci- 
sions of  this  court. 

In  Maria  v.  Surbaugh,  2  Rand.  228,  the 
testator  bequeathed  Mary  (the  mother  of 
Maria)  to  his  son,  with  a  declaration  that 
she  should  be  free  as  soon  as  she  arrived  at 
the  age  of  thirty-one  years,  saying  nothing 
as  to  the  increase.  Maria  was  born  after 
the  death  of  the  testator  and  before  her 
mothec  attained  the  age  of  thirty-one  years. 
The  court  there  held  that  the  idea  that  Mary 
was  free  from  the  death  of  the  testator,  and 
only  held  to  service  till  she  attained  the 
age  of  thirty ^ne,  was  wholly  inconsistent 
with  the  obvious  intention  of  the  testator. 
The  will  declared  her  to  be  free  only  when 
she  should  arrive  at  the  age  of  thirty-one 
years ;  and  until  she  attained  that  age  she 
remained  a  slave.     And  the  rule  with 

346  respect  to  the  increase  is  *thus  briefly 
and  clearly   stated  by  Judge  Brooke : 

**Their  claim  (he  said)  is  to  liberty  and  not 
to  property.  The  rule  partus  sequitur 
ventrem  is  a  rule  of  property  not  of  liberty, 
applicable  to  questions  of  property  decided 
by  this  court,  and  has  no  application* to  the 
question  now  to  be  decided.  The  rule  that 
the  children  shall  be  bond  or  free,  accord- 
ing to  the  condition  of  the  mother,  is  a  rule 
of  a  different  character,  and  has  received  a 
different  exposition.  It  imports  the  condi- 
tion at  the  time  of  the  birth,  in  exclusion 
of  any  future  right  to  liberty.  It  does  not 
include  a  remote  event  which  may  never 
happen,  nor  any  right  of  which  the  mother 
is  not  in  the  enjoyment  at  the  time  of  her 
birth."  And  Maria  was  held  by  the  whole 
court  (consisting  of  Brooke,  Green  and 
Cabell)  to  be  a  slave. 
The  same  construction  has  been  given  to 
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like  bequests,  and  the  same  rule  applied  to 
those  claiming  freedom  tinder  them,  in  the 
cases  of  Crawford  v.  Moses,  10  Leigh  277 ; 
Henry  v.  Bradford,  1  Rob.  R.  53;  Ellis  v. 
Jenny,  2  Rob.  R.  517. 

And  I  can  see  nothing  in  the  case  of  Isaac 
V.  West's  ex'or,  6  Rand.  652,  at  all  at  vari- 
ance with  these  decisions.  In  that  case, 
the  deed  in  terms  spoke  of  present  manu- 
mission; and  its  plain  intent  and  effect 
were,  as  was  said  by  Judge  Green  (the 
other  members  of  the  court  concurring),  to 
renounce  all  the  right  and  title  of  the 
grantor  as  master  from  the  moment  of  the 
execution  of  the  deed,  reserving  a  right  to 
claim  the  personal  services  of  the  slaves  to 
himself  only,  as  a  condition  of  the  emanci- 
pation. If  the  condition  to  serve  the  grantor 
(the  judge  said)  was  against  law  as  in- 
consistent with  the  right  granted,  it  could 
not  frustrate  the  gprant.  And  as  by  the 
terms  of  the  grant  the  mother  was  entitled 
to  present  freedom,  her  child  born  after  the 
execution  of  the  deed  was  necessarily  free 
at  the  moment  of  its  birth. 

The  bequest  to  Nancy  and  her  chil- 
347  dren  was,  I  think,  *plainly  not  a 
bequest  of  freedom,  with  a  condition 
annexed  of  serving  for  certain  terms  of 
years,  but  a  bequest  of  freedom  at  the  end 
and  expiration  of  the  periods  specified  in 
the  will.  The  case  then,  therefore,  so  far 
as  it  depends  on  the  solution  of  the  enquiry 
which  we  have  been  considering,  is  ruled 
by  Maria  v.  Surbaugh.  Fanny  being  bom 
before  her  mother's  right  to  freedom  ac- 
crued, in  other  words,  whilst  her  mother 
was  a  slave,  is  herself  a  slave,  unless  her 
right  to  freedom  can  be  made  to  appear  in 
the  answers  to  be  given  to  the  first  enquiry, 
and  to  such  other  questions  as  may  neces- 
sarily arise  out  of  its  consideration. 

The  counsel  for  the  appellee  argues,  that 
the  words  of  the  will  may  be  fully  satisfied 
by  confining  the  bequest  of  freedom  to  the 
children  of  those  mentioned  in  the.  ninth 
clause.  I  do  not  think  so.  We  cannot  so 
restrict  the  operation  of  the  will  without 
violating  one  of  the  cardinal  rules  for  the 
interpretation  of  such  instruments,  and 
treating,  as  idle,  language  adequate  to  the 
expression  of  a  most  important  purpose. 
The  addition  of  the  words  **and  so  on  until 
they  shall  all  become  free,"  was  not  essen- 
tial to  the  completeness  of  the  bequest  in 
favor  of  the  children.  The  intention  in 
respect  to  them  had  already  been  plainly 
expressed :  And  the  obvious  design  of  the 
testator  in  the  use  of  these  additional  words 
was  to  extend  the  bequest  of  freedom  to  the 
children  of  the  children  and  their  descend- 
ants to  the  remotest  generation,  all  of  whom 
are,  in  the  same  manner,  with  the  children, 
to  be  free  as  they  severally  attain  the  age 
of  thirty-one  years. 

The  case  does  therefore  fairly  present  for 
our  decision  one  of  the  questions  involved 
in  the  case  of  Pleasants  v.  Pleasants,  before 
cited,  viz:  Whether  such  a  bequest  falls 
within  the  influence  of  the  rules  relating  to 
perpetuities,  and  restricting  executory  be- 
quests to  certain  limits. 


The  clause  of  the  will  of  John  Pleas- 
348      ants,   under  *which    the   question  id 
that  case  arose,  was  as  follows :  *  *My 
further  desire  is,  respecting  my  poor  slaves, 
all    of  them  as  I  shall  die  possessed  with, 
shall   be  free  if  they  choose  it,  when  thej 
arrive   to   the  age  of  thirty  years,  and  the 
laws  of  the  land  will   admit   them  to  be  set 
free  without  their  being  transported  out  of 
the    country — I  say  all  my  slaves   now  bom 
or  hereafter  to  be  born  whilst  their  mothers 
are  in  the  service  of  me  or  my  heirs,  to  be 
free    at  the  age  of  thirty  years,    as   above 
mentioned,  to  be  adjudged  of  by  my  tmstees 
their  age."    And  the  court  decided,  that  so 
far  as  the  freedom  of  the  slaves  was  made 
to  depend  on  the  subsequent  passage  of  a 
law     authorizing     their    emancipation,    it 
would  be  too  rigid  to   apply  to  the  case  the 
rule   respecting   the   limitation   of   the  re- 
mainders of  a  chattel  upon   too   remote  a 
contingency  with  all  its  consequences;  but 
that   a   reasonable   principle    oug-ht    to  be 
adopted  to  suit  its  peculiar  circumstances; 
and  that   such  a    limitation  was  good   in 
the  event  of  the  passage  of  the  law  while  the 
slaves   remained   in   the  possession  of  the 
family,  without  change  by  the  intervention 
of  creditors  or  purchasers.     And  therefore, 
as  the  law  had  passed,    that   all  of  the  ne- 
groes who  at  the  date   of  the   decree   were 
above   the   age   of   thirty  years,  were  free; 
and  that  all  who  were  then  under  the  age  of 
thirty,    and   who   were    bom   before   their 
mothers  had  attained  that  age,  and  all  their 
future  descendants  born  before  their  mothers 
had  attained  the   age   of  thirty,    should  be 
free  when  they  severally  arrived   at   thirty 
years  of  age. 

It  must  be  admitted  that  the  precise  ques- 
tion  under   consideration   was  necessarily 
decided  in  the  decree  rendered  in  that  case. 
The   court,    however,  who   rendered  it  was 
composed  of  but   three   members,    and   the 
decree   was  in  fact  the  decree  of  but  two  of 
the  number. 
Judge  Roane  was  of  opinion  that  even  if 
the    claim   of    the    paupers    to   their 
349      freedom   should  be   treated  as    *that 
of   ordinary   remaindermen   claiming 
property  in  them,  it  could  not  be  defeated  on 
the    ground  of  the  remoteness  of  the  event 
of  the  passage  of  the   law  on   which  it  de- 
pended.    After  stating   that     the     utmost 
limits  allowed  by  law  for  the  vesting  of  an 
executory  bequest  was  the  term  of  a  life  or 
lives  in  being,  and  twenty-one  years  after, 
and  admitting  that  it  was  a  fixed  canon  of 
property    which    should   not  be  lightly  de- 
parted from,  and  that  an  executory  bequest 
was  only  good  when   the   event   must  hap- 
pen, if  at  all,  within  the  prescribed  limits, 
as   he  proceeded   to  apply   the   rule  to  the 
case,    and   said   *^the   passing   of  a  law  to 
authorize  emancipation  standing  singly,  is 
too   remote,  as  it  may  not  happen  within  a 
thousand  years.     But  when  the  testator  goes 
on    further   and   means  the  benefit  of  it  to 
persons    in  esse  (for  they  are  the  objects 
of  his  bounty,  and  unless  it  happened  within 
their   lives,  it  might  as  well,    as   to   them, 
not  happen  at  all),  this  restrains   the  hap- 
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pening  of  the  contingency,  and  makes  the 
^^zecutory  devise  good,  at  least  as  to  all  who 
are  within  the  legal  limits." 

Judge  Pendleton,  on  the  other  hand,  was 
of  opinion  that  if  the  claim  of  the  paupers 
was  to  be  governed  by  the  rules  with  respect 
to  the  limitation  of  chattel  interests,  it  could 
not  be  sustained.  ^'To  consider  (he  said) 
this  freedom  in  the  light  of  a  limitation  of 
the  remainder  of  a  chattel  upon  a  contingent 
event,  it  would  seem  to  assimilate  to  the 
case  of  such  remainder  limited  over  upon  a 
general  dying  without  issue,  and  therefore 
void  ;  since  the  legislative  permission  might 
never  be  given ;  might  be  afforded  one  hun- 
dred years  after;  or  at  any  earlier  period. 
And  the  will  in  the  other  case  is  allowed  to 
be  the  rule  of  judgment  unaltered  by  the 
event,  although  the  dying  without  issue 
shall  happen  in  a  reasonable  time;  all  be- 
ing involved  in  one  fate."  He  then  pro- 
ceeded to  express  the  opinion  that  it  would 
be  too  rigid  to  apply   the   rule   to  the 

350  *case    without  assigning   any   other 
reason  than  that  it  was  one  of  a  claim 

to  freedom  and  not  to  property. 

Judge  Carrington,  on  this  branch  of  the 
question,  observed,  **I  think  that  these  de- 
vises are  sustainable  and  not  liable  to  the 
rule  respecting  chattel  interests,  limited  on 
more  remot.e  contingencies  than  the  law 
allows.  For  the  subjects  of  the  devises  are 
different;  inasmuch  as  in  the  devise  of 
chattel  property  only  is  concerned;  but 
liberty  is  devised  in  this  case.  Both  sacred 
rights  indeed ;  but  the  rules  of  limitation 
not  necessarily  the  same  with  regard  to 
them." 

In  regard  to  those  not  in  esse  at  the  time 
of    the   passage  of  the   law,   Judge   Roane 
was   of  opinion  that  they   were   free   from 
their  birth,   because    descended   from  per- 
sons who  became  free  on  the  passage  of  the 
law,  and  who  were  thereafter  in  the  condi- 
tion of  apprentices  or  persons   bound   to   a 
temporary  service.     This  view  of  the  sub- 
ject, he  said,  dispensed  with  the  necessity  of 
his  considering  whether  the  doctrine  of  pre- 
petuities  could  apply  to  cases  where  human 
liberty    is    challenged.     **It   is  clear     (he 
proceeded  to   remark),    that    the   restraints 
rightly  imposed  on  the  alienation  of  inherit- 
ances  to    prevent  perpetuities  are    founded 
principally  if  not  solely   on    considerations 
of    public    policy    and   convenience:    That 
these   restraints  have   gradually   been    ex- 
tended to  terms  for  years  and  chattel  inter- 
ests, and  that  the  utmost  tolerable  limits  in 
such    cases  have  not  been  settled,  till  after 
much     investigation     and     a    considerable 
lapse  of  time.     It  is  also   clear  that  neither 
the    particular  species  of  property  now  in 
•question,    nor   the  case  of  a  remainderman 
(if  I  may  so  express  it)   claiming   his    own 
liberty,  were  in   the   contemplation   of    the 
judges  who  established  the  doctrine  on  this 
subject;  which    therefore   may   not  apply. 
But  this  is  an  extensive  question,  and  if  it 
were  necessary  to  be  now  decided   (but  it  is 
not),    it    would   be    proper    to    weigh    the 
policy  of  authorizing  or  encouraging 

351  ^emancipation  (a  policy  which  has  cer- 


tainly received  in  many  instances,,  and 
partly  by  the  act  of  1782,  the  countenance 
of  the  legislature,  at  least  from  the  era  of 
our  independence,  and  which  must  always 
be  dear  to  every  friend  of  liberty  and  the 
human  race),  against  those  secondary  con- 
siderations of  public  policy  and  conven- 
ience, which  appear  to  have  supported  and 
established  the  doctrine  of  the  law  on  the 
subject  of  perpetuities,  as  relative  to  ordi- 
nary kinds  of  property."  The  two  other 
judges  held  that  the  negroes  in  esse  at  the 
passage  of  the  law  became  free  only  on 
attaining  the  age  of  thirty  years,  and  that 
their  children  bom  before  the  last  mentioned 
period,  and  their  descendants  bom  before 
their  mothers  arrived  at  the  age  of  thirty 
years,  would  be  free  also  on  arriving  at 
that  age;  but  they  assigned  no  reason  for 
holding  (as  they  necessarily  did  in  their 
view  of  the  case),  that  the  doctrine  in  re- 
gard to  perpetuities  could  not  be  applied  to 
bequests  of  freedom,  however  remote. 

From  this  exhibition  of  the  opinions  of 
the  judges,  it  is  manifest  that  the  decision 
in  Pleasants  v.  Pleasants  is  of  no  binding 
force  in  the  adjudication  of  the  question 
under  consideration :  And  I  know  of  no  other 
case  in  this  court,  and  of  none  in  the  courts 
of  any  other  of  the  slave  states,  in  which 
the  precise  question  has  been  expressly 
decided.  It  is  true  that  in  the  cases  of 
Elder  v.  Elder's  ex'or,  4  Leigh  252;  Erskine 
V,  Henry,  9  Leigh  188,  and  Lucy  v.  Chem- 
inant's  adm'r,  2  Gratt.  36,  the  increase  of 
females  entitled  to  freedom  at  the  expiration 
of  a  number  of  years,  or  on  the  termination 
of  a  particular  state,  born  during  the  lim- 
ited servitude  of  their  mothers,  succeeded 
in  the  assertion  of  their  claim  to  freedom. 
But  in  each  case  the  claim  of  the  increase 
was  sustained  under  'the  provisions  of  a 
will  construed  to  embrace  them;  and  in 
each  case  the  time,  at  which  their  right  to 
freedom   under    the     will     would     accrue, 

was  within  the  limits  allowed  to 
352      ^executory   bequests.      In  each     case 

the  bequest  was  such,  that  had  it  been 
a  bequest  over  of-  the  increase  as  property, 
instead  of  a  bequest  of  their  freedom  to 
themselves,  it  would  have  been  good.  These 
cases  therefore  do  not  rule  the  question 
before  us. 

In  the  case  of  Crawford  v.  Moses,  before 
cited,  the  question  seems  to  have  been  dis- 
cussed at  the  bar;  but  the  report  does  not 
furnish  us  with  any  note  of  the  argument. 
The  case  was  however  decided  on  other 
grounds,  and  none  of  the  judges,  except 
Judge  Stanard,  gave  or  intimated  any  opin- 
ion on  the  question.  Judge  Stanard  said, 
that  the  inclination  of  his  mind  was  against 
the  application  of  the  rule  respecting  execu- 
tory bequests  of  property  to  cases  in  which 
property  is  not  fettered  but  renounced;  in 
which  property  is  not  granted  but  extin- 
guished. But  he  further  said,  that  he  had 
formed  no  definitive  opinion  on  the  ques- 
tion. 

In  this  state  of  things  we  are  left  free  to 
consider  the  question  untrammeled  by  any 
authoritative  decision.     And  in  doing  so  it 
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is  obvious  to  remark  that  bequests  of  free- 
dom do  in  some  respects  differ  from  bequests 
of  property :  For  no  man  can  enjoy  or  ac- 
quire a  right  of  property  in  himself.  But 
it  does  not  thence  necessarily  follow,  that 
in  considering  the  legal  effect  of  testamen- 
tary efforts  to  emancipate,  we  are  to  regard 
testators  as  freed  from  all  the  restraints  that 
control  the  disposition  by  them  of  their 
slaves  as  property.  In  the  exercise  of  the 
right,  recognized  or  granted  by  the  legisla- 
ture, to  free  their  slaves,  the  owners  are 
not  at  liberty  to  disregard  the  rights  of 
others  or  to  violate  well  establish^  rules 
of  law.  Their  power  over  the  subject  of 
emancipation  is  not  unlimited.  Slaves  are 
property:  And  we  shall  find  numerous  in- 
stances in  which  the  courts  have  held  that 
bequests  to  them  of  their  freedom  were  not 
only  subject  to  the  laws  which  protect  the 
rights   of  third   parties,    but   also   to 

353  those    ^general   principles  of    public 
policy     regulating   the    transmission 

and  acquisition  of  property.- 

Thus,  by  the  act  of  1792,  emancipated 
slaves  are,  by  express  provision,  made  sub- 
ject to  the  debts  of  the  owners,  contracted 
before  the  emancipation  is  made.  But  in 
a  case  arising  under  the  act  of  1782,  in 
which  there  is  no  such  provision,  this  court 
held  that  such  was  the  law,  independent  of 
legislative  enactment.  Woodley  v.  Abby,  5 
Call  336,  342.  Judge  Roane  said  that  at  the 
time  of  the  passage  of  the  act  of  1782,  the 
owners  of  slaves,  though  entirely  free  from 
debt,  were  not  permitted  to  emancipate  them 
except  in  a  particular  mode,  and  for  meri- 
torious services.  It  was  deemed  even  as 
between  master  and  servant,  and  in  rela- 
tion to  the  safety  and  policy  of  the  state, 
improper  that  this  should  be  done.  A  de- 
gree of  liberality  (he  proceeds)  however, 
began  to  manifest  in  favor  of  human  rights 
at  this  epoch,  and  the  act  of  1782,  in  which 
the  former  policy  of  this  country  was  re- 
laxed, was  the  result.  The  mischief  com- 
plained of  was  that  conscientious  persons 
were  not  permitted,  even  as  between  master 
and  servant,  to  emancipate  their  slaves; 
and  the  act  ought  to  be  taken  as  only  com- 
mensurate with  this  evil.  The  boon  (he 
further  observes)  was  not  easily  and  readily 
obtained :  And  it  is  certain  that  the  exten- 
sion of  the  request,  to  the  disregard  of  the 
rights  of  creditors,  would  have  endangered 
and  rendered  abortive  the  request  altogether. 
The  right  to  emancipate  (he  concluded) 
must  be  subservient  to  the  well  acknowl- 
edged principles  of  law  and  justice,  prefer- 
ring the  creditors  to  all   voluntary  donees. 

But  it  is  not  in  this  class  of  cases  only 
that  the  rules  respecting  bequests  of  prop- 
erty have  been  applied  to  testamentary 
emancipation.  We  shall  find  that  the  courts 
have  applied  them  in  cases  very  similar  to 
the  one  in  hand.  Thus,  in  the  case  of  Wil- 
liams V.  Ash,  1  How.  Sup.  Ct.    R.    1, 

354  the  testatrix  by  her  will  gave  *certain 
slaves  to  her  nephew,    with  a  proviso 

that  he  should  not  carry  them  out  of  the 
state  of  Maryland,  or  sell  them  to  any  one ; 
in  either  of  which  events,  the  negroes  were 


to  become  free  for  life.  The  nephew  acid 
one  of  the  slaves,  and  the  question  was 
whether  the  slave  was  not  thereupon  entitled 
to  his  freedom?  Chief  Justice  Taney »  in 
delivering  the  opinion  of  the  court,  after 
stating  that  by  the  laws  of  Maryland,  as 
they  stood  at  the  date  of  the  will  and  at  the 
timeof  the  death  of  the  testatrix,  any  per- 
son might  by  deed  or  will  declare  his  slave 
to  be  free  after  any  given  period  of  service, 
or  at  any  particular  age,  or  upon  the  per- 
formance of  any  condition,  or  the  event  of 
any  contingency,  proceeded  to  observe, 
**The  contingency  upon  which  the  peti- 
tioner was  to  become  free  must,  by  the 
terms  of  the  will,  have  happened  in  the  life- 
time of  G.  T.  Greenfield;  and  if  he  had 
died  without  selling  him  or  conveying  him 
out  of  the  state  of  Maryland,  the  petitioner 
would  have  continued  a  slave  for  life.  Tlie 
event,  therefore,  upon  which  he  was  to  be- 
come free,  was  not  too  remote." 

'*It  is  said,  however,  that  this  was  a  re- 
straint or  alienation  inconsistent  with  the 
right  of  property  bequeathed  by  the  will. 
But  if,  instead  of  giving  freedom  to  the 
slave,  he  had  been  bequeathed  to  some  third 
person,  in  the  event  of  his  being  sold  or 
removed  out  of  the  state  by  the  first  taker, 
it  is  evident,  upon  common  law  principles, 
that  the  limitation  over  would  have  been 
good.  Now,  a  bequest  of  freedom  to  the 
slave  stands  upon  the  same  principle  w^ith 
a  bequest  over  to  a  third  person." 

And  in  the  case  of  Harris  v.  Clarissa^  6 
Yerg.  R.  227,  the  court,  in  rendering  its 
opinion,  stated,  as  an  objection  to  a  partic- 
ular construction  of  the  will  contended  for 
at  the  bar,  that  such  a  construction  would 
result  in  a  perpetuity  of  slaves  for  a  term 
of  years. 

And  in  the  case  of  Peggy  v.  Lreg-g, 
355      6  Munf.  229,  the  *testator  bequeathed 
his  slaves  (in  the  year  1790)  severally 
to  his  children,  with  a  proviso,  **that  none 
of  them  be  sold  out  of  the  families  to  whom 
devised ;  if  offered  for  sale  by  any  of   them 
out  of  the  family  of  my  wife,  my  daughter 
and  sons,  that  they   be   immediately   liber- 
ated, and  I  do  hereby  desire   they   may  be 
free   to  all   intents  and  purposes. "     A    son 
of  the  testator,  to  whom  a  female  slave  was 
bequeathed,    being  in  possession  by  virtue 
of  the  bequest,  died  intestate,  and  she  came 
into  the  possession   of  a   grand    daughter, 
by  whose  husband  a  child  of  the  said  slave 
was  sold  to  a  stranger,    to  be  carried  out  of 
the  state.     It  was  decided   that   said    child 
was  not  entitled  to  her  freedom.     No  reason 
was  given  by  the  court  for  its  opinion ;  but 
in  the  argument  of  the  case,  the  counsel  for 
the   pauper  contended   that    the   right    to 
emancipate  by  will  was  given  by  act  of  as- 
sembly,   and   that   the  claim  of  the  pauper 
was  under  a  will  emancipating  on  a   condi- 
tion   which  had  actually  happened ;  that   a 
condition  not  to  alienate  except  to   particu- 
lar persons  was  good;  that  the  condition  in 
the  will,  therefore,   was   not   repugnant    to 
the  estate ;  and  that  if  it  were,  it  would  still 
be  good,  for  that  the  law  allowed   the  de- 
struction   of   an    estate   in    slaves.     They 
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argued  further  to  show  that  the  contingency 
was  not  too  remote;  and  they  relied  on 
Pleasants  v.  Pleasants  to  show  that  bequests 
of  freedom  to  slaves  are  not  subject  to  the 
restrictions  concerning  bequests  of  chattels 
on  remote  contingencies.  Yet  the  court 
unanimously  affirmed  the  judgment  of  the 
court  below,  denying  the  claim. 

If  the  opinion  of  Chief  Justice  Taney  in 
the  case  of  Williams  v.  Ash,  just  cited  (in 
which  the  whole  court  concurred),  be  correct, 
it  is  obvious  that  the  decision  in  Peggy  v. 
L#eggr  cannot  be  sustained  except  on  grounds 
utterly  at  war  with  the  main  principle  on 
which  the  case  of  Pleasants  v.  Pleasants 
rests.  For  in  that  view  this  court  must 
have  rejected  the   claim  of  Peggy  on 

356  *no  other  ground  than   that  the  con- 
tingency on  which  her   freedom   was 

made  to  depend  was  too  remote. 

I  regard  the  case  as  a  strong  one  in  sup- 
port of  the  proposition  that  the  legislature 
did  not  mean  to  exempt  bequests  of  free- 
dom from  the  influence  of  the  well  settled 
and  wholesome  restraints  imposed  on  be- 
quests of  property.  And  I  cannot  perceive 
the  force  of  the  arguments  pleaded  in  behalf 
of  such  exemption. 

The  right  to  emancipate  slaves  is  by  the 
law  conferred  upon  those  upon  whom  only 
it  could  have  been  properly  conferred,  viz : 
upon  their  masters  and  owners.  The  right 
in  the  owner,  under  the  sanction  of  the  law, 
to  give  freedom  to  his  slave,  springs  out  of 
his  ownership  and  control  over  him  as 
property.  His  right  is  to  emancipate  his 
slave.  And  in  what  legal  sense  can  a  be- 
quest of  freedom  by  a  testator  to  a  slave  to 
be  born  centuries  hence,  be  called  a  bequest 
of  freedom  to  his  slave?  The  control  of  the 
testator  over  his  slave  terminates  at  a 
period  fixed  by  the  law.  Is  he  not,  to  all 
intents  and  purposes,  seeking  to  exercise 
that  control  when  he  undertakes  to  declare 
that  the  slave  shall  thenceforward  be  free? 
Lfet  it  be  that  the  emancipation  of  a  slave 
is  to  be  treated  as  a  renunciation  or  de- 
struction of  property.  Still,  does  not  the 
renunciation  of  a  right  necessarily  imply 
the  existence  of  it  in  him  who  renounces? 
And  who  else,  besides  the  owner,  can  law- 
fully undertake  to  destroy  property  or  the 
rights  of  property? 

A  bequest  of  slaves  and  their  increase  to 
the  cliild  of  the  unborn  child  of  a  stranger 
would  be  void.  But  a  bequest  of  freedom 
to  the  remotest  descendants  of  slaves,  it  is 
said,  violates  no  rule.  The  legatee,  it  is 
true,  in  the  latter  case,  does  not  receive 
property.  But  is  not  the  act  of  emancipa- 
tion, so  far  as  the  testator  is  concerned,  a 
granting  away  of  property  or  of  ^he  rights 
of  property?  Indeed,  so  far  as  the  testator 
is  concerned,  it  is  not  only  a  granting 

357  away  of  his  *rights  of  property,  but  it 
is  something  more.     The  renunciation 

of  his  right  is  accompanied  by  a  declara- 
tion, which  has  the  effect  to  transmute  the 
right  of  property  formerly  held  by  himself, 
into  a  right  to  personal  freedom,  to  be 
thenceforward  enjoyed  by  the  slave.  The 
act    of  emancipation,    in    fact,  must,  from 


its  very  nature  (if  justly  made),  proceed 
from  one  who  not  only  owns  the  property 
in  the  slave,  but  who  also,  for  the  occasion,, 
represents  the  sovereignty  of  the  state. 
For,  as  was  very  justly  remarked  by  Cat- 
ron, J,,  in  Fisher  v.  Dabbs,  6  Yerg.  R. 
125,  ^'manumission  is  an  act  of  sovereigtity 
just  as  much  as  naturalizing  the  foreign 
subject.  The  highest  act  of  sovereignty  a 
government  can  perform  is  to  adopt  a  new 
member,  with  all  the  privileges  and  duties  of 
citizenship.  To  permit  an  individual  to  do 
this  at  pleasure,  would  be  wholly  inadmissi- 
ble. *  *  And  in  the  case  of  Thrift  v.  Hannah, 
2  Leigh  300,  319,  Judge  Brooke  said,  **  that  it 
was  one  of  the  highest  acts  of  sovereignty 
to  elevate  a  slave  from  his  degraded  state 
to  the  rank  of  a  freeman." 

So  far,  I  have  been  considering  the  case 
upon  the  supposition  that  the  law  allows 
prospective  emancipation.  In  the  view, 
however,  which  I  take  of  the  provisions  on 
the  subject,  I  have  not  been  able  to  bring 
my  mind  to  the  conclusion  that  prospective 
emancipation  was  in  the  mind  of  the  legis- 
lature at  all.  I  concur  with  Judge  Brooke  in 
the  opinion  expressed  in  Thrift  v.  Hannah, 
knd  with  Judge  Tucker  in  the  views  pre- 
sented by  him  in  the  case  of  Crawford  v. 
Moses.  The  act  of  1782  looks  obviously  to 
gifts  of  freedom  in  present!,  and  makes  no 
provision  for  the  probat  of  deeds  and  wills 
conferring  future  freedom.  It  declares  it 
lawful  for  any  person,  by  his  last  will,  or 
by  any  other  instrument  in  writing  under 
his  hand  and  seal,  attested  and  proved  ia 
the  county  or  corporation  court  by  two  wit- 
nesses, or  acknowledged  by  the  party 
358  in  the  court  *of  the  county  where  he 
resides,  to  emancipate  his  slaves,  who 
shall  thereupon  be  entirely  and  fully  dis- 
charged from  the  performance  of  any  con- 
tract entered  into  during  servitude,  and 
enjoy  as  full  freedom  as  if  they  had  been 
particularly  named  and  freed  by  this  act. 
No  language  could  well  have  been  employed 
showing  more  plainly  than  the  terms  used, 
that  the  emancipation  contemplated  by  the 
legislature  was  to  be  complete  on  the  probat 
of  the  deed  or  will  conferring  freedom, 
and  consequently  that  the  legislature  were 
providing  only  for  the  probat  of  such  in- 
struments as  were  designed  to  effect  imme- 
diate manumission. 

So  again,  the  act  provides  that  all  slaves 
so  emancipated,  not  being,  in  the  judgment 
of  the  court,  of  sound  mind  and  body,  &c., 
are  to  be  supported  and  maintained  by  the 
person  so  libera ting«them,  or  by  his  estate ; 
and  that  in  case  of  neglect  to  do  so  the 
sheriff  of  the  county,  by  order  of  the  court, 
is  to  distrain  and  sell  so  much  of  such  per- 
son's estate  as  shall  be  sufficient  for  the 
purpose.  This  provision  also  looks  plainly 
to  a  state  of  things  arising  on  an  act  of 
immediate  manumission,  and  has  no  refer- 
ence to  gifts  and  bequests  of  freedom,  to 
take  effect  at  a  remote  period,  when  in  the 
nature  of  things,  there  can  be  no  estate  of 
the  grantor  or  testator  in  the  control  of  the 
court. 

So  again,  the  clause   requiring   that   the 
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person  emancipating,  if  by  written  instru- 
ment in  his  lifetime,  or  his  executor,  if  by 
will,  shall  deliver  to  the  slave  a  copy  of 
the  instrument  of  emancipation,  attested 
by  the  clerk,  who  is  to  receive  a  fee  for  the 
same,  to  be  paid  by  the  person  emancipat- 
ing, looks  obviously  to  immediate  emanci- 
pation. 

If  the  act  of  1782  could  be  regarded  as  one 
proceeding  from  a  legislature  convinced  of 
the  evil  of  slavery,  and  providing  for  its 
crradual  removal  by  encouraging  voluntary 
emancipation  bj'  the  owners  of  slaves,  there 
would  be   strong   motives   and  argu- 

359  ments  *on  which  to  rest  that  construc- 
tion of  the  act  which  allows  of  future 

manumission  and  discards  the  restraints 
imposed  on  donations  and  bequests  of  prop- 
erty, to  take  effect  on  the  happening  of 
remote  events.  So  to  construe  the  act  as 
to  suppress  the  supposed  mischief,  and  to 
advance  the  remedy,  would  then  be  the 
leading  duty  of  the  courts  in  administering 
the  law.  And  such  would  seem  to  have 
been  the  views  entertained  by  some  of  the 
judges  in  the  earlier  cases. 

I  cannot,  however,  perceive  any  thing  in 
the  provisions  of  the  act  justifying  such 
views  of  its  origin  or  purpose:  And  when 
we  look  to  its  history,  as  given  by  Judge 
koane  in  Woodley  v.  Abby,  it  is,  I  think, 
made  most  apparent  that  it  was  passed  not 
to  invite  and  encourage  the  liberation  of 
slaves,  but  was  granted  as  a  reluctant  con- 
cession to  the  conscientious  scruples  of  the 
owners  of  slaves  who,  by  the  existing  laws, 
had  no  power  to  free  them  except  for  meri- 
torious services.  And  without  further 
specific  reference  to  the  history  of  our  leg- 
islation, I  think  it  may  be  safely  affirmed, 
that  there  are  few  states  which  have  more 
fully  acknowledged  the  wisdom  of  restrain- 
ing within  reasonable  limits  prospective 
limitations  of  property,  or  shown  a  greater 
repugnance  to  every  disposition  of  it, 
savoring  of  a  perpetuity,  than  this;  few 
which  have  shown  a  more  lively  sense  of 
annoyance  at  the  presence  of  its  free  negro 
population  or  a  greater  anxiety  for  its  re- 
moval; and  none  in  which  the  legislature 
have  manifested  a  Urmer  or  more  consistent 
purpose  to  uphold  and  cherish  the  institu- 
tion of  slavery. 

Entertaining  these  views,  I  cannot  dis- 
cover in  the  act  of  1782  any  warrant  for 
supposing  that  it  requires  the  courts  to  dis- 
regard well  established  general  rules  in 
order  to  give  effect  to  Requests  of  freedom 
that  cannot  be  sustained  without  their  vio- 
lation. 

Instances  of  prospective  emancipation,  as 
well  by  will  as  by  deed,  have  however 

360  so   frequently  received  *the  sanction 
of  this  court,  that  it  is  now  no  longer 

in  its  power  to  retrace  its  steps.  Still  be- 
lieving as  I  do  that  the  doctrine  had  its 
origin  (to  use  the  language  of  Judge 
Brooke)  *'in  the  spirit  of  humanity,  rather 
than  in  the  spirit  of  the  law,"  I  feel  under 
no  obligation  to  extend  it  to  any  class  of 
cases  in  which  it  has  not  been  already  es- 
tablished by  authoritative  decisions. 


The  case  of  Pleasants  v.  Pleasants,  is  as 
yet  the  only  case  in  which  a  bequest  of 
freedom  to  take  effect  on  an  event  or  at  a 
period  more  remote  than  that  which  a  testa- 
tor i^  permitted  to  extend  his  control  over 
the  slave  as  property  has  been  sustained. 
The  case  is  of  no  force  as  authority  in 
this  particular,  and  I  have  endeavor^  to 
show  it  is  not  a  correct  exposition  of  the 
law.  I  do  not  feel  bound  to  follow  it.  It 
violates,  as  I  conceive,  a  wise  and  well  es- 
tablished principle,  and  gives  unlimited 
reach  to  a  doctrine  pregnant  with  mischief 
to  the  best  interest  of  the  state.  The  love 
of  property,  the  sense  of  the  duty  to  provide 
for  the  wants  and  comforts  of  their  own 
families,  and  the  liability  to  have  their 
estates  subjected  to  the  maintenance  and 
support  of  such  freedom  as  are  unable,  from 
mental  or  bodily  infirmity,  to  support  them- 
selves, might  so  far  operate  to  restrain  the 
owners  of  slaves  in  their  use  of  a  power  to 
grant  present  freedom,  as  to  render  the 
power  thus  restricted  productive  of  no  seri- 
ous evil. 

In  recognizing  the  doctrine  of  prospective 
emancipation,  this  court  has,  I  think, 
already  done  much  to  weaken  and  impair 
the  force  of  these  resfraints.  Still,  no 
binding  precedent  has  as  yet  placed  the 
power  wholly  beyond  the  reach  of  such  in- 
fluences. If,  however,  we  recognize  the 
claim  now  asserted,  we  free  the  exercise  of 
the  power  from  all  restraint ;  we  necessarily 
declare  that  no  event  is  too  remote,  no  pe- 
riod too  distant,  for  the  vesting  of  gifts 
and  bequests  of  freedom.  Under  the  law 
so  construed,  every  owner  of  slaves 
361  *may  lirst  carve  out  of  his  estate  in 
them  and  their  increase  an  interest 
for  the  benefit  of  himself  and  his  family, 
nearly  equal  in  value  to  the  absolute  estate, 
and  bequeath  to  the  remote  descendants  of 
the  slaves  their  freedom,  to  take  effect  at 
a  period  far  beyond  the  limits  to  which  his 
control  over  them  as  property  can  extend. 
Thus  first  reaping  all  the  benefits  which 
he  or  his  family  could  by  law  derive  from 
the  slaves  as  property,  and  then,  without 
any  liability,  visiting  the  commonwealth 
with  all  the  evils  which  flow  from  their 
presence  as  freemen.  Such  a  power  is 
adequate  to  the  defeat  of  the  whole  policy 
of  the  state  in  regard  to  its  slave  and  free 
negro  population ;  and  no  act  of  the  legisla- 
ture ought  to  be  taken  to  confer  it,  unless 
couched  in  terms  necessitating  such  a  con- 
struction. We  cannot,  in  my  opinion,  sus- 
tain the  claim  of  the  petitioners,  without 
recognizing  the  existence  of  such  a  power. 
I  cannot  consent  to  do  so,  and  am  for  affirm- 
ing the  judgment. 

AI^L/EN,  P.  I  do  not  regard  the  case  of 
Pleasants  v.  Pleasants  as  of  itself  a  bind- 
ing authority,  it  being  the  decision  of  a 
majority  only  of  a  bare  court.  The  right 
to  emancipate  in  future,  one  of  the  princi- 
ples affirmed  in  that  case,  has  been  fre- 
quently recognized  since;  and  though  I 
think  it  was  an  erroneous  construction  of 
the  statute,  the  legality  of  such  prospective 
emancipation  cannot   be  questioned  at  this 
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day.  But  I  do  not  understand  any  of  the 
subsequent  cases  as-  haying^  affirmed  the 
right  of  the  master  to  attach  a  condition  or 
quality  to  slaves  so  to  be  emancipated  in 
futuro,  which  will  follow  their  posterity 
through  all  succeeding  generations.  Re- 
garding them  as  property  merely,  such  a 
principle  would  violate  the  doctrines  of  the 
law  against  perpetuities.  But  looking  at 
them  as  human  beings,  and  the  act  as  one 
by  which    they  are  to  be  elevated   into   the 

condition  of  free  persons,  I  think 
362      *there  is  nothing  in  the  statute  which 

empowers  the  owner  of  slaves  to  cre- 
ate this  new  status,  by  which  his  slaves  and 
their  posterity  through  all  time  shall  occupy 
this  anomalous  position  of  being  slaves  up 
to  the  prescribed  age,  and  free  persons 
thereafter. 

Under  the  decisions  of  this  court,  the  is- 
sue of  the  slaves  prospectively  emancipated 
by  the  will,  born  before  the  period  of 
emancipation  arrived,  were  born  the  slaves 
of  his  estate,  and  if  not  emancipated,  would 
have  been  slaves  for  life.  The  will  shows 
that  the  testator  so  regarded  them,  and  did 
not  intend  to  leave  them  to  pass  to  his  dis- 
tributees as  so  much  property  undisposed 
of,  or  to  bequeath  them  as  property^to 
others.  On  the  contrary,  I  think  the  leSid- 
ing  intent  was  to  emancipate  them  as  well 
as  their  parents,  and  that  the  words  used 
do  emancipate  them.  A  condition  and 
quality  was  annexed  contrary  to  the  princi- 
ples of  the  law  in  regard  to  perpetuities, 
and  against  the  policy  of  the  law  in  refer- 
ence to  this  portion  of  our  population; 
creating  a  distinct  class  intermediate  be- 
tween slaves  for  life  and  free  persons 
through  all  future  time,  which,  it  seems  to 
me,  nothing  but  an  express  act  of  the  leg- 
islature could  effect.  The  condition,  I 
think,  was  void  as  against  law^  and  incon- 
sistent with  the  grant  of  freedom.  I  think, 
therefore,  that  all  the  descendants  of  the 
slaves  born  after  the  death  of  the  testator, 
were  either  bom  free,  or  entitled  to  their 
freedom  when  their  ancestors  in  existence 
when  the  will  took  effect  became  entitled  to 
freedom.  I  incline  to  the  opinion  that  such 
after  bom  descendants  were  free  at  the  time 
of  their  birth.  In  either  event,  the  appel- 
lant was  entitled  to  freedom,  and  I  there- 
fore concur  in  the  reversal  of  the  judgment. 

IvEB  and  SAMUELS,  Js.,  concurred  in 
the  opinion  of  Moncure,  J. 

Judgement  reversed. 


363  '        *Snoddy  v.  Haskins  &  als. 

April  Term,  1866,  Ricbmond. 
(Absent  Allen,  P.) 

I.  Statate  of  Limitations— Appllc«tlon—Pniad.*—Tbe 

act.  Code,  cb.  140,  f  18,  p.  608,  limiting  the  period  In 
which  salts  may  be  brongrht  to  set  aside  convey- 

*5t«tiite  of  .Limitations— Fraud.— See  principal  case 
cited  In  Hunter  v.  Hunter,  10  W.  Va.  343 :  Thombursr 
V.  BoTven.  87  W.  Va.  640.  647.  660. 16  S.  E.  Rep.  828.  820. 


ances  or  transfers  of  property,  on  considerations 
not  deemed  valuable  in  law,  does  not  apply  to 
cases  of  actaal  fraud,  t 
a.  Pnrchaaorior  Valoo- Widow  Recolving  Dlstrlbotlve 
Share  of  HoslMnd's  Personalty.— A  widow  ^havlnff 
received  her  distributable  share  of  the  personal 
estate  of  her  hnsband.  Is  not  a  purchaser  for  valne, 
so  as  to  be  entitled  to  set  np  the  defense  of  pur- 
chaser for  valne  without  notice. 

3.  5ame— Same— Statute  of  Limitations— Fraud- Case 
at  Bar.— In  snch  case  the  husband  having  obtained 
slaves  by  a  conveyance  fraudulent  as  to  the  cred- 
itors of  theffrantor.  and  one  of  these  slaves  having 
been  allotted  to  the  widow,  the  slave  In  her  pos- 
session may  be  taken  In  execution  at  the  suit  of  a 
creditor  of  the  grantor,  though  the  husband  and 
those  claiming  under  him  have  been  In  possession 
of  the  slave  more  than  five  years. 

4.  Court  of  Appeals— Jurisdictional  Amount— Quere.)— 
The  execution  Is  for  less  than  five  hundred  dollars, 
but  the  slave  Is  allotted  to  the  widow  at  a  valua- 
tion above  that  sum.  She  having  obtained  an 
Ip junction  to  the  sale  under  the  execution  which 
Is  afterwards  dissolved  :  QUiVRB :  If  the  Supreme 
court  of  appeals  has  jurisdiction  of  the  case.f 

In  November  1852,  Martha  L.  Snoddy  ob- 
tained an  injunction  to  restrain  the 
364  sale  of  a  slave  in  which  she  ^claimed 
a  life  estate,  and  which  had  been 
levied  upon  under  an  execution  issued  in 
the  name  of  Haskins  and  Terry  against 
William  M.  Tyree  for  two  hundred  and 
sixty-three  dollars,  with  interest  thereon 
from  the  19th  of  February  1841,  until  paid. 
In  her  bill  she  stated  that  Robert  W.  Snoddy 
died  in  1845  intestate,  leaving  her  his 
widow  and  three  children.  That  John  C. 
Snoddy  qualified  as  administrator  upon  his 
estate;  and  in  1849  he  had  a  division  of 
the  estate  under  an  order  of  the  County 
court  of  Buckingham,  when  certain  slaves 
were  allotted  to  her,  among  which  iv\as  a 
man  named  Shadrick,  valued  to  her  at  six 
hundred  and  fifty  dollars.  That  long  since 
the  division,  to  wit,  in  1852,  Haskins  and 
Terry  levied  an  execution  on  said  slave  as 
the  property  of  William  M.  Tyree,  and  had 
executed  an  indemnifying  bond  to  the  sher- 
iff for  the  purpose  of  having  said  slave  sold 
under  their  execution,  upon  the  pretense  that 

tThe  act  says.  "No  gift,  conveyance,  assignment, 
transfer  or  charge,  which  Is  not  on  consideration 
deemed  valuable  In  law,  shall  be  avoided,  either  In 
whole  or  In  part,  for  that  cause  only,  unlesa  within 
five  years  after  it  Is  made  suit  be  brought  for  that 
purpose,  or  the  subject  thereof,  or  some  part  of  It, 
be  distrained  or  levied  upon  by  or  at  the  suit  of  a 
creditor  as  to  whom  such  gift,  conveyance,  assign- 
ment, transfer  or  charge  Is  declared  to  be  void  by 
the  second  section  of  the  one  hundred  and  eight- 
eenth chapter." 

$Conrt  of  Appeals— Jurisdictional  Amount.— See 
principal  case  cited  In  Rymer  v.  Hawkins,  18  W.  Va. 
810.  See  also,  foot-noU  to  Harman  v.  Lynchburg,  88 
Oratt  87 ;  foot-note  to  Winch.,  etc.,  R.  R.  Co.  v.  Col- 
felt,  27  Gratt.  777. 

iThe  act.  Sessions  Acts  1853,  ch.  01,  f  9,  p.  58,  after 
stating  a  specific  ground  of  jurisdiction  in  the  court, 
adds,  "or  In  any  civil  cause  where  the  matter  In 
controversy,  exclusive  of  costs.  Is  not  less  In  value 
than  five  hundred  dollars." 
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Robert  W.  Snoddy  had  come  into  possession 
of  the  slave  by  a  fraudulent  purchase  from 
Tyree.  That  she  knew  nothing  of  the  pur- 
chase ;  but  had  heard  that  Tyree  was  largely 
indebted  to  her  husband,  and  in  part  pay- 
ment of  said  debt  had  sold  him  the  interest 
of  said  Tyree  in  certain  dower  slaves  of 
which  his  wife  was  entitled  to  a  share,  and 
had  executed  a  deed  of  trust  on  other  slaves 
to  secure  the  balance  of  said  debt.  That 
afterwards  the  trustee  had  sold  the  slaves, 
and  that  her  husband  had  purchased  them. 
That  this  sale  was  made  in  1842:  That  the 
slaves  had  been  in  possession  of  her  husband 
for  several  years  before  his  death,  and  of 
his  representative  and  herself  ever  since, 
a  period  of  ten  years;  and  she  relied  upon 
the  length  of  possession  to  protect  her  in 
the  possession  of  said  slaves. 

She  insisted  further  that  if  she  was  to  be 

deprived   of  this  slave,  she  was  entitled  to 

b6  reimbursed  by  the  distributees  of  Robert 

W.    Snoddy.      And     making  Haskins  and 

Terry,    the    administrator  of  Robert 

365  W.    Snoddy,    *and    his    distributees, 
parties  defendants,  she  prayed  for  an 

injunction  to  restrain  the  sale  of  the  slave, 
and  for  general  relief. 

Haskins  and  Terry  alone  answered  the 
bill.  They  admitted  that  Robert  W.  Snoddy 
died  in  possession  of  the  slave  Shadrick ; 
but  denied  that  he  was  ever  the  property 
of  Snoddy,  or  had  ever  been  claimed  by 
him  as  such.  They  say  that  a  short  time 
before  Snoddy's  death  he  admitted  that  this 
and  the  other  slaves  of  Tyree  held  by  him 
were  held  upon  a  secret  trust  for  Tyree,  to 
be  returned  to  him  whenever  he  came  back 
to  Virginia.  They  charged  that  at  the 
time  Tyree  made  the  deed  of  trust,  he  was 
considerably  indebted,  though  not  to  the 
value  of  his  property ;  that  he  did  not  owe 
to  Snoddy  the  amount  stated  in  the  deed ; 
and  that  the  deed  was  made  to  hinder  and 
delay  the  creditors  of  Tyree.  And  they  say 
they  have  been  informed  that  although 
John  C.  Snoddy  qualified  as  administrator 
of  Robert  W.  Snoddy  in  1846,  and  settled 
his  administration  account  in  1846,  he  never 
would  have  any  of  these  negroes  appraised 
as  part  of  the  estate  until  December  1849. 

There  was  proof  that  Robert  W.  Snoddy 
repeatedly  admitted  that  Tyree,  who  had  left 
the  state,  was  to  have  the  slaves  again  when 
he  returned,  and  that  Robert  W.  Snoddy 
was  to  hire  out  the  slaves,  and  when  Tyree's 
debts  were  paid  from  the  hires,  they  were 
to  be  returned  to  him. 

When  the  cause  came  on  to  be  heard,  the 
cburt  held  that  although  the  plaintiff  was 
entitled  to  contribution  from  the  distributees 
of  Snoddy,  yet  that  the  conveyance  was 
fraudulent  as  to  Tyree's  creditors;  and  dis- 
solved thie  injunction.  And  from  this  decree 
the  plaintiff  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Irving  and  Johnston,  for  the  appellant. 
The    Attorney    General,    for  the   appel- 
lees. 

366  *SAMUELS,    J.       A    question     is 
made  whether  this  court  has  jurisdic- 


tion   to  try   this  cause   under  the  statute. 
Sessions   Acts    of   1852,    p.     53,    {  9.    The 
slave,    on  which  the  execution  is  levied,  is 
alleged  to  be  of  the  value   of  six    hundred 
and  fifty  dollars ;  but  the  debt,  interest  and 
costs,  for  which  the  execution  issued,  make 
an    amount  less  than  five  hundred  dollars. 
It   has  been   said   that   the  appellant,  and 
those  having  the  like  interest  with  her,  may 
relieve  the  slave   from   the  lien  of  the  exe- 
cution, by  payment  of  a  sum  less  than  five 
hundred   dollars;    and    further,      that    the 
price   of  the  slave,  if  sold,  being  first  ap- 
plied to  discharge  the  execution,  the  residue 
will  go  to  the  appellant ;  that  thus  the  only 
amount  in  controversy  is  the  amount  of  the 
execution.     The  reply  to  these  objections  I 
conceive  to  be  obvious  and  conclusive.    The 
appellant  sought  by  injunction  to  restrain 
the   sale  of  a  slave  under  an  execution  for 
the    benefit  of  the  appellees  Haskins  and 
Terry ;  the  slave  is  alleged  to  be  worth  six 
hundred  and  fifty  dollars ;  if  the   appellees 
had  not  been   restrained  they   would  have 
caused    the  slave  to  be  sold ;  thus  the  com- 
plainant, if  her  right  be  good,    as    alleged, 
is  in  danger  of  having  the  slave  converted 
into  money.     If  complainant  would  be  able 
at  law  to  recover  every  dollar  for  which  the 
slave  may  sell,  or  to  recover  his  real  value, 
without   regard   to  the  price  sold  for,  or  to 
recover  the  specific  slave,  still   the  remedy 
by  injunction  is  appropriate.     At  one  time 
it  was  held  in  this  court  that  an  injunction 
to   a  sale  of  slaves  could  not  be  sustained, 
unless  it  was  averred  and  proved  that  such 
slaves   were  of  some    peculiar    value,   for 
which    money    would   not   be  an    adequate 
compensation.     Allen  v.  Freeland,  3  Rand. 
170;  Randolph    v.    Randolph,    6  Rand.  194. 
More  recent  decisions,   however,    have  set- 
tled the  law  otherwise.     Harrison   v.  Sims, 
6  Rand.  506;  Sims  v.  Harrison,  4I^igh  346; 
Kelly  V.  Scott,  5  Gratt.   479.     If,  then,   the 

object  of  retaining  a  specific  sdave, 
367      rather  than    receive     his   *value    in 

money,  or  to  recover  him  by  suit  at 
law,  be  in  itself  a  c^use  of  suit  in  equity, 
the  appellant  is  rightly  before  this  court. 
If  she  have  a  title  to  this  slave,  she  may 
assert  it,  and  this  without  reference  to  the 
amount  of  money  the  appellees  may  propose 
to  give  her  in  lieu  of  him. 

If  appellant  have  the  better  right,  it  is 
error  to  give  her  that  right,  upon  terms  of 
paying  money,  however  small  in  amount; 
she  should  not  be  put  to  an  election  to  give 
up  such  better  right,  or  to  enjoy  it  upon 
condition  of  paying  money  not  properly 
chargeable  upon  the  subject.  I  am  of  opin- 
ion the  court  here  has  jurisdiction  to  try 
the  cause :  The  court  of  four  members,  fcow- 
ever,  being  equally  divided  in  opinion  on 
the  question,  the  decision  must  be  regarded 
as  settling  the  law  of  this  case  only. 

The  merits  of  the  case  I  hold  to  be  with 
the  appellees.  The  deed  of  trust  given  by 
Tyree  to  secure  a  pretended  debt  to  Robert 
C.  Snoddy,  and  another  pretended  debt  to 
John  C.  Snoddy,  was  made  with  express 
intent  to  delay,  hinder  and  defraud  Tyree's 
creditors.     The  sale  by  the  trustee  and  the 
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purchase  by  Robert  C.  Snoddy  was  but  the 
second  stejp  in  the  plan  of  fraud  concocted 
between  Tyree  and  Robert  C.  Snoddy. 
Althoug-h  this  deed  and  the  sale  under  it 
may  bind  the  parties  to  the  fraud,  yet  as 
ag'ainst  Tyree's  creditors,  they  have  no 
effect  whatever.  After  Snoddy' s  death  his 
administrator  succeeded  to  the  title  of  his 
intestate,  to  l^e  applied  in  the  due  course  of 
administration ;  this  title,  as  already  said, 
was  good  ag^ainst  Tyree,  but  void  against 
his  creditors.  I  do  not  understand  the  ap- 
pellant's counsel  to  insist  that  this  succes- 
sion of  itself  gave  the  title  any  additional 
strength.  It  is  insisted,  however,  that 
events  occurring  since  Snoddy' s  death, 
have  perfected  the  title  held  by  his  distrib- 
utees; that  the  possession  of  the  slave  for 
five  years  by  the  administrator  him- 

368  self  gives  *title  under  the  statute  of 
limitations;  or  if  the   administrator 

held  for  less  than  five  years,  his  possession 
may  be  added  to  that  of  the  distributee  the 
appellant,  and  thus  make  five  years,  the 
limit  prescribed  by  the  statute.  It  is  fur- 
ther insisted  that  the  appellant,  having 
received  the  slave  as  part  of  her  share  in 
the  distribution  of  her  husband's  estate, 
without  notice  of  fraud,  must  be  regarded 
as  a  purchaser  for  value  without  notice,  and 
be  protected  as  such. 

The  bar  prescribed  by  the  statute,  Code 
of  Virginia,  ch.  149,  {  13,  p.  593,  cannot  be 
relied  on  in  this  case.  The  legislature 
thereby  intended  to  protect  mere  volunteers 
chargeable  with  fraud  only  by  construction 
of  law,  after  five  years.  But  if  actual  fraud 
exist,  and  thereby  a  creditor  have  right  for 
a  **cause,"  other  than  **want  of  considera- 
tion deemed  valuable  in  law,"  to  impeach 
the  transaction,  the  plain  terms  of  the  stat- 
ute leave  this  right  as  it  was  before  the 
Code  was  enacted.  That  the  title  of  Snoddy 
is  tainted  with  actual  fraud,  is  alleged  in 
the  answer  and  shown  by  the  proof;  and 
thus  the  case  is  not  affected  by  the  statute 
last  referred  to. 

It  is  somewhat  difficult  to  understand  how 
and  against  whom  the  appellant's  counsel 
propose  to  apply  the  statute  of  limitations. 
It  cannot  be  against  Tyree ;  his  title  as  be- 
tween himself  and  Snoddy  had  passed  by 
the  deed  and  the  sale  under  it:  He  had  no 
cause  of  action  which  could  be  asserted  at 
any  time.  The  statute  cannot  be  said  to 
bar  a  cause  of  action,  if  such  cause  never 
existed.  It  cannot  be  against  the  appellees 
Haskins  and  Terry.  If  their  rights  in  re- 
gard to  the  property  shall  be  held  to  date 
from  April  1848,  when  their  judgment  was 
obtained,  or  shortly  thereafter  when  their 
execution  was  issued,  five  years  had  not 
elapsed  when  the  levy  was  made ;  and  for 
this  reason,  if  no  other  existed,  it  must  be 
held  that  the  statute  does'  not  apply. 
Without  pointing. out  other  difficulties. 

369  *in  the  way  of  the  attempt  to   apply 
the  statute,    I  am  of  opinion  to  rest 

the  case  upon  the  ground  so  clearly  stated 
by  Judge  Leigh  in  the  opinion  reported  in 
Wilson  V.  Buchanan,  7  Gratt.  334,  343. 
Although  the  case  just  cited  was  one  grow- 


ing out  of  a  voluntary  conveyance,  and 
thus  fraudulent  only  by  construction  of  law, 
and  although  a  case  like  it  might  now  be 
decided  otherwise,  under  the  statute,  Code 
of  Virginia,  p.  593,  <  13,  yet  at  the  Ume  it 
was  decided  constructive  frauds  and  actual 
frauds  stood  upon  the  same  ground,  and  the 
decision  gave  the  same  rule  in  regard  to 
both.  Actual  fraud  is  not  protected  b^  the 
statute  last  cited ;  and  thus  the  authority  to 
that  decision  applies  in  all  its  force  to  the 
case  before  us.  Notwithstanding  the  opin- 
ions of  some  of  the  judges  in  the  case  of 
Hutson's  adm'r  v.  Cantril,  11  Leigh  136, 
the  case  cited  from  7  Gratt.  should  be  ad- 
hered to  as  well  because  of  its  intrinsic 
justice,  as  of  the  unanimous  sanction  given 
to  it  by  this  court. 

The  appellant's  pretension  that  she  is  to 
be  reganled  as  a  purchaser  for  value  with- 
out notice  is  without  warrant.  This  alleged 
purchase  rests  upon  the  single  fact  that  she 
took  this  slave  as  part  of  her  distributive 
share  in  her  husband's  personal  estate,  thus 
leaving  his  value  to  be  applied  for  the  ben- 
efit of  the  other  distributees  out  of  the  other 
personal  estate.  If  the  distributees  were 
mistaken  in  regard  to  the  value  of  the  dis- 
tributable surplus,  in  holding  the  slave  in 
question  to  belong  to  the  estate,  the  obvious 
remedy  is  to  correct  the  mistake,  not  to 
perpetuate  it.  The  appellant  had  her  rights 
in  the  true  surplus  only ;  this  surplus,  upon 
the  facts  appearing  in  the  record,  is  ascer- 
tained by  deducting  the  amount  of  the  lien 
on  the  slave  from  the  larger  and  mistaken 
amounts  which  had  been  distributed.  By 
erroneously  including  this  slave  the  surplus 
and    her  interest  are  made  to  appear  larger 

than  they  ought  to  be. 
370  *The  case  of  Huston's  adm'r  v.  Can- 
tril, 11  Leigh  136,  relied  on  by  the  ap- 
pellant's counsel,  laffords  no  support  to  the 
case  of  their  client.  If  we  should  concede 
aUthat  was  said  by  all  or  any  of  the  judges 
in  that  case,  yet 'the  facts  of  this  case  are 
so  widely  different  from  those  in  that,  as 
to  deprive  that  case  of  all  weight  in  the  de- 
cision of  this.  In  the  case  from  11  Leigh 
the  conveyance  alleged  to  be  fraudulent  was 
made  before  the  marriage,  and,  as  supposed 
by  some  of  the  judges,  may  in  some  degree 
have  induced  the  marriage;  in  our  case  it 
is  not  alleged  that  the  conveyance  was  made 
before  the  marriage,  and  it  is  probable  at 
least,  it  was  made  afterwards.  In  the  case 
from  11  Leigh,  the  husband  claimed,  as 
purchaser  b3^  marriage,  the  absolute  title  to 
the  slaves ;  in  our  case  the  widow  does  not 
claim  to  have  the  absolute  title  but  only  a 
life  estate  in  one-third  part  of  her  husband's 
slaves.  In  our  case  it  is  not  alleged  that 
marriage  entered  or  could  enter  into  the 
consideration  at  all,  but  the  only  considera- 
tion alleged  is  the  giving  up  a  claim  on 
other  portions  of  the  estate,  and  having  re- 
ceived in  lieu  thereof  this  slave  as  part  of 
her  distributive  share.  This  is  the  same 
as  to  say  that  distributees  (mere  volunteers) 
of  the  fraudulent  grantee,  by  foregoing 
part*of  a  claim  op  a  surplus  which  includes 
the    fruit   of  the  fraud,  in  consideration  of 
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the  property  fraudulently  acquired  thereby, 
became  purchasers.  This  pretension  keeps 
out  of  view  the  fact  that  the  whole  personal 
estate  of  such  grantee  may  be  held  liable  to 
make  good  to  creditors  any  injury  done  to 
them  by  the  fraud.  In  the  case  before  us 
the  alleged  consideration  and  subject  of  sale 
might  both  be  held  liable  to  the  creditors, 
if  necessary  for  their  indemnity;  and  it  is 
clearly  wrong  to  permit  the  distributees  to 
divide  the  estate  into  two  parcels  between 
themselves,  calling  one  a  consideration, 
the  other  a  subject  of  sale,  and  thus  with- 
draw those  parcels,  or  either  of  them,  from 
their  liability  to  the  superior  claims  of  the 

*  creditors. 
371  *I  am  of  opinion   that   neither   the 

statute  of  limitations  nor  the  alleged 
purchase  should  prevent  the  levy  of  the 
execution,  and  that  the  decree  should  be 
affirmed. 

DANIEL,  J.,  concurred  in  the  opinion  of 
Samuels,  J. 

MONCURE  and  LEE,  Js.,  thought  this 
court  had  no  jurisdiction  of  the  case.  But 
on  the  merits  they  concurred  in  the  opinion 
of  Samuels,  J. 

Decree  affirmed. 


372        *William  &  Mary  College  v.  Pow- 
ell &  al8. 

April  Term,  1865,  Riclimond. 

(Absent  Allen,  P.) 

I.  Postnuptial  SettleoientJ— Consideration  — Compe- 
tency off  Witnesses.*— A  postnuptial  settlement  is 
made  by  a  husband  upon   his   wife.    The   wife 

afterwards  dies;  and  then  a  bill  is  filed  by  a  cred- 

- — ■ I 

^Husband  and  Wife— Witnesses— Competency.— See 

the  principal  case  cited  in  Warwick  v.  Warwick,  31 
Gratt.  77;  Pink  v.  Denny.  75  Va*.  669;  Smith  v.  Brad- 
ford, 76  Va.  766;  Marks  v.  Spencer,  81  Va.  768; 
DeFarsres  v.  Ryland,  87  Va.  404,  12  S.  E.  Rep.  806; 
Swann  v.  Housman.  90  Va.  818,  20  S.  E.  Rep. 
830;  Oliver  v.  Hayes.  I  Va.  Dec.  188.  See  also,  foot- 
note to  Warwick  v.  Warwick,.  31  Qratt.  70.  See, 
further  on  this  subject,  monofirraphic  note  on  '*Hus- 
band  and  Wife." 

tPostnuptlal  Settlements — Consideration — Relln- 
quishment  off  Dower  Rliphts.— It  seems  well  settled 
that  the  relinquishment  of  the  wife's  rifirht  of  dower 
constitutes  a  yaluable  consideration  to  support  a 
postnuptial  settlement,  as  ag-ainst  the  creditors  of 
the  husband,  to  the  extent  of  the  value  of  the  dower; 
nor  will  the  fact  that  such  settlement  was  fraudu- 
lently made  affect  this.  See  the  principal  case  cited 
as  authority  for  this  proposition  in  Burwell  v. 
Lumsden,  84  Qratt  448, 446.  and  foot-note,  where  there 
is  a  collection  of  cases  in  point;  Davis  v.  Davis.  25 
Oratt.688:  Oatewoody.Gatewood.75Va.  418;  Strayer 
V.  LonfiT,  86  Va.  569, 10  S.  E.  Rep.  674;  Ficklin  v.  Rixey, 
89  Va.  884.  17  S.  E.  Rep.  826;  Flynn  v.  Jackson,  93 
Va.  847,  25  S.  E.  Rep.  1. 

And  in  Glascock  v.  Brandon.  85  W.  Va.  91,  12  S.  E. 
Rep.  1104.  the  court  makes  use  of  the  foUowinsr 
lansruasre:  "Blanton  v.  Taylor.  Gilmer.  209,  was 
decided  in  November.  1820.    It  decides  that  provision 


itor  of  the  husband,  against  her  children,  to  set 
aside  the  settlement  as  fraudulent  as  to  the  cred- 
itor. The  husband  is  not  a  competent  witness  to 
prove  the  consideration  upon  which  the  settle- 
ment was  made. 
a.  Same— Same— Dower  ReHnqnishedt- Bvldeoes— I 


in  lieu  of  dower  will  not  be  disturbed  as  frandulent, 
as  far  as  it  is  only  equivalent  to  dower.'  It  was 
preceded  by  Quarles  v.  Lacy,  4  Munf.  251,  and  by 
Gosden  v.  Tucker's  Heirs.  6  Munf.  1 ;  the  latter  bold- 
insr  that  a  parol  afixeement  between  husband  and 
wife  that,  in  consideration  of  her  Joining  him  in  a 
conveyance  of  a  parcel  of  her  lands,  he  wonld 
purchase  certain  other  lands,  etc..  for  her.  Is  rood 
and  enforceable  in  equity  against  his  helrK.  Blan  ton 
V.  Taylor  was  followed  by  Harvey  v.  Alexander.  1 
Rand.  (Va.)  219  (1822).  which  decides  that,  "where  a 
deed  is  made  in  consideration  of  natural  love  and 
affection,  and  the  further  consideration  of  one 
dollar,  parol  proof  may  be  admitted  of  other  vain- 
able  considerations. '  'A  wife  parting  with  her  dower 
risrht  in  real  property  forms  a  sufficient  considera- 
tion for  a  subsequent  deed  conveying  other  property 
for  her  benefit'  In  Taylor  v.  Moore.  2  Rand.  (Va.) 
663  (1824),  the  question  was  fully  considered  and 
discussed.  The  court  holds  that  'if  a  married  woman 
relinquishes  her  dower  in  lands  under  a  promise 
that  other  property  shall  be  settled  on  her  as  a 
compensation,  such  settlement  will  be  ffood.  al- 
thouith  made  after  the  relinquishment,*— here  five 
years  after  the  verbal  agreement:  'but.  if  the  value 
of  the  property  settled  exceeds  the  value  of  the 
dower  relinquished,  the  deed  should  be  set  aside  as 
to  the  excess  and  supported  as  to  the  residue.'  In 
the  case  of  Vlllliam  <k  Mah/  College  v.  Powell,  12  OratL 
S72-385  (1856),  the  cases  are  discussed,  and  the  doctrine 
reaffirmed.  Therefore  we  may  conclude  that  the 
rule  of  law  with  us  is  that  a  postnuptial  settlement 
by  the  husband  In  favor  of  the  wife,  or  wife  and 
children  made  in  pursuance  of  a  fair  and  definite 
contract,  by  parol  or  otherwise,  and  for  a  valuable 
consideration,  such  as  the  relinquishment  of  dower 
actually  made  by  the  wife,  will  be  held  g-ood  airainst 
his  sreneral  creditors.  'And  althoufirh  it  may  have 
been  made  under  such  circumstances  that  it  must 
be  pronounced  fraudulent  and  void  as  to  the  credit- 
ors of  the  husband,  yet.  if  the  wife  has  relinquished 
her  Interest  in  property  on  the  faith  of  such  settle- 
ment, it  will  be  held  fifood  to  the  extent  of  a  jnst 
compensation  for  the  Interest  which  she  may  have 
parted  with;  and  this,  though  the  settlement  may 
have  been  made  subsequent  to  the  relinquishment.' 
Lkb!  J.,  in  ^'illiam  dt  Mary  Colleger,  Powell,  l9^GraU. 

385." 

See  monographic  note  on  "Fraudulent  and  Volun- 
tary Conveyances"  appended  to  Cochran  v.  Paris* 
11  Gratt  348:  monosrraphic  fwte  on  "Dower"  ap- 
pended to  Davis  V.  Davis,  25  Gratt  587. 

Same— Same— 5ame—Presnm|»tlon.— If  the  deed  in 

which  the  wife  relinquishes  her  dower  rlirht  in  the 
land  thereby  conveyed  contains  a  recital  of  an 
agreement  of  her  husband  to  settle  other  property 
to  her  use  In  consideration  of  such  relinquishment 
then  the  deed  of  settlement  subsequently  made  will 
be  presumed  to  be  in  the  fulfillment  of  that  a4rree- 
ment  A  like  presumption  will  arise  if  the  deeds 
are  contemporaneous  or  about  the  same  time,  so 
as  to  constitute  one  transaction,  or  if  the  relinquish- 
ment and  settlement  are  by  the  same  instrument, 
or  if  the  deed  of  settlement  is  first  made  pur- 
porting on  its  face  to  be  in  consideration  of  her  re* 
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dtals  IQ  Deeds. t— Such  a  settlement  is  made,  wblcb 
recites  that  the  consideration  in  part  is  the  agree- 
ment by  the  wife  to  unite  in  a  conveyance  of  land, 
a  part  of  which  is  her  own  derived  from  her 
father,  and  In  another  part  of  which  she  has  a 
rifirht  of  dower,  for  the  purpose  of  payinsr  a  debt 
of  her  husband:  and  she  does  afterwards  unite 
in  the  conveyance.  The  deeds  themselves  are 
proofs  of  the  consideration,  and  the  settlement 
will  be  sustained  to  the  extent  of  the  value  of  the 
interests  she  conveys. 

linquishment  in  the  other  deed,  and  such  deed  of 
relinquishment  follows  the  settlement  But  where 
the  relinquishment  of  the  wife's  interest  has  been 
first  made  by  deed  containinff  no  recital  of  an 
agreement  to  make  a  settlement  in  consideration 
thereof,  and  a  subsequent  settlement,  made  two 
years  afterwards,  as  in  this  case,  is  sought  to  be  set 
up.  there  must  be  distinct  proof  of  the  previous 
affreement  Fink  v.  Denny,  75  Va.  660,  citlnsr  Blow  v. 
Maynard.  fujnra;  Price  v.  Thrash,  SOGratt  515  (which 
cites  the  principal  case) ;  Campbell  v.  Bowles,  Id. 
652.  See,  in  accord,  the  principal  case  also  cited  in 
Beecher  v.  Wilson,  84  Va.  818,  6  S.  £.  Rep.  209: 
Kea^y  v.  Trout,  85  Va.  401, 7  S.  E.  Rep.  829;  Strayer 
▼.  Liong,  80  Va.  561,  10  S.  E.  Rep.  674,  the  latter  case 
citing  also  Taylor  V.  Moore,  2  Rand.  568;  L>ee  v.  Bank, 
9Lieiffh200:  Harrison  v.  Carroll,  11  Leicrh  484:  Bur- 
well  V.  Lumsden,  24  Oratt  446:  Davis  v.  Davis.  26 
Oratt.  500. 

The  burden  of  proof  is  on  the  wife  to  prove  the 
previous  agreement.  See  the  principal  case  cited 
in  Perry  v.  Ruby,  81  Va,  328;  Campbell  v.  Bowles, 
80  Oratt.  668  (citing  also  Blow  v.  Maynard,  2  Leigh 
29;  Price  v.  Thrash,  80  Oratt.  615). 

$S«aM—5«ne— Evidence  of— RedtaU  bi  Deed.— Re- 
citals in  a  postnuptial  settlement  as  to  the  consid- 
eration, though  admissible  as  against  the  grantor 
and  persons  claiming  under  him.  are  not  evidence 
against  a  creditor  of  the  grantor  by  whom  the  fair- 
ness and  validity  of  the  deed  is  assailed.  The  prin- 
cipal case  was  cited  as  authority  for  this  proposition 
in  Price  v.  Thrash,  80  Oratt  528;  Brockenbrough  v. 
Brockenbrough.  81  Oratt.  607  (citing  also  Blow  v. 
Maynard,  2  L.eigh  29);  Perry  v.  Ruby,  81  Va.  885; 
Flynn  v.  Jackson,  98  Va.  846,  25  S.  E.  Rep.  1. 

See  generally,  monographic  note  on  "Deeds"  ap- 
pended to  Fiott  V.  Ck>m..  12  Oratt  564. 

Sana— Presmnption  of  Prand.— In  Yates  v.  Law,  86 
Va.  119, 9  S.  B.  Rep.  508.  it  is  said:  "In  a  long  line  of 
cases,  beginning  with  Blow  v.  Maynard,  2  Leigh  29, 
this  court  has  decided,  with  respect  to  postnuptial 
settlements,  that  although  such  a.sett!lementwill  be 
supported  where  it  appears  to  have  been  made  In 
execution  of  a  fair  contract,  founded  upon  a  valu- 
able consideration,  yet  from  the  relative  situation 
of  the  parties  and  the  convenient  cover  which  such 
settlements  afford  a  debtor  to  protect  his  property 
and  impose  upon  the  world,  they  are  always 
watched  with  jealousy.  Every  such  settlement, 
therefore,  where  the  settler  is  indebted,  is,  as 
against  his  existing  creditors,  presumed  to  be  vol- 
untary and  fraudulent,  and  will  be  so  declared, 
unless  those  claiming  under  it  can  show  the  con- 
trary; and  this  must  be  done,  if  at  all.  by  legal  and 
disinterested  evidence,  their  own  answers  not  be- 
ing evidence  in  their  favor,  where  no  discovery,  by 
way  of  evidence,  is  sought  of  them.  Wiltiam  dt 
Mary  CoUtae  v.  Powell,  J2  Oratt.  873:  Price  v.  Thrash, 
00  Id.  515;  Fink,  Brother  &  Co.  v.  Denny.  75  Va.  668; 
Hatcher  v.  CJrews,  78  Id.  465;  Perry  v.  Ruby.  81  /<t 


3.  Deeds  of  Trast— BqaitaMe  Lieaf-Case    at  Bar.— A 

husband  conveys  a  tract  of  land,  one  part  of  which 
is  his  own  and  the  other  part  is  his  wife's  maiden 
land,  in  trust  to  secure  a  dett  Afterwards  the 
husband  and  wife  unite  in  a  conveyance  of  the 
land  to  a  third  person,  upon  the  consideration  of 
five  hundred  dollars,  and  that  the  grantee  will 
pay  the  debt  to  secure  which  the  land  had  been 
conveyed  in  trust  by  the  husband.  The  creditor 
has  an  equitable  lien  upon  the  land  under  this 
last  deed,  which  is  good  against  parties  claiming- 
under  the  grantee.  And  if  the  five  hundred  dol- 
lars has  not  been  paid,  it  will  be  postponed  to  the 
creditor's  Hen. 

4.  Same— Sale  by  Trastee-No  MeiHoraiidiiiii  of  Pur- 
chase—Bftact.|— A  trustee  sells  land  and  bids  it  in 
for  the  creditor,  but  no  conveyance  or  memoran- 
dum in  writing  of  the  purchase  Is  made,  nor  is 
possession  taken,  but  the  possession  remains  in 
the  former  owner,  under  an  agreement,  as  it  Is 
said,  with  the  trustee,  who  is  the  agent  of  the 
creditor,  that  the  said  owner  shall  take  it  at  the 
bid.  The  purchase  is  not  valid,  and  the  creditor 
will  not  be  charged  with  the  land  at  the  price  at 
which  it  was  bid  in. 

8.  Principal  and  Sarety— Reversion  of  the  Relationship 
■  -Case  at  Bar.— There  is  a  principal  and  a  surety  in  a 
bond;  and  the  principal  conveys  land  to  the  surety 
in  consideration  that  the  surety  will  pay  the  debt 
This  does  not  convert  the  surety  Into  the  principal 
and  the  principal  into  the  surety  in  respect  to  the 
creditor:  so  that  the  original  principal  may  be 
released  by  the  dealing  of  the  creditor  with  the 
original  surety. 

373  *Thoma8  J.  Powell  being  indebted 
to  William  and  Mary  college,  he  ex- 
ecuted his  bond,  bearing  date  the  25th  day 
of  April  1836,  with  George  N.  Powell  as  his 
surety,  to  the  college,  for  one  thousand  five 
hundred  dollars,  payable  on  demand:  And 
on  the  same  day  he  executed  a  deed  by 
which  he  conveyed  to  Edmund  Christian, 
who  was  the  bursar  of  the  college,  a  tract 
of  land  in  the  county  of  King  William, 
described  as  containing  three  hundred  and 
ninety  acres,  in  trust  to  secure  the  payment 
of  said  debt.  One  moiety  of  this  land  in 
quantity,  and  that  part  of  it  on  which  was 
the  dwelling-house,  was  the  property  of 
Powell's  wife,  of  which  he  was  tenant  by 
the  curtesy;  the  other  moiety  Powell  had 
purchased  of  one  of  the  heirs  of  Mrs. 
Powell's  father.  Her  moiety  was  much 
the  most  valuable. 

817;  Witz  V.  Osbnm.  88  Id.  287.  2  S.  E.  Rep.  83:  Rlxey 
V.  Deitrick,  86  Va.  42. 0  S.  E.  Rep.  615."  See,  In  accord. 
Keagy  v.  Trout,  86  Va.  401,  7  S.  E.  Rep.  888.  See  also, 
principal  case  cited  la  Lewis  v.  Mason,  84  Va.  738,  10 

5.  E.  Rep.  820.  See  monographic  note  on  ''Fraudulent 
and  Voluntary  Conveyances'*  appended  to  Cochran 
V.  Paris.  11  Gratt.  84&  For  further  information  on 
this  subject,  see  monographic  note  on  "Fraudulent 
and  Voluntary  Conveyances"  appended  to  Cochran 
V.  Paris.  11  Gratt.  848. 

fequltabie  Mortgages.— See  principal  case  cited  In 
Atkinson  v.  Miller.  84  W.  Va.  121,  11  S.  E.  Rep.  1006. 

I  Sale  of  Realty— Statute  of  Frauds.— where  a  sale  of 
realty  Is  made  by  a  trustee,  and  no  memorandum  Is 
made  in  writing  by  the  trustee,  such  sale  is  void 
under  the  statute  of  frauds.  Ralplisnyder  v.  Shaw, 
45  W.  Va.  087.  81  S.  E.  Rep.  960. 
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By  deed  bearing  date  the  Ist  of  April 
1841,  Thomas  J.  Powell  and  Mary  E.  his 
wife,  in  consideration  ,of  the  sum  of  five 
hundred  dollars  in  cash,  and  for  the  further 
consideration  that  George  N.  Powell  should 
pajr  Christian,  ag^ent  of  William  and  Mary 
college,  the  debt  aforesaid  of  one  thousand 
five  hundred  dollars,  with  its  accruing  in- 
terest, conveyed  to  said  George  N.  Powell 
the  said  tract  of  land,  described  as  contain- 
ing three  hundred  and  three  acres. 

In  1841  George  N.  Powell  bad  become 
personally  indebted  to  the  college;  and  on 
the  27th  of  September  of  that  year,  he  ex- 
ecuted to  the  college  his  bond  for  six  hun- 
dred and  forty -eight  dollars  and  ninety-one 
cents;  payable  one-sixth  thereof  annually, 
with  interest  payable  annually,  from  the 
date  of  the  bond. 

In  1846  Christian,  the  agent  of  the  col- 
lege, instituted  actions  on  both  the  above 
mentioned  bonds  in  the  Circuit  court  of 
King  William  county.  The  process  in  the 
first  case  was  not  served  upon  Thomas  J. 
Powell,  who  had  then  removed  from  the 
county,  but  it  was  served  on  George  N. 
Powell;    and    judgments    were     recovered 

against  him. 
374  ^Whilst  these  actions  were  pending, 
George  N.  Powell,  by  deed  bearing 
date  the  6th  day  of  April  1846,  conveyed  to 
Frances  W.  Scott  the  tract  of  land  which 
had  been  conveyed  to  him  by  Thomas  J. 
Powell  and  wife,  and  describing  it  as  that 
land,  and  also  other  lands,  slaves,  and  in- 
deed all  his  property,  in  trust  to  secure 
numerous  creditors  named  in  the  deed. 
These  creditors  were  divided  into  three 
classes.  The  first  embraced  a  number  of 
persons,  to  whom  he  stated  he  owed  small 
debts,  anc[  a  debt  of  five  hundred  dollars 
stated  to  be  due  to  James  H.  Powell.  The 
second  class  embraced  debts  stated  to  be 
dae  to  his  children,  amounting  to  upwards 
of  four  thousand  dollars.  And  the  third 
class  embraced  the  two  debts  due  to  William 
and  Mary  college.  Scott,  the  trustee,  was 
about  to  proceed  to  sell  the  trust  property, 
when  the  college  obtained  an  injunction  to 
the  sale,  from  the  judge  of  the  Circuit  court 
of  King  William  county:  The  bill  was 
sworn  to  by  Christian,  the  bursar  of  the 
college.  It  set  out  the  debts  aforesaid  due 
from  the  Powells  to  the  college,  and  stated 
that  judgments  had  been  recovered  upon 
them,  and  that  the  same  were  still  due.  It 
stated  the  conveyance  by  Thomas  J.  Powell 
in  trust  to  secure  the  debt  he  owed ;  and 
the  subsequent  deed  by  Thomas  J.  Powell 
and  wife  to  George  N.  Powell,  and  also  the 
deed  of  the  latter  to  Scott;  and  charged 
that  the  two  last  were  fraudulent  and  void 
as  to  the  college.  And  the  prayer  of  the 
bill  was  for  an  injunction,  and  for  a  re- 
ceiver. That  the  said  trust  deed  might  be 
declared  void,  and  the  property  applied  to 
the  plaintiffs*  debts,  and  for  general  relief. 

George  N.  Powell,  in  his  answer,  did  not 
question  that  the  debt  of  one  thousand  five 
hundred  dollars  was  due,  but  he  denied  that 
the  deed  from  Thomas  J.  Powell  and  wife 
to  him  was   i^raudulent;  and    insisted    that 


his  deed  to  Scott  did  not  deprive  the  college 
of  their  lien  under  the  deed   of  tmst 

375  from  Thomas  J.  *Powell  to  secure  his 
debt  to  the  college,  but  that  that  land 

was  primarily  liable  to  that  debt.  He  also 
denied  that  the  deed  to  Scott  was  fraudu- 
lent, or  that  the  debts  stated  to  be  due  to 
his  children  were  simulated. 

In  November.  1847  a  decree  was  made  in 
this  cause  by  consent,  by  which  the  property 
was  directed  to  be  sold ;  and  it  was  provided, 
that  should  the  plaintiffs  t>ecome  the  pur- 
chasers of  the  land  conveyed  by  Thomas  J. 
Powell  to  Edmund  Christian,  to  secure  the 
debt  of  one  thousand  five  hundred  dollars, 
the  commissioner  was  to  take  a  written 
memorandum  of  the  sale  signed  by  the 
plaintiffs  or  their  agent,  without  further 
security,  and  return  the  same  with  his  re- 
port. Under  this  decree  this  land  was  sold, 
and  was  purchased  by  Christian  for  the 
college  at  seven  hundred  and  two  dollars, 
and  the  sale  was  reported  to  the  court :  And 
it  does  not  appear  in  this  record  what  fur- 
ther has  been  done  in  that  cause. 

By  deed  bearing  date  the  first  day  of  Jan- 
uary 1839,  Thomas  J.  Powell  conveyed  to 
James  Bosher  a  tract  of  between  eighteen 
and  nineteen  acres  of  land  lying  in  the 
county  of  Henrico  near  the  city  of  Rich- 
mond, four  slaves  and  some  household  fur- 
niture, in  trust  for  the  separate  use  of  his 
wife  Mary  E.  Powell  during  her  life,  with 
a  general  power  of  appointment;  and  if 
she  should  make  no  appointment,  to  her 
heirs.  And  Mrs.  Powell  was  authorized  to 
direct  a  sale  and  reinvestment  of  any  part 
of  the  trust  property.  This  deed  recited 
that  Mary  E.  Powell  was  the  owner  of  the 
tract  of  three  hundred  and  three  acres  of 
land  in  King  William,  before  mentioned, 
and  had  theretofore  agreed  that  it  might  be 
sold  by  her  husband,  and  that  she  would 
join  in  the  conveyance  thereof,  on  the  con- 
dition of  a  settlement  to  her  separate  use 
of  property  equivalent  therefor;  and  that 
with  an  understanding  that  the  land  men- 
tioned in  this  deed  should  be  thus  settled, 
she  did  theretofore  by  the  said  James 

376  Bosher  as  her  next  *f  riend,  out  of  her 
own  private  funds  or  pin  money,  pay 

the  sum  of  six  hundred  dollars  to  William 
A.  Carter,  in  part  for  the  purchase  of  the 
same.  And  upon  these  considerations,  as 
well  as  of  natural  love  and  affection,  the 
settlement  was  made.  This  deed  was  ex- 
ecuted by  Thomas  J.  Powell,  Bosher  the 
trustee,  and  Mrs.*  Powell.  At  the  time  of 
the  execution  of  this  deed  Thomas  J.  Powell 
was  in  embarrassed  circumstances,  and  be- 
came insolvent. 

The  land  conveyed  in  the  deed  of  January 
1839  was  sold  by  the  direction  of  Mrs. 
Powell,  and  the  proceeds  were  invested  in 
a  lot  in  the  city  of  Richmond.  Mrs.  Powell 
died  prior  to  1805,  leaving  ten  children,  and 
without  having  exercised  her  power  of  ap- 
pointment :  And  in  November  1850  Bosher 
the  trustee  conveyed  the  trust  property  to 
her  children.  He  afterwards  purchased 
three  of  the  interests  of  the  children  in  the 
property. 
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In  1851  the  parties  interested  in  this  prop- 
erty instituted  a  suit  in  the  County  court  of 
Henrico  for  the  purpose  of  having*  it  sold 
and  divided ;  and  a  decree  was  made  ap- 
pointing Herbert  A.  Claiborne  a  commis- 
sioner to  sell  and  distribute  the  proceeds. 
The  sale  was  made,  and  the  net  proceeds  of 
the  slaves  amounted  to  one  thousand  eight 
hundred  and  ninety-eight  dollars  and  thirty- 
five  cents.  The  lot  sold  for  one  thousand 
dollars. 

Before  the  proceeds  of  the  sale  aforesaid 
were  paid  over  to  the  parties,  William  and 
Mary  College  filed  a  bill  in  the  Circuit 
court  of  Henrico  against  Thomas  J.  Powell, 
Bosher  and  the  children  of  Mary  Powell, 
in  which  they  state  the  indebtedness  of 
Thomas  J.  Powell  to  the  college,  and  the 
deed  of  trust  given  to  secure  it,  the  convey- 
ance by  George  N.  Powell  to  Scott,  and 
their  suit  in  the  Circuit  court  of  King  Wil- 
liam, the  consent  decree  and  their  purchase 
of  the  King  William  land;  the  in- 
377  solvency  of  Thomas  J.  *Powell,  and 
his  deed  of  the  1st  of  January  1839  to 
Bosher,  the  subsequent  sale  of  the  land  in 
Henrico,  and  reinvestment  of  the  proceeds, 
the  death  of  Mrs.  Powell,  and  the  proceed- 
ings in  the  County  court  of  Henrico,  as 
hereinbefore  detailed.  They  charge  that 
the  settlement  upon  Mrs.  Powell  is  fraudu- 
lent and  void  as  to  the  creditors  of  Thomas 
J.  Powell ;  and  insist  that  the  said  property 
in  the  hands  of  the  voluntary  donees,  is 
liable  to  satisfy  their  debts.  And  they  pray 
that  the  deed  of  the  1st  of  January  1839, 
and  the  subsequent  deeds  made  by  the  de- 
fendants conveying  that  property,  may  be 
declared  null  and  void  as  to  the  plaintiffs; 
and  that  the  said  property,  or  its  proceeds 
in  the  hands  of  the  commissioner  Claiborne, 
may  be  subjected  to  satisfy  the  debt  due  to 
them  from  Thomas  J.  Powell. 

Bosher  answered  the  bill,  and  after  ad- 
mitting the  facts  as  to  the  settlement,  as 
before  stated,  alleged  that  after  the  trust 
had  terminated,  and  the  trust  subject  had 
been  conveyed  to  the  children  of  Mrs. 
Powell,  he  had  purchased  the  interest  of 
one  of  the  children,  which  he  had  after- 
-wards  conveyed  to  Alexander  Houchins, 
who  had  married  a  daughter  of  Mrs.  Powell ; 
and  that  he  had  afterwards  purchased  the 
interests  of  two  other  of  the  children,  for 
which  he  had  receiv€^d  a  conveyance.  That 
he  had  never  heard  it  questioned,  until  the 
filing  of  the  plaintiffs*  bill,  that  the  settle- 
ment was  for  valuable  consideration ;  and 
be  was  still  satisfied  that  there  was  no  rea- 
sonable ground  for  the  attempt  then  made 
to  subject  the  trust  subject. 

The  children  of  Mrs.  Powell  also  an- 
swered. They  insist  that  the  settlement  of 
January  1st,  1839,  was  for  valuable  consid- 
eration. They  state  that  after  the  convey- 
ance of  the  King  William  land  by  Thomas 
J.  Powell  and  wife  to  George  N.  Powell, 
that  land  was  put  up  for  sale  by  EMmund 
Christian,  as  the  bursar  of  the  college, 
when  the  sum  of  one  thousand  seven 
378  hundred  Mollars  was  bid  for  it  by  a 
highly    respectable    gentleman;    and 


that  thereafter.  Christian  bid  it  in  at  the 
price  of  one  thousand  seven  hundred  and 
five  dollars. 

And  they  insist  that  the  debt  of  one 
thousand  five  hundred  dollars  should  be 
credited  for  this  sum. 

In  February  1853  the  cause  came  on  to  be 
heard,  when  the  court  directed  one  of  its 
commissioners  to  ascertain  and  report  the 
nature  and  extent  of  the  consideration  paid 
and  surrendered  by  Mary  B.  Powell  for  the 
settlement  made  upon  her  by  the  deed  of 
the  1st  day  of  January  1839  from  Thomas 
J.  Powell   to  James  Bosher. 

The  defendants  introduced  before  the 
commissioner  Thomas  J.  Powell  as  a  wit- 
ness, and  he  was  objected  to  as  incompetent 
by  the  plaintiffs,  on  the  ground  that  he 
was  the  husband  of  Mary  B.  Powell  as  well 
as  grantor  in  the  deed.  He  stated  that 
previous  to  the  execution  of  that  deed,  there 
was  an  agreement  between  himself  and  his 
wife.  That  having  purchased  the  tract  of 
eighteen  acres  of  land  conveyed  in  the  deed 
for  one  thousand  six  hundred  dollars,  and 
finding  he  could  not  pay  for  it  by  six  hun- 
dred dollars,  and  still  owing  the  college  a 
debt,  Mrs.  Powell  told  him  that  she  had 
about  six  hundred  dollars,  which  she  had 
made  from  the  sale  of  turkeys,  and  work, 
and  other  savings,  which  she  had  been  lay- 
ing up  for  several  years,  and  that  if  he 
would  make  her  a  right  to  this  tract  of  land, 
she  would  pay  the  six  hundred  dollars,  and 
convey  her  interest  in  the  land  she  had 
inherited  from  her  father,  and  in  some  other 
lands  he  had  bought'  adjoining  the  same, 
for  the  express  benefit  of  the  college.  And 
he  stated  that  the  deed  afterwards  executed 
by  himself  and  his  wife  to  George  N. 
Powell  was  intended  to  carry  out  this 
agreement.  The  witness  valued  the  four 
slaves  conveyed  in  the  deed  at  from  ^ye 
hundred  to  six  hundred  dollars ;  he  stated 
that  slaves  then  sold  very  low,  and  that 
both  the  men  were  confirmed  invalids ; 
379  *^and  that  one  of  them  had  been  valued 
when  received  at  fifty  dollars,  and 
was  since  dead.  Of  the  other  two  one  was 
a  woman,  and  the  other  her  infant.  The 
furniture  he  valued  ^at  about  one  hundred 
and  ninety  dollars.'  He  also  stated  that 
Christian  informed  him  that  he  had  pur- 
chased the  King  William  land  for  the  col- 
lege at  one  thousand  seven  hundred  and 
five  dollars,  and  that  he  had  let  it  off  to 
George  N.  Powell;  and  that  witness  told 
him  that  he  had  done  wrong,  and  that  wit- 
ness considered  himself  exonerated,  as  he 
had  done  that.  This  sale  took  place  in  1841 
or  1842. 

The  only  witness,  beside  Powell,  who 
spoke  of  the  purchase  of  the  land  by  Ed- 
mund Christian,  was  Warner  Eklwards.  He 
says  that  Major  Christian  offered  for  sale 
at  public  auction,  at  King  William  court- 
house, a  tract  of  land  formerly  owned  by 
Thomas  J.  Powell,  proclaimed  by  the  crier 
to  be  the  property  of  George  N.  Powell. 
That  witness  was  authorized  by  Dr.  Lemuel 
Bdwards  to  bid  as  high  as  seventeen  hun- 
dred dollars  for  him,  for   the  tract  of  land, 
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which  he  did,  and  he  was  overbid  by  Major 
Edmund  Christian  five  dollars;  and  the 
land  was  knocked  out  to  him.  That  it  was 
the  land  on  which  Thomas  J.  Powell  lived 
at  the  time  he  removed  from  King*  William. 
That  he  considered  Dr.  Edwards  able  to 
pay  for  the  land  at  the  price  bid  for  it :  And 
that  the  sale  was  in  1841.  The  witness 
knew  nothing  about  the  land,  and  only 
knew  that  the  crier  stated  it  was  the  land 
of  George  N.  Powell. 

The  commissioner  made  his  report,  in 
which  he  set  out  the  principles  on  which 
he  had  estimated  the  value  of  Mrs.  Powell's 
dower  interest  in  the  land  of  her  husband, 
and  also  in  her  maiden  land  of  which  her 
husband  was  tenant  by  the  curtesy.  Mrs. 
Powell  being  forty-seven  years  old  and  her 
husband  forty-nine;  and  his  land  in  which 
she  had  a  dower  interest  being  valued  at 
six  hundred  dollars,  he  estimated  her 

380  *dower  interest   at  one   hundred  and 
sixty-four   dollars   and  seventy-three 

cents ;  and  her  land  being  valued  at  fifteen 
hundred  dollars,  he  valued  her  interest  in 
it  at  four  hundred  and  twenty-three  dollars 
and  twenty-six  cents:  the  two  interests 
making  five  hundred  and  ninety-seven  dol- 
lars and  ninet3'-nine  cents.  And  if  she 
was  to  be  allowed  for  the  six  hundred  dol- 
lars paid  out  of  her  savings,  the  value  of 
her  interest  in  the  trust  property  would  be 
eleven  hundred  and  ninety-seven  dollars 
and  ninety-nine  cents.  The  property  con- 
veyed in  trust  for  her,  the  commissioner 
estimated  at  two  thousand,  one  hundred 
and  eighty -seven  dollars  and  nineteen  cents, 
making  the  sum  received  by  Mrs.  Powell 
more  than  was  surrendered  and  paid  by 
her,  nine  hundred  and  eighty-nine  dollars 
and  twenty  cents.  The  commissioner  made 
two  statements  of  the  debt  due  by  Thomas 
J.  Powell  to  the  college,  in  one  of  which 
he  credited  the  amount  for  which  the  King 
William  land  sold  under  the  decree  in  the 
suit  pending  in  that  county,  seven  hundred 
and  two  dollars ;  and  in  the  other  he  cred- 
ited the  sum  of  seventeen  hundred  and  five 
dollars,  for  which  sum  it  was  insisted  by 
the  defendants.  Christian  had  purchased 
the  land  for  the  college. 

The  plaintififs  excepted  to  the  report :  first, 
to  any  allowance  whatever  in  the  way  of 
consideration  paid  by  Mrs.  Powell  for  the 
deed  of  settlebient  of  the  first  of  January 
1839;  and  second,  to  the  credit  of  seventeen 
hundred  and  five  dollars,  allowed  in  the 
second  statement  of  the  debt  due  to  the  col- 
lege. And  the  defendants  excepted,  so  far 
as  the  calculation  of  the  wife's  interest  in 
real  estate  is  founded  upon  Wigglesworth's 
tables. 

The  cause  came  on  to  be  finally  heard  on 

the  26th  of  March  1853,  when  the  court  held, 

that  the  deed   of   January  1st,    1839,    from 

Thomas  J.  Powell  to  Bosher,    having    been 

made  when   Powell   was   indebted   to 

381  the  ^plaintiffs,    was,  as  to  them,  null 
and  void,  except   to  the  extent  of  the 

interests  surrendered  by  Mrs.  Powell  in 
relinquishing  her  right  of  dower  in  the 
lands  of  her  husband,  and   her  right  to  her 


own  land.  And  the  court  further  held  that 
the  deed  of  the  first  of  April  1841  from 
Thomas  J.  Powell  and  wife  to  George  N. 
Powell  was  not  fraudulent  and  void»  inas- 
much as  the  deed  fully  recognizes  the 
plaintiffs*  debt,  and  increases  the  security 
for  its  payment,  by  making  the  whole  land 
liable  therefor.  The  court  further  held  that 
the  debt  due  to  the  plaintiffs  from  Thomas 
J.  Powell,  should  be.  credited  by  the  sum  of 
seventeen  hundred  and  five  dollars,  as  of 
the  19th  of  October  1841,  the  date  of  the 
sale,  when  the  land  was  bid  in  by  Christian 
for  the  plaintiffs.  And  the  court  confirm- 
ing the  commissioner's  report,  bo  far  as  it 
was  consistent  with  these  views,  and  over- 
ruling all  exceptions  in  conflict  therewith, 
decreed  that  Herbert  A.  Claiborne,  the 
commissioner  who  had  sold  the  settled 
property,  out  of  the  funds  in  his  hands, 
should  pay  to  the  plaintiffs  the  sum  of  four 
hundred  and  eighty-eight  dollars  and  sixty- 
five  cents,  with  legal  interest  on  two  hun- 
dred and  ninety  dollars,  part  thereof,  from 
the  19th  of  October  1841,  and  their  costs. 
From  this  decree  the  college  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Daniel,  for  the  appellants. 

Griswold  &  Claiborne,   for  the  appellees. 

.IvEE,  J.  The  settlement  of  Thomas  J. 
Powell  upon  his  wife  of  the  1st  of  Januafy 
1839,  having  been  made  when  he  was 
heavily  indebted  to  the  appellants,  and  as 
it  would  seemj  insolvent,  being  of  his 
whole  estate  except  perhaps  his  interest  in 
the  King  William  land,  which  was  already 
incumbered  beyond  its  value  by  the  deed  of 
trust  of  1836,  and  being  upon  a  con- 
382  sideration  *not  at  all  adequate  in 
value  to  the  property  settled,  most 
be  held  fraudulent  and  void  as  to  creditors, 
except  so  far  as  it  may  be  sustained  for  the 
purpose  of  rendering  to  the  estate  of  Mrs. 
Powell  a  just  equivalent  for  any  interests 
which  she  may  have  surrendered  on  faith 
of  it.  We  are  therefore  to  enquire  what 
were  the  interests,  if  any,  so  surrendered, 
and  whether  to  the  extent  of  those  interests 
the  settlement  can  be  held  good.  And  on 
making  this  enquiry  we  are  at  once  met  by 
the  objection  to  the  testimony  of  Thomas 
J.  Powell. 

Now  it  is  a  pervading  principle  of  the 
law  of  evidence,  that  a  husband  or  wife 
cannot  be  a  witness  in  a  cause,  civil  or 
criminal,  in  which  the  other  is  a  party ;  not 
for  that  other,  because  the  law  considers 
them  as  one  person,  and  their  interests  as 
identical ;  nor  against  that  other,  on  gronnds 
of  public  policy,  because  of  the  mutual  con- 
fidence subsisting  between  them,  and  for 
fear  of  sowing  distrust  and  dissensions  and 
of  giving  occasion  to  perju^.  Co.  I^itt. 
6  b;  Stark.  Ev.  part  iv,  p.  706;  Barker  v. 
Dixon,  Cas.  Temp.  Hardwick  264;  Bentley 
V.  Cooke,  3  Doug.  R.  422;  Robin  v.  King, 
2  Lreigh  141,  per  Carr,  J. ;  Stein  v.  Borman, 
13  Peters'  R.  209;  Fitch  v.  Hill,  11  Mass. 
286. 

The  rule  prevails   in   equity  as  well  as  at 
law.     Sedwick  v.  Watkins,  1  Ves.  jr.  R.  49; 
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Vowles  V.  Young,  13  Ves.  R.  140;  City 
Bank  v.  Bangs,  4  Paige's  R.  285.  And  if 
an  estate  be  settled  upon  a  wife  for  lier 
.sole  and  separate  use,  exempt  from  the 
debts  or  control  of  the  husband,  the  legal 
identity  of  interests  is  regarded  as  still 
subsisting,  and  the  husband  will  not  be 
admitted  to  testify  touching  such  separate 
estate,  though  there  may  be  other  parties 
in  respect  of  whom  he  would  be  a  competent 
witness.  Windham  v.  Chetwynd,  1  Burr. 
R.  424 ;  Davis  v.  Dinwoody,  4  T.  R.  678 ; 
I^angley  v.  Fisher,  5  Beav.  R.  443;  Snyder 
V.  Snyder,  6  Binn.  R.  483.     So  a  hus- 

383  band  is  not  a  competent  ^witness  to 
prove  the  execution  of  a  deed  convey- 
ing property  for  the  benefit  of  his  wife,  for 
the  purpose  of*  registration.  Johnston  v. 
Slater,  11  Gratt.  321.  Nor  is  it  material 
that  the  relation  of  husband  and  wife  no 
longer  exists  when  the  party  is  offered  as 
a  witness,  for  the  incompetency  still  re- 
mains though  the  marriage  have  been  dis- 
solved .  by  death  or  a  divorce  a  vinculo 
matrimonii.  Aveson  v.  Lord  Kinnaird,  6 
East's  R.  188;  Coffin  v.  Jones,  13  'Pick.  R. 
441;  Stein  v.  Borman,  13  Peters'  R.  209; 
Ratcliff  V.  Wales,  1  Hill's  R.  63;  McGuire 
V.  Malony,  1  B.  Monr.  R.  224. 

This  case  falls  clearly  within  the  rule  as- 
certained by  the  cases  cited.  Thomas  J. 
Powell  is  offered  as  a  witness  in  support  of 
the  settlement  made  by  him  upon  his  wife. 
By  his  testimony  it  is  sought  to  make  out 
the  consideration  in  favor  of  those  now 
claiming  under  the  wife.  For  this  purpose 
he  was  clearly  incompetent,  nor  was  his 
competency  restored  (as  we  have  seen)  by 
the  death  of  his  wife.  That  he  was  not 
himself  personally  interested  because  he 
was  bound  for  the  college  debt  in  any  event, 
or  that  his  interest  was  the  same  either 
way,  does  not  vary  the  case.  The  author- 
ities cited  show  that  his  incompetency  does 
not  rest  upon  the  narrow  ground  of  a  per- 
sonal and  direct  interest  in  himself  but 
upon  other  and  different  principles.  Indeed 
the  incompetency  has  been  maintained 
even  in  cases  in  which  the  husband's  in- 
terest was  the  other  way.  Thus  in  an 
action  by  the  trustee  for  a  wife  against  the 
sheriff  for  taking  goods  which  were  her 
separate  property,  under  an  execution 
against  the  husband,  the  husband  was  held 
to  be  an  incompetent  witness  for  the  plain- 
tiff (the  wife  being  regarded  as  the  real 
plaintiff),  although  he  had  an  interest  on 
the  other  side,  in  having  his  debt  satisfied 
by  the  levy  of  the  execution.  Davis  v. 
Dinwoody,  4  T.  R.  678 ;  see  also  Bland  v. 
Ansley,  5  Bos.  &  Pul.  331. 

The   cases   of    Kevan   v.  Branch,  1 

384  Gratt.  274,    and   Patteson  *v.  Ford,  2 
Gratt.    18  (cited  by   the   counsel),   do 

not  touch  the  question  here.  They  merely 
affirm  the  competency  of  the  grantor  as  a 
witness  for  the  grantees  in  an  action  by 
them  as  relators  upon  an  indemnifying 
bond  taken  when  the  property  was  levied 
uix>n  under  an  execution  against  the 
grantor,  in  favor  of  other  creditors  of 
the^common  debtor.     They  decide  that  the 


party's  being  such  grantor  does  not  of  itself 
disqualify  him  as  a  witness;  but  do  not 
reach  the  case  where  the  grantee  is  the 
wife  of  the  grantor,  and  the  parties  inter- 
ested are  claiming  under  her. 

Rejecting  then  the  testimony  of  Thomas 
J.  Powell,  there  is  no  evidence  supporting 
or  explaining  the  item  of  six  hundred  dol- 
lars claimed  as  part  of  the  consideration  of 
the  settlement.  It  is  true  it  is  recited  in 
the  deed  that  this  was  part  of  Mrs.  Ppwiell's 
private  funds  or  **pin  money"  paid  towards 
the  purchase  of  the  property  settled.  But 
the  recitals  in  a  post  nuptial  settlement  as 
to  the  consideration,  though  admissible  as 
against  a  person  claiming  under  the  settler, 
are  not  evidence  against  a  creditor  by  whom 
the  fairness  and  validity  of  the  deed  is  as- 
sailed. Nor  are  declarations  of  the  wife  at 
the  time  of  executing  a  deed,  or  at  other 
times,  that  it  was  executed  in  consideration 
of  a  promise  of  the  husband  to*  i^iake  a 
settlement  upon  her,  or  because  he  had 
made  such  a  settlement,  sufficient  evidence 
of  a  contract  to  support  such  a  settlement, 
if  made,  even  to  the  extent  of  a  reasonable 
compensation  for  a  right  of  dower  relin- 
quished by  her.  Blow  v.  Maynard,  2  Leigh 
29;  Lewis  v.  Caperton,  8  Gratt,  148.  I 
think  it  clear  therefore  that  the  claim  to 
this  six  hundred  dollars  as  part  of  the  in- 
terest to  the  extent  of  which  the  estate  of 
Mrs.  Powell  can  under  any  circumstances 
be  indemnified,  cannot  be  maintained.  In- 
deed if  we  look  at  the  testimony  of  Thomas 
J.  Powell,  it  would  appear  that  this  six 
hundred   dollars   was   in    fact    his   money, 

though  called  Mrs.  Powell's,  and  that 
385      *^her  alleged   right   was   not   such  as 

under  the  circumstances  surrounding 
the  parties  and  the  transaction  at  the  time 
of  executing  the  settlement,  can  sanction 
its  withdrawal  from  the  fund  subject  to  the 
debts  of  Powell,  and  its  appropriation  to 
the  benefit  of  his  wife. 

But  although  the  claim  to  this  six.  hun- 
dred dollars  must  be  abandoned,  I  am  of 
opinion  that  the  settlement  of  the  1st  of 
January  1839  may  and  should  be  sustained 
to  the  extent  of  securing  to  the  estate  of 
Mrs.  Powell  a  just  and  reasonable  compen- 
sation for  the  interests  in  the  real  property 
belonging  to  her,  which  were  surrendered 
by  the  deed  of  the  1st  of  April  1841.  That 
a  post  nuptial  settlement  in  favor  of  a 
wife,  made  in  pursuance  of  a  fair  contract 
for  valuable  consideration,  will  be  held 
good,  is  a  doctrine  supported  by  abundant 
authority :  And  although  it  may  have  been 
made  under  such  circumstances  that  it  must 
be  pronounced  fraudulent  and  void  as  to 
the  creditors  of  the  husband,  yet  if  the  wife 
have  relinquished  her  interest  in  property 
on  faith  of  such  settlement,  it  will  be  held 
good  to  the  extent  of  a  just  compensation 
for  the  interest  which  she  may  have  parted 
with ;  and  this  though  the  settlement  may 
have  been  made  subsequent  to  the  relin- 
quishment. 1  Eq.  Cas.  Ab.  19;  Ward  v. 
Shallet,  2  Ves.  R.  16 ;  Prec.  in  Chy.  113 ; 
Cottle  V.  Fripp,  2  Vern.  R.  220;  Clerk 
V.  Nettleship,  2  Levinz  R.  148 ;  Chapman  v.' 
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Bmery,  Cowp.  R.  278;  Lady  Arundell  v. 
Phipps,  10  Ves.  R.  139;  Jones  v.  Marsh, 
Cas.  Temp.  Talbott  63 ;  Quarl^s  v.  I^acy,  4 
Munf .  251 ;  Blanton  V.  Taylor,  Gilm.  209; 
Taylor  v.  Moore,  2  Rand.  563 ;  Wickes  v. 
Clarke,  8  Paige's  R.  161 ;  Fonbl.  Eq.  B.  1, 
ch.  iv,  2  12  and  n.  In  Harrison  v.  Carroll, 
11  Leigh  476,  Judge  Stanard  says,  ''It  is 
not  questioned  by  me  that  the  dower  interest 
of  the  wife  may  constitute  a  valuable  con- 
sideration that  will  support  a  post  nuptial 
settlement,  and  that  such  settlement, 

386  *made  in  consideration  of  the  surren- 
der of  such   dower   interest,    may    be 

supported  against  the  claims  of  creditors." 
And  in  Blow  v.  Maynard,  2  Leigh  29,  Judge 
Carr  says,  that  **if  the  parting  with  these 
contingent  interests  (such  as  a  jointure, 
dower,  &c. )  by  the  wife  will  support  such 
settlements,  it  follows  a  fortiori,  that  her 
parting  with  her  own  estate,  or  making  a 
charge  jiffbn  it  for  her  husband's  benefit, 
will  support  them." 

It  is  no  valid  objection  to  the  settlement 
that  there  was  no  previous  a^eement  in 
writing  between  Powell  and  his  wife,  nor 
(the  testimony  of  Thomas  J.  Powell  being 
rejected)  any  competent  proof  of  even  a 
parol  agreement  between  them  before  the 
settlement.  The  agreement  here  must  be 
regarded  as  contemporaneous  with  the  set- 
tlement itself.  The  settlement  upon  its 
face  purports  to  be  in  consideration  of  her 
surrendering  her  interest  in  the  King  Wil- 
liam land ;  and  her  conveyance  of  her  estate 
in  that  land  is  made  after  the  settlement 
was  executed  and  admitted  to  record.  The 
settlement  was  executed  by  Mrs.  Powell 
and  by  Bosher  the  trustee,  as  well  as  by 
Thomas  J.  Powell.  It  is  a  very  dififerent 
case  from  that  in  which  the  relinquishment 
of  the  wife's  interest  has  been  first  made, 
and  a  subsequent  settlement  sought  to  be 
set  up.  In  the  latter  case  distinct  proof  of 
a  previous  agreement  may  properly  be 
called  for.  Here  when  the  conveyance  of 
the  King  William  land  was.  made,  it  will 
be  fairly  and  legitimately  intended  that  it 
was  made  in  reference  to  and  on  faith  of 
the  previous  settlement  made  upon  the  wife 
professedly  in  consideration  of  such  con- 
veyance. What  need  of  any  specific,  inde- 
pendent proof  to  this  point?  Res  ipsa 
loquitur.  And  it  would  be  most  unjust  to 
disappoint  the  wife  wholly  of  the  settlement 
on  faith  of  which  she  must  be  supposed  to 
have  made  her  relinquishment,  and  yet  hold 
her  to  the  latter  as  valid  and  obligatory. 
See  Anon.  Prec.  in  Chy.  101. 

387  *It  would  be  a  sufficient  answer  to 
the  charge   of   fraud   on    the  part  of 

Powell  and  wife  in  executing  the  deed  of 
settlement,  to  say,  that  if  there  were  fraud 
and  she  participated  in  it,  still  it  will  not 
be  imputed  to  her  by  reason  of  her  cover- 
ture. Blanton  v.  Taylor,  Gilm.  209;  Tay- 
lor V.  Moore,  2  Rand.  563,  580.  But  in  truth 
there  is  no  just  room  to  'attribute  any 
fraudulent  purpose  on  the  part  of  Mrs. 
Powell  or  any  complicity  in,  or  knowledge 
of  any  such  purpose  (if  such  there  was)  on 
the  part  of  Thomas  J.  Powell.     The  settle- 


ment was  made  avowedly  in  consideration 
of  her  agreeing  to  convey  the  whole  of  the 
King  William  land,  and  such  conveyance 
would  of  course  pass  both  her  own  maiden 
land  and  her  dower  right  in  that  of  her 
husband.  She  subsequently  in  good  faith 
carries  out  the  agreement  by  oonveying 
the  same  to  George  N.  Powell ;  and  the  deed 
recites  that  a  part  of  the  consideration  on 
which  it  was  made  was  the  agreement  of 
George  Powell  to  pay  the  college  debt. 

The  interest  of  Thomas  Powell  in  the 
land  was  already  bound  for  the  debt  by  the 
deed  of  trust  of  the  20th  of  April  1836;  and 
George  Powell's  agreement  to  pay  it,  and 
his  acceptance  of  the  deed  for  the  land  with 
that  stipulation  on  its  face,  would  un- 
doubtedly create  an  implied  equitable  lien 
upon  the  part  which  had  belonged  to  Mrs. 
Powell,  which  could  not  be  defeated  or  im- 
paired by  the  deed  of  trust  executed  on  the 
6th  of  April  1846.  For  that  deed  in  fact 
refers  to  the  deed  from  Thomas  J.  Powell 
and  wife  to  George  Powell,  and  describes 
the  King  William  land  (though  stated  to. 
contain  309  acres)  as  the  same  land  con- 
veyed by  that  deed:  And  thus  gives  foil 
notice  of  the  charge  for  the  college  debt 
So  that  in  effect  by  the  transaction  the  se- 
curity of  the  college  debt  is  increased  and 
improved  instead  of  being  diminished  or 
impaired.  That  the  deed  recites  the  pay- 
ment of  five  hundred  dollars  to  the  grant- 
ors as  part  of  the  consideration 
388  *will  not  affect  the  character  of  the 
transaction ;  for  whether  that  were  a 
nominal  sum  merely,  or  if  a  real  snm, 
whether  it  had  been  paid  or  were  yet  to  be 
paid,  the  right  of  the  college  will  not  be 
varied.  The  whole  land  remained  bound  for 
the  whole  college  debt,  for  the  payment  of 
which  George  Powell  was  also  bound  per- 
sonally, as  security  for  Thomas  Powell; 
and  if  the  five  hundred  dollars  was  yet  to 
be  paid  to  Thomas  Powell,  he  would  of 
course  be  postponed  to  the  college,  and  could 
only  come  in  after  its  debt  had  been  satis- 
fied. 

Nor  is  there  any  thing  in  the  circum- 
stance that  the  deed  of  settlement  describes 
the  King  William  land  as  the  property  of 
Mrs.  Powell,  to  justify  any  serious  imputa- 
tion against  the  transaction.  It  is  true  the 
whole  of  the  tract  was  not  her  individual 
property,  but  a  part  of  it,  one  hundred  and 
fifty  acres,  and  much  the  more  valuable 
portion,  being  that  on  which  the  mansion- 
house  stood,  and  which  wonld  seem  to  have 
been  in  a  fine  state  of  improvement,  was 
her  maiden  land  derived  from  her  father; 
and  it  might  very  well  happen  that  the 
whole  might  have  been  called  her  propertj 
by  a  mistake  of  the  scrivener.  Thomas  J. 
Powell  had  already  conveyed  his  interest  in 
the  whole  by  the  deed  of  1836,  and  Sirs. 
Powell's  deed  whenever  properly  made, 
would  have  precisely  the  -same  effect  in 
passing  hei>  interest  in  the  whole,  whether 
described  as  wholly  belonging  to  her,  or 
partly  to  her  and  partly  to  Thomas  J. 
Powell.  It  can  scarcely  be  supposed  that 
this  erroneous  description   was   noade  wiU- 
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ftilly  and  with  a  premeditated  purpose  of 
fraud  by  enhancing  the  supposed  value  of 
the  subject  which  was  to  be  relinquished 
in  consideration  of  the  settlement.  The 
parties  must  have  known  that  the  facts 
were  too  readily  ascertainable  to  render  a 
resort  to  so  flimsy  an  expedient  at  all  safe 
or  expedient ;  and  I  think,  looking  to  all 
the   circumstances,    that    it   will    be 

389  *f  airer  to  attribute   the  erroneous  re- 
cital to  carelessness  or  mistake  rather 

than  to  any  fraudulent  contrivance  or  de- 
sign. • 

To  the  extent  therefore  of  a  just  com- 
pensation to  the  estate  of  Mrs.  Powell  for 
her  maiden  land  surrendered  by  the  subse- 
quent conveyance,  and  for  her  contingent 
dower  interest  in  the  land  of  her  husband 
(to  be  estimated  as  of  the  date  of  the  trans- 
action), I  think  the  settlement  of  1839 
may  and  must  be  held  good.  And  of  this 
the  creditors  of  Thomas  Powell  can  have 
no  just  cause  to  complain.  They  are  not 
injured  because  they  get  precisely  what 
they  would  have  been  entitled  to  if  there 
had  been  no  settlement,  and  no  relinquish- 
ment by  Mrs.  Powell  of  her  own  land,  and 
of  her  interest  in  that  of  her  husband.  In 
the  latter  case  her  own  estate  and  her 
dower  right  would  have  remained  to  her, 
and  the  just  value  of  these  and  no  more  is 
what  she  is  now  to  receive  under  the  set- 
tlement. 

Another  and  an  important  question  re- 
lates to  the  credit  of  one  thousand  seven 
hundred  and  five  dollars  allowed  by  the  de- 
cree upon  the  debt  of  Thomas  and  George 
Powell,  as  of  the  19th  of  October  1841. 

The  claim  to  this  credit  is  sought  to  be 
maintained  upon  two  grounds:  first,  that 
the  appellants  should  be  treated  as  the  pur- 
chasers of  the  King  William  land  at  the 
sale  alleged  to  have  been  made  by  Christian 
in  October  1841,  and  at  which  it  is  claimed 
the  property  was  purchased  for  them  by 
Christian,  at  the  price  of  one  thousand 
seven  hundred  and  five  dollars,  to  be  applied 
as  a  credit  upon  their  debt ;  secondly,  that 
Thomas  Powell  should  be  regarded  as  a 
mere  surety  for  the  debt,  and  that  Chris- 
tian so  conducted  himself  towards  George 
Powell,  the  real  principal  as  now  supposed, 
as  to  discharge  the  surety  from  the  debt 
either  in  the  whole  or  at  least  to  the  extent 
of  the  one  thousand  seven  hundred  and  five 
dollars. 

390  *As  to  the  first   ground,    the  objec- 
tion at  once  occurs   that   its  effect  is 

to  enforce  a  contract  for  the  sale  and  pur- 
chase of  land  without  any  note  or  memo- 
randum in  writing,  signed  by  the  party,  or 
any  agent  for  him,  in  direct  contravention 
of  the  statute  of  frauds.  It  is  not  pre- 
tended that  any  conveyance  was  made  or 
any  written  memorandum  of  the  sale  signed 
by  any  body.  The  whole  matter  rests  in 
parol  and  upon  the  testimony  of  a  single 
witness,  that  of  Thomas  J.  Powell  upon 
this  point  being  of  course  inadmissible. 
Nor  is  there  the  slightest  proof  of  any  such 
part  performance  by  delivery  of  possession 
or  otherwise,  as  would  induce  the  Court  of 


chancery  upon  its  principles,  to  take  the 
case  out  of  the  operation  of  the  statute. 
Nor  could  the  wisdom  and  sound  policy  of 
the  statute  be  perhaps  better  vindicated 
than  in  this  case.  The  claim  here  must  be 
sustained,  if  at  all,  upon  the  testimony  of 
Edwards  who  speaks  of  a  transaction,  that 
took  place  upwards  of  eleven  years  pre- 
viously, and  of  what  was  said  by  the  differ- 
ent parties  at  the  time.  All  the  information 
be  had  at  the  time  was  evidently  from  his 
own  shoeing,  extremely  meagre  and  im- 
perfect, and  the  subject*  has  been  still  fur- 
ther obscured  by  the  mists  of  years  since 
elapsed.  The  account  which  he  gives  is 
in  some  respects  contradictory,  in  others, 
confused  and  unintelligible,  and  in  all, 
unsatisfactory;  and  to  receive  such  evi- 
dence to  charge  a  party  with  the  responsi- 
bilities of  a  contract  would  be  fraught  with 
all  the  mischiefs  which  it  was  the  very 
design  of  the  statute  to  remedy. 

The  other  ground  upon  which  it  is  sought 
to  sustain  this  credit  is  equally  untenable. 
There  is  nothing  to  support  the  pretension 
of  Thomas  Powell,  that  the  relations  in 
which  he  and  his  surety  George  Powell 
stood  with  respect  to  the  college  debt,  were 
changed  with  the  consent  of  Christian,  and 

that  George  Powell  became  the  prin- 
391      cipal  debtor  while  he  remained  *bound 

as  security  merely.  On  the  contrary, 
in  the  King  William  bill  filed  in  1847  and 
sworn  to  by  Christian,  he  treats  the  debt 
as  one  in  which  Thomas  Powell  is  princi- 
pal and  George  Powell  the  surety,  and  he 
assails  the  deed  of  trust  to  Scott  in  1846  as 
fraudulent,  and  claims  that  the  land  is  then 
still  liable,  primarily,  to  the  college  debt. 
In  the  answer  of  Geors^e  Powell,  it  is  not 
pretended  that  Christian  had  assented  to 
any  arrangement  changing  the  relations  of 
the  parties,  or  that  any  thing  had  been 
done  to  exonerate  the  land  ^  or  discharge 
either  Thomas  Powell  or  himself  from  the 
debt  or  any  part  of  it.  Nor  does  he  pretend 
that  any  such  sale  had  ever  taken  place  as 
that  now  alleged  to  found  the  claim  to  the 
credit  of  one  thousand  seven  hundred  and 
five  dollars.  On  the  contrary,  he  impliedly 
admits  that  the  whole  original  debt  is  still 
owing  by  both  the  parties,  and  he  expressly 
claims  that  the  King  William  land  is  still 
primarily  liable  to  the  payment  of  the  whole 
debt.  All  this  is  equally  and  utterly  at  war 
with  the  pretension  now  made  of  a  pur- 
chase by  Christian  at  a  sale  made  by  him- 
self as  trustee  in  1841,  on  account  of  this 
debt,  and  with  the  notion,  now  brought 
forward  for  the  first  time,  that  Thoma» 
Powell  had  been  in  some  way  exonerated 
from  the  debt.  In  truth.  Christian  seems 
to  have  done  nothing  except  to  give  these 
parties  the  most  liberal  and  continued  in- 
dulgence; and  if  the  land  was  suffered  to 
go  to  waste  while  in  the  possession  of 
George  Powell,  it  was  the  fault  of  Thomas 
Powell  and  not  of  Christian.  It  was 
Thomas  Powell  who  trusted  George  Powell : 
he  conveyed  the  land  to  him  absolutely  and 
placed  him  in  possession.  If  the  property 
suffered    whilst  in  his  possession,  Thomas 
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Powell  cannot  complain ;  and  if  he  were  as 
he  now  alleges  merely  the  security  of 
George  Powell,  he  had  the  right  by  a  proper 
proceeding  to  have  had  the  land  sold  at  any 
time    for   his   indemnity.      Stephenson    v. 

Tavenners,  9  Gratt.  398. 
392         *I  am  of  opinion  that  the  appellants 

may  very  well  claim  to  charge  the 
King  William  land  primarily  with  the  pay- 
ment of  their  debt  in  preference  to  any  of 
the  other  creditors  secured  by  the  deed  of 
trust  of  the  6th  of  April  1846,  without  in 
any  manner  impairing  their  right  to  hold 
Thomas  PoweU  personally  responsible  for 
any  balance  that  may  remain  unsatisfied, 
and  that  nothing  is  shown  in  the  cause  to 
exonerate  him  or  any  property  which  would 
have  been  otherwise  liable  to  the  appel- 
lants* demand. 

And  while  I  am  of  opinion  that  this  credit 
of  one  thousand  seven  hundred  and  five 
dollars  mUst  be  rejected,  I  think  it  would 
be  premature  at  this  time  to  undertake  to 
pronounce  what  credit  should  be  given  on 
account  of  the  King  William  land.  The 
land  was  sold,  it  seems,  under  a  consent 
decree  in  the  King  William  suit,  and  was 
purchased  in  on  account  of  the  college  debt 
at  the  sum  of  seventeen  hundred  and  two 
dollars.  This  sale  appears  to  have  been 
made  on  the  ^th  of  January  1848,  but  it 
no  where  appears  that  it  has  ever  been  con- 
firmed ;  and  by  the  terms  of  the  decree  the 
proceeds  were  to  await  the  event  of  the 
suit.  So  far  as  this  record  discloses,  that 
suit  is  still  pending,  and  non  constat  but 
that  this  sale  may  be  disaffirmed  and  a  new 
sale  directed.  Nor  can  we  anticipate  with 
certainty  that  the  King  William  court  will 
direct  the  application  of  the  proceeds  of  the 
sale  to^he  college  debt,  although  we  may 
think,  judging  from  the  record  before  us, 
that  such  application  will  be  right  and 
proper.  But  neither  the  trustee  nor  the 
creditors  named  in  the  deed  of  trust  of  1846, 
are  parties  in  this  cause ;  and  they  are  the 
parties  to  be  prejudiced  by  this  application 
of  the  proceeds  of  this  land,  and  whose  in- 
terest it  is  to  contest  it;  and  for  obvious 
reasons  it  would  be  improper  to  direct  that 
the  college  debt  should  be  credited  by  the 
amount  of  these  proceeds  except  by  a  decree 

which  would  be  binding  upon  the 
393      *creditors  named  in  that  deed.     The 

subject  of  this  credit  then  should  await 
the  action  of  the  King  William  court,  un- 
less the  appellants  shall  sooner  consent  that 
it  may  be  given. 

The  defense  set  up  in  the  answer  of 
Bosher,  of  a  purchase  by  him  of  the  shares 
of  some  of  the  heirs  of  Mrs.  Powell,  for 
valuable  consideration  without  notice  of 
any  vice  or  defect  in  the  settlement  of  1839, 
does  not  appear  to  have  been  passed  upon 
by  the  Circuit  court,  nor  has  it  been  ad- 
verted to  in  the  argument  here :  and  as  in 
the  view  I  take  of  the  case,  the  cause  must 
go  back  to  the  Circuit  court,  it  is  not  neces- 
sary to  express  any  opinion  in  regard  to  it 
at  this  time.  It  may  be  made  the  subject 
of  proof  if  the  parties  shall  be  so  advised, 
and  of  further  consideration  in  the  Circuit 
court. 


I  am  of  opinion  to  affirm  so  much  of  the 
decree  as  declares  the  deed  of  settlement  of 
the  1st  of  January  1839  void  as  to  the  ap- 
pellants, except  to  the  extent  of  the  jnst 
value  of  the  interests  surrendered  by  Mary 
K.  Powell,  in  conveying  her  maiden  land 
and  relinquishing  her  right  of  dower  in  the 
lands  of  her  husband ;  and  also  so  much  of 
the  same  as  declares  the  deed  from  Thomas 
J.  Powell  and  wife  to  George  N.  PoweU  of 
the  1st  of  April  1841,  to  be  not  fraudulent 
nor  void ;  but  in  all  other  respects  to  reverse 
the  same,  with  costs  to  th%  appellants;  and 
to  remand  the  cause  to  the  Circuit  court, 
with  directions  further  to  proceed  in  the 
same  according  to  the  principles  hereinbe- 
fore declared. 

The  other  judges  concurred  in  the  opinion 
of  Lee,  J. 


Decree  reversed. 
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I.  CflM  Approved.— The  principle  of  the  case  of  Maria 

▼.  Surbauoh.  2  Rand.  2S8«  recognised  and  enforced. 

a.  Wills— Emancipation  of  Slaves— Increue—CsM  et 

Bar.*— Testator  gives  all  his  estate  to  bis  two  dau^ta- 
ters  for  life,  or  until  they  marry;  and  directs 
that  his  slaves  whom  he  names,  shall  be  free  on 
the  happening  of  either  event:  and  he  gives  them 
all  the  property  which  should  then  remain.  One 
of  the  slaves  has  a  child,  and  dies  during*  the  Ufe 
of  the  daughters.  The  child  is  no;  freed  by  the 
will,  but  is  embraced  in  the  bequest  to  the  slaves: 
And  by  the  act  of  March  16th,  188S.  Sup.  Rev.  Oode 
846,  the  bequest  of  the  child  to  the  emancipated 
slaves  is  void.t 

John  Cullins,  late  of  the  county  of  Pow- 
hatan, died  in  1833,  leaving  a  will  which 
was  duly  admitted  to  probat.  In  the  third 
clause  of  his  will  he  says,  **I  give  to  mj 
daughters  Henley  Cullins  and  Polly  Cullins 
all  my  estate,  both  real  and  personal,  pro- 
vided they  never  marry.  If  my  daughter 
Henley  should  die  before  my  daughter  ^llj, 
it  is  my  desire  that  Polly  should  have  the 
whole  of  my  property ;  or  if  my  daughter 
Polly  should  die  before  my  daughter  Henley, 
it  is  my  desire  that  my  daughter  Henley 
shall  have  the  whole  of  the  property.  And 
it  is  my  desire,  that  at  the  death  of  mj 
daughters  Henley  and  Polly,  that  the  fol- 
lowing slaves  shall  be  set  free:  Nancj, 
Jane,  Sally,  Judith  and  America.  And 
whatever    property    there    may    be   left  it 

the   death    of  my   daughters  Henlej 
395      *and  Polly,  it  is  my   wish  and  desire 

that    it   may   be   equally  divided  be- 
tween the  above  named  slaves." 

•See  footnote  to  Osborne  v.  Taylor,  12  Gratt  117. 

tThe  act  says,  "No  free  negro  or  mnllato  shall 
hereafter  be  capable  of  purchasing  or  otherwise 
acquiring  permanent  ownership,  except  by  descent, 
to  any  slave,  other  than  his  or  her  hosband.  wife  or 
children:  and  all  contracts  for  any  such  purchase 
are  hereby  declared  to  be  null  and  void." 
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The  testator  then  provides  that  if  one  of 
his  said  daughters  marries,  the  other  shall 
have  the  property ;  and  if  both  marry,  that 
the  said  slaves  shall  be  set  free:  And  he 
gives  them  the  property  upon  this  event  as 
upon  the  death  of  the  daughters. 

Neither  of  the  daughters  married,  and 
Henley  survived  Polly. 

In  1846  Henley  CuUins,  in  consideration 
of  a  debt  which  she  owed  to  Creed  Taylor, 
and  that  he  would  pay  all  other  debts  which 
she  owed,  and  would  furnish  her  a  home, 
and  support  her  comfortably  for  her  life, 
conveyed  to  him  all  her  property.  Taylor 
states  in  his  answer  that  this  contract  had 
been  made  some  time  previous  to  1846, 
when  the  deed  was  executed. 

In  the  lifetime  of  Henley  CuUins,  Nancy, 
one  of  the  slaves  mentioned  in  the  will  of 
John  Cullins,  died,  leaving  a  child  named 
Martha :  and  all  of  the  slaves  seem  to  have 
gone  into  the  possession  of  Taylor. 

In  1850  the  surviving  slaves  mentioned 
in  the  will  of  John  Cullins,  filed  a  bill  in 
the  Circuit  court  of  Powhatan  against  Tay- 
lor and  John  C.  Stratton,  administrator  de 
bonis  non  with  the  will  annexed  of  John 
Cullins  deceased,  setting  out  the  will,  the 
death  of  Henley  Cullins,  and  of  Nancy, 
and  that  Martha  was  in  the  possession  of 
Taylor  who  was  about  to  sell  her;  and 
claiming  that  she  was  a  part  of  John  Cul- 
lins' estate  which  was  bequeathed  to  them ; 
and  asking  for  an  injunction  to  restrain 
the  sale,  and  that  she  and  the  other  prop- 
erty of  John  Cullins,  after  payment  of  his 
debts,  might  be  delivered  to  them. 

Taylor  answered,  insisting  upon  his  title 
to  the  slave  under  the  conveyance  from 
Henley  Cullins,  and  that  the  administrator 
of  John  Cullins  had  assented  to  the  bequest. 
Stratton  answered,  denyinir  that  he 
396  had  assented  to  *the  bequest  in  favor 
of  the  daughters  of  John  Cullins ;  and 
saying  that  the  estate  of  John  Cullins  was 
indebted  to  him  in  the  sum  of  forty  dollars, 
and  owed  another  small  debt. 

When  the  cause  came  on  to  be  heard,  the 
court  held,  that  Henley  and  Polly  CuUins 
took  but  a  life  estate  in  the  slaves  and  other 
property  of  John  Cullins,  except  such  as 
was  consumed  in  the  use:  That  the  slaves 
emancipated  by  the  will  were  free  on  the 
death  of  Henley  Cullins,  but  that  their 
children  bom  after  John  CuUins'  death  and 
during  the  lifetime  of  Henley  Cullins,  were 
slaves,  and  a  part  of  John  CuUins*  estate; 
which  by  the  terms  of  the  will  were  given 
in  remainder  to  the  emancipated  slaves. 
And  Taylor  was  decreed  to  deliver  Martha 
and  any  other  of  the  children  of  the  eman- 
cipated slaves  born  since  the  death  of  John 
•CuUins,  and  before  the  death  of  Henley 
Cullins,  to  Stratton  the  administrator,  who 
was  directed  to  hold  them  subject  to  the 
-future  order  of  the  court.  From  this  decree 
Taylor  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Patton,  for  the  appellant,  insisted : 

1st.  That  the  slave  Martha  was  not 
•emancipated  by   the  will  of  John  Cullins. 


That  the  slaves  emancipated  were  named, 
and  there  was  not  a  word  indicating  an 
intention  that  the  children  bom  during  the 
life  estate  should  be  free.  That  the  case 
of  Maria  v.  Surbaugh,  2  Rand.  228,  had 
been  repeatedly  recognized  and  reaffirmed 
by  this  court.  And  the  distinction  between 
this  case  and  the  cases  which  would  be  re- 
lied on,  on  the  other  side,  is,  that  in  these 
last  cases  there  was  some  expression  in 
the  will  which  included  the  slaves  bom 
during  the  existence  of  the  particular  estate 
in  the  gift  of  freedom. 

2d.  That  the  whole  estate  except  the  slaves 
emancipated,  having  been   given  ab- 

397  solutely    to   the  daughters,  *and  the 
increase  of  the  slaves  bom  during  the 

lives  of  the  daughiers  being  included  in 
that  gift,  the  contingent  limitation  in  favor 
of  the  emancipated  slaves,  being  only  of 
such  property  as  should  be  left  at  the  death 
of  the  surviving  daughter,  such  limitation 
was  repugnant  to  the  estate  given  to  the 
daughters,  and  void  for  uncertainty.  And 
he  cited  Riddick  v.  Cohoon,  4  Rand.  547; 
Lightfoot  V.  Gill,  1  Bro.  Par.  Cas.  250; 
Curtis  V.  Rippon,  5  Madd.  R.  434;  Kidney  v. 
Cousmaker,  1  Ves.  jr.  R.  436,  445;  Shermer 
V.  Shermer's  ex'ors,  1  Wash.  266;  Goodwin 
V.  Taylor,  4  Call  305;  Burwell's  ex'ors  v. 
Anderson,  3  Leigh  348;  Melson  v.  Cooper, 
4  Leigh  408 ;  Ross  v.  Ross,  1  Jac.  A  Walk. 
154;  Cuthbert  v.  Purrier,  4  Cond.  Eng. 
Ch.  R.  191. 

3d.  That  the  plaintiffs  were  free  negroes 
claiming  under  a  will  made  in  1833;  and 
were  forbidden  to  hold  slaves,  except  a 
wife,  or  husband  or  child.  Supp.  Rev. 
Code  246. 

Rhodes  and  Macfarland,  for  the  appel- 
lees, endeavored  to  distinguish  this  case 
from  that  of  Maria  v.  Surbaugh.  In  that 
case  nothing  was  given  by  the  will  to  the 
slave  but  her  freedom ;  here  they  are  made 
the  legatees  of  the  whole  property  after  the 
termination  of  the  life  estate.  They  cited 
Lucy  V.  Cheminant,  2  Gratt.  36 ;  Elder  v. 
Elder,  4  Leigh  252;  Anderson  v.  Anderson, 
11  Leigh  616. 

They  insisted  further  that  under  the  act 
of  assembly  a  free  negro  was  entitled  to 
hold  as  a  slave  his  child,  and  that  here 
Nancy  the  mother  of  Martha  was  one  of 
the  legatees,  and  she  having  died  after  the 
death  of  the  testator,  hers  was  a  vested  in- 
terest, and  therefore  passed  to  her  adminis- 
trator. They  insisted  further  that  the  act 
did  not  intend  to  forbid  a  bequest  to  free 
negroes. 

DANIEL,  J.    It  appears   that   the 

398  negro  girl  Maria,  *the  subject  of  this 
suit,  was  born   after  the  death  of  the 

testator,  and  in  the  lifetime  of  Henley  Cul- 
lins :  And  by  the  terms  of  the  will  the  be- 
quest of  freedom  to  the  slaves  Nancy,  Jane, 
Ann,  Sally,  Judith  and  America  was  to 
take  effect  only  at  the  death  or  marriage  of 
both  of  the  testator's  daughters  Henley  and 
Polly,  of  whom  Henley  was  the  survivor. 

Such  a  bequest,  according  to  the  decisions 
of  this  court,  confers  no   right   of  present 
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freedom  on  the  legatee.  On  the  contrary, 
the  well  established  doctrine  is,  that  where 
a  person  by  deed  or  will  declares  his  slave 
to  be  free  at  any  particular  age,  or  on  the 
termination  of  a  particular  estate,  or  after 
a  given  period  of  servitude,  or  on  the  event 
of  any  contingency,  the  condition  or  status 
of  the  slave  remains  unaltered  until  such 
age  is  attained,  or  estate  is  terminated,  or 
period  of  servitude  has  expired,  or  event 
has  happened:  And  that  any  child  born 
during  such  temporary  servitude  of  the 
mother,  follows  the  condition  of  the  latter 
at  the  time  of  its  birth,  and  is  a  slave. 
Maria  v.  Surbaugh,  2  Rand.  228:  Crawford 
V.  Moses,  10  Leigh  277 ;  Henry  v.  Bradford, 
1  Rob.  R.  53 ;  BUis  v.  Jenny,  2  Rob.  R.  597. 

The  cases  of  Elder  v.  Elder,  4  Leigh  252, 
Brskine  v.  Henry,  9  Leigh  188,  and  Lucy 
V.  Cheminant's  adm'r,  2  Gratt.  36,  are  not 
at  all  in  conflict  with  these  decisions.  In 
each  of  these  last  mentioned  cases  the  chil- 
dren born  before  their  mother's  right  to 
freedom  accrued,  were  adjudged  to  be  free, 
not  because  of  the  prospective  gift  or  be- 
quest of  freedom  to  the  mothers,  but  be- 
cause of  some  clause,  in  the  deed  or  will, 
construed  by  the  court,  as  extending  the 
gift  or  bequest  of  freedom  to  the  children 
themselves.  In  other  words,  the  children 
derived  their  title  to  freedom  not  by  descent 
but  by  purchase,  as  donees  or  legatees  un- 
der the  same  instrument  which  gave  free- 
dom to  their  mothers. 

Martha  having  been  bom  during 
399  the  servitude  of  *her  mother  Nancy, 
was  consequently  born  a  slave.  And 
there  being  no  clause  in  the  will  which,  by 
any  fair  construction,  can  be  taken  as  in- 
tending a  bequest  of  freedom  to  her,  she 
remains  a  slave.  And  as  all  the  property 
remaining  at  the  death  or  marriage  of  the 
survivor  of  the  two  daughters  of  the  testa- 
tor, is  given  over  to  the  freedwomen,  it 
would  have  been  necessary,  in  order  to  de- 
termine the  title  to  Martha,  to  enquire  into 
the  nature  and  extent  of  the  estate  given 
to  the  two  daughters,  and  the  validity  of 
the  title  which  the  appellant  Taylor  asserts 
under  the  deed  from  Henley  Cullins  of  the 
26th  June  1846,  were  it  not  for  the  provi- 
sions of  the  act  of  assembly  of  the  15th 
March  1832.  But  by  the  third  section  of 
this  act  (see  Sessions  Acts  1831-2,  page 
21),  it  is  declared  that  no  free  negro  or 
mulatto  shall  thereafter  be  capable  of  pur- 
chasing or  otherwise  acquiring  permanent 
ownership,  except  by  descent,  to  any  slave, 
other  than  his  or  her  husband,  wife  or 
children;  and  all  contracts  for  any  such 
purchase  are  thereby  declared  to  be  null 
and  void. 

Nancy,  the  mother  of  Martha,  was  the 
only  one  of  the  legatees  in  remainder  who 
(upon  the  supposition  that  the  bequest  was 
in  other  respects  good)  could,  under  the 
exception  in  the  statute,  have  acquired  any 
title  to  Martha  by  virtue  of  said  bequest. 
As  she  died  in  the  lifetime  of  Henley  Cul- 
lins, it  is  obvious  that  the  other  freed- 
women have  no  legal  concern  about  or 
interest  in  the  title  to  Martha.     None,    as 


legatees  in  remainder,  because  of  the  pro- 
visions of  the  statute,  and  none  by  descent 
as  next  of  kin  to  Nancy,  inasmuch  as  she 
died  before  any  right  to  freedom  or  prop- 
erty under  the  will  accrued. 

It  seems  to  me,  therefore,  that  there  is 
manifest  error  in  so  much  of  the  decree  of 
the  12th  of  July  1853,  as  decrees  Taylor  to 
deliver  to  Stratton,  administrator  de  bonis 
non  with  the  will  annexed  of  John  Cullins* 

the  slave  Martha,  and    any    other  of 
400      the     children    •of    the    emancipated 

slaves  born  since  the  death  of  said 
John  Cullins  and  before  the  death  of  Henley 
Cullins,  which  he  may  now  hold :  And  that 
instead  of  so  much  of  said  decree,  the  Cir- 
cuit court  ought  to  have  rendered  a  decree 
dissolving  the  injunction,  and  dismissing 
the  bill  as  to  Taylor,  with  costs  to  Taylor. 
No  one  but  Taylor  has  appealed ;  and  it 
is  therefore  unnecessary  to  express  any 
opinion  as  to  the  other  portions  of  the  de- 
cree, with  which  he  has  no  concern. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

The  decree  was  in  conformity  with  the 
opinion. 
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•Puryear  v.  Taylor. 

April  Term,  18»,  Richmond. 
(Absent  AujBir,  P.) 


I.  Pteri  Padas— When  Lien 
a  Lien— When  It  CtmMeB.*— A  Aeri  facias  is  a  Hen  from 
the  time  it  roes  into  the  hands  of  the  officer  to  be 
executed,  upon  all  the  personal  estate  of  the 
debtor,  including  debts  due  to  him,  with  the  excep- 
tion stated  in  the  statute;  and  this  lien  condnaes 
after  the  return  day  of  the  execution;  and  onlx 
ceases  when  the  ri^ht  to  levy  the  execution,  or  to 
levy  a  new  execution  upon  the  judffment,  ceases  or 
is  suspended  by  a  forthcoming  bond  being  given 
and  forfeited,  or  by  a  auperttdeas  or  other  legal 
process.    See  Code,  ch.  188,  S  8  and  4,  p.  717.t 

•Fieri  Fades- When  Lien  ComMenoes  Upea  What  a 
Uea— When  It  Ceases.— See  foot-noUs  to  Charron  r. 
Boswell,  180ratt.216;  Evans  ▼.  Qreenhow,  15  Gratt. 
168.  In  addition,  see  the  principal  case  cited  and 
approved  in  B.  &  O.  R.  R.  Ck>.  v.  Wilson,  2  W.  Va. 
564« 

tCode,  ch.  188,  18.  "Every  writ  of  X^ri/ocicM  here- 
after issued  shall,  in  addition  to  the  effect  which  it 
has  under  ch.  187,  be  a  lien  from  the  time  that  it  is 
delivered  to  the  sheriff  or  other  officer,  to  be  eze- 
cnted.  apon  all  the  personal  estate  of  or  to  which 
the  judgment  debtor  is  possessed  or  entitled, 
(although  not  levied  on,  nor  capable  of  being  levied 
on  under  that  chapter,)  except  in  the  case  of  a 
husband  or  parent,  such  thinrs  as  are  exempt  from 
distress  or  levy  by  the  thirty-fourth  section  of 
chapter  49,  and  except  that  as  against  an  assignee 
of  any  such  estate  for  valuable  consideration,  or  a 
person  making  a  payment  to  the  iudrment  debtor, 
the  lien  by  virtue  of  this  section  shall  be  valid  only 
from  the  time  that  he  has  notice  thereof.  This 
section  shall  not  impair  a  lien  acquired  by  in 
execution  creditor  under  ch.  187." 

S  4.  "The  lien  acquired  under  the  preceding  section 
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a.  Same— AttachBiant— Priority.— The  lien  of  a  fieri 
fadoB  of  prior  date,  bas  priority  over  an  attach* 
mentof  sabsequent  date. 

On  the  25th  of  October  1851,  William  N.  M. 
Taylor  instituted  an  action  of  debt  in  the 
Circuit  court  of  Mecklenburg  county  against 
Ridhard  H.  Dalj  for  four  hundred  and  two 
dollars  and  four  cents,  with  legal  interest 
thereon  from  the  27th    of  March  1849. 

402  The  ^summons  was  made  returnable 
to  the  November  rules;  and  was  re- 
turned "no  inhabitant." 

On  the  same  day,  an  affidavit  having 
been  made  as  prescribed  by  the  statute, 
Code,  ch.  151«  {1,  p.  600,  an  attachment 
was  issued  to  attach  the  effects  of  the  de- 
fendant to  the  amount  of  the  debt ;  and  it 
was  served  on  J.  J.  Daly  on  the  27th  of  the 
same  month. 

On  the  15th  September  1852,  judgment 
was  recovered  against  the  defendant  for  the 
amount  of  the  debt ;  and  on  the  motion  of 
the  plaintiff,  it  was  ordered  that  J.  J.  Daly, 
the  garnishee  in  the  attachment,  be  sum- 
moned to  appear  at  the  next  term  of  the 
court,  to  say  on  oath  whether  he  owed  debts 
to,  or  had  effects  in  his  hands  belonging  to, 
the  defendant.  This  summons  was  issued 
on  the  10th  of  January  1853,  and  was  served 
on  the  8th  of  February  following. 

At  the  March  term  of  the  cotirt  J.  J.  Daly 
appeared  and  made  a  return  to  the  sum- 
mons, by  which  it  did  not  appear  that  there 
was  any  certain  sum  in  his  hands  belong- 
ing to  Richard  H.  Daly,  though  it  was 
stated  that  he  had  an  interest  in  two  estates 
of  which  J.  J.  Daly  was  the  administrator. 

At  the  September  term  the  garnishee  was 
permitted  to  amend  his  return,  and  he  then 
stated  that  the  interest  of  Richard  H.  Daly 
in  the  two  estates  of  which  the  garnishee 
was  administrator,  amounted  to  seven  hun- 
dred and  ninety-four  dollars  and  seventy- 
eight  cents,  on  the  day  of  his  return ;  which 
amount  he  stated  was  not  sufficient  to  pay 
the  indebtedness  of  Richard  H.  Daly  to  the 
plaintiff,  and  to  Richard  C.  Puryear,  sur- 
viving partner  of  A.  B.  Puryear  &  Co.  who 
had  a  summons  pending  in  the  same  court 
against  J.  J.  Daly  as  garnishee  of  Richard 
H.  Daly.  And  he  asked  the  court  to  decide 
which  of  the  creditors  had  the  preference, 
so  as  to  protect  him. 

At  the  same  term  of  the  court  Richard  C. 
Puryear  Hied  his  petition  in  the  case, 

403  setting   out  his   proceedings  ^against 
Richard  H.  Daly,  and  the   garnishee, 

and  claiming  the  fund  in  the  hands  of  the 
latter.  It  appears  that  Puryear  recovered  a 
judgment  against  Richard  H.  Daly  in  May 
1844,  for  one  thousand  and  ninety -six  dol- 
lars and  seven  cents,  with  interest  from  the 
Ist  of  January  1842.  Upon  this  judgment 
an  execution  was  issued  in  the  same  month, 
and   returned,    **no  effects."    That    after- 

sball  cease  whenever  the  rlffht  of  the  Judgment 
creditor  to  levy  the  >f«ri/a<^a«  under  which  the  said 
lien  arises,  or  to  levy  a  new  execution  on  his  judg- 
ment, ceases  or  I0  suspended  by  a  forthcoming  bond 
beinff  given  and  forfeited,  or  by  a  aupertedecu  or 
other  legal  process." 


wards,  on  the  9th  of  December  1850,  he  sued 
out  another  execution  on  his  judgment; 
which  was  also  returned  *  *  no  effects.  * '  And 
on  the  10th  of  March  1853  he  sued  out  an- 
other execution,  upon  which  there  was  the 
same  return. 

On  the  11th  of  March  1853,  Puryear  hav- 
ing made  a  suggestion  in  pursuance  of  the 
act.  Code,  ch.  188,  {  10,  p.  718,  that  by  rea- 
son of  the  lien  of  his  fieri  facias  issued  on 
the  9th  day  of  December  1850,  ther^  was  a 
liability  on  J.  J.  Daly  who  had  money  .  and 
effects  in  his  hands  belonging  to  Richard 
H.  Daly,  a  summons  was  issued  to  J.  J. 
Daly  to  appear  at  the  next  September  term 
of  the  Circuit  court  of  Mecklenburg,  then 
and  there  to  declare  on  oath  whether  he 
had  any  money  or  effects  in  his  hands  be- 
longing to  the  said  Richard  H.  Daly,  and 
what  amount.  This  summons  was  served 
on  the  same  day :  And  at  the  September 
term  J.  J  Daly  made  a  return  similar  to 
that  made  by  him  in  the  case  of  Ta3'lor. 

At  the  same  term  of  the  court  the  case 
came  on  to  be  tried,  and  the  parties  dis- 
pensing with  a  jury,  the  court  held  that  a» 
no  suggestion  had  been  made  of  a  lien  un- 
der the  execution  which  issued  in  favor  of 
Richard  C.  Puryear  against  Richard  H. 
Daly  on  the  9th  of  December  1850,  until  the 
11th  of  March  1853,  after  the  return  day 
thereof,  the  said  Richard  C.  Puryear  had 
no  lien  on  the  funds  in  the  hands  of  J.  J. 
Daly  by  virtue  of  that  execution.  But  that 
he  acquired  a  lien  by  virtue  of  his  execu- 
tion which  issued  on  the  10th  of  March 
1853,  which  lien  was  subsequent 
404  *to  that  of  Taylor.  It  was  therefore 
ordered  that  Taylor's  debt,  admitted  to 
be  five  hundred  and  twenty-four  dollars  and 
eighty-two  cents,  should  be  paid  out  of  the 
funds  in  the  hands  of  J.  J.  Daly ;  and  that 
the  balance  of  that  fund,  amounting  to  two 
hundred  and  sixty-nine  dollars  and  ninety- 
six  cents,  should  be  paid  to  Puryear,  in 
part  satisfaction  of  his  judgment.  From 
this  judgment  Puryear  applied  to  this  court 
for  a  supersedeas,  which  was  allowed. 

Patton,  for  the  appellant : 

The  single  question  in  this  case  is,  whether 
the  attachment  of  Taylor  or  the  suggestion 
of  Puryear  is  entitled  to  preference ;  the  fieri 
facias  having  been  issued  and  returned  be- 
fore the  attachment  was  served.  Both  of 
the  laws  under  which  these  parties  proceeded 
are  new  in  Virginia. 

By  the  act.  Code,  ch.  188,  {  2,"  p.  716,  the 
execution  against  the  body  of  the  debtor  was 
abolished ;  and  this  chapter  was  intended 
to  give  the  creditor  all  that  the  issue  of  a 
capias  ad  satisfaciendum,  the  arrest  of  the 
debtor  and  his  discharge  under  the  insol- 
vent laws,  would  afford  him,  with  one  excep- 
tion, which  is  not  in  favor  of  the  attaching 
creditor.  The  third  section  gives  the  exe- 
cution creditor  a  lien  on  all  the  property  of 
the  debtor,  though  the  execution  could  not 
be  levied  upon  it;  with  the  special  excep<- 
tions  stated  in  the  section.  The  fourth  sec- 
tion shows  when  the  lien  is  to  cease.  That 
is   when   the  right  to  levy  an    execution 
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ceases,  or  is  suspended  by  a  forthcoming 
bond  being  given  and  forfeited,  or  by  su- 
persedeas or  other  legal  process. 

The  act  provides  that  it  shall  not  impair  a 
lien  acquired  bv  an  execution  creditor  under 
chapter  187:  Thereby  showing  that  it  is 
preferable  to  an  attachment  lien,  and  of 
all  execution  liens  except  when  levied  under 
ch.  187,  {  11.     Then  the  effect  of  an 

405  'execution      returned    *'no    effects," 
under  chapter  188,  is  to  give  a  lien  on 

all  the  property  of  the  debtor.  But  if  an- 
other execution  is  afterwards  issued  and 
levied  upon  property  of  the  common  debtor, 
which  is  subject  to  levy,  that  is  good  against 
the  first  lien ;  and  the  exception  in  this  case 
proves  the  rule.  When  it  is  intended  to 
protect  creditors,  the  act  so  provides. 

But  it  is  said  that  the  proceeding  provided 
by  ch.  188  must  be  taken  before  the  execu- 
tion expires.  If  this  be  so,  it  is  not  what 
was  intended,  and  is  in  fact  nonsense  and 
useless.  There  is  no  doubt  the  fieri  facias 
is  at  an  end  as  to  all  property  on  which  the 
execution  may  be,  and  is  not,  levied  under 
ch.  187.  The  sheriff  gets  his  authority  from 
the  precept,  and  when  that  expires  his  au- 
thority expires.  But  the  act,  ch.  188,  was 
intended  to  continue  the  lien,  and  it  is 
wholly  useless  unless  it  has  this  effect;  for 
ch.  l^  had  not  only  given  the  lien  but  the 
right  to  levy.  That  act,  {  11,  says  the  ex- 
ecution shall  bind  as  to  creditors  and  pur- 
chasers for  value  without  notice  only  ^om 
the  time  it  is  delivered  to  the  sheriff.  It 
must  then  bind  from  that  time.  The  act, 
ch.  188,  {  3,  says,  in  addition  to  the  effect 
the  execution  has  under  ch.  187,  it  shall  be 
a  lien  on  all  the  property  of  the  debtor, 
whether  levied  on  or  not,  or  whether  or  not 
it  can  be  levied  on,  except  as  to  a  purchaser, 
assignee  or  other  execution  creditor.  And 
by  I  17  of  this  chapter,  the  creditor  may 
avail  himself  of  the  remedies  provided  by  it ; 
and  yet  without  impairing  his  lien  under  it, 
may  from  time  to  time,  under  ch.  186  and 
ch.  187,  issue  other  executions  upon  his 
judgment  until  the  same  be  satisfied.  If 
he  has  no  lien  after  the  return  day  of  the 
execution,  why  provide  that  it  shall  not  be 
impaired  by  the  issue  from  time  to  time  of 
other  executions  upon  his  judgment?  And 
I  would  ask  too  how  a  creditor  can  know 
whether  or  not  an  execution  will  be  levied 
until  it  is  returned ;  and  therefore  how 

406  *he  can  proceed  to  subject  his  debtor's 
property,  as  provided  in  ch.    188,    be- 
fore his  execution  expires? 

There  is  certainly  no  reason  in  justice  or 
sound  policy,  why  the  lien  of  an  attachment 
should  be  preferred  to  the  lien  of  an  execu- 
tion :  The  attaching  creditor  is  not  an  as- 
signee for  value:  There  are  good  reasons 
why  such  an  assignee  without  notice  should 
be  protected;  and  the  act  protects  him. 
And  indeed  the  act  expressly  protects  all 
those  who  have  any  right  to  protection :  The 
attaching  creditor  has  none. 

Rhodes  and  Macfarland,  for  the  appellee. 

We  do  not  concur  in  that  construction  of 
the    statute  by  which  it  would   give   to  an 


execution  the  effect  of  a  continuing,  indefi- 
nite lien.  It  is  true  that  the  act  extends 
the  range  of  the  lien.  Subjects  not  before 
liable  are  now  subjected  to  it.  But  it  is  not 
pretended  that  there  is  any  change  in  the 
lien  as  to  the  subjects  before  embraced  in 
it ;  and  therefore  unless  a  creditor  ha&s  two 
distinct  liens,  it  must  be  limited  through- 
out as  it  was  under  the  former  law. 

The  counsel  for  the  appellant  relies  upon 
the  third  section  of  ch.  188  of  the  Code. 
But  that  section  must  be  construed  with 
reference  to  the  11th  section  of  ch.  187. 
This  last  section  extended  the  operation  of 
the  execution  to  current  money  and  bank 
notes.  The  3d  section  of  ch.  188  provides 
that  the  execution  shall  bind  all  property, 
though  it  is  not  levied  on  or  capable  of  be- 
ing levied  on,  except  as  therein  stated.  It 
does  not  say  what  shall  be  the  attributes  of 
the  lien ;  and  we  are  left  to  look  to  the  com- 
mon law  to  ascertain  what  is  intended  by 
it.  But  at  common  law  the  lien  of  a  fieri 
facias  only  existed  whilst  the  execution  was 
in  existence ;  and  when  the  return  day  of 
the  execution  was  passed,  the  lien  was  gone. 
It  is  therefore  wholly  opposed  to  the  idea  of 
a  continuing,  indefinite  lien  created  by  an 

execution  which  has  long  since  ex- 
407      pired.      *See   Bac.    Abr.     Execution, 

letter  D ;  Payne  v.  Drew,  4  East  523. 

SAMUEIrS,  J.     The  statutes  of  Virginia 
in  force  prior  to  the  1st  of  July  1850,  afforded 
to  a  judgment  creditor  the  means  of  obtain- 
ing satisfaction   of  his   claim   out   of  the 
es&te,  real,  personal  or  mixed,  of  the  judg- 
ment debtor.     On  and  after  the  day  named, 
when  the  Code  of  Virginia  went  into  opera- 
tion, whilst  the  creditor  retained   bis  right 
to  satisfaction,  the  process  by  which  he  was 
to  attain  it  was  greatly  changed  by  the  Code. 
It  is  only  necessary  in  this  case  to  advert  to 
the  rights  and  remedies  of  the  creditor  in 
regard   to  debts  due   from   other  persona  to 
the  judgment  debtor,  iiipsmuch  as  the  sub- 
ject in  controversy  here   is  a  debt  due  from 
J.  J.  Daly  to  Richard   H.    Daly,    the  judg- 
ment debtor.     Under   the   law   as   it   stood 
before  July  1,  1850,  a  subject  of  this  nature 
was    reached  by  causing   the  debtor  to   be 
arrested  under  a  writ  of  capias  ad  satisfac- 
iendum,  and  committed   to  jail,    there   to 
remain  until  discharged  under  the  insolvent 
laws.     Before  such  debtor  could  be  so  dis- 
charged, he  was  required  to  surrender  evexy 
thing  of  value    (with    a   few   specified  ex- 
ceptions) owned  by   him,    including   debts 
due  to  him,  to  be  applied   in   a    designated 
mode   to   the   satisfaction  of  the  creditor's 
demand.     If   the  debtor  failed  to   surrender 
his   estate  as   the  law   required,    still,  by 
mere  operation  of  law  he  was  divested  of  aU 
title  thereto,  and  the  estate  applied,   in  a 
way   pointed   out,    to  discharge   the  debt. 
Section  2,  ch.  188,  abolishes  the  writ  of  ca. 
sa.  in  all  cases  except  those  provided  for  in 
{  1,  of  which  the  claim  before  us  is  not  one. 

It  was  obviously  the  purpose  of  the  general 
assembly  to  save  to  the  credttor  the  rights 
which  he  might  have  acquired  if  the  former 
laws   had  continued   to  exist,  and  to  give 
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him  a  new  and  adequate  remedy  to  enforce 
his  rights.    The  revisors  in  their  re- 

408  port  to  the  *general  assembly,  p.  926, 
say,    that   **This    chapter     (188)     is 

framed  to  provide  for  the  creditor  (in  place 
of  taking*  the  debtor  under  a  capias  ad  sat- 
isfaciendum, and  compelling  him  to  take 
the  oath  of  insolvency)  as  efficient  remedies 
(in  cases  not  provided  for  by  the  1st  and  2d 
sections)  against  all  estate  not  subjected  to 
other  process,  as  he  now  has  when  the  debtor 
is  discharged  by  taking  the  oath  of  insol- 
vency." The  revisors  accordingly  reported 
a  section  of  the  statute  giving  the  creditor 
the  remedy  indicated  by  them;  and  the 
general  assembly  in  substance  adopted  the 
suggestion,  which  is  found  embodied  in  { 
3,  ch.  188.'  This  section  gives  to  the  fi.  fa. 
a  capacity  to  bind  mere  choses  in  action, 
by  making  it  a  lien  thereon,  with  some 
exceptions,  not  material  in  this  cases  Sec- 
tion 4  prolongs  the  lien  beyond  the  return 
day  of  fi.  fa. ;  it  is  directed  to  cease  ** when- 
ever the  right  of  the  judgment  creditor  to 
levy  the  fi.  fa.  under  which  the  lien  arises, 
or  to  levy  a  new  execution  on  his  judgment, 
ceases  or  is  suspended  by  a  forthcoming 
bond  being  given  and  forfeited,  or  by  super- 
sedeas or  other  legal  process."  Section 
17  provides  for  repeated  executions,  without 
impairing  the  lien  attaching  under  the  first 
execution. 

It  clearly  appears  in  the  section  last 
cited,  that  the  legislature  intended  the  lien 
to  continue  after  the  return  day  of  the  fi. 
fa. ;  otherwise,  it  would  have  been  useless 
to  provide  for  preserving  a  lien  if  the  lien 
should  be  regarded  as  already  lost.  Look- 
ing as  well  to  the  intention  as  to  the  plain 
words  of  the  statute,  I  am  of  opinion  that 
the  lien  of  Puryear's  fi.  fa.  was  in  full  force 
when  he  filed  his  suggestions  under  section 
10,  to  make  it  productive.  This  lien  com- 
menced December  10th,  1850,  the  day  on 
which  the  fi.  fa.  was  delivered  to  the  sheriff. 

The  suit  brought  by  Taylor  against  Rich- 
ard H.  Daly  was  brought  25th  of  October 
1851;  and  on  the  same  day  he  sued  out 
an  attachment  under  the  statute.  Code 

409  *of  Virginia,  ch.  151,    {   1.     This  at- 
tachment was  served  on  J.  J.  Daly  as 

garnishee  October  27,  1851.  Thus  the  liens 
of  Puryear's  fi.  fa.  and  Taylor's  attachment 
are  brought  in  conflict.  These  liens  are 
both  given  by  statute,  and  are  merely  legal. 
It  is  perfectly  obvious  that  Puryear's  lien, 
being  first  in  point  of  time,  must  take  pre- 
cedence of  Taylor's.  See  Erskine  v.  Staley, 
12  Lreigh  406. 

I  am  of  opinion  to  reverse  the  judgment 
in  favor  of  Taylor,  and  to  render  judgment 
in  favor  of  Puryear. 

The  other  juges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  reversed. 

410  ^Peers  v.  Barnett  &  Others.* 

April  Term,  1855,  Richmond. 
I.  Sale  of  Land    by  Acre— Sulijeqnant  Agreement— 

Betoppel.— Land   Is  purchased  by  the  acre ;  but 

*Por  monographic  note  on  Laches,  see  end  of  case. 


after  the  survey  Is  commenced  the  vendee  agrees 
to  take  It  at  the  quantity  for  which  the  vendors 
held  It  and  the  survey  is  stopped.  He  Is  concluded 
by  his  agreement  and  is  not  entitled  to  an  abate- 
ment from  the  purchase  money  on  account  of  a 
a  deficiency  in  the  qnantity. 

a.  Bqnlty  Practice— Sale  of  Land  to  Pay  Purchase 
Money— Clood  on  Tltle.t— A  court  of  equity  will  not 
decree  a  sale  of  land  for  the  payment  of  the  pur- 
chase money,  whilst  there  is  a  cloud  upon  the 
title.  But  if  the  cloud  is  removed  before  the 
hearing,  the  vendor  is  entitled  to  a  decree  for 
the  sale. 

a.  5ale  of  Land— Cloud  on  Title— Laches— Case  at  Bar.t 
—Land  is  sold  and  conveyed  in  1828.  and  a  bond  is 
given  by  the  vendors  with  condition  to  perfect  the 
title.  In  1834  a  bill  is  filed  by  the  vendors  to  sub- 
ject the  land  to  sale  for  payment  of  the  purchase 
money.  The  vendee  answers,  and  objects  that  the 
title  has  not  been  perfected.  The  cause  lingers 
on  the  docket  partly  by  the  fault  of  the  vendee, 
until  1862.  Although  at  the  filing  of  the  bill  the 
defects  iu  the  title  would  have  forbidden  the  sale 
of  the  land,  yet  the  lapse  of  time  and  the  uninter- 
rupted possession  of  the  vendee  under  the  deed, 
the  absence  of  any  suggestion  of  disturbance,  or 
the  assertion  of  any  adverse  claim  up  to  the  time 
of  the  hearing,  quieted  the  vendee's  titl^,  and 
cured  the  defects  therein  :  And  a  decree  for  the 
sale  was  therefore  proper. 

4.  Same— Same— 5ame— Decree  lor  Coets.— in  snch 
case,  as  the  vendee  was  not  in  default  when  the 
suit  was  commenced,  he  Is  entitled  to  a  decree  for 
his  coats. 

5.  Same— Set-Off  against  Purchase  Price— PaUnre  to 
Submit  to  Commissioner— Case  at  Bar.— The  vendee 
claims  a  credit  for  payment  upon  and  set-off 
against  the  purchase  money  ;  and  a  commissioner 
is  directed  to  state  an  account  of  them ;  bnt  he 
contumaciously  refuses  to  present  his  vouchers 
and  evidence  before  the  commissioner :  but  when 
the  report  is  returned,  filed  exceptions  to  it 
Though  it  is  probable  he  may  be  entitled  to  some 
credits  not  allowed  him.  yet  having  refused  to 
submit  them  to  the  commissioner  where  they 
might  have  been  properly  investigated,  they  will 
not  be  allowed. 

Some  time  previous  to  1809  William   Bar- 

tBqulty  Practice— Side  of  Land-Xloud  on  Title.— in 

McClaugherty  v.  Croft  48  W.  Va.  276,  27  a  £.  Rep. 
248,  it  is  said:  "Though  a  title  be  defective  at  the 
commencement  of  a'  salt  yet  if,  pending  it  it  be- 
come free  of  Hen,  or  clear,  so  as  to  be  good.-to  the 
purchaser,  the  court  may  go  on  to  decree.  Core  v. 
Wigner,  82  W.  Va.  277,  9  S.  E.  Bep.  96;  P^ers  v.  Bar^ 
nett,  li  Oratt.  410.  **  See  also,  citing  the  principal  case, 
Max  Meadows,  etc.  Co.  v.  Brady,  92  Va.  84.  22  S.  E. 
Rep.  845;  footnoU  to  Faulkner  v.  Davis,  18  Oratt  061. 
tSame— Laches.— In  Amick  v.  Bowyer,  8  W.  Va.  7, 
it  is  said :  "The  material  question  arising  for  deter- 
mination in  the  case  is:  Can  a  vendee  who  enters 
under  a  title  bond  from  his  vendor  and  holds  the 
land  under  that  title  till  the  statute  of  limitation 
would  bar  a  recovery  against  him  by  an  adverse 
title,  set  up  defect  of  title  in  his  vendor  existing  at 
the  date  of  sale  to  him,  as  ground  of  injunction  to  a 
Judgment  for  the  purchase  money.  I  think  he  can- 
not Peert  v.  Barnett,  12  Oratt.  410;  Piedmont  Coal 
and  Iron  Company  v.  Brant  and  Others,  decided  at 
the  present  term.**  See  also,  citing  the  principal 
case.  Hurt  v.  Miller,  96  Va.  42.  27  S.  E.  Rep.  881. 
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iiett  died,  leaving  a  widow  and  eight  chil- 
dren, and  possessed  of  a  tract  of  land  in  the 
county  ot  Goochland  containing*,  according 
to  an    old   survey,    two  hundred   and 

411  fif ty-feeven  'acres.     The  widow  seems 
to    have  had  a  life  estate  in  the  land, 

and  to  have  died  previous  to  the  year  1828. 
One  son,  George  C.  Barnett,  seems  to  have 
died  after  his  father,  intestate  and  unmar- 
ried ;  and  his  brothers  and  sisters  were  his 
heirs.  On  the  4th  day  of  January  1828, 
Robert  F.  Barnett,  George  Southworth  and 
Elizabeth  his  wife,  Cisley  Pollack,  in  her 
own  right  and  in  right  of  Mayer  Pollack, 
as  far  as  she  had  title,  Nancy  Nuckols,  by 
her  agent  William  Nuckols,  Turner  R. 
Henley  and  Hannah  his  wife,  and  Nelson 
Martin  and  Eliza  A.  his  wife,  describing 
themselves  as  legatees  of  William  Barnett 
deceased,  in  consideration  of  nine  hundred 
and  seventy-six  dollars  and  sixty-six  cents, 
conveyed  this  tract  of  land  to  Alexander 
M.  Peers  with  general  warranty.  At  the 
same  time  they  executed  a  bond  to  Peers  in 
the  penalty  of  one  thousand  dollars,  with 
a  condition  to  make  to  Peers  a  complete 
title  to  the  interest  of  Elisha  Barnett  and 
othera  in  said  land.  The  purchase  money 
was  paj'able  in  four  equal  annual  install- 
ments, for  which  Peers  executed  his  bonds ; 
and  to  secure  the  same  executed  a  deed  of 
trust  on  the  land  and  also  an  adjoining 
tract  which  he  owned. 

In  August  1834  the  parties  who  had  sold 
the  land  to  Peers  instituted  a  suit  in  equity 
in  the  Circuit  court  of  Goochland  county, 
and  in  their  bill  they  stated  the  sale  and  con- 
veyance to  Peers,  and  his  execution  of  the 
bonds  and  deed  of  trust.  They  alleged  that 
Peers  had  failed  to  pay  the  purchase  money, 
and  that  the  trustees  had  refused  to  execute 
the  trust.  And  making  them  and  Peers  par- 
ties defendants,  the  plaintiffs  asked  that  the 
trustee  might  be  compelled  to  execute  the 
trust,  and  out  of  the  proceeds  to  pay  what 
was  due  upon  the  bonds ;  or  if  they  refused 
to  execute  the  trust,  that  a  commissioner 
might  be  appointed  to  do  it,  and  for  general 
relief. 

Peers  answered  the  bill.     He  stated 

412  that  he   purchased  *the  land  at  three 
dollars  and  eighty  cents  per  acre ;  and 

that  upon  a  survey  of  the  land  it  fell  short 
of  the  quantity  at  which  it  was  estimated 
some  twenty  acres.  That  after  his  purchase 
the  vendors  were  about  to  have  the  land 
surveyed,  but  as  they  were  anxious  to  get 
home,  and  from  assurances  made  to  him  that 
the  land  would  fully  hold  out,  if  not  overrun, 
and  as  they  wished  to  place  him  as  nearly 
as  practicable  in  their  shoes  touching  a 
disputed  line,  he  did  agree  to  take  the  land 
by  the  old  survey.  And  this  he  was  still 
willing  to  do  if  the  parties  would  make  good 
to  him  the  boundaries  called  for  by  the  old 
title  papers  relating  to  the  land ;  or  if  an 
allowance  was  made  to  him  for  the  deficiency 
in  the  quantity  sold  to  him. 

He  stated  further,  that  the  title  was  de- 
fective as  to  the  interests  of  Elisha  Barnett, 
Mrs.  Turner  H.  Henley,  Mrs.  Robert  F. 
Barnett  (who  did  not  execute  the  deed)  and 


George  C.  Barnett ;  and  he  insisted  that  he 
should    not  be  required  to  pay  more  of   the 

Purchase  money  than  he  had  already  paid, 
'hat  Elisha  Barnett  had  never  conveyed  to 
him  any  title,  nor  could  he  do  it,  having  sold 
his  interest  in  the  land,  of  which  the  defend- 
ant was  ignorant  at  the  time  of  his  pur- 
chase. That  Mrs.  Henley's  title  could  not  be 
made  good  to  him,  as  he  had  been  informed 
that  she  and  her  husband  had  conveyed 
her  interest  in  the  estate  previous  to  the 
defendant's  purchase.  That  Mrs.  Robert 
F.  Barnett  had  n<»ver  conveyed  her  title: 
Nor  had  the  interest  of  George  C.  Barnett 
been  conveyed  to  him ;  but  as  he  had  been 
informed,  said  Barnett  had  conveyed  it 
away. 

He  further  insisted,  that  if  his  accounts 
were  allowed  him,  independent  of  the  title 
bond  which  he  exhibited,  he  had  not  retained 
enough  of  the  purchase  money  to  indemnify 
him  against  the  defects  of  the  title :  And 
he  exhibited  with  his  answer  an  account  of 
his  payments  and  off-sets  to  the  purchase 
money.     Among  the  items  in  this  ac- 

413  count  was  one  of  seventy  *cents  **paid 
for  recording  William  Nuckols'  power 

of  attorney  for  Nancy  Nuckols." 

The  deposition  of  Elisha  Barnett  was 
taken,  and  he  stated  that  he  sold  his  interest 
in  the  land  to  Mayer  Pollock  in  1807.  Sev- 
eral witnesses  proved  that  upon  the  purchase 
of  the  land  by  Peers,  the  parties  commenced 
to  survey  it,  and  ran  some  of  the  lines,  when 
Peers  told  them  they  might  stop  the  survey, 
and  he  would  take  the  land  at  what  thej 
held  it,  or  by  the  old  survey.  The  two  chain 
carriers  did  not  remember  which  of  these 
expressions  he  used;  two  other  witnesses 
said  he  used  the  first  expression.  It  ap- 
peared that  the  first  bond  was  discharged, 
but  there  was  some  dispute  whether  this 
was  done  by  the  application  of  certain  cred- 
its to  which  he   was  entitled,  or  otherwise. 

In  October  1835,  the  cause  came  on  to  be 
heard,  when  the  court  directed  a  commis- 
sioner to  take  an  account  of  all  the  payments 
which  had  been  made  by  the  defendant  Al- 
exander M.  Peers  towards  the  discharge  of 
his  bonds  given  for  the  purchase  money  of 
the  land,  and  make  report  to  the  court:  And 
upon  the  application  of  Peers,  leave  was 
granted  him  to  have  a  survey  of  the  land  at 
his  own  costs,  upon  giving  the  plaintiffs 
reasonable  notice  of  the  time  of  msiking  the 
survey. 

The  commissioner  having  reported  that 
Peers  had  failed  and  refused  to  attend  and 
submit  his  vouchers  to  the  commissioner,  so 
as  to  enable  him  to  execute  the  order  made 
in  the  cause,  a  rule  for  an  attachment  was 
made  upon  Peers,  returnable  to  the  next 
term.  But  the  rule  was  to  be  discharged  if 
he  should  in  the  mean  time,  when  notified 
by  the  commissioner,  appear  before  him 
with  his  accounts  and  vouchers.  And  sim- 
ilar rules  were  made  upon  Peers  in  April 
1838  and  October  1839,  without  effect. 

In  April  1842,   the  death    of   the   plaintiff 
George  Southworth  was  suggested,  and 

414  William  Southworth,  *h is  administra- 
tor, made  himself  a  party  plaintiff.    In 
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January  1843,  the  court  made  an  order  for 
an  account  similar  to  that  made  in  October 
1836.  And  in  July  1843  the  commissioner 
returned  his  report.  He  presented  three 
statements  of  the  account.  In  all  of  them 
the  first  bond  was  considered  as  paid  off,  and 
a  credit  of  one  hundred  and  twenty  dollars 
endorsed  on  the  second  bond  was  allowed. 
These  were  the  only  credits  allowed  in  the 
first  statement ;  and  that  statement  the  com- 
missioner considered  the  correct  one.  The 
second  statement  allowed  a  credit  of  sev- 
enty-eight dollars,  for  cattle  which  Peers 
allegred  he  had  let  Southworth  have ;  and  in 
the  third  statement  he  allowed  the  further 
credit  of  forty  dollars  and  sixty-nine  cents 
on  each  of  the  three  bonds  on  account  of 
Henley's  interest  in  the  land.  These  credits 
Peers  had  claimed  in  the  account  filed  with 
his  answer,  but  of  which  he  furnished  no 
proof  to  the  commissioner;  nor  indeed  did 
he  appear  before  the  commissioner,  but  the 
statements  were  made  at  the  instance  of 
Southworth's  administrator,  who  stated  that 
he  knew  nothings  about  the  credits,  and  re- 
quired proof  of  them. 

After  the  return  of  the  report  Peers  filed 
fourteen  exceptions  to  it.  And  he  filed  evi- 
dence to  sustain  his  exceptions.  The  third 
exception  was  for  the  failure  to  allow  him 
a  credit  for  a  deficiency  of  fifty-three  acres 
in  the  quantity  of  land.  And  he  filed  the 
report  of  the  surveyor  made  under  the  order 
in  the  cause ;  from  which  it  appeared  that 
this  quantity  of  land  embraced  within  the 
bounds  of  the  survey,  was  included  in  the 
tracts  of  the  adjoining  j^oprietors,  and  was 
in  their  possession.  The  fifth  exception 
related  to  Henley's  interest  in  the  land, 
which  Peers  alleged  he  had  purchased,  and 
which  the  evidence  filed  sustained.  The 
tenth  and  eleventh  exceptions  were  for  the 
application  of  credits  to  which  he  was  en- 
titled, to  the  satisfaction  of  the  first  bond, 
which  he  insisted  had  been  discharged 
415  *otherwise.  The  thirteenth  and  four- 
teenth exceptions  were  for  defects  in 
the  title.  The  evidence  on  this  subject  is 
stated  by  Judge  Allen  in  his  opinion. 

On  the  28th  of  September  1852,  the  cause 
came  on  to  be  heard,  when  the  court  sus- 
tained the  fifth  exception,  and  overruled  the 
others ;  and  a  statement  having  been  made 
correcting  the  first  statement  of  the  com- 
missioner in  that  respect,  showing  that 
there  was  due  on  the  said  bonds  on  the  7th 
day  of  March  1843,  the  sum  of  eight  hun- 
dred and  thirty-three  dollars  and  twenty- 
three  cents,  of  which  four  hundred  and 
eighty-five  dollars  and  seventy-two  cents 
was  principal,  it  was  decreed  that  unless 
the  defendant  Peers  should  pay  that  sum, 
with  interest  on  the  principal,  within  six 
months  from  the  decree,  the  trustees  in  the 
deed,  who  wete  appointed  commissioners 
for  the  purpose,  should  proceed  to  sell  the 
land  embraced  in  the  deed,  in  the  mode  and 
upon  the  terms  prescribed  in  the  decree,  and 
make  report  to  the  court.  And  the  rights 
of  Peers  under  the  title  bond  executed  to 
him  by  the  parties  were  reserved  to  him. 
From  this  decree  Peers  applied  to  this  court 
for  an  appeal,  which  was  allowed. 


Stanard  and  Bouldin,  for  the  appellant. 
Day,  for  the  appellees. 

AL#L£<N,  P.,  delivered  the  opinion  of  the 
court: 

A  distinction  seems  to  have  been  taken  by 
some  of  the  reported  cases,  as  to  the  relief 
a  court  of  equity  will  extend  to  a  vendee 
who  has  accepted  his  deed  with  covenants 
of  general  warranty,  where  he  seeks  to  en- 
join a  judgment  for  or  the  collection  of  the 
purchase  money,  and  the  case  where  the 
vendor,  instead  of  proceeding  against 
the  vendee  personally,  is  attempting  to  sell 
the  land  under  a  deed  of  trust  or  by  a  bill 
in  equity ;  that  although  the  facts  may 

416  not  ^authorize  the  court  to  enjoin  the 
collection  of  the  purchase   money  by 

a  proceeding  against  the  vendee  at  law,  yet, 
as  a  court  of  equity  reprobates  a  sale  of 
land  when  clouds  are  hanging  over  the 
title,  it  will  for  the  benefit  of  the  parties, 
and  the  security  of  the  purchaser  at  any  sale 
of  the  subject,  enjoin  or  refuse  to  decree  a 
sale  of  the  land  until  the  title  is  cleared  up. 
The  case  of  Beall  v.  I^iveley,  8  Leigh  658, 
is  a  case  of  the  first  class.  It  was  there 
decided  that  where  a  vendee  is  in  possession 
of  land  under  a  conveyance  with  general 
warranty,  and  the  title  has  not  been  ques- 
tioed  by  any  suit  prosecuted  or  threatened, 
such  vendee  has  no  claim  to  relief  in  equity 
against  the  payment  of  the  purchase  money, 
unless  he  can  show  a  defect  of  title  respect- 
ing which  the  vendor  was  guilty  of  fraudu- 
lent concealment  or  misrepresentation,  and 
which  the  vendee  had  at  the  time  no  means 
of  discovering.  In  Ralston  v.  Miller,  3 
Rand.  44;  Koger  v.  Kane,  5  Leigh  606; 
Clarke  v.  Hardgrove,'  7  Gratt.  399,  this  court 
has  extended  the  relief  to  cases  where  the 
vendee,  placing  himself  in  the  position  of 
the  superior  claimant,  can  show  clearly 
that  the  title  is  defective. 

The  principle  that  a  court  will  not  sell  or 
permit  a  sale  of  land  with  a  cloud  hanging 
over  the  title,  is  affirmed  in  Lane  v.  Tid- 
ball,  Gilm.  130;  Gay  v.  Hancock,  1  Rand. 
72 ;  Miller  v.  Argyle,  5  Leigh  460. 

In  the  present  case,  which  was  a  bill  filed 
to  subject  the  land  to  sale  for  payment  of 
the  purchase  money,  in  consequence  of  the 
refusal  of  the  trustees  to  sell,  the  appellant 
resisted  the  sale,  first,  upon  the  ground  of 
a  deficiency  in  the  quantity ;  and  secondly, 
because  the  complainants  had  failed  to 
make  a  clear  title  to  the  land  sold  and  con- 
veyed by  them. 

The  first  ground  is  not  assigned  as  error 

in  the  petition,    and  is   clearly    untenable. 

The  vendors  offered  to  survey  the  land. 

417  A  survey  was  in  part  actually  *made 
in   the  presence   of  all   the    parties, 

when  the  appellant  stopped  the  survey,  de- 
claring himself  willing  to  take  the  land  at 
what  they  held  it,  be  it  more  or  less.  The 
contract  was  then  consummated ;  the  deed, 
and  a  deed  of  trust  to  secure  the  purchase 
money  were  executed,  both  bearing  date  on 
the  4th  of  January  1828. 

That  this  was  after  the  partial  survey,  is 
shown   by   the  testimony  of  Robert  Sneed, 
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from  which  it  appears  that  at  the  time  of 
the  purchase,  William  Sanders  was  to  be- 
come surety  for  the  purchase  money,  and 
who  it  seems  had  an  interest  in  the  pur- 
chase ;  that  when  they  met  to  survey,  San- 
ders refused  to  become  surety,  and  the 
appellant  agreed  to  give  a  deed  of  trust  on 
his  own  land  and  the  land  purchased,  on 
Sanders'  consenting  to  relinquish  his  in- 
terest in  the  purchase ;  and  thereupon  they 
commenced  the  survey  as  aforesaid.  What- 
ever right  the  appellant  may  have  had  to 
the  survey  under  the  first  purchase,  he  then 
waived  it. 

As  to  the  title,  the  appellant  did  not 
agree  to  rest  upon  the  covenants  of  his  deed 
alone.  The  parties  contracted  with  a  full 
knowledge  of  the  facts  in  regard  thereto ; 
and  on  the  same  day  the  deed  and  deed  of 
trust  were  executed,  the  appellant  took  from 
the  appellees,  his  vendors,  a  bond  in  the 
penalty  of  one  thousand  dollars,  with  a 
condition  which  recited  they  had  sold  to  the 
appellant  the  land  formerly  belonging  to 
William  Bamett  deceased,  in  which  land 
Blisha  Bamett 's  interest  was  not  conveyed ; 
and  binding  the  parties  to  make  a  complete 
title  to  said  Elisha  Barnett's  and  others 
interest. 

Under  this  obligation  the  appellant  could 
have  sued,  if  the  obligors  failed  to  make  a 
title  in  a  reasonable  time:  He  was  not 
bound  to  wait  until  evicted.  The  vendors, 
in  executing  a  deed  with  covenants  of  war- 
ranty, had  not  fully  acquitted  themselves  of 
all  obligation  to  active  effort  to  get  a  clear 
title  for  the  vendee.  The  burden  of 
proof  did  not  devolve  on  him  to  show 
418  *^an  eviction  or  a  suit  threatened  or 
prosecuted,  or  thslt  the  title  was  clearly 
defective.  The  defect  of  title  was  admitted, 
and  it  was  the  duty  of  the  appellees  to  have 
cured  it,  before  they  instituted  their  suit  or 
called  on  the  trustees  to  sell.  The  convey- 
ance was  executed,  and  the  appellant  gave 
his  notes  for  the  purchase  money  on  the 
4th  of  January  1828,  the  last  installment 
falling  due  on  the  1st  of  January  1832;  and 
the  suit  was  brought  on  the  21st  of  August 
1834.  At  that  time  the  appellees  were  the 
defaulting  parties,  as  they  claimed  the 
whole  purchase  money,  and  asked  for  a  sale 
of  the  whole  tract,  notwithstanding  their 
failure  to  make  a  clear  title  to  Blisha's 
share.  The  appellant  was  well  warranted  in 
resisting  such  sale  until  the  title  was  made. 
He  however  did  not  ask  for  a  rescission,  but 
objected  to  paying  for  the  land  until  his 
title  was  perfected  according  to  the  terms 
of  the  deed  from  the  complainants  to  him. 
In  this  state  of  the  case,  if  the  appellees 
had  procured  the  proper  deeds  and  releases 
at  any  time  before  final  decree,  they  would 
then  have  been  entitled  to  a  decree  for  their 
purchase  money  and  for  a  sale  of  the  land 
to  pay  it;  for  then  the  principle  settled  in 
the  cases  referred  to  would  not  have  applied ; 
the  court  would  not  have  been  decreeing  a 
sale  of  land  with  a  cloud  hanging  over  the 
title.  But  time  and  possession  may  effect 
the  same  thing  that  an  actual  release  or 
conveyance  would  have  done.     The  convey- 


ance was  executed,  and  as  it  would  seem, 
possession  taken  under  it  as  early  as  1S28. 
Owing  to  the  delays  in  the  progress  of  the 
suit,  caused  in  part  apparently,  by  the 
claims  to  credits  asserted  by  the  appellant, 
and  his  contumacy  in  resisting  the  orders  of 
the  court  to  produce  his  vouchers  before  the 
commissioner,  no  decree  for  a  sale  was  ren- 
dered until  the  28th  of  September  1852, 
upwards  of  24  years  after  the  sale  and  con- 
veyance. Our  statute.  Code,  ch.  149,  {  1, 
p.    590,    limits   the    right  of  entry  to 

419  fifteen  years  after  *the  right  to  make 
such   entry   shall   have  accrued;  and 

furthermore  allows  ten  years  within  which 
persons  laboring  under  disabilities  may 
enter  or  sue,  next  after  the  time  such  person 
shall  have  ceased  to  be  under  disability. 

The  appellant  did  not  suggest  in  his  an- 
swer that  he  had  been  disturbed  in  the 
enjoyment  of  the  property.  No  suggestion 
of  any  disturbance  was  made  before  the  in- 
terlocutory decree.  And  after  such  a  lapse 
of  time,  it  is  not  reasonable  to  suppose  that 
there  could  be  any  danger  of  such  disturb- 
ance. 

It  seems  there  were  nine  heirs  or  devisees 
to  whom  the  land  descended  or  was  devised. 
The  answer  alleges  that  Elisha  Barnett's 
share  has  never  been  conveyed.  Elisha 
Bamett  is  examined  as  a  witness,  and  de- 
poses that  he  had  conveyed  his  right,  title 
and  interest  in  the  land  belonging  to  his 
father,  to  Mayer  Pollack ;  and  a  deed  from 
him  to  Mayer  Pollack  for  his  ninth  part  of 
said  land,  dated  and  recorded  in  1809,  is 
filed  as  an  exhibit.  Cisley  Pollack,  who 
was  one  of  the  heirs  or  devisees,  united  in 
the  deed  to  the  appellant,  conveying  in  her 
own  right,  and  in  right  of  Mayer  Pollack 
deceased,  as  far  as  she  had  title.  Under 
this  conveyance  the  appellant  entered;  and 
no  person  claiming  under  Mayer  Pollack 
appears  to  have  asserted  any  adverse  claim ; 
and  unless  they  labored  under  disability, 
which  is  not  alleged,  the  presumption  is 
that  Mrs.  Pollack  had  title,  as  she  under- 
took to  convey  something;  or  t];iat  those 
entitled  have  acquiesced  in  her  act.  An- 
other of  the  heirs,  George  C.  Bamett,  seems 
to  have  united  with  Elisha  in  a  deed  of 
trust  dated  and  recorded  in  1811,  conveying 
their  interests  in  the  estate,  real  and  per- 
sonal, of  their  father,  to  secure  certain 
debts.  There  is  nothing  to  show  that  any 
action  ever  took  place  under  that  deed,  or 
that  any  claim  was  ever  asserted  under  it. 
And  after  a  lapse  of  forty-one  years,  it  is 
not    to  be   presumed    that   any   such 

420  *claim  could  be  asserted  successfully. 
George  C  Barnett  seems  to  have  left 

the  country  and  died  unmarried;  and  his 
interest  to  have  passed  to  the  other  heirs, 
and  their  deed  conveyed  it  to  the  appellant, 
except  the  part  which  descended  to  Elisha; 
and  as  he  seems  to  have  lived  in  the  conn- 
try,  and  not  to  have  labored  under  any  dis- 
ability, his  deposition  having  been  taken 
as  late  as  1835,  time  would  bar  his  claim. 
It  is  further  objected  that  Mrs.  Turner 
R.  Henley,  who  with  her  husband  united  in 
the  deed  to  the  appellant,  and  acknowledged 
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it  when  she  became  a  widow,  had  previ- 
ously united  with  her  husband  in  a  convey- 
ance to  another.  No  such  deed  is  filed. 
There  is  a  certificate  of  the  clerk  of  Grooch- 
land  county  that  Turner  R.  Henley  has 
executed  a  deed  of  trust  conveying  all  the 
interest  of  Henley  and  wife  in  the  real  and 
personal  estate  of  William  Bamett  deceased, 
to  secure  a  debt  of  one  hundred  and  six  dol- 
lars and  thirty-four  cents  due  to  R.  K. 
Dabney.  The  inference  from  the  certificate 
is,  that  Mrs.  Henley  did  not  unite  in  it. 
There  is  also  a  deed  filed  purporting  to  be 
a  deed  from  John  V.  Miller,'to  John  Thomp- 
son, jr.,  dated  20th  July  1844,  conveying  the 
interest  of  Henley  and  wife  in  the  land  and 
personal  estate  of  William  Bamett  deceased ; 
reciting  that  it  is  the  same  conveyed  to  said 
Miller  by  William  Gray  and  William  Miller, 
trustees,  for  the  benefit  of  R.  K.  Dabney, 
in  a  deed  of  trust  executed  by  Henley  and 
wife  to  them,  by  deed  duly  recorded  on  the 
21st  of  September  1829.  This  would  be  an- 
terior to  the  regular  acknowledgment  by 
Mrs.  Henley  of  the  deed  executed  by  the 
heirs  to  the  appellant.  But  in  reference  to 
this  share,  it  is  sufficient  to  say  it  does 
not  appear  she  ever  signed  or  acknowledged 
the  deed  of  trust  referred  to.  It  does  appear 
she  has  regularly  executed  the  deed  to  the 
appellant ;  that  he  has  held  possession  under 
it  for  his  own  use,  and  such  possession  would 
bar  any  claim  under  the  deed  of  trust. 
421  *The  parties  seem  to  have  treated 
this  matter  as  clear  from  doubt.  The 
appellant  claimed  to  be  entitled  as  assignee 
for  value  of  T.  R.  Henley  of  his  entire  in- 
terest in  the  purchase  money  for  the  land. 
His  exception  to  the  report  of  the  commis- 
sioner for  not  allowing  him  credit  for  this 
interest,  was  sustained,  and  the  credit  al- 
lowed in  the  decree. 

It  is  further  objected  that  Mrs.  Robert  F. 
Bamett  did  not  unite  with  her  husband, 
who  was  a  legatee,  in  the  conveyance  to 
the  appellant.  The  contingent  right  of 
dower  in  one-eighth  of  a  tract  of  two  hundred 
and  fifty-seven  acres  of  land  of  no  great 
value,  is  too  uncertain  and  trifling  to  create 
such  a  cloud  over  the  title  as  to  affect  its 
price,  if  sold  under  the  decree. 

It  does  not  appear  that  Betsy  Southworth, 
wife  of  George  Southworth,  was  ever  ex- 
amined privily  and  apart  from  her  husband. 
But  she  was  a  plaintiff  in  this  suit.  On  the 
death  of  her  husband  she  continued  to  prose- 
cute it,  and  the  interlocutory  decree  for  a 
sale  is  in  her  name  as  widow.  A  sale  would 
bind  her  right,  and  upon  the  coming  in  of 
the  report  and  final  decree,  an  order  could 
be  made  directing  her  to  execute  a  convey- 
ance, if  required. 

Mrs.  Nuckols,  another  of  the  heirs,  seems 
to  have  acted  by  her  attorney  in  fact  or 
agent  William  Nuckols.  No  objection  is 
taken  in  the  answer  on  this  ground ;  and 
in  the  account  filed  by  the  appellant,  and 
his  exceptions,  he  claims  credit  for  a  fee 
paid  for  recording  a  power  of  attorney  from 
Mrs.  Nuckols  to  William  Nuckols.  The 
objection  probably  was  not  made  because 
the  parties  knew  of  the  existence  of  the 
power. 


I  think,  upon  the  whole,  that  at  the  time 
the  decree  was  rendered,  in  the  absence  of 
any  suggestion  that  the  purchaser  in  posses- 
sion had  ever  been  disturbed,  time  had 
effected  what  it  was  originally  the  dut^  of 
the  vendors  to  have  done,  quieted  the  title. 
That  there  was  no  danger,  after  such 

422  long  exclusive   enjoyment,  *that   the 
vendee  or  any   purchaser  at   the  sale 

could  ever  be  disturbed  by  the  assertion  of 
any  of  the  adverse  claims  relied  on  in  the 
answer,  and  that  there  was  no  error  in  sub- 
jecting the  land  to  sale  when  the  decree  was 
rendered. 

It  is  furthermore  objected  to  the  decree 
that  the  commissioner  and  the  court  erred 
in  refusing  the  appellant  various  credits 
claimed  by  him.  The  appellees  held  his 
bonds,  and  the  duty  of  showing  payment 
devolved  on  the  appellant.  As  early  as 
October  1835,  the  cause  was  referred  to  a 
commissioner,  to  take  an  account  of  pay- 
ments; and  from  that  time  down  to  1843, 
when  a  report  was  made,  repeated  efforts 
were  made  to  compel  the  appellant  to  appear 
before  the  commissioner  to  submit  his  ac- 
counts and  vouchers  for  examination.  The 
appellees,  for  some  reason,  perhaps  because 
they  desired  a  hearing,  seemed  to  think  it 
devolved  on  them  to  have  these  vouchers 
exhibited,  and  therefore  moved  for  rules 
against  the  appellant  to  show  cause  why  he 
should  not  be  attached  for  his  failure  to 
exhibit  his  vouchers  of  payment,  if  he  had 
any.  Their  efforts  were  unsuccessful,  and 
the  commissioner  was  at  last  constrained  to 
make  up  his  account  from  the  evidence 
then  in  the  record.  The  commissioner  re- 
jected some  claims  set  forth  in  an  account 
filed  by  the  appellant  with  his  answer,  be- 
cause no  evidence  was  adduced  to  sustain 
them:  and  none  has  been  adduced  since. 
As  to  the  application  of  the  credits  to  the 
first  bond ;  if  the  appellant  had  appeared 
with  his  proof  before  the  commissioner,  it 
is  possible  he  might  have  shown  that  some 
of  the  credits  applied  by  the  commissioner 
to  the  bond  lifted  by  him,  were  applicable 
to  the  second  bond  with  which  he  has 
been  charged.  But  these  were  questions 
which  should  have  been  raised  before  the 
commissioner,  who,  with  the  parties  before 
him,  and  when  the  transactions  were  fresh, 
and  the  parties  concern^  in  them  still 

423  living,  might  have  arrived  *at  a  just 
conclusion.     As  the  case  stood  before 

him,  he  could  make  no  other  application  of 
the  credits  than  he  did ;  and  if  the  appel- 
lant is  injured  thereby,  it  is  the  consequence 
of  his  own  obstinacy  in  contumaciously 
refusing  to  obey  orders  entered  in  fact  for 
his  own  benefit. 

I  think  the  decree  was  correct  on  the 
merits  at  the  time  it  was  rendered :  But  I 
am  further  of  opinion,  that  as  the  appellant 
was  in  no  default  when  the  bill  was  filed, 
he  was  entitled  to  his  costs  in  the  court  be- 
low; and  that  the  decree  in  giving  costs 
against  him  is  erroneous;  and  under  the 
authority  of  Ross  v.  Gordon,  2  Munf.  289, 
and  other  cases  since,  should  be  reversed 
as  to  the  costs,  with  costs  in   this  court  to 
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the  appellant ;  and  affirmed  in  all  other  re- 
spects. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  that  at  the  time 
the  bill  was  filed  the  appellant  was  in  no 
default  in  resisting  a  sale  of  the  land  con- 
veyed to  him  until  his  vendors  had  complied 
with  the  terms  of  the  contract  appearing 
in  the  condition  of  the  bond  dated  the  4th 
January  1828,  filed  as  an  exhibit  with  the 
answer. 

The  court  is  further  of  opinion,  that  as 
the  parties  might  have  perfected  the  title  at 
any  time  before  the  hearing,  so  as  under  the 
pleadings  to  have  entitled  them  to  a  decree 
sujecting  the  land  to  sale ;  the  lapse  of  time, 
the  uninterrupted  enjoyment  and  possession 
of  the  land  under  the  deed,  the  absence  of 
any  suggestion  of  any  disturbance  or  the 
assertion  of  any  adverse  claim  had  at  the 
time  the  decree  was  entered,  quieted  the  title 
in  the  appellant,  and  cured  all  such  defects 
in  the  title  set  forth  in  the  answer  or  dis- 
closed by  the  record,  as  should  operate  to 
prevent  the  court  from  subjecting  the  land 
conveyed  to  sale  for  the  payment  of  the  res- 
idue of  the  purchase  money.     The  court  is 

therefore  of  opinion,  that  there  is  r|o 
424      error  in  so  much  *of  the  interlocutory 

decree  as  directs  the  sale  of  the  land 
therein  mentioned. 

The  court  is  further  of  opinion,  that  there 
was  no  error  in  refusing  to  allow  the  appel- 
lant, for  the  alleged  deficiency  in  the  quan- 
tity of  the  land  sold,  or  in  overruling  his 
exceptions  so  far  as  the  same  were  over- 
ruled, and  in  ascertaining  the  balance  of 
purchase  money  due  from  him.  But  the 
court  is  of  opinion,  that  as  the  appellant 
was  in  no  default  in  objecting  to  a  sale 
when  the  suit  was  instituted,  he  was  entitled 
to  his  costs ;  and  that  said  decree  was  er- 
roneous in  awarding  costs  against  him.  It 
is  therefore  decreed  and  ordered,  that  so 
much  of  said  decree  as  awards  costs  against 
the  appellant  be  reversed  and  annulled, 
that  the  residue  of  said  decree  be  affirmed, 
and  that  the  appellees  pay  to  the  appellant 
his  costs  by  him  expended  as  well  about 
his  defense  in  the  Circuit  court,  as  in  the 
prosecution  of  his  appeal  aforesaid  here, 
and  the  cause  is  remanded  for  a  sale,  and 
further  proceedings  in  order  to  a  final  de- 
cree :  which  is  ordered  to  be  certified. 
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a.  General  Accoun  tings. 

b.  By  Fiduciaries. 

8.  Specific  Execution  of  Contracts. 
8.  Partition. 

4.  Settlement  of  Partnership. 

5.  Equitable  Titles. 

Cross  References  to  Monoptq>hlc  Notes. 

Adversary  Possession,  appended   to  Nowlin  t. 

Reynolds.  25  Gratt  187. 
Deeds,  appended  to  Fiott  v.  Com..  13  Gratt  SM. 
Pa>'ment 

I.  DBPINmON.  SCOPE  AND  OBNBRAL  APPUCA. 

TION. 

DeflnltloB.— Laches  is  the  neglect  or  omission  todo 
something  which  a  party  ought  to  do.  which  will 
warrant  the  presumption  that  he  has  abandoned 
his  claim.  Mere  lapse  of  time  unaccompanied  h? 
some  circumstance  affording  evidence  of  such  pre- 
sumption, is  not  considered  laches.  The  doctrine 
never  prevails  when  this  presumption  is  outweighed 
by  opposing  facts  and  circumstances.  Claims  are 
considered  stale  only  where  gross  laches  is  shown, 
with  unexplained  acquiescence  in  the  operation  of 
an  adverse  right  Bell  v.  Wood,  94  Va.  «77,  27  S.  B- 
Rep.  504;  Wissler  v.  Craig,  80  Va.  22:  Coles  v.  Ballard. 
78  Va.  ISO;  Alexander  v.  Byrd,  86  Va.  6B0.  8  S.  E.  Bepi 
677. 

Scope  of  Article.— The  divisions  of  the  doctrine  of 
laches  are  as  different  and  various  as  are  the  rigbts 
recognized  by  law.  and  there  are  no  fixed  mles  by 
which  the  defence  of  laches  may  be  applied,  as  each 
case  must  of  necessity  be  decided  according  to  Its 
own  particular  circumstances.  Hence  it  would  be 
impracticable  to  attempt  to  classify  all  the  applica- 
tions of  the  rule  which  have  arisen  in  the  decided 
cases.  The  purpose  of  this  article  is  to  treat  as  far 
as  possible  the  general  principles  of  the  doctrioe, 
after  which  it  has  been  necessary  merely  to  digest 
the  cases  on  the  subject 

Applies  to  All  Trusts  Not  Express.— Express  trasis. 
cognizable  only  in  equity,  are  alone  free  from  limi- 
tations created  by  laches  or  statute.  All  other 
trusts,  whether  legal  or  equitable,  are  subject  to 
the  statute  of  limitations  or  liable  to  be  barred  by 
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laches.  Woods  ▼.  Stephenson,  48  W.  Va.  149, 27  S.  E. 
Rep.  900. 

Not  Applicable  to  State  — Lacbes  Is  not  imputable 
to  the  state.  State  v.  Sponausrle,  45  W.  Va.  415,  8S  S. 
£.  Rep.  283. 

Has  No  Application  to  Ground  Rents  Reserved  In 
Deeds.— The  doctrine  of  laches  has  no  application  to 
a  claim  for  arround  rents,  which  hare  been  reserved 
upon  estates  granted  by  deeds,  and  no  presumption 
of  payment  will  arise  from  lapse  of  time,  if  it  appear 
that  no  part  of  the  rents  has  ever  been  paid.  Mulli- 
day  V.  Machir,  4  Oratt.  1. 

II.  REASON  OP  THG  RULB. 

Oenerai  Principles —Nothing  can  call  forth  the 
activity  of  a  court  of  equity  in  gran tinff  relief  except 
conscience,  arood  faith  and  reasonable  diliirence. 
Where  these  are  wanting-  the  court  will  do  nothing-, 
and  will  always  discountenance  neglect  and  laches 
where  a  party  has  slept  upon  his  rights  and  acqui- 
esced in  the  assertion  of  adverse  riarhts  for  a  g-reat 
leng-th  of  time.  Dog-flrett  v.  Helm,  17  Gratt.  90,  and 
foot-note  containing  a  full  collection  of  authorities. 

Thus,  courts  ouarht  i)ot,  upon  sound  principles  of 
equity,  as  well  as  of  public  policy,  to  open  their  doors 
to  parties  who  have  slept  on  their  rigrhts  for  an  un- 
reasonable leuffth  of  time,  unless  perhaps  in  cases 
of  fraud  ;  and  where  an  amended  bill,  which  was 
virtually  a  new  suit  to  recover  learacies  due  more 
than  fifty  years  ago,  tended  stronarly  to  show  that 
these  claims  had  been  satisfied,  the  lapse  of  time 
was  an  insuperable  bar  to  the  claims.  Anderson  v. 
Burwell,  6  Gratt  405. 

And  it  may  be  laid  down  as  a  general  rule  that 
equity  will  not  without  strongr  reasons,  rip  up  old 
transactions  or  settle  stale  accounts.  Coleman  v. 
Lyne.  4  Rand.  454. 

Por  Consideration  of  Public  Policy  and  Justice.— It 

Is  an  Inherent  doctrine  of  courts  of  equity,  that 
relief  should  be  refused  where  there  has  been  gross 
laches  in  prosecuting-  rig-hts,  or  lonir  and  unreason- 
able acquiescence  in  the  assertion  of  adverse  riffhts. 
This  principle,  as  it  is  founded  upon  considerations 
of  natural  Justice  and  public  policy,  is  firmly  en- 
forced, especially  in  cases  involvinar  transactions 
to  which  the  immediate  parties  are  dead.  Hatcher 
V.  Hall,  77  Va.  573 ;  Gibboney  v.  Kent,  82  Va.  888,  4 
S.  £.  Rep.  610. 

Equity  will  sometimes,  in  cases  not  barred  by 
statute,  refuse  to  interfere  after  lapse  of  time,  from 
considerations  of  public  policy,  and  the  difficulty  of 
doing-  justice  when  the  orisrlnal  transactions  have 
become  obscure  by  time,  and  the  evidence  may  be 
lost,  and  from  the  consciousness  that  the  repose  of 
titles  and  the  security  of  property  are  mainly  pro- 
moted by  an  enforcement  of  the  maxim,  vigilanttbuM 
non  doi-mientibus  Jura  subvetUunt.  Justis  v.  English, 
80  Gratt.  S65. 

Por  Peace  and  Repose  of  Society.— Where  matters 
souflTht  to  be  revived  have  been  allowed  to  sleep 
unasserted  until  a  generation  nearly  had  passed 
away,  and  until,  in  the  nature  of  things,  all  recol- 
lections of  many  of  the  transactions  had  either  been 
obliterated,  or  so  faded  from  the  memory  of  the 
principal  actors  as  to  become  almost,  if  not  entirely 
untrustworthy,  a  court  of  equity  will  refuse  to  inter- 
fere for  the  peace  of  society  to  aid  in  the  assertion 
of  such  antiquated  demands.  In  such  cases  the 
court  acts  sometimes  by  analogy  to  the  law.  and 
sometimes  upon  its  o-wn  inherent  doctrine.  Bell  v. 
Moon,  79  Va.  341 ;  Hill  v.  Umberarer,  77  Va.  653  ;  Up- 
dike V.  Liane,  78  Va.  132  ;  Coles  v.  Ballard,  78  Va.  189. 


Hence,  the  rule  is  that  parties  having  equitable 
demands,  must  prosecute  their  rigrhts  with  reason- 
able dilig-ence  ;  otherwise  courts  of  equity  will  re- 
fuse to  interfere.  This  is  a  rule  essential  to  the 
repose  and  welfare  of  society  and  ought  to  be  firmly 
enforced.    Morgan  v.  Fisher,  82  Va.  417. 

The  courts  have  uniformly  and  wisely  held,  where 
there  is  a  long-  and  unexplained  delay  in  the  institu- 
tion or  prosecution  of  a  suit  for  the  recovery  of  a 
debt,  especially  where  there  is  no  allegation  of  fraud 
or  trust,  that  the  allayinar  hand  of  time  shall  be 
deemed  to  have  composed  all  strife,  and  quieted  all 
contention,  so  that  "men  who  are  mortals  shall  not 
permit  controversies  to  become  immortal."  Cov- 
inarton  v.  Griffin,  98  Va.  124.  84  S.  E.  Rep.  974. 

Por  Safe  Determination  of  Suit.— It  is  a  principle 
sustained  in  a  long-  line  of  decisions,  that  those  who 
Invoke  the  jurisdiction  of  a  court  of  chancery  must 
do  so  within  a  reasonable  time.  Instead  of  lyinir  by 
until  by  their  supineness  and  neg-liirence  there  can 
no  longer  be  a  safe  determination  of  the  controversy. 
Perkins  v.  Lane*  82  Va.  69,  citing-  numerous  cases. 

Probability  of  Injustice  to  Defendant— Lapse  of  time 
alone  does  not  protect  delinquents  from  claims.  In 
order  to  be  protected  in  equity  other  circumstances 
must  exist,  such  as  where  the  transaction  is  old.  the 
account  unsettled,  the  amount  sought  to  be  delivered 
uncertain,  dependlnar  upon  the  testimony  of  wit- 
nesses who  may  be  dead,  upon  vouchers  lost,  or 
where  from  the  death  of  parties,  all  knowledge  of 
the  true  state  of  the  accounts  has  passed  into  obliv- 
ion, and  when  any  effort  to  settle  and  adjust  the 
accounts  would  probably  result  in  dointf  great  injus- 
tice to  the  defendant.  Winston  v.  Street,  2  P.  &  H. 
169. 

Presumption  of  Abandonment  of  Rlrbt.— Lapse  of 
time  is  permitted,  in  equity,  to  defeat  an  acknowl- 
edared  right,  on  the  ground  only  of  its  affording  evi- 
dence of  a  presumption  that  such  right  has  ,been 
abandoned.  It  therefore  never  prevails,  when  such 
presumption  is  outweig-hed  by  oppoainff  facts  and 
circumstances.  Equity  is  not  fond  of  taking-  advan- 
tage of  forfeitures  arising-  merely  from  a  lapse  of 
time.    Nelson  v.  Carrinirton,  4  Munf.  882. 

And  where  the  delay  and  neg-liarence  of  parties 
appealinar  does  not  amount  to  an  abatement  of  their 
case,  and  does  not  break  any  of  the  rules  adopted 
by  equity  courts  to  Incite  diliirence  and  discourage 
laches,  it  does  not  justify  the  impoeinff  of  penalties 
upon  the  appellants  by  depriving  them  of  havinir 
an  erroneous  decree  reversed,  which  would  result 
in  the  loss  of  important  riarhts.  Chinn  v.  Murray,  4 
Gratt  348. 

But  delay  in  the  assertion  of  a  rlarht,  unless  satis- 
factorily explained,  even  where  it  does  not  consti- 
tute a  positive  statutory  bar,  operates  in  equity  as 
evidence  of  assent,  acquiescence  or  waiver,  and 
especially  is  such  the  rule  in  a  suit  to  set  aside  trans- 
actions on  account  of  fraud  or  infancy.  Trader  v. 
Jarvis,  23  W.  Va.  100. 

Ul.  DOCTRINE  DBPBND5  ON  CIRCUMSTANCES 

OP  EACH  CASE. 

Oenerai  Rule.— The  equitable  doctrine  of  laches, 
wbereby  courts  refuse  to  aid  the  enforcement  of 
stale  demands,  where  the  party  has  slept  upon  his 
riarhts  an  unreasonable  length  of  time,  is  awell- 
recoamized  and  salutary  rule.  Whether,  however, 
lapse  of  time  will  be  sufficient  to  bar  recovery, 
must  of  necessity  depend  upon  the  peculiar  circum- 
stances of  each  case.  Hence  where  there  was  no 
loss  of  evidence  or  lapse  of  time  as  to  make  it  likely 
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that  injustice  would  be  done,  tbe  transaction  was 
not  obscure,  and  the  sum  souffbtto  be  recovered 
was  not  uncertain,  there  had  been  no  such  laches 
as  would  prevent  a  recovery.  Houck  v.  Dunham,  92 
Va.  211,  28  S.  E.  Rep.  288.  See  Lamer  v.  Hale,  79  Va. 
147. 

Thus,  it  is  a  well-established  principle  ffovemin? 
a  court  of  equity  that  nothinar  can  call  it  forth  into 
activity,  except  conscience  and  reasonable  diligence : 
where  these  are  wanting  the  court  is  passive.  There 
is  no  precise  limit  of  time  prescribed  in  which  a 
demand  must  be  enforced,  but  each  case  depends 
on  its  circumstances,  and  destruction  of  records, 
loss  of  evidence  and  death  of  parties  and  witnesses 
are  circumstances  which  will  be  weighed  in  connect 
tion  with  the  delay.  Sumper  v.  Garnett,  81  Gratt 
660,  and  foot-noU, 

Defendants  Hust  Not  Acquiesce  In  Delay  In  Prosecn- 

tlon.— Delay  and  laches  in  the  prosecution  of  a  suit 
after  it  has  been  commenced,  are  not  generally 
matters  of  which  the  defendants  can  complain  or 
avail  themselves,  where  the  record  fails  to  show 
that  they  have  made  any  effort  in  the  court  below 
to  expedite  the  cause,  but  have  acquiesced  content- 
edly in  the  delay.  Fisher  v.  McNulty,  80  W.  Va.  186, 
8  S.  £.  Rep.  698. 

May  Arise  within  Statutory  Period.— Although  the 
period  during  which  a  party  neglects  to  assert  his 
rights,  does  not  constitute  a  statutory  bar  to  the 
claim  asserted,  yet  the  attending  circumstances 
may  justify  the  dismissal  of  the  plaintiff's  bill. 
Wissler  V.  Craig,  80  Va.  22,  citing  Foster  v.  Rison,  17 
Gratt.  386;  Harrison  v.  Gibson,  28  Gratt  212.  See 
Cheatham  v.  Aistrop,  97  Va.  467.  84  S.  E.  Rep.  57. 

Discretionary  with  the  Court.— So  the  applicaUon 
of  the  doctrine  of  laches  is  for  the  sound  discretion 
of  the  court,  and  does  not  depend  on  the  convic- 
tion of  the  court  against  the  original  Justice  of  the 
claim  or  on  any  specific  ground  of  defence,  but  upon 
its  belief  that  it  is  too  late  to  ascertain  the  merits  of 
the  case  under  the  circumstances.  Smith  v.  Thomp- 
son, 7  Gratt.  112,  64  Am.  Dec.  126. 

Where  Complaint  Is  of  Fraud— The  question  of 
delay  is  much  affected  by  reference  to  the  particu- 
lar circumstances  of  each  case.  A  delay  which 
might  have  been  of  no  consequence  in  one  case 
may  be  amply  sufficient  to  bar  relief  in  another; 
thus,  it  Is  the  duty  of  a  man  complaining  of  fraud  to 
make  his  complaint  at  the  earliest  possible  time. 
He  cannot  be  allowed  to  remain  passive,  prepared 
to  affirm  the  transaction  if  it  should  be  a  prosperous 
one,  or  to  repudiate  it  if  that  should  prove  advanta- 
geous to  him.  Jeffries  v.  Southwest  Va.  Imp.  Co.,  88 
Va.  862, 14  S.  £.  Rep.  661. 

in  Confirming  Judicial  Sale.— Again,  what  is  unrea- 
sonable delay  In  the  confirmation  of  a  judicial  sale 
must  depend  upon  the  circumstances  of  each  case, 
and  is  subject  to  the  sound  judicial  discretion  of 
the  court  in  the  interest  of  fairness  and  the  rights 
of  all  parties.  It  has  been  held  that  a  sale  which 
was  not  confirmed  for  more  than  three  years  after 
the  day  of  the  sale  was  not  a  proper  case  for  the 
court  of  appeals  to  confirm.  Hyman  v.  Smith,  18 
W.  Va.  744. 

Creditor's  Claim  against  Surviving  Partner.— There 
is  no  fixed  or  definite  rule  by  which  to  measure  the 
delay  and  negligence  of  a  creditor  of  a  partnership 
in  prosecuting  his  claim  against  the  surviving 
partner,  which  will  deprive  him  of  his  remedy 
against  the  estate  of  the  deceased  partner.  Each 
case  depends  upon  its  own  particular  circumstances, 


and  will  be  judged  by  them.  Jackson  v.  King.  It 
Gratt.  499. 

Poroclosure  of  riortgage.- Where  a  bill  was  broaght 
to  foreclose  a  mortgage,  satisfaction  or  release  will 
be  presumed  from  the  lapse  of  twenty  years,  espe- 
cially where  such  presumption  was  corrobcKUted 
rather  than  rebutted  by  other  drcnmstances. 
Jones  V.  Comer.  6  Lteigh  850. 

For  an  Accounting.— Appellees  are  not  entitled  to 
relief  when  they  have  slept  upon  their  rights  for  a 
long  period  after  the  disability  of  Infancy  was 
removed,  and  no  excuse  has  been  offered  for  their 
unreasonable  delay.  The  limitation  for  going  into 
an  accounting  rests  in  the  exercise  of  a  sound  dis- 
cretion arising  on  the  circumstances  of  each  case. 
It  will  be  refused  where  the  transactions  have 
become  obscure  and  involved:  or  where  insupera- 
ble difficulties  or  great  inconvenience  would  arise 
in  hunting  up  testimony:  or  where  from  the  loss  of 
vouchers  or  death  of  witnesses,  any  Injury  will 
likely  result:  or  where  from  the  relation  of  parties 
to  each  other  a  presumption  of  satisfaction  fairly 
arises  upon  the  whole  case.  Aylett  v.  King,  U 
Leigh  486. 

Same— Partnership  Transactions.— Where  a  bill  Is 
filed  by  a  surviving  partner  against  the  administra- 
trix of  a  deceased  partner  nine  years  after  the  dis- 
solution of  the  partnership,  and  four  years  after 
the  death  of  the  other  partner,  if  the  ciiKiumstances 
of  the  case  do  not  show  such  laches  on  the  part  of 
the  plaintiff  as  to  deprive  him  of  the  right  to  have 
an  account,  the  plaintiff  will  not  be  barred  from 
obtaining  a  settlement  of  the  partnership,  as  he  has 
not  placed  the  defendant  in  a  condition  to  suffer 
irremediable  mischief,  if  the  account  should  be 
ordered.    Marsteller  v.  Weaver,  1  Gratt.  881. 

IV.  ELEMENTS  OF  LACHES. 

Oeneral  Statement.— The  doctrine  of  laches  rests 
upon  the  broadest  principles  of  equity,  and  implies 
injury  to  the  party  pleading  it  as  a  defence.  Lapse 
of  time  often  makes  it  impossible  to  discover  the 
truth,  and  it  would  be  unjust  to  enforce  a  demand 
after  many  years  of  delay,  especially  so  where  a 
party  has  altered  his  situation,  believing  he  had  a 
right  to  do  so.  Delay  alone  does  not  necessarily 
preclude  relief,  but  the  defence  must  be  tested  on 
substantial  equitable  principles.  The  decided  cases 
show  that  the  most  important  considerations  in  sup- 
port of  this  defence  are:  >fr«^  the  death  of  parties  to 
the  original  transaction,  or  the  intervention  of  the 
rights  of  third  persons;  $eeond^  the  loss  of  evidence, 
rendering  it  difficult  to  do  justice;  and  third,  the 
character  of  evidence  by  which  it  is  sought  to 
establish  the  demand,  for  instance,  by  parol  testi- 
mony depending  on  the  mere  recollection  of  wit- 
nesses. Where  these  elements  or  some  of  them 
exist,  the  courts  have  denied  relief  after  a  lapse  of 
much  less  than  twenty  years.  Cranmer  v.  Mc- 
Swords,  24  W.  Va.  594. 

1.  DELAY. 

a.  Whbn  Values  HavbChavgsd. 

To  Rescind  Contract  for    Sale  of  Land.— Where  a 

vendor  sued  to  rescind  a  contract  for  the  sale  of  land 
after  the  property  had  almost  doubled  the  contract 
price  in  value,  which  suit  was  dismissed,  and  he 
made  no  offer  to  give  possession  or  make  a  deed,  and 
made  no  demand  for  performance  until  four  years 
after  the  sale,  and  three  years  after  the  last  of  the 
purchase  money  was  due,  and  when  the  property  had 
fallen  to  one-third  of  the  contract  price,  specific 
performance  will  not  be  enforced  at  the  Instance  of 


636 


NOTB  ON  If  ACHSS. 


12  QRATT. 


the  vendor.  Gish  7.  Jamison,  96  Va.  81S,  81 S.  E.  Rep. 
Cei:  Simmons  v.  Palmer,  93  Va.  889,  26  S.  E.  Rep.  6. 

To  Reopen  Conftrmatlon  of  Sale  after  Twenty-Pive 
Yean.— One  wbo  was  defendant  in  an  action  to  sub- 
ject property  to  the  payment  of  a  jadgment  airalnst 
him  may  not.  after  a  lapse  of  twenty-five  years 
from  the  decree  of  sale  and  its  confirmation,  when 
the  land  has  increased  in  valu^e  and* the  condition 
of  the  parties  has  changed,  reopen  the  case,  and 
relitisrate  the  matters  which  had  been  fully  adjudi- 
cated by  a  court  of  competent  jurisdiction.  Cul- 
bertson  v.  Stevens,  82  Va.  406,  4  S.  £.  Rep.  607. 

Jndldal  Sales— Report  Delayed  by  Act  of  Parties.— A 
court  by  confirming  a  sale  will  not  compel  a  pur- 
chaser to  take  land  purchased  at  a  judicial  sale, 
where  by  the  acts  of  the  parties  to  the  suit,  action 
on  the  report  of  sale  by  the  court  has  been  delayed 
for  such  an  unreasonable  time,  that  confirmation 
would  most  probably  cause  him  loss,  if  he  has  not 
been  in  default,  or  ruilty  of  laches  or  fraud,  and 
has  not  acquiesced  in  the  delay,  where  it  appears 
that  duriuff  this  unreasonable  delay  the  property 
has  depreciated  in  value.  Hyman  v.  Smith,  IS  W. 
Va.  744. 

Reoriranizatlon  of  Street  Railway  Objected  to  after 
Hany  Years  Delay.— A  street  railroad  company  exe- 
cuted a  deed  of  trust  in  1870  to  secure  its  bonds,  but 
became  insolvent  and  was  suspended  iu  1878.  The 
holder  of  a  great  majority  of  the  shares  was  elected 
president,  and  expended  a  great  deal  of  money  in 
improving  the  situation.  He  then  became  the  pur- 
chaser, but  failing  to  comply  with  the  terms  of  the 
sale,  there  was  a  subsequent  sale.  In  1886  the  plain- 
tiff, who  owned  three  shares,  for  the  first  time 
objected  to  the  reorganization  and  the  sale,  alleg- 
ing informality  oU  notice,  on  which  trustees  were 
substituted,  the  property  in  the  meantime  having 
become  very  valuable.  The  plaintiff  was  g'uilty  of 
STosa  laches  in  the  assertion  of  his  claim  by  waiting 
until  by  a  change  of  circumstances  that  which  was 
worthless  had  been  made  valuable.  He  delayed  too 
long  and  hi^  right  to  relief  was  lost  Godwin  v. 
Whitehead.  88  Va.  600. 14  S.  E.  Rep.  844. 

b.  LSROTH  OF  TDf  B  nNBBA80NABI.E. 

daim  of  Interested  Party  for  Devoting  Time  to 
Prosecution  of  Suit.— Many  cases  are  found  which 
hold  that  mere  lapse  of  time  may  act  as  a  bar, 
and  that  it  frequently  gives  rise  to  a  conclusive 
presumption  against  the  validity  of  a  stale  claim. 
So  where  one  of  several  parties  interested  in  a  suit 
attended  to  its  prosecution  and  devoted  much 
time  and  labor  to  it,  but  did  not  make  any  claim 
for  compensation  for  eighteen  years,  he  was  con- 
sidered as  having  abandoned  it  Tebbs  v.  Duval, 
17  Gratt  849. 

Creditor  Proceeding  against  Estate  of  Co-obligor.— 
The  alleged  laches  of  a  creditor  in  a  proceeding 
affainst  the  estate  of  a  co-obligor  was  wholly  unsus- 
tained  where  it  appealed  that  the  surviving  obligor 
and  principal  debtor  was  living  for  some  years 
after  the  death  of  the  obligor,  and  where  within 
two  years  after  his  death  a  creditors'  suit  was 
brouirht  against  his  estate.  After  the  institution 
of  the  suit  the  creditor  had  asserted  his  debt  in 
every  proper  way  and  was  entitled  to  have  the  pay- 
ment of  his  debt  out  of  the  real  estate  of  the  debtor, 
the  evidence  disclosing'  no  laches  on  his  part 
Scott  V.  Ashlln,  86  Va.  681, 10  S.  E.  Rep.  751. 

To  Set  Aside  Sale  under  Trust  Deed.— To  set  aside  a 
sale  under  a  deed  of  trust  for  inadequacy  of  price, 
irregularity  in,  or  want  of  sufficient  notice  of  the 
sale,  or  because  of  encumbrances  on  the  land  at  the 


time  of  the  sale,  the  party  must  proceed  without 
unreasonable  delay.  A  delay  of  more  than  fifteen 
years  was  held  unreasonable  in  Fowler  v.  Lewis, 
86- W.  Va.  118, 14  S.  E.  Rep.  447. 

Ward  Barred  from  Suing  Guardian  after  Six  Years 
Delay.— A  ward  after  arriving  at  full  age  made  .an 
agreement  with  a  party,  to  whom  his  guardian  had 
loaned  money,  to  take  a  less  sum  than  was  loaned, 
and  gave  his  guardian  a  receipt  in  full  for  the 
money  in  his  hands.  After  waiting  six  years  the 
ward  sued  his  guardian  for  the  entire  amount 
which  was  in  his  hands.  He  could  not  recover  by 
reason  of  estoppel  and  of  hla  laches  in  asserting 
his  claim.  Kelly  v.  McQulnn.  42  W.  Va.  774,  86  S.  E. 
Rep.  517. 

After  Nearly  Five  Years  Deed  Will  Not  Be  Disturbed 
for  Fraud  or  Misrepresentation  without  Proof.— An 
aunt  conveyed  by  deed  her  whole  estate,  real  and 
personal  subject  to  her  life  estate,  to  her  nephew 
who  had  been  for  many  years  living  in  her  family 
and  managing  her  business  affairs.  A  bill  was 
filed  by  the  grantor  to  set  aside  the  deed  after  the 
death  of  the  grantee,  and  nearly  five  years  after 
its  date  upon  the  ground  of  misrepresentation  and 
fraud  of  the  grantee.  On  the  plaintiff's  falling  to 
prove  such  misrepresentation  or  fraud,  a  court  of 
equity  refused  to  grant  any  relief  in  the  case,  after 
such  unexplained  delay  in  bringing  the  suit.  Cur- 
lett  V.  Newman,  80  W.  Va.  188,  8  S.  E.  Rep.  578. 

Settlement  between  Trustee  and  Benefldary.— Where 
a  cettui  qu€  trutt,  who  was  sui  Juris,  had  a  settlement 
with  her  trustee,  and  quietly  enjoyed  the  fruits  of 
her  bargain  for  a  quarter  of  a  century,  without 
uttering*  a  word  of  complaint,  she  will  not  be  per- 
mitted to  repudiate  the  contract  so  solemnly  entered 
into  and  acquiesced  in,  though  some  of  her  rights 
may  have  been  violated.  Farish  v.  Wayman,  91  Va. 
480,  21  S.  E.  Rep.  810. 

Will  of  Lands  Probated  for  Seven  Years.— According 
to  the  course  of  judicial  decisions,  a  will  of  lands 
which  had  been  admitted  to  full  probate,  cannot  be 
controverted  after  the  lapse  of  seven  years.  Street 
V.  Street,  11  Leigh  498. 

Commissioner's  Report  Confirmed  for  Two  Years.— 
The  report  of  a  commissioner  is  conclusive,  in  the 
absence  of  proof  to  the  contrary,  of  facts  which  he 
Is  directed  to  ascertain,  and  where  parties  wait 
more  than  two  years  from  the  confirmation  of  the 
report  to  complain  for  the  first  time,  such  gross 
laches  and  acquiescence  will  lose  them  their  rights, 
if  any  they  had.  Corey  v.  Moore.  86  Va.  721,  11  S.  E. 
Rep.  114. 

Suit  against  Cashier  and  Director  of  Bank  for  Colin, 
sion.  Brought  in  Five  Years.— Where  a  director  of  an 
insolvent  banking  corporation  by  fraud  and  collu- 
sion with  the  cashier  received  from  him  for  his 
deposits  discounted  bills  and  notes  without  the 
authority  of  the  board  of  directors,  and  although 
suit  was  not  brought  therefor  until  nearly  five  years 
after  such  transaction,  the  doctrine  of  laches  did 
not  apply.    Lamb  v.  Cecil.  26  W.  Va.  288. 

Bill  of  Exchange  Withheld  from  Circulation  Sixteen 
Days.— The  laches  of  the  plaintiff  in  withholding  a 
bill  of  exchange  from  circulation  for  sixteen  days, 
was  sufficient.  In  the  absence  of  all  testimony  show- 
ing a  reasonable  excuse  therefor,  to  release  the 
drawer  from  all  liability  upon  the  bill.  Thornburg 
V.  Emmons,  28  W.  Va.  825.  • 

Suit  to  Set  Aside  Deed  for  Fraud  rialntalned  In  Two 
and  a  Half  Years.— One  commencing  a  suit  within  two 
and  a  half  years  after  the  making  of  a  deed  to  set  It 
aside  for  fraud  was  not  precluded  by  laches  from 
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maintaining  sncli  salt,  when  it  was  not  barred  by 
the  statute  of  limitations,  as  the  defence  of  laches 
is  in  equity  only  permitted  to  defeat  an  acknowl- 
edged riffht  on  the  ground  of  its  affording-  evidence 
that  the  right  has  been  abandoned.  Cottrell  y. 
Watklns.  80  Va.  801,  17  S.  £.  Rep.  S28,  37  Am.  St  Rep. 
807.  10  li.  R.  A.  754. 

SupencdMS— No  Bond— Six  Years  Delay  Caras 
Omission.— A  supersedeas  was  allowed  withont  re- 
quiring a  supersedeas  bond,  when  one  should  have 
been  required,  and  the  cause  was  docketed  without 
objection  after  a  lapse  of  six  years  from  the  time  it 
was  awarded;  this  was  held  not  to  be  a  good  cause 
for  its  dismissal.    Pug-h  v.  Jones,  0  Leigh  200. 

Sana— Application  Refnsad  Ten  Years  after  It  Was 
Awarded.— A  supersedeas  was  awarded  to  a  judg- 
ment two  years  after  its  date,  and  a  bond  was  ex- 
ecuted; but  the  office  of  clerk  beinsr  vacant  no 
supersedeas  was  issued.  A  clerk  was  soon  after 
appointed.  Ten  years  afterwards  the  plaintiff 
applied  for  a  writ,  which  was  refused.  After  such  a 
lapse  of  time  it  was  improper  to  award  a  superse- 
deas, and  it  oug-ht  to  be  quashed.  Anderson  v. 
Lively,  6  Leiirh  77. 

Same— Agreement  to  Reconsider  Motion  Cannot  Be 
Renewed  after  Three  Years.— Where  the  court  agreed 
to  reconsider  a  motion  for  a  supersedeas,  which 
had  been  rejected  at  the  same  term,  but  by  Inad- 
vertence no  entry  was  made  setting  aside  the  order 
denying  the  supersedeas,  a  motion  to  reconsider 
renewed  more  than  three  years  afterwards  cannot 
be  entertained.    Emory  v.  Erskine,  7  Leig-h  207. 

DIsmUsal  of  Bill  of  Review  after  Two  Years— No 
Appeal.— When  a  bill  of  review  was  predicated  on 
the  sole  ground  of  after-discovered  evidence,  and 
during  the  pendency  of  srld  bill  of  review  more 
than  two  years  elapsed  afl^r  the  date  of  the  decree 
sought  to  be  reviewed,  and  said  bill  of  review  was 
then  dismissed,  an  appeal  from  the  decree  sought 
to  be  reviewed  was  barred.  Wethered  v.  Elliott,  45 
W.  Va.  486.  82  S.  E.  Rep.  200. 

Delay  of  Five  Years  in  Attackinir  a  Deed  for  Incapacity 
of  and  Undue  Infinence  on  Qrantor.— Where  an  affed 
woman,  by  giving  a  deed,  disinherited  her  son.  an 
unexplained  delay  of  five  years  after  her  death 
before  an  attempt  was  made  to  set  aside  the  con- 
veyance for  incapacity  and  undue  Influence,  de- 
feated such  equitable  riirht  of  the  son.  Hale  v.  Cole, 
81  W.  Va.  576, 8  S.  E.  Rep.  516. 

Beneficiaries  under  Trust  Estopped  after  Twenty 
Years  Acquiescence  in  Voidable  5ale.— A  suit  by  a 
widow  and  children,  who  were  beneficiaries  in  a  tes- 
tamentary trust,  against  the  arrantee  of  the  trust,  to 
recover  the  property  conveyed,  could  not  be  main- 
tained, in  the  absence  of  fraud,  where  the  sale  was 
voidable,  and  not  void,  and  the  widow  and  children 
had  enjoyed  the  proceeds  thereof  for  over  twenty 
years,  and  had  not  instituted  proceedings  to  avoid 
the  sale  until  more  than  three  years  had  elapsed 
since  the  youngest  child  became  of  aire,  and  had 
not  offered  to  return  the  consideration  which  they 
received  for  the  land.  McClanahan  v.  Roanoke 
Iron  Co.,  05  Va.  552, 28  S.  E.  Rep.  9&&. 

Relief  from  Judirment -Fraud.— Where  a  bill  to 
obtain  relief  ag'ainst  a  judgment  on  a  bond,  which 
it  alleg'ed  was  procured  by  fraud,  was  not  filed 
until  six  years  after  the  perpetration  of  the  fraud, 
relief  was  refused  on  the  ground  of  unreasonable 
delay.    Bamett  v.  Harnett,  83  Va.  504,  2  S.  E.  Rep.  738. 

Same— Usury.— So  after  a  lapse  of  eighteen  years  a 
court  would  not  set  aside  a  judg'ment  on  the  ground 
of  usury,  where  the  bill  simply  stated  that  the  debt 


was  usurious,  and  the  defendant  denied  the  oaury* 
and  the  charg'e  was  not  sustained  by  competent  evi- 
dence; especially  where  no  circumstances  of  fraud 
or  surprise  or  undue  advantage  were  proved  or 
suggested.    Terry  v.  Dickinson,  75  Va.  47Sl 

Bill  to  5et  Aside  Deed  for  Undue  Inflnenea-Delay  ef 
Nine  Years  Altliouffh  Bvideoca  Available  AU  the  Time^ 
—The  grantor  of  a  deed  executed  in  1888  was  the 
father  of  the  plaintiff,  the  grantee  beingr  a  youngtr 
brother.  The  arrantor  died  a  mon  th  after  the  execu- 
tion of  the  deed,  and  the  grantee  held  possessloa  un- 
til his  death  in  1888.  In  a  bill  filed  in  180S  to  set 
aside  the  conveyance  on  the  ground  of  undue  infla- 
ence,  it  was  alleged  that  the  plaintiff  was  unable 
to  secure  the  necessary  evidence  prior  to  that 
time  ;  but  it  appeared  that  the  witnesses  opou 
whom  he  relied  were  members  of  his  own  family, 
the  family  servants  and  physician.  The  plaintiff 
was  consequently  guilty  of  g'roas  laches,  and  the 
dismlssalof  the  bill  was  justified.  Orrv.  Penning- 
ton, 08  Va.  268,  84  S.  E.  Rep.  02& 

2.  KNOWLEDGE. 

General  Rule.— It  Is  a  well-settled  rule  of  equity 
Jurisprudence  that  laches  cannot  be  predicated  of 
those  who  are  ignorant  of  their  rights.  Such  a  de- 
fence is  only  permitted  in  equity  to  defeat  an  ac- 
knowledged riffht  on  the  ground  that  it  affords 
evidence  that  the  right  has  been  abandoned.  Maasie 
V.  Heiskell.  80  Va.  780;  Nelson  v.  Carrluffton.  4  Mnnf. 
888;  Rowe  v.  Bentley.  SOOratt  768;  Jameson  v.  Rlxey, 
04  Va.  842,  20  S.  E.  Rep.  861;  Moorman  v.  Arthur,  90 
Va.455, 18S.  E.Rep.  800. 

Same— Depends  on  drcomatanoes  of  Caae.— Hence, 
neither  laches  nor  acquiescence  can  be  justly  im- 
puted in  the  absence  of  all  knowledge  of  the  facts 
of  which  it  is  predicated,  and  whether  lapse  of  time 
is  sufiicient  to  bar  a  recovery  must  of  necessity  de- 
pend upon  the  particular  circumstances  of  each 
case.    Lamar  v.  Hale,  70  Va.  147. 

Estoppel.— Estoppel  from  acquiescence  must  rest 
upon  actual  knowledge  of  the  wroufffnl  act,  its  in- 
jurious effects  and  unreasonable  delay.  Moorman 
V.  Arthur,  00  Va.  455,  18  S.  E.  Rep.  (100  :  Green  v. 
Thompson,  84  Va.  411,  5  S.  E.  Rep.  507.  See  also. 
TunsUll  V.  Withers.  80  Va.  802.  II  S.  E.  Rep.  50& 

Applies  to  BquitaMe  Demands  Not  Loffal.— While  Ir- 
norance  of  law  does  not  prevent  the  bar  of  the  stat- 
ute of  limitations,  which  depends  upon  law,  and  not 
good  consciencei  the  same  rule  does  not  apply  as 
reg'ards  the  lapse  of  time  to  a  purely  equitable  de- 
mand in  a  court  of  equity.  Cranmer  v.  McSwords. 
24  W.  Va.  504. 

Of  Fraud— Begins  on  Discovery.— It  is  true  that  "no 
leuffth  of  time  can  prevent  the  unkenneling  of  a 
fraud.*'  but  the  rule  is  subject  to  the  qualification 
that  the  party  complaining  must  not  have  slept  upon 
his  rights  after  he  has  acquired  knowledge  of  them, 
and  time  begins  to  run  from  the  discovery  of  the 
fraud.    Terry  v.  Fontaine,  88  Va.  451.  S  S.  E.  Rep.  743. 

Fraud  or  Mutual  Mistake.— No  lapse  of  time,  and  no 
delay  in  bringing'  the  suit,  however  long",  will  defeat 
the  remedy  in  cases  of  fraud  or  mutual  mistake, 
provided  the  Injured  party  during* all  this  interval  is 
iffuorantof  the  fraud  or  mistake  without  fault  on 
his  part.  The  duty  to  commence  proceedings  to 
assert  his  rights  can  only  arise  upon  the  discovery 
of  the  fraud  or  mistake,  and  the  possible  effect  of  his 
laches  will  bearin  to  operate  only  from  that  time. 
Craufurd  v.  Smith,  08  Va.  088,  88  S.  E.  Rep.  8S. 

Of  Mistake.— One  who  would  set  aside  a  decree  by 
reason  of  mistake  must  proceed  within  a  reasonable 
time  after  knowledge  of  it,  else  he  will  be  barred  of 
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relief  by  laches.    Seymonr  v.  Alkire  (W.  Va.).  84  S. 
E.  Rep.  068. 
Corporations— Repudiation  of  5ul»0crlptionforPraiKL 

—Laches,  as  a  bar  to  a  subscriber's  rlffht  to  re- 
pudiate bis  subscription  to  the  capital  stock  of  cor- 
poration for  fraud,  begins  to  run  only  from  the 
time  when  the  subscriber  Is  first  chargeable  with 
notice  that  a  fraud  has  been  perpetrated  upon  him. 
After  his  suspicions  are  reasonably  aroused.  It  is  his 
duty  to  Investlirate  at  once,  and  the  burden  of  proof 
is  upon  the  corporation  to  show  notice  of  the  fraud 
and  laches  on  the  part  of  the  subscriber.  Va.  Land 
Co.  7.  Haupt  90  Va.  688, 19  S.  E.  Rep.  166,  44  Am.  St 
Rep.  989. 

Sum— When  5tocidiolder  Can  Repudiate  Contracts. 
-Whenever  a  stockholder  has  notice  or  the  means 
at  hand  of  becominsr  acquainted  with  the  contracts 
made  by  the  corporation  In  which  he  Is  a  stock- 
holder, a  court  of  equity-  will  not  allow  him  to 
remain  quiet  an  unreasonable  length  of  time  with  a 
view  of  ascertaining  whether  the  contract  will 
result  in  profit  to  him,  and  repudiate  it  if  It  results 
in  loss.  Boyce  v.  Montauk  Oas  Ck>al  Co.,  87  W.  Va. 
78,  16  S.  £.  Rep.  801. 

SaoM— When  Suit  againft  by  5tockholder«  for  Prmud, 
9itc..,  Allowed.— While  a  minority  of  stockholders  of  a 
corporation  may  maintain  a  bill  on  behalf  of  them- 
selves and  others  for  fraud,  conspiracy,  or  tUtra 
vire$  acts  airainsta  corporation,  when  they  have 
been  injured  by  such  act,  they  must  act  promptly 
and  not  wait  an  unreasonable  time.  It  was  held 
where  they  postponed  their  case  for  nine  years, 
that  they  had  forfeited  their  right  to  equitable 
relief.  Boyce  ▼.  Montauk  Oas  Coal  Co.,  87  W.  Va.  78, 
16S.  £.  Rep.601. 

To  Set  Aside  Deed  for  Fraud  Prompt  Action  Neces- 
sary on  Discovery.— A  plaintiff's  bill  alleged  the 
procurement  by  false  and  fraudulent  representa- 
tions of  a  deed  .for  property,  which  was  sold  by 
decree  of  court,  and  it  was  filed  within  a  month  of 
six  years  after  the  sale  had  been  confirmed.  When 
fraud  is  relied  upon  to  secure  the  relief  sought, 
prompt  action  must  be  taken,  and  any  delay  in 
doing  so.  or  the  continued  use  and  occupation  of  the 
property  received  under  the  sale,  will  be  deemed  an 
election  to  affirm  it.  In  this  case  after  such  unex- 
plained delay  a  court  of  equity  granted  no  relief. 
Bailey,  v.  Calfee  (W.  Va.),  89  S.  E.  Rep.  048,  and 
numerous  cases  there  cited. 

But  where  a  purchaser  of  town  lots  did  not  learn 
that  the  representations  that  induced  him  to  make 
the  contract  were  false  until  three  years  thereafter, 
when  he  brought  suit  for  rescission,  and  in  the 
meantime  the  vendor  had  no  opportunity  to  dispose 
of  the  lots,  and  none  of  its  creditors  were  prejudiced 
by  the  rescission,  there  was  no  valid  defence  on  the 
ground  of  laches.  Qrosh  v.  Ivanhoe  Land,  etc.,  Co., 
06  Va.  116,  87  S.  E.  Rep.  841. 

5anie  Rule  In  Case  of  Contracts.— A  person  who  elects 
to  set  aside  a  contract  for  fraud,  must  bring  suit  for 
the  purpose,  without  unreasonable  delay  after  the 
discovery  of  the  fraud,  unless  there  be  good  reason 
to  excuse  it;  otherwise  his  delay  will  deny  him  re- 
lief. A  delay  of  six  years  was  held  unreasonable  in 
Whlttaker  v.  Southwest  Va.  Imp.  Co.,  84  W.  Va.  217. 
12  S.  E.  Rep.  B07.  See  Bill  v.  Schilling.  80  W.  Va.  108, 
10  S.  E.  Rep.  514. 

To  Set  Aside  Transactions  for  nistalce  Prompt  Action 
Necessary  on  Discovery.— In  an  action  to  rescind  a 
deed  on  the  ground  of  mistake  In  the  property  con- 
veyed, it  appeared  that  the  plaintiff  was  thoroughly 
acquainted  with  the  location  of  lots  in  that  neighbor- 


hood, and  had  once  owned  this  same  lot  conveyed 
in  this  deed.  After  making  a  cash  payment  and  re- 
ceiving a  deed  he  discovered  the  mistake,  but  made 
no  offer  to  return  the  deed,  and  nearly  a  year  later 
when  one  of  the  notes  fell  due  objected  to  paying 
it  for  the  $ol€  reason  that  there  was  a  variance  be- 
tween its  terms  and  the  recitals  In  the  trust  deed 
by  which  it  was  secured.  Even  if  the  plaintiff  had 
been  entitled  to  rescind  the  contract  upon  discover- 
ing the  mistake,  the  situation  was  eminently  one 
which  called  for  prompt  and  decisive  action  on  his 
part.  He  should  have  returned  the  deed  at  once 
and  demanded  the  restitution  of  his  money  and  the 
cancellation  of  his  obligations.  But  he  did  not  do 
this  until  the  lots  had  greatly  depreciated  In  value; 
consequently  equity  did  not  grant  relief.  Simmons 
V.  Palmer,  98  V a.  889,  25  S.  £.  Rep.  6. 

Thus,  where  a  bill  was  brought  to  correct  a  mis- 
take fourteen  years  after  it  was* discovered,  and 
six  years  after  it  was  found  that  the  other  security 
for  the  payment  of  a  bond  was  not  sufficient.  It  waa 
held  a  case  of  laches,  and  no  relief  was  granted 
because  of  the  Inexcusable  delay.  Carter  v.  Mc- 
Artor.  28  OratL  880.  and  foot^noU. 

Hence,  if  the  vendor  of  land,  where  a  mistake  has 
been  made  In  the  quantity  of  land  conveyed,  does 
not  bring  his  suit  within  the  time  that  would  bar  an 
action  of  ejectment  (after  the  sale  and  conveyance), 
he  must  make  his  election  and  demand,  giving 
notice  of  his  claim,  or  bring  his  suit  within  a  reason- 
able time  after  the  discovery  of  the  mistake.  West- 
em  Mln.,  etc.,  Co.  v.  Peytona,  etc.,  Co.,  8  W.  Va.  400. 

Acquiescence  in  Decree.— A  party  may  be  concluded 
by  his  acquiescence  in  a  decree  affecting  his  rights 
made  in  the  progress  of  the  cause,  when  he  takes 
under  the  decree  a  part  of  the  fund  affected  by  it, 
and  makes  no  objection  to  it  until  after  the  final 
decree  In  the  cause  made  twenty-two  years  after 
prior  decree.    Burton  v.  Brown,  22  Gratt  1. 

Counterfoit  Note— Notice  Should  Be  Prompt.— The 
plaintiffs  obtained  from  the  defendant  a  bank  note 
which  was  returned  in  March.  1825,  to  them  as  coun- 
terfeit, but  they  did  not  return  it  to  the  defendant, 
nor  give  him  notice  of  its  being  counterfeit,  until 
May,  1825,  although  the  plaintiffs'  place  of  business, 
and  defendant's  residence  were  only  110 miles  apart, 
and  mall  passed  between  those  places  regularly 
once  a  week.  This  was  such  negligence  on  the  part 
of  the  plaintiffs,  as  precladed  them  from  recover- 
ing.   Pindall  V.  Northwestern  Bank,  7  Leigh  617. 

Trust  Deed  Released  by  Fraud  —  Knowledge  by 
Assignor  of  Notes  Secured— Estoppel  after  Pour  Years. 
—In  a  suit  to  set  aside  a  release  of  a  deed  of  trust 
securing  purchase  money  notes,  on  the  ground  that 
it  was  obtained  by  fraud,  the  plaintiff's  assignor  of 
the  notes  had  knowledge  of  the  alleged  fraud,  and 
permitted  the  defendant  to  sell  the  property  under 
the  deed  of  trust  acquired  subsequent  to  the  release, 
and  to  purchase  and  hold  the  property  four  years. 
The  plaintiff  was  estopped  by  reason  of  the  laches 
of  the  assignor  from  Impeaching  the  validity  of  tne 
release.  Nat  Mut.  etc.,  Assoc,  v.  Blair,  86  Va.  400, 
86  S.  £.  Rep.  518. 

Creditor  of  Trust  Deed  Purchases  at  Void  Sale- 
Knowledge  by  First  Qrantor  for  Seventeen  Years  Bar  to 
Suit  to  Set  Aside.— A  creditor  secured  by  a  deed  of 
trust  purchased  the  land  at  a  void  sale  under  such 
deed,  and  received  a  deed  from  the  trustee  convey- 
ing the  fee.  The  purchaser  afterwards  conveyed 
by  deed  the  land  in  fee  to  another,  who  held  actual 
possession  for  the  period  of  the  statute  of  limita- 
tions.   The  fact  that  the  first  grantor  knew  of  such 
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sale  for  at  least  seTenteen  years,  was  sofflclent  to 
defeat  a  suit  in  eqnity  brouffbt  to  set  aside  the  sale 
and  conveyance,  and  redeem  and  recover  the  land, 
by  reason  of  laches  and  staleness,  even  if  the  stat- 
ute of  limitations  did  not  bar  it.  Swann  v.  Thayer, 
86  W.  Va.  46, 14  S.  E.  Rep.  428. 

Rlirl>ts  of  Assignee  of  Bonds  Secured  by  Deed  of  Tmst 
Lost  by  Laches.— Land  purchased  by  a  testator  in  1840 
was  paid  for  by  his  executrix  in  1860,  and  the  convey- 
ance was  to  herself  "as  executrix."  A  few  years 
later  in  a  conveyance  of  the  same  land  to  secure 
bonds,  she  recited  that  it  was  paid  for  with  her  own 
means  and  was  hers.  After  her  death  the  adminis- 
trator of  the  assignee  of  the  bonds  instituted  a  suit 
in  1881  to  enforce  the  trust  deed.  It  was  held  that 
the  riflrhts  of  the  assignee  has  been  lost  by  his  laches. 
Morgan  v.  Fisher,  82  Va.  417. 

Trust  Raised  by  Creditor  of  AdainUtrator  Dealing 
with  Assets -Knowledffe  for  Two  Years  Bars  Relief.— 
Where  the  creditor  of  an  administrator  dealt  with 
the  assets  of  the  estate,  in  such  a  manner  as  to 
raise  a  trust  on  the  part  of  the  creditor,  there  being 
no  actual  fraud,  a  court  of  equity  refused  to  enforce 
such  a  trust  after  the  lapse  of  twenty  years  from 
the  time  the  transaction  became  known,  or  might 
have  become  known  to  the  eettuisQUf  trust  by  the  ex- 
ercise of  proper  diligence.  Morris  v.  Duke,  2  P.  & 
H.  468. 

8.  PREJUDICE  TO  OTHERS. 

Qeneral  Statement.— Parties  who  come  into  equity 
to  enforce  claims,  must  do  so  within  a  reasonable 
time.  They  must  not  delay  by  their  negligence 
until  there  can  no  longer  be  a  safe  determination 
of  the  controversy,  and  adversaries  will  be  exposed 
to  the  danger  of  Injustice  from  loss  of  evidence  and 
information,  and  means  of  recourse  against  others, 
occasioned  by  deaths,  insolvencies  and  other  un- 
toward circumstances.  Smith  v.  Thompson,  7  Gratt 
112,  54  Am.  Dec.  126. 

Same— Attacking  Voluntary  Deed.— Although  a  deed 
cannot  be  attacked  as  voluntary  after  the  expira- 
tion of  the  statutory  limitation,  yet  there  is  no  lim- 
itation upon  the  right  of  a  creditor  to  institute  a 
suit  to  attack  such  deed  as  fraudulent  in  fact.  But 
the  right  to  institute  such  suit  can  be  lost  in  equity 
by  remissness  and  delay  in  its  assertion,  and  a 
party  m;  '  lose  his  right  to  complain  of  fraud  where 
such  conditions  exist  as  will  render  the  court  un- 
able to  pass  upon  the  questions  involved  without 
serious  risk  of  doing  injustice  to  others,  resulting 
from  his  delay.  Bumgardner  v.  Harris,  02  Va.  188, 
28  S.  E.  Rep.  220. 

Suit  In  Pour  Year«— No  Pr^udlce,  No  Laches.— Where 
a  suit  was  commenced  within  less  than  four  years 
from  the  time  the  alleged  cause  of  action  arose,  there 
was  clearly  no  such  lapse  of  time  or  acquiescence  as 
would  bar  the  plaintiff's  right  to  relief,  no  grounds 
being  stated  which  showed  that  the  rights  of  any  of 
the  parties  had  been  prejudiced  by  the  delay. 
Crumllsh  v.  Shen.,  etc..  R.  Co.,  28  W.  Va.  628. 

Rescission  of  Contract  for  Fraud— Rights  of  Other 
Party.— The  rule  Is,  where  a  party  has  a  right  to 
rescind  a  contract  on  the  ground  of  fraud,  that  he 
must  rescind  at  once  on  discovering  the  fraud,  or 
as  soon  thereafter  as  circumstances  will  permit; 
for  he  is  not  bound  to  rescind,  and  any  unreasonable 
delay,  especially  If  it  be  injurious  to  the  other 
party,  will  be  regarded  as  a  waiver  of  his  right,  and 
it  is  well  settled  that  the  plaintiff  will  then  be 
precluded  from  relief  by  his  laches.  In  this  case 
the  bond  was  executed  in  1870.  but  the  bill  alleging 
fraudulent  procurement  was  not  instituted   until 


1885.  and  no  explanation  was  given  for  the  delay. 
Bamett  v.  Bamett,  88  Va.  604.  2  S.  E.  Repu  73S. 

Same— Rights  of  Creditors  or  Third  Parties.— Where 
a  party  seeks  to  rescind  his  contract  on  the  ground 
of  fraud  he  will  be  deemed  to  have  waived  his 
right  to  rescind  if  the  rights  of  creditors  have  inter- 
vened, or  an  innocent  third  party  has  acquired  an 
interest  in  the  property,  or  if  in  consequence  of 
his  delay,  the  position  even  of  the  wrongdoer  is 
affected.  Grosh  v.  Ivanhoe  LAnd,  etc..  Co..  95  Va. 
161,  27  S.  E.  Rep.  841. 

Estoppel  of  Judgment  Creditor.— Where  a  judgment 
creditor  stands  by  and  sees  his  debtor's  land  sold 
without  making  any  assertion  of  his  claim,  and  fail- 
ing to  do  so  for  a  number  of  years  afterwards,  be 
will  be  denied  the  right  to  subject  the  land  in  the 
hands  of  the  innocent  purchaser.  Henry  v.  Ould. 
Va.  Law  J.  1888,  p.  54. 

innocent  Purchaser  Protected  after  Seveutaeu  Years 
Delay.— A  lien  on  land  acquired  by  virtue  of  a  con* 
tract,  unrecorded  in  the  county  where  the  land  is 
situated,  as  against  one  who  acquired  title  to  the 
land  without  actual  or  constructive  notice  thereof, 
was  barred  by  laches,  where  the  lien  was  asserted 
more  than  seventeen  years  after  the  purchaser 
acquired  title  and  possession  thereunder,  and 
twenty-five  years  after  the  lien  was  created,  no 
reason  being  given  for  the  failure  to  assert  it 
earlier.    Nelson  v.  Trlplett  (Va.).  SO  S.  E.  Rep.  isa 

Administrator  Liable  When  by  Delay  the  OHIgsr 
Becomes  injofvent.— Where  an  administrator  did 
not  take  any  steps  to  enforce  the  collection  of  a 
bond  in  accordance  with  his  duties,  but  held  it  wbile 
the  obligor  was  solvent,  suffering  him  to  become 
Insolvent  and  to  convey  all  of  his  property  to  the 
exclusion  of  this  debt,  he  must  upon  well-settled 
principles  be  held  to  have  made  himself  liable  bj 
his  laches  for  what  he  could  have  made  out  of  the 
obligor.  Sterling  v.  Wilkinson,  88  Va.  791.  3  &  E. 
Rep.  588. 

Claim  against  State  Barred  Where  Delay  Pie»sate 
Reimbursement  from  Qeneral  Ooverament.— Unneces- 
sary delay  on  the  part  of  the  claimant  until  after 
the  year  1700,  to  make  his  claim  against  the  state  for 
vessels  impre&sed  in  1781.  whereby  the  state  was 
deprived  of  the  opportunity  of  obtaining  reimburse- 
ment from  the  general  government,  barred  the 
owner  both  at  law  and  in  equity.  Com.  v.  Banks,  4 
Call  888. 

After  Seventeen  Years  Acquiescence  Sale  Wm  N«t 
BeDUturbed  When  Purchaser  Has  Made  Valuable  ha- 
provements.— The  trustee  in  a  deed  authorized  his 
executors  by  will  to  execute  the  trust,  which  they  did 
in  1818,  by  selling  the  land  for  its  full  value.  This 
was  after  the  death  of  the  grantor  whose  heirs  were 
two  daughters,  one  of  whom  was  absent  from  the 
commonwealth  at  the  time  of  the  sale.  The  husband 
of  the  other  assented  to  the  sale  and  received  his 
wife's  share,  and  al.so  that  of  the  absent  daughter, 
for  whom  he  undertook  to  act.  The  latter  returned 
in  1820,  a  widow,  and  resided  with  her  sister  where 
the  land  was  situated.  The  purchaser  made  valna- 
ble  improvements  on  the  property  and  no  claim  was 
made  by  any  of  the  parties  until  1885.  Under  the 
circumstances  the  sale  was  not  disturbed.  Hnghes 
V.  Caldwell.  11  Leigh  842. 

Indemnity  Bond— Twenty-Three  Years  Delay— Orlg^ 
nal  Debtor  Insolvent.— The  plaintiffs  in  an  action  to 
enforce  an  indemnity  bond  showed  no  eqniuble 
right  when  their  suit  was  brought  more  than  thirty* 
four  years  after  the  original  bond  was  payable,  and 
more  than  twenty-three  years  after  the  date  of  the 
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bond  of  indemnity,  during-  which  time,  for  a  period  | 
of  nearly  thirteen  years,  there  was  an  executor  for 
the  estate  of  one  of  the  joint  obllarors  of  the  origi- 
nal bond.  Notwithstanding  this,  the  claim  for  in- 
demnity was  allowed  to  sleep  until  the  other  Joint 
obliflTor,  the  original  debtor,  became  utterly  insol- 
vent a  few  years  before  the  institution  of  this  suit 
After  such  great  lapse  of  time  and  laches  on  the 
part  of  the  plaintiff  no  relief  was  allowed  in  equity. 
Smith  ▼.  Thompson,  7  Gratt  112,  54  Am.  Dec.  126. 

Failure  of  Attorney  to  Pay  Over  Purchase  Honey 
Collected— No  Relief  against  Land  after  Eighteen 
Years  Delay.— The  plaintiff  was  assigned  certain  pur- 
chase money  notes  secured  by  a  reservation  of  a 
vendor's  lien  on  a  tract  of  land.  He  employed  an  at- 
torney to  enforce  the  lien,  and  in  April  18T0,  a  decree 
directing  sale  was  confirmed.  A  deed  was  directed 
to  be  made  to  the  purchaser,  and  the  attorney 
was  appointed  special  commissioner  to  execute  the 
deed.  The  plaintiff  failed  for  eighteen  years  to  take 
any  legal  steps  to  collect  the  money,  which  had  been 
paid  to  the  attorney,  and  in  the  meantime  the  land 
came  into  the  hands  of  innocent  purchasers.  By 
reason  of  his  laches  the  plaintiff  was  not  entitled  to 
a  recovery.    Shields  v.  Tarleton  (W.  Va.),  87  S.  E. 

Hep.  680. 

4.  LOSS  OP  EVIDENCE— DEATH  OF  PARTIES 
AND  WITNESSES.— See  "5.  Obscurity  of  Trans- 
actions*" itifrci. 

Tbe  lUtlonaie  of  the  Rule  la  to  Prevent  Injustice.— A 
claim  which  was  probably  Just  originally,  will  be 
disallowed  and  rejected  in  consequence  of  its  stale- 
ness,  and  of  the  probable  impossibility,  from  loss  of 
evidence  and  death  of  parties,  of  ascertaining  the 
facts  of  the  case  and  doing  Justice,  and  also  because 
it  may  reasonably  be  presumed  that  the  claim,  if 
originally  just,  had  been  abandoned  or  satisfied. 
Robertson  v.  Read,  17  Gratt  644,  and  foot-noU,  with 
collection  of  authorities. 

Thus,  where  the  appellants  stood  by  without  com- 
plaining until  the  death  of  the  last  person  who  could 
throw  any  light  upon  the  case,  and  then  came  for- 
ward asserting  a  claim  unsupported  by  proof,  and 
after  twenty-five  years  called  upon  the  court  to  do 
what  would  be  manifestly  unjust  and  inequitable, 
it  was  impossible  that  any  proper  Investigation 
could  be  had.  Every  presumption  was  against  the 
claim  of  the  plaintiffs ;  the  i  3r8ons  who  could  speak 
no  longer  lived,  the  materials  for  investigation 
were  lost,  and  the  grave  was  closed  over  all  save  a 
stale  claim,  to  enforce  which  the  plaintiffs  were 
clearly  not  entitled  to  the  aid  of  a  court  of  equity. 
Hill  V.  Umberger,  77  Va.  668. 

Same— Proper  Defence  Prevented.— Laches  in  the 
assertion  or  prosecution  of  a  claim  is  not  always 
enough  to  defeat  it  It  must  be  such  as  to  afford  a 
reasonable  presumption  of  the  satisfaction  or  aban- 
donment of  the  claim,  or  such  as  to  prevent  a  proper 
defence  by  reason  of  death  of  parties,  loss  of  evi- 
dence or  otherwise.  Tazewell  v.  Saunders,  18  Gratt. 
854.  and  foot-note,  collecting  authorities. 

On  the  other  hand  delay  in  prosecuting  a  suit 
for  seven  years  and  three  months,  where  all  the 
parties  are  still  living  and  able  to  defend  it,  will  not 
warrant  its  being  dismissed  on  the  ground  of  lack 
of  due  diligence  in  prosecuting  it  It  takes  longer 
delay,  and  death  of  parties  or  loss  of  evidence,  to 
call  for  such  dismissal.  Pethtel  v.  McCuUough 
(W.  Va.),  89  S.  E.  Rep.  IW. 

Same— Evidence  Unsatisfactory.— An  equitable 
claim  of  any  kind,  and  especially  one  which  depends 
alone  upon  parol  testimony,  will  not  be  recognized 


after  a  great  lapse  of  time,  during  which  it  has  been 
ignored,  where  no  satisfactory  reason  can  be  as- 
signed for  not  making  the  claim  sooner.  And  this 
is  especially  true  where  the  nature  of  the  claim  re- 
quires explicit  evidence  to  explain  it,  and  such 
lapse  of  time  renders  the  evidence  unsatisfactory, 
which  might  otherwise  have  been  regarded  as  suffi- 
ciently clear  and  explicit  Troll  v.  Carter,  15  W.  Va. 
667  ;  Benjamin  v.  Clarke,  20  Gratt  544;  Phelps  v. 
Seely,  22  Gratt  688:  Western  Mln..  etc.,  Co.  v. 
Peytona,  etc.,  Co.,  8  W.  Va.  443. 

In  Old  Transactions  Lapse  of  Time  of  Weight  for 
Defendant— Rights  Presumed  Exercised.— Lapse  of 
time  is  justly  allowed  great  weight  in  controversies 
about  transactions  long  since  passed.  This  weight  is 
thrown  in  favor  of  the  party  who  insists  that  the 
state  of  things  existing  during  that  lapse  shall  not  be 
disturbed.  This  is  especially  so  where  the  immedi- 
ate parties  to  any  given  transaction  are  dead.  It  is 
presumed  that  persons  having  the  right  to  property 
will  exercise  it  and  if  this  is  not  done,  the  pre- 
sumption is  obvious  that  the  right  does  not  exist 
Evans  v.  Spurgln,  11  Gratt  015. 

Rendering  Accurate  Settlement  of  Account  Impossi- 
ble.—A  decree  In  a  creditors'  suit  disallowing  a 
claim  presented  by  an  admiuistrator  of  a  deceased 
creditor  of  the  defendant,  was  proper,  where  the 
demand  was  stale  and  was  never  asserted  by  the 
decedent  in  his  lifetime,  and  where  by  reason  of 
lapse  of  time,  death  of  parties,  loss  of  evidence,  and 
loose  business  methods  of  the  parties,  an  accurate 
and  fair  settlement  of  their  accounts  was  impossi- 
ble. Kavanaugh  v.  Kavanaugh,  06  Va.  640,  87  S.  E. 
Rep.  275. 

Deed  Attacked  for  Fraud  Sustained  after  Death  of 
Vendor  and  Witness.— A  chancery  suit  was  brought 
to  cancel  a  deed  on  the  ground  of  fraud  in  Its 
execution  eight  years  after  it  was  recorded,  and 
after  the  death  of  the  vendor  and  a  witness.  The 
defendant  was  a  child  of  eight  years,  and  it  was 
erroneous  to  set  aside  the  deed,  as  the  laches  of 
the  plaintiff  was  sufficient  to  prevent  relief.  Laf- 
ferty  v.  Lafferty,  42  W.  Va.  788,  26  S.  E.  Rep.  268. 

When  No  5afe  Conclusion  from  Death  of  Commissioner 
and  Loss  of  Papers— Situation  Will  Not  Be  Disturbed. 
—Where  a  commissioner,  whose  transactions  were 
the  subject  of  the  controversy,  and  against  whom  no 
claim  was  asserted  in  his  lifetime,  was  dead,  and 
who  was  affirmatively  shown  by  the  record  to  have 
been  a  gentleman  of  the  highest  integrity,  and 
careful  and  accurate  In  his  affairs:  where  the 
record  and  papers  connected  with  the  suit  have 
been  destroyed;  and  where  books  of  the  bank  in 
which  the  money  in  question  was  directed  to  be 
deposited  have  been  lost:  there  could  no  longer  be 
a  safe  determination  of  the  controversy  because  of 
the  laches  of  the  plaintiff,  and  the  status  quo  was 
not  disturbed.    Perkins  v.  Lane.  82  Va.  59. 

Loss  of  Important  Evidence  with  No  Explanation  for 
Delay  Bars  5uit  to  Set  Aside  Conveyance.— Where  a 
judgment  was  recovered  in  1875,  on  a  debt  con- 
tracted in  1866,  and  where  conveyances  by  the 
debtor  charged  to  be  fraudulent  were  made  in  1870 
and  in  1875,  but  suit  was  not  commenced  until  1883. 
nearly  three  years  after  the  death  of  the  grantee, 
and  more  than  two  years  after  the  death  of  the 
debtor,  by  reason  of  which  most  important  evidence 
was  lost  and  no  satisfactory  explanation  was  given 
for  the  long  delay  of  the  appellant  in  asserting 
his  rights,  the  bill  was  rightfully  dismissed  on  the 
ground  of  laches.  Terry  v.  Fontaine,  88  Va.  451,  3  S. 
E.  Rep.  748. 
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Settlement  between  Qnerdlan  and  Wards  Undis- 
tnrbed  after  Twelve  Years  Delay  and  His  Death.— A 

father,  as  irnardian  for  his  children  had  possession 
of  their  property,  and  as  executor  of  an  estate  to 
which  they  were  heirs,  made  a  contract  with  them 
by  which  for  a  consideration  they  released  him  from 
all  liability  as  ruardian  and  as  executor.  This  con- 
tract was  executed  when  the  daughters  were  of  affe, 
had  married  and  were  residinsr  apart  from  their 
father  with  their  husbands,  who  united  In  the  con- 
tract. It  was  held  in  this  case  that  the  daughters 
were  estopped  by  their  laches  to  set  this  contract 
aside  on  the  arround  of  fraud  twelve  years  after  it 
was  executed  and  after  their  father's  death.  Bay- 
lor ▼.  Fulkerson.  M  Va.  266.  31  S.  £.  Rep.  68. 

Suit  to  5et  Aside  Deed  for  Incapacity  and  Undue 
Influence— After  Nine  Years  Delay  and  Death  of 
Grantor  and  QranteoNo  Relief.— Where  the  object  of 
a  suit  was  to  set  aside  a  conveyance  on  the  ground 
that  the  grantor  was  mentally  Incapacitated  from 
disposing  of  his  property  when  the  deed  was  made, 
or  was  unduly  influenced  to  make  the  conveyance, 
reasonable  diligence  has  not  been  exercised  where 
the  suit  was  not  instituted  until  nine  years  after 
the  conveyance  was  made.  The  lapse  of  this  length 
of  time,  and  the  failure  to  give  any  excuse  what- 
ever why  the  suit  was  not  instituted  earlier,  and 
not  until  years  after  the  death  of  the  grantor  and 
grantee,  were  sufficient  to  Justify  the  dismissal  of 
the  bill.  Orr  v.  Pennington.  98  Va.  268,  24  S.  JS.  Rep. 
928. 

After  Destruction  of  Papers  and  Death  of  Parties,  5«Ue 
Confirmed  for  Twenty  Years  Valid.— A  bill  was  flled  in 
1868,  for  the  sale  of  land,  and  It  was  sold  and  con- 
firmed in  1868.  Durinff  the  war  the  federal  troops 
destroyed  the  commissioner's  papers.  In  1876  after 
the  death  of  the  executors  of  the  original  owners, 
his  devisees  brought  an  action  of  ejectment  to 
recover  land.  It  was  enjoined  on  the  ground  of  the 
laches  of  the  parties  bringing  the  action.  Hatcher 
V.  Hall,  77  Va.  678. 

Lottery— Misapplication  of  Proceeds  No  Accountinc 
after  Death  of  Ail  Parties  Who  Could  Explain— A  lot- 
tery was  authorized  in  18Q2  for  the  relief  of  sufferers 
by  flre  in  Lexington,  but  with  the  consent  of  the 
greater  part  of  the  sufferers,  the  commissioners 
applied  the  proceeds  to  the  construction  of  roads, 
which  were  completed  in  1809.  The  manager  died 
in  1817.  In  1827,  the  balance  in  the  hands  of  the  man- 
ager was  vested  in  trustees,  and  the  manag-er  was 
required  to  settle  with  them.  In  1880  the  trustee 
brought  a  suit  against  the  administrators  of  the 
manager  for  an  account  of  the  lottery  fund.  Equity 
would  not  entertain  the  bill  for  the  account  of 
such  stale  transactions,  as  all  the  parties  who  could 
explain  them  were  dead.  Caruthers  v.  Trustees  of 
Liexlngton,  12  Leigh  610. 

Death  of  All  Actors  and  Loss  of  Valuable  Papers 
Prevents  Disturbance  of  Purchasers  for  Value.— The 
reservation  at  the  foot  of  a  final  decree,  that  "any  of 
the  parties  to  this  suit  have  leave  reserved  to  them 
at  the  foot  of  this  decree  to  ask  any  further  order 
as  may  be  necessary  to  enforce  the  same,"  cannot 
give  the  right  nearly  twenty-nine  years  after  that 
decree  to  parties,  who  had  been  twenty -two,  twenty 
and  fourteen  years  repectlvely,  aui  Juris  and  on  the 
spot,  to  exhume  from  the  debris  of  such  an  old  suit 
such  papers  as  had  escaped  the  ravage  of  time  and 
the  public  enemy:  and  the  death  of  all  the  actors 
in  the  case,  and  the  loss  of  many  valuable  and  indis- 
pensable papers  of  the  suit,  prevented  a  court  of 
equity  from  disturbing  purchasers  for  value  twenty- 


eight  years  after  the  end  of  the  cause.  Riely  t. 
Klns&el,  86  Va.  480.  7  S.  E.  Rep.  907. 

After  Many  Years  Delay  Deed  Wdl  Not  Be  Set  AsMa 
When  All  Persons  with  Knowledge  of  Case  AreOml 

—Whatever  may  have  been  the  original  Justice  of 
a  claim  a  court  of  equity  will  not  interfere  u>  set 
aside  conveyances  as  vdid  by  reason  of  undue 
Influence  and  fraud,  where  the  delay  was  for  fifty- 
one  years  after  the  delivery  of  the  deeds,  aod 
twenty-four  years  after  the  death  of  the  graotee. 
the  parties  who  alone  could  tell  anything  about  tbe 
transaction  being  dead.  Oriflin  v.  Birkhead,  8i  Va. 
613,  6  S.  E.  Rep.  686. 

Judgment  on  Note— 5ttlt  after  Twenty-Two  Years 
Barred  by  Death  of  Defendants  and  Witaeases.— Where 
a  Judgment  was  obtained  upon  a  negotiable  note  in 
1867,  and  no  execution  was  ever  issued  upon  it.  and  it 
was  never  docketed  until  1807,  the  lapse  of  twenty-two 
years  before  suit  was  brought  constituted  this  astale 
demand,  after  the  death  of  all  the  defendants  to  tlie 
suit,  and  of  all  the  numerous  persons  who  conld 
have  had  personal  knowledge  touching  the  trans- 
action.   Scott  V.  Isaacs.  86  Va.  718,  8  S.  E.  Rep.  018. 

Settlement  of  Estate  Barred  When  Plaintiff,  Adaia. 
Istrator  Defendant  and  Beneficiary  Dead— No  Suhstsa- 
tlation  of  Claims.— In  a  suit  to  settle  an  esute  It 
appeared  that  the  original  plaintiff,  the  adminis- 
trator defendant,  and  the  chief  cestui  que  trust  were 
all  dead;  that  the  claims  as  to  the  first  transactions 
arose  thirty  years  ago;  that  another  claim  involred 
a  settlement  of  accounts  running  through  flre 
years  between  parties  who  had  since  died;  that 
another  involved  transaction  covering  a  period  of 
nine  years,  commencing  more  than  thirty  yean 
ago,  and  that  no  book  accounts  or  vouchers  could  be 
produced  to  substantiate  them.  It  was  held  that  the 
claim  should  be  rejected  as  barred  by  limitation 
and  laches.  Garland  v.  Qarland  (Va.),  M  &E. 
Rep.  606. 

Contribution  by  Partner— Death  ^  All  with  Knew!, 
edge  of  Facts.— A  partner  who  failed  to  prosecute  bis 
claim  for  contribution  from  another  partner  until 
twenty-six  yeats  after  the  dissolution  of  the  flrm, 
and  eight  years  after  the  payment  of  the  debts,  and 
after  the  death  of  all  parties  who  had  knowledge 
of  the  facts.  Including  the  partner  against  wbom 
contribution  was  sought,  was  held  guilty  of  laches. 
Oompton  V.  Thorn,  90  Va.  668, 19  S.  E.  Rep.  461. 

Where  Fiduciary's  Defence  to  Aoeountlng  Lest  bjr 
Death  of  Parties,  Witnesses,  and  Papers  Destroyed,  Mi 
to  Inquire  Into  Set  Aside.— Where  more  than  tweDty^ 
five  years  had  passed,  and  the  original  parties  in  in- 
terest, the  witnesses,  and  the  commissioner  who 
settled  the  accounts,  were  all  dead,  the  writun 
evidences  of  the  papers  in  the  cause  lost,  and  the  ared 
fiduciary  himself,  whose  prompt  and  regular  settle- 
ments attested  his  fidelity,  had  by  the  lapse  of  time 
and  existence  of  the  war,  lost  his  property,  and 
means  of  defence  against  the  demands  set  up  in  a 
suit,  equity  refused  to  enforce  a  demand  so  long  de- 
ferred.   Castleman  v.  Dorsey,  78  Va.  MS. 

Legal  Tide  Sustained  When  Holder  of  Equity  IMsyci 
until  All  Cognizant  of  It  Wore  Dead.— if  the  legal  tide 
to  land  passes  Into  the  hands  of  purchasers  for 
valuable  consideration  and  without  notice  of  an 
equity,  and  the  possessor  of  the  equity,  instead  of 
his  promptly  asserting  the  right  to  demand  the  legal 
title  to  the  land,  delays  the  assertion  of  such  demand 
for  nineteen  years,  and  until  after  the  death 
of  the  grantor  and  of  all  others  present  when  tbe 
equity  arose,  a  court  of  equity  will  not  enforce 
the  making  of  the  legal  title  to  the  possessor  of  tbe 
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equity,  because  of  Ills  laches.    Frame  y.  Frame,  82 
W.  Va.  MS,  9  S.  E.  Rep.  901. 

5i  OBSCURITY  OF  TRANSACTIONS.-See  "4.^088 
of  Evidence— Death  of  Parties  and  Witnesses,"  «ti2>ra. 

Renderingr  Conclaslon  of  Court  Con|ectaral.— While 
no  fixed  rule  has  been  or  can  be  laid  down  to  govern 
or  determine  what  lapse  of  time  should  be  deemed 
sufficient  to  bar  a  recovery,  as  this  must  depend 
upon  the  particular  circumstances  of  each  case,  it  is 
well  settled  that  when  from  the  plaintiff's  delay  any 
conclusion  that  the  court  may  arrive  at  must  be 
conjectural,  he  will  be  precluded  by  his  laches  from 
relief.  Nelson  v.  Triple tt  (Va.),  90  S.  E.  Rep.  ISO; 
Doyle  V.  Beasley  (Va.).  99  S.  £.  Rep.  ISS:  Kavanauffh 
T.  Kavanauffh,  9B  Va.  649,  97  S.  £.  Rep.  376. 

So.  in  a  case  where  the  evidence  plainly  shows 
that  any  conclusion  at  which  the  court  can  arrive 
must  be  at  best  conjectural,  and  that  the  danger  of 
doinff  injustice  Is  almost  If  not  absolutely  certain, 
because  of  obscurity  of  the  original  transactions  by 
time  (evidence  beiuff  probably  lost),  courts  of  equity 
refuse  to  interfere,  regardless  of  the  original  justice 
of  the  claim.  Dismal  Swamp  Land  Co.  v.  Macauley, 
85  Va.  10, 6  S.  £.  Rep.  097.  See  also.  Turner  v.  Dillard, 
82  Va.  586:  Caruthers  v.  Trustees,  12  Lelirh  610. 

And,  although  a  delay  of  fourteen  years  does  not 
create  a  statutory  bar,  if  from  the  delay  it  is  mani- 
fest that  any  conclusion  to  which  the  court  can 
arrive,  must  be  at  best  conjectural  because  of  the 
obscurity  of  the  orisrinal  transactions,  the  court 
will  not  relieve  the  plaintiff,  If  it  is  too  late  to  ascer- 
tain the  merits  of  the  controversy.  Harrison  v. 
Gibson,  28  GratL  212,  bhA /oot-noU, 

Has  No  Application  Where  No  Room  for  Conlectare.— 
Where  there  Is  no  room  for  conjecture,  and  the 
pathway  is  open  and  plain  to  a  full  and  fair  ascer- 
tainment of  the  rights  of  the  parties,  with  no  ob- 
struction to  the  attainment  of  complete  justice, 
under  such  circumstances  the  doctrine  of  laches 
does  not  apply.  Whitlock  v.  Johnson,  87  Va.  828,  12 
S.  E.  Rep.  614. 

Cu«  Not  Clear  after  Thirty-Plve  Years.— A  court  of 
equity  refused  to  set  aside  a  deed  made  by  a  dauffh- 
ter  to  her  father  Immediately  before  her  marriage, 
conveying  her  remainder  in  land,  in  which  the 
father  had  a  life  estate,  upon  the  ground  of  undue 
influence,  after  an  interval  of  thirty-five  years  and 
after  the  death  of  the  father.  Though  the  claim  of 
the  daughter  was  not  barred  by  the  statute  of  limi- 
tations, the  case  was  not  a  clear  one,  and  there 
were  no  circumstances  which  sufficiently  accounted 
for  the  delay.    Pusey  v.  Gardner,  21  W.  Va.  400. 

Tenns  and  Conditions  of  Agrreement  Uncertain.— 
Even  where  the  rights  of  third  parties  do  not  inter- 
vene a  court  of  equity  will  not  ffrant  relief  by  con- 
veying- the  lesral  title  to  the  donee  of  land.  Thus, 
where  a  suit  was  not  instituted  for  thirty-one  years. 
If  there  was  any  trouble  about  the  terms  of  the 
agreement  or  the  conditions  on  which  the  deed  was 
to  be  made  by  the  donor  to  the  donee,  no  relief  was 
granted.  Frame  v.  Frame,  82  W.  Va.  469,  9  S.  £. 
Rep.  901. 

Where  Justice  to  Parties  Impossible.— Where  a  com- 
plainant delayed  In  asserting  his  claim  until  the 
original  transaction  out  of  which  it  arose  had  be- 
come obscure  by  time,  parties  had  died,  and  evi- 
dence had  probably  been  lost,  so  that  it  would  be 
impossible  with  any  degree  of  certainty  to  do  jus- 
tice between  the  parties,  the  bill  must  be  dismissed. 
Tate  V.  Jones,  98  Va.  544,  96  S.  £.  Rep.  964. 

So  where  the  transactions  involved  had  not  be- 
come obscure  by  lapse  of  time,  the  sums  sought  to 


be  recovered  were  not  uncertain,  and  the  evidence 
to  enable  the  court  to  do  justice  between  the  par- 
ties had  not  been  lost,  no  circumstances  existed 
which  sustained  the  defence  of  laches.  Morrison  v. 
Householder,  79  Va.  627. 

And  when  the  plaintiffs  by  their  delay  and  gross 
laches  made  it  not  only  inconvenient  and  difficult, 
but  impossible  for  the  defendants  to  state  a  just 
account,  the  court  held  that  if  it  decreed  such  an  ac- 
count upon  such  imperfect  and  difficult  material,  it 
would  incur  the  hazard  of  doing  great  Injustice  to 
the  estate  of  one  who  had  been  dead  for  nearly  a 
quarter  of  a  century.  Stamper  v.  Garnett.  81  Gratt. 
660,  an^  foot-note. 

Impossible  to  Ascertain  Truth  of  Case.— Upon  a  bill 
in  equity  to  charge  property,  which  had  passed  into 
the  hands  of  third  persons  without  notice  of  the 
complainant's  claim,  the  court  being  called  upon  to 
investiirate  transactions  which  occurred  thirty  years 
before  the  institution  of  the  suit  and,  from  lapse  of 
time  and  the  obscurity  of  the  transactions,  it  was 
impossible  to  arriye  at  the  truth  of  the  case,  the  bill 
was  dismissed.    Page  v.  Booth,  1  Rob.  161. 

V.  CIRCUMSTANCES  WHICH  EXCUSE  LACHB5. 

1.  IN  GENEBAIi. 

Presumption  Raised  by  Assent,  etc.,  flust  Be  Rebutted. 

,— When  lapse  of  time  Is  safflcient  to  raise  the 
presumption  of  assent,  acquiescence  or  waiver  on 
thepartofthe  plaintiff,  or  those  under  whom  he 
claims,  he  cannot  recover  unless  he  rebuts  such 
presumption 'by  a  reasonable  and  satisfactory  ex- 
cuse for  the  delay  in  the  assertion  of  his  rig'hts  not 
founded  on  his  own  laches  or  neglect  Bryant  v. 
Groves,  42  W.  Va.  10, 24  S.  E.  Rep.  606. 

Hence,  although  an  action  on  a  note  given  for  the 
purchase  money  of  land  was  barred  by  limitation 
so  as  to  defeat  its  collection  out  of  other  property 
of  the  debtor,  the  lien  upon  the  particular  land  was 
not  barred.  But  presumption  of  payment  from 
lapse  of  time  and  laches,  unless  repelled  and 
explained,  will  defeat  the  enforcement  of  such  Uen. 
Evans  v.  Johnson,  80  W.  Va.  209, 19  S.  E.  Rep.  623. 

Opportunity  Must  Be  Given  Plaintiff  to  Explain  Delay 
Where  It  Is  Not  Too  Long.— A  plaintiff  commenced 
his  action  in  time  to  save  the  bar  of  the  statute,  but 
after  doing  so  took  no  others  steps  for  seven  years. 
This  appeared  to  have  been  great  laches,  but  as  he 
had  not  had  an  opportunity  of  explaining  his  delay, 
which  was  not  so  great  but  that  it  might  have  been 
satisfactorily  explained,  the  court  did  not  dismiss 
his  proceedings  on  that  ground.  James  River,  etc., 
Co.  V.  Little  John,  18  Gratt  68. 

2.  INSANITY. 

Laches  Not  Imputable  to  One  of  Unsound  Mind.— 

Laches,  being  an  inexcusable  delay  in  asserting  a 
right  is  an  equitable  defence,  which  implies  knowl- 
edge or  means  of  knowing  one's  rights,  depending 
upon  the  particular  facts  of  each  case,  and  there- 
fore cannot  be  Imputed  to  one  of  unsound  mind. 
Trowbridge  v.  Stone,  42  W.  Va.  464,  26  S.  E.  Rep.  863. 
See  also,  Knight  v.  Watts,  26  W.  Va.  175. 

This  principle  was  applied  in  a  case  where  land 
was  sold  in  1815  by  the  sheriff  to  the  deputy  sheriff 
for  the  nonpayment  of  taxes,  at  which  time  the 
owner  thereof  was  insane  and  so  continued  until 
his  death  in  1822.  In  1883  his  heir  filed  a  bill  for  its 
recovery,  and  the  delay  in  bringing  the  suit  was 
held  no  bar  to  the  recovery.  Taylor  v.  Stringer, 
1  Gratt  158. 

8.  INFANCY. 

OeneraUy    Excuses   Laches.- Infants   who  are  of 
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tender  years  when  the  transactions  in  controversy 
occur,  are  not  chargeable  with  laches,  when  neither 
death  of  parties  nor  loss  of  evidence  renders  it 
difflcuit  to  do  justice,  and  where  all  the  vouchers 
have  been  preserved.  Robinett  v.  Robinett  <Va.), 
10  S.  E.  Rep.  845. 

It  is  true  that  delay  in  the  assertion  of  a  riffht, 
unlesH  satisfactorily  explained,  operates  in  equity 
as  evidence  of  assent:  and  laches  and  nefflect  are 
always  discountenanced  in  equity:  yet  an  infant  or 
lunatic  was  not  prejudiced  because  of  the  failure 
of  a  next  friend  to  institute  a  suit,  if  such  suit  was 
brouffht  promptly  after  there  was  some  one  upon 
whom  the  law  imposed  the  obligation  to  ffuard  the 
ititerest  of  the  infant  or  lunatic.  Kniffht  v.  Watts, 
26  W.  Ya.  175.  See  Whitlock  v.  Johnson,  87  Va.  32S, 
13  S.  E.  Rep.  614. 

Delay  of  Bight  Yean  Explained  by  Infancy  of  Plain, 
tllf.— The  delay  of  legatees  foreiffht  years  to  insti- 
tute a  suit  to  surcharsre  and  falsify  the  settled 
accounts  of  an  executor,  was  held  not  sufficient 
ground  for  refusing  relief,  especially  as  one  of  the 
complainants  was  a  female  and  under  aare  when  the 
settlement  was  in  progress,  thouffh  probably  of  full 
age  when  it  was  returned  to  the  court  of  probate 
and  recorded.    Handly  v.  Snodgrass,  9  Leigh  484. 

Rescission  of  Purchase  Made  by  Agent— Delay  of 
5lx  Years  Excused.— A  delay  of  six  years  in  impeach- 
ing a  purchase  made  by  an  agent  was  held  not  to  be 
fatal  to  the  right  of  the  plaintifEs  to  the  aid  of  equity 
in  rescinding  the  sale,  where  no  ratification  of  the 
purchaite  appeared  and  all  of  the  principals  were 
nonresidents,  some  of  them  being  infants  and  the 
others  being  femes  covert.  Buckles  v.  Lafferty,  2 
Rob.  202,  40  Am.  Dec.  752. 

Infants  Not  Barred  When  They  Sue  In  Five  Years 
after  Majority.— A  testator  died  in  1808,  leaving  his  es- 
tate to  bis  four  children,  one  of  whom  died  shortly 
afterwards,  leaving  a  number  of  children.  An  ad- 
ministrator qualified  and  his  account  was  settled  in 
1811.  He  further  administered,  but  returned  no  ac- 
count of  the  administration,  and  died  in  1812.  The 
youngest  of  the  grandchildren  became  of  age  in  1880, 
and  within  five  years  after  he  arrived  at  age,  to- 
gether with  his  brothers  and  sisters,  filed  a  bill  to 
surcharge  the  account  of  the  administrator,  and 
to  have  a  full  settlement  This  lapse  of  *^ime  did  not 
bar  their  recovery  of  their  father's  shL  a  in  the  as- 
certained balance.    Toler  v.  Toler,  2  P.  &  H.  71. 

4.  CXJVERTURE. 

Excuses  Delay  In  Bringing  5ult.— The  fact  of  a  lega- 
tee being  under  the  disability  of  coverture  during 
a  great  portion  of  the  time  which  exists  between  the 
accrual  of  the  cause  of  action  and  the  time  when  the 
suit  is  finally  brought,  is  a  circumstance  to  account 
for  and  excuse  the  delay.  Baker  v.  Morris,  10  Leigh 
284. 

So  la  Justis  v.  English.  80  Qratt  565,  coverture  was 
held  to  be  a  sufficient  excuse  to  overcome  the  de- 
fence of  lapse  of  time,  alleged  acquiescence,  or  Im- 
pu  led  laches  on  the  part  of  the  plaintiff.  See  Buckles 
v.  Lafferty,  2  Rob.  202,  40  Am.  Dec.  752. 

Disaffirmance  of  Deed— Thirty -Two  Years  Delay,— 
Where  an  infant  married  woman  made  a  deed,  she 
was  allowed  to  disaffirm  within  a  reasonable  time 
after  she  become  discovert,  although  this  was 
about  thirty-two  years  after  she  became  of  age. 
Such  a  disability  was  sufficient  to  repel  the  defence 
of  laches.    Wilson  v.  Branch,  77  Va.  65. 

Lapse  of  Time  during  Coverture  Does  Not  Affect 
RIghU.— A  female  ward  made  a  deed  of  general  re- 
leaj»e  and  acquittance  to  her  guardian,  without  any 


settlement  of  accounts,  and  also  made  a  deed  of 
gift  to  the  Infant  son  of  the  guardian  without  hav- 
ing its  contents  and  effect  explained  to  her.  She 
married  the  same  day.  Her  husband  lived  for 
more  than  twenty  years,  and  then  died.  The  lapse 
of  time  during  the  coverture  did  not  affect  the 
right  of  the  wife  to  Impeach  the  two  deeds  in 
equity.    Waller  v.  Armistead,  2  Leigh  11. 

Case  When  Delay  Accounted  lor  by  Coverturs.—A 
bond  was  delivered  by  the  executor  to  the  daughter 
of  the  testator  in  1807.  In  1806,  she  married  and  her 
husband  died  in  1819.  In  1820  she  married  again  and 
died  in  1838.  No  suit  was  ever  brought  by  her  ad- 
ministrator. The  obligor  was  unable  to  show  any 
exemption  from  liability  to  pay  the  bond.  The  cir- 
cumstances of  the  case  accounted  for  the  long 
delay,  and  the  plaintiff  was  entitled  to  relief.  Baker 
V.  Morris»  10  Leigh  284. 

5.  FULFILLMENT  OF  OONDITIONS. 

Legacy  Limited  on  Future  Event— No  Laches  till 
Then.— Laches  cannot  be  imputed  to  a  legatee  for 
failure  to  sue  for  a  legacy,  which  is  limited  upon  a 
future  event,  until  such  future  event  happens. 
Efflnger  v.  Hall,  81  Va.  94. 

Action  against  Surety— No  Laches  until  Request  U 
Sue  Principal.— A  surety  on  a  bond  can  never  charge 
his  creditor  with  laches  until  he  has  prompted  him 
in  vain  to  pursue  the  principaL  Coles  v.  Ballard,  n 
Ya.  189. 

6.  RELATIONSHIP  OF  PARTIES. 

A  Circumstance  of  Excuse.- Mere  delay  is  not 
always  to  be  considered  laches,  and  it  may  be  ex- 
plained by  the  mere  kinship  of  the  parties  and 
their  friendly  relations,  and  by  the  inability  of  the 
debtor  to  pay.  Jameson  v.  Rixey,  94  Va.  342,  26 & 
E.  Rep.  861. 

Defendant  In  LocoParentIs— Explains  Delay.— A  step- 
father conveyed  to  his  step-son,  when  a  minor  living 
with  him,  a  slave,  purporting  to  be  for  valuet  and 
he  retained  possession  of  the  slave  and  her  increase 
for  many  years,  and  until  the  death  of  the  step-son. 
After  the  death  of  the  step-son,  who  left  no  chil- 
dren, his  widow  filed  a  bill  against  the  step-father 
and  his  wife  for  distribution  of  the  slaves.  This 
suit  was  brought  a  little  less  than  twenty  years 
from  the  time  the  step-son  ceased  to  live  with  the 
step-father.  The  latter  having  stood  in  the  place  of 
a  parent  and  guardian  to  the  son  until  the  son 
ceased  to  live  with  him,  the  claim  was  not  barred 
by  lapse  of  time.    Roberts  v.  King,  10  Qratt  184. 

7.  LOSS  OF  PAPERS. 

5ult  against  Trustee— Temporary  Loss  of  Papers- 
Delay  in  prosecuting  a  suit  against  a  trustee  to  en- 
force a  claim  by  reason  of  the  temporary  loes  of 
papers,  and  the  improper  acts  of  other  claimants, 
was  no  bar  thereto  in  Qriffln  v.  Macaulay,  7  Oratt 
476. 

Vendor's  Lien— Destruction  of  Records  and  Books  of 
Creditor.— A  delay  of  twenty-six  years  In  enforcing 
a  vendor's  lien  may  be  explained  by  the  destructian 
of  the  court  records  of  the  county,  the  departure  of 
the  appellant's  former  attorney  to  the  Pacific  coast 
and  the  destruction  of  the  creditor's  books.  Qinter 
V.  Breeden,  90  Va.  666, 19  S.  E.  Rep.  6G6.  See  Turner 
V.  Dillard,  82  Va.  586. 

8.  PENDENCY  OF  SUIT. 

Cause  In  United  States  Court— Remanded.— Where  a 
cause  was  removed  from  the  state  court  to  the 
United  States  court,  where  it  remained  for  seven- 
teen years,  during  which  time  active  litigation  was 
carried  on  between  the  parties,  and  then  the  cause 
was  remanded  to  the  state  court  for  want  of  Jails* 
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diction,  the  defendant  conld  not  under  the  plea  of 
laches  take  advantage  of  the  delay  thns  occasioned. 
Parker  v.  Clarkson,  89  W.  Va.  184,  19  S.  E.  Rep.  481. 

5ult  by  Ward  a^nst  Ouardian's  Estate— No  Satis, 
factioii— nay  Sue  Sureties.— A  ward  soon  after  com- 
inc^  of  a^e  filed  a  bill  aaralnst  the  administratrix  of 
her  snardian  for  an  account.  After  the  suit  had 
lingered  for  twenty-four  years  a  decree  was  entered 
in  faror  of  the  ward,  but  not  beinsr  able  to  obtain 
satisfaction  of  the  decree  she  filed  a  bill  against  the 
sureties  of  the  guardian.  The  lapse  of  time  during 
which  the  ward  was  prosecuting  her  claim  against 
the  administratrix  of  the  vuardian,  furnished  no 
ground  for  the  exoneration  of  the  surety.  Roberts 
T.  Golvin,  8  Oratt  866. 

PrssaanptloB  of  Payment  Rebnttad  by  Suit.— A  pend- 
iniT  suit  aflrainst  an  executor  for  more  than  his  tes- 
tator's estate  was  worth,  within  twenty  years  before 
suit  was  brought  against  him  by  legatees  or  dis- 
tributees for  their  share  of  the  estate,  was  held  to 
rebut  any  presumption  of  payment  arising  from 
lapse  of  time  against  their  demand,  for  until  the 
debts  were  paid  they  had  no  claim  to  the  estate. 
Winston  T.  Street,  8  P.  &  H.  Ifl9. 

Ineffectual  Effort  to  Sul^ect  Land— Wronffful  Release 
by  Sheriff.— A  Judgment  was  obtained  on  a  contract 
made  prior  to  the  Gonstitution.  The  deputy  sheriff 
leried  the  execution  on  the  property  of  the  debtor, 
who  claimed  it  was  exempt  under  the  homestead  ex- 
emption, and  it  was  released  without  any  indemnify- 
ing  bond.  After  an  ineffectual  effort  to^subject  the 
land  to  satisfy  his  debt,  six  years  after  issuance  of 
the  execution  the  creditor  instituted  his  action 
against  the  sheriff  and  his  sureties  to  recover  the 
yalue  of  the  property  lost  by  their  wrongful  conduct 
This  delay  was  not  a  waiver,  as  the  liability  of  the 
sheriff  could  not  be  affected  by  any  delay  short  of 
the  statutory  period.  Sage  v.  Dickinson,  88  Oratt 
861. 

When  Pending  Salt  No  Excuse.— The  pendency  of  a 
suit  by  those  entitled  to  an  estate,  against  the  ad- 
ministrator and  his  sureties,  to  which  a  creditor  of 
the  administrator,  who  by  dealing  with  the  assets  of 
the  estate  had  raised  a  trust  on  his  part,  was  not  a 
party,  was  no  excuse  for  their  laches  in  producing 
their  claim  against  him.    Morris  t.  Duke,  2  P.  &  H. 

4ee. 

Suit  Instituted  In  Two  Years  Bars  Laches.— The  con- 
tention that  a  bill  should  have  been  dismissed  on 
the  ground  of  laches  is  not  supported  by  the  facts 
of  a  case,  in  which  it  appeared  that  within  two  years 
after  the  death  of  the  life  tenant  of  a  tract  of  land 
In  1862.  a  suit  was  instituted,  whose  object  among 
other  things  was  to  obtain  a  construction  of  the  will 
of  the  testator,  and  the  decision  was  not  rendered 
until  1867.  In  the  same  year  a  suit  was  filed  by  one 
of  the  devisees  for  a  partition  of  this  same  laud. 
These  circumstances  disclosed  no  laches  on  the  part 
of  the  plaintiff.    Davis  v.  Tebbs,  81  Va.  000. 

Suspension  by  Injunction— Proper  Instructions.— It 
was  proper  for  the  court  to  instruct  the  jury,  where 
a  aHre  facias  was  brought  to  revive  a  Judgment, which 
had  been  suspended  by  an  injunction  for  forty-«ix 
years,  that  the  pendency  of  the  injunction  cause 
repelled  the  legal  presumption  of  payment  which 
would  have  arisen  from  lapse  of  time,  if  said  injunc- 
tion had  not  been  pending.  Hutsonpiller  v.  Stover, 
18  Oratt  679. 

9.  SUSPENSION  OF  BUSINESS. 

By  Civil  War  and  Stay  Laws.— The  obstruction  of 
legal  remedies  occasioned  by  the  existence  of  the 
civil  war,  and  the  subsequent  stay  laws,  which  par- 


tially suspended  legal  remedies  for  eight  years, 
sufficiently  accounted  for  a  delay  in  the  assertion  of 
rights,  in  Rowe  v.  Bentley,  29  Oratt  760. 

Thus,  a  lapse  of  twenty-eight  years  between  the 
maturity  of  a  bond  and  the  institution  of  a  suit 
upon  it  was  repelled  and  explained  by  the  existence 
of  the  civil  war,  the  pendency  of  the  stay  law.  and 
an  attempt  on  the  part  of  the  creditor  during  this 
time  to  enforce  collection  of  the  bond.  Updike  v. 
Lane,  78  Va.  182. 

So  a  delay  of  nine  years  in  bringing  a  bill  to  cor- 
rect a  decree  was  satisfactorily  explained  by  the 
case  requiring  the  intervention  of  legislative  au- 
thority to  give  relief,  and  the  interruption  of  Judi- 
cial proceedings  by  the  existence  and  continuance 
of  the  civil  war.    Byrne  v.  Edmonds,  88  Oratt  200. 

5«nM— Slave  Entitled  to  Bequest— A  fiduciary  can 
rely  upon  the  staleness  of  a  demand,  or  upon  any 
presumption  of  payment  or  satisfaction,  arising 
from  lapse  of  time,  which  will  prevent  a  legatee 
from  asserting  his  claim.  But  where  a  slave  was 
kept  in  slavery  and  deprived  of  both  his  freedom 
and  the  bequest  to  which  he  was  entitled  until  the 
year  1806,  and  the  stay  law  was  in  existence  until 
1809,  he  was  not  prevented  from  filing  his  petition  in 
1878.    Jones  v.  Jones,  92  Va.  690. 84  S.  E.  Rep.  286. 

Sane— Enforcing  Vendor's  Uen.— A  vendor's  lien 
was  reserved  on  land  conveyed  in  1800,  and  suit  was 
brought  to  enforce  this  in  1886  Eliminating  the 
periods  of  the  civil  war  and  also  the  stay  law  period, 
and  considering  the  circumstances  of  the  case,  the 
delay  was  held  not  sufficient  to  constitute  laches. 
Tunstall  v.  Witbers,  80  Va.  898, 11  S.  E.  Rep.  686. 

Length  of  Stay  Law— Receiver's  Delay.— The  opera* 
tion  of  the  stay  law,  which  went  into  effect  in  April, 
1801,  and  continued  until  January,  1889,  excused  a 
delay  on  the  part  of  a  receiver  in  collecting  bonds. 
Reynolds  v.  Pettyjohn,  79  Va.  827. 

10.  ABSENCE  FROM  JURISDICTION. 

Laches  of  Legatee  Excused.— A  delay  of  seventeen 
years  by  a  specific  legatee  to  sue  for  his  legacy  was 
excused  where  he  left  the  state  two  years  before  he 
arrived  at  age,  was  not  heard  of  for  eleven  years 
thereafter,  and  has  ever  since  been  a  nonresident 
Nelson  V.  Cornwell,  11  Oratt  724.  See  also.  Buckles 
V.  Lafferty,  2  Rob.  892,  40  Am.  Dec.  768,  and  Whitlock 
V.  Johnson,  87  Va.  828, 18  S.  E.  Rep.  014. 

11.  lONORANCE  OF  RIOHTS. 

No  Imputation  of  Laches  to  One  Ignorant  of  His  Rights. 
—Parties  were  not  guilty  of  laches  in  asserting  their 
rights  where  they  were  wholly  unaware  of  the  very 
existence  of  those  rights,  as  laches  cannot  be  im- 
puted  to  one  who  is  ignorant  of  bis  rights.  Hannon 
V.  Hounihan,  86  Va.  489, 12  S.  E.  Rep.  167. 

MIstake-BUI  to  Correct  within  a  Year.— Where  a 
bill  was  filed  to  correct  a  mistake  of  fact  within  a 
year  after  the  mistake  was  discovered,  no  neglect 
nor  any  degree  of  what  can  be  termed  laches  ap- 
peared, as  it  could  not  be  reasonably  considered 
that  it  ought  to  have  been  filed  before  the  mistake 
was  discovered.  Fore  v.  Foster.  80  Va.  104,  9  S.  E« 
Rep.  497. 

Infants— Absence  from  Jurisdiction— Vigorous  Steps 
Taken  on  Discovery  of  Rights.— Where  the  plaintiffs 
were  very  young  when  the  transactions  complained 
of  occurred,  and  by  the  untimely  death  of  certain 
persons  they  were  deprived  of  persons  having  an 
interest  in  protecting  their  rights,  and  who  could 
have  informed  them  what  they  were,  and  where 
they  were  removed  during  their  minority  beyond 
the  limits  of  the  state,  and  for  a  great  part  of  their 
minority  lived  abroad,  they  were  not  guilty  of  lachea* 
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Tbey  had  no  correspondence  or  connections  in  this 
state,  and  were  utterly  ignorant  of  their  rights 
until  a  short  time  before  they  Instituted  this  suit 
As  soon  as  they  were  informed  of  their  rights  they 
took  active  and  vigorous  measures  to  enforce  them. 
Whitlock  V.  Johnson,  87  Va.  823, 12  S.  E.  Rep.  614. 

18.  ACT  OP  DEFENDAJJT. 

Assignment  of  Bond— Defendant  Assumes  Control 
of  Bvarytblng.— When  by  the  very  terms  and  condi- 
tions expressed  in  the  assignment  of  a  bond,  which 
was  written  by  the  defendant  himself,  there  was 
nothing  left  for  the  plaintiff  to  do,  and  the  defend- 
ant, as  his  personal  friend  and  counsel,  assumed  to 
do  everything  needful  to  collect  the  bond  and  to 
account  to  the  plaintiff,  reserving  absolute  control 
in  the  matter,  and  the  right  to  exercise  his  own  dis- 
cretion for  enforcing  payment,  it  was  clear  that  the 
equitable  doctrine  of  laches  had  no  application 
whatever  to  the  case.  Lightfoot  v.  Green,  91  Va. 
500.  22  S.  £.  Rep.  242. 

18,  MISTAKE. 

Plaintiff  Should  Act  In  Reasonable  Time  after  Dis- 
covery .—Mere  delay  is  not  a  bar  to  a  suit  to  correct 
a  mutual  mistake  in  a  contract  or  to  rescind  the 
contract  for  that  reason  if  the  plaintiff  acts  within 
a  reasonable  time  after  discovering  the  mistake. 
But  as  in  other  cases  if  the  delay  Is  unreasonable 
after  discovery  of  the  mistake,  the  complaining 
party's  negligence  will  preclude  relief.  18  Am.  & 
Eng.  Enc  Law  118;  Fore  v.  Foster,  86  Va.  104: 
Weidebusch  v.  Hartensteln.  12  W.  Va.  700. 

To  Relieve  from  Mistake  Reasonable  DUIgehce  Re- 
quired of  Plaintiff.— On  a  setUement  of  mutual  ac- 
counts, the  defendant  executed  to  the  other  party 
a  bond  for  the  balance  due.  During-  the  two  years 
that  the  other  party  lived  thereafter,  no  objection 
was  made  to  the  correctness  of  the  settlement. 
Equity  win  not  reform  or  cancel  a  bond  on  the 
firround  of  mistake  in  the  accounting,  unless  a  full 
settlement  can  be  made  and  the  mistake  clearly 
appears.  It  requires  that  those  who  ask  relief  on 
the  ground  of  mutual  mistake  shall  have  exercised 
that  degree  of  diligence  which  may  be  fairly  ex- 
pected from  a  reasonable  person,  and  it  is  negli- 
gence where  a  party  complaining  has  within  his 
reach  the  means  of  ascertaining  the  true  facts  but 
does  not  avail  himself  of  the  opportunity  for  Infor- 
mation. Persinger  v.  Chapman,  98  Va.  849,  25  S.  E. 
Rep.  5. 

14.  OLD  AGE  OF  PLAINTIFF. 

Explains  Delay  In  Bill  for  Accounting.— A  creditor's 
suit  was  instituted  against  the  estate  of  a  decedent, 
who  died  in  1868,  and  was  terminated  in  1879.  Shortly 
after  this  the  sole  distributee  died,  and  left  as  his  ex- 
ecutrix, his  aged  wife,  who  died  In  1885.  In  the  same 
year  the  administrator  d.  b.  n.  c.  t.  a.  filed  his  bill 
against  the  administrator  of  the  decedent  asking 
for  an  account  of  his  administration.  The  alleged 
delay  was  sufficiently  accounted  for  by  the  succes- 
sion of  the  death  of  distributee,  the  administration 
of  his  widow— an  aged  lady— and  her  death,  and  the 
ultimate  qualification  of  the  complainant  as  admin- 
istrator d.  b.  n.  c.  t.  a.,  to  repel  any  presumption  or 
charge  of  laches.  The  action  was  not  barred  by  the 
act  of  limitation  and  there  were  no  circumstances 
to  call  for  the  equitable  bar.  Hurt  v.  West,  87  Va. 
78,  li  S.  E.  Rep.  141. 

16.    RECXXJNITION  OF  RIGHTS  OF  PLAINTIFF. 

Claims  Acknowledged— Payments  Hade  In  Satlsfac- 
tton.— No  laches  were  imputed  to  the  plaintiffs  so  as 
to  defeat  their  right  to  recover  under  a  deed,  which 
claim  had  been  acknowledged,  and  payments  to  and 


acquisition  of  property  by  them  in  satisfaction  of 
their  claim  had  been  acquiesced  in.  Under  these 
circumstances  there  was  no  necessity  for,  nm:  any 
propriety  in  the  Institution  of  proceedings  to  assert 
rights  under  the  deed.  Griffin  v.  Macanlay.  7  Gratt 
476. 

Bond  Assigned  as  Security— Regular  Pasrmeiit  ef 
Interest.— A  delay  ot  ten  years  in  bringing  suit  on  a 
bond  was  satisfactorily  explained  where  it  appeared 
that  it  was  assigned  as  collateral  security,  and  the 
Interest  on  It  was  regularly  paid  up  to  within  a 
short  time  before  the  suit  was  brought,  although  aU 
the  obligors  were  at  that  time  dead.  Beverly  v. 
Rhodes,  86  Va.  415,  10  S.  E.  Rep.  573. 

Bond  Payable  on  Demand— Payments  Regulariy 
Hade— When  Tbey  Ceased  Suit  Instituted.— There  was 
no  laches  in  suing  upon  a  bond  where  the  creditor  re- 
ceived payments  from  the  debtor  up  to  1868,  the  bond 
being  given  in  184ft  and  payable  on  demand.  When 
the  payments  ceased  the  creditor  got  Judgment  and 
had  an  execution  issued  and  levied.  He  died  in  1872. 
In  1874,  the  assignee  of  the  bond  instituted  suit 
There  was  no  laches  or  abandonment  of  the  claim 
in  this  course  of  proceedings.  Alexander  v.  Byrd, 
85  Va.  690,  8  S.  E.  Rep.  677. 

Settlement  of  Accounts— Claim  Repeatedly  Repacted 
Favorably  In  Creditor's  Suit.— In  1860  an  executor 
settled  his  accounts,  which  showed  a  balance  due 
by  him.  He  died  in  1860  and  an  administrator  d.  b. 
n.  c.  t.  a.  was  appointed.  In  1875  in  a  creditors*  suit 
against  the  estate  of  the  executor,  such  claim  was 
reported  favorably  as  a  Just  debt  owed  by  his  estate. 
Subsequently  the  same  report  was  repeatedly  made 
and  confirmed  by  the  court.  It  was  held  that  there 
was  no  laches  in  asserting  the  claim.  Green  v. 
Griffin  (Va.),  30  S.  E.  Rep.  775. 

16.  NEGLIGENCE. 

Neglect  to  Make  Defence  at  Law— No  Relief  in  Equity. 
—It  is  a  well-settled  rule,  that  where  a  party  has 
been  grossly  inattentive  and  negligent  of  his  defence 
at  law,  and  does  not  prove  any  excuse  for  not  defend- 
ing himself  in  that  action,  he  shall  have  no  relief  in 
equity.  Haden  v.  Garden,  7  Leigh  157;  Turner  v. 
Davis,  7  Leigh  227:  Morgan  v.  Carson,  7  Leigh  SK: 
Perkins  v.  Clements,  1  P.  &  H.  141;  Hendricks  v. 
Compton,  8  Rob.  102.  The  same  doctrine  is  applica- 
ble where  negligence  Is  that  of  the  attorney. 
Ayres  v.  Morehead,  77  Va.  566^ 

Same— Ignorance  of  Counsel.— Although  it  may  be 
manifest  that  great  injustice  has  been  done  a  defend- 
ant by  a  verdict  and  Judgment  against  him  at  law, 
yet  if  this  was  not  produced  by  any  fraud  or  sur- 
prise on  the  part  of  the  plaintiff,  but  is  the  result 
either  of  the  defendant's  own  negligence,  or  of  his 
counsel's  ignorance  or  bad  management,  a  court  of 
equity  can  give  him  no  relief.  Tapp  v.  Rankin,  9 
Leigh  478. 

Same— Here  Request  of  Attorney.— A  defendant 
upon  whom  process  had  been  served,  who  wholly 
neglected  his  defence,  or  contented  himself  with 
merely  writing  to  a  lawyer  who  practiced  in  the 
court  to  defend  him,  without  giving  him  any  infor- 
mation about  his  defence,  or  inquiring  whether  he 
was  attending  to  the  case,  was  not  entitled  to  relief 
against  a  decree  by  default,  on  the  ground  of  sur- 
prise, however  grossly  unjust  it  was.  Hill  V.  Bow- 
yer,  18  Gratt  864,  and  foot-note.  See  also,  Callaway 
V.  Alexander,  8  Leigh  114,  81  Am.  Dec  640. 

Gross  Neglect  by  Counsel.— A  defendant  was  sued 
on  the  note  of  a  partnership.  He  employed  counsel 
and  stated  that  he  was  never  a  member  of  the  part- 
nership, nor  in  any  way  liable  for  the  debt   He 
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Jlyed  In  the  county  but  gsLve  no  more  attention  to 
the  case.  Tbe  connsel  examined  the  docket  and 
althousrh  he  saw  a  suit  against  the  partnership,  he 
did  not  think  it  was  asrainst  his  client,  and  did  not 
examine  the  papers*  and  no  pleabeinsr  entered,  office 
Judgment  was  confirmed.  Equity  did  not  relieve 
the  defendant  Wallace  v.  Richmond,  96  Gratt.  07, 
and  foot-note. 

Action  Dismissed  for  Want  of  [declaration— Delay  of 
nineteen  Months.— Where  goods  were  distrained  for 
rent,  a  third  person  brought  replevin  for  the  same, 
but  this  action  was  dismissed  for  want  of  a  declara- 
tion, the  plaintiff  having  neglected  for  nineteen 
months  to  prosecute  his  claim^  Then  the  plaintiff 
in  the  distress  warrant  brought  suit  on  the  replevin 
bond  and  recovered  Judgment  The  plaintiff  in 
replevin  had  no  right  to  come  into  equity,  after  his 
great  laches  in  prosecuting  his  action.  Donnally  v. 
Oinatt  5  Leigh  360. 

Voluntary  Departure  after  Piling  Answer— Eighteen 
Years  Delay.— In  a  suit  to  enforce  a  vendor's  lien  the 
assignee  of  the  equitable  title  filed  his  answer,  and 
■shortly  thereafter  left  without  employing  an  attor- 
ney, and  remained  absent  part  of  the  time  from 
the  state  and  the  United  States.  More  than  eighteen 
jrears  after  the  sale  of  the  land  he  filed  a  bill  at^ 
tacking  the  sale  as  fraudulent  claiming  the  discov- 
ery of  fraud  shortly  before  the  institution  of  his  suit 
His  voluntary  absence  did  not  excuse  his  negligence, 
and  his  laches  prevented  him  from  being  heard  in  a 
court  of  equity.  Bill  v.  Schilling,  99  W.  Va.  106,  10  S. 
£.  Rep.  514. 

Acceptance  of  Insurance  Policy  without  Complaining 
That  Options  Were  Omitted.— Where  an  assured  ac- 
<:epted  and  retained  a  life  insurance  policy  for 
nearly  two  years  after  it  was  delivered,  without 
examining  it  to  see  whether  the  secretary  of  the 
Insurance  company  had  signed  a  slip  attached 
to  the  policy,  setting  forth  the  options  which  the 
assured  was  entitled  to  exercise,  and  without  offer- 
ing to  rescind  the  policy,  or  complaining  to  the 
company  or  its  agent  for  the  omission  to  sign  the 
filip,  his  delay  was  unreasonable,  and  the  omission 
was  no  defence  to  an  action  on  his  premium  note. 
Pennell  v.  Zimmerman,  06  Va.  107,  81  S.  £.  Rep.  22. 

17.  PRUDENTIAL.  REASONS. 

Difficulty  of  Proaecntlon—Confllctlng  Claims  of  Cred- 
itors.—Where  the  suit  was  one  of  great  difficulty  in 
prosecuting,  and  the  plaintiff  had  not  only  to 
encounter  the  strenuous  resistance  of  the  debtor, 
but  the  confiicting  claims  of  judgment  creditors, 
these  were  extenuating  circumstances  in  explaining 
the  seeming  neglect  In  prosecuting  the  claim.  Mayo 
y.  Carrington,  10  Gratt  74. 

Claims  of  Officer  of  Revolution— 5imllar  Claims  Re- 
sisted by  State.— An  officer  of  the  Virginia  navy 
during  the  war  of  the  Revolution,  who  became  super- 
numerary and  so  continued  until  the  end  of  the  war, 
was  entitled  under  the  act  of  May  1778,  to  one-half  pay 
for  life,  and  the  lapse  of  time  from  1788  when  the 
claim  accrued  till  1896,  when  it  was  asserted,  did  not 
afford  any  presumption  of  payment,  or  of  abate- 
ment of  the  claim,  because  during  this  time  all 
similar  claims  of  other  officers  were  resisted  by  the 
state.    Com.  v.  Lilly,  1  Lieigh  685. 

VI.  HOW  APPUCATIONOP  DOCTRINE  OOVBRNBD. 

1.  IN  EQmTABLE  QUESTIONS  BY  RULES  OF 
EQUITY. 

Jurisdiction  Alone  In  Equity- 3tatute  of  Limitations 
Not  Applicable.— Where  equity  alone  has  cognizance 
to  enforce  a  claim  the  bar  of  the  statute  of  llmita- 


Uons  will  not  be  applied.  Helskell  v.  Powell,  88  W. 
Va.  717. 

And  where  a  suit  is  founded  on  a  right  purely 
equitable  in  its  nature  and  without  any  correspond- 
ing legal  right  there  exists  no  analogy  by  which 
the  statute  of  limitations  can  be  applied;  but  it  is 
one  of  those  causes  purely  and  exclusively  equitable, 
and  it  must  be  determined  upon  the  principles  and 
rules  of  courts  of  equity  regardless  of  the  statute 
of  limitations.'  Cranmer  v.  McSwords,  24  W.  Va. 
fi04. 

Concurrent  Jurisdiction— Statute  Is  Applied— Ac- 
corded Weight  In  Purely  Equitable  Demands.— The 
statute  of  limitations  is  considered  as  much  a  bar 
in  equity  as  in  a  court  of  law  where  the  jurisdiction 
of  the  two  courts  are  concurrent  But  as  respects 
mere  equitable  demands,  length  of  time  cannot  be 
set  up  as  an  absolute  bar ;  for  as  regards  them  it 
operates  as  a  bar  not  ex  Jure,  but  as  a  fact  showing 
acquiescence  and  furnishing  evidence  that  the  claim 
has  been  adjusted.  Since  the  establishment  of  its 
jurisdiction  equity  has  always  had  its  limitations, 
recognizing  the  statute  of  limitations  in  cases  of  a 
legal  character,  'and  according  great  weight  to 
length  of  time  where  they  are  equitable.  Fore  v. 
Foster,  86  Va.  104,  0  S.  E.  Rep.  487. 

Equity  Evidences  Waiver  by  Delay.— Delay  in  the 
assertion  of  a  right  when  it  does  not  operate  as  a 
statutory  bar,  may  operate  in  equity  as  an  evidence 
of  assent,  acquiescence  or  waiver,  unless  satis- 
factorily explained.  Laches  and  neglect  are  always 
discountenanoed  by  courte  of  equity.  Kelly  v. 
McQuinn,  42  W.  Va.  774,  26  S.  £.  Rep.  517. 

2.  IN  LEGAL  CLAIMS  EQUITY  FOLLOWS  THE 
LAW. 

Statement  of  Principle.— No  principle  is  better  es- 
tablished, or  more  uniformly  acted  on  in  courts  of 
equity  than  that  in  respect  to  the  statute  of  limita- 
tions—equity follows  the  law— that  is  to  say.  if  a 
legal  demand  be  asserted  in  equity,  which  at  law  is 
barred  by  statute,  it  is  equally  barred  in  a  court  of 
equity;  and  if  not  barred  by  statute  at  law,  neither 
is  it  barred  in  equity.  Ooles  v.  Ballard,  78  Va.  180 ; 
Fore  V.  Foster,  86  Va.  104, 0  S.  E.  Rep.  407. 

Thus,  the  general  rule  in  equity  is  that  it  will 
apply  the  statute  of  limitations  in  barring  legal 
claims;  but  even  where  there  is  no  absolute  bar 
from  lapse  of  time  equity  will  not  take  cognizance 
of  an  equitable  claim  after  great  lapse  of  time,  and 
where  from  the  death  of  witnesses  and  the  loss  of 
papers,  there  Is  danger  of  doing  an  injustice,  and 
there  can  be  no  longer  a  safe  determination  of  con- 
troversy. Bargamin  v.  Clarke,  20  Gratt  644.  and 
foot-note,  collecting  the  cases  on  this  point 

Rule  of  Analogy.— Equity  follows  the  law,  and 
applies  the  statute  of  limitations  to  all  demands  of  a 
strictly  legal  nature,  and  in  equitable  demands  by 
analogy  it  applies  the  same  bar  that  the  statute 
fixes  for  legal  demands  of  the  like  character.  Justis 
V.  English,  80  Gratt.  666. 

Thus,  where  a  suit  was  brought  in  equity  upon  a 
claim,  which  was  legal  In  its  nature,  by  analogy  the 
statute  of  limitations  was  applied,  and  when  the 
cause  of  action  arose  twenty-five  years  before 
the  suit  was  brought  the  bar  of  limitation  was  com- 
plete.   Wilsons  V.  Harper.  26  W.  Va.  170. 

So,  where  an  administrator  invoked  the  aid  of  a 
court  of  equity  to  recover  from  a  guardian  of  a 
distributee  money  alleged  to  have  been  paid  by 
mistake  to  such  guardian,  and  the  evidence  showed 
that  it  was  paid  more  than  fl,ve  years  before  the  suit 
was  brought,  and  the  guardian  pleaded  the  statute 
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of  limitations,  tlie  court,  by  analog-y  to  proceedings 
at  law,  held  sucb  demand  barred,  unless  the  plaintiff 
could  brlnff  himself  within  some  of  the  exceptions 
to  that  act  Shriver  v.  Garrison,  80  W.  Va.  456, 4  S. 
£.  Rep.  060. 

Time  Does  Not  Ron  agmliist  One  In  PosseMlon  of  a 
Rl^rht— Vendee  In  PonoMlon.— Equity  follows  the  law 
in  holding  that  time  does  not  run  aflrainst  one  who 
is  in  possession  in  the  exercise  or  assertion  of  a 
rlffht  Hence  a  vendee  who  entered  upon  land  and 
held  with  the  vendor's  consent  and  acquiescence, 
was  not  barred  by  mere  lapse  of  time,  as  he  was  not 
put  in  default  by  a  notice  to  surrender  the  premises 
or  pay  the  price.  Abbott  v.  L'Hommedleu,  10  W.  Va. 
677. 

VII.  PLBADINO. 

1.  DEMURRER. 

Lies  When  Pacts  Appear  In  BUI.— The  defence  of 
laches  and  stale  demands  may  be  made  by  demurrer 
when  the  faett  manifestluff  it  appear  in  the  bill. 
Thompson  v.  Whltaker  Iron  Co.,  41  W.  Va.  674,  28  S. 
B.  Rep.  796:  Whittaker  v.  Southwest  Virginia  Imp. 
Ck).,  84  W.  Va.  217,  IS  S.  E.  Rep.  "507.  See  Jarvis  v. 
Martin,  46  W.  Va.  847.  31  S.  E.  Rep.  967. 

Unless  Presumption  of  Payment  Rebutted  by  Bill  It 
is  Demurrable.— Where  the  presumption  of  payment 
arises  by  reason  of  lapse  of  twenty  years  of  time, 
a  bill  seeking^  enforcement  of  such  stale  demand 
must  set  up  facts  and  circumstances  sufficient  to  re- 
but such  presumption  or  it  will  be  demurrable. 
Jarvis  V.  Martin.  46  W.  Va.  847.  81  S.  E.*Rep.  967;  Jack- 
son V.  Hull.  21  W.  Va.  601. 

When  Bill  by  Inactive  against  Active  Commissioner 
Demurrable.— One  of  two  commissioners,  appointed  to 
collect  and  disburse  the  money  from  a  sale  of  land, 
permitted  the  other,  who  was  the  attorney  for  the 
claimants,  to  collect  and  disburse  the  money  while 
he  remained  passive.  Ten  years  after  the  death  of 
the  active  commissioner,  twenty-«even  years  after 
their  appointment,  and  thirty -one  years  after  the 
decree  flxlnff  the  claims  and  liabilities,  the  inactive 
commissioner  filed  a  bill  to  ascertain  whether  any 
of  the  purchase  money  remained  unpaid,  and  If  so 
to  resell  the  land;  but  he  failed  to  allege  or  show 
that  any  of  the  purchase  money  remained  unpaid  or 
that  any  of  the  claims  were  unsatisfied.  Such  bill 
was  demurrable  for  laches.  Woods  v.  Campbell, 
46  W.  Va.  208,  82  S.  E.  Rep.  206. 

Bill  Demurrable  for  Want  of  Specific  Excuse  for  De- 
lay.— The  defendant,  a  creditor  of  the  father  of 
the  plaintiff,  purchased  a  farm  of  his  debtor  which 
was  sold  under  a  Judgment,  and  as  part  payment 
was  credited  with  two  Judgments  against  the  father 
for  less  than  $300.  which  the  plaintiff,  by  her  father, 
had  assigned  to  the  defendant  The  plaintiff  was 
allowed,  together  with  her  father,  to  occupy  the 
land  free  from  rent  for  ten  years  and  until  the  lat- 
ter's  death,  during  which  time  the  plaintiff  realized 
over  9600  from  the  sale  of  ties  and  shingles  cut  from 
'  the  place.  After  her  father's  death  the  plaintiff 
sued  the  defendant  for  the  amount  of  the  Judg- 
ments, claiming  they  had  been  fraud alently  as- 
signed without  her  consent.  In  the  absence  of 
allegations  and  proof  of  specific  facts  showing  an 
adequate  excuse  for  the  plaintiff's  delay  in  asserts 
lug  her  alleged  rights  the  bill  could  not  be  main- 
tained. Eubank  v.  Barnes,  98  Va.  163. 24  S.  E.  Rep. 
908. 

2.  AMENDMENT. 

Plaintiff    Taken   by  Surprise  and  Bill  Dismissed— 
Amendment  Should  Be  Allowed.— Where  a  demurrer 


to  a  bill  was  sustained  upon  the  ground  of  laches, 
which  was  suggested  by  the  court  without  being 
urged  by  counsel,  whereby  the  plaintiff  was  taken 
by  surprise,  and  on  a  subsequent  day  of  the  same 
term  he  moved  the  court  to  set  aside  the  dedsioii 
upon  the  demisrrer  and  to  allow  him  to  file  an 
amended  bill,  it  was  the  manifest  duty  of  the  court 
to  grant  said  motion.  The  amended  bill  explained 
satisfactorily  every  thing  savoring  of  laches  and  ac- 
quiescence. Cottrell  V.  Watkins,  89  Va.  801, 17  &  E. 
Rep.  828,  57  Am.  St  Rep.  897, 19  L,.  R.  A-  764. 

No  Amendment  Allowed  unless  Bxcnse  Offered  Isr 
Delay.— Where  the  plaintiff  is  not  entitled  to  the 
relief  sought,  by  reason  of  laches  in  filing  his  blll.be 
will  not  be  allowed  to  amend  his  original  bill,  un- 
less he  offers  some  legal  excuse  for  the  delay:  and 
especially  is  this  the  case  if  the  amendment  Is  not 
asked  until  the  case  has  been  submitted  to  the  conn, 
and  a  decision  adverse  to  him  has  been  announced. 
Bill  V.  Schilling,  89  W.  Va.  108,  19  S.  E.  Rep.  814. 

BUI  Demurrable  for  Laches  Will  Be  DismUsed  ubIsm 
Amended.— The  defences  of  the  statute  of  limiuti<»i8 
and  laches  and  stale  demands  being*  proper  grounds 
for  demurrer,  a  bill  setting  up  a  stale  demand  wiOi- 
out  alleging  any  reasonable  excuse  for  delay  in  the 
assertion  thereof,  should  be  dismissed  for  want  of 
equity,  unless  properly  amended.  Jarvis  v.  Martin. 
46  W.  Va.  847,  81  S.  E.  Rep.  967. 

VUI.  IN  PARTICULAR  CASES. 

1.  ACCOUNTING. 

a.  OSVKRAIi  AOCOUNTINGB. 

Principles  Appllcabie.— A  court  of  equity  ought  not 
to  direct  an  account  to  be  taken  after  a  great  lapse 
of  time,  and  after  acts  of  acquiescence  by  the  party 
demanding  it.  in  a  construction  of  his  rights,  which 
if  correct  would  render  such  account  unnecessary, 
because  the  great  lapse  of  time  may  have  ren- 
dered the  taking  of  the  account  impossible  on  any 
principle  of  certainty  or  justice  from  the  death  of 
witnesses,  loss  of  documents,  and  other  canses. 
Boiling  V.  Boiling,  6  Munf .  884.  See  also,  Camthers 
V.  Trustees  of  Lexington,  12  Leigh  610,  and  Tomer 
V.  Dillard,  82  Va.  686. 

Thus,  a  bill  was  dismissed  on  the  ground  of  lapse 
of  time  and  the  laches  of  the  plaintiff,  where  dan- 
ger resulted  of  doing  Injustice  by  attempting  to 
settle  accounts  between  the  parties.  West  v.  Thorn- 
ton. 7  GratL  177,  64  Am.  Dec.  184. 

Will  Bo  Refused  If  Injustice  Results.- Thoogh  a 
creditor's  debt  was  evidenced  by  a  deed,  yet  where 
there  had  been  gross  laches  In  its  prosecution,  and 
the  account  could  not  be  settled  without  injustice  to 
the  estate  of  the  debtor,  a  court  of  equity  did  not 
give  the  creditor  relief.  Tazewell  v.  Whittle,  11 
Gratt  329.  and  foot-note. 

Uncertainty  of  Accounts  Will  Canae  Dismissal  sf 
Bill.— Every  plaintiff  who  asks  for  relief  of  a  conrt 
of  equity  ought  to  exhibit  his  claim  within  a  reason- 
able time,  so  that  the  court  may  not  do  injustice  to 
the  defendant,  but  a  bill  in  equity  asking  relief 
will  be  dismissed  when  the  amount  remaining  dne 
is  uncertain,  and  can  only  be  ascertained  by  a  set- 
tlement of  accounts  in  reference  to  transactions 
more  than  twenty -seven  years  old  at  the  commence- 
ment of  a  suit    Atkinson  v.  Robinson,  9  Leigh  8SS. 

Effect  of  Rendition  of  Current  Accounts— Obiectis* 
in  Reasonable  Time.— It  is  a  rule  that  current 
accounts  rendered  by  one  party  to  another,  which 
are  received  and  held  without  complaint  shall  be 
deemed  settled  accounts.  Objections  to  snch  ac- 
counts must  be  made  within  a  reasonable  time,  and 
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It  lies  upon  tbe  party  contestlnff  the  acconnts  so 
rendered  to  prove  that  he  made  objections  within  a 
reasonable  time.    Townes  t.  Birchett.  12  Leiffh  173. 

So  where  dealings  were  had  between  a  merchant 
and  a  planter  for  a  number  of  years,  and  accounts 
were  rendered  from  year  to  year,  and  balances 
struck,  and  the  planter  paid  up  the  balance  due 
from  him,  such  accounts  after  an,  acquiescence  for 
the  unreasonable  period  of  more  than  ten  years, 
were  a  bar  to  any  future  settlement.  Irvine  v.  Rob- 
ertson, 3  Rand.  649. 

Against  Sheriff  for  Taxes  Collected.— In  1808  and  1804 
a  sheriff  collected  taxes  for  the  poor,  and  in  Novem- 
ber 1833  the  overseers  of  the  poor  commenced  pro- 
ceedings against  him  by  motions  for  the  balance 
unaccounted  for.  After  such  a  lapse  of  time  the 
motions  were  not  entertained.  Overseers  of  the 
Poor  V.  Tucker,  2  Leigh  680. 

Against  Tenant  for  Use  and  Waste— Proof  of  Damage 
Vague.— Where  the  owner  of  land  sued  a  prior  occu- 
pant for  an  accounting  for  the  use,  occupation  and 
waste,  and  his  proof  of  damages  was  vague  and  un- 
certain, and  he  made  no  claim  for  damages  for 
eighteen  months  after  he  paid  the  liens  of  the  prior 
occupant,  the  suit  was  properly  dismissed  for 
laches.    Dadismanv.  Long  (Va.),  22  S.  E.  Rep.  8S0. 

Widow's  BUI  for  Account  Piled  after  Two  Years  De- 
lay  Diamlssed.— The  trustees  in  a  deed  of  trust  made 
by  a  husband  sold  the  land  after  his  death,  and  the 
purchaser  conveyed  it  to  others.  After  an  unez- 
cused  delay  of  more  than  twenty  years  which  ap- 
peared upon  the  face  of  the  bill,  the  widow  brought 
suit  claiming  her  dower,  and  an  account  of  profits. 
It  was  held  that  the  plaintiff  was  entitled  to  no  ac- 
counting, and  the  bill  was  properly  dismissed. 
Macaulayv.  Dismal,  etc.,  Co..  SRob.  607. 

Action  of  DeM— Account  of  Stale  Transactions  Not 
Allowed.— In  a  bill  filed  to  review  the  verdict  of  a 
jury  in  an  action  of  debt  on  a  bond,  which  found 
for  the  plaintiff,  an  account  of  transactions  which 
were  old  and  stale,  although  partly  subsequent  to 
the  date  of  the  bond,  ought  not  to  be  allowed  for 
the  purpose  o^  obtaining  a  discount  against  it 
Randolph  V.  Randolph,  1  H.  &  M.  181. 

b.  Bt  Fiduciabibs.— See  monographic  notes  on 
'^Executors  and  Administrators,"  "Trusts  and 
Trustees."  and  "Quardian  and  Ward**  appended  to 
Barnum  v.  Frost,  17  Gratt.  808. 

Deified  When  It  Would  Be  Mere  Conjecture.- Where 
an  action  was  brought  to  have  a  settlement  of  an 
executrix'  account,  when  by  lapse  of  time,  loss  of 
evidence  and  death  of  parties  it  was  impossible  to 
have  any  settlement  based  upon  anything  other 
than  mere  conjecture,  it  was  held  to  be  nothing 
less  than  wrong  and  oppression  to  disturb  the 
settled  rights  of  the  executrix  long  since  dead: 
one  against  whom  the  record  disclosed  nothing  to 
her  discredit  or  against  the  fairness  of  her  dealings, 
and  in  whose  behalf  presumptions  arose.  Nelson  v. 
Kownslar,  79  Va.  468.  See  Caruthers  v.  Trustees 
of  Lexington,  12  Leigh  610. 

Thus,  where  a  testator  died  in  1852,  and  his  admin- 
istrator in  1867,  and  a  bill  was  filed  in  1871  to  require 
a  settlement  of  his  administration  accounts,  the 
relief  sought  was  refused  because  of  the  death  of 
all  parties  cognizant  of  the  transaction,  the  destruc- 
tion of  the  county  records,  and  because  it  could  not 
be  settled  without  great  danger  of  injustice  to  the 
deceased  administrator.  Stamper  v.  Garnett,  81 
Gratt  660. 

In  1841  the  son  of  a  testator  qualified  as  his 
executor,  and  thirty-seven  years  afterwards  a  suit 


was  instituted  for  a  settlement  of  his  accounts,  but 
theplaintiff  and  defendant  were  both  old  and  died 
within  a  few  months.  The  witnesses  were  dead,  and 
the  vouchers  of  the  executor  had  been  destroyed 
during  the  civil  war  by  the  public  enemy,  so  that  it 
was  1  mpossible  to  secure  a  correct  account  The  long 
delay  being  unexplained  the  court  left  the  parties 
in  the  same  situation  in  which  they  had  rested  so 
long  in  contentment    Turner  v.  Dillard,  82  Va.  636. 

Lapse  of  Time  and  Death  of  Executor  No  Bar  When 
Pair  Settlement  Practicable.— A  bill  was  filed  by 
legatees  against  the  executor  and  sureties  of  the 
testator  eleven  years  after  the  last  one  of  the 
plaintiffs  had  attained  full  age,  asking  a  settlement 
of  accounts.  Notwithstanding  the  lapse  of  time,  the 
bill  was  sustained  where  it  appeared  that  no 
obstacles  prevented  a  fair  settlement  of  the  accounts, 
no  loss  of  vouchers  or  testimony  being  averred  and 
no  diflQcultles  suggested.  Under  such  circumstances 
it  was  held  that  it  would  be  going  too  far  to  hold 
that  mere  lapse  of  time  should  operate  as  a  bar, 
notwithstanding  the  death  of  the  executor  and  his 
sureties.    Aylett  v.  King.  11  Leigh  486. 

Lapse  of  Time  with  Circumstances  Showing  Pair  5et- 
tfement  Improbable  Will  Bar  Relief.— A  bill  was  filed 
for  the  purpose  of  settling  an  administration  ac- 
count It  appeared  that  no  account  of  this  admin- 
istration had  in  fact  ever  been  settled.  But  this  bill 
was  filed  twenty-eight  years  after  the  death  of  the 
testator,  and  from  twelve  to  twenty  years  after  the 
youngest  of  the  plaintiffs  attained  to  full  age,  and 
the  accounts  called  for  involved  very  ancient  and 
complicated  transactions.  The  great  lapse  of  time 
was  a  sufilcient  objection  to  the  relief  prayed  for  in 
the  bill,  especially  when  the  circumstances  showed 
that  probably  nothing  was  due,  ^.nd  that  a  fair  set- 
tlement could  not  be  obtained  because  of  loss  of 
papers  and  evidence.  Carr  v.  Chapman,  6  Leigh 
164. 

Acconnts  Half  a  Century  Old— Bond  Accepted  In  Settle- 
ment.—The  account  of  an  executor  which  had  been 
acquiesced  in  for  a  great  many  years  was  presumed 
correct,  and  was  not  disturbed  for  the  benefit  of  the 
appellant  who  had  slept  upon  his  rights  a  long  time, 
the  transactions  originating  over  one-half  a  century 
previous.  Especially  where  it  appeared  that  the 
executor,  the  testator  of  the  plaintiff,  gave  a  bond 
after  the  transaction  took  place,  in  settlement  of 
his  accounts,  to  the  testator  of  the  plaintiff.  Ran- 
dolph V.  Randolph,  2  Call  587. 

Legates  Denied  Relief  after  Thlrty-Blght  Years.— 
Stale  demands  by  legatees  are  discountenanced  by 
courts  of  equity,  and  executors  will  be  protected 
against  them.  And  no  relief  was  given  to  a  legatee 
after  a  lapse  of  thirty-eight  years  from  the  time 
when  he  could  have  brought  suit,  and  after  a  lapse 
of  thirty-six  years  from  the  date  of  the  decree 
affirming  the  validity  of  the  bequest  to  another 
legatee.  Elcan  v.  Lancasterlan  School,  2  P.  &  H. 
58. 

Thirty  Years  Make  Demands  Stale.— An  account  of 
administration,  demanded  after  the  lapse  of  more 
than  thirty  years,  was  held  to  be  a  stale  demand, 
and  therefore  denied  in  Parks  v.  Rucker.  6  Leigh 
149. 

Sixteen  Years  a  Bar  —An  acquiescence  of  sixteen 
years  in  the  settlement  of  a  decedent's  estate  was 
held  a  bar  in  equity  to  an  investigation  of  its  pro- 
priety in  Hudson  v.  Hudson,  8  Rand.  117. 

When  Twelve  Years  Delay  Not  Sufficient  to  Make 
Laches. —An  executor  settled  his  accounts  of  admin- 
istration before  commissioners  of  the  hustings  court 
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in  1810,  and  a  distribntee  of  a  deceased  legatee, 
whose  leffacy  bad  never  been  paid,  lived  in  the  town 
at  that  time,  and  subsequently  died  in  181G.  Then 
the  executor  died.  The  legatee's  estate  was  not 
administered  upon  until  182S,  when  a  bill  was  filed  to 
surcharsre  and  falsify  the  account  settled  in  1810. 
It  was  held  that  the  lapse  of  time  was  not  sufficient 
to  constitute  a  ffood  bar  to  such  a  bill.  Burwell  v. 
Anderson,  S  Leiffh  848. 

A  Case  Wheo  Twenty  Years  Lapse  of  Time  Barred  an 
Accounting.— A  bill  was  brought  against  the  defend- 
ant, who  had  married  an  executrix,  for  an  account 
of  the  testator's  estate  which  had  come  into  his 
hands.  The  defendant  about  twenty  years  before 
had  exhibited  in  the  county  court  an  account  of  the 
debts  and  disbursements,  to  which  he  made  oath 
and  which  was  received  without  any  examination 
as  to  its  verity.  Children  of  the  testator  as  they 
came  of  age  petitioned  for  their  shares  in  their 
father's  estate.  In  each  case  in  the  accounting  of 
the  testator's  estate,  the  settlement  first  exhibited 
by  the  defendant  was  allowed  as  a  good  discharge 
for  so  much.  In  the  present  case  the  court  refused 
to  reopen  the  account,  because  of  the  distance  of 
time,  although  the  suit  had  been  pending  ten  years 
and  the  transaction  was  of  little  more  than  twenty 
years  standing,  notwithstanding  the  defendant  had 
not  one  voucher  to  produce.  Major  v.  Dudley,  Jef- 
ferson 51. 

Settlemeot  of  Administrators  Will  Not  Be  Surcharged 
after  Seventeen  Years.— A  lapse  of  twenty-five  years 
after  the  death  of  an  administrator  and  seventeen 
years  after  his  accounts  were  closed  by  subsequent 
administrators  was  held  in  Oreen  v.  Thompson,  84 
Va.  876,  5  S.  E.  Bep.  507,  to  be  a  bar  to  a  suit  to  sur- 
charge and  falsify  settlements  of  which  the  heirs  of 
the  testator  were  cognizant. 

Twenty-Three  Years  after  Return  of  Bxecutor's  Report 
It  WUI  Not  Be  Recommitted.— A  bill  was  filed  by  a 
husband  and  wife  against  the  executors  of  the  tes- 
tator and  widow  for  a  settlement  of  their  accounts 
The  account  was  ordered  and  reported,  which  was 
returned  in  1824,  and  not  excepted  to.  The  case  was 
continued  from  that  time  until  1847,  when  the  exec- 
utors and  widow  were  dead.  It  was  too  late  for  the 
plaintiff  to  revive  the  suit,  and  ask  to  have  the  report 
recommitted  and  reformed.  Crawford  v.  Patterson, 
llGratt.  304. 

Suit  Brought  in  Pour  Years  after  Qualification— No 
Laches.— There  was  no  delay  or  laches  in  calling 
upon  the  administrator  for  a  settlement  of  his  ac- 
counts, when  the  suit  was  brought  within  four  years 
after  his  qualification.  Tiernan  v.  Minghini,  28  W. 
Va.  314. 

Delay  of  Twenty-One  Years  with  Acts  of  Estoppel 
Sufficient  to  Constitute  Laches.— in  a  suit  brought  in 
1895,  by  an  assignee  of  a  residuary  legatee  against 
the  administrator's  estate  for  the  settlement  of  his 
accounts,  it  appeared  that  plaintiff  became  the 
assignee  in  1874,  but  never  notified  the  administra- 
tor nor  made  any  demand  for  its  payment :  that  in 
1875  the  administrator  paid  the  legatee  a  small  sum 
and*  received  his  receipt  in  full ;  that  in  1801  on  a 
settlementof  a  Judgment  in  favor  of  the  adminis* 
trator  against  the  complainant,  no  mention  was 
made  of  the  claim.  The  complainant  gave  no  expla- 
nation for  his  long  delay,  and  his  right  of  action  was 
barred  by  laches.  Tate  v.  Jones,  98  Va.  544,  801 S.  £. 
Rep.  964. 

Twenty  Years  Delay  and  Acquiescence  by  Legatee 
Bars  Ohjections  to  Legacy.— It  was  uncertain  in  a  will 
whether  a  slave  bequeathed  to  a  daughter  was  "Har- 


riet" or  "Helen,"  but  the  legatee  accepted  the  far- 
mer, and  the  latter  was  delivered  to  another  legatee. 
About  twenty'  years  after  the  slaves  were  delivered, 
and  more  than  five  years  from  the  time  when  the 
daughter  attained  to  full  age,  a  bill  in  eqoity  was 
brought  by  her  husband  and  herself  to  recover 
"Helen."  The  length  of  time,  and  the  acquiescence 
of  the  daughter  in  the  manner  of  executing  the  will, 
were  sufficient  grounds  for  dismissing  the  biU. 
Parsons  v.  McC^acken.  9  Leigh  496. 

Pull  Settlement  of  Administrator  Undlstarhed  after 
His  Death,  and  DistribnUon  of  His  Estate.— Where  an 
administrator  made  a  full  settlement  with  the  heirs 
and  distributees,  which  was  duly  recorded  and  sup- 
posed to  be  final,  a  bill  by  these  same  parties  to 
surcharge  and  falsify  these  transactions  was  not 
entertained  fifteen  years  after  the  settlements  were 
made,  and  eleven  years  after  the  administrator^ 
death,  when  his  estate  had  been  in  the  main  dlB^ 
tributed  and  mostly  consumed.  Gibboney  v.  Kent. 
82  Va.  383,  4  S.  £.  Bep.  010. 

A  suit  for  an  account  of  an  administration, 
twenty-six  years  after  the  death  of  the  in- 
testate, twenty -one  years  after  the  death  of  the 
administrator,  long  after  his  administrator  had  set- 
tled up  his  estate,  showing  that  there  were  no 
personal  assets,  and  In  the  absence  of  the  first  ad- 
ministrator's books  and  papers,  was  brought  against 
the  heir  of  the  administrator,  who  at  his  death 
was  an  infant  two  years  old.  The  staleness  of  the 
claim  was  conclusive  against  it.  Hillia  v.  Hamilton, 
10  Gratt.  800. 

Representative  of  Administrator  hy  Answerlog  Bfl 
for  Accounting  Waives  Defence  of  Ladies  in  Appellate 
Court.— An  administrator  qualified  in  1785.  and 
terminated  his  administration  in  1794,  dying  some 
years  afterwards  without  having  (settled  his  ad- 
ministration account  A  distributee,  who  was  a 
child  in  1786,  filed  his  bill  in  1819.  against  the 
representative  of  the  administrator  for  an  ac- 
count The  latter  professed  ignorance  as  to  the  ac- 
counts, except  what  may  be  learned  from  the  paperi 
of  the  administrator,  but  submitted  in  the  answer 
to  the  account  The  objection  of  laches  did  not 
avail  in  the  appellate  court  after  an  account  had 
been  taken,  and  a  decree  had  been  made  upon  it 
Wills  V.  Dunn,  5  Gratt  884. 

2.  SPECIFIC  EXECUTION  OF  CONTRACTS. 

Party  Seelcing  Relief  Hust  Not  Be  in  Defanlt-A 
court  of  equity  will  refuse  relief  to  a  party  seeking 
specific  performance,  where  he  is  in  default  and  by 
delay  has  indicated  his  intention  to  perform  the 
contract  or  abandon  it  as  the  property  rises  or  falls 
in  value.  Gish  v.  Jamison,  96  Va.  818,  81  S.  E.  Bepi 
681. 

So  where  a  vendor  of  land  declined  for  over  a 
year,  without  sufficient  reasons,  to  carry  out  his 
contract,  at  the  end  of  that  time,  after  prices  bad 
fallen,  he  was  not  permitted  to  secure  relief  by  spe- 
cific performance.  Rlson  v.  Newberry,  90  Va.  513. 
18  S.  E.  Rep.  910. 

Same— But  Relief  Granted  if  Delay  Due  to  Othsr 
Party.— Thus,  if  there  has  been  gross  laches  on  the 
part  of  the  plaintiff:  or  if  he  has  unreasonably 
delayed  to  perform  his  part  of  an  agreement:  or 
if  he  has  broken  it ;  or  if  he  has  been  in  defanlt 
and  the  defendant  would  sustain  serious  loss 
thereby  in  case  of  specific  execution:  or  if  he 
cannot  perform  it;  or  if  a  performance  would 
not  put  the  other  party  in  a  situation  he  would 
have  been  in  had  there  been  a  strict  perform- 
ance, he  can  have  no  decree  in  his  favor,  imless  his 
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failure  or  delay  has  proceeded  from  tlie  fanlt  or 
assent  of  the  other  party.  Chllhowie  Iron  Go.  v. 
Gardiner,  79  Va  805. 

6vldeiice  flost  Be  Clear  and  Delay  Not  Long.— Equity 
nv'ill  not  decree  specific  performance  of  an  alleged 
parol  contract  to  convey  land,  ^here  the  evidence 
is  unsatisfactory  as  to  whether  the  alleged  contract 
was  ever  entered  into,  and  where  twenty  years 
bave  elapsed  since  the  contract  is  said  to  have  been 
made.  Penny  backer  v.  Maupin.  06  Va.  461,  81  S.  £. 
Rep.  007. 

Strict  Compliance  with  Ternu  Essential.— Althouffh 
courts  of  equity  do  not  encourasre  laches,  yet,  if 
there  has.not  been  a  strict  legal  compliance  with  the 
terms  of  a  contract,  and  the  noncompliance  does  not 
cro  to  the  essence  of  the  contract,  relief  will  not  be 
granted  in  a  suit  for  specific  performance.  Abbott 
▼.  Li'Hommedieu,  10  W.  Va.  677. 

L.ai»se  of  Six  Years  a  Bar  Where  No  Part  Perform- 
anoe.— Where  it  was  proven  in  a  suit  brought  for  the 
specific  execution  of  a  contract  for  the  sale  of  a 
tract  of  land,  that  there  had  been  no  part  perform- 
ance of  the  contract,  the  lapse  of  six  years  barred 
the  plaintiff  in  his  suit.  Richardson  v.  .Baker,  5 
Call  614. 

Refusal  to  Perform  on  Oround  of  Mistake  No  Bxcnse 
Wtoere  Due  to  Negllgenoe.—A  will  was  offered  for  pro- 
l)ate,  but  was  rejected  because  unattested.  Then 
the  heirs  agreed  to  divide  the  estate  in  accordance 
with  the  provisions  of  the  will.  Afterwards  two  of 
the  heirs  refused  to  perform  the  agreement,  alleg- 
ing that  they  had  never  read  the  will,  and  were 
mistaken  as  to  its  provisions.  There  was  no  evi- 
dence to  show  that  they  executed  the  agreement  in 
ignorance  or  mistake,  and  if  they  did  so  it  was  due 
to  their  own  gross  negligence,  hence  specific  execu- 
tion  of  the  agreement  was  decreed.  Lucketts  v. 
Lncketts,  10  Leigh  50. 

Decree  Will  Not  Be  Enforced  against  Bona  PIde  Pur- 
cliasers  after  Thirty  Years.— A  decree  of  a  court  of 
another  state,  for  the  conveyance  of  land  in  Vir- 
ginia, was  not  enforced  in  equity  against  bona  fUU 
purchasers  without  notice,  or  even  against  the  heirs 
of  a  party  against  whom  a  decree  was  rendered,  after 
the  lapse  of  thirty  years  from  the  date  of  the  decree 
before  the  institution  of  the  suit.  Massie  v.  Oreen- 
how,  2  P.  &  H.  256. 

Case  When  Specific  Performance  Not  Barred  by 
Laches.— The  owner  of  a  tract  of  land  by  a  title  bond 
given  in  1848,  recited  that  he  had  sold  the  said  tract 
and  bound  himself  ou  the  payment  of  the  purchase 
money  to  make  a  good  title  to  the  purchaser.  Shortly 
after,  the  latter  took  possession  and  cultivated  and 
improved  the  same  until  his  death  in  1866.  In  1862, 
part  payment  was  made  of  the  purchase  money,  by 
the  receipt  of  two  bonds,  which  was  treated  as  a 
ratification  of  the  title  bond.  In  a  suit  brought  in 
1875  by  the  heirs  of  the  purchaser  to  enforce  specific 
j>erformance  of  the  contract,  it  was  held  on  the 
circumstances  of  the  case  that  the  claim  was  not 
barred  by  the  lapse  of  time.  Norman  v.  Bennett,  82 
W.  Va.  614,  9  S.  £.  Rep.  914. 

3.  PARTITION. 

Ijong  Acquiescence  Cures  Irregularities.— A  parti- 
tion, which  has  long  been  acquiesced  in,  and  acted 
upon  by  the  parties  generally,  ought  not  to  be  dis- 
turbed on  the  ground  of  irregularity  only,  although 
if  it  is  unjust  or  illegal  it  may  be  impeached  by  a 
party  who  never  acquiesced.  Carter  v.  Carter,  6 
Munf.  106. 

Thus,  a  partial  division  of  slaves,  under  the  will  of 
a  Maryland  testator,  was  made  in  that  state  in  1768, 


before  the  time  appointed  by  the  will  for  the  divi- 
sion, and  during  the  Infancy  of  one  of  the  legatees, 
but  the  division  was  acquiesced  in,  and  no  new  divi- 
sion was  ever  demanded.  After  a  great  lapse  of  time 
(thirty-one  years)  such  division,  however  prema- 
ture or  incomplete,  was  not  allowed  to  be  impeached. 
Colvert  V.  Millstead,  6  Leigh  88. 

Twenty  Years  Possession  Bars  Plaintiff.— it  was 
held  in  Straughan  v.  Wright,  4  Rand.  498,  that  in 
questions  purely  equitable,  twenty  years  adverse 
possession  barred  the  remedy  of  the  plaintiff;  but, 
where  the  court  was  only  called  upon  to  grant  par- 
tition under  a  legal  title  which  was  disputed,  the 
proper  course  was  to  retain  the  cause  until  the  title 
was  decided  at  law. 

Lines  Made  hy  Parties  Conclusive  after  Long  AcquU 
escence  and  Possession.— Where  a  deed  of  partition 
between  coparceners  recited  that  a  boundary  line 
between  them  had  been  "run,  made  and  estab- 
lished" and  the  parties  had  continued  in  possession 
up  to  the  line,  for  nearly  twenty  years,  it  was  held 
that  after  such  long  acquiescence  by  oue  party,  and 
quiet  possession  by  the  other,  such  possession  ought 
not  to  be  disturbed  by  an  action  seeking  to  establish 
a  boundary  line  described  in  the  deed,  which  was 
different  from  the  line  actually  run  by  the  parties. 
Coles  V.  Wooding,  2  P.  &  H.  189. 

4.  SBTTLEBiENT  OF  PARTNERSHIP. 

No  Arbitrary  Rule— When  Here  Delay  Imniaterlal.— 
With  respect  to  the  time  when  creditors  should  prose- 
cute their  demands  against  a  surviving  partner,  in 
order  to  retain  their  right  of  resorting  to  the  estate 
of  a  deceased  partner,  no  rule  of  convenience  exists, 
which  requiries  him  to  do  it  within  any  assigned  or 
arbitrary  limitation ;  yet  In  Sale  v.  Dishman,  3  Leigh 
648,  it  was  held  that  it  was  not  going  too  far  to  say, 
that  a  mere  delay  of  six  years  IninstitutingDroceed- 
ings  against  the  surviving  partner,  would  not  dis- 
charge the  decedent's  estate,  unless  the  creditor 
had  been  called  upon  to  institute  proceedings  for 
the  safety  of  that  estate,  and  had  declined  or  failed 
to  do  so. 

ReasonaUe  Diligence  Required.- While  the  creditor 
of  a  partnership  may  not  be  held  to  adopt  a  very 
rigorous  course  against  the  surviving  partner,  nor 
to  exercise  the  utmost  possible  diligence,  he  may  at 
least  be  required  within  a  reasonable  time  to  place 
the  debt  in  the  ordinary  channels  of  collection,  and 
to  give  it  that  attention  which  will  render  it  proba- 
ble that  the  money  may  be  made,  and  the  estate  of 
the  deceased  partner  saved  harmless.  Jackson  v. 
King,  12  Gratt  499. 

5ame— Relief  Refused  When  Injustice  Results  to 
Deceased  Partner's  Estate.- Where  the  creditor  of  a 
partnership  failed  to  use  ordinary  reasonable  dili- 
gence to  collect  his  debt  and  there  had  been  gross 
and  unaccountable  delay  in  proceeding  against  the 
surviving  partner,  which  had  resulted  in  casting 
upon  the  deceased  partner's  estate  a  debt  which 
might  have  been  made  from  the  surviving  partner, 
such  laches  for  bade  a  court  of  equity  from  lend- 
ing its  aid  to  subject  the  estate  of  the  deceased 
partner.    Jackson  v.  King,  12  Gratt.  499. 

5uit  3hould  Be  Brought  In  Time  to  Have  Just  Settle- 
ment—On Failure  to  Do  So  Doubtful  Questions  Decided 
against  Plaintiff.— Although  a  suit  for  a  settlement 
of  partnership  accounts  may  not  be  barred  by 
statute  until  five  years  after  the  collection  of  all 
good  debts  due  to  the  firm,  yet  it  is  the  duty  of  the 
plaintiff,  if  necessary,  to  bring  his  suit  before  the 
lapse  of  time,  loss  of  evidence  and  death  of  parties 
render  it  impossible  or  difficult  to  have  a  Justsettle- 
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in  1810.  and  a  distribntee  of  a  deceased  legatee, 
whose  legacy  had  never  been  paid,  lived  in  the  town 
at  that  time,  and  subsequently  died  in  1816.  Then 
the  executor  died.  The  legatee's  estate  was  not 
administered  upon  until  1822,  when  a  bill  was  filed  to 
surcharge  and  falsify  the  account  settled  in  1810. 
It  was  held  that  the  lapse  of  time  was  not  sufficient 
to  constitute  a  ffood  bar  to  such  a  bill.  Burwell  v. 
Anderson,  S  Leigh  848. 

A  Case  When  Twenty  Years  Lapse  of  Time  Barred  an 
AcGountlns.— A  bill  was  brought  against  the  defend- 
ant, who  had  married  an  executrix,  for  an  account 
of  the  testator's  estate  which  had  come  into  his 
hands.  The  defendant  about  twenty  years  before 
had  exhibited  in  the  county  court  an  account  of  the 
debts  and  disbursements,  to  which  he  made  oath 
and  which  was  received  without  any  examination 
as  to  its  verity.  Children  of  the  testator  as  they 
came  of  age  petitioned  for  their  shares  In  their 
f  ather^s  estate.  In  each  case  In  the  accounting  of 
the  testator's  estate,  the  settlement  first  exhibited 
by  the  defendant  was  allowed  as  a  good  discharge 
for  so  much.  In  the  present  case  the  court  refused 
to  reopen  the  account,  because  of  the  distance  of 
time,  although  the  suit  had  been  pending  ten  years 
and  the  transaction  was  of  little  more  than  twenty 
years  standing,  notwithstanding  the  defendant  had 
not  one  voucher  to  produce.  Major  v.  Dudley,  Jef- 
ferson 61. 

Settlement  of  Administrators  Will  Not  Be  Surcharged 
after  Seventeen  Years.— A  lapse  of  twenty-five  years 
after  the  death  of  an  administrator  and  seventeen 
years  after  his  accounts  were  closed  by  subsequent 
administrators  was  held  in  Green  v.  Thompson,  84 
Va«  376,  5  S.  E.  Rep.  507,  to  be  a  bar  to  a  suit  to  sur- 
charge and  falsify  settlements  of  which  the  heirs  of 
the  testator  were  cognizant 

Twenty-Three  Years  after  Return  of  Executor's  Report 
It  Will  Not  Be  Recommitted.— A  bill  was  filed  by  a 
husband  and  wife  against  the  executors  of  the  tes- 
tator and  widow  for  a  settlement  of  their  accounts 
The  account  was  ordered  and  reported,  which  was 
returned  in  1824,  and  not  excepted  to.  The  case  was 
continued  from  that  time  until  1847,  when  the  exec- 
utors and  widow  were  dead.  It  was  too  late  for  the 
plaintiff  to  revive  the  suit,  and  ask  to  have  the  report 
recommitted  and  reformed.  Crawford  v.  Patterson, 
11  Gratt.  S64. 

Suit  Brought  in  Pour  Years  after  Qualification— No 
Laches.— There  was  no  delay  or  laches  in  calling 
upon  the  administrator  for  a  settlement  of  his  ac- 
counts, when  the  suit  was  broughtwiihln  four  years 
after  his  qualification.  Tlernan  v.  Minghlni,  28  W. 
Va.  314. 

Delay  of  Twenty..One  Years  with  Acts  of  Estoppel 
Sufficient  to  Constitute  Laches.— In  a  suit  brought  in 
1895,  by  an  assignee  of  a  residuary  legatee  against 
the  administrator's  estate  for  the  settlement  of  his 
accounts,  it  appeared  that  plaintiff  became  the 
assignee  in  1874,  but  never  notified  the  administra- 
tor nor  made  any  demand  for  its  payment ;  that  in 
1875  the  administrator  paid  the  legatee  a  small  sum 
and' received  his  receipt  in  full;  that  in  1891  on  a 
settlementof  a  judgment  in  favor  of  the  adminis- 
trator against  the  complainant,  no  mention  was 
made  of  the  claim.  The  complainant  gave  no  expla- 
nation for  hlB  long  delay,  and  his  right  of  action  was 
barred  by  laches.  Tate  v.  Jones,  98  Va.  544,  861 S.  £. 
Rep.  964. 

Twenty  Years  Delay  and  Acquiescence  by  Legatee 
Bars  Oblectlons  to  Legacy.— It  was  uncertain  in  a  will 
whether  a  slave  bequeathed  to  a  daughter  was  "Har- 


riet" or  "Helen,"  but  the  legatee  accepted  the  for- 
mer, and  the  latter  was  delivered  to  another  legatee. 
About  twenty  years  after  the  slaves  were  delivered, 
and  more  than  five  years  from  the  time  when  the 
daughter  attained  to  full  age,  a  bill  in  equity  was 
brought  by  her  husband  and  herself  to  recover 
"Helen."  The  length  of  time,  and  the  acquiescence 
of  the  daughter  in  the  manner  of  executing  the  wilL 
were  sufficient  grounds  for  dismissing  the  bill 
Parsons  v.  McC^acken,  9  Leigh  496. 

Pull  SetUement  of  Administrator  Undisturbed  after 
His  Death,  and  Distribution  of  His  Estate.- Where  an 
administrator  made  a  full  settlement  with  the  heiis 
and  distributees,  which  was  duly  recorded  and  sop- 
posed  to  be  final,  a  bill  by  these  same  parties  to 
surcharge  and  falsify  these  transactions  was  not 
entertained  fifteen  years  after  the  settlements  were 
made,  and  eleven  years  after  the  administrator'! 
death,  when  his  estate  had  been  in  the  main  dis- 
tributed and  mostly  consumed.  Gibboney  v.  Kent. 
88  Va.  883,  4  S.  £.  Rep.  610. 

A  suit  for  an  account  of  an  admlnlstratioa, 
twenty-six  years  after  the  death  of  the  in- 
testate, twenty -one  years  after  the  death  of  the 
administrator,  long  after  his  administrator  had  set- 
tled up  his  estate,  showing  that  there  were  no 
personal  assets,  and  in  the  absence  of  the  first  ad- 
ministrator's books  and  papers,  was  brought  against 
the  heir  of  the  administrator,  who  at  his  death 
was  an  Infant  two  years  old.  The  staleness  of  the 
claim  was  conclusive  against  it  Hillis  v.  Hamilua. 
10  Gratt  800. 

Representative  of  Administrator  by  Aoswertng  BB 
for  Accounting  Waives  Defence  of  Laches  In  AppeHste 
Court.— An  administrator  qualified  in  1785.  and 
terminated  his  administration  in  1794,  dying  some 
years  afterwards  without  having  (settled  his  ad- 
ministration account  A  distributee,  who  was  s 
child  in  1786,  filed  his  bill  in  1819.  against  the 
representative  of  the  administrator  for  an  ac- 
count The  latter  professed  ignorance  as  to  the  ac- 
counts, except  what  may  be  learned  from  the  papers 
of  the  administrator,  but  submitted  in  the  answer 
to  the  account  The  objection  of  laches  did  not 
avail  in  the  appellate  court  after  an  account  had 
been  taken,  and  a  decree  had  been  made  upon  it 
Wills  V.  Dunn.  5  Oratt  884. 

2.  SPECIFIC  EXECUTION  OP  CONTRACTS. 

Party  Seeking  Relief  Hust  Not  Be  in  Defanlt-A 
court  of  equity  will  refuse  relief  to  a  party  seeking 
specific  performance,  where  he  is  in  default  and  by 
delay  has  indicated  his  intention  to  perform  the 
contract  or  abandon  it  as  the  property  rises  or  falls 
in  value.  Gish  v.  Jamison,  9fl  Va.  812,  81  S.  E.  Beik 
521. 

So  where  a  vendor  of  land  declined  for  over  a 
year,  without  sufficient  reasons,  to  carry  out  bis 
contract,  at  the  end  of  that  time,  after  prices  had 
fallen,  he  was  not  permitted  to  secure  relief  by  spe- 
cific performance.  Rlson  v.  Newberry,  90  Va.  fill 
18  S.  E.  Rep.  916. 

Same— But  Relief  Granted  if  Delay  Due  to  Otbar 
Party.— Thus,  if  there  has  been  gross  laches  on  tbe 
part  of  the  plaintiff;  or  if  he  has  unreasonably 
delayed  to  perform  his  part  of  an  agreement:  or 
If  he  has  broken  it :  or  If  he  has  been  In  default 
and  the  defendant  Would  sustain  serious  loss 
thereby  in  case  of  specific  execution;  or  if  he 
cannot  perform  it;  or  if  a  performance  wonld 
not  put  the  other  party  in  a  situation  he  wonld 
have  been  in  had  there  been  a  strict  perform- 
ance, he  can  have  no  decree  in  his  favor,  unless  hU 
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failure  or  delay  has  proceeded  from  the  fault  or 
assent  of  the  other  party.  Chllhowie  Iron  Co.  v. 
Gairdlner.  70  Va  S06. 

evMoocv  riiMt  Be  Clear  and  Delay  Not  Long.— £qalty 
^wiU  not  decree  speclllc  performance  of  an  alleged 
parol  contract  to  convey  land,  "^here  the  evidence 
is  unsatisfactory  as  to  whether  the  alleged  contract 
was  ever  entered  into,  and  where  twenty  years 
have  elapsed  since  the  contract  is  said  to  have  been 
made.  Pennybacker  v.  Manpin.  06  Va.  461,  31  S.  E. 
Rep.  007. 

Strict  Compliaace  with  Terms  Essential— Althouffh 
courts  of  equity  do  not  encourage  laches,  yet,  if 
there  has. not  been  a  strict  legal  compliance  with  the 
terms  of  a  contract,  and  the  noncompliance  does  not 
cro  to  the  essence  of  the  contract,  relief  will  not  be 
granted  in  a  suit  for  specific  performance.  Abbott 
▼.  L'Hommedieu,  10  W.  Va.  C77. 

Lapse  of  Six  Years  a  Bar  Where  No  Part  Porform- 
aoce.— Where  it  was  proven  in  a  suit  brought  for  the 
specific  execution  of  a  contract  for  the  sale  of  a 
tract  of  land,  that  there  had  been  no  part  perform- 
ance of  the  contract,  the  lapse  of  six  years  barred 
the  plaintiff  in  his  suit  Richardson  v.  ^Baker,  5 
CaU  614. 

Refusal  to  Perform  on  Oroond  of  Mistake  No  Bxcose 
Where  Due  to  Negligence.— A  will  was  offered  for  pro- 
bate,  but  was  rejected  because  unattested.  Then 
the  heirs  agreed  to  divide  the  estate  in  accordance 
with  the  provisions  of  the  will.  Afterwards  two  of 
the  heirs  refused  to  perform  the  agreement,  alleg- 
infir  that  they  had  never  read  the  will,  and  were 
mistaken  as  to  its  provisions.  There  was  no  evi- 
dence to  show  that  they  executed  the  agreement  in 
ignorance  or  mistake,  and  if  they  did  so  it  was  due 
to  their  own  gross  negligence,  hence  specific  execu- 
tion of  the  agreement  was  decreed.  Lucketts  v. 
Lncketts,  10  Leigh  50. 

Decree  Will  Not  Be  Enforced  against  Bona  Fide  Pnr* 
chasers  after  Thirty  Years.— A  decree  of  a  court  of 
another  state,  for  the  conveyance  of  land  in  Vir- 
ginia, was  not  enforced  in  equity  against  bona  fide 
purchasers  without  notice,  or  even  against  the  heirs 
of  a  party  against  whom  a  decree  was  rendered,  after 
tlie  lapse  of  thirty  years  from  the  date  of  the  decree 
before  the  Institution  of  the  suit  Massie  v.  Qreen-. 
how.  2  P.  &  H.  866. 

Case  When  Specific  Performance  Not  Barred  by 
Laches.— The  owner  of  a  tract  of  land  by  a  title  bond 
given  in  1848,  recited  that  he  had  sold  the  said  tract 
and  bound  himself  on  the  payment  of  the  purchase 
money  to  make  a  good  title  to  the  purchaser.  Shortly 
after,  the  latter  took  possession  and  cultivated  and 
improved  the  same  until  his  death  in  1866.  In  1868, 
part  payment  was  made  of  the  purchase  money,  by 
the  receipt  of  two  bonds,  which  was  treated  as  a 
ratification  of  the  title  bond.  In  a  suit  brought  in 
1875  by  the  heirs  of  the  purchaser  to  enforce  specific 
performance  of  the  contract,  it  was  held  on  the 
circumstances  of  the  case  that  the  claim  was  not 
barred  by  the  lapse  of  time.  Norman  v.  Bennett,  82 
W.  Va.  614.  0  S.  E.  Rep.  014. 

SL  PARTITION. 

Long  Acquiescence  Cures  Irregularities.— A  parti- 
tion, which  has  long  been  acquiesced  in,  and  acted 
upon  by  the  parties  generally,  ought  not  to  be  dis- 
turbed on  the  ground  of  irregularity  only,  although 
if  it  is  unjust  or  illegal  it  may  be  impeached  by  a 
party  who  never  acquiesced.  Carter  v.  Carter,  6 
Munf.  108. 

Thus,  a  partial  division  of  slaves,  under  the  will  of 
a  Maryland  testator,  was  made  in  that  state  in  1768, ' 


before  the  time  appointed  by  the  will  for  the  divi- 
sion, and  during  the  infancy  of  one  of  the  legatees, 
but  the  division  was  acquiesced  in,  and  no  new  divi- 
sion was  ever  demanded.  After  a  great  lapse  of  time 
(thirty-one  years)  such  division,  however  prema- 
ture or  incomplete,  was  not  allowed  to  be  impeached. 
Colvert  V.  Millstead,  6  Leigh  88. 

Twenty  Years  Possession  Bars  Plaintiff.— It  was 
held  in  Straughan  v.  Wright,  4  Rand.  498,  that  in 
questions  purely  equitable,  twenty  years  adverse 
possession  barred  the  remedy  of  the  plaintiff:  but, 
where  the  court  was  only  called  upon  to  grant  par- 
tition under  a  leoal  title  which  was  disputed,  the 
proper  course  was  to  retain  the  cause  until  the  title 
was  decided  at  law. 

Lines  Made  by  Parties  Conclusive  after  Long  Acqut- 
escenoe  and  Possession.— Where  a  deed  of  partition 
between  coparceners  recited  that  a  boundary  line 
between  them  had  been  "run,  made  and  estab- 
lished*' and  the  parties  had  continued  in  possession 
up  to  the  line,  for  nearly  twenty  years,  it  was  held 
that  after  such  long  acquiescence  by  one  party,  and 
quiet  possession  by  the  other,  such  possession  ought 
not  to  be  disturbed  by  an  action  seeking  to  establish 
a  boundary  line  described  in  the  deed,  which  was 
different  from  the  line  actually  run  by  the  parties. 
Coles  V.  Wooding,  8  P.  &  H.  180. 

4.  SETTLEMENT  OF  PARTNERSHIP. 

No  Arbitrary  Rule— When  Here  Delay  imniaterlal.— 
With  respect  to  the  time  when  creditors  should  prose- 
cute their  demands  against  a  surviving  partner,  in 
order  to  retain  their  right  of  resorting  to  the  estate 
of  a  deceased  partner,  no  rule  of  convenience  exists, 
which  requires  him  to  do  it  within  any  assigned  or 
arbitrary  limitation :  yet  in  Sale  v.  Dishman,  3  Leigh 
648.  it  was  held  that  it  was  not  going  too  far  to  say. 
that  a  mere  delay  of  six  years  in  institutingi>roceed- 
ings  against  the  surviving  partner,  would  not  dis- 
charge the  decedent's  estate,  unless  the  creditor 
had  been  called  upon  to  institute  proceedings  for 
the  safety  of  that  estate,  and  had  declined  or  failed 
to  do  so. 

RaasonaMe  Diligence  Required.— While  the  creditor 
of  a  partnership  may  not  be  held  to  adopt  a  very 
rigorous  course  against  the  surviving  partner,  nor 
to  exercise  the  utmost  possible  diligence,  he  may  at 
least  be  required  within  a  reasonable  time  to  place 
the  debt  in  the  ordinary  channels  of  collection,  and 
to  give  it  that  attention  which  will  render  It  proba- 
ble that  the  money  may  be  made,  and  the  estate  of 
the  deceased  partner  saved  harmless.  Jackson  v. 
King,  13  Gratt  490. 

Same- Relief  Refused  When  Injustice  Results  to 
Deceased  Partner's  Estate.- Where  the  creditor  of  a 
partnership  failed  to  use  ordinary  reasonable  dili- 
gence to  collect  his  debt  and  there  had  been  gross 
and  unaccountable  delay  in  proceeding  against  the 
surviving  partner,  which  had  resulted  in  casting 
upon  the  deceased  partner's  estate  a  debt  which 
might  have  been  made  from  the  surviving  partner, 
such  laches  for  bade  a  court  of  equity  from  lend- 
ing its  aid  to  subject  the  estate  of  the  deceased 
partner.    Jackson  v.  King,  18  Qratt.  499. 

5ult  Should  Be  Brought  In  Time  to  Have  Just  Settle- 
ment—On Failure  to  Do  So  Doubtful  Questions  Decided 
against  Plaintiff . —Although  a  suit  for  a  settlement 
of  partnership  accounts  may  not  be  barred  by 
statute  until  five  years  after  the  collection  of  all 
good  debts  due  to  the  firm,  yet  it  is  the  duty  of  the 
plaintiff,  if  necessary,  to  bring  his  suit  before  the 
lapse  of  time,  loss  of  evidence  and  death  of  parties 
render  it  impossible  or  difficult  to  have  a  Justsettle- 
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mem;  and  if  he  fail  to  do  so  he  mnst  abide  the  con- 
sequences of  his  laches  and  the  loss  resulting 
therefrom.  In  such  case  donbtfnl  questions  mnst 
be  solved  against  him.  Foster  v.  Rlson,  17  Oratt. 
821,  SLn^  foot-note. 

Laches  of  Thirty-Plve  Years  Will  Bar  Cootribution 
from  Estate  of  Deceased  Partner.— After  his  copartner 
left  the  state,  the  remaining  partner  took  charge  of 
the  firm  assets,  which  were  sufficient  to  pay  the 
firm's  debts  and  undertook  to  control  the  business 
and  close  it  up.  He  did  not  make  any  account  for 
thirty-four  years  nor  make  any  claim  against  the 
estate  of  his  copartner  for  contribution  of  firm's 
debts  paid  by  him.  He  tlren  attempted  to  subject 
the  deceased  partner's  lands  for  the  payment  of  a 
share  of  the  debts  thirty-five  years  afterwards.  He 
was  estopped  by  his  laches  from  maintaining  his 
suit.    Compton  v.  Thorn.  90  Va.  668.  19  S.  £.  Rep.  451. 

Bond  Accepted  as  Return  of  Capital— Value  Depre- 
ciated after  Long:  Delay— No  Contrlbatlon  by  Other 
Partners  —On  the  wlndin^r  up  of  a  partnership  one 
of  the  partners  received  as  a  return  for  his  capital 
the  bond  of  a  third  person  secured  by  a  deed  of 
trust  After  a  delay  of  five  years  before  taking  any 
steps  to  collect  it  and  suit  not  belnff  brought  for 
seventeen  years,  which  delay  resulted  in  a  depre- 
ciation of  the  value  of  the  bond,  the  neflrligence  of 
the  assignee  prevented  any  recovery  against  the 
other  partners.    Wilson  v.  Barclay,  22  Gratt.  584. 

5.  EQUITABLE  TITLES. 

When  Barred  by  Adverse  Possession.- An  equitable 
^itle  to  land  is  barred  by  the  adverse  possession  of 
the  holder  of  the  le^al  title  for  more  than  twenty 
years,  the  claimant  of  the  equity  having  full  knowl- 
edge of  the  commencement  of  the  possession  and 
beinff  under  no  disability.  Cresap  v.  McLean,  5 
Leiffh  881. 

The  right  of  a  vendor  to  resort  to  land  for  the 
payment  of  the  purchase  prlae  is  not  affected  by  the 
lapse  of  any  time  short  of  that  sufficient  to  raise  a 
presumption  of  payment  Coles  v.  Withers,  88  Oratt 
180.  and  foot-note.    See  Va.  Code,  S  2935. 

Vendor's  Rights— No  Time  Bars  Recovery  Where  He 
Has  Legal  Title.— No  lapse  of  time  bars  the  right  of  a 
vendor  to  recover  the  purchase  money  for  land,  if 
he  has  not  parted  with  the  legal  title.  Evans  v. 
Johnson,  89  W.  Va.  299, 19  S.  E.  Rep.  628. 

Thus,  the  owner  of  a  tract  of  land  sold  his  rights 
thereto  in  179d,  but  did  not  convey  the  title.  The 
equitable  rights  thereunder  passed  through  several 
hands.  In  1882.  a  suit  was  brought  in  which  this 
land  was  Involved,  and  the  owner  filed  a  cross  bill 
claiming  a  lien  on  the  land  for  the  balance  of  the 
purchase  money.  Under  these  circumstances  the 
lapse  of  time  was  no  bar  to  his  recovery  upon  his 
lien.    Hopkins  v.  Cockerell,  3  Gratt  88. 

flame— Vendor  Cannot  Defend  against  Vendee  on 
Ground  of  Length  of  Time.— It  is  not  admissible  on  the 
part  of  a  vendor  to  set  up  as  a  defence  the  length  of 
time  of  an  equitable  title  against  his  vendee.  The 
relation  in  which  the^  stand  to  each  other  forbids 
it;  the  former  is  a  trustee  for  the  latter,  and  the 
trust  can  never  be  determined  but  by  a  conveyance 
of  the  title.  The  vendor  can  never  be  permitted  to 
set  up  his  own  omission  to  make  a  deed  against  the 
right  of  the  vendee  to  demand  one.  Neither  can  he 
invoke  the  aid  of  cases  which  forbid  the  assertion  of 
the  stale  equity,  by  a  party  out  of  possession  against 
an  adverse  claimant  in  possession.  Williams  v. 
Lewis.  5  Leigh  686. 

5ame— Vendees  Alleging  Praud  Estopped  by  Ten 
Years  Acquiescence.— After  ten  years  acquiescence 


in  a  sale  and  conveyance,  the  vendees  will  be  es- 
topped by  their  laches  and  continued  enjoyment  of 
the  land  to  defend  an  action  for  the  balance  of  the 
purchase  money  by  the  vendor,  alleging  fraud. 
Nothing  but  clean  hands,  continued  good  faith  and 
reasonable  dlligeifce  can  call  courts  of  equity  into 
activity.    Smith  v.  Henkel,  81  Va.  584,  and  cases  died. 

Vendor's  Lien— What  Laches  WOI  Bar.— Laches,  and 
even  gross  laches,  is  not  enough  to  raise  a  presump- 
tion of  the  payment  or  abandonment  of  a  vendor's 
lien:  it  must  be  oro8$  laehea  unexplained,  together 
with  evidence  affording  the  presumption  of  the 
abandonment  of  the  right  Qinter  v.  Breeden.  W 
Va.  666,  19  S.  £.  Rep.  666. 

Same— When  Relief  Refojed.— The  holder  of  a  title 
bond  for  a  tract  of  land  assigned  it  in  consideratloii 
of  the  assignment  of  a  debt  of  8800  of  a  third  person. 
8826  which  was  paid  to  the  assignor  of  the  title  bond. 
The  latter  lived  seventeen  years  after  the  aasifii- 
ment  without  asserting  any  claim  for  the  balance. 
Her  administrator  then  sued  to  enforce  a  vendor*! 
lien  for  the  balance.  He  did  not  produce  any  note 
or  bond  of  the  third  party  who  was  dead,  but  his 
widow  swore  that  he  was  able  and  did  pay  the  debt 
Under  these  circumstances  it  was  proper  to  refuse 
the  relief  prayed  for.  Dnffield  y.  Butler,  84  W.  Va. 
684,  18  S.  E.  Rep.  776. 

Tax  Sale— Laches  No  Bar  to  Owner  Where  No  Pe^ 
session  under  Tax  Title.- Laches  will  not  bar  a  land 
owner  from  assailing  a  tax  sale  of  his  land,  when 
there  is  no  actual  possession  under  the  tax  title. 
State  V.  Sponaugle,  46  W.  Va.  416,  88  S.  £.  Rep.  SBi 

Resulting  Trust— Whore  Plalntfffs  Have  No  Safli* 
dent  Possession  for  Specific  Performance  No  ReM 
Olven  to  One  Denying  Trust  and  Relsing  on  Laehst^— 
Where  a  period  of  forty  years  was  allowed  to  elapie 
since  an  alleged  resulting  trust  was  created,  and  the 
plaintiffs  and  those  under  whom  they  claim  did  not 
have  that  actual,  notorious  and  exclusive  possesBioa, 
which  would  entitle  them  to  specific  performance, 
a  court  of  equity  refused  relief  as  against  one  who 
denied  such  resulting  trust  and  relied  on  the  bar  of 
laches.  Woods  v.  Stephenson,  48  W.  Va.  149. 87  S.  K. 
Rep.  809. 

When  Uninterrupted  Possession  hy  Vendee  Cent 
Defbcts  In  Title.— Land  was  conveyed  in  ie&  and 
bond  given  with  condition  to  perfect  the  title.  In 
1884,  a  bill  was  filed  by  the  vendors  to  subject  the 
land  for  the  purchase  money.  The  vendee  objected 
that  the  title  had  not  been  perfected.  The  caue 
lingered  until  1862,  partly  through  the  fault  of  the 
vendee.  The  lapse  of  time  and  uninterrupted  pos- 
session  of  the  vendee  under  the  deed,  without  any 
disturbance,  and  assertion  of  adverse  claim,  quieted 
the  vendee^s  title,  and  cured  the  defect  thereis. 
Peers  v.  Bamett  12  Oratt  4ia 

Purchase  Price  Secured  by  Deed  of  Trust— Pomh  wins 
byOrantorfor  Seventeen  Years  Does  Not  OpersltM 
Bar  to  Enforcing.— The  payment  of  the  purchase 
price  for  a  tract  of  land  was  secured  by  a  deed  of 
trust  given  upon  it  In  a  suit  in  equity  to  enforce 
this  deed,  the  fact  that  the  grantor  remained  inpot' 
session  seventeen  years,  after  the  right  to  sell  the 
property  to  pay  the  debt  accrued,  did  not  operate 
as  a  bar  to  the  suit    Pitzer  v.  Bums,  7  W.  Va.  61 

After  Twenty-Seven  Years  Delay  Sale  under  Msrt- 
gage  Conclusive  and  Claim  That  Other  Piopciitjf  LliMt 
Is  Stale.— In  1796,  the  mortgagee  of  a  tract  of  land 
brought  suit  against  the  devisee  of  the  mortgacor. 
in  which  suit  the  devisee  insisted  that  the  mott- 
gagee  had  a  remedy  against  other  lands  which 
ought  first  to  be  sold  in  discharge  of  the  mortfife 
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debt.  A  sale,  however,  was  decreed  of  the  mort- 
sraffed  premises  in  WR^  and  the  devisees  immediately 
sold  the  land  and  paid  the  debt.  In  1824,  the  devisee 
filed  a  bill  insisting  that  both  the  personal  estate 
and  other  lands  were  liable  for  the  debt,  in  ease  of 
the  mortsaffed  premises.  After  so  ffreat  a  lapse  of 
time  the  claim  was  not  admitted,  but  was  rejected 
as  stale.    Hayes  v.  Ooode,  7  Leiffh  46S. 


425 


*Nixon  V.  Rose,  Trustee. 

April  Term,  1865,  Richmond. 


WUIs— 5e|NU-ate  Estat^-Cflae  at  Bar.*— Testatrix  be. 
qneaths  slaves  to  A,  B  and  C  Jointly,  upon  the 
following  trust:  To  be  held  by  them  in  trust  only 
for  the  benefit  of  her  daughter  E  (a  married 
woman),  or  her  heirs.  And  as  it  is  my  wish  to 
cruard  in  the  most  ample  manner '  against  the 
imprudent  sale  or  other  disposition  of  the  afore- 
said property,  during  the  natufal  life  of  E,  it  is 
hereby  wholly  and  solely  confided  to  the  discretion 
of  the  aforesaid  trustees  A,  B  and  C,  in  what  man- 
ner the  said  £  shall  receive  and  enjoy  the  profits 
arising  from  the  hires  or  other  disposition  of  the 
slaves  aforesaid.  And  in  the  event  of  the  death  of 
E  without  heirs  of  her  body,  then  all  the  slaves 
and  their  increase  to  R.    Hsu): 

I.  Same— Same.— £  took  an  absolute  interest  in  the 
slaves;  and  the  bequest  over  is  void. 

a.  Same— Saina.— Thatit  is  a  bequest  to  the  separate 
use  of  E. 

3.  Same-SaoM-Xase  at  Bar.— That  £,  separately, 
or  jointly  with  her  husband,  had  no  power  to 
alienate  the  slaves  durlnff  her  coverture. 

»— Rlnrht    of    Poswssion.-'Jrhat    the 


trustees  may  permit  £  and  her  husband  to  take 
possession  of  the  slaves,  and  thus  enjoy  the  prof- 
its of  them. 
5.  Same— flame— Trustees— Case  at  Bar.— Two  of  the 
trustees  havinsr  died  since   the  death  of  the 

♦WIIU-Wlle'4  Separate  Estate.— In  Miller  v.  Miller, 
92  Va.  612, 23  S.  E.  Rep.  801,  it  is  said:  "CerUin  words 
or  expressions,  where  a  contrary  intention  is  not 
disclosed  by  other  parts  of  the  instrument  confer- 
ring the  estate,  have  been  held  i^tr  m  to  manifest  an 
Intention  to  create  an  estate  for  the  separate  use  of 
the  wife.  And  amonsr  the  words  and  phrases  so 
construed  are  the  following:  *For  her  sole  use  and 
benefit*:  'for  her  own  and  sole  use':  'for  her  own 
use  and  benefit,  independent  of  any  other  person*; 
*for  her  sole  and  only  use';  and  'only  for  the  use  and 
benefit  of  the  wife  or  her  heirs.*  Nixon  v.  Bote, 
TrusUe,  suipra  (12  Grait,  425);  1  Minor's  Institutes 
317,  318;  Schouler  on  Husband  and  Wife,  sec.  102; 
Bishop  on  the  Law  of  Married  Women,  sec.  828,  and 
1  Lreadinsr  Cases  in  Equity  Part  II,  pp.  788-34." 

See,  in  accord,  citinff  the  principal  case,  Oreen  v. 
Claiborne,  88  Va.  380,  5  S.  E.  Rep.  876:  Bedinsrer  v. 
Wharton,  27  Qratt  866;  Bank  v.  Chambers,  SO 
Oratt.  200;  Justis  v.  English,  80  Gratt.-  671,  and 
note:  Haymond  v.  Jones,  83  Gratt  320,  and  note: 
Frank  v.  Lilienfeld.  83  Gratt.  386,  and  note; 
Radford  V.  Carwile,  13  W.  Va.  677,  662;  Berkeley 
Sprinsrs  Bank  v.  Green,  45  W.  Va.  176,  31  S.  E.  Rep. 
261:  Coatney  v.  Hopkins,  14  W.  Va.  861.  See  the 
principal  case  cited  in  foot-noUa  to  Ropp  v.  Minor. 
88  Gratt  96;  May  v.  Joynes,  20  Gratt  602;  Buck  v. 
Wroten,  84  Gratt  260:  Jones  v.  Jones,  4  Va.  Law 
Bef.  821. 


testatrix,  the  leffal  title  survived  to  the  third: 
and  he  may  maintain  an  action  to  recover  one 
of  the  slaves  which  had  been  sold  by  the  son  in 
law  of  E,  with  her  consent 

This  was  an  action  of  detinue  to  recover 
a  slave,  brought  in  the  Circuit  court  of 
Buckingham  county  in  December  1848,  in 
which  Gustavus  A.  Rose,  the  survivor  of 
three  trustees,  was  plaintifF,  and  George 
W.  Nixon  was  defendant.  Upon  the  trial 
the  jury  found  a  special  verdict,  which 
showed  the  following  facts : 

That  Mrs.  Caroline  M.  Rose  died  in  1809, 
leaving  a  daughter  Emily,  then  married  to 
William  R.  Coupland.  By  her  will  she  be- 
queathed to  Gustavus  A.  Rose  and  two 
others,  who  had  died  before  this  action  was 
commenced,    jointly,    six    slaves    by 

426  name,  upon  the  following  *trust :  *  *To 
be  held  by  them  in  trust  only  for  the 

use  and  benefit  of  my  daughter  Emily 
Coupland  or  her  heirs.  And  as  it  is  my 
wish  and  desire  to  guard  in  the  most  ample 
nlanner  against  the  imprudent  sale  or  other 
disposition  of  the  aforesaid  property,  dur- 
ing the  natural  life  of  the  said  Emily  Coup- 
land,  it  is  hereby  wholly  and  solely  confided 
to  the  discretion  of  the  aforesaid  trustees 
(naming  them),  in  what  manner  the  said 
Emily  Coupland  shall  receive  and  enjoy  the 
profits  arising  from  the  hire  or  other  dis- 
position of  the  slaves  aforesaid.  And  in 
the  event  of  the  death  of  the  said  Emily 
Coupland  without  an  heir  or  heirs  of  her 
body,  then  and  in  that  case,  I  desire  that 
all  the  slaves  and  their  increase  may  be 
given  up  to  my  son  Gustavus  A.  Rose,  or 
his  heirs  forever." 

That  after  the  death  of  Mrs.  Rose,  the 
slaves  passed,  with  the  assent  of  the  trus- 
tees, into  the  possession  of  William  R.  and 
Emily  Coupland,  and  have  so  remained 
except  as  hereinafter  stated:  That  Mrs. 
Coupland  has  an  only  daughter  Nancy, 
married  to  Wiltshire  M.  Lewis ;  and  Mr. 
and  Mrs.  Coupland,  upon  the  marriage  of 
Nancy,  put  her  husband  and  herself  i  ito 
possession  of  two  of  the  trust  slaves,  being 
children  of  one  of  those  named  in  the  deed. 
That  previous  to  1848  Lewis  had  been  thus 
in  possession  of  the  slave,  for  the  recovery 
of  which  this  action  was  instituted,  for  five 
years,  under  an  agreement  with  Mrs.  Coup- 
land  to  pay  her  fifty  dollars  a  year  hire  for 
him;  when,  he  then  living  in  the  town  of 
Lynchburg,  and  being  pressed  for  money, 
Mr.  and  Mrs.  Coupland,  on  the  9th  of  De- 
cember 1847,  executed  a  paper  under  their 
hands  and  seals,  by  which  in  consideration 
of  their  affection  for  said  Lewis,  and  of 
one  dollar,  they  conveyed  to  him  this  and 
the  other  slave  which  had  been  put  into  his 
possession  as  aforesaid. 

That  Lewis  not  having  been  able  to  raise 
money   by   pledging    the    slaves,    he 

427  about  February  1848,  received  *letter8 
from  Mrs.  Coupland   authorizing  him 

to  sell  this  slave;  and  he  thereupon  took 
him  to  Richmond  and  sold  him  to  the  de- 
fendant for  the  price  of  about  five  hundred 
and  sixty  dollars. 
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That  Mr.  and  Mrs.  Coupland  had  resided 
in  the  county  of  Cumberland  since  1819. 
And  none  of  the  trustees  have  had  any 
active  agency  in  the  management  of  the 
property  for  the  last  twenty  years;  but 
have  left  the  same  to  the  management  of 
Coupland  and  wife ;  but  Coupland  and  wife 
always  held  and  claimed  the  slaves  under 
the  bequest  aforesaid.  If  upon  these  facts 
the  law  was  for  the  plaintiff,  they  found 
for  him,  and  assessed  the  value  of  the  slave 
at  five  hundred  and  sixty  dollars,  and  the 
damages  for  his  detention  at  two  hundred 
dollars.  And  upon  this  verdict  the  court 
gave  a  judgment  for  the  plaintiff.  Where- 
upon Nixon  applied  to  this  court  for  a 
supersedeas,  which  was  awarded. 

The  Attorney  General,  for  the  appellant. 
Irving  &  Johnson,  for  the  appellee. 

MONCURE,  J.  I  think  that  the  bequest 
of  slaves  and  other  property  made  by  Mrs. 
Rose  to  trustees  for  the  use  and  benefit  of 
her  daughter  Mrs.  Coupland,  or  her  heirs, 
was  of  an  absolute  interest  in  the  property, 
and  not  of  a  life  estate  only ;  and  that  the 
limitation  over  to  her  son  Gustavus  A. 
Rose  or  his  heirs  forever,  in  the  event  of 
the  death  of  her  said  daughter  without  an 
heir  or  heirs  of  her  body,  is  void  for  re- 
moteness. The  cases  on  this  subject  are 
very  numerous;  and  it  is  unnecessary  to 
review  or  even  cite  them ;  as,  in  the  view 
which  I  take  of  this  case,  it  is  immaterial 
whether  the  said  bequest  be  of  an  absolute 
or  of  a  life  estate.  I  will  consider  it,  for 
the  purposes  of  this  case,  as  a  bequest  of 
an  absolute  estate. 

I  am  of  opinion  that  it  is  a  bequest 
428  for  the  separate  *use  of  Mrs.  cSoup- 
land.  Among  the  words  which  have 
been  held,  per  se,  and  independently  of  any 
contrary  intention  to  be  collected  from 
other  parts  of  the  will,  to  create  a  trust  for 
the  wife's  separate  use,  are  the  following: 
"For  her  sole  use  and  benefit;"  **for  her 
sole  use;'*  **for  her  livelihood;"  **for  her 
own  use  and  benefit,  independent  of  any 
person;"  "that  she  should  receive  and  en- 
joy the  issues  and  profits."  2  Roper  on 
Legacies  by  White  1414;  White's  Leading 
Cases  in  l^uity,  65  Law  Libr.  366,  376. 
But  no  particular  form  of  words  is  neces- 
sary ;  and  whenever  it  appears,  either  from 
the  nature  of  the  transaction,  or  from  the 
whole  context  of  the  instrument,  that  the 
wife  was  intended  to  have  the  property  to 
her  sole  use,  that  intention  will  prevail.  2 
Bright  on  Husband  and  Wife  211.  Though 
it  seems  that  the  intention  to  give  her  such 
an  interest,  in  opposition  to  the  legal  rights 
of  her  husband,  must  be  clear  and  unequiv- 
ocal.    Id.  206. 

In  the  case  under  consideration,  whether 
we  look  to  the  particular  words  used  or  the 
whole  context  of  the  will,  the  intention  of 
the  testatrix  to  exclude  the  marital  rights 
of  the  husband,  and  secure  the  property  to 
the  separate  use  of  the  wife,  is  plainly  ap- 
parent. In  the  first  place,  the  property  is 
given  to  trustees;  which  is  a  circumstance 
in  favor  of  the  intention   to   give   it  to  the 


wife's  separate  use,  though  not  of  itself  a 
sufficient  evidence  of  such  intention.  2 
Roper  1415.  In  the  second  place,  it  is  "to 
be  held  by  them  in  trust,  only  for  the  nse 
and  benefit"  of  the  wife  or  her  heirs. 
These  words  are  at  least  as  strong  as  some 
of  those  which,  we  have  seen,  have  been 
held,  per  se,  to  create  a  trust  for  separate 
use.  It  is  di£5cult  to  perceive  any  substan- 
tial difference  between  the  words  '*only  for 
the  use  and  benefit  of  the  wife,"  and  the 
words,  ''for  her  sole  use  and  benefit,"  or 
the  words  **for  her  own  use  and  benefit, 
independent  of  any  person."  In  the  third 
place,  the  testatrix  expresses  her  *' will 

429  and  desire  to  *guard  in  the  most  am- 
ple  manner   against   the    imprudent 

sale  or  other  disposition  of  the  property" 
during  the  life  of  the  wife ;  and  for  that 
purpose,  wholly  and  solely  confides  it  to 
the  discretion  0f  the  trustees,  in  what  man- 
ner the  wife  "shall  receive  and  enjoy  the 
profits  arising  from  the  hire  or  other  dis- 
position of  the  slaves  aforesaid." 

Here  an  intention  is  plainly  indicated 
that  neither  the  wife  nor  the  husband  should 
have  a  right  to  sell  or  otherwise  dispose  of 
the  property;  which  is  inconsistent  with 
the  idea  of  its  being  given,  subject  to  his 
marital  rights ;  in  which  case  the  jus  dis- 
ponendi  would  have  been  a  necessary  inci- 
dent. It  is  wholly  and  solely  confided  to 
the  discretion  of  the  trustees  in  what  man- 
ner the  wife  (not  the  husband,  nor  even  the 
husband  and  wife)  "shall  receive  and  enjoj 
the  profits."  These  are  the  very  words 
which  were  used  in  Tyrrell  v.  Hope,  2  Atk. 
R.  558 ;  and  which  the  master  of  the  rolls 
observed  could  admit  of  no  other  constmc- 
tion  than  that  the  property  should  be  for 
the  wife's  separate  use.  He  asked  to  what 
end  she  should  receive  the  profits  if  thej 
were  to  be  the  husband's  property  the  next 
moment;  and  added,  that  the  word  "enjoy" 
was  very  strong  to  imply  a  separate  nse  to 
the  wife.  2  Bright  211.  The  intention  to 
create  a  trust  for  the  wife's  separate  nse  is 
at  least  as  plain  in  this  case  as  is  that  of 
West  V.  West's  ex'ors,  3  Rand.  373,  is 
which  this  court  unanimously  held  that  a 
separate  estate  was  given.  See  also  Soott 
V.  Gibbon,  5  Munf.  86;  Smith  v.  Smith's 
adm'rs,  6  Id.  581 ;  Markham  v.  Gnerrant,  ^ 
Leigh  279;  Lewis  v.  Adams,  6  Id.  320;  and 
Perkins'  trustee  v.  Dickinson,  3  Gratt.  33i 

I  am  further  of  opinion  that  Mrs.  Coap- 
land  has  no  power  to*  alien  her  separate 
estate  or  any  part  of  it.  The  jns  disponent 
is  an  inseparable  incident  of  property  held 
by  a  person  who  is  sui  jnria.  But  nothing 
is  now  better  settled  than  that  it  nay 

430  be  severed   from  *the  separate  estate 
of  a  feme  covert.     2  Bright,    cb.  Tii, 

p.  274 ;  Steedman  v.  Poole,  6  Hare's  R.  193, 
31  Eng.  Ch.  R.  193;  and  other  cases  cited 
by  Bright.  In  respect  of  her  separate 
estate  she  is  considered  in  equity  as  a  feme 
sole.  ''Her  faculties  as  such  and  the  nature 
and  extent  of  them  (says  Lord  Langdale), 
are  to  be  collected  from  the  terms  in  which 
the  gift  is  made  to  her,  and  will  be  sop- 
ported  by  equity  for  her  protection."— "If 
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the  g-ift  be  made  to  her  sole  and  separate 
use  without  more,  she  has,  during  coverture, 
an  alienable  estate  independent  of  her  hus- 
band. If  the  gift  be  made  for  her  sole  and 
separate  use,  without  power  to  alienate, 
she  has  during  the  coverture,  the  present 
enjoyment  of  an  unalienable  estate  inde- 
pendent of  her  husband.'*— **The  separate 
estate  may,  and  often  does,  exist,  without 
the  restriction,  but  the  restriction  has  no 
independent  existence;  when  found,  it  is 
a  modification  of  the  separate  estate,  and 
inseparable  from  it."  Tullett  v.  Arm- 
strong, 1  Beav.  R.  1,  17  Eng.  Ch.  R.  132. 
"When  the  court  first  established  the  sepa- 
rate estate  (says  Lord  Cottenham)  it  vio- 
lated the  laws  of  property  between  husband 
and  wife;  but  it  was  thought  beneficial, 
and  it  prevailed.  It  being  once  settled  that 
a  wife  might  enjoy  separate  estate  as  a 
feme  sole,  the  laws  of  property  attached  to 
this  new  estate,  and  it  was  found,  as  part 
of  such  law,  that  the  power  of  alienation 
belonged  to  the  wife,  and  was  destructive 
of  the  security  intended  for  it.  Bkiuity 
again  interfered,  and  by  another  violation 
of  the  laws  of  property,  supported  the 
validity  of  the  prohibition  against  aliena- 
tion." Same  Case,  on  appeal,  4  Mylne  & 
Craig  377,  18  Eng.  Ch.  R.  405. 

This  is  the  doctrine  in  England.  In  the 
United  States,  the  right  to  restrict  the 
power  of  alienation  of  a  separate  estate  is 
universally  admitted.  In  many  of  the 
states  it  has  even  been   held   that  the  wife 

has  no  such  power,  unless  it  be  given 
431      her  by  the  instrument  *which  creates 

the  estate.  It  has  been  so  held,  it 
seems,  in  South  Carolina,  Pennsylvania, 
Tennessee  and  Mississippi.  See  the  cases 
cited  in  the  notes  of  Hare  and  Wallace  to 
White's  Equity  Cases,  65  L/aw  Libr.  370-378. 
In  the  case  of  the  Methodist  Episcopal 
Church  V.  Jaques,  3  John.  Ch.  R.  77,  Chan- 
cellor Kent  was  of  opinion,  that  *' instead 
of  holding  that  the  wife  is  a  feme  sole  to 
all  intents  and  purposes  as  to  her  separate 
property,  she  ought  only  to  be  deemed  a 
feme  sole,  sub  modo,  or  to  the  extent  of 
the  power  clearly  given  by  the  settlement. 
Instead  of  maintaining  that  she  has  an 
absolute  power  of  disposition  unless  spe- 
cially restrained  by  the  instrument,  the 
converse  of  the  proposition  would  be  more 
correct,  that  she  has  no  power  but  what  is 
specially  given  and  to  be  exercised  only  in 
the  mode  prescribed,  if  any  such  there  be." 
— ** Perhaps  we  may  say,  that  if  the  in- 
strument be  silent  as  to  the  mode  of  exercis- 
ing the  power  of  appointment  or  disposition, 
it  intended  to  leave  it  at  large  to  the  dis- 
cretion or  necessities  of  the  wife ;  and  this 
is  the  most  that  can  be  inferred."  On 
appeal  to  the  Court  of  errors  this  opinion 
was  pronounced  to  be  erroneous,  and  it  was 
held  that  a  feme  covert  may  dispose  of  her 
separate  estate  as  if  she  were  a  feme  sole, 
unless  specially  restrained  by  the  instru- 
ment under  which  she  acquires  it ;  and  that 
the  specification  of  any  particular  mode  of 
exercising  her  disposing  power,  does  not 
deprive  her  of  the  right  to  pursue  any  other 


mode  not  expressly,    or  by   necessary   con* 
struction,  negatived  in   the  settlement.     17 
John.  R.    548.     In    Virg-inia,    the    right   to 
restrain  or  interdict   the    power,    has   been 
expressly  recognized  and  affirmed  in  several 
cases.    West  v.    West's  ex'or,  3  Rand.  373 ; 
Vizonneau  v.    Pegram,    2   Leigh   183;  Wil- 
liamson   V.    Beckham,    8  Leigh  20;  Lee  v. 
The  Bank  of  the   U.  S. ,  9  Leigh  200.     The 
only   question   seems  to  have  been  whether 
the  specification    of   one   mode  of  disposi- 
tion in  the   settlement   is   an  implied 
432      ^exclusion   of  the  right  to  pursue  any 
other:  and    that  question    seems   not 
yet   to   be    finally    settled.     Judge    Tucker 
mantained  the  affirmative  side  of  the  ques- 
tion in  the  two  cases   last   cited:  and   the 
decision  of  the  first  of  the  two  cases,  so  far 
at  least  as  he  was  concerned,   was  founded 
on  that  view.     Judge  Cabell,  on   the    other 
hand,    was  decidedly  of  opinion  that  even 
in  regard  to  personal   property   the    weight 
of  authority  is   the   other   way ;  but   in  re- 
gard to  real  estate   (which   a   feme  covert 
may  dispose  of  in   the   mode   prescribed  by 
the  statute  unless  interdicted  by  the  instru- 
ment   which   settles    it   upon   her,  and  can 
dispose  of  only  in    that  way  unless  author- 
ized by  such  instrument   to  dispose  of  it  in 
some  other),  he  maintained  that  the  grant 
of  authority  to  dispose  of  it   in   some  other 
way  does  not,  of  itself,   exclude  the  power 
to  dispose  of  it  in  the  statutory  mode.     He 
could  not  perceive  the  force  of  the  argument 
which  infers  diminution  of  power  from  its. 
extension ;  nor  how   the  express  grant  of  a 
power   which    the   wife  without  such  grant 
had    not,    can   be   made  to  take  from  her  a 
power    which    she   had  without   the  grant. 
He  distinguished  the  case    of    Lee   v.  The 
Bank  of   the   U.    S.    in  which  this  opinion 
was  given,  from  the  case  of  Williamson  v. 
Beckham,  on  the   ground  that  in  the  latter 
an  intention  to  exclude  all  other  modes  of 
alienation  than    that  prescribed  in  the  set- 
tlement was  apparent  upon  its  face.     Judge 
Brockenbrough  concurred  in  Judge  Cabell's, 
opinion,  which  prevailed,    the  court  being- 
composed   of   three  judges.     See  Woodson, 
trustee,  v.  Perkins,  5  Gratt.  345. 

The  right  to  restrain  or  interdict  the 
power  of  alienation  of  a  separate  estate 
being  thus  established,  the  question  now 
arises,  whether  such  right  was  exercised  by 
the  testatrix  in  this  case?  I  think  that  it 
was.  It  is  not  necessary  that  the  power 
should  be  excluded  in  express  terms.  It 
may  be  excluded  by  implication.  Its  ex- 
clusion is  often,  if  not  generally, 
433  *necessary  to  effectuate  the  objects 
of  the  settlement,  and  to  protect  the 
wife  as  well  from  her  own  weakness,  as 
from  the  power  and  influence  of  her  hus- 
band. The  law  therefore  favors  the  inten- 
tion to  exclude  it,  and  will  give  effect  to 
such  intention  whenever  it  can  be  ascer- 
tained by  a  fair  construction  of  the  settle- 
ment. There  can  be  no  doubt,  I  think,  of 
the  intention  of  the  testatrix  in  this  case 
to  exclude  the  power  of  alienation.  Such  a 
power  would  be  inconsistent  with  the  ex- 
press terms,  and  the   whole  frame  and  pur- 
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pose  of  the  settlement.  The  testatrix 
expresses  her  wish  and  desire  to  guard  in 
the  most  ample  manner  against  the  impru- 
dent sale  or  other  disposition  of  the  prop- 
erty during  the  life  of  the  wife,  and  wholly 
and  solely  confides  to  the  discretion  of  the 
trustees  in  what  manner  the  wife  shall  re- 
ceive and  enjoy  the  profits  of  the  property ; 
which  property,  in  the  event  of  the  death 
of  the  wife  without  an  heir  or  heirs  of  her 
body,  is  directed  to  be  given  up  to  Gustavus 
A.  Rose,  or  his  heirs  forever.  Could  plainer 
language  have  been  used  to  show  the  inten- 
tion of  the  testatrix  that  the  wife  should 
receive  and  enjoy  only  the  profits,  and 
should  have  no  power  to  dispose  of  the 
property  itself?  Would  not  the  existence  of 
such  a  power  be  in  conflict  with  the  de- 
clared intention  of  the  testatrix,  not  only 
in  regard  to  the  wife,  but  also  in  regard  to 
Gustavus  A.  Rose?  Although  the  limita- 
tion to  the  latter  may  be  void,  it  yet  serves 
in  part  to  show,  if  the  fact  be  not  otherwise 
sufficiently  shown,  that  the  power  to  dis- 
pose of  the  property  was  not  intended  to  be 
given  to  the  wife.  It  cannot  be  necessary 
to  say  any  thing  more  on  this  branch  of 
the  subject. 

If  the  power  of  disposition  was  not  given 
by  the  will,  it  has  not  been  acquired  by 
any  thing  which  has  since  happened  in  this 
case.  It  can  arise  from  no  act  or  laches  of 
the  trustee ;  who,  no  more  than  the  wife  or 
her  husband,  can  defeat  the  provisions 
434  of  the  settlement.  *The  possession 
of  the  husband  and  wife  was  consist- 
ent with  the  trust,  and  was  a  mode  of  en- 
joyment of  the  profits  of  the  property  which 
the  trustees  had  a  right  to  permit. 

It  results  from  what  I  have  said,  if  it  be 
well  founded,  that  neither  Coupland  and 
wife  nor  Mrs.  Coupland  had  any  power  to 
sell  or  convey  the  slave  in  controversy;  and 
consequently  that  the  plaintiff  in  error, 
who  claims  only  under  them,  is  not  entitled 
to  the  slave.  It  now  remains  only  to  en- 
quire whether  the  defendant  in  error  is  en- 
titled. 

The  bequest  was  to  three  trustees  jointly, 
of  whom  the  defendant  in  error  is  the  sole 
survivor.  There  can  be  no  doubt  but  that 
the  three  trustees,  if  all  alive,  would  be 
entitled  to  demand,  recover  and  hold  the 
slave  in  trust  under  the  will.  The  inter- 
position of  trustees  seems  at  one  time  to 
have  been  considered  necessary  to  protect 
the  wife's  separate  interest.  It  has  been 
long  settled,  however,  that  if  no  trustees 
l)e  interposed  by  the  settlement,  the  hus- 
band will  be  held  in  equity  to  be  a  trustee 
for  the  wife.  Still,  it  is  generally,  if  not 
always,  better  to  have  disinterested  trus- 
tees ;  who  will  be  appointed  by  a  court  of 
equity  if  necessary.  The  legal  title  remains 
in  the  trustees  during  the  continuance  of 
the  trust ;  whether,  in  its  general  character, 
it  be  an  active  or  a  passive  trust :  for  it  is 
liable  at  any  time  to  be  stimulated  to 
activity  by  any  attempt  to  divert  the  prop- 
erty from  the  purposes  of  the  trust.  In  this 
case  a  large  discretion  was  given  to  the 
trustees  in  the  management  of  the  property. 


Though  they  were  authorized,  in  their  dis- 
cretion, to  permit  the  husband  and  wife  to 
hold  it,  yet  they  had  a  right  to  take  posses- 
sion at  any  time,  and  it  was  their  duty  to 
do  so  whenever  the  safety  of  the  property 
required  it.  Whether,  the  trust  being  joint, 
the  defendant  can  alone  perform  it  or  not, 
the  legal  title  to  the  property  is  in 
435.  him  by  survivorship,  and  he  *has 
therefore  a  right  to  recover  it  at  law. 
A  right  of  action  accrued  to  him  for  the 
slave  in  controversy  at  the  time  of  the  sale 
to  the  plaintiff  in  error,  who  became  re- 
sponsible for  hires  also  from  that  time  as  a 
legal  incident  of  property  wrongfully  with- 
held from  the  leg^l  owner.  Whether  the 
plaintiff  in  error  is  entitled  to  any,  and  if 
any,  what  relief  in  equity,  is  a  question 
which  it  is  unnecessary,  and  would  he  im- 
proper, to  decide  in  this  case. 
I  am  for  affirming  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  affirmed. 


436    *Addington  v.  Etheridge,  Coroner. 

April  Term,  1866.  Richmond. 
(Absent  AixsN,  P.) 

Con veysncM— Benefit  of  Creditor*— IncoaeUttat  I 
vatlons— Prand  Per  Se.»— H,  a  merchant  conTeys 
to  L  all  his  stock  of  g-oods.  and  the  store-hoiise 
for  the  current  year.  In  trust  to  pay  certain  dehts 
described  in  the  deed.  And  the  deed  providet 
that  H  shall  keep  possession  of  and  sell  the  stock 
of  ffoods  in  the  usual  line  of  his  trade,  and  occnpy 
the  store,  until  default  in  the  payment  of  any  of 
the  debts  secured,  and  until  the  trustee  shall  be 
reqaested  by  any  of  the  said  creditors  to  close  the 
deed  by  a  sale.  The  deed  is  fraudulent  per  m.  and 
void  as  to  the  creditors  of  H. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Norfolk  county  upon  an  indem- 
nifying bond  brought  by  William  Etheridge, 
coroner,  acting  as  sheriff,  for  the  benefit  of 
William  M.  Levy,  against  William  H.  Ad- 
dington  and  two  others,  his  sureties  in  the 


*Assiffnnents  for  tlie  Benefit   of  Creditors- 
slstent  Reservation— Prand  Per  Se.— On  this  sabject 
see  the  principal  case  cited  in  foot-note  to  Qnarlcs 
V.  Kerr,  U  Gratt  48:  foot-note  to  Marks  t.  HllL  15 
Gratt  400;  foot-note  to  Gordon  ▼.  Cannon.  18  Gxatt. 
387;  foot-note  to  Perry  ▼.  Shenandoah  Nat.  Bank,sr 
Gratt  755;  Wray  v.  Davenport,  7»  Va,  24;  Youn^r. 
Willis,  82  Va.  286;  Hashes  v.  Eplluff,  93  Va.  4^2&& 
E.  Rep.  105:  Gardner  v.  Johnston,  9  W.  Va.  407;  Ear-, 
den  V.  Wairner.  22  W.  Va.  8M:  Claflln  v.   Foley,  » 
W.  Va.  441 :  LIvesay  v.  Beard,  22  W.  Va.  501 :  Shattnck 
V.  Kniffht.  25  W.  Va.  606;  Landeman  v.  Wilson.  9  W. 
Va.  708,  2  S.  E.  Rep.  206:  Baer,  etc,  Co.  v.  Williams, 

43  W.  Va.  827,  27  S.  E.  Rep.  846;  Conaway  v.  Stealej. 

44  W.  Va.  168,  28  S.  E.  Rep.  795;  Fink  v.  Patterson.  31 
Fed.  Rep.  606. 

See  the  principal  case  distinmished  in  Marks  t. 
Hill,  15  Gratt  416. 'See  further  on  the  suhject  moso- 
graphic  note  on  "Assig-nments  for  the  Benefit  of 
Creditors." 
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bond.  On  the  trial  the  plaintiff  introduced 
a  deed  bearing  date  the  19th  of  January 
1852,  and  recorded  the  same  day,  by  which 
Walter  P.  Harrison,  a  merchant  of  Ports- 
mouth, conveyed  to  William  M.  Levy  all 
his  stock  of  goods  and  store  furniture  in 
the  store  occupied  by  said  Harrison,  and 
also  the  store  for  the  balance  of  the  year, 
in  trust  to  pay  certain  debts  described  in 
the  deed.  These  debts  were  divided  into 
four  classes,  and  were  to  be  paid  in  the 
order  of  the  classes.  The  two  first  embraced 
debts  for  which  negotiable  notes  had  been 
g-iven  and  discounted  for  the  benefit  of 
Harrison,  and  which  would  fall  due,  one 
of  them  within  three  days  of  the  date  of 
the  deed,  and  the  others  at  from  thirty  to 
ninety  days. 
The  deed  provided  that  Harrison  should 
keep  possession  of  and  sell  the  stock 

437  of   goods,    in   the   usual  *line  of  his 
trade,    and  occupy    the    store,    until 

default  in  the  payment  of  any  of  the  debts 
secured,  or  until  the  trustee  should  be  re- 
quested by  any  of  the  said  creditors  to  close 
the  deed  by  a  sale.  And  then  the  trustee 
was  authorized  to  sell  and  pay  according  to 
the  order  of  priority  stated  in  the  deed. 

It  was  also  proved  that  Addington  was  a 
creditor  of  Harrison  by  judgment  confessed 
after  the  deed  was  recorded;  and  that  he 
had  levied  an  execution  on  the  goods  to 
satisfy  his  judgment ;  and  that  all  the  pro- 
ceedings under  the  said  levy  were  regular. 

After  the  evidence  was  closed,  the  de- 
fendants moved  the  court  to  instruct  the 
junr  as  follows : 

First.  That  if  they  believed  that  the  said 
deed  from  Harrison  to  X^evy  was  given  with 
intent  to  delay,  hinder  or  defraud  creditors 
of  what  they  were  lawfully  entitled  to,  that 
the  said  deed  is  void  as  to  said  creditors. 

Second.  That  the  fact  that  the  goods 
mentioned  in  the  said  deed  were,  by  the 
authority  of  the  said  deed  itself,  to  remain 
in  the  possession  of  the  said  Harrison,  as 
in  the  said  deed  mentioned;  and  that  he 
was  thereby  empowered  to  make  sales  of 
them,  as  in  the  said  deed  mentioned,  and 
to  account  to  the  said  I^evy  the  trustee,  as 
required  by  the  said  deed,  rendered  the  said 
deed  fraudulent  and  void  per  se  as  against 
the  defendant  Addington.  But  the  court 
refused  to  give  the  instructions;  and  the 
defendant  excepted.  There  was  a  verdict 
and  judgment  for  the  plaintiff  for  one 
thousand  five  hundred  dollars.  And  there- 
upon Addington  applied  to  this  court  for  a 
supersedeas,  which  was  awarded. 

Tazewell  Taylor,  for  the  appellant. 
Patton,  for  the  appellee. 

DANIBL,  J.,  delivered  the  judgment  of 
the  court: 

It  seems  to  the  court,  that  as  it  ap- 

438  pears  from  the  ^bill  of  exceptions  that 
no  evidence  was  offered  to  prove   the 

intent  with  which  the  deed  from  Harrison 
to  Levy,  therein  set  forth,  was  executed, 
other  than  such  as  was  afforded  by  the  pro- 
irisions  of  the  deed  itself,  the  question 
whether  the  said  deed  was  fraudulent  per 


se  or  not,  was  one  to  be  decided  by  the 
court  on  an  inspection  of  said  deed,  and  not 
proper  to  be  submitted  to  the  jury ;  and  as 
the  first  instruction  proposed  by  the  plain- 
tiffs in  error  sought  to  refer  that  question 
to  the  jury,  it  was  not  an  error  in  the  Cir- 
cuit court  to  refuse  to  give  said  instruction. 

It  seems  further  to  the  court,  that  the 
clause  in  said  deed,  by  which  it  was  stipu- 
lated that  the  grantor  W.  P.  Harrison 
should  keep  possession  of  and  sell  the  stock 
of  goods  thereby  conveyed,  in  the  usual 
line  of  his  trade,  and  hold,  occupy  and  en- 
joy the  store  until  default  in  the  payment 
of  any  of  the  debts  thereby  secured,  or  until 
the  trustee  William  M.  Levy  should  be  re- 
quested by  any  of  the  creditors  in  said  deed 
mentioned  to  close  said  deed  b3'  sale,  is  ex- 
plained by  the  clause  immediately  succeed- 
ing, in  which  it  is  declared  that  the  said 
trustee  is  thereby  empowered,  in  the  event 
of  default  in  the  payment  of  any  of  the 
said  debts  by  the  said  Harrison,  when  at 
maturity,  upon  the  request  of  any  of  the 
said  creditors,  to  dispose  of  the  property  in 
said  deed  conveyed ;  and  that  it  was  the 
purpose  of  the  grantor  in  said  deed  to  retain 
to  himself  the  power  to  keep  possession  of 
and  sell  the  said  stock  of  goods  until  de- 
fault should  be  made  in  the  payment  of  said 
debts,  and  until  the  trustee  should  be  re- 
quested by  any  of  the  creditors  to  close  the 
deed  by  sale. 

And  it  seems  further  to  the  court,  that 
this  power  is  one  incompatible  with  the 
avowed  purpose  of  the  grantor  to  furnish 
an  indemnity  to  his  creditors ;  is  equivalent 
in  its  effects  to  a  power  of  revocation ;  and 
fully  adequate  to  the  defeat  of  the  provi- 
sions of  the  deed.  And  therefore,  that 
439  said  deed  is,  according  to  *the  princi- 
ples adjudicated  by  this  court  in  the 
cases  of  Lang  v.  Lee,  3  Rand.  410,  Shep- 
pard  V.  Turpin,  3  Gratt.  373,  fraudulent 
per  se,  null  and  void. 

And  it  seems  therefore  further  to  the 
;ourt,  that  the  Circuit -court  erred  in  refus- 
ing to  give  the  second  instruction  asked 
for  by  the  plaintiffs  in  error. 

It  is  therefore  considered  by  the  court, 
that  the  judgment  of  the  said  Circuit  court 
be  reversed  and  annulled,  with  costs,  &c., 
the  verdict  of  the  jury  set  aside,  and  the 
cause  remanded  for  a  new  trial,  with  in- 
structions to  the  said  Circuit  court,  if  upon 
said  trial  the  same  instructions  shall  be 
asked,  to  refuse  to  give  the  first,  and  to 
give  the  second. 

Judgment  reversed. 
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»Clark  V.  Ward  &  als. 

April  Term,  1855.  Richmond. 


I.  Attachments  — Nonresidents— Who    Are— Case   at 
Bar.*— w,  llvimr  In  Virginia,  determines  to  remove 

See  the  principal  case  cited  in  Harden  y.  Wagiier, 
22  W.  Va.  371. 

^Attachments— Nonresidents.— For  the  proposition 
that,  one  is  a  nonresident  of  the  state  in  the  sense 


V  R,  12  Gratt— 42 
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to  another  state;  and  in  pursuance  of  tbat  pur- 
pose, leaves  the  place  where  he  has  resided,  and 
proceeds  directly  to  the  p^ce  where  he  Intends  to 
reside.  He  is  a  nonresident  of  the  state  In  the 
sense  of  the  attachment  law,  directly  he  com- 
mences his  removal,  and  before  he  g-ets  beyond 
the  limits  of  the  state.t 
a.  Conveyance  of  Personal  Property— Failure  to  Record 
Deed— PosMMion  by  Trustee- Bfflect4— A  deed  is 
made  conveying"  personal  property  to  trustees  for 
the  purpose  of  paying"  debts  specified  therein ;  and 
the  trustees  take  possession  of  the  property  and 
proceed  to  sell  it  for  the  purposes  of  the  trust. 
Though  the  deed  was  not  duly  recorded,  yet  the 
property  havinflr  been  delivered  to  the  trustees, 
this  was  a  valid  transfer  theteof,  and  protects  the 
property  ag"alnst  the  demands  of  creditors  who 
had  not  acquired  liens  upon  it  before  said  transfer 
was  consummated. 

3.  Attachments—CaM  at  Bar.— A  creditor  secured  by 
a  deed  of  trust  with  others,  sues  out  a  f orelg"n 
attachment  against  his  debtor,  and  seeks  to  subject 
the  property  conveyed  in  the  deed,  to  the  payment 
of  his  debt,  in  preference  to  the  other  creditors 
secured  by  the  deed  ;  but  he  fails.  This  does  not 
preclude  him  from  his  right  to  claim  under  the 
deed  his  ratable  proportion  of  the  trust  fund. 

4.  Sane— Failure  to  Describe  Real  Estate  io  Bodorse- 
ment— Effect. §— The  endorsement  on  the  process  of 
attachment  not  mentioning"  or  describing"  real 
estate,  the  attachment  does  not  operate  upon  any 
such  estate.  I 

0.  3ame— Case  at  Bar.— The  attachment  ls«erved 
upon  trustees  In  a  deed  of  trust  for  the  payment 
of  certain  debts,  and  amonr  them  are  the  debts 
due  to  the  plaintiff  in   the  attachment    There 
could  therefore  be  no  surplus  in  the  hands  of 
the  trustees  until  the  plaintiff's  debts  were 
441       *paid,  and  consequently  there  can  be  no  sur- 
plus In  their  hands  liable  to  his  attachment 

of  the  attachment  law,  directly  he  commences  his 
removal  and  before  he  g"ets  beyond  the  limits  of  the 
state,  the  principal  case  Is  cited  and  followed  in 
Dean  v.  Cannon,  87  W.  Va.  129,  16  S.  E.  Rep.  446.  The 
principal  case  Is  also  cited  in  foot-note  to  Long"  v. 
Ryan,  30  Gratt  718.  See,  in  accord,  Moore  v.  Holt  10 
Oratt  284;  monog-rapbic  note  on  "Attachments"  ap- 
pended to  Lancaster  v.  Wilson,  27  Qratt  624. 

trhe  act.  Code.  ch.  151, 1 1,  p.  600,  and  the  act  Ses- 
sions Acts  of  1852,  ch.  95,  p.  78,  authorizes  an  attach- 
ment "affainst  a  person  who  Is  not  a  resident  of  this 
state."  The  act  of  1819,  l  Rev.  Code,  ch.  128,  i  1,  p. 
474,  authorized  an  attachment  In  equity  ag"ainst 
defendants  "who  are  out  of  this  country." 

tConveyanceof  Personal  Property— Failure  to  Record 
Deed— Possession  by  Trustee.— In  Hobbs  v.  Inter- 
change, 1  W.  Va.  67,  It  is  said  that  the  registry  act 
does  not  apply  where  the  possession  of  the  goods  Is 
taken  by  the  vendee,  citing"  Clark  v.  Ward^  12  Oratt. 
440. 

{Attachments— Bndorsement.—ln  the  fourth  head- 
note  of  the  principal  case  it  is  held,  the  endorsement 
on  the  process  of  attachment  not  mentioning  or  de- 
scribing the  real  estate,  the  attachment  does  not 
operate  upon  any  such  estate.  This  Is  approved  In 
McFadden  v.  Crawford,  86  W.  Va.  679,  15  S.  E.  Rep. 
411. 

IThe  act.  Code,  ch.  151,  S  7,  p.  602.  says  the  attach- 
ment shall  be  sufficiently  levied  *'as  to  real  estate, 
by  such  estate  being"  mentioned  and  described  by 
endorsement  on  such  attachment" 


441,  442 


6.  Same— Case  at  Bar.— The  creditor  havinflr  stated  in 
his  bill  and  proved,  that  his  debtor  had  assigned  to 
him  certain  railroad  stocks,  and  a  bond  secured 
by  a  deed  of  trust,  as  a  security  for  one  of  his 
debts,  and  the  deed  conveying  all  the  debtor's 
stock  and  debts  to  the  trustees,  thouflfh  they  dis- 
claimed any  right  to  or  possession  of  the  stocks 
and  bond  assigned  to  the  plaintiff,  they  are  inter- 
ested for  the  creditors,  to  see  that  the  fond 
assigned  to  the  plaintiff  is  properly  applied  to  the 
satisfaction  of  his  debt:  And  therefore,  though 
there  is  nothiuflr  in  their  hands  on  which  the 
attachment  can  operate,  the  bill  should  not  be 
dismissed  ;  but  the  court  should  proceed  to  have 
the  assigned  property  properly  disposed  of  and 
applied  ;  and  to  give  the  plaintiff  relief  according 

I  to  his  rlg'hts  under  the  deed. 

On  the  28th  of  June  1853,  between  the 
hours  of  10  and  11  o'clock  A.  M.  William 
M.  Clark  sued  out  of  the  clerk's  ofSce  of 
the  Circuit  court  of  Frederick  county  a 
subpoena  in  chancery  against  Henry  P. 
Ward,  George  W.  Ward  and  C.  Lewis  Brent, 
returnable  to  the  next  July  rules.  On  this 
subpoena  a  memorandum  was  endorsed,  bj 
which  the  officer  to  whom  it  was  directed 
was  ordered  to  attach  the  debts  due  and  to 
become  due  by  the  defendants  George  W. 
Ward  and  C.  Lewis  Brent  to  the  defendant 
Henry  P.  Ward,  and  also  any  other  estate 
of  that  defendant  whether  in  his  own  hands 
or  in  the  hands  of  the  other  defendants,  so 
that  the  said  defendants  be  restrained  from 
paying  or  convej^ing  away  the  debts  by 
them  owing  to,  or  the  estate  or  effects  in 
their  hands  of,  the  said  Henry  P.  Ward, 
until  the  further  order  of  the  court.  The 
sheriff  endorsed  on  this  subpoena,  that  it 
was  received  at  seven  minutes  past  11 
o'clock  A.  M,  It  was  returned  "executed 
on  George  W.  Ward  and  Brent.  H.  P.  Ward 
is  not  an  inhabitant." 

On  the  same  day  on  which  the  subpoena 
was  sued  out,  Clark  filed  his  bill,  in  which 
he  stated  that  Henry  P.  Ward  was  indebted 
to  him  in  three  sums  of  money,  which  he 
paid  as  security  for  said  Ward,  amounting 

to  about  one  thousand  two  hundred 
442      dollars.    That  for  *one  of  these  debts 

Ward  had  assigned  to  him  as  security 
twenty-three  shares  of  the  stock  of  the 
Winchester  and  Potomac  railroad  company, 
and  also  a  claim  on  Alexander  Clark,  due 
by  note,  for  about  two  hundred  and  fifteen 
dollars ;  but  that  neither  the  scrip  nor  the 
note  was  delivered  to  him  at  the  time  or 
since,  so  that  he  had  no  means  of  collecting 
the  note,  and  the  scrip  could  only  be  trans- 
ferred on  the  books  of  the  company  by  the 
said  Henry  P.  Ward  in  person,  or  by  his 
attorney  in  fact,  or  by  a  decree  of  a  compe- 
tent court ;  and  by  no  other  means  could  be 
made  available. 

He  further  stated  that  the  said  Henry  P. 
Ward  was  not  a  resident  of  the  state  of 
Virginia,  and  that  George  W.  Ward  and  C 
Lewis  Brent  had  in  their  possession  goods, 
effects  and  estate  and  property  of  varioas 
kinds  belonging  to  the  said  Henry  P.  Ward, 
and  were  indebted  to  him  for  money  te- 
ceived  for  him  sufficient  to  pay  plaintiff'^ 
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debt.  And  makingc  the  three  parties  de- 
fendants, he  prayed  that  the  gcoods,  estate 
and  property  of  Henry  P.  Ward  in  the  hands 
of  the  other  defendants,  and  the  moneys 
due  from  them  to  Henry  P.  Ward,  mig'ht 
be  attached,  and  they  be  restrained  from 
payings  or  conveying-  the  same  until  the 
future  order  of  the  court ;  and  that  the  said 
stock  of  the  railroad  company  might  be  sold 
under  the  decree  of  the  court  for  the  benefit 
of  the  plaintiff;  and  for  general  relief. 

The  defendants  George  W.  Ward  and  C. 
L/ewis  Brent  answered  the  bill.  They  said 
that  they  knew  nothing  of  the  indebtedness 
alleged  in  the  bill,  of  Henry  P.  Ward  to 
the  complainant,  or  of  the  alleged  assign- 
ment of  the  railroad  stock  and  the  claim  on 
Alexander  Clark ;  that  neither  the  stock  nor 
the  claim  had  come  into  their  hands  or 
under  their  control.  That  they  were  not 
aware,  and  therefore  could  not  admit,  that 
Henry  P.  Ward,  at  the  time  of  filing  the 
bill  or  the  issue  of  the  subpoena,  was  a  non- 
resident of  the  state  of  Virginia.     And 

443  they   denied    that    they   or  *either  of 
them  then  had  or  at  the  time  of  filing 

the  bill  had,  in  their  possession  any  goods 
or  effects,  estate  or  property  of  any  kind 
belonging  to  Henry  P.  Waid,  or  that  they 
or  either  of  them  then  owed  or  at  the  filing 
of  the  bill  owed  him  for  money  received  for 
him,  to  any  amount.  The  bill  was  taken 
for  confessed  as  to  Henry  P.  Ward. 

The  evidence  was  clear  that  Henry  P. 
Ward  was  indebted  to  the  plaintiff  as  stated 
in  the  bill,  and  that  he  had  assigned  the 
railroad  stock  and  the  claim  on  Alexander 
Clark  as  a  security  for  one  of  the  debts. 
The  proofs  further  show  that  in  March 
1853,  Henry  P.  Ward  was  a  merchant  doing 
business  in  the  town  of  Winchester;  that 
he  had  become  embarrassed  to  insolvency, 
and  by  a  deed  bearing  date  the  14th  of  that 
month,  he  conveyed  to  George  W.  Ward 
and  C.  Lewis  Brent,  the  whole  of  his  prop- 
erty, consisting  of  real  estate,  his  interests 
in  estates  of  deceased  persons,  all  his  stock 
of  goods,  debts  due  to  him,  household  fur- 
niture, and  any  stock  that  might  be  held 
by  him  in  any  joint  stock  company,  in 
trust,  to  pay  a  large  amount  of  debts  spec- 
ified in  the  .deed;  and  among  these  were 
the  debts  due  to  the  plaintiff  Clark.  These 
with  the  large  mass  of  debts  were  placed  in 
the  second  class  in  the  deed :  And  it  was 
provided  that  the  trustees  should  sell  the 
real  estate  and  goods  at  any  and  such  times 
within  six  months  from  the  date  of  the 
deed,  at  public  or  private  sale,  either  for 
cash  or  upon  such  credit  as  they  should 
think  would  best  promote  the  interest  of 
the  creditors;  and  until  the  goods  were 
disposed  of  the  trustees  might  dispose  of 
them  at  private  sales,  and  employ  an  agent 
to  conduct  the  store,  looking  only  to  the 
interest  of  the  cestui s  que  trust. 

This  deed   was   admitted   to  record  upon 
the  following  certificate,  viz : 

444  'Frederick  County,  viz: 

On  the  14th  day  of  March  1853, 
Henry  P.  Ward  personally  appeared  before 
me,  a  justice  of   the   peace   for  the  county 


aforesaid,  and  acknowledged  the  above  and 
foregoing  deed  of  trust  bearing  date  the 
14th  of  March  1853,  to  be  his  act  and  deed, 
for  the  purposes  therein  mentioned.  Given 
under  my  hand. 

J.  P.  Riely,  J.  P. 

It  appears  that  within  a  few  days  at  far- 
thest, the  trustees  took  possession  of  the 
goods  valued  at  about  four  thousand  dol- 
lars, and  they  were  sold  in  the  months  of 
March,  April,  May  and  up  to  June. '  That 
from  the  date  of  the  deed  up  to  the  28th  of 
June,  Henry  P.  Ward  resided  with  N.  Bent 
in  Winchester,  except  for  a  short  time, 
when  he  was  absent,  a  part  of  the  time  in 
Philadelphia  and  a  part  in  the  county  of 
Culpeper.  That  he  left  Winchester  6n  the 
28th  of  June,  about  9  o'clock  A.  M.  upon 
the  Winchester  and  Potomac  railroad  for 
Philadelphia,  with  the  purpose  of  residing 
there.  That  on  reaching  Harpers  Ferry  he 
remained  there  until  between  half  past  2 
and  3  o'clock  P.  M.  when  he  took  the  cars 
for  Baltimore,  intending  to  go  directly  on 
to  Philadelphia. 

The  cause  came  on  to  be  heard  in  Novem- 
ber 1853,  when  the  court  being  of  opinion 
that  Henry  P.  Ward  was  not  to  be  treated 
as  a  nonresident  of  this  state  at  the  time 
of  the  institution  of  the  suit,  decreed  that 
the  bill  should  be  dismissed,  with  costs  to 
the  defendants  George  W.  Ward  and  Brent. 
From  this  decree  the  plaintiff  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

This  case  ytras  elaborately  argued  in  writ- 
ing by  Steger,  for  the   appellant,  and  Con- 
rad &  Tucker,  for  the  appellees. 

445  *Steger,  insisted,  1st.  That  in  the 
sense  of  the  statute.  Code,  ch.  I5l,  { 
1,  p.  600,  Henry  P.  Ward  was  not  a  resident 
of  the  state  at  the  time  the  process  was 
issued.  That  having  left  Winchester  with 
the  purpose  to  settle  in  Philadelphia, 
whether  he  had  passed  beyond  the  limits  of 
the  state  or  not  at  the  time,  he  was  ftot  a 
resident  here:  That  imported  a  permanent 
abiding,  which  was  not  the  condition  of  a 
man  who  was  in  the  act  of  removing  with 
the  purpose  not  to  return,  but  to  fix  his 
residence  elsewhere.  He  referred  to  Roose- 
velt V.  Kellog,  20  John.  R.  208;  the  case  of 
Wrigley,  8  Wend.  R,  134;  and  Drake  on 
Attachments,  {  82,  83,  84,  85,  as  sustaining 
his  construction  of  the  statute.  Drsike,  | 
85,  says,  **It  follows  from  these  views  of 
what  constitutes  a  resident  or  inhabitant, 
that  change  of  abode  sine  animo  revertendi 
makes  one  immediately  a  non-resident  of 
the  place  from  which  he  departs.  He  also 
referred  to  Farrow  v.  Barker,  3  B.  Monr. 
R.  217 ;  Davis  v.  Thomas,  5  Leigh  1 ;  and 
Moore  v.  Holt,  10  Gratt.  284.  And  he  re- 
ferred to  the  change  in  the  language  of 
the  act  from  that  of  the  act  of  1819,  in 
which  the  words  are,  **outof  this  country. " 
1  Rev.  Code,  ch.  123,  {  1,  p.  474.  In  the 
Code  the  language  is,  **not  a  resident  of 
this  state." 

2d.  That  if  Henry  P.  Ward  was  not  a 
non-resident  of  the  state,  it  was  error  to 
dismiss  the  bill  as  to  him.     That  as  to  him 
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the  plaintiff  was  entitled  to  come  into 
equity  to  have  the  railroad  stock  subjected 
t;o  the  satisfaction  of  his  claim.  That  as 
to  this  branch  of  the  cause  the  other  de- 
fendants disclaimed  all  interest;  and  it 
was  therefore  simply  a  question  between 
the  plaintiff  and  Henry  P.  Ward.  That 
clearly  as  to  him  and  as  to  this  subject  the 
statute  gives  the  court  jurisdiction :  It  re- 
<}uires  the  suit  against  an  absent  defendant 
to  be  brought  in  the  county  where  his  estate 
is :  And  in  this  case  it  was  so  brought, 

446  and  the  sheriff  returned  *that  he  was 
no  inhabitant.     See  Code,    ch.  169,  { 

1,  p.  641. 

3d.  That  the  deed  of  March  14th,  1853, 
was  not  duly  recorded;  and  was  therefore 
void  as  to  creditors.  That  the  act,  Code, 
ch.  118,  i  5,  p.  508,  declares  that  everv  deed 
of  trust  shall  be  void  as  to  creditors,  * 'until 
and  except  from  the  time  that  it  is  duly 
admitted  to  record. ' '  And  it  further  directs 
the  various  modes  in  which  deeds  shall  be 
admitted  to  record.  Code,  ch.  121,  {2,  3, 
p.  512,  In  this  case  the  certificate  of  the 
justice  was  fatally  defective :  First,  in  not 
stating  that  the  county  of  Frederick,  in 
which  the  person  making  the  certificate 
was  a  justice,  was  in  the  state,  as  is  re- 
quired by  the  act;  second,  in  not  stating 
that  Henry  P.  Ward's  name  was  signed  to 
the  deed,  which  is  also  required  by  the 
statute ;  and  third,  in  not  stating  that  the 
acknowledgment  was  made  in  .the  county 
of  Ffederick.  A  justice  of  the  peace  cannot 
act  out  of  his  county,  and  therefore  it  is 
required  that  it  shall  be  stated  that  the 
acknowledgment  was  taken  in  the  county 
where  the  justice  has  authority  to  take  it. 
And  for  the  strictness  required  in  such 
cases,  he  referred  to  Turner  v.  Stip,  1 
Wash.  319;  Harvey  v.  Alexander,  1  Rand. 
219;  Lrockridge  v.  Carlisle,  2  I^igh  186; 
Currie  v.  Page,  2  I^eigh  617 ;  Harkins  v. 
Forsyth,  11  Leigh  294;  Hairston  v.  Ran- 
dolph. 12  Leigh  445;  Healy  v.  Rowan,  5 
Gratt.  414 ;  Carper  v.  McDowell,  5  Gratt. 
212. 

He  insisted  further,  that  if  the  sale  was 
an  absolute  sale,  it  was  fraudulent  and 
void,  because  there  was  no  consideration 
for  it.  If  it  was  in  trust,  as  it  clearly  was, 
then  it  was  void  unless  it  was  duly  recorded. 
Bird  V.  Wilkinson,  4  Leigh  266;  Lane  v. 
Mason,  5  Leigh  520.  And  if  it  was  void, 
then  the  property  embraced  in  it  is  subject 
to  an  attaching  creditor  precisely  in  the 
same  manner  and  to  the  same  extent 

447  as   if  *the   deed  had   not  been  made. 
Peay  v.  Morrison,  10  Gratt.  149;  Gib- 
son v.  White,  3  Munf.  94. 

Conrad  A  Tucker,  insisted,  1st.  That  even 
if  the  deed  was  not  duly  recorded,  yet  as 
the  trustees  had  taken  possession  of  the 
property  and  sold  it,  and  in  fact  had  paid 
over  the  greater  part  of  the  proceeds  of  the 
sales  to  the  cestuis  que  trust  before  the  at- 
tachment was  issued,  that  the  debtor  cer- 
tainly had  no  claim  or  right  to  the  money 
in  the  hands  of  the  trustees,  and  the  at- 
taching creditor  could  not  therefore  be  en- 
titled to  it.     Schofield  v.  Cox,  8  Gratt.  533; 


Glassell  v.  Thomas,  3  Leigh  113.  That  the 
property  attached  being  personal  chattels, 
its  delivery  under  a  t>ona  fide  transfer  of 
title,  for  a  lawful  purpose,  consummated 
the  title  of  the  trustees  as  against  both 
Ward  and  his  creditors,  even  if  no  writing 
had  been  used  to  pass  the  title  or  declare 
the  trusts.  1  Black.  Com.  book  2,  ch.  25; 
Power  V.  Walker,  3  Maule  &  Selw.  7.  And 
if  possession  be  taken  at  any  time  before 
an  adverse  execution,  though  long  after 
the  date  of  the  deed,  it  will  be  valid.  Jones 
V.  Dwyer,  15  East's  R.  21;  Glasscock  v. 
Batton,  6  Rand.  78;  Robinson  v.  McDon- 
nell, 2  Bam.  A  Aid.  134;  Mair  v.  Glennie, 
4  Maule  &  Selw.  240 ;  Eastwood  v.  Brown, 
21  Bng.  C.  L.  R.  447. 

^2d.  That  the  deed  was  duly  recorded. 
That  though  the  statute  gives  a  form  of 
certificate,  it  only  requires  a  substantial 
compliance  with  it.  Horsley  v.  Garth,  2 
Gratt.  471.  That  when  a  justice  performs 
an  ofl&cial  act  and  certifies  it,  the  presump- 
tion of  law  is,  that  it  was  done  where  he 
had  authority  to  do  it.  And  it  is  equallj 
a  presumption  of  law  that  the  party  ac- 
knowledging the  deed  is  the  grantor  in  it, 
as  the  name  is  the  same. 
3d.  That  the  attachment  did  not  lie  under 

the  circumstances  of  this  case.     First, 
448      because   the   debtor  *had  no  property 

in  the  state  or  debts  due  to  him;  and 
second,    because   Henry   P.  Ward   had  not 
ceased  to  be  a   resident   of  Virginia  when 
the  process  was  issued.    To  effect  a  change 
of  domicil,    there   must  concur  an  actual 
removal  with  the  intention  to  reside  in  the 
place  to  which  the  party  has  removed.    1 
Bouvier's   Inst.    99;  Jennison  v.  Hapgood, 
10   Pick.    R.    77;   Cooper   v.    Galbraith,  3 
Wash.  C.  C.  R.  546.     A  mere    intention  to 
remove,    unless  such   intention   is  carried 
into  effect,  is  not  sufficient    to  operate  the 
change.     1  Greenl.  Evi.  {  108;  The  State?. 
Hallett,  8  Alab.  R.  159. 

DANIFw,' J.,  delivered  the  opinion  of  the 
court: 

It  seems  to  the  court,  that  at  the  time  of 
the  issuing  of  the  subpoena  and  attachment 
in  this  case,  the  appellee  Henry  P.  Ward 
was  in  fact,  and  in  the  true  sense  and 
meaning  of  the  statutes  regulallng  the  sub- 
ject, not  a  resident  of  this  state. 

It  however  seems  further  to  the  court, 
that  there  was  no  levy  of  said  attachment 
on  any  real  estate  of  the  said  Ward,  no  such 
estate  being  mentioned  or  described  by  en- 
dorsement on  said  attachment. 

And  the  court,  without  deciding  whether 
the  certificate  of  J.  P.  Riely  of  the  14th 
day  of  March  1843,  of  the  acknowledgment 
before  him,  by  the  said  Ward,  of  the  deed 
of  trust  of  the  same  date,  was  sufficient  in 
law  to  authorize  the  recording  of  said  deed, 
is  of  opinion,  that  as  the  deed  aforesaid 
purports  to  grant,  assign  and  deliver  to  the 
trustees,  George  W.  Ward  and  C.  Lewis 
Brent,  all  the  estate,  property  and  effects 
therein  intended  to  be  conveyed;  and  as  it 
appears  from  the  evidence,  that  the  execu- 
tion of  said  deed   was  accompanied  or  in 
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good  faith  soon  followed  by  a  delivery  of 
the  personal  property  in  said  deed  men- 
tioned, there  was  a  complete  and  valid 
transfer  of  said  property  to  the  said  George 
W.  Ward  and  C.  Lewis  Brent ;  and  that  the 
recording    of    the    deed    was    in    no 

449  *wise    essential    to   the   protection  of 
said  property  against  the  demands  of 

creditors  who  had  not  acquired  liens  on  the 
same  before  said  transfer  was  consummated ; 
and  that  as  by  the  terms  of  the  deed  afore- 
said, the  payment  of  all  the  debts  claimed 
by  the  appellant  against  the  appellee  Henry 
P.  Ward,  is  expressly  provided  for,  and  so 
there  can  be  no  surplus  In  the  hands  of  the 
trustees,  after  satisfying  the  demands  of 
the  creditors  therein  provided  for,  in  which 
the  appellant  could  have  any  interest  (as 
his  own  claims  would  be  paid  before  such 
surplus  could  arise),  there  was  no  property 
of  the  said  Henry  P.  Ward  in  the  hands  of 
the  said  trustees  liable  to  the  attachment  of 
the  appellant. 

The  court  is,  however,  also  further  of 
opinion,  that  the  effort  of  the  appellant  to 
invalidate  said  transfer  on  the  ground  that 
the  deed  was  not  duly  recorded,  and  to  sub- 
ject the  property  therein  mentioned  to  the 
payment  of  his  demands  in  preference  to 
the  other  creditors  therein  secured,  did  not 
preclude  him  from  a  right  to  demand  and 
have  of  the  trustees  his  ratable  portion  of 
the  proceeds  of  the  property  in  their  hands, 
in  accordance  with  the  provisions  of  said 
deed. 

And  the  court  is  further  of  opinion,  that 
as  it  is  alleged  in  the  bill  and  proved  by  an 
exhibit  filed  therewith,  that  the  said  Henry 
P.  Ward,  on  the  12th  of  October  1852,  as- 
signed to  the  appellant  certain  scrip  for 
five  hundred  and  seventy-four  dollars  of 
stock  of  the  Winchester  and  Potomac  rail- 
road company,  and  also  a  claim  on  Alex- 
ander Clark,  due  by  note,  and  secured  by  a 
deed  of  trust  on  his  property,  as  a  security 
to  indemnify  the  appellant  on  account  of 
his  acceptance  of  a  draft  for  five  hundred 
dollars,  which  is  one  of  the  debts  provided 
for  in  the  deed  of  trust  of  the  14th  of  March 
1853:  And  as  by  the  said  deed  the  said 
Henry  P.  Ward  assigned  to  the  said  trustees 
all  money  due  him  by  bonds,  notes  or  other- 
wise, and  all  stock  that  may  be  held 
by    the   said   Henry  P.    Ward  in  any 

450  *joint  stock  company ;  and  as  the  ap- 
pellant admitted   in   his  bill  that  the 

amount  of  his  claims  against  the  said 
Henry  P.  Ward  was  properly  subject  to  the 
ofF-set  of  a  store  account,  the  amount  of 
which  was  not  known,  the  said  trustees, 
though  having  in  their  hands  nothing 
amenable  to  the  attachment,  were  yet  in- 
terested as  representing  the  creditors,  in 
seeing  to  a  proper  settlement  of  accounts 
between  the  appellant  and  the  said  Henry 
P.  Ward,  as  also  to  a  sale  of  the  stock 
aforesaid  and  a  collection  of  the  claim  on 
Alexander  Clark,  and  a  proper  application 
of  the  proceeds  to  the  payment  of  the  draft 
aforesaid. 

And  the  court  is  therefore  also  further  of 
opinion,  that  whilst  the  Circuit  court  prop- 


erly refused  to  subject  the  property  in  the 
hands  of  the  trustees,  to  the  satisfaction  of 
the  claims  of  the  appellant,  in  preference 
to  the  debts  of  other  creditors  provided  for 
in  the  deed  of  trust,  i^  erred  in  dismissing 
the  bill,  except  so  much  thereof  as  sought 
to  subject  the  property  of  Henry  P.  Ward 
in  the  hands  of  the  trustees,  to  the  attach- 
ment. Therefore  it  is  decreed  and  ordered, 
that  the  decree  aforesaid,  except  in  the 
particular  just  mentioned,  be  reversed  and 
annulled,  and  that  the  appellee  Henry  P. 
Ward  pay  to  the  appellant  his  costs,  &c. 
And  it  is  ordered  that  the  cause  be  re- 
manded to  the  said  Circuit  court,  in  order 
that  the  balance  due  by  the  said  Henry  P. 
Ward  to  the  appellant  may  be  ascertained, 
and  a  personal  decree  rendered  therefor; 
also  a  decree  for  the  sale  of  the  stock  afore- 
said in  the  Winchester  and  Potomac  rail- 
road company,  and  the  application  of  the 
proceeds  of  sale  towards  the  discharge  of 
the  appellant's  demand,  with  liberty  to  the 
appellant  to  amend  his  bill  and  make  new 
parties,  if  so  advised,  with  a  view  to  ob- 
tain a  decree  for  the  sale  of  the  property 
mentioned  in  exhibit  No.  3,  as  conveyed  by 
deed  of  trust  to  secure  the  note  therein  also 

mentioned,  and  for  a  like  application 
451      of   the   proceeds  *of   such   sale;  and 

also  a  decree  for  the  payment  by  the 
trustees  of  the  share  or  portion  of  the  trust 
fund  which  may  be  applicable  under  the 
provisions  of  the  deed  of  trust  of  the  said 
Henry  P.  Ward  of  the  14th  day  of  March 
1853,  to  the  residue  of  the  appellant's  de- 
mand. 
Decree  reversed. 


452 


*Lohrs  V.  Millers'  Lessee. 


July  Term,  1866,  Lewlsbarg-. 
Forfeiture  of  Lend— Act  of  183a— Appllaition  to  Cese 

et  Ber.*— H  is  the  owner  of  a  tract  of  land  In  1797. 
Two  papers  purporting  to  be  deeds  bearing  date 
in  that  year,  one  from  H  to  G  and  the  other  from 
Q  to  M,  conyeying-  this  land,  are  by  order  of  the 
proper  court  directed  to  be  admitted  to  record, 
and  are  recorded;  though  they  are  not  daly 
authenticated.  M  enters  the  land  as  his  on  the 
books  of  the  commissioner  of  the  revenue;  and  in 
1816  it  is  sold  as  the  land  of  M  as  having  been  for- 
feited for  nonpayment  of  taxes,  and  conveyed  by 
the  sheriff  to  B,  who  enters  it  on  the  booki^  .Qf  ibfi 
commissioner;  and  it  has  been  ever  since  held  by 
B  and  those  claiming  under  him ;  and  all  the  taxes 
charged  on  the  land  have  been  paid  or  released. 
In  1843  a  patent  is  obtained  for  the  land  by  L,  who 
enters  it  with  the  commissioner  and  pays  the 
taxes  thereon  regularly.  HsiiD:  That  under  the 
circumstances  the  title  of  the  parties  claiming 
under  B  is  valid;  and  the  land  was  not  forfeited 
under  the  act  of  1885,  as  the  land  of  H,  to  the 
junior  patentee  L. 

*The  principal  case  was  cited  in  Twiggs  ▼.  Che- 
vallle,  4  W.  Va.  487;  Whitham  v.  Say  res,  9  W.  Va.  ©78; 
Bradley  v.  Ewart,  18  W.  Va.  606;  Simpson  v.  Ed  mis- 
ton,  28  W.  Va.  682;  Sturm  ▼.  Fleming,  26  W.  Va.  80; 
Hall  V.  Hall,  27  W.  Va.  481;  Townshend  v.  Shaffer,  80 
W.  Va.  178,  8  S.  E.  Rep.  687;  Cecil  v.  Clark,  44  W.  Va, 
674.  80  S.  £.  Rep.  221. 
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This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Barbour  county,  by  the 
lessee  of  Martin  Miller  and  others  against 
Peter  and  Peter  P.  L/ohr.  The  case  is  stated 
by  Judge  Samuels  in  his  opinion.  There 
was  a  verdict  and  judgment  for  the  plain- 
tiffs; whereupon  the  defendants  obtained  a 
supersedeas  from  this  court. 

Haymond,  for  the  appellants. 
Hoffman,  for  the  appellees. 

SAMUE^LS,  J.  This  cause  is  brought 
here  bj  writ  of  error  to  a  judgment  for 
the  plaintiff  below,  in  an  action  of  eject- 
ment, in  which  John  Doe,  on  the  joint  and 
several  demises  of  Martin  Miller  and  others, 
was  plaintiff,  and  Peter  Lohr  and  Peter  P. 
L/ohr  were  defendants.  The  parties,  by 
consent  entered  of  record,  waived  the  right 
to  have  a  jury,  and  thereupon  the  whole 
matters  of  law   and    fact   were  heard 

453  and  determined,  *and  judgment  given 
by   the   court.     Code,    ch.  162,  {  9,  p. 

629. 

The  plaintiff,  to  prove  his  title,  gave  in 
evidence  a  patent  from  the  commonwealth 
to  L/evi  Miller,  the  ancestor  of  plaintiff's 
lessors,  for  four  hundred  acres  of  land,  and 
bearing  date  September  30th,  1843.  He 
proved  that  the  land  thus  granted  to  Miller 
was  entered  on  the  commissioner's  books 
in  the  name  of  the  grantee  Miller,  for  the 
years  1844  and  1845,  and  the  taxes  imposed 
by  law  regularly  paid  within  the  years  re- 
spectively in  which  they  were  so  charged. 
That  Miller  the  grantee  died  in  1845,  leav- 
ing the  lessors  of  the  plaintiff  his  children 
and  heirs  at  law ;  and  that  the  land  in  1846, 
and  each  year  since  that  time,  was  charged 
on  the  commissioner's  books  to  the  lessors 
of  the  plaintiff,  and  the  taxes  imposed  for 
each  year  respectively  regularly  paid  by 
the  lessors  of  the  plaintiff.  The  plaintiff 
also  gave  in  evidence  the  plat  and  report  of 
the  survey  made  in  the  cause. 

The  defendants  gave  in  evidence  a  patent 
from  the  commonwealth  to  James  Arnold 
for  one  thousand  one  hundred  and  forty 
acres  of  land,  and  bearing  date  the  eight- 
eenth day  of  April  1789;  also  a  deed  of 
bargain  and  sale  from  James  Arnold  to 
Ignatius  Hayden,  bearing  date  December 
25th,  1789,  for  live  hundred  and  forty  acres 
of  land,  parcel  of  the  land  included  by  the 
patent  last  above  mentioned.  They  also 
offered  in  evidence  certain  paper  writings, 
purporting  to  be  copies  of  deeds  recorded 
in  the  clerk *&  o£5ce  of  Randolph  County 
court;  (in  which  county  the  land  in  con- 
troversy laid  until  the  county  of  Barbour 
was  formed ;  after  which  it  lay  in  the  latter 
county).  These  alleged  deeds  were,  one 
from  Ignatius  Hayden  to  Ignatius  Gough, 
bearing  date  April  29th,  1797,  for  three 
hundred  and  forty  acres  of  land,  parcel  of 
the  five  hundred  and  forty  acres  conveyed 
by  Arnold  to  Hayden,  as  above  stated; 
the   other   from   Gough    to    Meshach 

454  *Hyatt,  bearing  date  May  12th,  1797, 
for  the  same  land.     These  copies  were 

rejected  by  the  Circuit   court  as  inadmissi- 
ble evidence. 


The  defendants  further  gave  in  evidence 
a  deed  bearing  date  December  25th«  1815, 
from  John  Crouch,  sheriff  of  Randolph 
county,  to  Luke  Br3'ant,  purporting  to  con- 
vey three  hundred  and  forty  acres  of  land 
theretofore  belonging  to  Meshach  Hyatt, 
which  had  been  returned  delinquent  for 
nonpayment  of  taxes,  and  sold  by  said 
sheriff  to  Bryant,  as  the  law  prescribed. 

The  defendants  further  gave  in  evidence 
a  deed  from  Luke  Bryant  to  Ezra  Hyatt, 
bearing  date  May  25th,  1819,  conveying  the 
same  land  which  Crouch  as  sheriff  had  sold 
and  conveyed  to  Bryant. 

It  appears  in  the  record  that  Meshach 
Hyatt  paid  into  the  treasury  of  the  common- 
wealth the  taxes  imposed  by  law  on  three 
hundred  and  forty  acres  of  land  in  Ran- 
dolph county,  for  the  years  1801  to  1807, 
inclusive ;  that  for  the  years  1806  to  1815, 
inclusive,  it  was  entered  on  the  commis- 
sioner's books  of  Randolph  county,  and 
charged  with  taxes  in  the  name  of  Meshach 
Hyatt,  and  that  it  was  delinquent  for  non- 
payment of  taxes  for  the  years  1808  to  1814, 
inclusive;  that  it  was  sold  and  conveyed 
by  Crouch  the  sheriff  to  Luke  Bryant  for 
such  delinquency  as  is  already  said.  That 
in  the  years  1816  and  1817,  the  quantity  of 
three  hundred  and  forty  acres  of  land  was 
charged  with  taxes  to  Luke  Bryant  on  the 
commissioner's  books;  a  tract  of  like  quan- 
tity was  so  charged  in  1818  to  Israel  and 
Jesse  Hyatt;  from  1819  to  1840,  inclusive, 
the  like  quantity  was  so  charged  to  Bzra 
Hyatt ;  that  the  taxes  for  1815  to  1824,  in- 
clusive, and  for  1827,  were  paid  to  the 
sheriff  of  Randolph  county ;  that  the  taxes 
for  1825  and  1826  and  for  1832  to  1837,  in- 
clusive, were  paid  into  the  treasury  of  the 
commonwealth.  That  the  land  tax  for  the 
years  1838  and  1839  being  unpaid  in  1840, 
the  sheriff  of  Randolph  sold  the  land 
455  *as  the  property  of  Ezra  Hyatt,  for 
his  said  delinquency,  and  that  Eli 
Butcher  became  the  purchaser.  No  deed 
from  the  sheriff  to  Butcher  is  shown  that 
the  plaintiffs  here  are  in  possession,  hold- 
ing as  tenants  under  Eli  Butcher. 

The  defendants  below  further  gave  in 
evidence  a  deed  from  a  number  of  parties, 
calling  themselves  devisees  of  Ezra  Hyatt, 
and  purporting  to  convey  to  Eli  Butcher 
the  three  hundred  and  forty  acres  above 
mentioned.  The  record,  however,  shears 
no  copy  of  Ezra  Hyatt's  will,  nor  any  proof 
that  these  parties  had  the  right  which  they 
profess  to  convey. 

It  further  appears  that  the  land  conveyed 
by  Arnold  to  Hayden  has  never  been  en- 
tered on  the  commissioner's  books  in  Hay- 
den's  name;  and  that  neither  Arnold  nor 
Hayden  in  person  or  by  tenant  had  actual 
possession  of  any  portion  of  said  land ;  that 
Lohr,  &c.,  the  defendants  below,  were  in 
possession  as  squatters  from  1840  to  1844, 
and  in  possession  as  tenants  of  Eli  Butcher 
from  1844  to  the  time  of  bringing  this  suit 

The  parties,  upon  these  facts,  submit  the 
question  of  title  to  the  court.  The  plaintiff 
below  relies  upon  the  act  of  February  27, 
1835,    ch.    13,    {   2,   p.    12,  to  show  that  the 
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commonwealth  by  forfeiture  acquired  title 
to  the  live  hundred  and  forty  acres  of  land 
conveyed  by  Arnold  to  Hayden,  for  the 
omission  to  enter  the  land  on  the  commis- 
sioner's books  and  have  it  charg^ed  with 
taxes,  as  that  act  requires. 

The  defendants  below  insist  that  enough 
is  shown  to  withdraw  the  three  hundred 
and  forty  acres  claimed  by  them  from  the 
operations  of  the  statute. 

The  case,  in  this  aspect  of  it,  depends 
wholly  upon  the  question  whether  the  com- 
monwealth acquired  title  to  the  land  in 
controversy  under  the  act  of  1835,  above 
referred  to ;  because  if  she  so  acquired  title, 
the  grant  to  Miller,  under  the  provisions 
of  subsequent  acts  of  assembly,  passed  her 
title  to  him. 

456  *It  is  apparent  from  the  record  that 
two  separate  paper  writings  were  ex- 
hibited to  tl\e  County  court  of  Randolph 
county,  at  its  July  term  1797:  the  one  pur- 
porting to  be  a  deed  from  Ignatius  Hayden 
to  Ignatius  Gough  for  three  hundred  and 
forty  acres  of  land ;  the  other  purporting  to 
be  a  deed  from  Ignatius  Gough  to  Meshach 
Hyatt  for  the  same  quantity  of  land;  and 
that  these  papers  were  ordered  by  the  court 
to  be  recorded. 

It  is  further  apparent  that  these  papers 
were  in  fact  recorded,  although,  as  is 
alleged,  and  as  the  Circuit  court  decided, 
improi)erly  recorded,  as  being  defectively 
authenticated.  I  deem  it  unnecessary  for 
the  purposes  of  this  case  to  consider  whether 
the  deeds,  or  either  of  them,  were  properly 
copied  into  the  deed  books  of  the  office ; 
and  whether  office  copies  of  them  could  be 
used  as  evidence  in  a  controversy  about  the 
title.  I  am  of  opinion  that  as  the  deeds 
(especially  that  from  Gough  to  Hyatt)  were 
in  fact  copied  into  the  deed  books  under 
the  order  of  a  court  having  authority  over 
the  subject,  as  and  for  a  registry  thereof, 
it  became  the  duty  of  the  clerk  and  of  the 
commissioner  of  the  revenue  to  cause  the 
land  to  be  entered  on  the  commissioner's 
books,  and  charged  with  taxes.  It  was 
wholly  beyond  their  official  duty  to  review 
the  action  of  the  court ;  or  to  place  them- 
selves in  the  position  of  creditors,  or  pur- 
chasers for  value  without  notice;  and  to 
say  that  inasmuch  as  persons  of  these 
classes  might  not  be  a£Fected  by  this  regis- 
try, so  these  officers  would  not  notice  it, 
nor  were  they  bound  to  perform  any  duty 
in  consequence  thereof.  Neither  Hayden, 
nor  any  creditor  or  purchaser  claiming 
through  or  under  him,  sets  up  any  title  of 
his ;  nor  has  the  propriety  of  the  registry 
been  questioned  from  1797  to  1843.  The 
attempt  is  now  made  to  convert  the  com- 
monwealth herself  into  a  party  complaining 
thereof.     Of  what  can  she  complain? 

457  Her  taxes  from  1797  to  1800*after  this 
lapse   of   time   we   must  presume  to 

have  been  paid ;  or  if  not  paid,  they  were 
certainly  released  by  act  of  assembly.  It  is 
distinctly  proved  that  the  taxes  for  every 
year  from  1801  to  1839,  inclusive,  have  been 
either  paid  or  released  by  law.  As  the 
commonwealth  has  received  what  is  called 


in  the  law  **her  just  demands,"  one  of  the 
grievances  recited  in  the  act  of  1835,  as  the 
reason  for  that  enactment,  does  not  exist. 
It  is  impossible  to  perceive  how  the  ** de- 
lay" and  ** embarrassment**  in  the  ** settle- 
ment and  improvement"  of  the  country, 
recited  as  another  reason  for  passing  the 
act,  is  to  be  in  any  degree  obviated  by  for- 
feiting lands  in  the  situation  of  this  land. 
It  would  seem  that  this  desirable  purpose 
could  be  better  promoted  by  quieting  titles 
as  far  as  may  be  consistent  with  the  letter 
and  spirit  of  the  laws  upon  that  subject. 
If  the  land  be  entered  on  the  land  books 
and  charged  with  taxes,  the  commonwealth 
must  resort  to  the  means  provided  by  law 
for  the  collection  of  her  dues.  If  the 
alleged  conveyances  be  copied  into  the  deed 
books,  any  one  desiring  to  purchase  the 
land  may  inform  himself  as  to  the  owner- 
ship thereof;  if  such  conveyance  be  duly 
authenticated,  he  may  perceive  that  the 
title  is  in  the  alienee ;  if  not  duly  authen- 
ticated, he  will  know  that  the  title  remains 
in  the  supposed  alienor,  unless  it  can  be 
shown  by  extrinsic  proof  that  the  convey- 
ance was  in  fact  executed. 

In  the  case  before  us  it  appears  that  bet- 
ter means  for  giving  information  to  pur- 
chasers are  furnished  than  the  act  of  1835 
requires.  That  act  does  not  require  the 
registry  of  the  deed,  but  only  the  entry  of 
the  land  on  the  commissioner*  s  books,  and 
assessment  of  taxes.  In  this  case  the  deed 
was  registered,  even  if  improperly;  the 
land  was  in  fact  entered  on  the  books,  and 
assessed  with  taxes.  The  letter  and  spirit 
of  the  act  of  1835  and  of  all  other  statutes 
on  the  subject,  are   fully   complied  with  in 

the  case  before  us.  The  **just 
458      ^demands'*  of  the  commonwealth   on 

this  land  have  been  paid ;  the  owner- 
ship thereof  may  be  ascertained  by  any  one 
wishing  to  buy  and  improve  it. 

The  title  of  Meshach  Hyatt  was  not  neces- 
sarily bad,  although  his  deed  be  held  to  be 
defectively  authenticated.  That  title,  what- 
ever it  was,  passed  to  L/uke  Bryant  by  the 
sheriff's  deed.  This  deed  was  duly  recorded 
and  the  land  duly  entered  on  the  commis- 
sioner's book  as  early  as  1815 ;  that  is, 
twenty  years  before  the  act  of  1835,  and 
has  been  continually  so  entered  ever  since ; 
up  to  1835  no  forfeiture  had  been  created 
for  the  omission  to  enter.  The  attempt  is 
now  made,  however,  to  forfeit  the  land  in 
the  hands  of  a  derivative  purchaser,  for  a 
delinquency  on  the  part  of  a  remote  alienor ; 
for  omission  of  an  alleged  duty  in  regard 
to  this  land,  nearly  forty  years  after  he 
has,  in  all  probability,  ceased  to  have  any 
interest  in  it.  The  facts  that  the  land 
since  1815  has  been  continually  on  the  books 
charged  with  taxes,  that  it  has  been  held 
under  deeds  duly  recorded  since  that  time, 
it  is  supposed,  are  of  no  avail.  That  the 
commonwealth  has  the  right  to  draw  in 
question  the  validity  of  each  and  every  link 
in  the  chain  of  title ;  that  the  assessment 
and  payment  of  taxes  on  a  title  defectively 
deduced  will  not  save  the  forfeiture  on  ac- 
count of  those  very  taxes ;  but  that  after  re- 
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ceipt  of  her  dues  the  commonwealth  may 
seize  the  land  itself  in  satisfaction  of  other 
and  further  taxes  on  the  same  land  due 
from  another  person ;  that  is  to  say,  she 
may  receive  taxes  of  the  mistaken  claimant, 
and  may  recover  the  same  taxes  of  the  ap- 
parently true  owner;  that  is,  she  may  re- 
cover double  taxes  upon  the  same  land. 

If  in  any  case  the  construction  of  a  statute 
be  doubtful,  it  is  well  for  the  court,  in  ap- 
plying the  law  to  the  facts,  to  enquire 
whether  the  legislature,  having  the  same 
facts  in  its  mind,  would  have  placed  them 
under  the   operation   of   the   law.     If 

459  we  do  so  in   this  *case,  and  shall  de- 
cide that  the  land    was  forfeited,  we 

must  hold  that  the  legislature  meant  to 
forfeit  lands  as  for  an  omission  to  enter 
and  consequent  nonpayment  of  taxes,  in  a 
case  in  which  the  entry  was  in  fact  made 
and  the  taxes  in  fact  paid. 

It  is  said  that  if  the  defendants  below 
had  proved  title  in  Meshach  Hyatt,  derived 
from  Ignatius  Hayden,  that  then  the  entry 
on  the  land  books  in  his  name  had  been 
valid  and  the  forfeiture  prevented.  It  is 
further  said  Meshach  Hyatt  was  not  such 
owner  or  proprietor  within  the  meaning  of 
the  law  as  might  make  such  entry.  That 
the  chain  of  title  stops  with  Hayden,  and 
that  he  alone  could  make  a  valid  entry;  and 
that  having  omitted  to  do  so,  a  forfeiture 
is  incurred.  These  positions  of  the  plain- 
tiff's lessors,  when  properly  analyzed,  are 
found  to  be,  that  the  commonwealth  has  a 
concern  in  lands  above  and  beyond  the 
taxes  charged  thereon;  that  although  she 
may  and  does  receive  **her  just  demands" 
against  any  specific  parcel  of  land,  yet  she 
may  by  forfeiture  acquire  the  land  itself  in 
addition  to  her  taxes,  and  this  although 
the  tax  payer  regarding  himself  as  owner, 
in  good  faith,  has  complied  with  the  letter 
of  the  law ;  that  she  may  set  up  a  title  in 
a  party  who  long  since  attempted  to  divest 
himself  of  all  title,  who  has  never  since 
set  up  any  claim ;  and  this  for  the  purpose 
of  forfeiting  such  title  to  the  prejudice  of 
subsequent  claimants  who  have  fully  dis- 
charged all  just  demands  against  the  sub- 
ject ;  that  in  every  case  of  devise,  descent, 
lineal  or  collateral,  or  of  conveyance,  if  a 
party  not  in  law  entitled  to  succeed  to  real 
property,  shall  yet  in  good  faith  claim 
title,  cause  it  to  be  entered  and  charged 
with  taxes  which  he  duly  pays,  yet  the  title 
of  the  true  owners  is  forfeited  for  omission 
to  enter  it  on  the  commissioner's  books. 

In  fine,  it  is  insisted,  in  effect,  that  the 
commonwealth  is  a  grand  beneficiary 

460  to  take   advantage  of  all  *mi stakes, 
misconstructions,     or     imperfections 

touching  titles  or  the  transmission  of  titles; 
and  this  without  regard  to  the  fact  that 
her  revenue  derivable  from  the  subjects  of 
the  titles  has  been  fully  paid ;  that  the  reg- 
istry laws  provided  for  the  security  of  cred- 
itors and  purchasers,  shall  be  held  to  apply 
to  the  commonwealth's  claim  of  forfeiture, 
with  only  this  difference,  that  in  the  latter 
extrinsic  proof  may  be  heard  to  defeat  the 
forfeiture. 


I  am  clearly  of  opinion  that  a  forfeiture 
in  this  case  cannot  be  adjudged  to  have 
occurred,  without  a  departure  from  the  let- 
ter and  spirit  of  the  laws :  such  judgment 
could  only  be  sustained  by  maJcing  the 
statute  rigorous  and  unjust  in  the  last  de- 
^ree.  Thus,  I  am  of  opinion  to  reverse  the 
judgment  of  the  Circuit  court,  and  to  render 
judgment  for  the  plaintiffs  in  error. 

Having  found  enough  in  the  record  to 
sustain  a  final  judgment,  I  have  not  deemed 
it  necessary  to  enquire  whether  the  deeds 
from  Hayden  to  Gongh  and  from  Gough  to 
Hyatt  might  have  been  properly  admitted 
to  record  under  the  registry  laws  of  1814, 
1819  and  1850,  and  whether  under  the  deci- 
sion of  this  court  in  Hassler's  lessee  v. 
King,  9  Gratt.  115,  they  may  be  regarded 
as  already  recorded,  or  in  a  condition  to  be 
hereafter  recorded.  Nor  have  I  deemed  it 
necessary  to  consider  whether  the  obvious 
repugnancy  of  the  facts  on  which  the  Cir- 
cuit court  rendered  judgment  should  be  held 
sufficient  cause  of  reversal.  It  is  stated  as 
a  fact  that  the  boundaries  of  the  land 
claimed  by  the  plaintiff's  lessors  are  shown 
by  the  red  lines  on  the  surveyor's  plat ;  yet 
it  is  further  stated  that  certain  other  lines 
on  the  plat  indicated  by  certain  letters 
include  the  land  in  controversy ;  and  judg- 
ment is  given  for  the  land  so  included  by 
the  lettered  lines.  The  judgment  is  thus 
given  for  land  lying  without  Miller's  grant. 
If  either  of  the  two  causes  last  indicated 
should  be  sufficient  to  reverse  the  judgment, 
and  no  other  error  existed,  the  cause 
461  *would  have  to  be  remanded  for  a 
new  trial.  Finding  enough,  however, 
to  justify  a  final  judgment  without  looking 
to  these  causes,  they  become  immaterial  in 
this  case. 

AIvIyEN  and  MONCURE,  Js.,   concurred 
in  the  opinion  of  Samuels,  J. 

DANIEL  and  LEE,  Js.,  dissented. 

-Judgment  reversed. 


462  *Olinger  v.  Shepherd. 

July  Term,  1866,  Lewlsburg-. 

I.  Forcible  Entry  and  Detalnert—Code  of  1949.— In  a 
case  of  forcible  entry  and  detainer  pending  when 
the  Ck>de  of  1849  went  into  operation,  the  sulweqaent 
proceedlngis  may  conform  to  the  provlsioiiB  of  the 
Ck>de. 

a.  Unlawful  Detalnert— EmbodylDff  Complaint  la  San* 
mons.*— It  seems  that  under  the  Code  of  1849  a  sep- 
arate complaint  is  not  necessary  in  a  proceediiur 
for  an  unlawful  detainer:  that  the  only  complaint 
necessary  is  that  embodied  in  the  summons. 

3.  Ejectment  —  Unlawful  Entryt  —  Di«tinctloa{-Tlie 
distinction  between  an  action  of  ejectment  and  a 
proceeding  for  an  unlawful  entry  and  detainer. 

^Unlawful  Detalner-No  Plea-Effect -See  the  prin- 
cipal case  followed  in  Frazier  v.  V.  M.  I.,  81  Vau  ». 

tUnlawful  Detainer.— See  monographic  noU  oo 
''Unlawful  Detainer"  appended  to  Dobson  v.  Culpep- 
per. 28  Gratt.  858. 

^Ejectment  —  Unlawful    Detainer  —  DIstlnctloa  k^ 
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4.  Uolawfnl  Detalnerg— Rlfflit  of  PosseMhrn  Un 

••ry.l— In  a  proceedinff  for  an  unlawful  entry  or 
detainer,  If  tbe  defendant  has  entered  unlawfully, 
the  plaintiff  is  entitled  to  recover  without  any  re- 
gard to  the  question  of  his  right  of  possession: 
And  this,  thoug-h  the  land  from  which  he  is  ousted 
is  the  land  of  the  commonwealth  or  of  the  party 
who  ousted  him. 

%  Unlawful  Bntryl— What  Possession  NecsMsry.1— 
The  possession  to  which  the  proceedluff  for  unlaw- 
ful entry  will  apply,  is  not  confined  to  actual 
occupancy  or  enclosure;  hut  it  is  any  possession 
which  is  sufficient  to  sustain  an  action  of  trespass. 
And  thus  actual  possession  of  a  part  of  a  tract  of 
land  under  a  bonaMeclzXm  and  color  of  title  to  the 
whole,  is  such  a  possession  of  the  whole  or  so  much 
thereof  as  is  not  in  the  adverse  possession  of 
others,  as  will  sustain  this  proceeding-. 

6.  Evidence— Bxtont  of  Possession— Invalid  Deed.!— A 

deed,  though  it  may  be  invalid  to  pass  the  title  it 
purports  to  convey,  may  be  admissible  evidence 
as  a  link  in  plaintiff's  chain  of  title  to  show  the 
bounds  of  the  land  claimed  by  him,  and  the  ex- 
tent of  his  possession. 

On  the  3d  of  June  1850,  John  C.  Olinger, 
the  plaintiff  in  error,  exhibited  his  com- 
plaint before  a  justice  of  the  peace  of  L^e 
county,  that  Alfred  Shepherd,  the  defend- 
ant in  error,  had  unlawfully  turned  him 
out  of  possession  of  a  certain  tenement, 
containing^  by  estimation  two  hundred  acres 
of  land,  with  the  appurtenances,  lying  and 
being  in  the  county  aforesaid :  whereof  he 
prayed  restitution  of  the  possession.  A 
warrant  was  accordingly  issued  in  the 
463  form  prescribed  *by  the  act  of  Feb- 
ruary 12,  1814,  1  Rev.  Code,  ch.  115,  p. 
4S5-4S9,  which  was  then  in  force.  The 
warrant  was  duly  executed  and  returned,  an 
order  of  survey  was  made  and  executed,  and 
the  case  was  continued  from  time  to  time 
until  the  18th  of  October  1852,  when  the 
defendant  pleaded  ** not  guilty,"  to  which 
the  plaintiff  replied  generally;  and  issue 
was  joined  thereon.  A  verdict  was  found 
for  the  plaintiff,  and  that  he  recover  from 
the  defendant  the  possession  of  the  premises 
in  the  complaint  and  warrant  mentioned ; 
on  which  a  judgment  was  rendered  accord- 
ingly^^  

twoen.— The  principal  case  was  cited  in  Power  v. 
Tazewells,  25  Qratt.  780,  as  to  the  distinction  between 
the  action  of  ejectment  and  the  proceeding-  for  un- 
lawful detainer. 

f  Unlftwf  nl  Dstalner— Riff ht  of  Possession  Unneoessary 
to  Sustain  Proceedinr— In  accord  with  the  proposi- 
tion laid  down  in  the  fourth  headnote.  see  the  prin- 
cipal case  cited  in  Davis  v.  Mayo,  82  Va.  99 :  Mears 
V.  Dexter,  86  Va.  884,  11 S.  £.  Rep.  688 :  Moore  v.  Dour- 
lass,  14  W.  Va.  784 ;  Hays  v.  Altlzer,  24  W.  Va.  MO ; 
Duff  V.  Good,  84  W.  Va.  686.  687;  Hukill  v.  Quffey.  87 
W.  Va.  468. 16  S.  E.  Rep.  660 ;  Voss  v.  Kluff,  88  W.  Va. 
615,  18  S.  E.  Rep.  766. 

I  Unlawful  Detainer.— See  monographic  noU  on 
•*Unlawful  Detainer**  appended  to  Dobson  v.  Cul- 
peper,  28  Oratt  852. 

^Unlawful  Entry —What  Possession  Necessary  to  5ns- 
Uln  the  Proceedlnr— See  the  principal  case  cited  in 
Norfolk  City  v.  Cooke.  27  GratL  438  ;  Moore  v.  Dour- 
lass,  14  W.  Va.  782. 


On  the  '  trial  of  the  cause,  the  plaintiff 
offered  to  give  in  evidence  a  deed  purport- 
ing to  be  a  deed  from  Alexander  W.  Mills, 
as  clerk  of  the  (bounty  court  of  L/ee  county, 
to  John  C.  Olinger  for  forty-eight  thousand 
two  hundred  acres  of  land  in  said  county ; 
which  deed  was  duly  recorded,  and  recites 
that  a  tract  of  land  lying  in  said  county* 
containing  forty-nine  thousand  two  hun- 
dred acres,  had  been  returned  delinquent  in 
the  name  of  the  heirs  of  Nathaniel  Taylor, 
for  the  nonpayment  of  taxes  due  thereon 
for  the  year  1834,  which  taxes,  with  the 
damages  thereon,  chargeable  by  law  upon 
the  said  tract  of  land,  amounted  to  the  sum 
of  four  dollars  and  ninety-two  cents;  and 
the  said  tract  having  been  duly  advertised 
according  to  law,  was  offered  for  sale  at 
public  auction  for  cash,  at  the  October  court 
held  for  said  county,  at  the  court-house, 
on  the  21st  of  October  1834,  or  so  much 
thereof  as  would  be  sufficient  to  discbarge 
the  said  arrears  of  taxes  and  damages,  when 
the  said  Olinger  offered  to  pay  the  said  sum 
of  four  dollars  and  ninety- two  cents  for 
forty-eight  thousand  and  two  hundred  acres ; 
and  no  person  offering  to  pay  the  same  for 
a  less  quantity  of  land,  it  was  bid  off  to 
the  said  Olinger ;  and  that  the  said  Olinger 
had  returned  to  the  court  a  fair  plat  and 
certificate  of  his  having  the  same  surveyed 

and  laid  off  in  pursuance  of  an  act  of 
464      the    ^general    assembly;    which    was 

received  by  the  court  and  ordered  to  be 
recorded.  To  the  introduction  of  which 
deed  the  defendant  objected,  unless  the 
plaintiff  would  first  give  in  evidence  a  plat 
and  certificate  of  survey  made  pursuant  to 
the  act  of  the  10th  of  March  1832,  and  all 
other  proceedings  of  record  required  by  the 
act  in  accordance  with  the  provisions  of 
which  the  deed  purports  to  have  been 
made ;  but  the  court  overruled  the  objection. 
Whereupon  the  defendant  further  objected 
to  the  introduction  of  the  deed :  First,  be- 
cause the  deed  recites  that  the  delinquency 
of  the  land  thereby  conveyed  was  in  the 
name  of  Nathaniel  Taylor's  heirs;  whereas 
the  commissioner's  books  for  the  county  of 
Lee  for  the  year  1834,  introduced  by  the 
defendant,  show  said  land  to  be  listed  in 
the  name  of  * 'Taylor's  heirs;"  and  the  de- 
linquent list  of  the  sheriff  of  said  county  for 
said  year,  and  the  list  of  sales  of  lands 
delinquent  for  said  year,  introduced  as 
aforesaid,  show  that  no  delinquency  or  sale 
of  land  occurred,  or  was  made  in  said  year 
in  the  name  of  Nathaniel  Taylor's  heirs. 
Secondly,  because  the  deed,  in  its  metes 
and  bounds,  varied  from  the  plat  and  cer- 
tificate of  survey.  Thirdly,  because  it  ap- 
I)eared  of  record  that  the  return  of  the  sheriff 
of  delinquent  land  for  the  year  1834  was 
made  at  the  October  term  of  the  county 
Court  for  said  year,  instead  of  the  August  or 
September  term  thereof,  as  the  law  required ; 
and  it  appearing  from  the  list  of  sales 
aforesaid  that  the  sale  of  the  land  in  the 
deed  mentioned  was  also  made  at  the  Octo- 
ber term  of  the  court,  it  could  not  have  been 
advertised  according  to  law,  as  recited  in 
the   deed.     Fourthly,   because  the  affidavit 
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required  bj  the  17th  section  of  the  act  of 
10th  of  March  1832  was  not  attached  to  the 
list  of  sales  aforesaid.  And  fifthly,  because 
the  deed  upon  its  face  did  not  state  all  the 
particular  circumstances  of  title,  as  required 
by  the  20th  section  of  the  said  act.  But  the 
court  overruled  these  objections  also, 

465  and    permitted  the  deed  to  *be  given 
fn  evidence  to   the  jury.     To  which 

opinions  of  the  court  the  defendant  ex- 
cepted. 

The  plainti£F  having  given  in  evidence 
the  deed  aforesaid,  offered  no  evidence 
tending  to  show  that  Alexander  W.  Mills 
was  clerk  of  the  said  county  at  the  time  the 
deed  was  executed.  A  patent  to  Nathan 
Fields,  Nathaniel  Taylor  and  John  John- 
ston, dated  the  30th  January  17%,  for  sixty- 
two  thousand  acres  of  land,  was  given  in 
evidence  by  the  defendant ;  and  these  were 
the  only  conveyances  of  title  exhibited  in 
the  cause.  The  plaintiff  introduced  a 
witness,  whose  evidence  tended  to  prove 
that  the  forty-eight  thousand  two  hundred 
acres  of  land  claimed  by  the  plaintiff  is  a 
part  of  the  sixty-two  thousand  acres  em- 
braced in  the  said  patent.  The  defendant 
g^ve  in  evidence  a  certified  printed  list  of 
the  auditor,  made  out  and  deposited  in  the 
clerk's  office  of  Lee  county,  pursuant  to  the 
act  of  1831,  of  lands  forfeited  and  vested  in 
the  president  and  directors  of  the  Literary 
fund,  at  the  sales  of  1816,  which  list  em- 
braced a  tract  of  sixty-two  thousand  acres  in 
the  name  of  Nathan  Fields,  Nathaniel  Tay- 
lor and  John  Johnston.  The  plaintiff  offered 
no  evidence  to  show  that  the  said  tract  was 
redeemed ;  but  showed  that  forty-nine  thou- 
sand two  hundred  acres  of  land  were  charged 
on  the  commissioner's  books  in  1834  in  the 
name  of  Taylor's  heirs;  that  the  same  was 
returned  delinquent  in  that  year  and  solfl ; 
that  the  plaintiff  took  possession  of  part  of 
the  land  purchased  by  him  at  the  time  the 
deed  from  the  clerk  was  executed,  and  has 
continued  in  possession  thereof  up  to  the 
present  time ;  that  the  said  land  was  charged 
to  the  plaintiff  on  the  books  of  the  commis- 
sioner in  1835,  and  has  continued  so  charged, 
without  delinquency,  up  to  the  present  time, 
and  that  it  covers  the  land  in  controversy, 
of  which  the  defendant  took  possession  in 
the  spring  of  1850. 

The  only  evidence  tending  to  prove 

466  that   the    plaintiff   *ever  had   actual 
possession  of  the  land  in  controversy, 

was  that  he  had  actual  possession  of  an- 
other portion  of  the  land  embraced  in  his 
deed,  as  above  stated,  and  there  was  also 
evidence  tending  to  prove  that  the  plaintiff 
refused  to  allow  Barron,  who  had  paid  him 
for  ranging  in  the  adjoining  neighborhood 
the  previous  year,  on  land  in  the  plaintiff's 
deed,  to  range  cattle  on  the  land  in  contro- 
versy for  the  sum  offered  by  him  to  the 
plaintiff,  and  that  Lrcwis  also  ranged  at  the 
same  place  Barron  did,  a  different  year,  by 
leave  of  the  plaintiff. 

The  defendant  offered  in  evidence  a  copy 
of  an  entry  for  two  hundred  acres  of  land, 
and  of  a  survey  for  one  hundred  and  sixty- 
five  acres  of  land,  dated,    the   former   Feb- 


ruary 25th,  and  the  latter  May  13th,  1850, 
made  by  and  for  him  as  assignee  of  William 
N.  G.  Barron,  by  virtue  of  a  Virginia  land 
office  treasury  warrant.  No.  17,964,  dated 
the  26th  September  1849 ;  also  a  receipt  of 
the  register  of  the  land  office,  dated  Feb- 
ruary 27,  1852,  for  the  plat  and  certificate 
of  the  survey  aforesaid.  A  witness  testified 
that  the  survey  made  by  the  plaintiff  in  thi» 
cause  embraced  one  improvement  of  from 
twenty-five  to  twenty-seven  years'  standing, 
and  another  made  twenty  or  twenty-five 
years  ago;  one  of  which  was  abandoned 
and  vacant  when  the  plaintiff  took  posses- 
sion under  his  deed,  and  before  the  sale. 

Whereupon  the  defendant  moved  the  conrt 
to  give  the  jury  the  four  following  instmc- 
tions : 

1.  If  they  believe  from  the  evidence  that 
the  land  claimed  by  the  plaintiff  is  part  of 
the  same  land  patented  to  Nathan  Fields, 
Nathaniel  Taylor  and  John  Johnston  on  the 
30th  day  of  January  17%  for  sixty-two 
thousand  acres,  and  that  the  title  conferred 
b3'  said  patent  was  forfeited  to  the  president 
and  directors  of  the  Literary  fund  in  1816, 
and  that  neither  of  said  patentees  nor  any 

one  claiming  under  them  ever  re- 
467      deemed  *said  land,  then  the  deed  under 

which  the  plaintiff  claims  confers  no 
title,  and  the  jury  must  find  for  the  defend- 
ant. 

2.  If  they  believe  from  the  evidence  that 
the  land  embraced  in  the  deed  under  which 
the  plaintiff  claims  was  forfeited  to  the 
Literary  fund  in  1816,  and  has  not  been 
since  redeemed,  or  that  the  proceedings 
upon  which  the  said  deed  is  founded  are  ir- 
regular, tl^en  it  confers  no  color  of  title 
upon  the  plaintiff,  and  the  jury  must  find 
for  the  defendant. 

3.  If  they  believe  from  the  evidence  that 
the  title  to  the  land  embraced  in  the  plain- 
tiff's deed  was  forfeited  to  the  Literary 
fund  and  not  redeemed  prior  to  the  alleged 
delinquency  thereof  in  1834,  and  that  the  de- 
fendant entered  and  surveyed  the  land  in 
controversy  in  1850,  and  returned  a  plat  and 
certificate  thereof  into  the  land  office  more 
than  six  months  before  the  trial  of  this 
cause,  then  they  must  find  for  the  defend- 
ant. 

4.  If  they  believe  from  the  evidence  that 
the  survey  upon  which  the  plaintifTs  deed  is 
founded  omits  to  state  that  it  did  not  em- 
brace improvements,  and  they  believe  from 
the  evidence  that  it  did  include  improve- 
ments, then  it  is  insufficient  to  support  the 
said  deed,  and  they  must  find  for  the  de- 
fendant. 

But  the  court  refused  to  give  the  said  in- 
structions; and  instead  thereof,  instructed 
them,  that  if  they  shall  believe  from  the 
evidence  that  the  plaintiff  purchased  the 
land  in  controversy  under  a  sale  by  the  sher- 
iff, and  received  a  deed  therefor,  and  took 
possession  of  said  land  under  said  deed,  and 
held  possession  thereof  more  than  seven 
years  under  said  deed  and  before  the  defend- 
ant entered  thereon,  then  the  jury  most 
find  for  the  plaintiff,  notwithstanding  they 
might   believe  the  same  land  was  fo^eited 
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to  the  president  and  directors  of  the  L/iter- 

ary  fund  in  1816.     To  which  opinion  of  the 

court   refusing    to  give   the  four  in- 

468  structions  moved  *for  by  the  defend- 
ant, and  giving  the  instruction  instead 

thereof  as  aforesaid,  he  also  excepted. 

The  judgment  of  the  County  court  was 
afterwards  reversed  by  the  Circuit  court  of 
I^ee,  on  a  writ  of  supersedeas;  whereupon 
the  plaintiff  applied  to  this  court  for  a  su- 
persedeas to  the  judgment  of  the  Circuit 
court,  which  was  awarded. 

Baldwin,  for  the  appellant. 

B.  R.  Johnston,  for  the  appellee. 

MONCURB,  J.,  after  stating  the  case, 
proceeded : 

The  first  objection  taken  to  the  judgment 
of  the  County  court  is,  that  the  proceeding, 
having  been  commenced  before  the  Code 
took  effect,  should  have  been  concluded 
under  the  law  which  was  then  in  force,  and 
should  not  thereafter  have  conformed,  as  it 
did,  to  the  provisions  of  the  Code. 

I  think  the  case  comes  within  the  excep- 
tion contained  in  the  Code,  ch.  126,  {  2,  p. 
800,  and  that  the  proceedings  had  therein 
after  the  Code  took  effect  properly  con- 
formed to  its  provisions.  The  only  differ- 
ence between  the  act  of  February  12,  1814, 
1  Rev.  Code  455,  under  which  this  case  was 
commenced,  and  the  Code,  ch.  134,  p.  556, 
under  which  it  was  concluded,  seems  to  be 
in  the  mode  and  form  of  proceeding.  Each 
provides  a  summary  remedy  for  the  same 
wrong,  to  wit,  a  forcible  or  unlawful  entry, 
or  an  unlawful  detainer.  The  same  evidence 
which  was  necessary  to  sustain  the  remedy 
under  the  old  law  is  necessary  to  sustain  it 
under  the  new ;  except  in  this,  that  under 
the  new  law  the  complaint  is  general,  of  an 
unlawful  withholding  from  the  plaintiff  the 
premises  in  question ;  and  may  be  sus- 
tained by  evidence  of  such  unlawful  with- 
holding, whether  the  possession  was 
acquired  by  the  defendant  forcibly,  unlaw- 
fully,    or    lawfully    and    peaceably; 

469  whereas,  under  the  old  law,  *the  com- 
plaint was  several,  of  a  forcible,  or  an 

unlawful  entry,  or  an  unlawful  detainer; 
and  the  subsequent  proceedings  and  the  evi- 
dence, conformed  to  the  nature  of  the  par- 
ticular complaint.  In  all  cases,  however, 
whether  under  the  old  law  or  the  new,  to  sus- 
tain the  complaint  it  is  necessary  for  the 
jury  in  effect  to  find  that  at  the  date  of  the 
complaint  the  defendant  unlawfully  with- 
held the  possession  from  the  plaintiff,  and 
that  he  did  not  so  withhold  it  for  three  years 
before.  Such  was  the  effect  of  a  special 
finding  for  the  plaintiff  in  the  form  pre- 
scribed by  the  old  law,  and  such  is  the  effect 
of  a  general  finding  for  the  plaintiff  under 
the  new.  The  complaint  under  the  new  law 
is,  '*that  the  defendant  is  in  possession," 
and  as  it  is  said,  ^^unlawfully  withholds 
from  the  plaintiff  the  premises  in  question." 
The  defendant  either  pleads  or  makes  de- 
fault ;  and,  in  the  former  case,  his  plea  is 
**not  guilty."  Whether  he  pleads  or  makes 
default,  a  jury  is  impaneled  to  try 
''whether    he    unlawfully    withholds     the 


premises  in  controversy. "  If  it  appear  that 
the  plaintiff  was  forcibly  or  unlawfully 
turned  out  of  possession,  or  that  it  was  un- 
lawfully detained  from  him,  unless  it  also 
appear  that  the  defendant  has  held  or  de- 
tained the  possession  for  three  years  before 
the  date  of  the  summons,  the  verdict  shall 
be  for  the  plaintiff,  &c.  But  it  is  said  that 
the  complaint  in  this  case  was  in  the  form 
prescribed  by  the  old  law,  that  the  defend- 
ant unlawfully  turned  the  plaintiff  out  of 
possession ;  and  did  not  charge,  as  the  com- 
plaint under  the  new  law  does,  that  the 
defendant,  at  the  date  or  exhibition  of  the 
complaint,  was  in  possession  and  unlawfully 
withheld  from  the  plaintiff  the  premises  in 
question ;  and  it  is  therefore  contended  that 
the  issue  on  the  plea  of  not  guilty  did  not 
involve  these  facts,  and  that  they  were  not 
found  by  the  jury  in  their  verdict  for  the 
plaintiff.  I  think  these  facts  were,  in 
effect,  involved  in  the  issue  and  found 

470  by  the  jury.     The  complaint  *not  only 
charged  that  the  defendant  unlawfully 

turned  the  plaintiff  out  of  possession,  but 
prayed  restitution  of  the  possession ;  which 
implied  that  the  defendant  still  withheld 
the  possession  from  the  plaintiff.  The  jury 
was  impaneled  to  try  whether  the  defend- 
ant unlawfull3^  withheld  the  premises  in 
controversy,  which  was  in  effect  the  issue 
on  the  plea  of  not  guilty.  The  verdict  of 
the  jury  was  for  the  plaintiff,  and  **that 
he  recover  from  the  defendant  the  posses- 
sion of  the  premises  in  the  complaint  and 
warrant  mentioned. '  *  The  only  effect  which 
the  form  of  the  complaint  could  have  had 
upon  the  case  was  to  require  proof  that  the 
possession  of  the  defendant  was  acquired 
by  an  unlawful  entry.  This  objection  was 
not  made  by  the  defendant  in  the  County 
court.  On  the  contrary,  if  it  was  erroneous 
to  conform  the  proceedings  which  occurred 
in  the  case  after  the  Code  took  effect,  to  the 
provisions  thereof,  he  committed  the  first 
error  by  pleading  **not  guilty." 

Before  I  leave  this  branch  of  the  subject, 
it  may  be  proper  to  say,  by  way  of  explana- 
tion, that  I  do  not  consider  a  separate  com- 
plaint to  be  now  necessary,  but  the  only 
complaint  which  the  present  law  seems  to 
contemplate,    is  embodied  in  the  summons. 

The  other  objections  taken  to  the  judg- 
ment of  the  County  court  are  to  the  admis- 
sion of  the  deed  mentioned  in  the  first  bill 
of  exceptions  as  evidence  to  the  jury;  and 
to  the  giving  and  refusing  instructions,  as 
mentioned  in  the  second  bill  of  exceptions. 

This  case  seems  to  have  been  treated, 
both  in  the  County  and  Circuit  courts,  as 
an  action  of  ejectment,  instead  of  an  action 
of  unlawful  entry ;  and  to  that  cause  the 
supposed  errors  which  have  arisen  in  the 
case  are  justly  attributable. 

There  is  a  material  difference  between  an 

action  of  ejectment  and  an  action  of  forcible 

or  unlawful  entry.     The  title  or  right 

471  of    possession  is  always  involved  ^in 
the   trial  of  an  action  of  ejectment. 

The  plaintiff  cannot  recover  without  show- 
ing that  he  is  entitled  to  the  possession ; 
and    the  defendant,    without    having  any 
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rig^ht  to  the  possession  himself,  may  gen- 
erally prevent  a  recovery  by  the  plaintiff, 
by  showing  an  outstanding  right  of  posses- 
sion in  another.  The  remedy  for  a  forcible 
or  unlawful  entry  was  designed  to  protect 
the  actual  possession,  whether  rightful  or 
wrongful,  against  unlawful  invasion,  and 
to  afford  summary  redress  and  restitution. 
The  entry  of  the  owner  is  unlawful  if  for- 
cible, and  the  entry  of  any  other  person  is 
unlawful,  whether  forcible  or  not.  If  the 
defendant  enters  unlawfully,  the  plaintiff 
is  entitled  to  recover,  without  any  regard 
to  the  question  of  his  right  of  possession. 
His  actual  possession,  of  itself,  gives  him 
a  right  of  possession  against  any  person 
not  having  a  right  of  entry.  That  the  land 
belongs  to  the  commonwealth  will  make  no 
difference.  There  can,  it  is  true,  be  no 
adversary  possession  against  the  common- 
wealth. But  a  person  may  be  in  actual 
possession  of  the  land  of  the  common- 
wealth, and  will  be  entitled  to  all  the  rem- 
edies which  the  law  provides  for  the 
protection  of  the  actual  possession  against 
tortfeasors.  Any  possession  is  a  legal  pos- 
session against  a  wrongdoer.  Graham  v. 
Peat,  1  E^st  244;  Harker  v.  Berkbeck,  3 
Bur.  1556.  Proof  \)f  an  actual  and  exclusive 
possession  by  the  plaintiff,  even  if  it  be 
by  wrong,  is  sufficient  to  support  the  action 
of  trespass  against  a  mere  stranger  or 
wrongdoer,  who  has  neither  title  to  the  pos- 
session himself  nor  authority  from  the  legal 
owner.  2  Greenl.  Ev.  {  618.  In  a  case 
reported  in  4  Leon.  184,  and  Godb.  133,  it 
appears  that  Anderson,  C.  J.,  said,  '*If  one 
intrude  upon  the  possession  of  the  king, 
and  another  man  entereth  upon  him,  he 
shall  not  have  an  action  of  trespass  for  that 
entry ;  for  that  he  who  is  to  have  and  main- 
tain trespass  ought  to  have  a  posses- 
sion. But  in  such  case  he  hath  not  a 
472  ^possession,  for  every  intruder  shall 
answer  to  the  king  for  his  whole  time, 
and  every  intrusion  supposeth  the  possession 
to  be  in  the  king."  But  it  was  decided  in 
the  subsequent  case  of  Johnson  v.  Barret, 
Aleyn's  R.  10,  that  an  intruder  upon  the 
king's  possession  might  have  an  action  of 
trespass  against  a  stranger.  And  the  same 
principle  is  stated  in  7  Com.  Dig.  Trespass, 
b.  2,  p.  510,  marg.  493,  where  the  case 
reported  by  Aleyn  is  referred  to,  but  not  the 

?revious  case  reported  by  Leon,  and  Godb. 
^he  weight  of  authority  seems  therefore  to 
be  in  favor  of  the  principle  as  laid  down  in 
Com.  See  also  Cutts  v.  Spring,  15  Mass. 
R.  135;  and  Inhab.  Barnstable  v.  Thacker, 
3  Mete.  R.  239. 

If  a  person  in  possession  of  public  land 
may  maintain  trespass  against  a  stranger,  a 
fortiori  he  may  maintain  forcible  or  unlaw- 
ful entry  against  him.  S^orcible  entry  may 
be  maintained  where  trespass  cannot;  as 
for  instance,  against  the  owner  of  the  land ; 
who  may  defend  himself  against  an  action 
of  trespass  by  the  plea  of  liberum  tenemeti- 
tum.  Hyatt  v.  Wood,  4  John.  R.  950.  The 
owner  of  the  land,  having  a  right  of  entry, 
will  not  commit  a  trespass  by  entering, 
though    with  force,  unless  he  also  commit 


a  breach  of  the  peace.  The  law  will  not 
give  damages  against  him  in  an  action  of 
trespass  quare  clausum  fregit,  bnt  will 
compel  him  to  restore  the  possession  in  an 
action  of  forcible  entry.  That  the  defend- 
ant, in  an  action  of  forcible  entry,  cannot 
defend  himself  by  showing  that  the  land  in 
controversy  is  a  part  of  the  public  domain, 
has  been  decided  in  Alabama,  Cunningham 
V.  Green,  3  Alab.  R.  127,  and  in  Tennessee, 
Pettyjohn  v.  Akers,  6  Yerg.  R.  448 ;  and  I 
am  not  aware  that  the  contrary  has  been 
decided  any  where.  I  can  see  no  reason  for 
a  different  rule  in  regard  to  public  and 
private  lands.  There  is  the  same  reason 
for  the  protection  of  the  actual  possession 
against  unlawful  invasion  in  both  cases. 
The  plaintiff  in  the  action  is  not  suing 

473  for  Mamages,  but  to  have  the  posses- 
sion restored   to   him;  and    when   he 

shows  that  he  has  been  turned  out  of  pos- 
session forcibly,  or  by  one  having  no  right 
to  do  so,  he  has  made  out  his  right  to  res- 
titution, which  cannot  be  defeated  by  any 
evidence  in  regard  to  the  title  or  right  of 
possession.  The  judgment  has  only  the 
effect  of  placing  the  parties  in  statn  quo.  It 
settles  nothing,  even  between  them,  in  re- 
gard to  the  title  or  right  of  possession :  it 
being  declared  by  law  that  *'No  snch  judg- 
ment shall  bar  any  action  of  trespass  or 
ejectment  between  the  same  parties,  nor 
shall  any  such  verdict  be  conclusive,  in  any 
such  future  action,  of  the  facts  therein 
found."    Code,  p.  557,  {  4. 

But  what  is  the  nature  of  the  jxisaession 
to  which  this  summary  remedy  applies?  It 
is  certainly  not  confined  to  a  possession  by 
actual  occupancy  or  enclosure.  I  think  it 
applies  to  any  possession  which  is  sufficient 
to  sustain  an  action  of  trespass.  Title 
draws  after  it  possession  of  property  not  in 
the  adverse  possession  of  another.  Actual 
possession  of  part  of  a  tract  of  land  under  a 
bona  fide  claim  and  color  of  title  to  the 
whole,  is  possession  of  the  whole,  or  so 
much  thereof  as  is  not  in  the  adverse  pos- 
session of  others.  This  is  the  general 
principle,  and  it  applies  to  the  remedy  in 
question.  It  has  been  decided  in  Kentucky 
that  actual  residence  on  one  part  of  a  tract, 
claiming  the  whole,  is  a  possession  of  the 
unenclosed  part,  within  the  meaning  of  the 
act  against  forcible  entries.  Vanhome  v. 
Tilley,  1  Monr.  R.  50.  If  this  be  a  sound 
principle  of  law,  as  I  doubt  not  it  is,  it  ap- 
plies to  the  land  of  the  commonwealth  as 
against  persons  not  lawfully  claiming  under 
her.  See  Cunningham  v.  Green,  3  Alab. 
127.  Of  course  her  rights  cannot  be  affected 
by  any  kind  of  possession  of  her  land. 

Applying  these  principles    to   this  case, 

there  can  be  no  doubt  of  the  plaintiff's  right 

to  recover,  if  the   facts  were  according   to 

the    respective    pretensions    of    the 

474  ^parties.     The  plaintiff  being  in  the 
actual  possession  of  a  part  of  a  large 

tract  of  land,  claiming  the  whole  under  a 
deed  conveying  it  to  him  by  metes  and 
bounds,  and  having  continued  in*  snch  pos- 
session for  more  than  fifteen  years,  paying 
taxes  on  the  whole  tract,   and  which  dnr- 
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ing  all  that  time  was  charged  to  him  on  the 
books  of  the  commissioner,  the  defendant, 
within  three  years  before  the  institution  of 
the  suit,  entered  and  took  possession  of  a 
part  of  the  land  not  in  the  actual  occupancy 
of  the  plaintiff,  claiming  it  under  an  entry 
and  survey  made  for  the  purpose  of  obtain- 
ing a  patent,  upon  the  ground  not  that  it 
was  waste  and  unappropriated  land,  but 
that  it  was  part  of  a  large  tract  of  land 
which  had  become  vested  in  the  president 
and  directors  of  the  Literary  fund,  under 
the  act  of  1814,  2  Rev.  Code,  p.  550,  {  30. 
We  have  seen  that  possession  of  part  of  a 
tract  of  land,  under  claim  and  color  of  title 
to  the  whole,  is  possession  of  the  whole, 
and  that  this  principle  applies  to  the  land 
of  the  commonwealth  as  against  persons 
not  lawfully  claiming  under  her.  The  de- 
fendant claims  under  her,  but  not  lawfully ; 
the  land  not  being  waste  and  unappropri- 
ated, and  therefore  not  liable  to  entry,  sur- 
vey and  patent,  even  though  the  title  be 
vested  in  the  president  and  directors  of  the 
Literary  fund.  It  is  un  necessary  to  enquire 
what  would  have  been  the  relative  rights  of 
the  parties  if  the  defendant  had  obtained  a 
patent  for  the  land  in  controversy  before 
the  institution  of  this  suit.  The  land  not 
being  patentable,  he  was  a  mere  trespasser 
in  making  the  entry  and  survey,  and  is 
bound  to  restore  the  possession  to  the  plain- 
tiff from  whom  it  was  unlawfully  taken. 

The  case, then,  on  its  merits,  seems  clearly 
to  be  with  the  plaintiff,  who  is  entitled  to 
have  the  judgment  of  the  County  court  in 
his  favor  affirmed,  unless  there  be  some 
error  in  the  rulings  of  that  court,  which 
requires  its  reversal.  The  case,  as 
475  before  observed,  *was  treated  in  that 
court,  as  well  as  the  Circuit  court,  as 
an  action  of  ejectment,  and  the  questions 
raised  and  decided  were  appropriate  to  that 
rather  than  an  action  of  unlawful  entry. 
Still  I  think  there  are  no  errors  in  the  judg- 
ment of  the  County  court  to  the  prejudice 
of  the  defendant. 

Those  questions  arise  on  the  two  bills  of 
exceptions  taken  in  the  case.  That  arising 
on  the  first  is  as  to  the  admissibility  of  the 
deed.  There  can  be  no  doubt  about  the  ad- 
missibility of  the  deed  as  evidence,  if  the 
facts  stated  in  the  second  bill  of  exceptions 
be  referred  to ;  as  they  clearly  show  that 
the  deed  was  admissible  as  color  of  title, 
and  for  the  purpose  of  showing  the  metes 
and  bounds  of  the  tract  claimed  by  the 
plaintiff  under  the  deed,  and  of  part  of 
which  he  took  actual  possession.  The  gen- 
eral rule  certainly  is,  that  facts  stated  in 
one  bill  of  exceptions  cannot  be  noticed  by 
an  appellate  court  in  considering  another. 
1  Rob.  Pr.  347.  There  may  be  exceptions 
to  this  rule  where  the  reasons  on  which  it 
rests  do  not  apply.  Perkins*  adm'r  v.  Haw- 
kins' adm'x,  9  Gratt.  649.  The  second  bill 
of  exceptions  showing  that  the  deed  was 
clearly  admissible,  and  that  no  additional 
evidence  could  have  rendered  it  inadmis- 
sible, it  would  seem  to  be  vain  to  reverse 
the  judgment  for  the  supposed  error  in  ad- 
mitting it  before  other  evidence  was  offered 


which  rendered  it  admissible.  But  without 
deciding  whether  this  is  an  exception  to  the 
general  rule  before  mentioned,  and  without 
lookin  wo  the  facts  stated  in  the  second  bill 
of  exceftions,  I  think  the  deed  was  admis- 
sible evidence.  It  is  a  link,  and  it  seems 
to  me  a  necessary  link,  in  the  chain  of  the 
plaintiff's  evidence.  One  of  the  questions 
necessarily  involved  in  the  case  is,  whether 
the  plaintiff  was  in  possession  of  the  land 
when  the  wrong  complained  of  by  him  was 
committed?  A  man  can  rarely  be  in  the 
actual  occupancy  of  every  foot  of  his 

476  land.     His  possession  of  part  of  *it  is 
generally    constructive,    and   results 

from  his  actual  occupancy  of  another  part, 
under  claim  and  color  of  title  to  the  whole. 
The  deed  under  which  he  enters* and  claims 
is  then  a  necessary  part  of  his  evidence  to 
show  the  metes  and  bounds  of  his  posses- 
sion. It  cannot  therefore  be  said,  when  he 
offers  the  deed  in  evidence,  that  it  is  irrel- 
evant and  inadmissible.  If  no  evidence  be 
offered  to  support  the  deed,  and  prove  that 
possession  was  taken  under  it  of  the  land 
thereby  conveyed,  or  some  part  thereof,  the 
plaintiff's  chain  of  evidence  may  be  incom- 
plete, and  may  be  objected  to  on  that 
ground,  but  not  on  the  ground  that  the 
deed  was  not  a  proper  link  in  the  chain. 
The  deed  being  a  proper  link  in  the  chain 
of  evidence,  it  will  be  presumed  in  favor 
of  the  judgment  that  the  other  necessary 
links  were  supplied  before,  at  the  time,  or 
after  the  deed  was  offered.  Flannagan  v. 
Grimmet,  10  Gratt.  421.  Specific  objections 
were  made  to  it,  which,  if  well  founded, 
affected  its  validity  as  a  transfer  of  title ; 
but  whether  well  founded  or  not,  left  it  still 
admissible  evidence  of  the  metes  and  bounds 
of  the  land  in  controversy,  and  of  the  ex- 
tent of  the  plaintiff's  possession.  The  mo- 
tion was  not  to  exclude  the  deed  only  as 
evidence  of  a  valid  transfer  of  title,  but  to 
exclude  it  altogether;  and  was  therefore 
properly  overruled,  if  the  deed  was  admis- 
sible for  any  purpose. 

The  questions  arising  on  the  8econ4  bill 
of  exceptions  are,  as  to  the  instructions 
refused  and  given  by  the  court.  I  think  the 
four  instructions  moved  for  by  the  defend- 
ant were  properly  refused  by  the  court. 
The  first  was  properly  refused,  because 
even  if  the  deed  conferred  no  title,  it  did 
not  follow  that  the  jury  should  find  for  the 
defendant.  The  plaintiff,  even  if  he  had  no 
title,  had  a  right  to  recover  if  he  was  un- 
lawfully dispossessed  by  the  defendant 
within  three  years  before  the  institution 
of  the  suit.     The  second  was  properly 

477  ^refused,     because,    notwithstanding 
the  facts  supposed  in  that  instruction, 

the  deed  gave  color  of  titie  to  the  plaintiff ; 
and  whether  it  did  or  not,  he  had  a  right  to 
recover,  if  he  was  unlawfully  dispossessed 
by  the  defendant  as  aforesaid.  The  third 
was  properly  refused,  because  the  land  in 
controversy  not  being  waste  and  unappro- 
priated, and  therefore  not  liable  to  entry, 
survey  and  patent,  the  defendant's  entry 
was  unlawful,  and  the  plaintiff  was  entitled 
to  recover  possession  in  this  suit,   notwith- 
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standing  the  defendant  may  have  entered 
and  surveyed  the  land  in  1850,  and  returned 
a  plat  and  certificate  thereof  into  the  land 
office  more  than  six  months  before  the  trial 
of  the  suit.  The  fourth  was  propprly  re- 
fused, for  the  same  reasons  which  made  it 
proper  to  refuse  the  jfirst  and  second.  I  do 
not  admit,  however,  that  it  was  necessary 
to  state  in  the  survey  on  which  the  plain- 
tiff's deed  was  founded,  whether  or  not  any 
improvements  were  included  on  the  land, 
nor  that  in  the  absence  of  such  a  statement, 
evidence  dehors  the  proceedings  would  be 
admissible  to  show  the  existence  of  such 
improvements.  On  that  subject  I  express 
no  opinion,  it  being  unnecessary  to  do  so. 
I  am  also  of  opinion,  that  there  is  no  error 
in  the  instruction  which  was  ^iven  by  the 
court ;  at  least  none  to  the  prejudice  of  the 
defendant.  This  instruction,  like  the  rest, 
regarded  the  case  as  an  action  of  ejectment, 
and  is  wholly  inappropriate  to  an  action  of 
unlawful  entry.  Whether  the  proposition 
therein  asserted  would  be  correct  or  not  in 
an  action  of  ejectment,  it  does  not  seem  to 
be  untrue,  though  irrelevant  and  unneces- 
sary, in  an  action  of  unlawful  entry.  If, 
as  we  have  seen,  the  plaintiff  would  be  en- 
titled to  recover  in  this  action  on  the  facts 
supposed  in  the  instruction,  without  regard 
to  the  length  of  his  possession,  a  fortiori  he 
would  be  so  entitled  if  he  continued  to  hold 
possession  more  than  seven  years  before 
the  defendant's  entry. 

478  *In  regard  to  all  the  questions  aris- 
ing upon  the  two  bills  of  exceptions  in 
this  case,  I  refer  to  what  is  said  by  Judge 
Lee  in  Kincheloe  v.  Tracewells,  11  Gratt. 
587,  608-9,  which  seems  to  be  as  applicable 
to  this  case  as  that.  I  also  refer  to  the 
opinion  of  Judge  Daniel  in  Tappscott  v. 
Cobbs,  11  Gratt.  172,  as  having  a  material 
bearing  upon  some  of  the  questions  arising 
in  this  case,  even  in  their  application  to  an 
action  of  ejectment. 

I  am  for  reversing  the  judgment  of  the 
Circuit  court  and  affirming  that  of  the 
County  court. 

SAMUELS  and  LEE,  Js.,  concurred  in 
the  opinion  of  Moncure,  J. 

ALLEN,  P.,  and  DANIEL,  J.,  dissented. 

Judgment  of  the  Circuit  court  reversed ; 
and  that  of  the  County  court  affirmed. 


479  *Hughes  &  Wife  v.  Johnston. 

July  Term,  1856,  Lewisburff. 
(Absent  Dantkl  and  Samttkls,  Js.) 

I.  Appellate  Practice—Interlocutory  Decree— Appeal 
Improvldently  Awarded.— If  an  appeal  from  an  In- 
terlocutory order  or  decree  is  allowed,  and  the 
Court  of  appeals  is  of  opinion  tbat  It  should  have 
been  proceeded  in  further  before  the  appeal  was 
allowed,  it  will  be  dismissed  as  improvidenlly 
awarded. 

a.  Same— Same— Same— Case  at  Bar— A  bill  is  filed  in 
1886  by  an  executor  and  sruardian.  charging-  that 
the  personal  estate  of  his  testator  is  not  sufficient 


to  pay  his  debts:  and  that  it  is  for  the  interest  of  the 
Infants  to  sell  their  land;  and  that  he  had  made  a 
contract  for  the  sale  of  the  land  which  he  deemed 
hiffhly  beneficial  to  the  infants.  The  bill  U  not 
sworn  to;  nor  does  it  appear  that  theitestimony  was 
taken  in  the  presence  of  the  guardian  ad  litem,  or 
upon  interrogatories  agreed  to  by  him.  In  the 
same  year  a  decree  is  made  confirming  tbe  sale, 
and  authorizing-  and  directing  the  executor  as 
commissioner  to  convey  the  land  upon  the  pay- 
ment or  securing-  of  the  purchase  money;  and 
directing  him  to  report  to  the  court.  The  cause  is 
continued  regularly  until  184&,  when,  on  the 
motion  of  the  plaintiff,  an  order  is  made  for  the 
settlement  of  the  guardian's  accounts:  And  then 
the  cause  Is  continued  until  January  1863,  when 
the  death  of  one  of  the  infants  and  the  marriage 
of  the  other  is  sug-g-ested:  And  the  husband  and 
wife  obtain  an  appeal  from  the  decree  of  I8K. 
HxiiD: 

I.  Same— Same— Same— Same.— The  appeal  was  im- 
provldently allowed,  and  should  be  dismissed, 
a.  SaoM— Same— 5ame— Same.*— The  cause  should 
be  sent  back,  and  the  plaintiff  required  to  amend 
his  bill  and  make  the  purchaser  and  those  clalm- 
inff  under  him,  parties.  He  should  be  allowed 
to  make  the  affidavit  prescribed  by  S  Itt.  of  the 
act,  1  Rev.  Code  406,  concemiuflr  cmardians.  and 
to  show,  if  he  can,  that  the  evidence  was  property 
taken;  and  both  parties  should  be  allowed  ta 
introduce  further  evidence.  And  if  upon  taking 
the  proper  accounts,  and  the  evidence  intro- 
duced, it  shall  appear  that  the  sale  was  neces- 
sary under  the  facts  existing-  at  tbe  time,  and 
was  fairly  made,  and  for  a  full  price,  the  same 
is  not  to  be  set  aside  on  account  of  the  irtesrular- 
ities  in  the  proceedings. 

4S0  *In  May  1833   John  H.    Fulton   and 

Beverley  R.  Johnston,  executors  of 
Charles  C.  Johnston  deceased,  and  guardians 
of  his  two  Infant  children,  filed  their  bill 
in  the  Circuit  court  of  Waahingfton  county 
against  the  said  infants,  to  have  a  sale  of 
a  tract  of  land  descended  to  them  from  their 
father.  In  their  bill  they  state  that  there 
was  a  considerable  sum  due  for  the  purchase 
money  of  the  land ;  that  the  personal  estate 
of  their  testator  was  not  sufficient  to  pay 
his  debts,  and  that  it  was  for  the  interest 
of  the  infants  that  the  land  should  be  aold« 
That  so  believing,  they  had  made  a  contract 
for  the  sale  of  the  land  to  Robert  Beattie  at 
the  price  of  seven  thousand  dollars,  which 
they  considered  highly  advantageous  to  the 
infants;  and  they  ask  that  the  aaid  sale 
may  be  confirmed.  This  bill  was  not  sworn 
to  by  the  plaintiffs. 

At  the  same  term  of  the  court  a  guardian 
ad  litem  was  appointed  for  the  infants,  to 
defend  them  in  the  suit;  and  he  answered, 
submitting  their  rights  to  the  protection  of 
the  court.  Afterwards  the  bill  was 
amended,  making  the  heirs  of  the  infants 
parties  defendants. 

*See  principal  case  cited  and  followed  In  liondofis 
V.  Echols,  17  Gratt  19. 

Jodicial  Sale*— Validity  of—NotlGeto  Pordmser.-See 
principal  case  cited  in  Estill  v.  McClintic  II  W.  Va. 
425;  Heermans  v.  Montaffue  (Va.).  90  S.  E.  Rep.  904.  S 
Va.  Dec.  6;  foot-note  to  Londons  v.  Echols.  17  Gratt. 
115l 
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Depositions  were  taken  by  the  plaintiffs 
in  relation  to  the  condition  of  the  land,  and 
to  show  that  it  was  for  the  interest  of  the 
infants  that  it  should  be  sold :  but  it  does 
not  appear  that  these  witnesses  were  exam- 
ined in  the  presence  of  the  gttardian  ad 
litem,  or  upon  interrogatories  agreed  upon 
by  the  plaintiffs  and  the  guardian. 

In  June  1836  the  cause  came  on  to  be 
heard,  when  the  court,  upon  the  personal 
knowledge  of  the  judge  of  the  tract  of  land, 
as  well  as  the  matters  contained  in  the 
record,  being  satisfied  that  the  sale  made  to 
Beattie  was  judicious  and  highly  beneficial 
to  the  infant  defendants,  decreed  that  said 
sale  be  confirmed :  And  Beverley  R.  John- 
ston, who  was  appointed  a  commissioner  for 
the  purpose,  was   directed,    upon   the 

481  payment  *of  the  purchase  money,   or 
upon  its  being  secured  by  a  lien  upon 

the  land,  to  convey  the  same  to  the  said 
Beattie,  with  special  warranty ;  and  to  re- 
port his  proceedings  to  the  court.  • 

From  this  time  the  cause  was  regularly 
continued  until  October  1845,  when,  on  the 
motion  of  the  plaintiffs,  a  commissioner 
was  directed  to  state  their  accounts  as 
guardians  of  the  infant  defendants,  and 
report  the  same  to  the  court.  And  then  the 
cause  was  continued  until  January  1853, 
when  the  death  of  one  of  the  infant  defend- 
ants, and  the  marriage  of  the  other  to  Rob- 
ert W.  Hughes,  was  suggested,  and  the  suit 
was  revived  in  the  name  of  Johnston,  the 
surviving  executor  and  guardian,  against 
Hughes  and  wife ;  who  thereupon  applied  to 
this  court  for  an  appeal  from  the  decree  of 
May  1836;  which  was  allowed. 

J.  W.  Sheffey  and  Patton,  for  the  appel- 
lants. 
Stuart  and  Baldwin,  for  the  appellee. 

ALLEN,  P.,  delivered  the  opinion  of  the 
court: 

The  court  is  of  opinion,  that  as  by  the 
Code,  p.  684,  ch.  182,  {  10,  it  is  provided, 
that  ''the  petition  shall  be  rejected,  when 
it  is  for  an  appeal  from  an  interlocutory 
decree  or  order  in  a  case,  which  the  court 
or  judge  to  whom  it  is  presented  deems  it 
most  proper  should  be  proceeded  in  farther 
in  the  court  below  before  an  appeal  is  al- 
lowed therein,*'  it  is  equally  competent  for 
the  appellate  court  after  an  appeal  has  been 
allowed,  to  dismiss  the  same  as  having  been 
improvidently  granted  and  remand  the  case, 
if  it  deems  the  case  to  be  one  in  which 
justice  to  all  interested,  makes  it  proper  that 
it  should  be  proceeded  in  farther  in  the 
court  below,  before  concluding  the  rights  of 
the  parties  interested  in  the  decree,  by  re- 
versing or  affirming  the  same. 

And  it  appearing  that  the  interloc- 

482  utory  decree  complained  *of   in    this 
case  was  rendered  on  the  1st  of  June 

1836,  whereby  a  contract  of  sale  in  the  bill 
and  proceedings  set  out,  as  having  been 
theretofore  made  with  Colonel  Robert  Beat- 
tie  was  confirmed,  and  a  conveyance  of  the 
land  sold  was  directed  to  be  made  by  a  com- 
missioner to  said  Beattie,  upon  the  purchase 
money  being  paid  or  secured;  that  since 
then    no  proceedings  besides   continuances 


have  been  taken  in  the  cause,  except  an 
order  directing  a  settlement  of  the  guardian 
account,  made  at  the  October  term  1845, 
and  an  entry  made  in  the  year  1853,  sug- 
gesting the  death  of  one  of  the  heirs  of 
Charles  C.  Johnston,  the  marriage  of  the 
other,  and  a  revivor  of  the  cause  against 
the  surviving  executor  and  guardian ;  the 
court  is  of  opinion  that  it  could  not  act 
upon  the  appeal  after  such  a  lapse  of  time, 
and  in  the  present  condition  of  the  record, 
without  the  hazard  of  injustice. 

The  purchaser  is  no  party  to  the  record ; 
it  does  not  appear  whether  he  acquiesced  in 
said  interlocutory  decree  confirming  his 
contract  for  the  purchase  of  the  land ;  and 
if  he  has  acquiesced,  whether  he  has  paid 
the  purchase  money,  or  received  a  convey- 
ance. If  the  purchase  has  been  completed, 
he  has  an  interest  in  the  decree,  which 
should  not  be  disturbed  until  he  has  been 
made  a  party  and  had  an  opportunity  of 
being  heard  in  support  thereof. 

The  court  is  further  of  opinion,  that  in 
the  present  condition  of  the  record  it  would 
be  unjust  to  the  appellee  to  express  any 
opinion  upon  the  alleged  errors  in  said  in- 
terlocutory decree.  The  propriety  of  the 
sale  must  be  determined  by  ascertaining 
the  condition  of  the  estate  at  the  time  when 
the  sale  was  made.  If  the  sale  was  neces- 
sary under  the  facts  then  existing,  and  was 
fairly  made  for  a  full  price,'  it  does  not  fol- 
low that  mere  irregularities  in  the  proceed- 
ings, if  any  such  occurred,  would  make  it 
necessary  to  set  the  same  aside  upon  .  a 
final  hearing.  But  whether  such  sale 
483  *was  proper  or  not  cannot  be  correctly 
determined  until  an  account  of  the 
liabilities  and  assets  of  the  estate  is  taken : 
And  the  executorial  and  guardian  accounts 
should  be  settled,  and  an  enquiry  made  as 
to  the  payment  of  the  purchase  money  of 
said  land  and  the  application  thereof,  before 
any  final  decree  is  pronounced. 

To  bring  all  these  matters  properly  before 
the  court  for  adjudication,  the  appellee 
should  be  required  to  amend  his  bill  and 
make  the  said  Robert  Beattie,  the  purchaser 
of  said  land,  and  those  claiming  under  him, 
if  any,  parties  defendants ;  proper  accounts 
should  be  ordered  and  taken ;  leave  should 
be  given  to  the  appellee  to  file  the  affidavit 
prescribed  by  the  16th  section  of  the  act  of 
1819,  1  Rev.  Code,  p.  405,  concerning  guard- 
ians; and  to  show  if  he  can  that  the  deposi- 
tions of  the  witnesses  filed  had  been  taken 
in  presence  of  the  guardian  ad  litem,  or 
upon  interrogatories  agreed  upon  by  him; 
and  leave  should  be  given  to  both  parties 
to  take  further  testimony,  so  as  to  enable 
the  court  upon  a  final  hearing,  to  decide  the 
cause  with  all  the  parties  in  interest  before 
it,  and  in  view  of  all  the  circumstances 
entitled  to  consideration. 

It  is  therefore  adjudged,  ordered  and  de- 
creed, that  the  appeal  be  dismissed  as 
improvidently  granted,  with  costs  to  the 
appellee,  and  that  the  cause  be  remanded  to 
be  proceeded- in  farther  in  the  mode  above 
indicated,  in  order  to  a  final  decree. 


Appeal  dismissed. 
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484  *Uni8  &  als.  v.  Charlton's  Adm'r  &  als. 

Four  Cases, 

July  Term,  1865,  Lewisbursr. 
I.  DeposltloiMt— Taken  without  Anthortty— Effect  —A 

deposition  is  taken  by  a  plaintiff  in  anotlier  state, 
to  be  read  as  evidence  In  a  cause  depending  here: 
and  the  Justices  certify  that  the  defendants 
appeared  by  counsel  and  cross-examined  the  wit- 
ness: And  the  deposition  shows  that  counsel  pro- 
f  essinff  to  represent  the  defendants,  did  appear  and 
cross-examine  the  witness.  It  does  not  appear, 
however,  that  the  deposition  was  taken  under  a 
commission,  or  that  the  court  here  had  ever 
authorized  a  commission  to  issue:  nor  was  any 
notice  to  the  defendant  produced  or  proved.  The 
deposition  is  taken  without  authority;  and  the 
Justices  havinflrno  authority  to  take  the  deposition, 
their  certificate  is  no  proof  of  any  fact  it  states. 

a.  Samet— Same— AdmlsslMllty  as  Evidence.*— A  depo- 
sition havinff  been  taken  without  authority  or 
notice,  is  not  admissible  as  evidence;  and  the  ob- 
jection to  it  may  be  taken  when  it  Is  offered  to  be 
read  as  evidence  to  the  jury. 

3.  Slaves— Suit  for  Preedom— Evidence— Declarations  of 
Ancestress.— In  a  suit  by  persons  held  as  slaves, 
for  their  freedom,  on  the  ground  that  the  ances- 
tress had  been  brought  into  the  state  without  the 
oath  then  required  by  the  statute  having  been 
taken  by  her  master,  her  declarations  that  she 
was  freeln  the  state  from  whence  she  wasbrouffht. 
and  request  to  the  witness  to  write  to  that  state  to 
ffet  information  on  the  subject,  it  not  appearing 
that  such  declarations  or  request  was  made  within 
twenty  years  after  she  was  brought  into  the  state, 
are  not  competent  evidence  to  rebut  the  presump- 
tion arislnff  from  lapse  of  time,  that  the  oath  was 
taken  by  the  master. 

4.  Same— Same— 5aaie— Character  of  ilaster.— Nor  in 
such  case  is  it  competent  to  prove  the  character 
of  the  master  holding  her  in  the  state,  to  account 
for  her  failure' to  assert  her  freedom. 

5.  Same— Same— Competency  of  Witnesses— Case  at 
Bar.— In  four  suits  for  freedom,  the  plaintiffs  in 
all  of  which  claim  as  the  descendants  of  one 
woman,  who  they  alleffe  was  free,  and  the  defend- 
ants in  all  of  which  claim  under  C,  who  the  plain- 
tiffs insist  purchased  their  ancestress  from  S,  the 
man  who  brought  her  Into  the  state,  with  a  general 
warranty  of  title,  and  whose  administrator  Is  a 
defendant  in  one  of  the  suits,  the  cases  are  tried 
together,  and  it  Is  agreed  by  the  counsel  that  the 
depositions  taken  intone  case  shall  be  read  in  all; 
the  defendants  offer  in  evidence  the  deposition  of 

S,  and  with  it  they  offer  a  release  from  the 

485  administrator  of  C  to  *S.  of  all  rUrht  of  recov- 
ery upon  the  warranty  of  title.    Hbld:    The 

release  of  the  administrator  is  sufficient  to  re- 
store the  competency  of  S.  and  if  it  does  not  apply 
to  all  the  plaintiffs  in  the  other  suits,  still  under 
the  agreement  of  counsel,  the  deposition  is  admis- 
sible as  evidence  on  the  trial. 

6.  Depositlonst— impeachment  of  Witness— Inconsist- 
ent Statements— Laying  Foundation. t— The  deposi- 

*l>epositlons— Taken  without  Authority— Admissi- 
bility as  Evidence.— The  principal  case  was  distin- 
guished in  Steptoe  v.  Read,  19  Oratt  7. 

tSame.— See  monographic  noit  on  "Depositions" 
appended  to  Field  v.  Brown,  24  Oratt  74. 

^Impeachment  of  Witnesses— Inconsistent  Statements 
—Laying  Foundation.— It  seems  well  setUed  in  Vir- 


tion  of  a  witness  havinr  been  introduced  as  evi- 
dence, it  is  not  competent  for  the  other  party  to 
Impeach  his  credibility  by  the  proof  of  statements 
made  by  him  at  another  time,  inconsistent  with, 
or  contradictory  of,  the  statement  in  his  deposi- 
tion, before  the  foundation  for  the  introdnctloa 
of  such  ImpeachinfiT  testimony  is  first  laid  by  an 
examination  of  the  witness  touching  the  fact  of 
his  havinff  made  such  statements. 
7.  Samet— Time  of  Taking— Case  at  Bar.S— A  deposition 
taken  at  so  late  a  day  that  the  other  party  cannot 
attend  at  the  time  and  place  of  taking  it,  and  then 
ifet  to  the  court,  where  the  cause  in  which  it  is 
taken  is  to  be  tried,  by  the  commencement  of  the 
term,  is  not  admissible  in  evidence. 

These  cases  were  before  this  court  in  1847, 
and  are  reported  in  4Gratt.  58.  Thej  were 
four  actions  for  freedom  brought  in  1^6,  in 
the  Circuit  court  of  Montgomery  countj. 
All  the  paupers  were  descendants  of  a 
woman  named  Flora,  who,  they  alleged,  was 
a  freewoman  in  Connecticut,  and  abducted 
from  thence  with  her  two  infant  children ; 
and  that  they  had  been  brought  into  Vir- 
ginia, without  the  oath  being  taken  by  the 
claimant  of  them  which  was  then  required 
by  the  statute.  The  defendant  in  one  of 
the  cases  was  the  administrator  of  James 
Charlton ;  and  the  other  defendants  claimed 
under  Charlton,  from  whom  they  derived 
those  of  the  paupers  who  were  in  their  pos- 
session. 

There  were  many  trials  of  the  cases ;  and 
they  were  removed  to  the  Circuit  court  of 
the  county  of  Rockbridge,  from  whence  the 
former  appeals  were  taken.  After  the  cases 
were  sent  back  they  were  returned  to  the 
Circuit  court  of  Montgomery  county ;  and 
came  on  for  trial  there  in  June  1853:  Bj 
consent  they  were  all  tried  together.     Upon 

flrinia  that  where  the  object  is  to  impeacli  the 
credibility  of  a  witness  by  proof  of  statements  pre- 
viously made  inconsistent  with  his  testimony  in  the 
trial,  the  foundation  for  such  impeachinsr  testimony 
must  first  be  laid  by  an  examination  of  the  witnesses 
with  reference  to  such  inconsistent  statements. 
The  principal  case  is  cited  as  authority  of  this  nUe 
of  evidence  In  Jackson  v.  Com.,  S3  Gratt.  084:  LdtUe 
V.  Ck)m.,  86  Oratt  028;  Davis  v.  Franke.  St  Gratt. 
418,  486,  and  fooi-noUx  Morgan  v.  Franklin  Ins.  Oix.  • 
W.  Va.  408;  State  v.  Goodwin.  88  W.  Va.  182. 0  S.  E. 
Rep.  87.  The  rule  equally  applies,  whether  the 
declaration  of  the  witness  supposed  to  contradict 
his  testimony  be  written  or  verbaL  N.  Y.,  P.  A  N. 
B.  B.  Co.  V.  Kellam,  88  Va.  860,  8  S.  £.  Rep.  708,  dtinr 
the  principal  case;  Charlton  v.  Unis,  4  Gratt.  SB: 
Conrad  v.  Griffey,  10  How.  8&  And  in  Virginia— as 
seen  from  the  principal  case— the  rule  holds  eood 
even  where  the  witness  to  be  discredited  testifies 
by  deposition. 

In  Mattox  v.  United  States.  166  U.  S.  887. 16  Sopi 
Ct.  Rep.  84S,  the  principal  case  was  cited  to  the  point 
that  the  fact  that  the  witness  is  dead  does  not 
change  the  rule.  Mr.  Justics  Shibas.  in  dissenting 
opinion  to  the  same  case,  said  that  the  principal 
case  was  merely  a  case  illustratine  the  ««neral 
rule,  and  did  not  bear  on  the  problem  for  solntion 
in  the  case  at  bar. 

SDepositions— Time  of  Takloff.— See  the  principal 
case  cited  with  approval  in  Fant  v.  MlUer,  17  Gratt. 
286;  Wise  v.  Postlewait,  8  W.  Va.  460. 
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the  trial  the  plaintiffs  offered  in    evidence 

the  deposition  of   Shubal   Stiles,    taken   in 

June  1845,  before  two  justices  of  the 

486  peace  for  the  *county  of  Hartford   in 
the  state  of  (Connecticut.    The  deposi- 
tion showed  that  W.  Hart  well,  professing"  to 

,act  as  counsel  for  the  defendants,  appeared 
and  cross-examined  the  witness;  and  the 
justices  certify  that  the  defendants  appeared 
by  their  counsel  at  the  time  and  place  of 
taking  said  deposition. 

To  the  introduction  of  the  deposition  as 
evidence,  the  defendants  objected,  upon  the 
ground  that  no  notice  of  the  time  and  place 
of  taking  it  had  been  given ;  and  also  upon 
the  ground  that  no  commission  had  been 
awarded  to  authorize  the  justices  to  take  it. 
No  notice  or  commission  was  produced,  nor 
did  the  record  show  that  a  commission  had 
been  awarded;  and  the  certificate  of  the 
justices  did  not  state  that  it  was  taken  by 
virtue  of  a  commission :  These  objections 
were  not  endorsed  on  the  deposition.  The 
court  sustained  the  objection,  and  excluded 
the  evidence ;  and  the  plaintiffs  excepted. 

The  plaintiffs  also  offered  in  evidence  the 
deposition  of  Henry  Carty.  In  answer  to 
questions  put  to  him  by  plaintiffs*  counsel, 
he  said  that  old  Flora,  the  ancestress  of  the 
plaintiffs,  had  told  him  at  different  times 
that  if  she  had  her  just  rights  she  would  be 
a  freewoman;  and  she  at  the  same  time 
wanted  him  to  write  her  a  letter  to  send 
back  where  she  came  from,  to  obtain  in- 
formation from  the  people  concerning  her 
freedom.  That  Squire  Howard,  who  is  dead, 
told  the  witness  that  Flora  had  applied  to 
him  as  a  magistrate  concerning  tier  free- 
dom. And  that  James  Charlton  was  a  man 
of  severe  temper  and  likely  to  keep  his 
slaves  in  subjection. 

The  plaintiffs  offered  this  testimony  to 
rebut  the  presumption  arising  from  lapse 
of  time,  that  James  Stephens,  who,  defend- 
ants alleged,  brought  Flora  and  her  children 
into  the  state,  had  taken  the  oath  prescribed 
by  the  act  of  1778.  But  the  defendants  ob- 
jected to  so  much  of  the  deposition  as 

487  is  above  given,    and  the  *court  sus- 
tained the  objection ;  and  certified  that 

it  did  not  appear  when  the  declarations  of 
Flora  were  made;  but  that  it  did  appear 
that  her  application  to  the  justice  Howard 
was  not  made  within  twenty  years  after 
she  was  brought  to  Virginia.  And  it  fur- 
ther appeared,  from  the  petition  filed  by  the 
plaintiffs,  that  they  did  not  rely  upon  this 
gfround  as  entitling  them  to  freedom,  when 
they  instituted  their  suits.  To  this  opinion 
of  the  court  the  plaintiffs  again  excepted. 
All  the  testimony  offered  on  the  trial  of 
these  causes  was  in  the  form  of  depositions ; 
and  after  the  plaintiffs  had  read  the  deposi- 
tions of  several  witnesses,  for  the  purpose 
of  proving  that  Flora  and  her  two  children 
had  been  brought  from  New  York  to  Vir- 
ginia by  a  certain  James  Simpkins;  and 
that  they  had  been  sold  by  Simpkins  to 
James  Charlton,  with  a  general  warranty 
of  title ;  the  defendants  offered  in  evidence 
the  deposition  of  Simpkins,  which  was  ob- 
jected to  by   the   plaintiffs   on   the   ground 


that  the  witness  was  interested  in  the  result 
of  the  suits.  To  obviate  this  objection,  the 
defendants  produced  certain  releases, 
whereby  John  McC.  Taylor,  the  adminis- 
trator of  James  Charlton,  released  to  Simp- 
kins all  right  of  recovery  which  might  in 
any  way  accrue  to  him  as  administrator  as 
aforesaid,  against  the  said  Simpkins,  in 
case  the  plaintiffs  in  the  action  against 
himself  or  in  any  of  the  other  actions  should 
recover  their  freedom.  There  were  also  re- 
leases from  a  number  of  the  heirs  of  James 
Charlton.  These  releases  bore  date  prior 
to  the  taking  of  the  deposition.  The  plain- 
tiffs objected  that  these  releases  were  in- 
sufiScient  to  restore  the  competency  of  the 
witness,  as  they  did  not  release  as  to  all  the 
defendants,  and  because  the  release  exe- 
cuted by  Taylor  was  an  insufiScient  release. 
But  the  causes  were  all  tried  together,  and 
it  was  agreed  by  the  counsel  on  both  sides 
that  the  evidence  taken  in  one  case  should 
be  read  in  all.  The  court  therefore  over- 
ruled the  objection,  and  admitted  the 
evidence;  and  the  plaintiffs  again  ex- 
cepted. 
488  ^After  the  deposition  of  Simplcins 
had  been  read,  the  plaintiffs  offered 
evidence  to  prove  that  he  had  made  state- 
ments inconsistent  with  his  deposition. 
The  defendants  objected  to  this  evidence, 
and  the  said  statements  not  having  been 
made  on  oath,  and  no  foundation  having 
been  laid  for  their  introduction,  the  court 
sustained  the  objection,  and  excluded  the 
evidence:  And  the  plaintiffs  again  ex- 
cepted. 

The  plaintiffs  further  offered  in  evidence 
the  deposition  of  Robert  Gardner.  This 
deposition  was  taken  on  Thursday,  the  11th 
of  April  1850,  at  his  house  in  the  town  of 
Christ iansburg,  in  the  county  of  Montgom- 
ery. At  that  time  these  actions  were  pend- 
ing in  the  Circuit  court  of  Rockbridge 
county ;  and  the  term  of  that  court  com- 
menced on  the  12th  of  April.  The  distance 
from  the  residence  of  the  defendants  to  Lex- 
ington, where  the  court  was  held,  is  about 
ninety  miles,  and  Taylor,  one  of  the  de- 
fendants, attended  the  court  at  that  term. 
The  notice  for  taking  the  deposition  was 
served  on  one  of  the  defendants  on  the  8th, 
on  another  on  the  9th,  and  on  another  on 
the  10th  of  April.  The  defendants  objected 
to  the  evidence  on  the  ground  that  the  no- 
tice was  not  reasonable ;  and  the  court  sus- 
tained the  objection:  And  the  plaintiffs 
again  excepted. 

There  were  verdicts  and  judgments  in  all 
the  cases  for  the  defendants:  Whereupon 
the  plaintiffs  applied  to  this  court  for  super- 
sedeases, which  were  allowed. 

Hoge,  for  the  appellants,  insisted : 

1st.  That  the  objection  to  Stiles'  deposi- 
tion should  not  have  been  sustained :  That 
the  objection  was  not  taken  before  the  jury 
were  sworn,  and  could  not  be  taken  after- 
wards. And  he  insisted  further,  that  the 
appearance  of  the  counsel  for  the  defendants 
and  the  cross-examination  of  the  witness 
by   him,   dispensed   with   the   necessity  of 


V  R,  12  Gratt— 43 


673 


12  GRATT. 


Virginia  Rbpokts»  Annotated. 


489.480,401.492 


producing^  the  commission  and  notice.     He 
referred   to   Jones  v.   Lucas,    1   Rand.  268; 
2  Dan.  Ch.  Pr.  1122. 

489  *2d.  That  the  evidence  as  to  the  state- 
ment and  acts  of   Flora  should    have 

been  admitted ;  that  it  was  for  the  jury  to 
decide  whether  these  statements  were  made 
within  twenty  years  from  the  time  she  was 
brought  into  Virginia.  Abraham  v.  Math- 
ews, 6  Munf.  159;  Kheel  v.  Herbert,  1 
Wash.  203;  Ross  v.  Gill,  Id.  87. 

3d.  That  Simpkins  was  interested,  and  his 
testimony  should  have  been  excluded. 
Woodward  v.  Woodson,  6  Munf.  227;  1 
Greenl.  Evi.  501,  502.  That  the  releases 
were  not  by  all  the  parties  interested ;  and 
moreover,  though  they  were  dated  prior  to 
the  taking  of  the  deposition,  yet  they  were 
not  proved  until  the  trial,  when  they  were 
produced  by  the  defendants.  He  referred  to 
1  Philips*  fevi.  160;  Mandeville  v.  Perry,  6 
Call  78;  Rowt  v.  Kile.  Gilm.  202;  Temple 
V.  Ellett,  2  Munf.  452;  Wilcox  v.  Pierman, 
9  Leigh  144 ;  Turberville  v.  Self,  4  Call  580 ; 
Richie  v.  Moore,  5  Munf.  388.  That  a  re- 
lease from  the  administrator  was  not  suffi- 
cient, 1  Rev.  Code  of  1819,  p.  387,  432,  the 
administrator  not  having  any  interest  in 
the  slaves  except  for  the  payment  of  debts. 
He  referred  to  Rosser  v.  Depriest,  5  Gratt. 
6;  Fisher  v.  Bassett,  9  Leigh  119;  1  Story's 
Equ.  Jur.  23,  24,  25 ;  Knight  v.  Yarborough, 
4  Rand.  566.  That  the  agreement  to  admit 
the  evidence  in  all  the  causes,  did  not  au- 
thorize the  admission  of  illegal  evidence 
in  one  cause,  because  it  was  legal  in  an- 
other. Chitty  on  Contr.  74,  76 ;  Story  on 
Contr.  {  634,  635,  636. 

4th.  That  the  evidence  of  the  statements 
of  Simpkins  was  admissible  to  impeach  his 
credit.  Charlton's  adm'r  v.  Unis,  4  Gratt. 
58. 

Baldwin  and  PaUon,  for  the  appellees, 
insisted : 

1st.  That  the  want  of  a  notice  and  com- 
mission was  conclusive  against  the  admis- 
sion of  Stiles'  deposition :  That  the  appear- 
ance of   counsel  for  the  defendants  did  not 
cure  this  defect.     Blincoe  v.  Berkely,  1 

490  Call  405.     *But  that  there  was  no  evi- 
dence of  such  an  appearance,  or  even 

that  the  deposition  was  taken ;  for  the  jus- 
tices had  no  authority  without  a  commis- 
sion, and  their  certificate  thereof  in  the 
absence  of  a  commission  proved  nothing. 
Gillespie  v.  Gillespie,  2  Bibb's  R.  90;  Tay- 
lor V.  Whiting,  4  Monr.  R.  364 ;  Clarke  v. 
Goode,  6  J.  J.  Marsh.  R.  637.  That  the 
objection  was  taken  at  the  proper  time,  and 
it  was  not  such  an  objection  as  was  required 
to  be  taken  before  the  jury  was  sworn. 

2d.  That  the  statements  of  the  woman 
Flora  were  not  proper  evidence  for  the  pur- 
pose proposed.  That  after  twenty  years  it 
will  be  presumed  the  oath  was  taken. 
Abraham  v.  Mathews,  6  Munf.  159;  Mc- 
Michen  v.  Amos,  4  Rand.  134;  George  v. 
Parker,  Id.  659;  Betty  v.  Horton,  5  Leigh 
615.  That  the  statement  had  no  relation  to 
the  oath,  but  to  her  having  been  free  in 
Connecticut.      That     moreover    the    claim 


spoken  of  by  the  statute  is  a  judicial  asser- 
tion of  the  claim ;  and  such  as  it  was,  it 
was  after  she    had  been  here  twenty  years. 

3d.  That  the  causes  were  all  tried  to- 
gether, and  the  true  construction  of  the 
agreement  of  the  counsel  is,  that  if  the  evi- 
dence was  legal  in  one  case,  it  should  be 
admissible  in  all.  But  if  this  was  not  so* 
the  release  of  the  administrator  of  Charlton, 
who  alone  could  sue  upon  the  warranty  of 
Simpkins,  was  sufficient  to  render  him  a 
competent  witness.  1  Lomax  on  Kx'ora  286, 
{  4;  287,  i  9;  Hays  v.  Hays,  5  Munf.  418. 

4th.  On  the  fourth  point  made  by  the 
counsel  for  the  appellants,  they  referred  to 
1  Greenl.   Evi.    J   462;  2  Philips'  Evi.  432. 

5th.  As  to  the  notice  to  take  the  deposi- 
tion of  Gardner,  they  referred  to  Stubbs  v. 
Burwell,  2  Hen.  St  Munf.  536;  Winaookie 
Turnpike  Co.  v.  Ridley,  8  Verm.  R.  404; 
Waters  v.  Harrison,  4  Bibb's  R.  87 ;  Ren- 
nick  V.  Willoughby,  2  A.  K.  Marsh.  R.  20; 
2  U.  S.  Dig.  219. 

491  ♦DANIEL,  J.     Proceeding   to    con- 

sider the  causes  of  error  in  the    order 
in  which  they  are  assigned  in  the  petition, 
it  seems  to  me  that  there  is  no  just   excep- 
tion to  the   action   of  the   Circuit  court  in 
excluding     the   deposition   of    the   witness 
Stiles.     It   appears   from  the  bill   of  excep- 
tions, that  no   commission  for  taking   the 
deposition,  no  notice  of  the  time  and  place 
of  taking  it,  was  produced ;  the   record  did 
not     show    that   a    commission    had    been 
awarded,  and  the  justices  in  their  certificate 
do    not  state  that  they  took   the  deposition 
by  virtue  of  a  commission.     There  was  thus 
an    absence  of  all  proof  to   show    that   the 
plaintiffs  had  complied  with  the  conditions 
on  the  performance  of  which  their  right  to 
read  the  deposition  depended.     The  failure 
to   object   to   the  deposition  on  this  score* 
before  it  was  offered  on  the   trial,    was  no . 
waiver  of   the   objection.     It   was  for  the 
plaintiffs   to  show  either  an  observance  of 
the  requirements  of  the  statute  under  which 
they  claimed  a  right  to  read  the  deposition, 
or  that  the  defendants  had   waived  or  dis- 
pensed with  it.     Whether  an  appearance  of 
the  defendants  by  counsel,  at  the  time  and 
place  of  taking  the  deposition,   might  haye 
been  taken  as  the  evidence  of  such  waiver, 
is  a  question  which  cannot  be  raised.     The 
only  evidence  of  such  appearance  is  in  the 
certificate  of  the  justices:  And   as  it  does 
not  appear  that  they  acted  under  a  commis- 
sion, they  had  no  warrant  or  authority  to 
speak  in  the  matter ;  and  their  certificate  is 
without    force   or   virtue    as  proof  in   the 
cause. 

No  ground  is  laid  on  which  to  raise  the 
question  which  the  plaintiffs  seek  to  present 
by  the  second  cause  of  error  assigned.  In 
the  fourth  section  of  the  act  of  1778,  for 
preventing  the  importation  of  slaves,  9  Hen. 
St.  at  Large  471,  an  exception  is  made  in 
favor  of  persons  removing  from  any  other 
of  the  United  States  into  this;  provided  that 
within  a  certain  period  after  their  removal 
they  take  an  oath  to  the  effect  that 
492  ♦their  removal  into  the  state  is  not 
made  with  an  intention    to  evade  the 
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provisions  of  the  act,  and  that  they  have 
not  brouj^ht  their  slaves  with  an  intention 
of  selling-  them.  And  by  repeated  adjudica- 
tions of  this  court  (as  in  Abraham  v.  Math- 
ews, 6  Munf.  159,  Greorge  v.  Parker,  4 
Rand.  659),  made  in  cases  arising  under 
acts  containing  like  provisions,  it  has  been 
settled  that  twenty  years'  possession,  by 
the  master,  of  slaves  thus  brought  into  the 
state,  without  any  claim  of  freedom  on  the 
part  of  the  slaves,  justifies  the  presumption 
that  the  master  had  duly  taken  the  oath  re- 
quired by  law.  How  such  a  claim  should 
be  asserted  in  order  to  have  the  effect  of, 
repelling  this  presumption,  has  never  been 
decided  by  this  court,  and  does  not  arise 
for  consideration  now.  It  is  obvious,  how- 
ever, that  no  matter  what  may  be  the  es- 
sentials of  such  a  claim,  or  how  it  must  be 
asserted,  it  can  be  of  no  avail  unless  made 
within  the  twenty  years  before  the  presump- 
tion has  matured.  It  appears  from  Carter's 
statement  that  Charlton  had  purchased  Flora, 
the  ancestress  of  the  plaintiffs,  at  least  forty- 
five  years  before  the  date  of  his  deposition ; 
and  he  no  where  fixes  the  date  of  the  loose 
declarations  of  Flora,  that  **if  she  had  her 
just  rights,  she  would  be  a  freewoman." 
These  declarations,  from  aught  that  appears 
to  the  contrary,  may  have  been  made  long 
after  the  presumption  had  attached;  and 
were  therefore  plainly  inadmissible  as  tes- 
timony for  any  purpose.  The  opinion  of 
the  witness  in  respect  to  the  temper  and 
character  of  Charlton  as  a  master,  was,  I 
think,  equally  inadmissible.  If  such  testi- 
mony could  be  resorted  to  as  furnishing  a 
reason  or  argument  why  the  presumption 
should  not  be  allowed,  it  would  be  equally 
proper  to  go  into  proofs  of  the  character  of 
the  slaves,  as  whether  remarkable  for  timid- 
ity or  otherwise.  Such  proofs,  it  is  man- 
ifest, would  rather  serve  to  dissipate  the 
attention    of  the  jury,  and  to   invite   them 

into  the  indulgence  of  loose  surmise 
493      and  conjecture,  than   to  *guide   them 

to  those  results  which  it  is  the  aim 
and  tendency  of  legitimate  testimony  to 
establish.  The  exception  to  the  testimony 
was,  I  think,  properly  sustained  by  the 
court. 

I  cannot  perceive  any  force  in  the  objec- 
tion to  the  releases  executed  to  the  witness 
Simpkins,  on  the  score  that  they  were  not 
executed  by  all  of  the  defendants.  No  good 
reason  is  suggested  why  such  a  release 
should  be  made  by  any  one  but  Taylor,  the 
personal  representative  of  Charlton.  No 
suit  could  be  maintained  against  Simpkins 
for  a  breach  of  the  warranty,  whether  ex- 
press or  implied,  of  the  title  to  the  plain- 
tiffs as  slaves,  by  any  one  but  Charlton's 
representative,  and  the  release  of  all  right 
of  recovery  by  him  divested  the  witness  of 
all  interest  in  the  controversy,  in  respect  to 
all  of  the  plaintiffs  embraced  in  the  release. 
The  further  objection  made  to  the  re- 
leases, that  they  do  not  extend  to  all  the 
plaintiffs  in  each  of  the  suits,  is  met  by  the 
statement  of  the  judge  in  the  bill  of  excep- 
tions, that  ^*it  was  agreed  by  the  counsel 
on  both  sides  that  the  evidence  taken  in  one 


case  should  be  read  in  all."  The  terms  of 
this  agreement,  it  is  obvious,  are  fully 
satisfied  when  it  is  shown  that  the  deposit 
tion  would  have  been  legal  evidence  in  any 
one  of  the  cases :  And  as  it  is  conceded  that 
the  releases  embrace  all  of  the  plaintiffs  in 
one  of  the  suits,  I  see  no  reason  why  the 
agreement  should  not  be  allowed  to  cure  the 
omission  in  the  releases.  The  convenience 
of  both  sides  was  no  doubt  promoted  by 
the  agreement.  The  plaintiffs  in  each  of 
the  suits  were  all  descended  from  one  com- 
mon ancestress;  the  testimony  in  respect  to 
the  claim  of  one  was  equally  applicable  to 
the  claim  of  each ;  and  it  is  difficult  to  con- 
ceive of  injury  resulting  to  the  rights  of 
any  of  them  from  the  court's  enforcing  the 
agreement  according  to  its  terms.  The 
third  ground  of  error  is,  therefore,  I  think, 
untenable. 

The   fourth     assignment    of    error 

494  raises  a  question  *which,   it  is  some- 
what remarkable,   has    never   before 

been  distinctly  presented  to  this  court  for  its 
decision,  to  wit,  whether  a  witness  who  has 
testified  in  a  cause  may  be  impeached  by 
the  proof  of  contradictory  or  inconsistent 
statements,  alleged  to  have  been  made  by 
him  on  ottier  occasions,  before  the  founda- 
tion for  the  introduction  of  such  impeach- 
ing testimony  is  first  laid,  by  an  examina- 
tion of  the  witness  touching  the  fact  of  his 
having  made  such  statements.  In  the 
Queen's  Case^  2  Brod.  St  Bing.  292,  6  Eng. 
C.  L-  R.  121,  the  question,  so  far  as  it  re- 
lates to  examinations  in  courts,  was  ver)** 
fully  discussed,  and  was  decided  in  the 
negative  by  the  unanimous  opinion  of  the 
judges.  This  case  occurred  in  1820.  The 
rule  there  stated  has  been  adhered  to  in 
numerous  cases  since  decided,  and  may  now 
be  regarded  as  firmly  established  in  Eng- 
land. In  some  of  the  United  States  the 
courts  have  refused  to  adopt  the  rule ;  but 
I  am  satisfied,  as  well  from  an  examination 
of  such  of  the  reports  as  are  to  be  found  in 
our  library,  as  from  a  statement  of  Mr. 
Greenleaf  in  a  note  to  his  Treatise  on  the 
Law  of  Evidence,  p.  579,  that  the  rule  has 
obtained  in  a  large  majority  of  the  states 
of  our  Union. 

In  the  case  of  Downer  v.  Dana,  19  Verm. 
R.  338,  a  distinction  is  taken  between  the 
case  of  a  witness  examined  in  court  and  one 
who  has  given  his  testimony  in  the  form 
of  a  deposition.  In  that  case  the  court 
sanctions,  and  expresses  a  determination 
to  adhere  to,  the  rule,  that  testimony,  as 
to  the  previous  declarations  of  a  witness 
produced  upon  the  stand,  offered  for  the 
purpose  of  impeaching  him,  is  not  to  be 
received,  unless  an  opportunity  be  first 
afforded  him  to  explain  or  qualify  the 
imputed  declaration.  But  it  still  decides 
that  the  rule  has  no  application  to  testi- 
mony in  the  shape  of  depositions,  whether 
taken  with  or  without  notice,  and  whether 
the  adverse  jiarty  attended  at  the  taking 
or  not,    and   that  the   adverse  party 

495  *may     in     such    case,    without    pre- 
vious enquiry,    prove   any   inconsist- 
ent declarations  or  conduct  of  the  witness. 
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After  a  careful  examination  of  the  opin- 
ion in  which  this  distinction  is  taken,  I 
have  been  unable  to  perceive  the  force  of 
the  reasoning  on  which  it  is  made  to  rest. 
The  principal  reason  assigned  by  the  learned 
judge  who  delivered  the  opinion  of  the 
court,  for  refusing  to  apply  the  rule  to 
depositions,  is,  that  such  a  practice  would 
impose  on  a  party,  wishing  the  privilege 
of  impeachment,  the  necessity  of  attending 
in  ilerson  or  by  attorney  at  the  taking  of 
every  deposition  to  be  used  against  him, 
within  or  without  the  state,  which,  on  any 
other  account,  he  might  not  be  disposed  to 
do.  This  argument  ab  inconvenient!  is  not 
wholly  without  show  of  reason  when  urged 
in  behalf  of  the  exercise  of  the  privilege  of 
impeachment  by  a  party  who  has  had  no 
notice  of  the  taking,  or  who,  though  noti- 
iied,  did  not  attend  at  the  taking  of  a  dep- 
osition which  he  seeks  to  discredit,  but 
seems  to  me  devoid  of  weight  when  extended 
to  the  case  of  a  party  who  was  present  at  the 
taking  of  the  deposition,  and  had  thus 
the  same  opportunity  of  cross-examining 
the  witness,  and  calling  his  attention 
to  the  imputed  inconsistent  statements,  that 
he  would  or  might  have  had,  in  case  the 
witness  had  been  examined  in  court. 

I  have  seen  no  other  case  in  which  this 
distinction  has  been  taken,  whilst  in  a 
number  of  cases  decided  by  the  courts  of 
New  York,  Tennessee,  Alabama  and  Mis- 
sissippi, the  rule  has  been  held  applicable 
as  well  to  depositions  as  to  the  oral  exam- 
inations of  witnesses  on  the  stand.  Kim- 
ball V.  Davis,  19  Wend.  R.  437;  Same  Case, 
affirmed  in  the  Court  of  Errors,  25  Wend. 
R.  259;  Story  v.  Saunders,  8  Hump.  R.  663; 
Richmond  v.  Richmond,  10  Yerg.  R.  343; 
Howell  V.  Reynolds,  12  Alab.  R.  128; 
Sawyer  v.  Sawyer,  Walk.  Ch.  R.  48.  And 
in  the  case  of  Conrad  v.  Guffey,  16 
4%  How.  ♦Sup.  Ct.  R.  38,  recently  de- 
cided by  the  Supreme  court  of  the 
United  States,  the  authorities  are  fully 
examined  and  reviewed  in  the  arguments 
of  counsel  and  in  the  opinion  of  the  court 
delivered   by  Justice  McLean. 

The  effort  there  was  to  discredit  a  wit- 
ness, who  had  given  a  deposition  under  a 
commission,  by  proof  of  antecedent  contra- 
dictory statements;  and  the  court  were 
unanimous  in  the  opinion,  that  as  the  wit- 
ness had  not  been  interrogated  as  to  those 
statements  when  he  was  examined,  the 
proof  was  not  admissible.  And  the  court 
quotes  with  approbation  the  opinion  of  the 
Supreme  court  of  New  York  in  the  case  of 
Kimball  v.  Davis,  just  cited,  holding  that 
where  the  imputed  contradictory  statements 
are  alleged  to  have  been  made  since  the 
taking  of  the  deposition,  the  adverse  party 
can  avail  himself  of  such  statements  only 
by  taking  out  a  second  commission. 

The  rule,  we  are  told  in  Greenleaf  on 
Evidence  579,  proceeds  from  a  sense  of 
justice  to  the  witness;  for  as  the  direct 
tendency  of  the  evidence  is  to  impeach 
his  veracity,  common  justice  requires 
that  by  first  calling  his  attention  to 
the   subject,    he    should    have     an    oppor- 


tunity to  recollect  the  &cts,  and  if  nec- 
essary to  correct  the  statement  already 
given,  as  well  as  by  a  re-examination  to 
explain  the  nature,  circumstances,  meaning 
and  design  of  what  he  is  proved  elsewhere 
to  have  said.  These  reasons,  it  is  obvioos, 
apply  just  as  forcibly  to  depositions  as  to 
oral  examinations  in  court.  And  indeed 
there  are  considerations  which  urge  the 
application  of  the  rule  to  the  case  of  an 
impeachment  of  a  witness  who  has  given 
his  testimony  in  the  form  of  a  deposition, 
which  may  not  arise  in  an  effort  to  discredit 
a  witness  who  has  been  examined  in  court. 
In  the  latter  case  the  witness  usually  re- 
mains in  or  about  the  court  till  the  trial  is 
concluded;  and  if  an  assault  is  made 
upon  him  by  proof  of  inconsistent 
497  ^statements,  he  might,  even  before 
the  adoption  of  the  rule  requiring  him 
to  be  first  examined  as  to  such  statements, 
be  recalled  and  re-examined  by  the  party  in 
whose  favor  he  had  testified;  and  he  may 
thus  have  an  opportunity  of  repelling  or 
explaining  away  the  force  of  the  assault: 
Whereas  the  witnesss  whose  deposition  has 
been  taken  is  usually  absent  from  the 
scene  of  the  trial,  and  has  no  shield  against 
attacks  on  his  veracity  other  than  that 
provided  by  the  rule.  And  as  was  very 
justly  said  by  Chief  Justice  Nelson  in  Kim- 
ball V.  Davis,  in  the  absence  of  such  a  rule, 
strong  temptations  would  exist  for  tamper- 
ing with  witnesses,  and  for  perverting  or 
manufacturing  conversations  after  the  tak- 
ing of  the  depositions,  and  when  explana- 
tions would  be  impossible. 

Upon  the  whole,  the  rule  appears  to  me  to 
be  a  safe,  just  and  convenient  one ;  and  I 
can  see  no  good  reason  for  refusing  to  fol- 
low the  current  of  authority,  in  adopting  it 
as  a  general  rule.  Cases  may  be  suppraed 
in  which  the  courts  may  be  strongly  called 
upon  to  dispense  with,  or  to  make  exceptions 
to  the  rule ;  and  I  will  not  undertake  to  say 
that  special  exigencies  may  not  occasionally 
arise,  requiring  the  courts  to  depart  from 
the  rule,  rather  than  to  sacrifice  justice  by 
sternly  adhering  to  it.  The  same  remark 
may,  however,  be  justly  made  in  respect  to 
most  rules  of  a  like  character,  and  suggests 
no  serious  objection  to  the  adoption  and 
observance  of  the  rule  in  question  as  a  gen- 
eral one. 

There  are  no  peculiar  considerations  call- 
ing upon  us  to  exempt  this  case  from  the 
operation  of  the  rule :  For  it  appears  from 
the  deposition,  that  the  plaintiff's  counsel 
was  not  only  present  at  the  taking,  but  ex- 
ercised on  the  occasion  his  privilege  of 
cross-examining  the  witness.  And  as  it 
does  not  appear  that  any  predicate  was  laid 
in  the  course  of  the  examination,  for  the 
introduction  of  proof  of  the  inconsist- 
496  ent  declarations  ^offered  on  the  trial 
to  impeach  the  witness,  the  court,  I 
think,  did  right  in  refusing  to  allow  such 
proof  to  go  to  the  jury. 

The  fifth  bill  of  exceptions  to  the  course 
of  the  court  furnishes,  I  think,  no  ground 
of  error.  The  defendants  had  a  right  to  be 
present  at  court,  as  well  as  at  the  taking  of 
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the  depoaition.  And  it  ia  manifest  from 
the  facts  set  out  in  the  bill  of  exceptions, 
that  they  could  not  have  attended  the  tak- 
ing of  the  depositions  and  then  have 
reached  the  court  bj  the  commencement  of 
its  session :  And  the  exception  to  the  read- 
ing- of  Gardner's  deposition  was,  I  think, 
properly  sustained. 

I  have  been  unable  to  discover  any  error 
in  the  action  of  the  court,  and  am  for 
aflBrming  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Judgment  affirmed. 


499        ^Jackson's  Adm'r  v.  King's  Adm'r 

&al8. 

July  Term,  1856.  Lewlsburflr. 

1.  daiin  against  Batata  of  Dacaased  Partnar— Lachaa— 
Effect  as  to  Surviviiiir  Partnar.*— lUe  creditor  of  a 
partnership  may  lose  his  remedy  against  the 
estate  of  the  deceased  partner,  by  his  laches  in 
prosecntinsr  his  claim  asrainst  the  suryiylnff 
partner. 

a.  5omo    Sama-- Depends    upon    Clrcumstancaa.— In 

snch  case  there  is  no  definite  and  fixed  rule  by 
which  to  measure  the  delay  and  neglect  which 
will  deprive  the  creditor  of  his  remedy  against 
the  estate  of  the  deceased  partner.  Bach  case 
must  stand  on  its  own  circumstances,  and  be 
jndflred  by  them. 

3.  Same— Sana— Same.— In  such  case,  whilst  the 
creditor  may  not  be  held  to  adopt  a  very  rifforons 
course,  nor  to  exercise  the  utmost  possible  dili- 
gence, at  least  he  may  be  required  within  a  reason- 
able time  to  place  the  debt  in  the  ordinary 
channels  of  collection,  and  to  flrive  it  that  atten* 
tion  dnriuff  its  progress,  which  may  render  it 
probable  that  in  the  natural  course  the  money 
may  be   made,  and  the   estate  of  the  deceased 

'  partner  thus  saved  harmless. 

4.  5«nie— Same— Sama.— Where  the  creditor  fails  bona 
JIds  to  use  the  ordinary  or  reasonable  dillflrence 
to  collect  his  debt,  or  where  measures  have  been 
taken  to  compel  payment  from  the  survivinflr 
partner,  and  there  has  been  crross  and  unaccount- 
able delay  in  the  proceedings  adopted,  and  it  is 
palpable  that  the  consequence  of  such  delay  has 
been  to  cast  upon  the  estate  of  the  deceased  part- 
ner a  debt,  which  miffht  certainly  have  been  ob- 
tained from  the  surviviuff  partner,  and  which  it 
was  his  duty  to  pay,  this  is  such  laches  as  will 
forbid  a  court  of  equity  to  lend  its  aid  to  subject 
the  estate  of  the  deceaised  partner. 

This  case  was  before  this  court  in  1837, 
and  is  reported  in  8  Leigh  689.  In  addition 
to  the  facts  stated  in  the  report  of  the  case 
in  8  Leigh,  it  is  to  be  stated  that  Bolton 
lived  in  Bailtimore  in  1807,  when  the  three 
notes  were  executed,  on  which  the  judg- 
ments were  recovered  against  Connally 
Findlay  as  surviving  partner  of  Findlay  & 
Co. ;  and  he  continued   to   live  there   until 

*See  monographic  note  on  "Laches"  appended 
to  Peers  v.  Bamett.  12Gratt  410. 


his  death,  without  so  far,  as  the  record 
shows,  ever  having  been  in  Virginia. 

The  administrator  of  William  King 

500  and    the   former  ^representatives  and 
heirs  of  Connally  Findlay,    relied   on 

the  statute  of  limitations  and  the  laches  of 
the  plaintiff.  They  also  insisted  that  the 
judgments  should  be  credited  by  the  amount 
of  a  note  executed  by  Trigg,  King  &  Co. 
of  Natchez,  and  transferred  by  Connally 
Findlay  &  Co.  to  Jackson,  which  they 
allege  he  had  not  accounted  for.  But  it 
appears  that  he  was  not  expected  to  take 
any  steps  to  enforce  the  payment  of  that 
note,  and  that  in  fact  it  was  intended  to 
be  applied  to  the  discharge  of  another  debt 
due  from  Connally  Findlay  &  Co.  to  him ; 
and  that  the  partners  in  the  firm  of  Findlay 
A  Co.  were  partners  in  the  firm  of  Trigg, 
King  A  Co.  The  heirs  of  Connally  Findlay 
also  insisted  that  they  were  entitled  to 
legacies  under  the  will  of  Thomas  King,  of 
whom  Connally  Trigg  was  the  personal 
representative,  and  that  they  were  entitled 
to  have  satisfaction  out  of  his  estate  for 
their  legacies. 

After  the  cause  went  back  from  this  court, 
the  death  of  the  plaintiff  was  suggested, 
and  the  suit  was  revived  in  the  name  of 
his  administrator,  and  a  commissioner  was 
directed  to  take  an  account  of  the  adminis- 
tration of  Alexander  Findlay  and  A.  B. 
Trigg  upon  the  estate  of  Connally  Findlay ; 
of  the  assets  which  came  to  their  hands  and 
their  application ;  and  the  dates  at  which 
the  several  debts  of  said  estate  were  paid, 
and  the  dignity  and  character  of  each. 

The  commissioner  made  his  report ;  from 
which  it  appeared  that  upon  the  adminis- 
tration account  the  administrators  were  in 
advance  to  the  estate.  That  of  the  assets 
of  Connally  Findlay  A  Co.  there  was  in 
their  hands  two  hundred  and  fifty-four  dol- 
lars and  sixty-three  cents,  as  of  the  1st  of 
January  1823.  That  the  proceeds  of  the 
real  estate  of  Connally  Findlay  in  their 
hands,  amounted  to  one  thousand  five  hun- 
dred and  seventy-two  dollars  and  thirty- 
seven  cents,  which  being  applied  to  satisfy 
the     legacies     due    to     the    children 

501  *of  Connally  Findlay  under   the    will 
of  Thomas  King,    and   to   satisfy  the 

administrators  the  amount  due  to  them  on 
the  administration  account,  left  but  the 
sum  of  seventy-five  dollars  and  ninety-five 
cents  remaining :  And  that  the  administra- 
tors had  paid  on  judgments  against  Con- 
nally Findlay  in  his  lifetime,  one  thousand 
three  hundred  and  sixty-four  dollars  and 
twenty-five  cents,  on  bonds  two  hundred 
dollars,  on  promissory  notes  six  hundred 
and  ninety  dollars,  and  on  accounts  six 
thousand  three  hundred  and  fifty-two  dol- 
lars. And  that  other  lands  of  Findlay  had 
been  sold  and  the  proceeds  of  sale  had  been 
received  by  the  heirs. 

The  cause  came'  on  again  to  be  heard  on 
the  17th  of  April  1846,  when  the  court  held 
that  the  administrators  had  a  right  to 
retain  in  their  hands,  so  much  of  the  pro- 
ceeds of  the  sale  of  the  land  belonging  to 
Findlay  as  was  sufficient  to  pay  the  legacies 
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due  under  the  will  of  Thomas  King,  and 
the  amount  due  to  them  on  their  adminis- 
tration account ;  and  made  a  decree  against 
them  in  favor  of  the  plaintiff  for  the  sum 
of  two  hundred  and  fifty-four  dollars  and 
sixty-three  cents,  with  interest  thereon 
from  the  1st  of  January  1823  until  paid ; 
that  being  the  amount  of  the  assets  of  Con- 
nally  Findlay  &  Co.  in  their  hands.  And 
the  court  being  of  opinion  that  the  intestate 
of  the  plaintiff  had  by  laches  lost  his  right 
to  recover  against  the  representatives  of 
William  King  any  portion  of  his  debt,  the 
bill  was  dismissed  as  to  them,  with  costs. 
The  facts  upon  the  question  of  the  laches 
of  th^  plaintiff  are  fully  stated  by  Judge 
Lee  in  his  opinion.  From  this  decree 
Jackson's  administrator  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Baldwin,  for  the  appellant. 
B.  R.  Johnston  and   Patton,    for  the  ap- 
pellees. 

502  *LEB,   J.    The   defense   sought  to 
be  made  by  the   appellees   under  the 

allegation  of  payment  cannot  be  main- 
tained. There  is  no  evidence  nor  even  a 
plausible  pretense  of  such  payment,  unless 
the  receipt  by  Jackson  of  the  note  of  Trigg, 
King  A  Co.  for  seven  thousand  six  hundred 
and  fifty-three  dollars  and  seventy-four 
cents  can  be  so  regarded.  But  it  is  not 
shown  that  this  was  received  by  Jackson 
on  account  of  this  debt.  He  had  at  that 
time  a  larf^ife  individual  debt  against  Con- 
nally  Findlay  &  Co.  besides  that  which  is 
the  subject  of  demand  in  the  present  case, 
for  the  benefit  of  Highland  A  Gait.  He 
alleges  that  this  note  was  taken  on  account 
of  this  individual  debt,  and  the  character 
of  the  receipt  given  by  him  would  seem  to 
refer  to  a  debt  of  this  character :  nor  is 
there  any  proof  to  connect  this  transaction 
with  the  claim  of  Highland  A  Gait.  The 
amount  received  upon  this  note  was  credited 
upon  the  individual  claim,  and  such  appro- 
priation upon  the  proofs  cannot  be  said  to 
have  been  improper. 

But  if  this  note  had  been  received  on  ac- 
count of  the  claim  of  Highland  A  Gait,  it 
would  not  have  amounted  to  payment  or 
satisfaction.  It  was  received  as  a  deposit 
by  way  of  collateral  security  merely,  with- 
out any  undertaking  on  the  part  of  Jackson 
to  take  measures  for  its  collection.  This 
is  distinctly  admitted  in  the  answer  of  Al- 
exander Findlay :  Nor  can  it  be  said  that 
because  Jackson  held  the  note  without  col- 
lecting it,  he  had  lost  his  right  on  that  ac- 
count to  call  upon  the  parties  from  whom 
the  original  debt  was  due  for  payment.  He 
was  not  bound  to  collect  the  note :  he  held 
it  to  receive  payment  if  voluntarily  made, 
but  subject  to  the  directions  of  Connally 
Findlay  A  Co.  By  their  direction  he  sent 
it  to  Natchez,  where  a  part  was  paid,  and 
after  it  was  returned  to  him,  continued  to 
hold  it  in  the  same  way ;  but  no  application 
was  ever  made  to  him  afterwards  for 
it.     And  even  if   this   application   of 

503  *the  amount  received  to  the  individual 
debt    were   a  misappropriation  of  the 


same,  it  was  so  in  form  only,  and  coald  not 
prejudice  the  estate  either  of  King  or  Con- 
nally Findlay.  Both  were  liable  for  both 
debts  and  thus  got  the  benefit  of  the  credit : 
and  as  the  estate  of  William  King  was  also 
liable  for  the  note  of  Trigg,  Eling  A  Co. 
as  was  also  that  of  James  King  and  Wil- 
liam Trigg,  they  cannot  impute  laches  to 
Jackson  in  failing  to  coerce  payment  from 
themselves. 

Nor  will  the  doctrine  of  presumptions 
afford  any  aid  to  this  defense.  The  notes 
bore  date  on  the  23d  of  November  1807,  and 
were  payable  in  twelve,  twenty-four  and 
thirty  months  after  their  date,  respectively. 
Suits  were  brought  against  Connally  Find- 
lay in  1810,  and  judgments  recovered  upon 
two  in  1811,  and  upon  the  third  in  1812; 
and  the  present  suit  was  brought  in  Jan- 
uary 1825.  Between  the  maturity  of  the 
note  first  payable  and  the  institution  of  this 
suit  was  a  little  upwards  of  sixteen  years, 
and  this  time  upon  a  question  of  payment 
is  sufficiently  accounted  for,  and  any  pire- 
sumption  of  payment  fully  repelled. 

Jackson  was  a  nonresident  of  the  state, 
and  was  seeking  the  recovery  of  his  debt 
by  suits  against  Findlay,  the  surviving 
partner.  In  1811  a  payment  of  one  thou- 
sand dollars  is  made  which  is  credited  upon 
the  note  first  payable.  In  1813  the  debt  is 
recognized  in  a  letter  from  Connally  Find- 
lay A  Co.  to  Jackson,  and  payment  prom- 
ised in  cotton.  In  1817  Findlay  pays  five 
hundred  dollars,  and  promises  a  further 
payment  in  a  short  time;  and  in  the  same 
letter  makes  his  acknowledgments  for  the 
indulgence  he  had  received.  And  in  1819, 
Findlay  having  recently  died,  steps  are 
taken  to  revive  the  judgments  by  writs  of 
scire  facias.  These  circumstances  would 
seem  to  be  abundantly  sufficient  to  meet 
any  presumption  of  satisfaction.  Bat  in 
truth  any  question  of  this  character  must 
now  be  regarded  as  out  of  the  case: 
504  for  ^payment  was  pleaded  in  bar  of 
the  writs  of  scire  facias  and  the  cases 
were  tried  upon  issues  joined  on  that  plea, 
and  the  jury  found  in  each  case  against  tiie 
plea,  and  judgment  was  rendered  accord- 
ingly. And  in  1828,  under  the  orders  of 
reference  made  in  this  cause^  Commissioner 
Campbell  reports  this  debt  as  unpaid,  and 
ascertains  the  amount  then  due  to  be  eight 
thousand  five  hundred  and  eighty-six  dol- 
lars and  eight  cents.  Exceptions  were 
taken,  it  is  true,  to  the  allowance  of  inter- 
est and  the  mode  of  computing  it,  but  none 
to  the  recognition  of  the  debt  as  still  sub- 
sisting and  unpaid. 

The  plea  of  the  statute  of  limitations 
cannot  avail  the  appellees.  As  to  the  rep- 
resentatives of  Findlay  there  can  of  course 
be  no  pretense  for  its  application ;  and  as 
it  respects  the  representatives  of  King  it 
may  be  questioned  whether  the  case  would 
be  within  its  operation.  The  demand  is  in 
equity  against  th\s  estate  of  a  deceased 
partner,  the  creditor  having  been  unable  to 
obtain  satisfaction  from  the  surviving  part- 
ner. But  against  the  latter  he  had  regularly 
commenced   proceedings   in  due  time,  and 
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had  prosecuted  the  aame  to  judgment. 
Whether  the  court  would  apply  the  statute 
from  the  same  period  at  which  it  would 
commence  to  run  in  the  action  against  the 
surviving  partner,  or  would  hold  the  estate 
of  the  deceased  partner  bound  by  the  pro- 
ceedings against  the  latter,  and  regard  the 
bar  of  the  statute  as  saved  by  these,  is  a 
question  that  may  not  be  altogether  free 
from  difficulty.  But  it  is  unnecessary  to 
express  any  opinion  upon  it  because  it  is  a 
sufficient  answer  to  the  plea,  that  the  notes 
were  given  in  Maryland,  and  that  Jackson 
then  was  and  up  to  the  bringing  of  the  suit 
continued  to  be  a  nonresident  of  Virginia, 
and  so  was  within  the  exception  in  favor 
of  nonresidents  in  the  act  in  force  at  the 
time  the  suit  was  brought.  The  bill  alleged 
the  nonresidence  of   Jackson    and    a 

505  pure  plea    of   the   statute  *would  not 
avail.     It  should  be   accompanied   in 

some  form  with  a  denial  of  the  nonresi- 
dence, or  an  allegation  that  Jackson  had 
been  within  the  state  after  the  cause  of 
action  accrued.  Sto.  Kq>  PI.  {  753;  Coop. 
Eq.  PI.  232;  Bay  ley  v.  Adams,  6  Ves.  R. 
586 ;  Chapin  v.  Coleman,  11  Pick.  R.  331 ; 
James  v.  Sadgrove,  1  Sim.  &  Stu.  4.  There 
is  no  such  denial  or  allegation  to  be  found 
here,  and  there  is  no  proof  that  Jackson 
ever  was  in  Virginia  at  any  time. 

That  the  estate  of  King  was  not  dis- 
charged in  equity  by  his  death  will  be 
readily  conceded,  but  the  character  of  the 
liability  and  the  time  and  manner  in  which 
it  was  to  be  enforced,  might  admit  of  seri- 
ous discussion  if  they  were  still  open  for 
consideration.  The  modem  English  doc- 
trine would  seem  to  be  that  the  liability  of 
the  estate  of  the  deceased  partner  is  direct 
and  immediate,  and  does  not  depend  on  the 
state  of  the  relations  between  the  partners, 
or  the  result  of  measures  taken  to  collect 
the  debt  from  the  surviving  partner.*  But 
the  cases  in  Virginia  would  seem  to  lead 
to  a  very  different  conclusion.  Linney's 
adm'r  v.  Dare's  adm'r,  2  Leigh  .588;  Sale 
V.  Dishman's  ex'ors,  3  Leigh  548;  Gait  v. 
Galland's  ex'or,  7  Leigh  594;  Jackson  v. 
King's  reps.,  8  Leigh  689.  These  cases, 
and  the  opinions  of  the  judges,  tend 
strongly  to  show  that  the  liability  of  the 
estate  of  a  deceased  partner  in  any  case  is 
not  absolute  and  immediate,  but  contingent 
merely,  depending  upon  the  result  of  prox>er 
efforts  to  collect  the  debt  from  the  surviving 
partner  or  his  ascertained  insolvency. 

But  what  may  be  the  true  solution  of  the 
abstract  question,  it  is  not  material  to  en- 
quire ;  because  for  all  the  purposes  of  this 
case  the  question  must  be  regarded  as  set- 
tled by  the  decree  of  this  court  of  the  15th 
of  August  1837.  For  this  court  was  of 
opinion  and  so  adjudged,  that  the  repre- 
sentatives of  King  were  properly  made  par- 
ties because  they  were  ultimately  chargeable 
in  the  event  of  Findlay's  funds  prov- 

506  ing  ^inadequate,  unless  the  equitable 
rights  of  the  appellant  against  them 

were  lost  by  his  neglect  or  misconduct ;  and 
that  it  was  premature  to  hear  and  dismiss 
the  bill  as  to  them  before   it   was  matured 


as  to  Findlay's  representatives,  their  lia- 
bility being  dependent  upon  the  issue  of 
the  proceedings  and  the  result  of  the  en- 
quiries in  relation  to  Findlay,  the  surviv- 
ing partner.  Thus  it  must  be  taken  to  be 
adjudicated  between  these  parties,  that  the 
liability  of  King's  estate  is  not  absolute 
and  immediate,  but  secondary  and  contin- 
gent only,  depending  on  the  result  of  the 
proceedings  against  Findlay  and  the  ab- 
sence of  misconduct  or  neglect  on  the  part 
of  the  appellant  in  commencing  and  prose- 
cuting such  proceedings.  These  have 
hitherto  been  ineffectual,  and  satisfaction 
has  not  yet  been  obtained  from  Findlay  or 
his  estate;  and  if  any  question  whether 
they  had  been  sufficiently  tested  at  the  time 
of  the  institution  of  this  suit,  is  now  con- 
cluded by  the  decree  of  1837,  there  yet  re- 
mains by  the  very  terms  of  that  decree, 
the  important  enquiry  as  to  the  manner  in 
which  the  creditor  has  conducted  himself 
in  regard  to  Findlay  and  his  estate,  and 
whether  in  the  course  which  he  has  pursued, 
there  has  been  any  such  *^  misconduct  or 
neglect,"  such  laches,  as  should  repel  his 
claim  to  the  equitable  relief  which  he  now 
seeks. 

The  claim  to  charge  the  estate  of  a  de- 
ceased partner  with  a  debt  of  the  firm  is 
one  recognized  in  the  court  of  equity  only; 
and  as  Lord  Bldon  observed  in  Kendall, 
ex  parte,  17  Ves.  R.  514,  526,  the  right 
'* standing  only  upon  equitable  grounds,  if 
the  dealing  of  the  creditor  with  the  surviv- 
ing partner  has  been  such  as  to  make  it 
inequitable  that  he  should  go  against  that 
fund  (the  separate  estate  of  the  deceased 
partner),  he  would  not,  upon  general  rules 
and  principles,  be  entitled  to  the  benefit  of 
that  demand."  Indeed,  the  opinion  of 
Lord  Thurlow  in  Hoare  v.  Contencin, 
507  1  Bro.  *C.  C.  27,  implies  strong  doubts 
as  to  the  existence  of  any  principle 
upon  which  a  debt  extinguished  at  law  by 
the  death  of  one  jointly  bound,  shall  yet  be 
set  up  in  equity  aga.inst  the  estate  of  the 
deceased  party;  and  Lord  Eldon  expresses 
his  surprise  that  a  court  of  equity  should 
have  interposed  to  enlarge  the  effect  of  a 
legal  contract  in  such  a  case,  though  he 
admits  the  modern  doctrine  to  be  that  a 
court  of  equity  will  under  certain  modifica- 
tions, enable  the  creditor  to  resort  to  the 
assets  of  a  deceased  party  who  was  jointly 
bound  with  others  who  have  survived  him. 
Kendall,  ex  parte,  17  Ves.  R.  524,  525. 

But  this  right  being  thus  confessedly  the 
creature  of  the  court  of  equity,  will  be  ad- 
ministered only  upon  its  own  terms  and  ac- 
cording to  its  general  rules  and  principles. 
And  it  may  be  waived  by  the  creditor,  or  it 
may  be  lost  by  the  course  and  conduct 
which  he  adopts ;  and  thus  the  equity  which 
he  would  otherwise  have  had,  will  be  en- 
tirely repelled.  This  is  distinctly  stated 
by  Lord  Hard wi eke  in  Bishop  v.  Church,  2 
Ves.  sen.  371 ;  and  is  recognized  as  the  law 
by  Judge  Carr  in  Linney's  adm'r  v.  Dare's 
adm'r,  2  Leigh  588,  595,  and  by  Judge 
Tucker  in  Sale  v.  Dishman's  ex'ors,  3 
Leigh  548,  557.     As  it   is  expressed  by  the 
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last  named  judge,  ^*the  equity  may  be  re- 
butted if  the  party  is  guilty  of  fraud  or  col- 
lusion, or  even  of  laches. ' '  The  correctness 
of  this  doctrine  is  also  very  fairly  to  be  de- 
duced from  the  cases   of  I^ane  v.  Williamsi 

2  Vern.  R.  272;  S.  C.  292;  Daniel  v.  Cross, 

3  Ves.  jr.  R.  277;  Devaynes  v.  Noble, 
Sleech's  Case,  1  Meriv.  R.  396,  528;  al- 
though under  the  particular  circumstances 
of  those  cases  the-  right  was  held  not  to 
have  been  lost. 

What  shall  be  said    to  be  such  laches  as 

"will   deprive    the   creditor   of   the  right  to 

resort  to  the  separate  estate  of  the  deceased 

partner,  is  no  where   ascertained   with  any 

thing   like    precision.      As    said    by 

508  Judge  *Tucker  in  Sale  v.  Dishman's 
ex'ors,    there    is    no   settled    rule    or 

analogy  yet  established  upon  the  subject. 
The  same  learned  judge  informs  us  that  to 
require  the  same  diligence  which  is  de- 
manded in  cases  of  bills  of  exchange  was 
very  readily  considered  out  of  the  question. 
And  he  seems  to  think  that  to  put  the  case 
on  the  footing  of  the  implied  contract  for 
due  diligence  between  assignor  and  as- 
signee, would  be  pregnant  with  the  evil 
referred  to  by  the  master  of  the  rolls  in 
Sleech's  Case  in  Devaynes  v.  Noble,  1 
Meriv.  R.  529.  He  is  of  opinion  there  can 
be  no  fair  analogy  between  the  case  of  the 
deceased  partner  and  that  of  the  assignor 
of  a  bond.  The  latter,  he  says,  has  parted 
with  his  interest  and  stands  merely  as  a 
guarantor:- The  former  was  one  of  the  joint 
debtors,  and  at  his  death  the  obligation 
ought  to  devolve  with  his  estate  upon  his 
representatives.  He  agrees  however  that 
the  court  of  chancery  will  not  charge  his 
estate  with  the  equity  until  the  insolvency 
of  the  survivor  is  ascertained,  but  says  he 
is  not  aware  of  any  express  decision  which 
requires  the  creditor  to  proceed  within  any 
limited  time.  He  appears  rather  to  place 
the  liability  on  the  footing  of  a  suretyship, 
for  he  says  that  what  is  meant  by  laches 
is  the  failure  to  sue  when  required  so  to  do ; 
and  that  without  such  requisition  he  is  in 
no  sort  culpable,  though  he  agrees  that  the 
estate  of  the  deceased  partner  may  also  be 
absolved  by  collusion,  by  giving  time  to 
the  surviving  partner,  or  by  new  arrange- 
ments with  him. 

With  great  deference,  I  think  this  is  un- 
duly limiting  the  range  of  the  duties  de- 
volving upon  a  creditor  who  would  preserve 
his  resort  to  the  estate  of  his  deceased  joint 
debtor,  and  within  which  only  he  may  be 
guilty  of  such  laches  as  will  absolve  that 
estate.  And  I  incline  to  think  the  analogy 
is  stronger  to  the  case  of  the  assignor  of  a 
bond  than  to  that  of  a  surety.  If  we  are  to 
regard  the  estate  of  the  deceased  part- 

509  ner  ♦(as  for  the  purposes  of  this  case 
it  must  be  regarded)  as  only  second- 
arily and  contingently  liable  upon  the 
establishment  of  the  insolvency  of  the  de- 
ceased partner,  it  stands  in  effect  like  the 
assignor,  as  a  mere  guarantor:  it  is  not 
liable  at  once  and  directly  as  a  surety,  nor 
has  it  the  rights  or  remedies  of  a  surety 
against    the    surviving   partner  if  the  debt 


should  be  discharged  out  of  the  assets.  Nor 
can  there  be  any  special  fitness  in  requir- 
ing demand  upon  the  creditor  from  the 
representative  of  the  deceased  partner  to 
sue  the  survivor.  He  has  no  control  over 
the  social  effects  nor  the  books  of  the  firm : 
all  pass  together  to  the  surviving  partner. 
He  may  not  know  or  have  the  means  of 
knowing  who  are  the  firm  creditors,  as  they 
are  presumed  to  make  no  call  upon  him  till 
they  have  pursued  the  surviving  partner  io 
vain.  And  as  he  may  not  therefore  be  able 
to  make  the  demand  upon  the  creditor  to 
sue,  from  the  very  nature  and  character  of 
the  liability,  a  sufiScient  warning  should 
be  implied  that  the  latter  must  adopt  such 
a  course  as  will  afford  a  just  and  reasonable 
protection  to  the  estate  of  the  deceased 
partner,  and  not  subject  it  to  wanton  or 
unnecessary  peril.  I  have  seen  no  case 
sanctioning  the  suggestion  that  laches  con- 
sists only  in  the  failure  to  sue  after  request ; 
while  in  one  case  it  was  distinctly  held  by 
Lord  Hardwicke  that  the  mere  failure  to 
sue,  after  being  applied  to  do  so,  will 
not  of  itself  be  sufficient  to  absolve  the 
estate  of  the  deceased  party.  Bishop  v. 
Church,  2  Ves*  sen.  371. 

It  is  in  vain  to  look  to  the  cases  for  any 
rule  by  which  to  determine  the  character  of 
this  laches,  or  to  measure  its  precise  ex- 
tent. Sleech's  Case,  in  Devaynes  v.  Noble, 
1  Meriv.  R.  529,  only  maintains  that  the 
creditor  shall  not  be  held  to  a  very  rigorous 
course  of  proceeding,  nor  required  to  use 
the  greatest  possible  diligence  to  compel 
immediate  payment  by  the  surviving  part- 
ner; and  one  of  the  reasons  assigned 
510  is  that  *such  a  course  might  do  injury 
to  the  estate  of  the  deceased  partner 
by  so  hurrying  the  survivor  as  to  disable 
him  from  meeting  the  engagements  of  the 
firm,  and  thus  bring  a  debt  upon  the  estate, 
which,  if  less  rigor  had  been  exercised,  it 
might  have  wholly  escaped.  Miss  Sleecfa 
had  suffered  her  money  to  remain  in  the 
hands  of  the  survivor  of  a  banking  firm  for 
some  eight  months  after  the  death  of  the 
other  partner,  when  the  former  became 
bankrupt;  and  it  was  held  by  the  master  of 
the  rolls.  Sir  William  Grant,  that  her  fail- 
ure to  prosecute  her  demand  during  this 
interval  was  not  such  laches  as  would  ab- 
solve the  estate  of  the  deceased  partner; 
and  that  the  fact  of  her  having  received  a 
part  of  the  balance  due  her  from  the  sur- 
viving partner,  and  afterwards  signing  his 
certificate  as  a  bankrupt,  were  not  such 
dealing  with  him  as  amounted  to  a  waiver 
of  her  claim  against  the  former.  But  it  is 
no  where  intimated  that  the  creditor  cannot 
lose  his  equity  by  what  would  amount  to 
laches,  but  the  contrary  is  fairly  implied 
throughout  the  whole  case;  and  certainly 
there  is  nothing  in  the  case  or  in  the  opin- 
ion of  the  master  of  the  rolls  to  warrant 
the  broad  and  sweeping  terms  employed  by 
the  chancellor  in  Hamersley  v.  X«ambert» 
and  of  which  even  Judge  Tucker  expresses 
disapprobation  in  Sale  v.  Dishman's  ex'ors, 
3  Leigh  548,  560. 
In    Lane   v.    Williams,    2    Vern.   R.    277 
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(Raithby's  edition),  the  note  in  question  is 
stated  in  a  note  of  the  editor,  to  have  been 
of  about  one  year's  standing  only,  thoug^h 
the  master  of  the  rolls  in  Sleech's  Case 
supposed  the  laches  to  have  been  much 
greater  than  in  the  case  then  before  him. 
Judge  Tucker  supposes  that  the  case  is  in- 
correctly reported,  and  that  it  may  have 
been  decided  upon  some  other  principle. 
Sale  V.  Dishman's  ex'ors,  3  Leigh  558  n. 
Certainly  a  delay  of  one  year  would  hardly 
suffice  to  bar  the  creditor's  equity  except 
under  very  peculiar  circumstances. 

511  *In  Daniel  v.  Cross,  3  Ves.  jr.  R. 
277,  the  interval  which  occurred  be- 
fore the  bankruptcy  of  the  surviving  part- 
ner, was  about  two  years.  The  partnership 
was  dissolved  in  March  1791.  The  death  of 
the  deceased  partner  had  occurred  in  June 
1791,  and  the  bankruptcy  of  the  new  concern 
did  not  happen  till  March  1793.  It  was  held 
that  this  lapse  of  time  was  not  sufficient  of 
itself  to  exclude  the  claim  upon  the  estate 
of  the  deceased  partner. 

In  Hamersley  v.  Lambert,  2  John.  Ch. 
R.  508,  the  partnership  was  dissolved  by 
the  death  of  one  of  the  partners  in  Septem- 
ber 1803.  The  other  partner  was  discharged 
under  the  insolvency  law  of  the  state  of 
New  York  in  October  1807.  It  was  held 
that  this  delay  of  some  four  years  would 
not  bar  the  equity  against  the  estate  of  the 
deceased  partner. 

Yet  none  of  these  cases,  nor  any  other 
that  I  have  seen,  can  be  regarded  as  estab- 
lishing any  thing  inconsistent  with  the 
doctrine  recognized  in  the  Virginia  cases, 
that  such  an  equity  may  be  lost  by  the 
laches  of  the  creditor.  It  is  true  in  the  case 
of  Hamersley  v.  Lambert,  the  doctrine 
stated  to  be  deducible  from  Devaynes  v. 
Noble,  1  Meriv.  ubi  sup.  528,  is  laid  down 
in  very  broad  and  general  terms.  But  the 
case  itself  will  not  justify  the  deduction 
made  from  it,  nor  was  the  assertion  of  any 
such  doctrine  demanded  by  the  exigencies 
of  that  case  or  of  the  case  of  Hamersley  v. 
Lambert. 

Assuming  then  that  laches  will  bar  the 
creditor's  equity,  but  finding  no  precise 
and  definite  rule  by  which  to  measure  the 
delay  and  neglect  which  shall  be  said  to 
amount  to  it,  each  case  must,  I  apprehend, 
stand  on  its  own  circumstances,  and  be 
judged  of  by  them.  The  right  to  charge 
the  estate  of  the  deceased  partner,  we  are 
told  by  the  Lord  Chancellor  in  Kendall,  ex 
parte,  ubi  sup.  524,  is  an  equity  to  be  en- 
forced only  upon  equitable  principles ; 

512  and  it  should   depend   therefore,  *for 
its  preservation,  upon  the  observance 

by  the  creditor  of  good  faith,  the  exercise 
of  a  certain  reasonable  diligence,  and  the 
maintenance  of  a  just  and  proper  regard 
for  the  rights  and  interests  of  the  deceased 
partner.  If,  as  for  the  purposes  of  this 
case  we  must  accept  it,  the  doctrine  be  that 
the  right  to  resort  to  the  estate  of  the  de- 
ceased partner  is  secondary  and  contingent 
only,  depending  upon  the  ascertained  in- 
solvency of  the  surviving  partner,  or  the 
result  of  fruitless  efforts  to  obtain  payment 


out  of  his  estate,  if  the  surviving  partner 
be  not  notoriously  or  absolutely  insolvent 
at  the  time  of  the  death  of  the  deceased 
partner,  or  at  the  maturity  of  the  debt,  if 
that  only  occurred  after  his  death,  it  cannot 
be  unreasonable  to  require  that  the  creditor 
should  commence  and  prosecute  with  at 
least  reasonable  or  ordinary  diligence,  the 
proper  proceedings  to  compel  payment  from 
the  surviving  partner.  While  he  may  not 
be  held  to  adopt  a  very  rigorous  course  nor 
to  exercise  the  utmost  possible  diligence, 
at  least  he  may  be  required  within  a  reason- 
able time  to  place  the  debt  in  the  ordinary 
channels  of  collection,  and  to  give  it  that 
attention  during  its  progress  which  may 
render  it  probable  that  in  the  usual  course 
the  money  may  be  made,  and  the  estate  of 
the  deceased  partner  thus  saved  harmless. 
The  surviving  partner  takes  the  whole 
social  effects,  and  upon  him  devolves  the 
duty  of  dischargincT  the  partnership  debts. 
He  has  the  appropriate  fund  out  of  which 
they  should  be  paid,  and  there  can  be  no 
legal  presumption  that  that  fund  will  prove 
inadequate.  Like  the  assignor  of  a  bond, 
the  estate  of  the  deceased  partner  is  bound 
only  to  guarantee  against  the  insolvency 
of  the  surviving  partner,  and  is  only  to  be 
made  responsible  when  that  is  established. 
Why  then  should  the  creditor  not  be  held  to 
reasonable  diligence  as  in  the  case  of  the 
assignor?    It    would   be  utterly    vain    and 

illusory  to  declare  the  estate  of  the 
513      ^deceased    partner   to   be  only  liable 

when  the  insolvency  of  the  surviving 
partner  has  rendered  the  efforts  to  compel 
payment  from  him  ineffectual,  if  the  cred- 
itor may  rightfully  forbear  proceedings  in- 
definitely, until  the  party  who  might  have 
been  previously  perfectly  good  should  be- 
come insolvent,  or  having  commenced 
them,  suspend  collection  at  pleasure,  or 
suffer  them  to  slumber  for  a  series  of  years, 
during  which  the  survivor  may  waste  both 
the  social  effects  and  his  own  private  estate, 
and  thus  inevitably  cast  a  debt,  which  he 
ought  to  pay  and  which  might  have  been 
made,  upon  the  estate  of  the  deceased  part- 
ner. The  right  to  call  upon  his  estate  to 
make  good  the  debt  upon  the  failure  of  the 
efforts  to  compel  payment  from  the  surviv- 
ing partner,  carries  with  it,  by  just  and 
necessary  implication,  the  duty  of  making 
such  efforts  bona  fide,  and  with  at  least  or- 
dinary or  reasonable  diligence.  Where  this 
has  been  wanting,  where  measures  have 
been  taken  to  compel  payment  from  the 
surviving  partner,  but  there  has  been  gross, 
wanton  and  unaccountable  delay  in  the 
proceedings  adopted,  and  it  is  palpable  that 
the  consequence  of  such  delay  will  have 
been  to  cast  upon  the  estate  of  the  deceased 
partner  (if  it  be  held  liable)  a  partnership 
debt  of  which  payment  could  undoubtedly 
have  been  obtained  from  the  surviving 
partner,  and  which  it  was  his  duty  to  pay, 
I  think  this  is  such  laches  as  will  forbid  a 
court  of  equity  to  lend  its  aid  to  subject 
the  estate  of  the  deceased  partner. 

In  Sale  v.  Dishman's  ex'ors,  all  the  judges 
were  agreed  that  the   liability  of  the  estate 
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of  the  deceased  partner  depends  on  the  as- 
certained insolvency  of  the  survivor,  and 
from  their  opinions  it  is  plainly  to  be  in- 
ferred that  the  equity  of  the  creditor  may 
be  lost  by  misconduct  or  laches.  But  they 
considered  the  question  of  laches  as  not 
sufficiently  presented  by  the  pleadings  in 
that  case,  and  therefore  that  it  was  not 
necessary  to  make  any  decision  upon 

514  it.      Judge  Cabell,  *however,  concurs 
with    Judge    Tucker  in  thinking  the 

diligence  required  is  not  that  which  is 
necessary  as  between  endorser  and  endorsee, 
assignor  and  assignee,  though  he  differs 
from  him  in  regard  to  the  effect  of  a  failure 
to  sue  after  request.  Judge  Carr  does  not 
advert  to  this  point,  but  he  gives  us  a  very 
distinct'  idea  of  what  was  his  understanding 
as  to  the  measure  of  diligence  required  in 
such  a  case.  For  he  says,  '*But  Sale  (the 
creditor)  with  Berryman*s  bond  (the  sur- 
viving partner's  bond)  in  his  possession, 
waited  upwards  of  four  years  before  he  took 
any  step  to  recover  the  money ;  and  if  Dish- 
man's  executors  (the  executors  of  the  de- 
ceased partner)  had  put  this  matter  in 
issue,  and  shown  us  that  but  for  this  delay 
the  money  might  have  been  made  out  of 
Berryman,  I  strongly  incline  to  think  that 
this  also  would  have  been  such  conduct  as 
would  have  rendered  it  inequitable  to  per- 
mit his  resort  to  the  estate  of  Dishman." 
And  he  quotes  the  remark  of  Lord  Hard- 
wicke  in  Bishop  v.  Church,  that  *'the  plain- 
tiff must  come  as  from  a  pure  fountain ; 
must  show  himself  not  to  be  guilty  of  any 
laches,  much  less  collusion,  turning  to  the 
prejudice  of  the  other  side,  which  might  be 
strong  enough  to  rebut  that  equity  set  up 
beyond  what  the  rule  of  law  admits." 

So  in  Linney's  adm'r  v.  Dare's  adm'r, 
2  Leigh  588,  we  have  another  illustration 
of  this  learned  judge's  views  upon  this 
subject.  The  debts  in  question  were  created 
the  one  in  1799,  and  the  other  in  1801. 
Murray,  the  surviving  partner,  regularly 
paid  up  the  interest  on  the  first  debt  till 
the  1st  of  December  1816,  and  on  the  last 
till  the  1st  of  Japuary  1817,  and  he  con- 
tinued solvent  till  about  November  1817,  but 
afterwards  became  insolvent,  and  so  died. 
It  was  shown  that  it  was  owing  to  Linney's 
(the  creditor's)  indulgence  that  the  debt 
was  not  early  obtained  from  hin^ ;  but  there 
was  no  other  proof   of  laches  on  his 

515  part  excepting  *the  mere  delay  which 
he  had  permitted.     The  case  went  off 

upon  the  question  of  jurisdiction,  the  court 
being  of  opinion  that  there  was  a  plain  and 
adequate  remedy  at  law  against  Ross,  the 
surety  for  the  debts,  who  was  still  living 
and  solvent ;  but  Judge  Carr  went  into  an 
examination  of  the  circumstances,  and 
upon  the  merits  seems  to  have  had  no  diffi- 
culty in  declaring  his  opinion  to  be  that 
Linney  had  no  well  founded  claim  in  equity 
against  Dare's  representatives.  His  re- 
marks on  this  branch  of  the  case  are  omitted 
in  the  report,  but  the  result  at  which  he 
arrived  must  of  course  have  been  deduced 
from    the    long   indulgence    given   by    the 


creditor,  and  the  failure  to  collect  the  debt 
when  it  was  perfectly  in  his  power  to  do 
so,  as  constituting  such  laches  or  such  a 
manifestation  of  purpose  on  his  part  to 
look  to  the  surviving  partner  alone,  as 
would  put  an  end  to  the  equity  against  the 
estate  of  the  deceased  partner. 

Let  us  now  glance  briefly  at  the  main 
features  of  the  case  before  us. 

The  notes  constituting  the  debt  claimed, 
bear  date  on  the  23d  of  November  1807. 
William  King  died  about  the  13th  of  Octo- 
ber 1808.  On  the  2l8t  of  November  1809 
Jackson  took  from  Conn  ally  Findlay  Sl  Co. 
the  note  of  King,  Trigg  8l  Co.  for  seven 
thousand  six  hundred  and  fifty-three  dollars 
and  seventy-four  cents,  but,  as  he  alleges, 
to  be  applied  to  his  individual  debt.  On 
the  30th  of  April  1810  he  brings  suits  upon 
the  two  notes  first  payable,  and  on  the  17th 
of  September  1810  he  brings  suit  upon  the 
third.  On  the  22d  of  May  1811  a  payment 
of  one  thousand  .dollars  is  made,  for  which 
due  credit  appears  to  have  been  gi^en.  On 
the  31st  of  May  1811  he  recovers  judgments 
upon  the  two  notes  first  named,  and  on  the 
29th  of  May  1812  he  recovers  a  judgment 
upon  the  third,  all  these  judgments  being 
against  Findlay  and  the  securities  for  his 
appearance.  Upon  the  last  named  judg- 
ment an  execution  was  issued  on  the 
516  14th  of  ^January  1814,  but  the  same 
was  not  placed  in  the  hands  of  any 
officer  for  service,  nor  was  it  ever  served  or 
returned.  Upon  the  two  previous  judgments 
no  executions  were  ever  issued.  In  1813 
Jackson  offered  to  take  cotton  for  the  debt ; 
and  A.  Findlay  for  Connally  Findlay  Sl 
Co.  writes  in  reply,  promising  to  furnish 
the  cotton  accordingly. 

In  1817  Findlay  acknowledges  the  receipt 
of  a  letter  from  Jackson  '  *  requiring  a  little 
cash ;"  and  he  sends  a  note  for  five  hundred 
dollars,  and  promises  another  payment  in 
a  short  time.  And  he  requests  Jackson  to 
accept  his  thanks  for  his  *  'silence  and  in- 
dulgence." And  the  judgments  were  suf- 
fered to  stand  without  any  effort  to  enforce 
them  during  the  remainder  of  Findlay's  life. 
He  died  in  1818,  and  on  the  29th  of  October 
1819  writs  of  scire  facias  are  sued  out  to 
revive  the  judgments  against  his  adminis- 
trators. These  writs  are  however  suffered 
to  slumber  on  the  docket  upon  the  simple 
issue  of  payment  until  June  1827,  when 
executions  were  awarded.  In  the  mean 
time,  however,  that  is  to  say,  in  January 
1825,  nearly  seventeen  years  after  the  death 
of  William  King,  this  bill  is  filed,  alleging 
that  the  personal  estate  of  Findlay  had 
been  exhausted  in  payment  of  other  debts, 
and  seeking  to  charge  the  real  estate  be* 
longing  to  the  firm  of  C.  Findlay  Sc  Co. ; 
also  that  of  which  Findlay  died  seized,  and 
also  the  personal  and  real  estate  of  William 
King,  with  the  payment  of  this  simple 
contract  debt :  and  also  claiming  payment 
of  another  debt  which  was  afterwards  con- 
fessed to  have  been  previously  satisfied. 

Now,  if  it  may  be  said  there  was  no  delay 
of  which  there  could  be  any  just  complaint 
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up  to  the  rendition  of  the  judgments  in  1811 
and  1812,  what  is  there  to  account  for  or  to 
excuse  the  great  delay  that  was  suffered  to 
occur   afterwards?      Why   were    executions 
not  issued  upon  all  of  the   judgments,    and 
placed    in    the    hands   of   the  marshal   for 
service?    If  this  had    been   done,  there  can 
be    no   doubt    from    this    record    the 
517      *debts  would  all   have   been    immedi- 
ately made.     Findlay  had   succeeded 
to  the  whole  social  effects  of  C.  Findlay  8l 
Co.  real  and   personal,    and   was   also  pos- 
sessed   of   a    considerable   estate,    real  and 
personal,  of  his  own.     He  died  possessed  of 
a   personal   estate   amounting   to   upwards 
of   ten    thousand   dollars,    besides    certain 
slaves  not  accounted' for   in    the  settlement 
of   the   administration   account.      Between 
1809  and  1817  he  appears  to  have  made  sun- 
dry advancements  in  slaves  to  his  children. 
Under  the  will  of  William  King  he  was  en- 
titled to  a  legacy  of   ten    thousand   dollars, 
which  might  have  been   reached   by  proper 
process,  and  was  itself  more  than  sufficient 
to   discharge    the    whole   debt.      The    real 
estate   also,  which   might   have  been  sub- 
jected, appears  to   have   been   considerable 
and  valuable.     Yet  Jackson,  with  his  judg- 
ments not  against  Findlay  only  but  his  ap- 
pearance bail  also  in    the  different    cases, 
who,  for   aught   that   appears,    may    have 
been    perfectly   able    to    make    good    their 
respective  liabilities,  stands  by  and  suffers 
the  whole  of  this  large  property  to  be  wasted 
or   appropriated    by    others,     without    the 
slightest  effort  on  his  part  to  have  any  por- 
tion of  it   applied,    as    properly   it    should 
have  been,  to  his  debt.     And   after   Find- 
lay's  death  he  contents  himself  with  issuing 
writs  of  scire  facias,  which  are  suffered  to 
sleep   on    the   docket    for   years    and  until 
nearly  every  vestige  of  the  large  and  valu- 
able estate  which  might  readily  have  been 
subjected  to  the  debts  at  any  time,  had  en- 
tirely disappeared.     What  Findlay  had  not 
himself  disposed  of  is  suffered  through  the 
utter  neglect  of  Jackson   to   be   applied  to 
debts  of  inferior  dignity,  some  due  by  sim- 
ple contract  merely.     And  of  the  real  estate 
belonging  to  the  firm   of  C.  Findlay  &  Co. 
nearly  the  whole   is    sold  and  the  proceeds 
appropriated    to    the     payment   of    a   debt 
which  would  appear  to   have  been   of   in- 
ferior dignity  to   those   judgments,    while 
that  of  which  Findlav  died  possessed, 
518      the  heirs  have  been  'permitted  to  sell 
and    to   appropriate    the    proceeds   to 
their  own  use.     And   it   is  perfectly  appar- 
ent that  if  this  debt  be  cast  upon  the  estate 
of  King,  it  will   be  because   of  the  neglect 
of    Jackson    for   years  to   compel  payment 
from  Findlay  when  it  was  perfectly  in  his 
power  to  have  done  so  at  any  time. 

I  think  the  whole  course  and  conduct  of 
Jackson  amount  to  such  a  manifestation  of 
purpose  to  look  to  Findlay  alone  for  pay- 
ment of  his  debt,^  or  discloses  such  palpable 
laches  in  the  pursuit  of  his  plain  remedies 
against  him,  as  should  rebut  any  claim  to 
the  aid  of  a  court  of  equity  to  set  up  his 
demand  against   the  estate   of  the  deceased 


partner,  and  that  the  Circuit  court  did  not 
err  therefore  in  dismissing  the  bill  as  to 
the  representatives  of  William  King. 

But  although  the  bill  was  properly  dis- 
missed as  to  them,  I  do  not  perceive  why 
a  different  and  further  measure  of  relief 
was  not  afforded  against  the  estate  of  Find- 
lay. It  is  apparent  that  a  large  portion  of 
the  personal  assets  of  that  estate  was  ap- 
plied in  payment  of  debts  of  inferior  dig- 
nity to  that  of  Jackson.  The  real  estate 
of  which  Findlay  died  seized,  and  which 
appears  to  have  been  worth  between  three 
and  four  thousand  dollars,  was  bound  by 
these  judgments,  but  appears  to  have  been 
sold  by  the  heirs  (with  the  exception  of 
two  inconsiderable  parcels),  and  the  pro- 
ceeds applied  to  their  own  use.  Why  and 
how  all  &is  could  properly  be  to  the  preju- 
dice of  the  appellant,  I  cannot  see  from  the 
record  before  us.  And  I  think  the  appel- 
lant should  be  allowed  to  amend  the  bill, 
and  to  make  such  further  allegations  and 
such  additional  parties  as  may  entitle  him 
to  enquire  into  the  apparent  devastavit  by 
the  administrators  of  Findlay,  and  if  such 
be  established,  to  charge  those  who  may  be 
legally  responsible  for  the  same,  and  for 
this   purpose    to   have  the  proper  accounts 

directed :  and  also  to  investigate  f ur- 
519      ther  the  subject  of  the  real  ^estate  of 

which  Findlay  died  seized,  and  the 
propriety  of  the  disposition  made  of  it  after 
his  death,  and  to  hold  those  who  may  be 
accountable  for  the  same,  or  for  the  pro- 
ceeds thereof,  if  any  such  there  be,  to  their 
just  responsibilities.  And  upon  such  in- 
vestigation the  right  of  the  administrators 
to  retain  in  their  hands  so  much  of  the 
proceeds  of  the  sale  of  lands  as  was  suffi- 
cient to  pay  the  amount  due  to  them  and 
the  other  devisees  of  Thomas  King,  and 
also  the  balance  claimed  to  be  due  to  them 
as  such  administrators,  may  be  the  subject 
of  further  consideration. 

I  am  of  opinion  to  affirm  so  much  of  the 
decree  as  dismisses  the  bill  as  to  the  repre- 
sentatives of  William  King;  but  in  all 
other  respects  to  reverse  the  same,  and  to 
remand  the  cause  for  further  proceedings. 

DANIEL  and  MONCURB,  Js.,  concurred 
in  the  opinion  of  Lee,  J. 

SAMUELS,  J.,  concurred  in  so  much  of 
the  decree  as  dismisses  the  bill  against 
King's  representatives;  and  dissented  from 
so  much  as  directed  further  proceedings 
against  Findlay's  estate;  being  of  opinion 
that  it  should  have  been  dismissed  as  to 
these  parties  also. 

ALLEN,  P.,  concurred  in  reversing  the 
decree  as  to  Findlay's  representatives. 
But  he  was  of  opinion  that  the  estate  of 
King  was  not  discharged,  and  that  the  de- 
cree should  be  reversed  as  to  his  represen- 
tatives. 

Decree  affirmed  in  part  and  reversed  in 
part. 
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*Butcher  v.  Carlile. 

Jnly  Term,  1866,  Lewisburff. 

(Absent  Allbn,  P.,  and  Lbb.  J.) 


I.  Pleadloff  and  Practloe—BoiMls  Payable  In  Monay  or 
« Notaa  Due  on  Solvent  Men— Action  of  Debt.*— By  a 

bond  dated  tbe  27th  of  March  1840.  the  obllffor 
boand  himself  to  pay  to  the  obllffee  or  order,  on 
or  before  the  25th  of  March  1842,  a  certain  snm  of 
money,  with  interest;  "which  sum  may  be  dis- 
charcred  in  notes  or  bonds  due  on  ffood  solvent 
men  residinff  in  the  county  of  R."  This  is  a  bond 
for  the  payment  of  money,  for  which  debt  will  lie: 
and  it  is  not  necessary  to  notice  the  provision  as 
to  the  mode  of  payment  in  the  declaration, 
a.  Action  of  Debt.t— See  the  opinion  of  Judgb  Mon- 
CURB  for  the  distinctions  in  relation  to  such 
obliirations. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Randolph  county,  broug^ht  by  John 

*Pleadlnff— Bonds  Payable  In  Money  or  Bqulvalent— 
Default  in  Pajroient— Action  of  Debt.— In  Marlor  v. 
Texas  &  P.  R.  CJo.,  21  Fed.  Rep.  386.  it  is  held:  "It  is 
elementary  that  when  a  promise  is  in  the  alter- 
native, to  pay  in  money  or  in  some  other  medium  of 
payment,  the  promisor  has  an  election  either  to  pay 
in  money  or  in  the  equivalent,  and  after  the  day  of 
payment  has  elapsed  without  payment  the  riffht  of 
election  on  the  part  of  the  promisor  is  ffone,  and 
the  promisee  is  entitled  to  payment  in  money.  For 
various  illustrations  of  the  rule,  see  McNitt  v.  Clark. 
7  Johns.  466;  Gilbert  v.  Danforth,  0  N.  Y.  586: 
Stephens  v.  Howe.  2  Johns.  &  Sp.  188;  Stewart  v. 
Donnelly,  4  Yerfir.  177;  Choice  v.  Moseley,  1  Bailey  136; 
Butcher  v.  Carlile,  12  Oratt.  520:  Church  v.  Feterow,  2 
Pen.  &  W.  301 ;  Trowbrldfire  v.  Holcomb.  4  Ohio  St. 
88;  Perry  v.  Smith,  22  Vt.  801;  Mettler  v.  Moore,  1 
Blackf.  842.**  See  also,  citinsr  and  approving  the 
principal  case  as  to  when  debt  lies,  the  followinflr 
cases:  Turpin  v.  Sledd,  28  Gratt.  240;  Dunsran  v. 
Henderlite,  21  GratL  151,  152:  Dearlng^  v.  Rucker,  18 
GratL  438,  430,  445.  472;  Mlnnlck  v.  Williams,  77  Va. 
760;  Jarrett  v.  Nickell,  9  W.  Va.  856;  Burr  v.  Brown, 
6W.Va.  244. 

In  Randall  v.  Jaques,  20  Fed.  Cas.  284,  it  is  said: 
"Thus,  if  a  farmer  irives  his  bond  or  note  for  the 
payment  of  tl.OOO,  by  a  iriven  day,  in  one  thousand 
bushels  of  wheat,  and  there  is  a  breach,  the  loss  of 
the  creditor  is  not  necessarily  tl,000.  but  more  or 
less,  according  to  the  market  price  of  the  wheat  on 
the  day  of  the  breach,  and  at  the  place  of  delivery. 
Here,  debt  will  not  lie,  but  assumpsit  or  covenant 
only,  accordiuff  to  the  nature  of  the  contract,  the 
former,  if  a  parol,  the  latter  if  it  be  a  sealed  con- 
tract These  distinctions  are  very  well  established 
by  the  court  of  appeals  of  Viririnia,  in  the  cases  of 
Beirne  v.  Dunlap,  8  Lelffh  514,  and  StUcAer  v.  Carlile, 
12  Gratt.  5S0."  See  also,  Crawford  v.  Dalffh,  2  Va. 
Cas.  521;  4Min.  Inst,  part  I  (3d  Ed.),  p.  561;  mono- 
graphic note  on  "Action  of  Debt'*  appended  to 
Davis  V.  Mead,  13  Gratt  118. 

tSame— Same— Same— 5anie— Declaration.— In  Mln- 
nlck V.  Williams,  77  Va.  761,  it  is  said:  **When  the 
obligation  is  to  pay  money  with  a  mere  privilege  to 
the  obliffor  to  pay  in  some  other  article  on  or  before 
a  certain  day.  it  is  unnecessary  to  take  any  notice 
of  such  privllefire  in  the  declaration  if  the  day  passes 
without  payment  of  the  money,  or  the  delivery  of 
the  other  equivalent  article.  Lewis  v.  Lonsr,  8  Mun. 
(136);  Butcher  V.  Carlile,  euprar 


S.  Carlile,  for  the  use  of  Samuel  Gibbons, 
against  Bli  Butcher.  The  case  is  stated 
by  Judge  Moncure  in  his  opinion. 

Fry,  for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

MONCURK,  J.  This  is  an  action  of  debt 
brought  on  two  obligations,  by  one  of 
which,  dated  on  the  27th  day  of  March  1840, 
the  obligor  bound  himself  to  pay  to  the 
obligee,  or  order,  on  or  before  the  25th  day 
of  March  1842,  the  sum  of  eight  hundred 
and  sixteen  dollars  and  five  cents,  with  in- 
terest from  the  25th  day  of  March  1841, 
*^  which  sum  may  be  discharged  in  notes  or 
bonds  due  on  good  solvent  men,  residing  in 
the  county  of  Randolph,  Virginia."  The 
other  is  a  single  bill  obligatory,  in  the  or- 
dinary form,  upon  which  no  question  arises 
in  this  case.  The  declaration  ia  in  the 
usual  form  of  a  declaration  on  common 
money  bonds ;  taking  no  notice  of  the 

521  stipulation    contained    *in    the    first 
mentioned  obligation,    that  it  might 

be  discharged  in  notes  or  bonds  as  afore- 
said. The  defendant  craved  oyer  of  the 
obligations,  and  demurred  genenUly  to  the 
declaration,  and  each  count  thereof.  The 
demurrer  was  overruled;  and  issue  being 
thereupon  joined  on  the  plea  of  payment, 
verdict  and  judgment  were  rendered  for  the 
debt  in  the  declaration  mentioned,  being 
the  aggregate  of  the  two  sums  of  money  in 
the  obligations  mentioned,  with  interest 
on  each.  To  that  judgment  a  supersedeas 
was  awarded. 

The  error  assigned  in  the  judgment  is 
that  an  action  of  debt  would  not  lie  on  the 
obligation  mentioned  in  the  first  count  of 
the  declaration,  the  same  '  'not  being  for 
money,  but  for  a  specified  amount  of  the 
notes  or  bonds  of  others  of  fluctuating  and 
uncertain  value:"  And  consequently,  that 
the  court  erred  in  overruling  the  demurrer 
to  that  count. 

The  action  of  debt  only  lies  for  money. 
On  an  obligation  to  pay  or  deliver  any  other 
article,  covenant  is  the  proper  remedy ;  and 
the  recovery  is,  of  a  compensation  in  dam- 
ages. Bonds,  bank  notes  and  other  choses 
in  action  are  not  money,  but  stand  in  the 
same  category  with  other  articles  in  this 
respect. 

When  an  obligation  is  in  a  simple  and 
single  form,  to  pay  money,  or  to  deliver 
any  other  article,  there  is  no  difficulty ;  and 
in  the  former  case  debt,  and  in  the  latter 
covenant,  is  the  appropriate  remedy. 

But  sometimes  the  form  of  the  obligation 
is  complex ;  to  pay  money  in  a  fixed  quan- 
tity of  some  other  article ;  or  to  pay  it  in 
an  article  whose  quantity  is  not  fixed;  or 
to  pay  money  or  some  other  article,  in  the 
alternative,  on  a  certain  day;  or  to  pay 
money  with  a  privilege  to  tfie  obligor  to 
discharge  the  debt  in  some  other  article  on 
a  certain  day.  And  in  these  cases  a  diffi- 
culty often  arises  as  to  the  meaning  and 
effect  of  the  obligation,  and  the  proper 
remedy  for  a  breach  of  it. 

522  *When    the    obligation    is   to    pay 
money  in   a   fixed   quantity  of   some 
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other  article;  as  in  so  many  bushels  of 
wheat ;  or  in  wheat  at  a  certain  price  per 
bushel;  or  in  bonds,  bank  notes  or  other 
choses  in  action  of  a  certain  nominal 
amount,  the  authorities  all  seem  to  agree 
that  the  meaning^  and  effect  of  the  obliga- 
tion is  the  same  as  if  it  had  been  in  the 
simple  form  of  an  obligation  to  deliver  the 
article,  and  that  covenant  is  the  proper 
remedy.     Beirne  v.  Dunlap,  8  I^eigh  514. 

But  when  the  obligation  is  to  pay  a  sum 
of  money  in  some  other  article  of  which 
the  quantity  is  not  fixed,  the  authorities 
are  somewhat  conflicting  as  to  the  meaning 
and  effect  of  the  obligation  and  the  proper 
remedy  for  its  breach.  In  Kentucky,  it 
has  been  held  that  the  proper  remedy  in 
that  case  also,  is  covenanft  and  not  debt. 
Watson  V.  McNairy,  1  Bibb  356;  Bruner 
V.  Kelsoe,  Id.  487 ;  Mattox  v.  Craig,  2  Id. 
584 ;  Noe,  &c.  v.  Preston,  5  J.  J.  Marsh. 
57 ;  also  in  Arkansas,  Jeffrey  v.  Underwood, 
1  Pike's^.  106;  and  perhaps  in  some  other 
states.  But  the  weight  of  authority,  and 
I  think  the  better  opinion,  is  the  other  way. 
Such  was  certainly  the  opinion  of  this 
court  in  Beirne  v.  Dunlap,  supra,  in  which 
the  Kentucky  cases  to  the  contrary  were 
disapproved.  See  also  2  Bac.  Abr.  title 
Debt  A,  citing  And.  177 ;  and  Bollinger  v. 
Thurston,  2  Rep.  Const.  Ct.  S.  C.  447; 
Bloomfleld  v.  Hancock,  1  Yerg.  R.  101 ; 
Young  V.  Hawkins,  4  Id.  171;  Henry  v. 
Gamble,  Minor's  R.  15;  Bradford  v.  Stew- 
art, Id.  44. 

An  obligation  to  pay  a  sum  of  money  in 
bonds,  bank  notes  or  other  choses  in  action 
would  seem  at  first  view  to  fall  under  the 
last  of  the  two  above  mentioned  classes; 
and  to  be  for  payment  in  an  article  of 
which  the  quantity  is  not  fixed.  But  in 
fact  it  falls  under  the  first ;  and  is  for  pav- 
ment  in  an  article  of  which  the  quantity  is 
ascertained.  This  arises  from  the  peculiar 
nature  of  the  article;  ^^  which  is  enumerated 
in  dollars  and  cents  as  specie  is." 
523  Campbell  v.  *Weister,  1  Litt.  R.  30. 
'  ^To  pay  one  hundred  dollars  in  bonds 
or  bank  paper,  (says  Parker,  J.,  in  Beirne 
V.  Dunlap,)  means  bonds  or  notes  calling 
for  that  sum,  which  the  obligors  or  banks 
are  bound  for.*' — **And  if  so,  an  action 
of  debt  will  not  lie,  unless  it  would  lie  upon 
a  promise  to  pay  a  fixed  quantity  of  any 
commodity  of  fluctuating  value.  In  this 
respect  there  is  no  difference  between  bank 
paper  and  any  other  commodity.  Paper 
may  rise  or  depreciate  in  value  before  the 
day  of  payment ;  and  if  the  day  passes  when 
the  contract  is  to  be  fulfilled,  the  measure 
of  the  obligee's  rights  and  of  the  obligor's 
liabilities  is  the  value  of  the  notes  on  that 
day,  to  be  ascertained  by  the  verdict  of  a 
jury,  and  awarded  in  damages."  It  was 
therefore  held  in  that  case  that  covenant 
and  not  debt  was  the  proper  remedy  where 
the  money  was  to  be  ]^id  *4n  notes  of  the 
United  States  Bank  or  either  of  the  Vir- 
ginia banks."  The  court  construed  the 
obligation  to  be,  in  effect,  an  obligation 
for  the  payment  of  bank  notes  and  not  of 
money.     See    also   Jackson    v.    Waddill,    1 


Stewart's  R.  579;  Young  v.  Scott,  5  Alab. 
R.  475;  Deberry  v.  Darnell,  5  Yerg.  R.  451; 
January  v.  Henry,  2  Monr.  R.  58;  S.  C.  3 
Id.  8;  Sinclair  v.  Piercy,  5  J.  J.  Marsh. 
63;  Day  v.  t/afferty,  4  Pike's  R.  450;  Hud- 
speth &  Sutton  V.  Gray,  Durrive  &  Co.,  5 
Id.  157. 

When  the  obligation  is  to  jiay  a  sum  of 
money,  or  some  other  article,  in  the  alter- 
native, on  or  before  a  certain  day;  or  to 
pay  a  sum  of  money,  with  a  privilege  to 
the  obligor  to  pay  it  in  some  other  article 
on  or  before  a  certain  day,  the  obligor  has 
his  election  to  deliver  the  article  on  or  be- 
fore the  day ;  but  if  he  fail  to  do  so,  he  is 
liable  absolutel3'  for  the  money,  and  of 
course  to  an  action  of  debt  for  its  recovery. 
Story  on  Cont.  {  969;  Choice  v.  Moseley, 
1  Bailey  S.  C.  R.  136;  Henry  v.  Gamble, 
Minor's  R.  15;  Bradford  v.  Stewart,  Id.  44; 
Crawford  v.  Daigh,  2  Va.  Cas.  521. 

Sometimes  the  obligation   has  ap- 

524  parently   been   for   *the  payment  of 
bank    notes  or   other  currency   than 

money ;  and  yet  the  obligor  has  been  held 
liable  in  an  action  of  debt.  In  Crawford  v. 
Daigh,  2  Va.  Cas.  521,  the  note  was  for  the 
payment  of  sixty- four  dollars  in  good  state 
bank  paper,  payable  one  day  after  date. 
The  court  was  of  opinion  that  state  bank 
paper  was  not  here  mentioned  as  contradis- 
tinguished from  money,  but  from  other 
paper  in  circulation  then  less  valuable  than 
money.  Payment  was  to  be  made  in  a 
currency  of  equal  value  to  money,  and  one 
day  after  the  date  of  the  note.  In  this  re- 
spect the  case  differed  from  Beirne  v.  Dun- 
lap; in  which  the  obligation  was  for  the 
payment  in  notes  of  the  United  States  Bank 
or  either  of  the  Virginia  banks  more  than 
a  year  after  its  date.  These  notes  at  the 
date  of  the  obligation  and  when  it  be- 
came payable,  were  current  at  par.  But 
that  they  were  so  current  when  it  became 
payable,  was  an  accident,  which,-  in  the 
opinion  of  this  court,  did  not  affect  the  form 
of  the  remedy.  They  might  have  greatly 
depreciated  in  value  in  the  mean  time;  and 
if  they  had  so  depreciated,  the  obligor  would 
still  have  had  the  right  to  discharge  his 
obligation  by  paying  it  in  their  nominal 
amount.  In  McConnel  v.  Caldwell,  cited 
in  1  Yerg.  R.  101,  the  promise  was  to  pay 
four  hundred  dollars  in  specie,  or  current 
bank  notes.  The  action  of  debt  was  sus- 
tained on  the  ground  that  the  parties  had 
referred  their  contract  to  a  specie  standard ; 
and  that  the  case  was  distinguishable  from 
the  leading  Tennessee  case  of  Gamble  v. 
Hutchison,  Peck's  R.  130,  where  the  money 
was  payable  in  current  bank  notes,  and  it 
was  held  that  debt  did  not  lie.  In  Spain  v. 
Grove,  1  Minor's  R.  177,  the  promise  was 
to  pay  one  hundred  and  fifty-three  dollars 
in  good  current  money  of  the  state  of  Ten- 
nessee equal  in  value  to  the  said  sum  of  one 
hundred  and  fifty-three  dollars.  The  chief 
justice,  in  delivering  the  opinion  of  the 
court,  said,  **If  it   were    necessary  to 

525  impanel   a   jury   to    enquire    *of    the 
value  of  the  Tennessee  currency,  the 

jury  would  be  bound  by  the  valuation  fixed 
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on  by  the  parties;  the  only  inference  we 
can  draw  from  the  expressions  used  in  the 
note  is  that  if  paid  in  g^ood  Tennessee  cur- 
rency, the  maker  should  make  the  payment 
equal  in  value  to  specie."  The  action  of 
debt  was  according^ly  maintained. 

While,  therefore,  certain  g-eneral  rules 
have  been  adopted,  as  means  of  ascertaining 
the  intention  of  parties ;  the  end  in  view 
in  every  case  is,  to  ascertain  the  intention 
from  the  contract ;  and  when  so  ascertained, 
effect  will  be  given  to  it,  if  lawful. 

Let  us  now  apply  these  principles  to  the 
case  before  us.  The  obligation  was  to  pay, 
on  or  before  a  certain  day,  which  was  about 
two  years  after  its  date,  a  certain  sum  of 
money  and  interest,  *^  which  sum  may  be 
discharged  in  notes  or  bonds,  due  on  good 
solvent  men  residing  in  the  county  of  Ran- 
dolph, Virginia."  I  think  this  is  clearly 
an  obligation  for  the  payment  of  a  sum  of 
money,  with  a  mere  privilege  to  the  obligor 
to  discharge  it  in  notes  or  bonds  of  the  de- 
scription mentioned,  on  or  before  the  day  on 
which  it  became  payable ;  and  having  failed 
so  to  discharge  it,  he  is  liable  to  an  action 
of  debt  therefor,  according  to  the  principles 
before  stated.  The  promise  to  pay,  in  the 
first  place,  is  absolute;  and  the  form  of 
expression  which  follows,  to  wit:  *^ which 
sum  may  be  discharged,"  Ac,  indicates 
mere  permission  or  privilege.  The  obligee 
had  only  a  right  to  demand  the  money. 
He  had  no  right  to  demand  notes  or  bonds. 
The  obligor  had  a  right  to  pay  in  money; 
or  in  notes  or  bonds,  provided  he  paid  them 
on  or  before  the  day  fixed  for  payment. 
From  the  terms  of  the  obligation  the  debt 
was  obviously  a  money  debt ;  but  the'obligor 
wished  to  have,  and  stipulated  for,  the  priv- 
ilege to  pay  it  in  notes  or  bonds  of  a  certain 
description.  It  might  or  might  not  be  con- 
venient for  him  to  pay  in  such  notes 
526  or  bonds.  *He  might  or  might  not 
have  them,  or  be  able  to  get  them;  or 
might  prefer  to  pay  the  money  and  keep  the 
notes  or  bonds,  if  he  had  them.  The  obli- 
gee might  have  been  as  willing  to  receive 
notes  or  bonds  as  money,  if  they  had  been 
tendered  to  him  in  due  time.  And  to  com- 
pel him  now  to  receive  the  value  of  such 
notes  or  bonds  according  to  the  uncertain 
assessment  of  a  jury,  would  be  gross  injus- 
tice to  him,  as  well  as  a  palpable  departure 
from  the  true  intent  and  meaning  of  the 
contract.  If  the  privilege  had  been  to  pay 
in  bank  notes,  instead  of  the  notes  or  bonds 
of  individuals,  there  might  have  been  some 
room  for  contending  that  notwithstanding 
the  form  of  the  obligation,  it  was  in  effect 
payable  in  bank  notes.  Bank  notes  are 
currency,  though  sometimes  of  depreciated 
value.  And  if  they  are  of  such  value,  it  is 
certainly  the  interest  of  the  obligor  to  dis- 
charge his  obligation  by  paying  them,  and 
is  generally  more  convenient  for  him  to  pay 
them  than  to  pay  money.  But  the  notes 
or  bonds  of  individuals  are  not  currency ; 
and  whether  it  will  be  for  the  interest  or 
convenience  of  an  obligor  to  pay  his  debt 
in  them  or  in  money,  is  dependent  on  the 
X)eculiar  circumstances  of  each   case.     This 


fact  would  be  entitled  to  much  coasidera- 
tion  in  determining  the  meaning  of  the  ob- 
ligation  if  its  terms  were  not  otherwise 
sufficiently  plain,  as  I  think  they  are. 

The  obligor  having  failed  to  pay  the 
money  in  notes  or  bonds  on  or  before  the 
day  fixed  for  its  payment,  and  thus  become 
liable  absolutely  for  the  payment  of  the 
money,  an  action  of  debt  was  maintainable 
against  him  for  it ;  and  it  was  unnecessary 
for  the  declaration  to  charge  the  non^y- 
ment  of  the  debt  in  notes  or  bonds.  The 
obligation  then  became  in  effect  a  simple 
and  single  bill  obligatory.  In  Crawford  v. 
Daigh,  supra,  the  note  was  for  the  payment 
of  money  in  good  state  bank  paper;  and 
yet  the  court  held    that  after  the  day  fixed 

for  such  payment  was  passed,  it  was 
527      *a  note   for   the  payment   of   money 

only,  and  being  set  out  as  such  in  the 
declaration,  was  set  out  according  to  its 
legal  effect.  See  also  Henry  v.  Gamble, 
supra.  A  fortiori,  when  the  <A>ligation 
is  to  pay  money,  with  a  mere  privilege  to 
the  obligor  to  pay  in  some  other  article  on 
or  before  a  certain  day,  it  is  unnecessary 
to  take  any  notice  of  such  privilege  in  the 
declaration.  See  Bradford  v.  Stewart^ 
supra.  The  privilege  is  in  the  nature  of  a 
defeasance,  which  need  never  be  stated  in  a 
declaration,  but  is  matter  of  defense,  and 
ought  to  be  shown  in  pleading  by  the  op- 
posite party.     1  Chit.  PL  255. 

I  am  for  affirming  the  judgment. 

DANIEL  and  SAMUELS,  Js.,  concurred 
in  the  opinion  of  Moncure,  J. 

Judgment  affirmed. 


528  *  Ratdifr  v.  Polly  &  als. 

July  Term,  1866,  Lewlsburff. 

I.  Sttits  for  Freedom— Jniiadictloa.— Salt  for  freedom 

must  be  brouffht  In  one  of  the  courts  of  the  coanty 
orcorporatlon  in  which  the  party  sainr  is  detained 
by  the  person  having  him  in  custody, 
a.  Same— Same— Cese  at  Bar.^Where  a  person  taarinf 
persons  of  color  in  his  cnstody.  claimins'  them  as 
slaves,  resides  in  one  county  and  holds  them  in  that 
county,  and  brinffs  them  into  another  county  in 
obedience  to  a  writ  of  habeas  corpus  sued  out  by 
them,  this  is  not  such  a  detention  of  them  in  this 
last  county,  as  will  give  the  courts  thereof  Juris* 
diction  of  a  suit  instituted  by  them  there,  for  their 
freedom:  And  this  especially  if  the  resort  to  the 
writ  of  habeas  corpus  was  a  contrivance  to  ffire 
Jurisdiction  of  the  case  to  the  courts  of  the  county 
to  which  they  are  so  brouffht. 

3.  5ame— Same— How  Question  flay  Be  Raised.— In 
such  a  case  the  court  should  dismiss  the  suit,  upon 
the  motion  of  the  defendant  And  a  rule  upon  the 
plaintiffs  to  show  cause  why  the  suit  should  not  be 
dismissed,  is  a  proper  mode  by  which  to  raise  the 
question  of  jurisdiction. 

4.  Same— Same— When  Objectloiu  May  Be  Made— Caaa 
at  Bar.*— Thouffh  the  petition  of  the  panpers  and 
the  warrant  of  the  Justice  are  returned  into  court 

*See  quotation  from  principal  case  in  Hunter  ▼. 
Humphreys.  14  Oratt  287, 293.  See  principal  case  also 
cited  in  foot-note  to  this  case. 
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at  one  term,  wben  one  of  the  claimants  enters 
Mmself  a  party,  and  the  canse  Is  then  continued: 
and  thouffh  depositions  are  taken  by  consent  to  be 
read  on  the  trial,  before  the  next  term,  yet  no 
summons  havlnff  been  served  on  the  person  In 
whose  custody  the  paupers  were,  he  havlnsr  en- 
tered himself  a  party  at  the  next  term,  may  then 
haye  the  suit  dismissed  for  want  of  jurisdiction: 
And  It  will  be  dismissed  as  to  both  defendants.t 

By  a  petition  bearing^  date  the  10th  day 
of  March  1851,  Harrison  Polly,  and  three 
others,  his  brother  and  two  sisters,  applied 
to  John  W.  Hite,  a  justice  of  the  x)eace  for 
Cabell  county,  stating  that  they  were  free 
persons  of  color,  and  were  then  in  the  pos- 
session of  William  RatclifF,  who  held  them 
as  slaves :  And  they  prayed  that  a  sum- 
mons  might    issue    authorizing    the 

529  ♦sheriff  of  Cabell  to   take   them   into 
his  possession  for  safe  keeping,  until 

the  first  day  of  the  next  term  of  the  Circuit 
court  of  Cabell  county,  with  leave  for  the 
petitioners  to  sue  for  their  freedom.  This 
petition  was  sworn  to  on  the  12th  of  March 
by  L.  D.  Walton ;  and  on  the  same  day  the 
justice  issued  his  warrant  to  the  sheriff  of 
Cabell  county,  directing  him  to  take  pos- 
session of  the  petitioners,  and  have  them 
before  the  Circuit  court  of  Cabell  on  the 
first  day  of  its  next  term ;  and  he  was  re- 
quired to  give  to  William  Ratcliff  notice  of 
the  detention,  and  the  cause  thereof.  On 
the  same  day  the  sheriff  took  possession 
of  the  petitioners,  but  surrendered  them  to 
William  Ratcliff,  U{x>n  his  executing  a  bond 
with  sureties  as  prescribed  by  the  statute, 
to  have  them  forthcoming  on  the  first  day 
of  the  next  term  of  the  said  Circuit   court. 

On  the  17th  of  May  1851  the  papers  were 
returned  into  the  Circuit  court,  and  it  was 
ordered  that  the  suit  be  docketed ;  and  on 
motion  of  Jarrett  C.  Ratcliff,  he  was  ad- 
mitted a  defendant  in  conjunction  with 
William  Ratcliff;  and  the  cause  was  con- 
tinued until  the  next  term. 

On  the  18th  of  October  1851  an  order  was 
made  requiring  the  plaintiffs  to  show  cause 
on  the  next  Monday,  why  the  suit  should 
not  be  dismissed  as  having  been  improperly 
brought  in  the  county  of  Cabell  instead  of 
the  county  of  Wayne.  On  that  day,  in  order 
to  sustain  the  motion  to  dismiss  the  suit, 
the  defendants  filed  the  affidavit  of  William 
Ratcliff,  in  which  he  stated  that  he  claimed 
the  plaintiffs  as  slaves :  That  at  the  time  of 
the  commencement  of  this  suit  he  was  and 
still  is  a  resident  and  citizen  of  Wayne 
county,  and  not  of  the  county  of  Cabell. 
That  he  held  and  detained  the  plaintiffs  in 
his  custody  in  the  county  of  Wayne  alone, 
until  he  was  commanded  by  a  writ  of  habeas 
corpus  to  bring  them  to  the  county  of  Cabell. 
That    in    obedience  to   said   writ    he 

530  brought  them  to  the  *county  of  Cabell ; 
that  said  writ  was  returnable  on  the 

12th  of  March  1851.  That  the  petition  of  the 
plaintiffs  is  dated  on  the  10th  of  March, 
two  days  before  the  return  day  of  said  writ ; 
and  the  warrant  of  the  justice  and  affiant's 

tThe  substance  of  the  statute  is  stated  by  Judgs 
DANiBii  in  his  opinion. 


bond  for  the  forthcoming  of  the  plaintiffs, 
are  both  dated  on  the  12th  of  March,  the 
return  day  of  the  writ.  And  that  but  for 
the  issuing  of  said  writ  of  habeas  corpus, 
he  would  not  have  had  the  plaintiffs  in  the 
county  of  Cabell  in  custody  or  otherwise. 
The  facts  stated  in  this  affidavit  the  plain- 
tiffs admitted  to  be  true. 

The  defendants  also  introduced  the  peti- 
tion of  the  plaintiffs  to  the  judge  of  the 
Circuit  court  for  a  writ  of  habeas  corpus, 
and  also  the  writ  directed  to  William  Rat- 
cliff, requiring  him  to  have  the  plaintiffs 
before  the  judge  of  the  Circuit  court  of  Ca- 
bell county,  at  chambers  in  the  town  of 
Guyandotte,  on  the  12th  day  of  the  then 
present  month.  This  writ  was  dated  the 
8th  of  March  1851.  On  the  return  day  of 
the  writ  Ratcliff  produced  the  plaintiffs  be- 
fore the  judge  as  directed,  and  made  a 
return  that  he  claimed  them  as  his  slaves. 
Thev  also  introduced  the  petition  to  the 
justice,  the  warrant  and  bond.  The  plain- 
tiffs introduced  another  affidavit  of  William 
Ratcliff,  which  was  made  before  the  judge 
on  the  return  day  of  'the  writ  of  habeas 
corpus,  in  which  he  states  from  whom  he 
purchased  the  plaintiffs,  and  what  he  had 
understood  of  their  previous  history :  And 
they  also  introduced  a  nuinber  of  deposi- 
tions taken  by  consent  on  the  same  day  and 
subsequently,  to  be  read  as  evidence  for 
them  in  the  Circuit  court :  But  it  is  unnec- 
essary to  state  their  contents.  The  court 
discharged  the  rule  and  the  defendants  ex- 
cepted. 

The  cause  came  on  for  trial  in  September 
1854,  when  the  defendants  filed  four  other 
bills  of  exceptions  to  rulings  of  the  court,  in 
which  the  questions  alluded  to  in  the 
531  opinion  of  Judge  Moncure  are  ^raised : 
but  none  of  the  questions  reserved  in 
these  exceptions  were  considered  by  this, 
court;  and  it  is  therefore  unnecessary  to- 
state  them.  There  was  a  verdict  and  judg- 
ment for  the  plaintiffs  establishing  their 
freedom;  and  from  this  judgment  the  de- 
fendants applied  to  this  court  for  a  superse- 
deas, which  was  allowed. 

The  case  was  elaborately  and  ably  argued 
on  all  the  points  involved  in  the  cause,  by 
Fisher  and  McComas,  for  the  appellants, 
and  Fry  for  the  appellees;  but  the  only 
question  considered  by  this  court  is  that 
arising  on  the  motion  to  dismiss  the  suit. 

DANIEL/*  J.  The  first  question  presented 
for  our  consideration  is,  whether  the  pro- 
ceedings in  this  case  were  properly  com- 
menced in  the  county  of  Cabell;  and  I 
experience  no  difficulty  in  answering  it  in 
the  negative. 

The  first  section  of  ch.  106  of  the  Code, 
p.  464,  provides,  that  where  any  person 
conceives  himself  unlawfully  detained  as  a 
slave,  he  may  petition  the  Circuit  court  or 
court  of  the  county  or  corporation  in  which 
he  may  be  detained,  for  leave  to  sue  for  his 
freedom,  or  he  may  complain  thereof  to  a 
justice.  The  second  section  provides  that 
if  the  complaint  be  made  to  a  justice,  he 
shall,  by  precept  in  writing,   give  the  com-  ■ 
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plainant  in  charge  to  the  proper  officer,  to 
be  produced  before  the  Circuit  court  or  court 
of  the  county  or  corporation,  (as  the  com- 
plainant may  elect,)  at  the  next  term 
thereof;  and  in  the  mean  time  to  be  safely 
kept  at  the  expense  of  the  person  claiming  to 
be  the  owner ;  and  shall  cause  such  person  to 
be  notified  thereof.  And  the  third  section 
provides  that  if  the  person  claiming  to  be 
the  owner,  or  some  one  for  him,  will  enter 
into  bond,  approved  by  the  officer  having 
the  complainant  in  charge,  in  a  pen- 
alty equal  to  double  the  value   of  the 

532  ^complainant,  supposing  him  to  be  a 
slave,  conditioned  to  have  him  forth- 
coming before  the  said  court  at  the  next 
term  thereof,  such  officer  shall  deliver  to 
him  the  complainant. 

The  section  of  the  Code  of  1819,  p.  481, 
corresponding  with  the  first  section  just 
cited,  requires  the  complaint  to  be  made  '^to 
a  magistrate  out  of  court,  or  to  the  Circuit 
court  for  the  county,  or  to  the  court  of  the 
county  or  corporation  where  the  complain- 
ant shall  reside,  and  not  elsewhere." 

We  have  no  report  of  any  decision  in  our 
court  ascertaining  the  sense  in  which  the 
term  ^^  residence"  is  used  in  the  act  of  1819. 
But  I  apprehend  that  it  could  never  have 
been  in  the  contemplation  of  the  legislature, 
that,  in  controversies  about  jurisdiction  in 
such  cases,  the  will  or  choice  of  the  com- 
plainant could  be  referred  to  as  having  any 
influence  in  solving  questions  as  to  his 
residence. 

It  is  not  necessary  to  enquire  whether  the 
Code  of  1819,  in  fixing  the  jurisdiction  by 
the  residence  of  the  complainant,  had  ref- 
erence to  his  temporary  or  to  his  permanent 
residence.  It  could  hardly  have  been  the 
meaning  of  the  law  that  such  residence 
could  be  acquired  against  the  consent  of 
the  owner  or  person  claiming  to  stand  in  the 
relation  of  master.  The  very  nature  of  the 
subject  excludes  the  idea  that  it  could  have 
been  competent  for  a  person  detained  as  a 
slave  and  having  a  residence  in  one  county, 
appointed  and  fixed  by  his  master  or  claim- 
ant, by  running  away  into  another  county, 
to  acquire  a  residence  in  the  latter,  so  as 
to  give  to  its  courts  jurisdiction  of  a  suit 
brought  by  the  runaway,  for  his  freedom. 
And  the  aspect  of  the  question  would  not 
be  materially  changed  by  supposing  a  tem- 
porary change  of  the  residence  of  the  com- 
plainant, effected  by  means  of  process 
issuing  in  a  proceeding  set  on  foot  by  him- 
self, constraining  the  master  to  carry 
him  away  from  the  place  of  residence 

533  *he  had  selected  for  him  in  one  county 
into  another  county,  to  appear  before 

a  legal  tribunal  held  in  the  latter. 

The  same  course  of  reasoning,  it  seems  to 
me,  holds  good  in  determining  the  place  in 
which  the  complainant,  under  the  first  sec- 
tion of  the  present  Code,  is  to  be  regarded  as 
detained  in  slavery.  As  the  relation  of 
master  and  slave  is,  from  its  very  nature, 
incapable  of  suspension,  it  may,  in  some 
sense,  be  said  that  a  person  held  in  slavery 
is  detained  as  a  slave  in  every  place  in 
which  he  may  be,  for  any   period  of   time. 


however  short,  during  the  existence  of  the 
relation.  But  as  under  the  former  laws  it 
was  not  intended  that  the  complainant 
should  have  any  voice  or  mind  in  the  selec- 
tion of  his  residence,  so  under  the  present 
law  it  is  equally  clear,  I  think,  that  he  can- 
not be  allowed,  by  any  act  of  his,  done 
without  the  consent  of  his  owner,  or  by 
any  act  of  the  officers  of  the  law,  done  at 
his  instance,  so  to  change  the  place  in 
which  he  is  detained  as  to  transfer,  from 
the  courts  of  one  county  to  those  of  another, 
jurisdiction  of  a  petition  for  leave  to  sue 
for  his  freedom.  There  is  show  of  reason 
in  the  argument  that  the  legislature,  in 
ascertaining  the  jurisdiction  of  such  soita 
by  the  place  of  the  detention,  instead  of 
the  place  of  the  residence  of  the  complain- 
ant, designed  to  get  rid  of  serious  questions 
which  might  otherwise  arise  as  to  the  na- 
ture of  the  residence,  as  whether  casual  or 
permanent,  which  should  determine  the 
jurisdiction,  and  to  disembarrass  the  rem- 
edy of  those  impediments  which  the  owner 
or  claimant  seeking  to  evade  a  suit,  by 
running  off  the  complainant,  might  place 
in  the  way,  by  objecting  to  a  suit  brought 
in  any  county  through  which  he  might  be 
passing,  that  it  was  not  brought  in  the 
county  in  which  the  complainant  resided. 
Be  this  as  it  may^  it  is,  I  think,  obvious 
that  the  place  of  the  jurisdiction   is  that  in 

which  the  owner  chooses  to  exercise 
534      his  ^rights  as  master ;  that  in  which 

he  willingly  detains  the  complainant, 
and  not  that  in  which  the  presence  of  both 
the  owner  and  complainant  is  brought 
about  by  the  acts  of  the  latter  aguinst  the 
will  and  consent  of  the  former. 

With  these  views  of  the   law,    it   is   only 
necessary  to  refer  to  the  affidavit  made  by 
the    plaintiff  in  error,   William  Ratcliff,    as 
the  foundation  for  the   rule   to  show  cause 
why  the  suit  should  not   be  dismissed,  (the 
facts  stated  wherein  were  admitted  by  the 
complainants   to   be    true,)    to   show    that 
the  courts  of  Cabell  county  had  no  right  to 
take  jurisdiction  of   the  case.     The   affiant 
states  in  his  affidavit,  that   he  claimed  the 
complainants  as  his  slaves ;  that  at  the  time 
of  the    commencement  of  the  suit,   he    was 
and  still  is  a   resident   and   citizen   of  the 
county  of  Wayne,  and  not  of  the  county  of 
Cabell;  that  he  held  and  -detained  the  com- 
plainants in  his  custody  at  his  residence  in 
the    county  of  Wayne  alone,   until  he  was 
commanded   by  writ  of   habeas   corpus   to 
bring  them  to  the   county   of   Cabell;  that 
in  obedience  to  the  commands  of  said  writ, 
he  did    bring  them  to   the   said   county  of 
Cabell;  that    said  writ   was  returnable   on 
the  12th  day  of   March  1851,  and  that   their 
petition  for  leave  to  sue  in  forma  pauperis  is 
dated  the  10th  of  March  1851,  two  days  be- 
fore the  return  day   of  said  writ ;  that  the 
warrant  of  the  justice  authorizing  them  to 
do    so,    is  dated  on  the  12th  day  of  March, 
the  return  day  of  the  writ,  and  the  bond  of 
the  affiant  for  their  forthcoming  and  deliv- 
ery to  answer  the  judgments  of  the  court, 
dated  the  same  day :  And  that   but  for  the 
issuing  of  said  writ   of   habeas  corpus  he 
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would    not  have   had  the  plain tifiPs  in    the 
county  of  Cabell  in  custody  or  otherwise. 

It  is  thus  seen  that  the  detention  of  the 
complainants  by  Ratcliff  in  the  county  of 
Cabell,  was  involuntary,  and  constrained 
and  effected  by  leg'al  proceedings  set  on 
foot  by  the  complainants  themselves ; 
5S5  *and  that  the  case  is  brought  fully 
within  the  influence  of  the  views 
which  I  have  presented  in  respect  to  the 
jurisdiction. 

If,  however,  I  could  doubt  as  to  the  cor- 
rectness of  these  views  as  furnishing  a  rule 
of  universal  application,  and  could  t>e  in- 
duced to  believe  that  an  exception  might 
be  made  in  a  case  where  it  appeared  that  a 
petition  for  a  habeas  corpus  had  been  re- 
sorted to  by  the  complainant  in  good  faith  as 
a  means  of  trying  his  right  to  ^eedom,  and 
not  as  a  means  of  effecting  a  change  of 
jurisdiction,  and  had  been  afterwards  in 
like  good  faith,  upon  further  advice  and 
reflection,  substituted  by  the  proceedings 
pointed  out  in  the  statute,  taken  in  the 
county  to  which  the  complainants  and  the 
owner  might  be  brought  by  virtue  of 
the  habeas  corpus,  I  should  still  hold 
that  in  this  case  there  is  not  only  nothing 
to  justify  such  an  exception,  but  that,  on 
the  contrary,  the  case  is  one  calling  for  the 
most  rigid  application  of  the  rule.  The 
petition  for  the  habeas  corpus  is  dated  and 
allowed  by  the  judge  on  the  8th  of  March, 
and  as  has  been  before  stated,  was  return- 
able on  the  12th.  Yet  we  find  that  the  pe- 
tition for  leave  to  sue  in  forma  pauperis,  is 
<lated  on  the  10th,  before  any  return  was 
made  or  could  have  been  made  to  the  writ 
of  habeas  corpus.  When  the  petition  was 
presented  to  the  justice  does  not  appear,  but 
his  warrant  is  issued  on  the  12th. 

On  the  rule  to  show  cause  why  the  suit 
should  not  be  dismissed,  the  complainants, 
whilst  admitting  the  truth  of  Ratcliff's 
statement  that  he  had  brought  them  into 
the  county  of  Cabell  in  obedience  to  the 
writ  of  habeas  corpus  alone,  offer  no  ex- 
planation, by  aflldavit  or  otherwise,  of  their 
conduct  in  first  procuring  the  habeas  corpus, 
and  then  substituting  the  proceedings  upon 
it  by  a  regular  suit  so  soon  as  they  had  thus 
effected  a  change  in  the  place  of  their  de- 
tention. Thus  leaving  their  proceedings 
exix>sed,  without  explanation,  to  all 
536  *the  inferences  of  having  originated 
in  an  unfair  effort  to  change  the  ju- 
risdiction to  which  they  are,  on  tiieir  face, 
so  plainly  obnoxious. 

The  facts  of  the  case  unexplained  do,  I 
think,  furnish  ample  warrant  for  the  con- 
clusion, that  in  presenting  the  petition  for 
a  habeas  corpus  the  complainants  did  not, 
'bona  fide,  seek  to  resort  to  it  as  a  proper 
method  of  trying  the  right  to  freedom,  (an 
office  which,  in  such  a  case,  it  could  not 
properly  perform,)  but  that  they  took  this 
•course  as  a  device  by  which  they  might  be 
enabled  to  shift  the  scene  of  the  trial  of 
the  regular  suit  they  designed  bringing, 
from  the  county  of  Wayne  to  the  county  of 
Cabell. 

To  sustain  the  jurisdiction  of  the  Circuit 


court  of  Cabell  under  the  circumstances  of 
this  case,  would  be  to  countenance  a  course 
which  might  operate  in  some  instances  most 
unjustly  and  oppressively  on  such  as  may 
happen  to  hold  in  their  possession  persons 
of- color  claiming  a  right  to  freedom.  Under 
such  a  practice  the  defendant  may  not  only 
be  subjected  to  the  alternative  of  finding 
security  in  a  county  remote  from  the  resi- 
dence of  himself  and  his  friends,  or  to  sur- 
rendering his  propertv  to  the  sheriff,  but 
compelled  to  try  his  right  in  a  place  where 
it  may  be  jeoparded  by  the  difficulty  of 
procuring  the  full  attendance  of  his  wit- 
nesses; and  where  he  must  necessarily 
encounter  greater  trouble  and  expense  in 
making  his  defense  than  he  would  be  ex- 
posed to  if  the  trial  were  had  within  the 
jurisdiction  contemplated  by  the  law. 

It  remains  to  be  considered  whether  the 
objection  to  the  jurisdiction  was  taken  in  a 
proper  mode,  and  also  whether  there  is  any 
thing  in  the  record  to  show  that  the  plain- 
tiffs in  error  have  waived  or  lost  their  right 
to  make  the  objection. 

By  a  reference  to  the  4th,  5th  and  6th 
sections  of  chapter  106  of  the  Code,  already 
cited,  it  will  be  seen  that  the  proceed- 
ings at  rules,  the  declaration  and 
537  *pleadings  that  were  provided  under 
the  former  law,  are  dispensed  with. 
The  court  to  whom  the  petition  is  presented 
is  required,  in  the  sections  just  mentioned, 
to  assign  the  petitioner  counsel,  whose  duty 
it  is  made  to  file  with  the  clerk  a  statement 
in  writing  of  the  material  facts  of  the  case, 
with  his  opinion  thereon ;  and  unless  it  ap- 
pear manifest  therefrom  that  the  suit  ought 
not  to  be  prosecuted,  the  court  is  further 
required  to  cause  the  person  claiming  to  be 
the  owner,  to  be  summoned  to  answer  the 
petitioner;  and  is  to  proceed  at  the  next 
term  to  the  trial  of  the  case,  without 
regard  to  its  place  on  the  docket,  having 
first  impaneled  a  jury,  which,  without  the 
formality  of  pleading,  is  to  try  whether  the 
petitioner  is  free  or  not. 

It  is  hardly  to  be  supposed  that  the  legis- 
lature, in  thus  dispensing  with  the  rules,  at 
which  pleas  to  the  jurisdiction  in  other 
cases,  are  usually  entered,  and  also  with  all 
formality  of  pleading  in  court,  designed 
that  questions  of  jurisdiction  should  be  lit- 
igated before  the  jury  without  notice  to  the 
petitioner ;  and  it  is  equally  hard  to  suppose 
that  they  designed  to  debar  the  defendants 
to  such  action,  of  the  right  to  insist,  in 
some  mode,  on  the  want  of  jurisdiction  in 
the  court  before  which  they  are  cited  to  ap- 
pear. In  this  state  of  the  legislation  on  the 
subject,  a  rule  upon  the  petitioner  to  show 
cause  why  the  suit  should  not  be  dismissed 
for  want  of  jurisdiction,  founded  on  an 
affidavit  of  the  facts  on  which  the  defend- 
ants mean  to  rely,  seems  to  me  to  furnish 
as  fair  and  convenient  a  mode  of  bringing 
said  questions  to  the  notice  of  the  court  as 
any  that  can  be  devised.  I  can  see  then 
no  objection  to  the  mode  in  which  the  de- 
fendants sought  to  rely  on  the  want  of  ju- 
risdiction in  the  court.  Nor  can  I  perceive 
any    thing  in  the  record  to  show  that    the 
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rule  was  not  asked  for  in  good  time.  The 
petition  and  warrant  were  returned  into 
the  Circuit  court  at  its  May  term  1851, 
which  was  the  first  after  the  issuing* 
538  of  the  warrant ;  *whereupon,  in  the 
language  of  the  record,  *  *it  is  ordered 
that  this  suit  be  docketed,  and  on  motion  of 
Jarrett  C.  Ratcliff,  he  is  admitted  a  de- 
fendant in  this  cause  with  the  said  William 
Ratcliff ;  and  for  reasons  appearing  to  the 
court,  this  cause  is  continued  till  the  next 
term."  No  statement  of  the  case,  no  opin- 
ion of  counsel,  was  filed  at  this  or  at  any 
other  term  of  the  court.  No  summons  was 
issued  citing  the  defendants  to  the  suit  or 
either  of  them,  to  answer  the  petition ;  and 
no  counsel  appears  to  have  been  assigned 
to  the  petitioners.  I  do  not  deem  it  neces- 
sary to  enquire  what  effect  these  departures 
from  important  requirements  of  the  statute 
might  have  had  on  the  judgment  and  ver- 
dict, if  it  was  shown  that  the  plaintiff  in 
error  had  gone  to  trial  without  objecting  to 
the  jurisdiction  of  the  court.  But  in  the 
absence  of  a  compliance  on  the  part  of  the 
petitioners  with  these  provisions,  it  can 
hardly  be  said  that  William  Ratcliff  was  in 
any  default  when  at  the  next  succeeding 
term,  the  October  court,  he  obtained  the 
rule  to  show  cause  why  the  suit  should  not 
be  dismissed.  No  summons  had  been  exe- 
cuted upon  him,  and  the  first  entry  on  the 
record  which  notices  his  appearance  is  that 
which  records  his  motion  for  the  rule. 

I  cannot  perceive  the  force  of  the  argu- 
ment founded  on  the  fact  that  it  appears  by 
the  record  that  depositions  had  been  taken, 
by  the  consent  of  the  parties,  before  the 
May  term,  and  between  that  and  the  Octo- 
ber term,  to  be  read  on  the  trial  of  the 
cause.  I  know  of  no  rule  which  would  give 
to  such  consent  the  effect  of  controlling 
either  of  the  parties  in  presenting  the 
pleadings  which  they  would  otherwise  be 
allowed  to  file,  whether  in  the  prosecution 
or  the  defense  of  their  rights. 

It  seems  to  me  that  the  objection  to  the 
jurisdiction  was  taken  in  a  proper  mode, 
and  so  far  as  William  Ratcliff  is  concerned, 
■  in  good  time;  and  as  the  motion 
539  *to  dismiss  the  suit  was  founded  on 
defects  of  jurisdiction  not  personal  to 
him,  but  showing  that  the  defendants  in 
error  had  no  right  to  institute  their  proceed- 
ings in  the  county  of  Cabell,  that  the  court 
on  the  hearing  of  the  rule  ought  not  to  have 
discharged  it,  but  ought  to  have  made  it 
absolute,  and  to  have  dismissed  the  suit. 
And  I  am  therefore  of  opinion,  without  ex- 
pressing any  opinion  on  the  other  causes  of 
error  assigned  in  the  petition,  to  reverse 
the  judgment,  to  set  aside  the  verdict,  and 
to  dismiss  the  case. 

MONCURE,  J.  I  concur  in  the  opinion 
of  Judge  Daniel,  except  that,  instead  of 
dismissing  the  suit,  I  am  for  remanding  it 
for  removal  to  the  Circuit  court  of  Wayne 
to  be  tried  therein,  under  J  3  of  ch.  174  of 
the  Code,  p.  657. 

The  motion  to  dismiss  the  suit  for  want 
of   jurisdiction  was   not   made   until    after 


many  depositions  had  been  taken,  by  both 
parties,  some  of  them  expressly  by  consent 
of  parties,  to  be  read  as  evidence  on  the 
trial  of  the  suit  in  the  Circuit  court  of  Cab- 
ell; and  after  it  had  been  docketed,  and 
continued  at  the  preceding  term,  apparently 
without  objection.  Under  these  circum- 
stances, I  think  it  would  have  been  wrong 
to  have  dismissed  the  suit,  and  thus  de- 
prived the  parties  of  the  benefit  of  their 
depositions;  but  that  it  would  have  been 
proper  to  have  ordered  it  to  be  removed  to 
the  Circuit  court  of  Wayne. 

Whether  I  would  have  reversed  the  judg- 
ment merely  for  the  failure  to  order  such 
removal,  no  specific  motion  for  that  purpose 
having  been  made,  it  is  unnecessary  to  de- 
termine. I  would  have  reversed  it  for  other 
errors  apparent  in  the  record.  I  think  the 
Circuit  court  erred  in  instructing  the  jury 
that  inability  to  contract  from  voluntary 
drunkenness  did  not  stand  on  the  same 
ground  as  insanity  or  incapacity   produced 

by  the  visitation  of  God;  and  that 
540      unless  the  intoxication  *was  produced 

by  the  grantee  in  the  bill  of  sale,  or 
brought  about  by  his  machination,  drunk- 
enness of  itself  would  not  avoid  the  con- 
tract. I  consider  it  to  be  now  well  settled 
that  incapacity  from  drunkenness,  however 
produced,  will  avoid  a  contract,  in  a  suit 
brought  to  enforce  it.  I  also  think  the 
court  erred  in  instructing  the  jury  that  the 
grantee  in  the  bill  of  sale,  so  far  as  he  al- 
leged or  deposed  to  his  own  turpitude,  was 
not  a  competent  witness,  and  that  he  ought 
not  to  be  heard  to  prove  his  own  intoxica- 
tion and  incapacity  therefrom  at  the  time 
of  making  said  bill  of  sale.  I  consider  it 
to  be  now  well  settled,  in  this  state  as  in 
England,  that  the  objection  referred  to  in 
this  instruction  goes  to  the  credibility  and 
not  the  competency  of  a  witness.  See 
Taylor  v.  Beck,  3  Rand.  316. 

The  other  judges  concurred  in  the  opinion 
of  Daniel,  J. 

Judgment  reversed,  the  rule  made  abso- 
lute, and  suit  dismissed. 


541      *Ruffner8  v.  Putney  and  Others. 

July  Term,  1866,  Lewlsbanr. 


ParchsM  of  Equity  of  Redemptioa— Covenant  to  Pay 
DelrtJ  Socnrod  upon— Coo  at  Bar.— R  takes  s  con- 
veyance from  his  son  In  law  P  of  tbe  equity  of 
redemption  in  certain  land,  and  salt  manufactories 
and  implements  thereon,  whicli  P  had  derived 
from  R,  and  which  he  had  previously  conveyed  in 
trust  to  secure  certain  debts,  for  some  of  which  B 
was  his  surety,  and  amouff  them  two  debts  which 
were  due  to  two  of  the  sons  of  R;  and  R  cove- 
nants with  P  to  pay  the  debts  secured  upon  it.  R 
then  enters  into  a  covenant  with  his  two  sous,  by 
which  the  property  conveyed  by  P  to  R,  is  put  Into 
their  possession ;  and  they  covenant  to  manage 
the  same,  and  apply  the  proceeds  to  the  payment 
of  the  debts  secured  thereon,  until  said  debts  are 
paid  out  of  the  proceeds,  or  until  the  land  should 
be  sold  under  the  deed  of  trust  or  otherwise,  so  as 
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to  discharge  all  of  said  debts  out  of  the  proceeds. 
And  R  covenanted  that  he  would  not  convey  or 
encumber  said  property,  or  any  other  property,  of 
R,  to,  or  for  the  benefit  of,  P,  until  said  debts  are 
paid  ;  and  that  no  bequest  or  devise  by  R  to  P  or 
to  P  and  his  wife,  shoald  take  effect  or  accrue  to 
his  or  their  benefit,  nor  should  any  rl^rht  of  theirs 
as  heirs  at  law  of  R  take  effect  for  their  benefit, 
until  said  debts  should  be  fully  discharged.  R 
afterwards  by  his  will  grave  certain  real  estate  to 
P,  and  he  probably  died  intestate  as  to  a  part  of 
his  estate.  The  sons  went  on  to  manatre  the  prop- 
erty, expended  a  larffe  amount  in  repairing  it ; 
and  one  of  them  advanced  a  largre  sum  to  pay  the 
two  preferred  debts  upon  the  property.  And  it 
was  doubtful  if  the  property  was  a  full  security 
for  the  debts  upon  it.  P  beinff  about  to  sell  a  part 
of  the  real  estate  devised  to  him  by  R,  the  sons 
enjoined  the  sale  on  the  Around  that  under  their 
covenant  with  R,  they  had  an  equitable  lien  upon 
the  property  devised  to  him  by  R.    Hild  : 

I.  Same— 5aiiie— Equitable  Mortgages— Case  at  Bar. 

— That  the  property  in  possession  of  the  sons  was 
first  liable  to  the  payment  of  the  debts ;  and  if 
that  was  not  sufficient,  they  had  an  equitable 
mortgage  on  the  property  devised  by  R  to  P  or 
inherited  by  P  or  his  wife,  which  should  be  ap- 
plied to  pay  the  balance  of  said  debts, 
a  Same— Same— Same— Same.*— That  in  taking  an 
account,  the  sons  were  to  be  allowed  for  any 
proper  expenditures  for  repairs  of  the  property 
put  into  their  possession:  for  the  amount  ad- 
vanced by  them  or  either  of  them  to  pay  the  two 
preferred  debts;  for  all  the  other  debts  secured 
upon  the  property,  and  for  the  expenses  attend- 
ing the  conduct  and  management  thereof;  and 
were  to  be  charged  with  the  gross  profits  of  the 

property. 
542      *3.  Same— Same— 5ame—Qusre.— If  the  sons 

are  entitled  to  compensation  for  their  labor 
and  trouble  in  the  management  of  the  property? 
And  it  seems  they  are  not 

This  was  a  bill  by  Henry  and  Lewis 
Ruihier  to  enjoin  and  restrain  Richard  1<. 
Putney  from  conveying  away  or  disposing 
of  certain  property  devised  to  Putney  or 
Putney  and  wife,  by  David  RufFner  de- 
ceased ;  and  to  subject  the  same  in  the  hands 
of  said  Putney,  or  in  the  hands  of  pur- 
chasers from  him,  upon  the  grounds  of  an 
equitable  mortgage  which  the  plaintiffs 
claimed  under  an  agreement  with  David 
Ruffner.  The  injunction  was  granted ;  and 
Putney,  and  Shrewsbury  a  purchaser  from 
him,  filed  their  answers;  whereupon  upon 
their  motion  the  injunction  was  dissolved. 
The  plaintiffs  then  applied  to  this  court 
for  an  apxieal,  which  was  allowed.  The 
facts  are  stated  by  Judge  Samuels  in  his 
opinion. 

Patton,  for  the  appellants. 

B.  H.  Smith  and  Fry,  for  the  appellees. 

SAMUELS,  J.  The  appeal  in  this  case 
is  taken  from  an  order  of  the   Circuit  court 

•Equitable  riortgageA.— On  this  subject,  see  the  prin- 
cipal case  cited  in  Fidelity  Ins.,  etc..  Co.  v.  Shenan- 
doah Val.  Ck>.,  88  W.  Va.  771, 11  S.  E.  Rep.  61 ;  Atkinson 
V.  MiUer,  34  W.  Va.  ISl,  11  S.  E.  Rep.  1008  :  Dulaney 
V.  WilUs.  96  Va.  606.  ao  S.  E.  Rep.  824. 


of  Kanawha  county,  dissolving  an   injunc- 
tion on  motion  of  tlie  defendants  below,  the 
appellees    here.     In  ascertaining  the    facts- 
of  the  case,  on  such  motion,  the  allegations 
of  the  bill  are  to   be   taken   as  true,    unless 
denied  by  the  answers  or  disproved  by  evi- 
dence in  the  record :  Any  affirmative  allega- 
tions in  the  answers,   if  not   sustained    by 
proof,  will   be    disregarded    by   the   court. 
Looking  to  the  facts  to   be   ascertained   by 
the  rules  above   stated,    the   record    shows 
this  case : 

David  Ruffner  by.  deed,  on  the  19th  of 
October  1825  conveyed  to  his  son  in  law 
Richard  E.  Putney,  a  parcel  of  land  lying 
in  Kanawha  county,  on  which  are  situated 
a  salt  well,  salt  furnace  and  other  necessary 
structures  and  fixtures  for  the  manu- 

543  facture  of  ♦salt.  On  the  14th  of  May 
1835,  said  RufPner  executed  an  olo- 
graph will,  in  which  he  subjected  portions 
of  his  real  estate  to  the  payment  of  his 
debts;  he  made  specific  provision  in  real 
and  personal  estate  for  his  wife  Ann ;  he 
devised  {x>rtions  of  his  real  estate  severally 
to  his  sons  L/ewis  Ruffner  and  Henry  Ruff- 
ner, and  his  sons  in  law  Richard  E.  Putney 
and  Moses  M.  Fuqua.  He  also  gave  to  his 
wife  any  residuum  of  money  which  might 
be  due  to  him,  and  of  the  proceeds  of  cer- 
tain real  estate  devised  to  be  sold,  after 
payment  of  debts.  There  is  no  general 
residuary  disposition  of  testator's  estate ; 
nor  d6es  it  appear  what  estate,  if  any,  was 
left  to  pass  under  the  statutes  of  descent 
and  distribution,  to  the  heirs  at  law  and 
next  of  kin. 

On  the  20th  of  May  1840,  Putney  executed 
a  deed  of  trust  on  the  real  estate  conveyed 
to  him  by  Ruffner  on  the  19th  of  October 
1825,  as  above  stated,  to  secure  a  debt  of 
ten  thousand  two  hundred  and  eight  dollars 
and  eighty -six  cents,  with  interest  from 
the  20th  of  May  1840,  due  to  Dickinson  and 
Shrewsbury. 

On  the  25th  of  August  1841,  Putney  exe- 
cuted another  deed  of  trust  on  certain  slaves 
hereafter  to  be  mentioned,  to  indemnify 
William  Tompkins  and  Andrew  Donally  as 
his  securities  in  a  debt  of  two  thousand  five 
hundred  dollars. 

After  executing  the  two  deeds  of  trust 
above  mentioned,  Putney,  on  the  12th  of 
March  1842,  executed  a  deed  conveying  to 
David  Ruffner  his  equity  of  redemption  in 
the  land  and  slaves  included  in  those  deeds, 
also  the  absolute  title  to  a  quantity  of  other 
personal  property.  The  deed  from  Putney 
to  Ruffner  recites  that  Putney  owed  certain 
debts  therein  specified,  for  some  of  which 
Ruffner  was  bound  as  security ;  among  the 
debts  specified  was  one  to  Henry  Ruffner, 
the  son  of  David  Ruffner ;  and  another  to 
Lewis  Ruffner,  another  son ;  and  sev- 

544  eral  to  Lewis  Ruffner,  and  *various 
other  and  different  persons,  his  part- 
ners in  different  firms ;  that  suits  had  been 
brought  on  some  of  the  debts.  The  aggre- 
gate principal  of  the  debts  recited  as  being 
due  is  between  nine  and  ten  thousand  dol- 
lars;   the   principal   of   the    debts  due    to 

I  Henry    Ruffner,  to  Lewis  Ruffner,    and   to 
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I^ewis  Ruffner  and  others,  amounted  to  near 
five  thousand  dollars.  David  RufFner  signed 
and  sealed  the  deed  from  Putney  to  himself, 
and  thereby  covenanted,  in  consideration 
pf  Putney's  conveyance  to  him  and  of  one 
dollar,  to  pay  the  debts  therein  specified ; 
thus  in  effect  to  indemnify  Putney  against 
them. 

Very  soon  after  the  12th  March  1842,  that 
is,  otx  the  16th  day  of  the  same  month, 
mutual  covenants  between  David  Ruffner  of 
the  one  part,  and  his  sons  Henry  Ruffner 
and  Lewis  Ruffner  of  the  other  part,  were 
entered  into,  reciting  the  fact  of  the  con- 
veyance by  Putney  to  David  Ruffner,  and 
of  David  Ruffner's  covenant  in  considera- 
tion of  that  conveyance;  and  that  said 
David  Ruffner  wished  to  free  himself  from 
the  personal  cares  and  responsibilities  in- 
curred by  the  terms  of  the  said  deed  of  con- 
veyance; and  it  was  agreed  between  the 
parties,  that  David  Ruffner  should  forth- 
with deliver  the  lot  of  land  conveyed,  to- 
gether with  the  salt  furnace  and  all  the 
appurtenances,  into  the  possession,  use, 
management  and  control  of  the  said  Lewis 
and  Henry  Ruffner,  to  the  exclusion  of  all 
other  persons,  to  be  by  them  used  and  en- 
joyed at  their  discretion,  for  the  purpose 
of  paying,  out  of  the  net  proceeds  thereof, 
the  debts  and  liabilities  which  said  David 
assumed  to  pay  in  consideration  of  the  deed 
of  conveyance  from  said  Putney  as  afore- 
said, until  said  debts  and  liabilities  should 
be  fully  paid  and  discharged  out  of  the  said 
proceeds,  or  until  the  land  thus  committed 
to  their  charge  should  be  legally  sold  under 
deed  of  trust,  or  sold   otherwise,    so  as   to 

discharge  all   the  said  debts  and  lia- 
545      bilities  from  *the  proceeds  of  the  sale. 

And  reciting  that  whereas  the  said 
Putney,  with  his  wife,  daughter  of  said 
David,  would  in  case  of  said  David's  decease 
become  as  heir  at  law  or  by  testament,  en- 
titled to  a  share  in  the  estate,  real  and  per- 
sonal, of  the  said  David,  unless  otherwise 
provided  for  by  said  David  himself;  and 
thus  injustice  be  done  to  said  Henry  and 
said  Lewis,  by  leaving  them  responsible  for 
debts  and  liabilities  contracted  by  said 
Putney  on  his  own  account ;  therefore,  said 
David  did  thereby  agree  and  bind  himself 
not  to  make  over,  lease  or  convey  in  any 
manner  to  said  Putney,  or  transfer  to  any 
person  for  his  the  said  Putney's  benefit, 
or  that  of  his  heirs  or  assigns,  any  part 
whatever  of  the  lands,  salt  furnace  and 
appurtenances  aforesaid,  nor  any  portion 
of  said  David's  lands  or  other  estate,  real 
or  personal,  nor  any  way  encumber  or 
pledge  the  same  for  the  benefit  of  said  Put- 
ney, or  for  the  payment  of  his  debts,  other 
than  those  which  said  David  had  already 
assumed  to  pay,  or  was  otherwise  liable  to 
pay  at  the  then  present  time,  until  all  the 
said  debts  and  liabilities  should  be  fully 
paid  and  discharged;  providing,  however, 
that  the  terms  of  the  agreement  should  not 
preclude  the  said  David  from  conveying  to 
the  said  Putney  for  a  valuable  considera- 
tion a  building  lot  above  George's  creek, 
to  be  improved  at  his   own    expense.     And 


the  said  David  agreed  that  Lewis  and 
Henry  Ruffner  should  have  the  free  use 
of  coal  on  his  land  for  the  supply  of  the 
furnace,  committed  as  above  mentioned  to 
their  management  for  the  payment  of  the 
debts  aforesaid.  And  it  was  agreed  and 
understood  by  the  parties  to  the  agreement* 
that  no  bequest  or  devise  which  said  David 
might  have  made  or  might  thereafter  make 
in  his  last  will  and  testament  to  said  Put- 
ney and  his  wife,  or  to  their  heirs  and 
assigns,  should  in  any  wise  take  effect  or 
accrue  to  the  benefit  of  said  Putney,  his 
wife,  or    their  heirs  or  assigns;    nor 

546  should  any  right  or  title  *which  they 
should  acquire   as   heirs   at  law,    be 

valid  or  take  effect  for  their  benefit  until 
said  debts  and  liabilities  should  be  fnUy  dis- 
charged and  paid  off.  The  said  Lewis  and 
Henry  agreed  and  covenanted  on  their  part, 
to  use  due  care  and  diligence  in  the  man- 
agement of  the  said  furnace  and  its  appur- 
tenances, and  to  apply  the  net  proceeds 
thereof  to  the  payment  and  liquidation  of 
the  debts  and  liabilities  aforesaid ;  and  to 
render  annually  to  said  David  as  accurate 
an  account  as  the  nature  of  the  case  would 
admit,  of  both  the  g^oss  proceeds  of  the  said 
furnace,  and  the  net  proceeds  remaining 
after  all  necessary  charges  should  be  de- 
ducted, and  also  an  account  of  the  applica- 
tion of  such  proceeds  to  the  payment  of  the 
debts  aforesaid;  and  should  the  property 
thus  committed  to  their  charge  have  at  any 
time  been  freed  from  incumbrance  by  the 
discharge  of  the  said  debts  and  liabilities, 
then  the  said  Henry  and  Lewis  were  to 
deliver  up  the  possession  and  management 
of  the  same  to  the  said  David,  or  his  legal 
representatives. 

In  pursuance  of  the  agreement  with  David 
Ruffner,  the  other  parties,  Lewis  Ruffner 
and  Henry  Ruffner,  took  possession  of  the 
property,  and  actively  prosecuted  the  busi- 
ness of  manufacturing  salt.  They  expended 
not  less  than  three  thousand  dollars  in  re- 
pairing the  property,  but  the  necessity  or 
utility  of  such  expenditure  is  denied  by 
Putney.  Lewis  Ruffner,  out  of  his  own 
resources,  paid  to  Dickinson  and  Shrews- 
bury nine  thousand  three  hundred  and 
thirty-one  dollars,  on  account  of  their  deed 
of  trust  on  the  property ;  he  also  paid  the 
debt  of  two  thousand  five  hundred  dollars, 
in  which  Tompkins  and  Donally  were  se- 
curities, and  charged  by  deed  of  trust  on 
the  slaves ;  the  debt  being  about  the  value 
of  the  slaves.  These  payments  were  made 
to  prevent  sales  under  the  deeds  of  trust. 
There  are  other  debts  in  which  David  Ruff- 
ner was  security  for  Putney,  some  of  which 
have  been  paid  out  of  Ruffner' s  estate, 

547  and  others  of  them  remain  ^unpaid. 
The  bill  alleges  that  the  property  em- 
braced by  the  deed  from  Putney  to  Ruffner, 
affords  but  a  hazardous  and  uncertain  se- 
curity for  the  debts  charged  thereon,  and 
that  the  complainants  would  not  have  en- 
tered into  the  agreement  without  the  addi- 
tional security  afforded  by  the  agreement 
of  March  16th,  1842. 

The  answer  of  Putney  does   not  deny  cx- 
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pressly  that  the  property  conveyed  by  him 
to  Ruffner  is  insufficient  as  a  security ;  he 
asserts,  however,  that  he  could  have  sold  it 
to  others  at  the  time  he  sold  to  Ruffner, 
for  money  enough  to  have  paid  the  debts 
then  charg^ed  thereon  and  those  assumed  by 
Ruffner. 

David  Ruffner  died,  leaving  the  will 
herein  before  mentioned;  which  was  ad- 
mitted to  probat  in  the  County  court  of 
Kanawha  county  at  the  March  term  1843. 
On  the  1st  of  November  1844,  Putney  ex- 
ecuted a  deed  of  trust  on  the  real  estate  de- 
vised to  him  by  Ruffner,  to  secure  a  debt 
of  two  thousand  six  hundred  dollars  due  to 
Andrew  Donally ;  and  he  also  sold  a  portion 
of  the  estate  to  William  D.  Shrewsbury. 
These  persons  are  made  parties,  and  are 
charged  with  having  acquired  their  inter- 
ests with  notice  of  the  equitable  rights  con- 
ferred by  the  agreement  of  March  16,  1842 ; 
which  charge  they  do  not  repel.  The  bill 
prayed  an  injunction,  which  was  awarded, 
to  restrain  Putney  from  selling  or  convey- 
ing away  the  property  devised  to  him  as 
aforesaid;  and  that  the  interests  acquired 
by  Donally  and  William  D.  Shrewsbury 
respectively,  may  be  postponed  to  the  equi-* 
table  charges  imposed  by  David  RufFner  on 
the  property;  and  for  general  relief.  Put 
ney  and  Shrewsbury  answered  and  moved 
to  dissolve  the  injunction  ;  on  which  motion 
the  material  facts  appear  as  herein  set 
forth.  The  motion  was  sustained ;  an  order 
entered  dissolving  the  injunction;  from 
which  order  this  appeal  is  taken. 

The  whole  case  turns  on  the  ques- 
548  tion  whether  the  *proi)erty  formerly 
belonging  to  David  Ruffner,  to  which 
Putney,  or  Putney  and  wife  in  her  right, 
succeed  under  the  will,  or  by  descent  or 
distribution,  is  charged  either  primarily  or 
secondarily  with  the  liabilities  assumed  by 
Ruffner  for  Putney,  or  with  other  of  Put- 
ney's debts  for  which  David  Ruffner  was 
bound  as  security.  If  the  property  be  so 
charged,  whether  immediately  or  contin- 
gently, the  complainants  have  the  right  to 
prevent  the  alienation  thereof,  unless  it  be 
subject  to  the  charge,  as  the  property  might 
thereby  pass  into  the  hands  of  purchasers 
for  value  without  notice,  and  thus  the 
charge  be  rendered  of  no  avail. 

The  purposes  of  David  Ruffner,  disclosed 
in  his  will,  and  of  David  Ruffner,  Lewis 
Ruffner  and  Henry  Ruffner,  disclosed  in 
the  agreement  of  March  16th,  1842,  and 
their  cotemporaneous  exposition  thereof, 
are  perfectly  manifest.  Putney  had  become 
deeply  embarrassed  by  his  debts.  Ruffner, 
his  father  in  law,  was  willing  to  relieve 
him  from  a  portion  of  those  debts;  that 
portion  seems  to  have  been  selected  with 
reference  to  the  benefit  of  Ruffner's  two 
sons,  and  for  his  own  relief  as  security ; 
the  debts  are  all,  or  nearly  all,  such  as  the 
father  or  one  of  the  sons  was  concerned  in 
either  as  security  or  creditor.  David  Ruff- 
ner intended  to  subject  the  property  acquired 
by  the  deed  of  March  12th,  1842,  to  the  bur- 
den of  paying  his  liabilities  assumed  by 
the  agreement  of  that  date ;  and  further  to 


charge  those  liabilities,  and  any  other  of 
Putney's  debts  for  which  he  was  bound  as 
security,  or  that  portion  of  his  estate  which 
he  had  intended  to  give  to  Putney,  or  Put- 
ney and  wife.  This,  in  effect,  was  merely 
to  vary  the  form  of  the  benefit  intended  for 
Putney ;  he  will  get  all  that  was  intended 
for  him  either  by  payment  of  his  debts  or 
in  the  property  itself,  or  so  much  thereof 
as  remains  after  discharging  the  liabilities 
imposed  thereon. 
Thus,  whilst  Putney  receives  all  that  was 
intended  for  him,  the  other  objects  of 

549  David    Ruffner's   care    and   *  bounty, 
his  wife  and  his   other  children,    are 

secured  to  some  extent,  if  not  entirely, 
against  having  to  give  up  a  portion  of  the 
estate  intended  for  them,  to  pay  Putney's 
debts,  yhe  inherent  justice  of  this  ar- 
rangement commends  it  strongly  to  the 
favorable  consideration  of  a  court  of  equity ; 
and  there  is  no  reason  found  in  it  for  the 
earnest  and  impassioned  invective  by  the 
appellees'  counsel  against  the  attempt  to 
disinherit  Putney  and  wife.  The  counsel 
seemed  to  have  overlooked  the  obvious  fact, 
that  by  permitting  Putney  to  enjoy  the 
whole  subject  devised  to  him  or  his  wife 
without  specific  charge  thereon,  all  David 
Ruffner's  liabilities  to  or  for  Putney  must 
be  discharged  out  of  the  estate  generally ; 
and  thus  Putney's  debts,  in  whole  or  in 
part,  in  effect,  be  paid  by  the  other  parties 
interested,  especially  by  Ann  Ruffner,  the 
wife  of  the  testator.  I  am  clearly  of  opin- 
ion that  the  defense  of  the  appellees,  so  far 
as  it  rests  upon  the  supposed  hardship  of 
the  arrangement,  is  without  a  shadow  of 
foundation. 

It  only  remains  to  enquire  whether  there 
is  any  other  defect  in  the  contract,  which 
will  prevent  the  court  from  giving  it  the 
effect  intended.  The  principal  if  not  the 
only  objection  in  this  aspect  of  the  case,  is 
the  want  of  valuable  consideration  moving 
from  Lewis  Ruffner  and  Henry  Ruffner. 
In  reply  it  may  be  said  that  David  Ruffner 
was  under  the  obligation  of  his  covenant 
to  Putney  to  pay  to  the  appellants  a  sum  of 
money,  with  interest  and  costs,  of  about 
Hve  thousand  dollars.  It  was  therefore 
perfectly  competent  for  David  Ruffner  to 
make  any  arrangement  with  these  creditors 
of  Putney  for  the  discharge  of  .the  debts; 
and  it  cannot  be  said  that  David  Ruffner's 
contract  was  merely  voluntary.  The  appel- 
lants, instead  of  exacting  payment  directly 
of  Putney,  or  indirectly  of  Ruffner  through 
Putney,  agreed  to  await  the  slow  process 
of  procuring  payment  by  means  of  equitable 
charges  on  portions  of  Ruffner's  estate. 
Thus  David  Ruffner  had  a  double  con- 

550  sideration  from  the   appellants;  *one 
a  large  sum  of  money ;  the  other  the 

forbearance  to  collect  it.  Nor  is  this  all. 
In  consideration  of  the  charges  imposed  by 
David  Ruffner  on  portions  of  his  property, 
the  appellants  bound  themselves  for  an  in- 
definite time,  to  give  their  labor  and  care 
to  the  personal  and  pecuniary  relief  of 
David  Ruffner,  in  the  management  of  the 
property   committed  to   their  hands.     An4 
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this  is  a  work  of  g^reat  magnitude.  Whether 
the  a|>pellants  could  make  any  charge  for 
their  personal  labor,  care  and  diligence,  is 
a  question  not  free  from  doubt.  See  1 
LK>maz  Dig.  332;  Bonithon  v.  Horhmore,  1 
Vern.  R.  316;  French  v.  Baron,  2  Atk.  R. 
120;  Godfrey  v.  Watson,  3  Atk.  R.  517; 
Langstaffe  v.  Fenwick,  10  Ves.  R.  405;  1 
Povrell  on  Mort.  295  b,'  Rand  A  Coventry's 
edition. 

It  is  probable,  that  whilst  the  English 
rule  of  withholding  any  compensation  for 
personal  service  under  all  circumstances, 
might  not  be  adopted  in  all  its  rigor,  yet 
in  our  courts  it  would  be  departed  from 
only  in  cases  in  which  circumstances 
might  make  it  equitable  to  do  so.  The 
money  expended  by  a  mortgagee  in  posses- 
sion for  needful  repairs  of  the  mortgaged 
property,  is  chargeable  thereon.  1  Lomax 
Dig.  333. 

In  the  case  before  us  the  money  was  in 
fact  expended ;  the  utility  of  the  expenditure 
is  a  subject  for  further  enquiry.  The 
money,  nearly  twelve  thousand  dollars  of 
principal  in  amount,  paid  by  Lewis  RufFner 
to  relieve  the  property  from  the  paramount 
liens  thereon,  clearly  went  to  the  relief  of 
David  Ruffner,  and  should  be  charged  on 
the  mortgaged  subject. 

Thus,  we  have  before  us  a  case  in  which 
a  purpose  is  distinctly  manifested,  by  the 
owner  of  property,  to  charge  certain  liabil- 
ities for  which  he  is  bound,  upon  specific 
portions  of  his  estate,  real  and  personal ; 
this  purpose  is  declared  by  covenant  under 
seal,  for  a  consideration  of  great  pecuniary 
value. 

The  form  of  the  deed  and  the  nature  of  a 
portion  of  the  property,  are  such  that 
551  a  charge  is  not  imposed  of  *which 
the  common  law  courts  would  take 
cognizance.  The  more  comprehensive  and 
beneficent  jurisdiction  of  courts  of  equity, 
however,  embraces  the  case,  and  may  give 
full  relief.  Those  courts  have  long  recog- 
nized a  species  of  security  known  as  an 
equitable  mortgage,  and  will  give  it  the 
effect  of  a  legal  mortgage.  Wherever  it 
appears  by  writing,  signed  by  a  debtor, 
that  he  intends  to  charge  his  debt  upon 
certain  property  of  his  own,  courts  of 
equity,  at  the  instance  of  the  creditor,  will 
effectuate  the  intention.  Nor  is  it  material 
in  what  form  of  instrument  the  intention 
is  expressed:  mere  promises,  powers  of 
attorney,  deeds  imperfectly  executed,  and 
other  written  papers,  have  been  held  to 
create  equitable  mortgages  in  the  contem- 
plation of  courts  of  equity.  Those  courts, 
on  the  general  principles  of  their  jurisdic- 
tion, have  always  specifically  executed  such 
contracts.  The  law  courts  giving  either  no 
relief,  or  inadequate  relief,  for  this  reason 
the  courts  of  equity  have  taken  jurisdiction 
and  given  to  the  intentions  of  parties  their 
full  effect.  See  Miller  on  Equitable  Mort- 
gages, p.  1,  2,  3,  4,  5,  47  Law  Libr. ;  3 
Powell  on  Mortgages,  (Coventry  &  Rand's 
edition,)  p.  1049  a,  6;  1050,  Ac. 

Looking  to   the   written   evidence   in  the 
record,  there  is  no  doubt   in    my  mind  that 


David  Ruffner  intended  to  charge  the  debts 
mentioned  in  the  deed  of  March  12,  1842, 
and  other  debts  for  which  he  was  bound  as 
security  for  Putney,  upon  the  property 
conveyed  by  that  deed,  and  also  upon  that 
portion  of  his  estate  to  which  Putney  or 
Putney  and  wife  might  succeed  under  his 
will,  by  descent  or  distribution.  That  the 
property  conveyed  by  the  deed  should  be 
held  as  a  primary  security  for  the  debts 
mentioned  in  the  agreement  of  March  16, 
1842,  and  the  other  property  as  a  secondary 
security.  Thus  I  am  of  opinion  to  reverse 
the  order  of  the  Circuit  court  dissolving 
the  injunction  and  to  reinstate  that  injunc- 
tion. 

In  order  to  a  full  and  final  adjust- 
552  ment  of  the  charges  *on  the  property, 
it  will  be  necessary  to  amend  the  bill 
making  the  personal  representative  of  David 
Ruffner's  estate,  Ann  Ruffner,  the  wife  of 
Richard  E>  Putney,  Moses  M.  Fuqua  and 
wife,  and  the  creditors  whose  debts  are 
charged  on  the  property,  or  any  part  of  it, 
parties  defendants. 

DANIEL  and  MONCURE,  Js.,  concurred 
in  the  opinion  of  Samuels,  J. 

ALLEN,  P.,  and  LEE,  J.,  dissented. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  upon  the  facta 
as  they  now  appear  in  the  record,  that  the 
property,  real  and  personal,  conveyed  by 
the  appellee  Putney  to  David  Ruffner,  by 
the  deed  bearing  date  March  12,  1842,  and 
also  the  estate,  real  and  personal,  formerly 
belonging  to  David  Ruffner,  and  to  which 
Putney,  or  Putney  and  wife  in  her  right, 
succeed  by  devise,  bequest,  descent  or  dis- 
tribution, are  chargeable  with  the  debts 
recited  as  due  from  Putney,  and  assumed 
by  David  Ruffner  by  the  deed  aforesaid, 
and  any  other  debts  due  from  Putney  for 
which  David  Ruffner  was  security  on  the 
16th  of  March  1842. 

The  court  is  further  of  opinion,  that  both 
parcels  of  property  are  also  chargeable  with 
any  money  expended  by  Lewis  Ruffner  and 
Henry  Ruffner,  or  either  of  them,  in  re- 
lieving the  property,  or  any  part  thereof, 
from  paramount  liens  thereon,  and  for  any 
money  expended  in  needful  repairs,  and 
for  all  proper  expenses  incurred  in  prose- 
cuting the  work  contracted  for  by  the 
agreement  of  March  16,  1842. 

The  court  is  further  of  opinion,  that 
Lewis  Ruffner  and  Henry  Ruffner,  or  either 
of  them,  will  not  have  the  right  to  make 
any  charge  for  personal  service,  care  and 
diligence,  under  their  contract  of  March  16, 
1842,  unless  in  the  further  progress  of  the 
case  it  shall  appear  equitable  to  allow  such 

charge. 
553  *The   court  is  further  of  opinion, 

that  the  charges  herein  before  declared 
to  be  proper  shall  be  credited  by  the  gfrosa 
proceeds  resulting  from  the  prosecution  of 
the  work  contracted  for  by  the  agreement  of 
March  16,  1842,  and  the  balance,  if  found 
against  the  appellee  Putney ,  shall  be  charged 
primarily  upon  the  property  conveyed  by  the 


694 


12  QR ATT. 


LUNSPOKD  V,  SliClTH. 


554,  665,  666 


deed  of  March  12,  1842,  and  secondarily  on 
the  property  to  which  Putney,  or  Putney  and 
wife  in  her  right,  succeeded  after  the  death 
of  David  RufFner. 

The  court,  regarding  the  rights  of  the  par- 
ties as  having  been  such  as  hereinafter 
declared  at  the  time  the  injunction  was  dis- 
solved, and  being  of  opinion  that  the  injunc- 
tion was  necessary  to  preserve  those  rights, 
is  therefore  of  opinion,  that  the  order  dissolv- 
ing the  injunction  is  erroneous. 

It  is  therefore  adjudged,  ordered  and 
decreed,  that  said  order  be  reversed  and 
annulled ;  and  that  the  appellants  recover  of 
the  appellees  their  costs  in  this  court  ex- 
pended. 

And  the  court,  proceeding  to  make  such 
order  as  the  Circuit  court  should  have  made, 
it  is  further  ordered,  that  the  motion  to  dis- 
solve the  injunction  be  overruled;  and  fur- 
ther, that  complainants  shall  amend  their 
bill  making  parties  the  personal  representa- 
tives of  David  RufFner,  and  Ann  Ruffner,  the 
wife  of  Richard  E.  Putney,  Moses  M.  Fuqua 
and  his  wife,  the  daughter  of  David  Ruffner, 
and  those  creditors  not  already  before  the 
court  whose  debts  are  charged  upon  the  prop- 
erty or  any  part  of  it,  to  the  end  that  a  full 
and  final  adjustment  and  payment  of  the 
charges  may  be  made.  And  the  cause  is 
remanded  to  be  further  proceeded  in  accord- 
ing to  the  principles  herein  declared,  to  be 
varied  only  by  such  facts,  hereafter  made  to 
appear,  as  may,  according  to  the  princi- 
ples of  equity,  require  a  different  rule  of 
decision. 
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I.  Arbltrstion— Award.*— Certain  leffal  qaestions  are 
submitted  by  parties  to  a  controversy  to  an  arbi- 
trator, and  they  asrree  to  be  bound  by  his  award. 
Upon  a  suit  belnsr  afterwards  instituted  by  one  of 
tbe  parties  against  the  other  in  relation  to  the 
subject  matter  of  the  submission,  the  award  of  the 
arbitrator  deciding  the  qaestions  submitted  to 
him.  is  the  law  of  the  case. 

a.  Secondary  Evidence— Admissibility  of.— Testimony 
in  relation  to  the  correctness  of  the  copy  of  a 
paper,  is  not  admissible,  unless  the  absence  of  the 
original  paper  is  accounted  for. 

3.  Agents— Evidence  of  Authority. t— To  prove  the 
authority  of  an  asrent,  the  parol  directions  of  the 
principal  to  him  may  be  ffiven  in  evidence. 

This  was  an  action  of  debt  on  a  bond  for 
four  hundred  and  thirty-five  dollars,  bearing 
date  the  14th  of  May  1835,  brought  by  James 
M.  Smith  against  Thomas  lyunsford.  Issue 
was  made  up  on  the  plea  of  payment,  and  by 
consent  of  parties  it  was  entered  of  record, 
that  under  this  plea  the  defendant  might 
make  any  defense  which  he  could  make  un- 
der any  plea  which  he  could  file  either  under 

•Arbitration.— See  monoirraphic  noU  on  "Arbitra- 
tion and  Award.** 

tAgents.— See  monogrraphic  note  on  "Agencies*' 
appended  to  Sllliman  v.  Fredericksburg,  etc..  R.  R. 
Co.,  27  Gratt  119. 


the  common  law  or  the  act  of  assembly. 
Under  this  state  of  the  record  a  trial  of  the 
cause  was  had,  and  there  was  a  verdict  and 
judgment  for  the  plaintiff;  which  upon 
appeal  was  reversed  by  this  court,  on  the 
ground  that  the  court  had  improperly  exclu- 
ded evidence  offered  by  the  defendant  which 
went  to  establish  a  good  defense  to  the  action 
which  might  have  been  set  up  under  the  act 
of  April  6th,  1831,  Sup.  Rev.  Code,  p.  157. 

When  the  cause  went  back,  it  was  removed 
to  the  Circuit  court  of  Montgomery  county, 
where  it  came  on  again  to  be  tried  in  May 
1847  :  On  this  trial  the  defendant  took  three 
bills  of  exceptions.  The  first  set 
555  *out  the  evidence  in  the  cause ;  and 
it  appeared,  that  by  deed  bearing  date 
the  12th  of  January  1825,  Joseph  H.  Jett  con- 
veyed to  John  F.  Sale  four  slaves  described  as 
then  in  the  possession  of  Jane  Harding,  in 
the  county  of  Northumberland,  in  trust  to 
secure  a  debt  due  to  William  Terry,  and  for 
the  indemnity  of  Terry  as  his  surety.  This 
deed  was  executed  in  the  county  of  Bedford, 
and  was  acknowledged  by  the  parties  before 
the  clerk  of  the  County  court  of  Bedford  ; 
and  on  the  24th  of  January  it  was  produced 
in  court  and  ordered  to  be  certified  to  the 
County  court  of  Northumberland.  Upon  the 
certificate  of  this  order  by  the  clerk,  it  was 
on  the  13th  of  June  1825,  ordered  by  the  lat- 
ter court  to  be  admitted  to  record. 

On  the  14th  of  April  1825  an  execution  in 
the  name  of  James  M.  Smith,  executor  of 
James  Smith,  against  William  Jett,  Thomas 
Hughlett  and  Joseph  H.  Jett,  for  seven  hun- 
dred dollars  and  sixty-nine  cents,  was  put 
into  the  hands  of  the  sheriff  of  Northumber- 
land. This  execution  was  levied  on  several 
slaves,  the  property  of  Joseph  H.  Jett,  and 
among  them  two  of  those  embraced  in  the 
deed  to  Sale.  In  these  slaves  Jane  Harding 
had  an  estate  for  her  life,  and  she  lived  until 
1834.  Jett's  interest  in  the  slaves  was  sold, 
however,  and  was  purchased  by  James  M. 
Smith.  Another  of  the  trust  slaves  was  pur- 
chased of  Jett  in  1830  by  G.  H.  Foushee. 

Upon  the  death  of  Jane  Harding,  the  trus- 
tee, at  the  instance  of  Thomas  Lunsford,  who 
had  acquired  Terry's  interest  under  the  deed 
of  trust,  advertised  the  slaves  embraced  in 
the  deed  of  trust  for  sale ;  and  the  parties 
having  met  in  Northumberland,  they  agreed 
to  submit  their  rights  to  the  award  of  the 
late  Benjamin  Watkins  Leigh  ;  and  a  state- 
ment of  facts  was  drawn  up  by  their  counsel 
substantially  as  herein  before  stated  ;  and  it 
was  added  that  Smith  expected  to  prove  that 
Jett  verbally  gave  up  his  interest  in  the 
556  ♦two  slaves  in  which  Jane  Harding  had 
a  life  estate,  to  the  sheriff,  to  be  sold 
under  Smith's  execution  :  And  they  then 
submitted  to  Mr.  Leigh  several  questions,  the 
third  and  fourth  of  which  are  as  follows : 
Third.  Was  the  said  Jett's  interest  in  said 
slaves  such  property  as  may  be  seized  and 
sold  under  an  execution  of  fieri  facias? 
Fourth.  Is  the  said  property  still  liable  un- 
der the  said  deed  of  trust  ?  And  if  the  last 
question  is  decided  against  the  said  Smith, 
then  if  it  be  proved  that  the  said  Jett  gave  up 
his  interest  in  the  said  slaves  to  be  sold  under 
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the  execution  aforesaid,  is  such  sale  under 
such  circumstances  valid  or  not  ? 

At  the  time  this  agreement  for  the  submis- 
sion to  the  award  of  Mr.  Leigh  was  made, 
Lunsford  purchased  the  slaves  of  Smith,  and 
executed  to  him  a  bond  for  four  hundred  and 
thirty-five  dollars,  the  amount  of  his  claim 
under  the  deed  of  trust,  upon  the  agreement 
that  if  Mr.  Leigh  decided  in  his  favor,  the 
bond  was  not  to  be  paid  ;  but  if  the  decision 
was  in  favor  of  Smith  then  it  was  to  be  valid, 
as  for  so  much  of  the  purchase  money  of  the 
slaves  :  The  balance  of  the  purchase  money 
was  paid. 

Mr.  Leigh  made  his  award,  by  which  he 
decided  that  the  interest  of  Jett  in  the  slaves 
was  not  such  an  interest  as  could  be  taken  on 
a  fi.  fa.  against  Jett.  But  he  further  decided 
that  if  it  could  be  proved  that  Jett  gave  up 
his  interest  in  the  slaves  to  be  sold  under  the 
execution,  that  would  give  validity  to  the  sale, 
and  perfect  the  title  of  the  purchaser.  That 
the  interest  might  be  sold  by  Jett,  and  he 
might  give  up  his  interest  to  the  sheriff  to  be 
sold  by  him,  and  the  sheriff  would  then  act 
as  his  agent :  that  the  purchaser  at  the  sher- 
iff's sale  would  claim  as  a  purchaser  under 
Jett ;  that  the  deed  of  trust  not  having  been 
properly  recorded  was  not  notice  to  the  pur- 
chaser; and  that  actual  notice  of  the  deed 
was  necessary  to  give  the  party  claiming  un- 
der the  deed  priority  over  him.  But 
*  557  *that  the  want  of  due  registry  would 
not  impair  the  validity  of  the  deed  as 
against  creditors  whose  debts  have  not  at- 
tached upon  the  subject  by  force  of  legal 
process. 

After  the  award  was  made  Smith  instituted 
this  action,  and  the  defendant  relied  upon 
his  title  under  the  deed  of  trust  and  the 
award  of  Mr.  Leigh.  Thereupon  the  plaintiff 
introduced  evidence  to  prove  that  Jett  give 
up  his  interest  in  the  slaves  to  the  sheriff  to 
be  sold  under  the  execution  ;  and  for  that 
purpose  introduced  the  deposition  of  John  H. 
Jett.  The  second,  fifth  and  next  to  the  last 
questions  and  answers  thereto,  were  objected 
to  by  the  defendant's  counsel.  The  ques- 
tions and  answers  are  as  follows : 

2d.  "You  say  these  slaves  were  sold  under 
an  execution  in  favor  of  J.  M.  Smith  v.  Wil- 
liam Jett,  Thomas  Hughlett  and  Joseph  H. 
Jett.  Do  you  think  that  the  paper  market  A 
is  a  copy  of  said  execution?"  Answer.  **I 
think  it  is.  I  never  heard  of  Mr.  Smith  hav- 
ing any  othor  execution  against  them." 

5th.  **  State  whether  you  heard  any  directions 
given  by  Joseph  H.  Jett  to  Richard  Hughlett, 
deputy  sheriff,  in  relation  to  the  slaves.  If 
so,  state  what  they  were  and  at  what  time." 
Answer.  I  heard  Joseph  H.  Jett  tell  Richard 
Hughlett,  the  deputy  sheriff,  to  take  the 
slaves  and  other  property,  and  advertise  and 
sell  the  reversionary  interest  which  he  had 
in  the  slaves  to  satisfy  the  execution  before 
referred  to.  He  gave  up  to  the  sheriff  all  the 
property  he  owned  of  every  description." 

"You  say  above  that  the  sheriff  sold  (the 
slaves)  in  his  character  of  sheriff.  Did  he 
state  at  the  time  that  he  sold  only  the  re- 
mainder interest  in  them,  and  that  he  did  so 
by  direction  of  Joseph   H.   Jett?"    Answer. 


"I  was  not  present  at  the  time  the  said  ne- 
groes were  cried  off  by  the  sheriff,  and  can- 
not   therefore   say  with  certainty  in  what 
character  he  sold  them ;  but  as  I  had 

558  *heard  Joseph  H.  Jett  direct  him   to 
advertise  and  sell  his  interest  in  them, 

I  suppose  he  sold  them  as  sheriff  of  the 
county,  and  they  were  advertised  with  the 
other  property  of  Joseph  H.  Jett  to  be  sold." 

The  court  overruled  the  objection  to  these 
questions  and  answers ;  and  the  defendant 
excepted. 

After  all  the  evidence  in  the  cause  had 
been  introduced,  the  defendant  asked  the 
court  to  give  three  instructions  to  the  jury : 
First.  That  if  it  should  appear  to  the  jury 
from  the  evidence  in  the  cause,  that  Joseph 
H.  Jett  duly  executed  and  delivered  the  deed 
of  trust  to  Sale;  and  if  it  should  further 
appear  to  them  from  the  testimony,  that  the 
said  deed  of  trust  has  never  been  recorded,  yet 
the  want  of  due  registry  of  said  deed  will  in 
no  wise  impair  its  validity  against  creditors 
whose  debts  have  not  attached  upon  the 
slaves  by  force  of  legal  process. 

Second.  That  if  it  should  appear  to  them 
from  the  testimony  in  the  cause,  that  Jett's 
interest  in  the  slaves  aforesaid  was  a  vested 
remainder  expectant  on  the  life  of  Miss 
Harding,  that  then  the  levy  of  the  execution 
in  this  case  on  the  said  slaves  as  the  property 
of  the  remainderman,  was  illegal  and  void; 
and  a  purchaser  of  them  under  a  sale  made 
by  the  sheriff  as  sheriff,  passes  no  right  to 
the  purchaser.  There  was  no  evidence  in  the 
record  to  which  the  third  instruction  asked 
was  applicable. 

The  court  refused  to  give  any  of  the  in- 
structions asked  by  the  defendant ;  and  he 
again  excepted. 

The  plaintiff  then  moved  the  court  to  in- 
struct the  jury  as  follows  :  If  the  jury  be- 
lieve from  the  evidence  in  this  cause,  that  the 
execution  which  had  been  given  in  evidence 
was  levied  upon  the  remainder  interest  of 
Joseph  H.  Jett  in  the  said  slaves,  by  the 
sheriff  of  Northumberlahd  county,  and  that 
said  remainder  interest  was  sold  by  the  said 
sheriff  under  said  execution,  by  the  direc- 
tions of  said  Jett,  to  the  plaintiff,  such 

559  *sale    vested  a  valid  title  of  the  re- 
mainder interest  of  said  Jett,   to  the 

said  slaves  in  the  plaintiff,  and  the  jnry 
ought  to  find  for  the  plaintiff.  This  instmc* 
tion  the  court  gave;  and  the  defendant 
again  excepted. 

There  was  a  verdict  and  judgment  for 
the  plaintiff  for  the  amount  of  the  bond, 
with  interest  from  its  date:  whereupon 
the  defendant  applied  to  this  court  for  a 
supersedeas ;  which  was  awarded. 

Baxter,  for  the  appellant. 

J.  T.  Anderson,  for  the  appellee. 

ALLEN,  P.  This  case  has  already  been 
before  this  court.  On  that  occasion  it  was 
decided,  that  under  the  agreement  of  the 
parties  to  give  any  matter  in  evidence  under 
the  plea  of  payment  which  the  plaintiff  in 
error  might  plead,  either  at  common  law  or 
under  the  statute,  it  would  have  been  com* 
petent  to  have  pleaded    by  way  of  set-off 
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under  the  act  of  April  1831,  Sup.  Rev.  Code 
157,  the  facts  which  the  evidence  offered  on 
that  occasion  tended  to  prove,  and  therefore 
that  the  court  erred  in  rejecting  such  testi- 
mony. 

Upon  the  second  trial  the  evidence  was 
again  offered  and  admitted  ;  and  the  case 
comes  up  now  on  an  exception  to  a  decision 
overruling  a  motion  of  the  plaintiff  in  error 
to  exclude  portions  of  the  deposition  of  John 
H.  Jett ;  and  to  the  refusal  of  the  court  to 
give  three  instructions  asked  for  by  the  plain- 
tiff in  error ;  and  to  giving  an  instruction  at 
the  instance  of  the  defendant  in  error.  This 
court  having  held  that  under  the  agreement 
of  the  parties  it  was  competent  for  the  plain- 
tiff in  error  to  offer  evidence  tending  to 
prove  that  the  parties  had  agreed  to  refer 
the  questions  of  law  arising  out  of  the  con- 
troversy between  them  to  the  decision  of  Mr. 
Leigh,  that  said  questions  were  so  referred 
and  were  decided  in  favor  of  the  plaintiff  in 
error,  his  decision,  according  to  the  former 
judgment  of  this  court,  constitutes  the  law 
of  the  case. 

560  'Mr.  Leigh  determined,  1st.  That 
the  deed  of  trust  under  which  the  plain- 
tiff in  error  asserted  a  right  to  subject  the 
slaves  conveyed  by  the  deed  of  trust  to  sale 
for  the  payment  of  his  debt,  had  not  been 
duly  recorded,  so  as  to  make  it  good  against 
the  creditors  of  the  grantor.  "But  that  the 
want  of  the  due  registry  would  in  no  wise 
impair  the  validity  of  the  deed  as  against 
creditors  whose  debts  have  not  attached  upon 
the  subject  by  force  of  legal  process."  2d. 
That  a  remainder  or  a  reversion  of  a  per- 
sonal chattel  is  not  such  an  interest  as  can 
be  taken  on  a  fi.  fa.  against  the  remainder 
or  reversioner.  And  therefore  it  followed 
that  the  execution,  under  which  the  levy 
was  made  and  the  property  sold  to  the  de- 
fendant in  error,  did  not  authorize  such  levy 
in  1825,  and  could  not  sanction  it  at  the  time 
the  decision  was  made,  as  that  process  was 
then  functus  officio.  3d.  That  as  the  re- 
mainderman could  sell  the  property  himself, 
if  it  could  be  proved  that  he  gave  up  his  in- 
terest in  the  slaves  to  be  sold  under  the 
execution,  this  would  give  validity  to  the 
sale,  and  perfect  the  title  of  the  purchaser. 

After  the  testimony  had  been  offered  and 
read,  the  plaintiff  in  error  moved  the  court 
to  give  three  instructions  to  the  jury,  which 
the  court  refused  to  give  ;  and  he  excepted. 
I  think  the  court  properly  refused  to  give  the 
third  instruction  as  irrelevant ;  there  being 
no  evidence  proving,  or  tending  to  prove, 
that  the  defendant  in  error  had  actual  notice 
of  the  said  deed  of  trust,  at  or  before  his 
purchase  of  the  slaves  at  the  sale  made  by 
the  sheriff.  But  I  can  perceive  no  objection 
to  the  first  or  second  instructions.  Bach 
was  founded  upon  the  decision  of  Mr. 
Leigh,  and  was  pertinent  to  the  issue  the 
jury  was  trying.  The  first  asked  the  court 
to  instruct  the  jury  that  the  want  of  regis- 
try of  the  deed  of  trust  did  not  impair  the 
validity  thereof  against  creditors  whose  debts 
had  not  attached  on  the  slaves  by  force 

561  of  legal  process.    And  *by  the  second, 
the  court  was  asked   to  instruct  the 


jury,  that  if  it  appeared  that  the  interest 
levied  on  was  a  vested  remainder  expectant 
upon  a  life  estate,  the  levy  of  the  execution 
on  said  slaves  as  the  property  of  the  remain- 
derman, was  illegal  and  void,  and  a  purchase 
of  them  under  a  sale  made  by  the  sheriff,  as 
sheriff,  passed  no  right  to  the  purchaser. 
Each  of  these  propositions  was  settled  by 
Mr.  Leigh's  decision  in  the  affirmative ; 
and  whether  sound  law  or  not,  as  a  general 
question,  was  the  law  of  the  case  as  settled 
by  the  referee.  How  far  the  effect  of  these 
legal  propositions  so  settled  would  be  con- 
trolled by  another  portion  of  his  decision 
upon  other  facts,  if  proved,  or  whether  the 
evidence  tending  to  prove  such  other  facts 
did  prove  them,  were  distinct  and  independ- 
ent questions. 

The  plaintiff  in  error  controverted  the  fact 
of  a  sale  by  the  sheriff  under  the  execution  by 
the  directions  of  the  remainderman.  There 
was  parol  proof,  and  there  was  the  sheriff's 
return  bearing  upon  this  point ;  and  the  jury 
were  to  decide  from  all  the  facts  in  evidence 
before  them,  whether  the  purchaser  at  the 
sheriff's  sale  could  claim  as  a  purchaser  under 
the  remainderman  himself.  By  the  instruc- 
tion given  at  the  instance  of  the  defendant  in 
error,  the  jury  were  instructed,  that  if  they 
believed  from  the  evidence  that  the  execu- 
tion had  been  levied  on  such  remainder,  that 
the  same  was  sold  by  the  sheriff  under  the 
execution  by  the  directions  of  the  remainder- 
man, such  sale  vested  a  valid  title  to  such  re- 
mainder in  the  purchaser.  This  instruction, 
like  the  others  asked,  was  predicated  on  the 
decision  of  Mr.  Leigh,  and  though  somewhat 
obscure  in  not  sufficiently  distinguishing 
between  a  sale  made  by  the  sheriff  as  officer 
only,  and  a  claim  under  such  official  act  alone, 
and  a  claim  as  a  purchaser  under  the  remain- 
derman himself,  in  consequence  of  his  giv- 
ing up  his  interest  in  the  property  to 
.S62  the  sheriff  to  be  *sold,  who  in  that  case 
might  be  regarded  as  his  agent  to  sell 
under  the  execution  ;  yet  I  regard  the  instruc- 
tion as  substantially  complyinc;'  with  the 
terms  of  the  decision  of  Mr.  Leigh.  But  it 
applies  to  but  one  branch  of  the  case.  The 
jury  may  not  have  believed  that  the  facts 
were  proved  to  which  the  instruction  applied. 
And  yet  by  the  refusal  of  the  court  to  give 
the  instructions  asked  by  the  plaintiff  in 
error,  they  may  have  concluded  that  the 
want  of  registry  impaired  the  validity  of  the 
deed  of  trust  against  creditors,  although  their 
debts  had  not  attached  on  the  slaves  by  force 
of  legal  process ;  or  that  a  fi.  fa.  could  be 
levied  on  such  a  remainder  expectant  on  an 
estate  for  life,  and  a  sale  made  by  the  sheriff 
in  virtue  of  the  execution  would  pass  the 
title  to  the  purchaser.  We  cannot  say  that 
they  did  not  find  their  verdict  upon  some  such 
conclusion  ;  which  would  have  been  directly 
against  the  law  of  the  case  as  settled  for  the 
parties  by  Mr.  Leigh,  and  subject  to  whose 
decision  the  note  sued  on  was  given.  If  the 
defendant  in  error  had  supposed  that  the 
instruction,  unconnected  with  that  part  of 
the  decision  which  related  to  a  sale  by  the 
sheriff  by  the  directions  of  the  remainder- 
man, was  calculated  to  mislead  the  jury,  he 
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could  have  moved  the  court  to  qualify  it,  by 
giving  as  an  addition  what  in  fact  at  his 
instance  was  given  as  an  independent  in- 
struction. If  all  had  been  given,  the  whole 
of  the  legal  questions  propounded  to  and 
decided  by  Mr.  Leigh  would  have  been  fairly 
before  the  jury.  I  think  the  court  erred  in 
refusing  the  first  and  second  instructions 
asked  for  by  the  plaintiff  in  error  ;  but  that 
the  third  instruction  asked  for  by  him  was 
properly  refused,  and  that  the  instruction 
given  at  the  instance  of  the  defendant  in 
error  was  substantially  correct. 
In    regard  to  the  deposition   of  John  H. 

Jett,    parts   of   which    were   excepted 
563      to,  it  seems  to  me  the  objections  *to 

the  fifth  interrogatory  and  the  last 
interrogatory  propounded  but  one,  and  the 
answers  to  said  interrogatories  were  prop- 
erly overruled.  The  question,  and  a  most 
materiarone  under  the  decision  of  Mr.  Leigh, 
was  whether  the  remainderman  gave  up  his 
interest  in  the  slave  to  be  sold  by  the  sheriff 
under  the  execution  :  and  evidence  of  his 
directions  before  the  sale,  is  the  best  if  not 
only  evidence  to  be  adduced  to  prove  the  fact. 
I  think,  however,  the  court  erred  in  overrul- 
ing the  objection  to  the  answer  to  the  second 
interrogatory.  He  was  asked  whether  a 
paper  shown  to  him  marked  A,  was  not  a 
copy  of  the  execution  under  which  he  had,  in 
a  previous  answer,  said 'the  slaves  were  sold ; 
to  which  he  replied  that  he  thought  it  was ; 
he  had  never  heard  of  the  defendant  in  error 
having  any  other  execution  against  the  par- 
ties named.  The  paper  is  not  filed.  We  do 
not  know  whether  it  was  an  official  copy  or  a 
copy  by  some  other  person ;  and  it  was  im- 
proper to  give  evidence  of  a  copy  without 
some  account  of  the  original. 

I  think  the  judgment  should  be  reversed 
with  costs  to  the  plaintiff  in  error,the  verdict 
set  aside,  and  the  cause  remanded  with  in- 
structions to  award  a  new  trial ;  and  upon 
such  new  trial  to  exclude  from  the  jury  the 
second  interrogatory  and  answer  thereto  in 
the  deposition  of  John  H.  Jett,  if  again  ob- 
jected to  ;  and  if  the  same  evidence  is  again 
adduced,  to  give  to  the  jury  the  first  and  sec- 
ond instructions  asked  for  by  the  plaintiff  in 
error  and  refused,  provided  he  again  should 
ask  the  court  to  give  the  said  instruction  to 
the  jury. 

The  other  judges  concurred  in  the  opinion  of 
Allen,  P. 

Judgment  reversed. 


564      *Fiott  &  als.  v.  The  Commonwealth.* 

July  Term,  1866,  Lewlsbursr. 

I.  ConttnuancM— Refusal  of. t— Under  what  clrcnm- 
stances  It  Is  error  to  refuse  a  continuance  of  a 
cause. 


*Por  monorraphk  note  on  Deeds,  see  end  of  case. 

tContlnuances— flatter  of  Sound  Judicial  Discretion- 
Appellate  Practice.— A  motion  for  continuance  Is 
addressed  to  the  sound  discretion  of  the  trial  court, 
and.  unless  it  plainly  appears  that  such  discretion 
has  been  abused,  the  appellate  court  will  not  inter- 


a.  AllottS— Real    Estate  of-  Case  at  Bar.— A   subject 

and  citizen  of  Qreat  Britain  purchased  land  in 
Virfflnia  in  1798,  and  he  Uved  unUl  18ia  By  the 
treaty  of  1794  between  Great  Britain  and  the  United 
States,  he  was  entitled  to  hold  the  land:  and  no  pro- 
ceedings havinfir  been  instituted  durinr  the  war  of 
1812  to  escheat  it,  that  war  did  not  divest  his  ridita 
but  the  land  descended  on  his  death  to  his  heirs. 
3.  Bscheat>-Bvldenoe— Copy  of  Improperly  Rgcerded 
Deed.t— In  a  case  of  escheat  between  the  heirs  of 
the  alien  and  the  commonwealth,  both  parties 
claiming  nnder  the  same  person,  and  the  inquisi- 
tion referring  to  a  deed  to  the  alien  for  the  laud, 
as  recorded  in  the  county  of  K.  an  office  copy  of 
said  deed  is  evidence  for  the  heirs,  though  it  was 
not  recorded  upon  proper  proof. 

On  the  12th  of  March  1831,  an  inquisition 
was  taken  before  the  escheator  of  Cabell 
county  ;  and  the  jury  having^  been  charg-ed  to 
enquire  what  lands  and  tenements  John 
Piott,  late  of  the  city  of  London  and  king- 
dom of  Great  Britain,  merchant,  now  de- 
ceased, died  seized  of ;  whether  he  left  any 
heirs,  or  made  other  disposition  of  said  lands 
in  his  lifetime;  and  whether  the  said  John 
Fiott  was  an  alien  at  the  time  of  his  death; 
they  found  that  the  said  John  Fiott,  late  of 
the  city  of  Ivondon,  long  before  his  death, 
was  seized  of  a  tract  of  land  lying  in  the 
county  of  Cabell,  containing  about  eight 
hundred  acres,  being  part  of  a  tract  contain- 
ing two  thousand  and  eighty-four  acres,  con- 
veyed to  the  said  John  Fiott  by  Charles 
Vancouver ;  as  by  deed  dated  the  27th  day  of 
July  1793,  now  of  record  in  the  County  court 
of  Kanawha  county,  would  more  fully  appear ; 
and  being  so  seized,  the  said  John  Fiott, 

565      on  the  day  of 1818,  *dicd;  he 

the  said  John  Fiott  at  the   time  of  his 
death  being  an  alien. 

This  inquisition  was  returned  into  the  Cir- 
cuit court  of  Cabell  county  ;  and  at  the  April 
term  1833  of  that  court,  John  Fiott,  John  Kde 
and  Philadelphia  his  wife,  John  Vaughan 
and  Charles  Vaughan,  who  claimed  a  free- 
hold in  the  said  lands,  appeared  by  their 
attorney,  and  after  craving  oyer  of  the 
inquisition,  filed  a  demurrer  thereto,  in 
which  the  attorney  for  the  commonwealth 
joined.  They  also  filed  their  traverse  of  the 
office  found ;  and  time  was  allowed  the  attor- 
ney for  the  commonwealth  to  reply  or  demur 
thereto.  And  it  was  ordered  that  the  es- 
cheator of  Cabell  county  be  summoned  to 
appear  on  the  first  day  of  the  next  term,  to 
defend  the  rights  of  the  commonwealth. 

At  the  September  term  1833  of  the  court, 
an  order  was  made  authorizing  the  traversers 
to  take  depositions  in  or  near  the  city  of  Lon- 
don, before  the  American  consul  at  London, 

fere  therewith.  See  the  principal  case  cited  as 
authority  for  this  rule  in  Bank  of  Ravenswood  t. 
Hamilton,  48  W.  Va.  70,  27  S.  E.  Rep.  296:  Davis  v. 
Walker,  7  W.  Va.  450;  State  v.  Harrison.  M  W.  Va. 
788, 15  S.  E.  Rep.  986;  Marmet  Ck>.  v.  Archibald.  87  W. 
Va.  788,  17  S.  E.  Rep.  801;  Apperson  v.  Cabell.  1  Va. 
Dec.  560.  See  Blao,  foot-nots  to  Hewitt  v.  Com..  17 
Oratt  627;  monographic  noU  on  **Continnances*' 
appended  to  Harman  v.  Howe,  27  Qratt.  076. 

tEscheat— See  monographic  noU  on    "Escheat** 
appended  to  Sands  y.  Lynham,  27  Oratt  901. 
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or  the  secretary  of  leg'ation  of  the  United 
States.  At  the  September  term  1836,  the 
attorney  for  the  commonwealth  had  leave  to 
withdraw  his  joinder  in  the  demurrer ;  and 
on  his  motion,  the  said  demurrer  was  striclcen 
out,  as  having  been  improvident! y  received. 
The  plaintiffs  then  moved  for  leave  to  with- 
draw their  traverse ;  and  in  lieu  thereof  to 
file  their  monstrans  de  droit,  which  was 
allowed ;  and  the  attorney  for  the  common- 
wealth took  time  to  plead,  reply  or  demur ; 
and  the  cause  was  continued.  At  the  term 
of  the  court  the  plaintiffs  were  allowed  to 
withdraw  from  the  papers  their  monstrans 
de  droit,  and  file  an  amended  one  ;  and  the 
attorney  was  allowed  until  the  first  day  of  the 
next  term  to  plead,  reply  or  demur.  At  the 
next  term  of  the  court  the  attorney  for  the 
commonwealth  craved  oyer  of  the  deed  of  con- 
veyance from  Charles  Vancouver  to  the  said 
John  Fiott,  whereof  mention  was  made  in 
the  monstrans  de  droit,  and  demurred 
f^enerally  to  the  monstrans  de  droit ; 
566  *and  the  plaintiffs  joined  in  the  demur- 
rer. The  cause  was  from  thence  regu- 
larly continued  until  the  May  term  1839, 
when  the  plaintiffs  had  leave  to  withdraw 
their  joinder  in  the  demurrer ;  and  also  to 
withdraw  the  paper  of  which  oyer  had  been 
craved  by  the  attorney  for  the  common- 
wealth, and  to  file  in  lieu  thereof  the  parch- 
ment copy  purporting  to  be  the  original 
conveyance  of  the  27th  of  July  1793,  from 
Vancouver  to  John  Fiott,  Charles  and  John 
Vaughan.  And  the  attorney  for  the  com- 
monwealth had  leave  until  the  next  term  to 
change  the  pleadings  on  her  part,  so  far  as 
he  might  deem  it  necessary  by  reason  of  the 
substitution  aforesaid. 

The  monstrans  de  droit  as  amended,  after 
insisting  that  the  inquisition  of  escheat  was 
insufficient  in  law,  sets  out  that  John  Fiott 
and  Ede  and  wife  are  the  heirs  at  law  of 
John  Fiott  deceased,  and  as  such  capable  of 
taking  and  holding  the  land  in  the  inquisi- 
tion mentioned  ;  and  that  Charles  and  John 
Vaughan  are  citizens  of  the  United  States. 
That  it  is  not  true,  as  stated  in  the  inquisi- 
tion, that  the  land  was,  on  the  27th  of  July 
1793,  conveyed  by  Vancouver  to  John  Fiott 
deceased  ;  but  that  it  was  conveyed  to 
him  and  said  Vaughan.  That  it  is  not  true 
that  Fiott  was  seized  of  the  land  ;  but  that 
he  and  the  Vaughans  were  jointly  seized. 
And  that  it  was  not  true  that  at  the  time  of 
the  death  of  John  Fiott  he  was  such  an  alien, 
within  the  meaning  of  the  laws  and  treaties 
of  the  United  States  and  the  laws  of  Virginia, 
as  to  be  incapable  by  reason  thereof  to  hold 
lands  in  any  of  the  United  States  ;  but  that 
he  was  at  the  time  of  acquiring  seizin  of 
said  lands,  and  up  to  the  time  of  his  death, 
a  citizen  of  London  in  England,  and  a  sub- 
ject of  the  king  of  Great  Britain,  and  that  by 
the  treaties  between  that  king  and  the  United 
States,  the  rights  and  interests  of  the  said 
John  Fiott  were  preserved  to  him,  and  his 
claim  to  seizin  of  said  lands  recognized 
567  *and  declared  to  be  good  and  valid. 
And  they  further  averred  that  John 
Fiott  died  after  the  ratification  of  the  treaty 
of  1794,  and  that  he  left  at  his  death  the 


plaintiffs  John  Fiott,  and  Philadelphia  Fiott 
who  intermarried  with  John  EMe,  his  children 
and  lawful  heirs,  capable  of  inheriting  said 
lands ;  and  to  whom  the  said  lands  descended, 
and  in  whom  the  title  was  vested  on 
the  death  of  said  Fiott,  and  remained  vested 
in  them  in  common  with  the  said  Vaughans, 
at  the  time  of  the  pending  of  the  inquisition 
aforesaid. 

At  the  October  term  1839,  the  attorney  for 
the  commonwealth  withdrew  his  demurrer, 
and  replied  generally  to  the  monstrans  de 
droit,  and  issue  was  thereupon  joined  ;  and 
by  consent  the  cause  was  continued.  At 
the  April  term  1840,  the  death  of  Charles 
Vaughan  was  suggested  ;  and  in  December  a 
scire  facias  was  issued  to  revive  the  suit  in  the 
name  of  his  heirs :  And  at  the  April  term 
1841,  the  suit  was  revived.  At  th%  April 
term  1842;  the  death  of  John  Vaughan  was 
suggested,  and  in  May  a  scire  facias  was 
issued  to  revive  the  suit  in  the  name  of  his 
heirs ;  and  at  a  special  term  in  November 
the  suit  was  revived. 

At  the  April  term  1843,  the  plaintiffs 
moved  for  leave  to  amend  their  monstrans 
de  droit,  which  was  refused ;  and  the  cause 
was  continued  at  their  costs;  but  with  the 
express  notice  to  them  and  their  counsel, 
that  after  the  unexampled  delays  in  prepar- 
ing the  cause  for  trial,  no  further  continu- 
ance could  take  place  on  account  of  the 
absence  of  Apperson,  their  agent,  or  for  the 
failure  to  take  the  necessary  depositions,  or 
to  have  proper  parties  before  the  court.  And 
if  unfortunately  a  continuance  should  be 
again  asked  for,  it  must  be  supported  on 
strict  legal  grounds,  fully  verified  by  affida- 
vits, and  accounting  for  past  neglects. 

At  the  April  term  1844,  it  was  ordered  that 
the  attorney  for  the  commonwealth  do  appear 
here  on  the  next  Wednesday  to  show 
568  cause  why  the  inquisition  *should  not 
be  quashed  for  errors  apparent  on  its 
face.  At  the  September  term  an  order  was 
made  discharging  the  rule  ;  and  the  plaintiffs 
excepted.  And  in  October  1846,  by  consent, 
other  commissionersr  were  authorized  to  take 
the  depositions  in  L/ondon. 

In  April  1847,  the  cause  was  called  for  trial, 
when  the  plaintiffs  moved  the  court  for  a 
continuance,  which  was  refused ;  and  they 
excepted.  The  case  was  then  tried,  and 
there  was  a  verdict  and  judgment  for  the 
commonwealth  ;  the  court  having  overruled 
a  motion  for  a  new  trial. 

Upon  the  motion  to  quash  the  inquisition, 
the  plaintiffs,  after  deducing  the  title  to  the 
land  from  the  patent  by  regular  conveyance 
to  Vancouver,  introduced  a  deed  bearing  date 
the  27th  of  July  1793,  from  Vancouver  to 
John  Fiott  and  Charles  and  John  Vaughan, 
conveying  the  land  to  them,  from  which  it 
appeared  that  Fiott  paid  for  the  land,  and 
the  Vaughans  only  took  in  trust  for  him. 
The  acknowledgment  of  this  deed  is  certified 
by  James  Sanderson,  styling  himself  lord 
mayor  of  London,  but  there  is  no  seal  to  it. 
They  proved  that  Charles  and  John  Vaughan 
were  citizens  of  the  United  States,  and  the 
parties  in  whose  names  the  suit  was  revived 
are  their  heirs.    They  also  offered  to  intro- 
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duce  two  depositions  taken  upon  interroga- 
tories, before  the  American  consul  at  London, 
at  the  time  but  not  at  the  place  designated 
in  the  notice,  for  the  purpose  of  proving  that 
the  plaintiffs  John  Fiott  and  Philadelphia 
Ede  were  the  children  and  heirs  of  John 
Fiott  deceased ;  that  Philadelphia  was  mar- 
ried to  John  Bde,  and  that  John  Fiott  the 
elder  died  in  1818 :  And  the  proof  is  conclu- 
sive if  true,  of  which  the  record  shows  no 
reason  to  doubt.  These  depositions  were 
taken  in  February  1844.  But  the  attorney 
for  the  commonwealth  objected  to  the  depo- 
sitions, on  the  ground  that  they  were  not 
taken  at  the  place  designated  in  the  notice  ; 
and  the  court  sustained  the  objection,  and 
refused  to  read  them. 

569  *On  the  motion  for  a  continuance 
of  the  cause,  the  plaintiffs  proved,  to 

the  satisfaction  of  the  court,  that  Mr.  Apper- 
son,  who  was  the  agent  of  the  plaintiffs,  lived 
in  Mount  Sterling,  Kentucky ;  and  that  di- 
rectly after  the  laal  term  of  the  court,  the 
counsel  for  the  plaintiffs,  who  lived  in 
Charleston,  Kanawha,  wrote  to  him  to  make 
arrangements  to  have  the  London  depositions 
retaken,  and  that  Apperson  did  not  answer 
said  letter.  That  the  counsel  was  absent 
from  home  for  six  or  eight  weeks,  but  again 
wrote  to  Apperson  early  in  January  1847, 
apprising  him  that  one  hundred  dollars  had 
bad  been  placed  in  the  hands  of  Prime, 
Ward  &  King  of  New  York,  to  obtain  a  bill 
on  London  to  defray  the  expenses  of  taking 
the  depositions  (this  being  the  cost  of  tak- 
ing the  two  depositions  in  London)  ;  and 
that  said  counsel  immediately  gave  notice  to 
the  escheator  of  Cabell  that  the  depositions 
would  be  taken  at  a  certain  place  in  London 
on  the  27th  of  March  1847,  and  had  taken  the 
other  necessary  steps  to  have  the  depositions 
taken:  but  if  taken,  they  had  not  arrived. 

They  also  offered  the  depositions  of 
the  same  witnesses  twice  taken  in  this 
cause,  which  the  attorney  for  the  common- 
wealth had  apprised  the  counsel  of  the  plain- 
tiffs he  would  object  to  being  read  on  the 
trial  of  the  cause  ;  and  they  offered  that  if 
the  attorney  would  agree  to  the  reading  of 
either  of  the  said  depositions,  they  would  go 
to  trial ;  which  offer  the  attorney  reject^. 

It  was  also  known  to  the  court  that  the 
cause  had  been  continued  before  the  last 
term,  that  the  plaintiffs  might  take  these 
depositions ;  and  that  at  the  last  term  the 
court  refused  to  continue  the  cause  any  longer 
for  the  purpose  of  taking  the  deposition  ; 
but  it  being  suggested  that  the  counsel  for 
the  plaintiffs  had  some  important  papers  in 
the  cause  which  he  had  forgotten  and  had 
left  in  Kanawha,  the  court  laid  it  over 
until  the  last  Friday  of  the  term  ;  but 

570  when  that  *day  arrived,  the  court  was 
occupied  in  a  cause  which  took  up  the 

balance  of  the  term.  And  upon  this  state  of 
facts,  the  court  refused  either  to  continue 
the  cause  or  to  pass  until  the  latter  part  of 
the  term,  in  order  to  see  whether  the  deposi- 
tions might  not  arrive  during  the  time. 

On  the  trial  of  the  cause  the  plaintiffs  hav- 
ing traced  the  title  under  which  they  claimed 
from    the   patent    to    Charles    Vancouver, 


then  offered  in  evidence  an  original  deed 
from  Vancouver  to  John  Fiott,  Charles  and 
John  Vaughan,  bearing  date  the  27th  day  of 
July  1793,  and  purporting  to  be  acknowledged 
before  James  Sanderson,  lord  mayor  of  Lon- 
don. The  certificate  was  without  seal ;  and 
though  it  stated  that  he  was  lord  mayor  of 
London,  there  was  no  other  evidence  of  the 
fact.  The  attorney  for  the  commonwealth 
objected  to  the  introduction  of  the  deed  as 
evidence,  on  the  grounds  that  there  was 
nothing  to  show  that  Sanderson  was  lord 
mayor  of  London,  and  because  the  deed  was 
not  a  recorded  deed  in  Virginia.  The  de- 
fendants then  produced  to  the  court  an  order 
of  the  County  court  of  Kanawha,  made  Jnly 
7th,  1794,  directing  a  deed  from  Vancouver 
to  Fiott  and  the  Vaughans  to  be  admitted  to 
record,  and  also  an  office  copy  of  the  deed, 
and  asked  the  court  to  examine  the  order 
and  deed,  and  decide  whether  it  had  not  been 
recorded  in  Virginia ;  which  examination 
the  court  made,  but  was  not  satisfied  that  it 
was  the  same  deed,  because  of  some  dis- 
crepancies between  the  original  deed  offered 
and  the  copy  produced,  and  excluded  the 
deed  from  the  jury. 

The  plaintiffs  then  proved  that  John  and 
Charles  Vaughan  resided  in  the  United 
States,  and  that  the  persons  in  whose  names 
the  suit  was  revived  were  their  heirs.  And 
they  thereupon  moved  the  court  to  quash  the 
inquisition  for  errors  apparent  upon  its  face  : 

which  motion  the  court  overruled. 
571  *The  plain  tiffs  then  asked  for  instrac- 

tions,    which  were  refused;  but  it  is 
unnecessary  to  state  them. 

After  the  verdict  was  rendered,  the  plain- 
tiffs asked  for  a  new  trial,  on  the  ground 
that  they  were  improperly  forced  into  trial ; 
and  of  surprise  by  the  rejection  of  the  deed 
offered  in  evidence  by  them.  But  the  court 
overruled  the  motion ;  and  they  excepted. 
On  the  application  of  the  plaintiffs,  this 
court  granted  a  supersedeas  to  the  judgment. 

Price  and  Fisher,  for  the  appellants,  in- 
sisted : 

1st.  That  the  inquisition  should  have  been 
quashed,  because  it  did  not  respond  to  the 
enquiry  whether  John  Fiott  left  heirs.  The 
inquisition  found  that  he  was  a  subject  of 
the  king  of  Great  Britain  ;  and  he  was  there- 
fore upon  this  question  to  be  so  considered. 
And  under  the  treaty  of  1794  between  Great 
Britain  and  the  United  States,  his  heirs 
were  enabled  to  inherit  land  in  Virginia. 
See  the  9th  clause  of  the  treaty,  2  United 
States  Laws,  p.  476;  Blight's  lessee  v. 
Rochester,  7  Wheat.  R.  S3S ;  Harden  ▼. 
Fisher,  lid.  300 ;  Hughes  v.  Edwards,  9  Id. 
489 ;  Craig  v.  Radford,  3  Id.  594 ;  Orr  v. 
Hodgson,  4  Id.  453 ;  Inglis  v.  Trustees  Sail- 
or's Snug  Harbor,  3  Peters'  R.  99;  Shanks 
V.  Dupont,  Id.  242;  State  of  Georgia  v. 
Brailsford^  3  Dall.  R.  1 ;  Jackson  v.  Wright, 
4  John.  R.  75 ;  Stephens  v.  Swann,  9  Leigh 
404 ;  Hubbard  v.  Goodwin,  3  Id.  492 ;  1  Tuck. 
Conn.  66.  The  land  having  descended  to  the 
heirs,  and  they  being  entitled  to  hold,  it 
could  not  be  escheated  on  account  of  the 
alienage  of  John  Fiott. 
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2d.  That  the  original  deed  from  Vancouver 
to  Fiott  was  certified  by  the  lord  mayor  of 
London,  and  was  properly  authenticated  to 
make  it  evidence ;  and  therefore  it  was  error 
to  exclude  it  on  the  trial.  Cales  v.  Miller,  8 
Gratt.  6 ;  Hassler's  lessee  v.  King,  9  Gratt. 
115.  Moreover,  it  was  expressly  referre^ji  to 
in  the  inquisition  as  having  been  re- 
572  corded  in  the  county  of  Kanawha  ;  *and 
it  was  upon  that  deed  thus  recorded, 
that  the  inquisition  found  that  John  Fiott 
had  been  the  owner  of  the  land,  and  based 
the  escheat. 

3d.  That  the  depositions  which  had  been 
taken  and  were  objected  to  by  the  attorney 
for  the  commonwealth,  clearly  showed  that 
the  plaintiffs  John  Fiott  and  Philadelphia 
Kde  were  the  only  children  and  heirs  at  law 
of  John  Fiott  the  elder ;  and  under  the  cir- 
cumstances it  was  error  to  compel  the  plain- 
tiffs to  go  into  the  trial  before  the  depositions 
had  been  again  taken. 

The  Attorney  General  for  the  common- 
wealth, insisted  : 

1st.  That  if  the  inquisition  was  insufficient 
in  law  on  its  face,  it  passed  no  title  to  the 
commonwealth ;  and  therefore  it  was  unnec- 
essary to  quash  it :  If  sufficient  on  its  face, 
it  should  not  have  been  quashed. 

He  insisted  further,  that  the  inquisition 
was  sufficient.  That  there  were  two  causes 
for  which  lands  would  escheat:  One,  when 
a  citizen  dies  without  heirs  ;  the  other,  when 
an  alien  dies.  An  alien  may  hold  lands 
against  all  persons,  and  against  the  common- 
wealth until  office  found.  But  when  he  dies 
his  land  does  not  descend  to  his  heirs,  but  it 
becomes  at  once  the  land  of  the  common- 
wealth without  an  office  found ;  and  the 
office  is  only  necessary  to  ascertain  the  fact. 
When  therefore  the  inquisition  found  that 
John  Fiott  was  an  alien,  it  was  unnecessary 
to  enquire  or  find  whether  he  left  heirs. 

He  insisted  further,  that  if  by  the  treaty 
of  1794  an  alien  heir  might  inherit  lands, 
that  was  an  exception  to  the  general  rule, 
and  need  not  be  found  by  the  inquisition, 
but  should  be  set  up  by  the  party  claiming 
the  benefit  of  the  exception  in  his  monstrans 
de  droit.  This  is  the  principle  applicable  to 
pleadings  generally,  and  there  is  nothing  in 
the  statute  in  relation  to  escheats  to  change 
it.     1  Rev.  Code  of  1819,  p.  353.     See  Hill's 

Case,  5  Gratt.  682. 
573  *He  further  submitted,  whether  the 
treaty  applied  to  persons  who  purchased 
land  in  this  country  after  the  peace  of  1783  ; 
and  whether  it  was  not  confined  to  those  who 
held  lands  prior  to  that  time,  and  adhered  to 
England.  All  the  cases  he  had  seen  related 
to  the  latter  class  of  persons  ;  unless  perhaps 
the  title  of  Denny  Martin  to  Lord  Fairfax's 
lands. 

He  further  insisted,  that  the  treaty  of  1794 
was  terminated  by  the  war  of  1812.  Vattel, 
book  3,  §  175 ;  Id.  book  4,  §  8.  That  the 
treaty  of  Ghent  did  not  restore  this  provision 
of  the  treaty  of  1794,  upon  which  the  plain- 
tiffs relied ;  and  John  Fiott  having  died  in 
1818,  his  heirs  could  not  inherit  from  him  in 
Virginia. 


2d.  He  referred  to  the  proceedings  in  the 
cause,  and  the  great  delay  which  had  oc- 
curred in  the  trial  of  the  cause,  to  show  that 
the  court  properly  required  the  parties  to 
proceed  to  try  the  cause. 

3d.  That  the  deed  was  not  properly  certi- 
fied to  render  it  admissible  either  as  evidence 
or  to  record.  To  do  either,  it  must  have  been 
certified  in  the  usual  manner  in  which  deeds 
were  certified  by  the  lord  mayor  of  LK>ndon. 
Deeds  are  required  to  be  acknowledged  before 
a  court  or  chief  magistrate  of  a  city,  be- 
cause they  have  seals,  and  are  accustomed  to 
authenticate  deeds  and  other  papers.  And 
there  is  no  case  in  our  courts  in  which  it  has 
been  held  that  a  certificate  of  a  mayor  or 
other  chief  magistrate  of  a  city  was  good 
without  a  seal.  In  Hassler's  lessee  v.  King, 
the  certificate  was  under  seal,  and  therefore 
it  was  presumed  to  be  in  the  usual  form. 

ALLEN,  P.  It  seems  to  me  that  under  the 
circumstances  of  this  case  and  the  facts  cer- 
tified by  the  court,  as  having  been  proved  in 
support  of  the  motion  for  a  continuance 
made  by  the  plaintiffs  at  the  May  term  1847, 

that  the  court  erred  in  overruling  the 
574      motion  and  ^forcing  them  into  a  trial. 

The  proceeding  commenced  in  April 
1833 ;  but  the  issue  on  which  the  cause  was 
tried  was  not  made  up  until  the  October  term 
1839.  For  this  delay  the  commonwealth  was 
as  much  responsible  as  the  plaintiffs.  The 
time  from  1840  until  the  November  term  1842 
was  occupied  in  efforts  to  revive  in  the  names 
of  the  representatives  of  two  of  the  plaintiffs 
whose  death  had  been  suggested.  At  the 
April  term  1843  the  plaintiffs,  upon  affidavit, 
obtained  a  continuance,  but  were  warned  by 
the  court  that  no  further  continuance  would 
be  granted  unless  the  application  should  be 
supported  on  strict  legal  grounds.  The  cause 
was  afterwards  continued  generally  until  the 
April  term  1844,  when  a  rule  was  awarded 
against  the  attorney  for  the  commonwealth, 
returnable  at  the  same  term,  to  show  cause 
why  the  inquisition  should  not  be  quashed. 
The  cause  stood  upon  this  rule,  perhaps  for 
advisement,  and  was  regularly  continued 
until  the  spring  term  1846,  when  the  rule 
was  discharged,  as  appears  by  an  entry  made 
at  the  fall  term  1846 ;  and  at  that  term  an 
agreement  was  made  that  depositions  might 
be  taken  in  London,  before  certain  officers 
therein  named.  At  the  succeeding  term  held 
on  the  3d  of  May  1847,  the  trial  was  had. 
From  this  statement  it  would  seem  that 
although  the  cause  had  not  been  prosecuted 
with  much  diligence,  the  delays  were  not 
altogether  attributable  to  the  plaintiffs.  But 
there  are  other  facts  showing  that  they  were 
making  efforts  to  prepare  for  a  trial.  It 
seems  that  on  the  8th  day  of  July  1841,  they 
took  in  London  the  depositions  of  two  wit- 
nesses upon  notice,  before  the  American 
consul.  The  depositions  were  taken  on  inter- 
rogatories at  the  time,  but  it  appears  from 
the  consul's  certificate  they  were  not  taken 
at  the  place  mentioned  in  the  notice ;  and  for 
this  reason  were  objected  to  by  the  attorney 
for  the  commonwealth. 
The  depositions  of   the    same    witnesses 
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575  were  retaken,  *aud  the  same  error  was 
committed  ;  the  American  consul  certi- 
fies that  they  were  taken  on  the  first  day  of 
f^ebruary  1843  at  his  office  in  the  city  of  Lon- 
don, being  the  day,  but  not  the  place, 
mentioned  in  the  notice.  To  the  reading*  of 
these  depositions  the  commonwealth's  attor- 
ney apprised  the  plaintiffs'  counsel  he  would 
object.  The  plaintiffs  again,  through  their 
agent  residing  in  the  state  of  Kentucky, 
proceeded  to  take  steps  to  have  the  depositions 
retaken  the  third  time.  The  sum  of  one 
hundred  dollars  was  placed  in  the  hands  of 
persons  in  New  York  to  obtain  a  bill  on 
Lrondon  to  defray  the  expenses  of  taking  the 
depositions,  that  being  the  real  cost  of  taking 
the  two  depositions  in  this  cause  in  London; 
and  notified  the  attorney  for  the  common- 
wealth that  the  depositions  would  be  taken 
in  the  city  of  London  on  the  27th  March  1847. 
But  the  depositions,  if  taken  under  this  notice, 
had  not  arrived  in  this  country,  or  been  re- 
ceived by  the  clerk  of  the  court  on  the  27th 
of  April  1847,  when  the  cause  was  called  for 
trial.  It  further  appears  from  the  facts 
certified,- that  some  delay  occurred  between 
the  October  term  1846  and  the  April  term 
1847,  in  giving  the  notice  and  taking  the 
necessary  steps  to  take  the  depositions,  owing 
to  the  fact  that  it  was  necessary  to  correspond 
with  the  agent  of  the  plaintiffs  who  resided 
in  Kentucky,  and  the  absence  of  their 
attorney  from  his  home  in  Kanawha  county 
for  six  or  eight  weeks  of  the  time.  Still  it 
would  seem  that  notice  was  given  to  take 
the  depositions  in  time  to  have  received  them 
by  the  most  expeditious  mode  of  communi- 
cation between  this  country  and  England. 
Whatever  may  have  been  the  negligence  of 
the  parties  prior  to  the  October  term  1846, 
they  seem  to  have  proceeded  with  reasonable 
diligence  after  the  agreement  at  October 
term  1846.  Their  agent  resided  in  another 
state,    and  some    time    would    necessarily 

be   consumed  in  corresponding    with 

576  *him,  and  in  providing  the  means  for 
taking  depositions  in  England.  Appli- 
cations for  continuances  are  addressed  to  the 
discretion  of  the  court,  and  much  must  be 
left  to  the  tribunal  which  has  the  parties 
before  it,  and  must  determine  from  a  variety 
of  circumstances  occurring  in  its  presence 
whether  applications  for  continuances  are 
made  in  good  faith,  or  are  merely  intended  to 
protract  the  controversy :  And  even  when 
made  in  good  faith,  a  reasonable  degree  of 
diligence  should  be  exacted.  The  opposite 
party  should  not  be  kept  in  court  and 
exposed  to  the  risk  of  losing  his  testimony 
by  the  negligence  of  the  other  side. 

But  in  this  case  it  does  not  appear  that  the 
commonwealth  could  be  subjected  to  any 
inconvenience  by  a  delay  for  a  term.  Under 
the  inquisition,  if  regularly  returned  and 
recorded,  she  was  entitled  to  the  possession. 
The  inquest  of  office  is  her  evidence  of  title. 
On  this  she  rests  ;  her  right  to  the  land  can- 
not be  controverted  by  any  person  who  does 
not  show  an  interest  in  the  subject.  Accord- 
ing to  our  statute,  as  expounded  by  this  court 
in  the  case  of  French  v.  The  Commonwealth, 
5  Leigh  512,  the  parties  suing  out  the  mon- 


strans  de  droit  are  plaintiffs,  and  must  show 
a  good  right  to  the  subject.  Until  they  show 
their  interest,  they  cannot  be  heard  in 
opposition  to  the  right  of  the  commonwealth,, 
as  ascertained  by  the  office  found.  And  it 
does  not  appear  that  she  was  in  a  condition 
to  suffer  any  injury  from  the  loss  of  testimon  j 
of  otherwise,  by  continuing  the  cause.  That 
the  application  was  made  in  good  faith,  is 
manifest  from  the  previous  efforts  of  the 
plaintiffs  to  procure  this  testimony  at  a  con- 
siderable expense,  and  the  sum  expended  to 
retake  the  depositions  the  third  time ;  and 
from  the  offer  made  at  the  time  to  go  into  the 
trial,  if  the  attorney  for  the  commonwealth 
would  waive  the  objection  to  the  depositions. 
The  materiality  of  the  testimony,  if 

577  credited,    is  *clear.    The    inquisition 
finds  that  John  Fiott,  late  of  the  city 

of  London,  long  before  his  death,  was  seized 
of  the  tract  of  land  in  Cabell  county,  contain- 
ing about  eight  hundred  acres,  part  of  a  tract 
of  two  thousand  and  eighty-four  acres  con- 
veyed to  said  John  Fiott  by  Charles  Van- 
couver, as  by  deed  dated  the  27th  of  July  1793, 
now  of  record  in  the  County  court  of 
Kanawha  county,  will  more  fully  appear; 
and  being  so  seized,  that  he  di^  in  1818, 
being  at  the  time  of  his  death  an  alien  :  and 
that  he  had  made  no  disposition  thereof  in 
his  lifetime. 

The  depositions  prove  that  John  Fiott  wa» 
a  subject  of  the  king  of  Great  Britain  ;  that 
he  -died  in  England  in  1818,  leaving  John 
and  Philadelphia,  two  of  the  plaintiffs,  hi& 
children  and  heirs. 

The  inquisition  shows  that  John  Fiott 
acquired  title  to  the  land  by  a  conveyance 
from  Vancouver,  dated  in  July  1793,  and 
recorded  in  the  County  court  of  Kanawha 
county.  An  alien  may  take  by  purchase. 
The  conveyance  clothed  him  with  the  title, 
and  no  inquest  or  office  found  divested  him  of 
the  title  before  his  death.  The  title  tha» 
vested  in  him  was  confirmed  by  the  ninth 
article  of  the  treaty  of  1794 ;  and  upon  his 
death  in  1818,  descended  to  his  children  and 
heirs. 

It  does  not  appear  that  any  attempt  wa» 
made  to  confiscate  the  property  or  divest  the 
title  of  the  heirs  by  office  found  during  the 
war  of  1812,  or  since.  It  is  therefore  unnec- 
essary to  enquire  what  would  be  the  effect  of 
the  war  upon  such  rights. 

But  it  has  been  determined  by  the  Supreme 
court  that  the  termination  of  a  treaty  by  war 
does  not  divest  rights  of  property  already 
vested  under  it.  Society  for,  Ac,  v.  New 
Haven,  8  Wheat.  R.  464 ;  Fox  v.  Southack, 
12  Mass.  R.  143. 

Upon  the  exhibition  of  the  proof  contained 

in  the  depositions,  the  said  heirs  would  be 

entitled  under  the  authority  of  Hannon 

578  V.  Hannah,  9  Gratt.  146,  to  exhibit  *the 
copy  of  the  deed  rejected  on   the  trial 

as  evidence,  whether  properly  recorded  or 
not ;  as  the  inquisition  refers  to  it  and  both 
claim  under  it ;  and  having  thus  shown  their 
interest,  could  avail  themselves  of  any  objec* 
tion  to  the  inquisition  upon  a  motion  to  quash, 
or  show  upon  the  trial  their  claim  to  the  land, 
and  that  the  same  was  superior  to  the  right 
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acquired  by  the  commonwealth  ;  as  under  the 
treaty  of  1794  the  lands  could  not  be  escheated 
on  account  of  the  alienag-e  of  their  ancestor, 
and  they  were  authorized  to  take  by  descent. 
I  think  the  judgment  should  t>e  reversed, 
and  the  cause  remanded  for  a  new  trial. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  P. 

Judgment  reversed. 


DEEDS. 


I.  Definitions  and  Distinctions. 

n.  Requisites  and  Validity. 

A.  Requisites. 

1.  Description  of  Property  CJonvcyed. 

2.  Parties. 

a.  Tlie  Grantor. 
(1)  In  General. 
<2)  Infants. 
(S)  Insane  Persons. 

(4)  Married  Women. 

(5)  Agents,  Attorneys.  Officers  of   Corpora- 
tion, etc. 

(6)  Partners. 

(7)  Cotenants. 

(8)  Commissioners  in  Chancery. 
I).  Tbe  Grantee* 

8.  Slmlnff. 
4.  SeaUnff. 
&  Delivery. 

a.  InGeneraL 

b.  Bscrow. 

6.  Acceptance. 

B.  Validity. 

1.  In  General. 

9.  Deed  Made  dnrinff  War. 
8.  Misrepresentation. 

4.  Frand. 

&  Undne  Influence. 

&  Mistake. 

7.  Alteration. 

8.  Invalidity  Cured  by  Possession. 

m.  Construction  and  Operation. 

A.  General  Rules  of  Construction. 

B.  Estate  Conveyed. 

1.  Property  Conveyed  in  GeneraL 

2.  Easements  and  Appurtenances. 

C.  Reservations  and  Exceptions. 

D.  Conditions. 

E.  Warranties. 
rv.  Recordation. 

(See  monographic  note  on  "Recording  Acts.*') 
V.  Evidence. 

A.  Recitals  as  Evidence. 

B.  Admissibility. 

1.  Admissibility  of  Deed. 

2.  Evidence  to  Prove  Execution  and  Contents. 
8.  Parol  Evidence  to  Vary  Deed. 

4.  Evidence  Showing  Deed  to  Be  Mortgage, 
a  Coiupetcncy  of  Witnesses. 

D.  Weight  of  Evidence. 

E.  Effect  of  Proof  of  Lost  Deed. 

VL  -Equity  Jurisdiction. 

A.  Rescission  and  Cancellation. 

B.  Reformation. 

C.  Setting  Up  Deeds. 
VII.  Tax  Deeds. 

A.  InGeneraL 

B.  Aathority  of  Officer  Making  Deed. 


C.  Recitals. 

D.  VaUdity. 

Cross  References  to  rionogrepblc  Notes. 

Acknowledgments,  appended  to  Taliaferro  v. 
Pryor,  12  Gratt.  277. 

Bonds,  appended  to  Ward  v.  Chum,  18  Gratt  801. 

Commissioners  in  Chancery,  appended  to  White- 
head V.  Whitehead,  28  Gratt  870b 

Deeds  of  Trust 

Easements,  appended  to  Hardy  v.  McCullough, 
28  Gratt  251. 

Estoppel,  appended  to  Bower  v.  McCormick,  88 
Gratt  810. 

Fraudulent  and  Voluntary  Conveyances,  ap- 
pended to  Cochran  v.  Paris,  11  Gratt  34& 

Infants,  appended  to  Caperton  v.  Gregory.  11 
Gratt  606. 

Insanity,  appended  to  Boswell  v.  Commonwealth, 
20  Gratt  80a 

Judicial  Sales,  appended  to  Walker  v.  Page,  21 
Gratt  886. 

Partition. 

L  DEFINITIONS  AND  DI5T1NCTIONS. 

Deed  Defined.— A  deed  is  a  written  contract  on 
paper  or  parchment  sealed  and  delivered.  2  Min. 
Inst  (4th  Ed.)  661;  American,  etc.,  Co.  v.  Burlack,  8S 
W.  Va.  647,  14  S.  E.  Rep.  819. 

Deed  indented.— A  deed  beginning  "this  indenture**^ 
is  a  deed  indented  to  every  legal  purpose.  Currie 
V.  Donald,  2  Wash.  58. 

Deed  of  Lease.- No  set  form  of  words  is  necessary 
to  constitute  a  deed  of  lease.  The  nature  and  effect 
of  the  instrument  must  be  determined  in  accord- 
ance  with  the  intentions  of  the  parties  as  gathered 
from  the  whole  instrument  Upper  Appomattox 
Co.  V.  Hamilton,  88  Va.  810,  2  S.  E.  Rep.  105:  Mickie  v. 
Lawrence,  5  Rand.  571. 

Deeds  sad  Wills  DUtlngalsbed.— A  deed  passes  a, 
present  interest  in  property,  while  a  will  passes 
a  future  Interest  An  instrument  which  passes  a. 
present  interest  although  intended  to  take  effect 
injsauro.  Is  a  valid  deed.  Lauck  v.  Logan.  45  W.  Va. 
251, 81  S.  E.  Rep.  066. 

Where  a  deed  is  irrevocable  by  the  grantor  it  is. 
not  to  be  considered  a  will  in  disguise  on  the  ground 
that  nearly  all  of  his  personal  estate  is  conveyed 
thereby,  and  that  he  reserves  to  himself  the  pos- 
session and  control  of  the  property  during  his  life. 
Llghtfoot  V.  Colgin,  5  Munf .  42. 

Deeds  and  Executory  Agreements  Dlstlngnlslied.- 

The  question  whether  an  instrument  is  a  deed  or  an 
executory  contract  to  convey  is  purely  one  of  inten- 
tion. Where  words  of  present  grant  or  present 
assurance  are  used  in  an  instrument  and  nothing 
else  appears  to  overcome  these  words,  the  instru- 
ment will  take  effect  as  a  deed.  But  words  of 
present  grant  and  assurance  may  be  overcome  by 
the  presence  in  the  instrument  of  other  words. 
which  contemplate  a  future  conveyance.  Mineral 
Co.  V.  James,  97  Va.  408,  84  S.  E.  Rep.  87. 

In  Jones  v.  Neale,  2  P.  &  H.  889,  a  written  agree- 
ment, not  under  seal  and  unrecorded,  between  two 
partners,  that  certain  real  estate  belonging  to  the 
concern  should  be  assigned  to  one  of  the  partners 
as  his  separate  property,  was  held  to  be  merely 
executory,  and  incapable  of  passing  the  legal  title  to 
the  property.  And  the  partners  subsequently  di- 
vesting themselves  of  their  title  by  the  execution 
of  a  deed  to  third  persons,  thereby  annulled  the. 
agreement 
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II.  RBQUI5ITBS  AND  VALIDITY. 

A.  REQUISITES. 

1.  Dbsgbiption  ot  Propkbty  Contbyxd. 

Object  of  De8crlptioa.^The  main  object  of  a  de- 
scription of  tlie  land  sold  or  conveyed,  in  a  deed  of 
conveyance,  is  not  in  and  of  itself  to  identify  the 
land  sold— that  it  rarely  does  or  can  do  without 
helping  evidence— but  to  furnish  the  means  of  iden- 
tification, and  when  this  is  done  it  is  sufficient,  under 
the  maxim  that  ''that  is  certain  which  is  capable  of 
beinff  made  certain."  Thorn  v.  Fhares,  86  W.  Va. 
771,  14S.  E.  Rep.  890. 

Applyioff  a  Deed  to  Specif Ic  Property.— Intrinsic  cer- 
tainty in  a  deed  relative  to  specific  property  is 
impossible.  The  description  can  be  made  certain 
only  by  proof  or  recognition  of  the  identity  of  the 
subject  to  which  it  relates,  or  other  objects  or  things 
that  more  or  less  directly  and  distinctly  indicate 
and  determine  it  In  the  application  of  deeds  and 
other  instruments  to  lands  and  lots,  extensive  lati- 
tude is  allowed  for  the  discovery  and  nroof ,  not  only 
of  visible  monuments  and  other  objects,  but  of 
mathematical  lines  of  other  lands  and  lots,  and  va- 
rious classes  of  facts,  to  which  the  description  or 
suggestion  may  apply.  Warren  v.  Syme,  7  W.  Va. 
474. 

Wbea  Oeneral  Description    Prevails  over  Calls.— 

Where  a  deed  contains  a  general  description  of  the 
land  conveyed  which  can  be  made  certain  by  the 
proof  of  surrounding  circumstances,  or  identified 
by  reference  to  the  land  itself  or  other  objects  that 
more  or  less  distinctly  indicate  or  determine  it, 
and  such  deed  also  contains  courses  and  distances 
of  the  land,  such  general  description  will  control,  if 
It  satisfactorily  appears  from  the  deed  itself  or  any 
recital  or  writing  referred  to  therein,  that  it  was 
the  intention  of  the  grantor  to  convey  the  land  so 
generally  described,  and  the  courses  and  distances, 
in  so  far  as  they  limit  or  differ  from  such  general 
description,  will  be  disregarded.  Adams  v.  Alkire, 
20  W.  Va.  480:  Florance  v.  Morlen,  98  Va.  2G,  34  S.  E. 
Rep.  880. 

QMieral  Description  Sufflcient.— A  deed  from  a  sher- 
iff-which  conveyed  all  *'the  right,  title  and  interest, 
vested  in  the  sheriff  by  law,  in  and  to  certain  prop, 
erty,  conveyed  by  a  debtor  to  his  children"  without 
specifically  naming  the  property,  was  held  suffi- 
ciently described  to  pass  the  title.  The  identity  of 
the  property  is  a  matter  of  proof,  and  as  soon  as  it 
is  Identified,  the  deed  operates  on  it  Shirley  v. 
Long,  6  Rand.  735. 

In  a  deed,  the  only  description  of  the  land  con- 
veyed, was,  "all  the  lands  of  the  grantor  in  the 
county  of  H.*'  This  was  held  sufflcient  description 
to  pass  the  property  included  within  such  descrip- 
tion.   Vanmeterv.  Vanmeters,  SOratt  148. 

Insnfflcient  Description.— A  description  of  land  in  a 
deed  consisted  only  of  the  words  :  "a  piece  of  land 
near  Bacon  Quarter  Branch."  This  was  held  too 
vague  and  indefinite  a  description  to  create  any 
right  of  property  in  any  particular  parcel  of  land. 
George  v.  Bates,  90  Va.  839,  20  S.  £.  Rep.  828. 

Erroneous  Description— Innocent  Mistake.— The  de- 
scription of  boundaries  in  a  deed  of  land  was 
erroneous,  and  included  land  belonging  to  a  third 
party  ;  but  the  erroneous  description  of  the  bound- 
aries arose  from  an  innocent  mistake,  common  to 
both  vendor  and  vendee  :  and  the  vendee  held  the 
land  as  the  vendor  had  held  it  by  the  true  bound- 
aries. It  was  held,  that  the  mistake  should  be  cor- 
rected, but  the  vendee  was  entitled  to  no  relief  on 
account  of  that  part  of  the  land  included  within  the  | 


boundaries  inserted  by  mistake  in  the  conveyance, 
which  did  not  pass  to  the  vendee  by  reason  of  the 
better  title  thereto  of  the  coterminous  owner. 
Key  ton  v.  Brawford.  5  Iielgh  89. 

Repugnant  Descrtptioos.— If  two  descriptions  of 
land  are  given  in  a  deed,  each  of  which  is  equally 
explicit  but  which  are  repugnant  to  each  other, 
that  description  will  prevail,  which  appears  from 
the  whole  deed  best  expresses  the  intention  of  the 
parties.  Therefore,  where  there  were  two  repug- 
nant descriptions  in  a  deed,  but  the  grantor  only 
owned  the  land  answering  to  one  of  them,  the  deed 
was  held  operative  to  convey  the  land  which  an- 
swered to  the  description.  State  Sar.  Bank  v. 
Stewart  93  Va.  447,  25  S.  E.  Rep.  54SL 

In  Clark  v.  Hutzler,  96  Va.  78, 80  S.  E.  Rep.  469,  the 
statement  in  a  deed  that  the  lot  conveyed  was  situ- 
ated on  the  northeast  corner  of  two'  streets  men- 
tioned, when  in  fact  it  was  on  the  southwest  comer 
of  said  streets,  was  held  not  to  affect  the  deed  where 
it  appeared  that  the  grantor  owned  no  property  on 
the  northeast  corner,  but  did  own  the  lot  on  the 
southwest  comer  ;  that  possession  of  the  last^men- 
tioned  lot  had  been  taken  and  held  for  a  number  of 
years;  and  there  were  other  sufflcient  descriptions 
of  the  lot  of  the  southwest  corner  contained  in  the 
deed. 

Rejecting  a  False  Description.— it  is  one  of  the  max- 
ims of  the  law  that  a  false  description  does  not  ren- 
der a  deed  inoperative,  if  after  rejecting  so  much 
of  the  description  as  is  false,  there  remains  a  suffl- 
cient description  to  ascertain  with  legal  certainty 
the  subject-matter  to  which  the  Instrument  applies. 
This  rule  of  construction  is  said  to  be  derived  from 
the  civil  law.  Falsa  demonatratio  non  nocU  aan  d€ 
corpore  constat.  State  Sav.  Bank  v.  Stewart  98  Va. 
451,  25  S.  E.  Rep.  548 ;  Preston  v.  Helskell.  SS  Qratt 
48. 

Where  a  deed  contained  a  description  of  the  land, 
part  of  which  was  true  and  part  false,  it  was  held 
that  it  was  immaterial  whether  the  true  or  the  faiae 
description  of  the  land  was  placed  first  in  the  deed, 
as  in  either  case  the  court  would  reject  the  false 
wherever  found,  and  give  effect  to  the  intention 
of  the  parties,  if  so  expressed  as  to  enable  the 
premises  intended  to  be  conveyed  to  be  identified. 
SUte  Sav.  Bank  v.  Stewart  93  Va.  447,  25  S.  E.  RepL 
548. 

Reference  In  a  Deed  to  a  Map— Gffect.— Where  a 
map  of  land  is  referred  to  in  a  deed  for  the  purpose 
of  fixing  its  boundary,  the  effect  is  the  same  as  if  it 
were  copied  in  the  deed.  State  Sav.  Bank  ▼.  Stew- 
art 93  Va.  447,  25  S.  E.  Rep.  548. 

Calls  for  Boundaries  In  a  Deed.— Where  a  deed  called 
for  a  corner  which  stood  on  the  bank  of  a  stream 
not  navigable,  the  courses  being  up  the  line  of 
said  stream,  though  trees  were  marked  and  stakes 
planted  along  the  top  of  said  stream,  the  boundary 
of  the  tract  was  held  to  be  the  same  as  if  the  deed 
had  called  for  the  water-edge  of  the  stream  at  low- 
water  mark  as  the  boundary.  Carter  v.  Ry.  CX>..  9S 
W.  Va.  644. 

The  mere  circumstance  that  lines  and  comers  are 
known  to  have  been  run  and  marked,  or  are  found 
marked  near  where  the  courses  and  distances  men- 
tioned in  the  deed  run,  is  not  conclusive  that  they 
are  the  lines  and  corners  of  the  land  referred  to  in 
the  deed.  And  when  there  is  no  such  approximation 
in  the  courses  or  length  of  the  lines,  or  the  marks 
on  the  corners,  to  the  description  in  the  deed,  as  to 
warrant  the  presumption  that  they  are  the  bound- 
aries of  the  land  to  which  the  deed  relates,  such 
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marked  lines  sbould  be  disregarded.    W.  M.  &  M.  Co. 
T.  Peyton  a  C.  C.  CX).,  8  W.  Va.  406. 
Corre«poiidMiGe  of  the  Boondaiies  with  the  Land.— 

There  is  no  uniform  rule  that  the  length  of  one  line, 
as  mentioned  in  a  deed,  shall  control  the  course  of 
another  line,  or  that  the  latter  shall  control  the 
former.  Other  circumstances  will  determine  the 
adoption  of  the  one  or  the  other.  W.  M.  &  M.  Ck>.  v. 
PeytonaC.  C.  Co..  8  W.  Va.  406. 

Though  the  quantity  of  the  land  mentioned  in  the 
deed  will  not  control  the  boundary,  when  ascer- 
tained by  the  description,  with  other  paramount 
circumstances,  nevertheless,  the  correspondence  of 
quantity  arlyen  by  a  line  in  question,  with  the  quan- 
tity mentioned  in  the  deed,  or  an  approximation  to 
such  correspondence,  may  be  considered  as  tendinsr 
to  establish  such  line  as  the  true  one.  W.  li.  &  M. 
Co.  V.  Peytona  C.  C.  Co..  8  W.  Va.  406. 

Change  In  Position  of  Objects  Called  for  In  the  Deed- 
Effect.— Where  a  deed  to  a  railroad  company  de- 
scribed the  land  conveyed  by  reference  to  the  time 
of  the  road  of  such  company  as  then  located,  but  not 
built,  it  was  held,  that  the  boundary  lines  were  not 
affected  by  a  subsequent  chansre  in  the  location  of 
the  road.  Kiuff  v.  Norfolk,  etc,  R.  Co.,  90  Va.  810, 17 
S.  E.  Rep.  868. 

Prior  Parol  Agreement— Merger.— Where  a  deed 
conveyed  land  by  well-defined  boundaries,  it  was 
held,  that  a  parol  agreement  made  before  the  exe- 
cution of  the  deed,  that  other  adjoining  lands  beyond 
those  boundaries  should  be  included  in  it,  or  an 
agreement  made  after  its  execution,  that  it  should 
extend  to  include  other  adjoining  lands,  could  not 
have  the  effect  to  embrace  these  lands  within  the 
deed.    Pasley  v.  Bnglish.  5  Gratt  141. 

2.  Partixs. 

a.  The  Qrantor. 

(1)  inOeneral. 

The  Orantor  Host  Be  Named.— Every  deed  must  be 
executed  by  a  competent  grantor,  who,  by  its  terms, 
transfers  to  the  designated  grantee  real  estate 
therein  described;  and  the  identity  of  the  grantor 
must  appear  by  the  deed.  Adams  v.  Medsker,  25  W. 
Va.  127. 

Deed  to  Land  Held  Adversely— Possession  of  Orantor. 
—A  deed  made  by  a  party  not  in  possession  of  the 
land  which  it  purports  to  convey,  cannot  operate  to 
pass  title  to  the  land  If  the  land  is  in  the  actual 
adverse  possession  of  a  third  party.  Hopkins  v. 
Ward.  6  Munf.  38;  See  v.  Greenlee, 6 Munf.  908;  Tabb 
V.  Baird,  SCall  476;  Qay  v.  White,  1  Munf.  162;  Birth- 
right  V.  Hall,  8  Munf.  536;  Early  v.  Garland,  13 
Oratt  1. 

(2)  Infants. 

Infants'  Deeds  Voidable.— An  infant,  by  reason  of 
his  general  Inability  to  make  a  valid  contract,  does 
not  possess  the  requisite  legal  capacity  to  make  a 
valid  deed  of  conveyance.  The  deed  of  the  infant, 
however,  is  not  absolutely  void,  but  only  voidable, 
and  it  may  be  ratified  or  disaffirmed  by  him  after 
attaining  his  minority.  Birch  v.  Linton,  78  Va.  584; 
Darraugh  v.  Blackford.  84  Va.  500,  5  S.  E.  Rep.  542. 

Ratification.— Mere  silence  for  any  period  short  of 
the  statutory  bar,  unaccompanied  by  some  confirm- 
atory act,  does  not  amount  to  a  ratification  of  the 
conveyance.    Birch  v.  Linton,  78  Va.  684. 

Disaffirmance.— No  notice  of  disaffirmance  is  re- 
quired by  the  infant  entry  or  action  by  him  being 
sufficient    Birch  v.  Linton.  78  Va.  584. 

Infant  Feme  Covert —A  deed  of  an  infant/fm«  covert 
may  be  avoided  when  she  becomes  of  full  age  and 
discovert    Then  being  sui  juris  she  may  ratify  it 


expressly,  or  impliedly,  as  by  accepting  a  compensa- 
tion allowed  by  a  deed  to  which  she.  or  her  counsel 
for  her  had  consented.  Darraugh  v.  Blackford.  84 
Va.  609,  5  S.  E.  Rep.  542. 

Disaffirmance  Hast  Be  within  a  Reasonable  Time.— A 
disaffirmance  of  a  deed  made  by  an  Infant  must  be 
made  within  a  reasonable  time  after  attaining  his 
majority.  What  is  a  reasonable  time  will  depend 
upon  the  circumstances  of  the  particular  case. 
Wilson  V.  Branch,  77  Va.  65.  In  this  case  a  woman 
executed  a  deed  while  an  Infant  and  then  married. 
Eighteen  months  after  the  death  of  her  husband, 
and  thirty-two  years  after  attaining  her  majority 
she  disaffirmed  the  deed.  This  was  held  a  valid  dis- 
affirmance under  the  circumstances  of  the  case. 

(3)  Insane  Persons. 

Oeneral  Rule  as  to  Capacity.— Where  legal  capacity 
is  shown  to  exist  In  the  grantor,  and  he  has  sufficient 
understanding  to  clearly  comprehend  the  nature  of 
the  business,  and  consented  freely  to  the  special 
matter  upon  which  he  was  engaged,  no  fraud  or  un- 
due Influence  appearing,  the  validity  of  the  deed 
cannot  be  impeached.  It  is  not  the  propriety  or  im- 
propriety of  the  disposition,  but  the  capacity  to 
make  it  and  the  fact  that  it  was  freely  made,  with 
the  full  assent  of  the  grantor,  that  must  control  the 
judgment  of  the  court  Jarrett  v.  Jarrett  11  W.  Va. 
627. 

In  Greer  v.  Greers.  9  Gratt  380,  two  deeds  were 
made  by  an  old  man  shortly  before  his  death,  by 
which  he  conveyed  the  whole  of  his  property,  which 
he  had  not  before  disposed  of,  to  one  of  his  sons.  It 
was  held,  that  the  principles  which  are  applicable  to 
last  wills,  in  respect  to  the  state  of  mind  and  degree 
of  capacity  sufficient  to  make  a  valid  devise,  were 
equally  applicable  to  the  case  of  this  grantor;  and 
the  grantor  not  laboring  under  a  total  or  tempo- 
rary deprivation  of  reason,  was  of  legal  capacity  to 
make  a  valid  disposition  of  his  property,  if  he 
was  capable  of  recollecting  the  property  which  he 
was  about  to  dispose  of.  the  manner  of  distributing 
it  and  the  objects  of  his  bounty. 

In  Jarrett  v.  Jarrett  11  W.  Va.  684,  It  was  said 
that  it  requires  more  capacity  to  make  a  valid 
deed,  than  it  does  to  make  a  valid  will. 

Role  as  to  Old  Age  and  Eccentricities.— A  grantor  in 
a  deed  may  be  extremely  old,  his  understanding, 
memory  and  mind  enfeebled  and  weakened  by  age, 
and  his  actions  occasionally  strange  and  eccentric, 
and  he  may  not  be  able  to  transact  any  affairs  of 
life,  yet  if  age  has  not  rendered  him  imbecile  s6 
that  he  does  not  know  the  nature  and  effect  of  the 
deed,  this  does  not  invalidate  the  deed.  If  he  be 
capable,  at  the  time,  to  know  the  nature,  character, 
and  effect  of  the  particular  act  that  is  sufficient  to 
sustain  it  Buckey  v.  Backey.  38  W.  Va.  168.  18  S.  E. 
Rep.  383;  Delaplain  v.  Grubb,  44  W.  Va  612,  80  S.  E. 
Rep.  102. 

Presumption  as  to5anlty.— It  is  a  familiar  and  well- 
settled  rule  of  law  that  the  legal  presumption  is 
that  all  men  are  sane  and  the  burden  of  proof  is  on 
him  who  alleges  unsoundness  of  mind  In  an  individ- 
ual. Miller  V.  Rutledge,  82  Va.  867, 1  S.  E.  Rep.  902; 
Porter  V.  Porter,  80  Va.  118,  15  S.  E.  Rep.  600. 

The  presumption  of  law  is  always  in  favor  of  the 
sanity,  at  the  time  the  deed  was  executed,  of  a 
person  whose  deed  is  brought  in  question;  and  the 
burden  of  proof  then  lies  upon  him  who  asserts 
unsoundness  of  mind,  unless  a  previous  state  of 
insanity  has  been  established;  in  which  case  the 
burden  is  shifted  to  him,  who  claims  under  the  deed. 
Anderson  v.  Cranmer,  11  W.  Va.  562;  Jarrett  v.  Jar- 
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rett,  11  W.  Va.  684;  Buckey  v.  Buckey.  88  W.  Va.  168, 
18  S.  E.  Rep.  888;  Delaplain  y.  Qrubb,  4i  W.  Va.  618, 
80  S.  E.  Rep.  901. 

Burden  of  Prorlns  loMulty.— Shortly  after  his 
lil>eration  from  tlie  Insane  asylum  "as  restored," 
the  ffrantor,  a  cliilclless  man.  granted  all  his  property 
to  his  wife  to  whom  he  attributed  his  success,  and 
was  much  attached.  Ten  years  afterwards  the 
ffrantor  committed  suicide.  Upon  a  suit  in  equity 
for  cancellation  of  the  deed,  it  was  held  that  as  the 
evidence  did  not  show  any  continuous  and  chronic 
insanity,  but  only  a  temporary  derangement,  from 
which  the  records  of  the  asylum  showed  that  he 
had  recovered,  the  burden  of  proof  was  on  the 
party  attacking  the  deed,  to  show  insanity  at  the 
time  the  deed  was  executed,  and  as  that  was  not 
done  the  deed  was  allowed  to  stand.  Cropp  v.  Cropp, 
88  Va.  758,  14  S.  E.  Rep.  529. 

Weakness  of  Mind— Undoe  Infloence  Presumed.— 
Whenever  there  is  great  weakness  of  mind  in  a 
person  executing  a  conveyance  of  land,  arising 
from  age,  sickness,  or  any  other  cause,  though  not 
amounting  to  absolute  disqualification,  and  the 
consideration  given  for  the  property  is  grossly  in- 
adequate, a  court  of  equity  will  upon  proper  and 
seasonable  application  of  the  injured  party,  or  his 
representatives  or  heirs,  interfere  and  set  the  con- 
veyance aside,  since  from  these  circumstances,  im- 
position or  undue  influence  will  be  inferred.  Flsh- 
bume  V.  Ferguson,  84  Va.  87.  4  S.  E.  Rep.  675. 

A  person  reduced  to  a  state  of  mental  imbecility 
by  habitual  intoxication,  made  a  voluntary  and 
Irrevocable  deed  of  gift  of  his  whole  estate,  to  a 
cousin,  to  the  disherison  of  his  half-sisters,  without 
any  reasonable  motive  assigned  for  his  act  It  was 
held,  that  fraud  and  imposition  could  be  inferred 
from  the  circumstances,  and  from  the  nature  of  the 
contract,  and  the  deed  of  gift  was  held  fraudulent 
and  void.    Samuel  v.  Marshall,  8  Leigh  697. 

The  Time  at  Which  Qrantor's  Competency  Must  Exist 
—The  point  of  time  to  be  looked  to  by  the  court  or 
jury,  in  determining  the  competency  of  a  grantor 
to  make  a  deed,  is  that  when  the  deed  was  executed; 
but  the  condition  of  the  grantor's  mind,  both  before 
and  after  the  execution  of  the  deed,  is  proper  to  be 
considered,  in  determining  what  was  his  mental 
condition  at  the  time  the  deed  was  executed.  Ander- 
son V.  Cranmer,  11  W.  Va.  668;  Jarre tt  v.  Jarre tt,  11 
W.  Va.  684:  Buckey  v.  Buckey,  88  W.  Va.  168,  18  S.  E. 
Rep.  888;  Delaplain  v.  Qrubb.  44  W.  Va.  613,  80  S.  £. 
Rep.  201. 

Where  the  legal  capacity  of  the  grantor  to  make  a 
deed  is  shown,  and  there  is  no  fraud  or  undue 
influence  established,  he  has  the  legal  right  to  make 
an  unjust,  unnatural,  or  unreasonable  conveyance 
of  his  property.  Hale  v.  Cole,  81  W.  Va.  676,  8  S.  E. 
Rep.  616b  In  this  case  the  deed  of  a  father  made 
upon  meritorious  consideration  alone  and  which 
disinherited  his  only  child,  was  held  valid. 

Deed  of  m  Weak-ninded  Grantor  to  a  Child  for  Bene- 
fits  Received.— The  rule  is  well  settled  that  a  court 
of  equity  will  not  avoid  a  conveyance  when  made  by 
one,  who  though  weak  and  in  feeble  health,  is  not 
of  unsound  mind,  where  he  deliberately  disposes  of 
his  property  to  a  child  in  consideration  of  the 
latter's  undertaking  to  provide  for  his  support,  if  it 
appears  that  he  was  aware  of  the  consequences  of 
his  act.  and  that  it  could  not  be  recalled.  The  fact 
that  the  act  was  done  by  reason  of  the  influence 
resulting  from  affection  and  attachment,  or  the 
mere  desire  to  gratify  the  wishes  of  another,  if  the 
free  agency  of  the  party  is  not  impaired,  does  not 


affect  the  validity  of  the  act.    Orr  v.  Pennington.  98 
Va.  868, 84  S.  E.  Rep.  988. 

Deed  of  an  Uneducated  Deaf  ilute  —in  Morrison  v. 
Morrison,  27  Gratt  100,  the  deed  of  an  unedncated 
deaf  and  dumb  man  acknowledged  before  a  justice 
and  recorded,  was  sustained  upon  proof  that  the 
deed  was  explained  to  him,  and  that  he  was  believed 
to  understand  it;  there  being  no  evidence  of  any 
fraud  on  the  part  of  the  grantee. 

Deed  to  a  Bona  PIde  Purchaser.— Where  a  honaA(U 
purchaser,  without  notice  of  fraud,  receives  a  deed 
from  two  persons,  one  of  whom  fraudulently 
induced  the  other  to  join  therein,  he  is  not  respon- 
sible In  equity:  but  the  loss  ought  to  fall  on  the 
fraudulent  vendor.  In  such  case,  the  circamstanoe 
that  the  person  defrauded  is  of  weak  understand- 
ing, but  not  an  idiot  or  lunatic.  Is  not  suA- 
cient  to  affect  the  right  of  the  b<ma  Jide  purchaser. 
Whitehorn  v.  Hines,  l  Munf.  557. 
(4)  Married  Women. 

Deed  of  a  Married  Woman  Must  Be  Bxccuted  by  tbe 
Husband.— The  deed  of  a /mm  eoverU  to  be  valid  most 
be  executed  by  the  husband  also.  But  if  it  appean 
by  sufficient  evidence  that  the  deed  was  executed 
by  the  feme  covert,  it  will  be  valid  as  to  her,  if  It 
appears  by  the  testimony  of  even  a  single  witne». 
that  it  has  been  executed  by  the  husband  also. 
Sexton  V.  Pickering,  8  Rand.  468. 

Effect  of  a  Wife  Uniting  with  Her  Husbmid.- The 
effect  of  a  wite  uniting  with  her  husband  in  a  deed 
is  not  to  vest  any  estate  in  the  grantee,  separate 
and  distinct  from  that  conveyed  by  the  husband, 
but  simply  to  relinquish  a  contingent  right  in  the 
nature  of  an  encumbrance  upon  the  land  conveyed. 
which  if  not  so  relinquished,  would  attach  and  be 
consummate  upon  the  death  of  her  husband.  Corr 
V.  Porter,  88  Qratt.  278. 

When  a  husband  unites  in  a  deed  though  it  may 
be  void  as  to  the  wife  for  a  fatal  defect  In  the  certifi- 
cate, yet  the  grantee  may  elect  to  take  the  hus- 
band's interest  in  the  land  in  full  satisfaction  of  the 
contract,  unless  it  can  be  shown  for  some  other 
cause  that  the  deed  is  also  void  as  to  the  husband. 
Watson  V.  Michael.  81  W.  Va.  668.    On  this  subject, 
see  generally,  monographic  note  on  ^'Husband  and 
Wife." 
(5)  Agents,  Attorneys.  Officers  of  Corporation,  etc 
President  of  a  Corporation.— The  president  of  a  cor- 
poration is  the  proper  party  to  execute  a  deed  for  the 
corporation,  and  a  deed  executed  by  the  president 
under  the  seal  of  the  corporation  is  a  vaUa  deed. 
Merchants'  Bank  v.  Ooddin,  76  Va.  60S. 

Where  the  deed  of  a  corporation  was  signed  by  the 
corporation,  by  its  president,  with  the  corporate 
seal  affixed,  and  the  certificate  of  the  notary  stated 
that  "Thomas  L.  Rosser.  president,  whose  name  Is 
signed  to  the  writing  hereto  annexed,'*  acknowl- 
edged the  same  before  htm  in  his  county,  this  was 
I  held  a  sufficient  execution  of  the  deed  by  the  cor- 
poration. Banner  v.  Rosser,  06  Va.  838. 31  S.  E.  Rep. 
67. 

In  Ranch  v.  Oil  Co.,  8  W.  Va.  86.  a  paper  which 
purported  to  be  the  deed  of  a  corporation,  and 
which  recited  the  corporation  as  grantor,  but  which 
was  signed  and  sealed  by  the  president  In  his  own 
name  without  the  seal  of  the  corporation  being  at- 
tached, was  held  not  to  be  a  valid  deed  of  the  cor- 
poration. 

Trustee  or  His  Personal  Representative.— a  deed 
made  by  a  trustee  under  a  power  of  sale  in  a  deed 
of  trust,  conveys  an  absolute  estate  In  a  court  of 
law,  whether  the  conditions  of  the  trust  deed  hare 
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teen  compiled  with  or  not  Snlpbnr  Mines  Co.  v. 
Thompson,  98  Va.  898,  95  S.  E.  Rep.  282;  Taylor  v. 
Klnff.  6  Mnnf.  858;  Harris  v.  Harris,  5  Mnnf.  807. 

But  the  burden  of  proof  is  on  a  purchaser  from 
the  personal  representative  of  a  trustee  In  a  deed 
of  trust  to  show  that  the  conditions  made  a  pre- 
requisite to  the  exercise  of  the  power  of  sale  have 
been  compiled  with.  Sulphur  Mines  Ck>.  v.  Thomp- 
son, 98  Va.  908,  25  S.  E.  Rep.  282. 

Powers  of  Attorney  Construed  Strictly.— Powers  of 
attorney  are  to  be  construed  strictly,  and  though 
the  Intention  of  the  parties  is  to  be  considered  In 
construing  the  lanffuasre  used,  the  authority  of  the 
attorney  is  never  to  be  considered  irreater  than 
warranted  by  the  lansruaffe  of  the  instrument  or 
indispensable  to  the  effective  operation  of  such 
authority.  Therefore,  a  power  of  attorney  which 
simply  authorized  the  attorney  to  demand  and 
receive  all  real  and  personal  property  of  the  prin- 
cipal, was  held  not  to  confer  authority  upon  him 
to  sell  the  real  estate  of  the  principal  and  make 
a  deed  for  the  same.  Such  deed  was  held  void. 
Hotchklss  V.  Middlekauf ,  96  Va.  649.  82  S.  £.  Rep.  86. 

Authority  to  Execute  a  Deed  Most  Itself  Be  nnder 
Seal.— It  Is  a  general  rule  that  one  acting-  under  a 
power  of  attorney  cannot  execute  a  deed  for  his 
principal  unless  the  power  of  attorney  be  sealed. 
The  authority  must  be  equal  in  dignity  and  solem- 
nity with  the  thlnff  to  be  done.  Preston  v.  Hull,  28 
Gratt.  600:  Hotchklss  v.  Middlekauf,  96  Va.  649.  89 
S.  E.  Rep.  86:  Campbell  v.  Fetterman,  90  W.  Va.  808. 

How  an  Attorney  rinst  3lffn.— No  particular  form 
of  words  is  necessary  in  the  slirnature  of  a  deed  by 
an  attorney  in  fact,  provided  the  act  be  done  in  the 
name  of  his  principal.  It  was  therefore  held  to  be 
Immaterial  whether  the  attorney  signed  it  "B.  W.. 
attorney  for  R.  C,"  or  "R.  C.  by  B.  W.,  his  attorney. »' 
Jones  V.  Carter,  4  H.  &  M.  184. 

Execution  of  a  deed  by  an  attorney  in  fact  for 
his  principal  is  sufficient,  if  he  sign  the  name  of 
the  principal  with  the  seal  annexed,  stating  It  to 
be  done  by  him  as  attorney  for  the  principal;  or  if 
he  sign  his  own  name  with  a  seal  annexed,  stating* 
it  to  be  done  for  the  principal.  Shanks  v.  Lancas- 
ter, 5  Qratt.  110:  Bryan  v.  Stump,  8  Oratt.  241. 

A  deed  made  by  an  attorney  in  fact  for  his  princi- 
pal, and  properly  executed  as  a  deed  of  his  princi- 
pal, was  held  a  deed  of  the  principal,  although  in 
the  body  of  the  deed  the  attorney  warranted  the 
land,  but  did  so  for,  or  on  the  part  of,  and  by  the 
authority  of  his  principal,  as  conferred  by  his  power 
of  attorney.    Shanks  v.  Lancaster,  5  Oratt.  110. 

A  deed  for  the  conveyance  of  land,  purporting  to 
be  made  by  A.,  attorney  in  fact  for  B.,  witnessed 
**that  the  said  attorney  In  fact.  A.,  for  and  in  consid- 
eration, etc.,  doth  release  and  quit-claim,"  etc.,  and 
concluded,  "in  testimony  whereof  the  said  B.  hath 
hereunto  set  his  hand  and  seal,"  but  it  was  signed 
with  the  name  of  A.  (not  styled  attorney),  the 
scroll  being  annexed  to  the  signature.  It  was  held 
that  this  was  not  the  deed  of  B.,  and  did  not  con- 
vey his  title  to  the  land.  Martin  v.  Flowers,  8 
Le'lffh  158. 

Deed  Made  by  Attorney  of  a  Husband  and  Wife.— A 
deed  purporting  to  be  made  by  an  attorney  in  fact 
of  a  husband  and  wife  for  them,  but  whose  power 
of  attorney  was  defectively  acknowledged  as  to  the 
wife,  was  nevertheless  held  a  valid  deed  as  to  the 
husband.    Shanks  v.  Lancaster.  5  Oratt.  110. 

Power  of  Attorney  to  Appoint  Other  Attorneys.— 
Where  a  power  of  attorney  is  given  to  appoint  other 
attorneys,  the  second  attorney  must  be  authorized 


to  act  in  the  name  of  the  original  donor  of  the 
power,  and  not  in  the  name  of  the  first  attorney. 
Where  the  second  attorney  is  only  authorized  to  act 
in  the  name  of  the  first,  a  deed  for  land  belonging  to 
the  donor  of  the  power,  made  by  him.  is  not  valid  to 
pass  the  land.    Stlnchcomb  v.  Marsh,  15  Oratt  202. 

Presumption  In  Pavor  of  Power.— A  deed  having 
been  executed  by  a  person  professing  to  act  under 
a  power  of  attorney  from  the  owner  of  the  land 
conveyed,  and  a  sufficient  time  having  since  elapsed 
to  bar  a  writ  of  right,  without  any  claim  having 
been  made  by  the  original  owner  or  his  heirs,  it  was 
held,  that  a  presumption  amounting  to  full  proof 
arose,  that  the  person  professing  to  act  under  the 
power  was  duly  authorized  to  execute  the  deed. 
Qoodwin  v.  McCluer,  8  Oratt.  291. 

Recital  of  Power  In  Deed.— in  making  a  deed  in  exe- 
cution of,  or  in  pursuance  of  a  power,  it  is  not 
always  necessary  to  recite  the  power  therein,  but  it 
is  the  better  and  safer  practice  to  do  so.  Smith  v. 
Henning,  10  W.  Va.  506. 

Power  Coupled  with  Interest.— A  deed  duly  executed 
and  delivered,  which  conveys  the  legal  title  to  real 
estate  to  a  vendee,  although  a  mere  power  to  sell.  Is 
a  power  of  sale  coupled  with  an  interest  and  la. 
therefore,  incapable  of  being'  revoked  by  the  death 
of  the  grantor.  McNeill  v.  McNeill.  48  W.  Va.  766.  38 
S.  E.  Rep.  717. 

(6)  Partners. 

Conveyance  by  a  Partner  to  Secure  a  Partnership 
Debt— To  Secure  His  Own  Debt.— A  conveyance  by  one 
partner  of  an  undivided  moiety  of  real  estate  owned 
by  the  partnership,  in  trust  to  secure  a  creditor  of 
the  partnership,  passes  a  good  title  both  at  law  and 
in  equity  to  such  moiety,  and  such  creditor  is  entitled 
to  priority  over  all  other  creditors  of  the* firm:  but 
when  such  property  is  conveyed  by  one  partner  in 
trust  to  secure  his  Individual  creditors,  .the  property 
remains  subject  to  the  payment  of  the  partnership 
debts.    Jones  v.  Neale,  9  P.  &  H.  839. 

Lease  by  One  Partner.— A  deed  of  lease  with  cove- 
nants, was  executed  by  one  partner  in  the  partner- 
ship name.  It  was  held,  that  though  the  deed  was 
not  obligatory  upon  his  partners,  yet,  the  agreement 
for  the  lease  for  the  use  of  the  partnership,  of 
which  the  deed  was  Intended  as  evidence,  was  bind- 
ing on  the  partnership,  and  was  not  extinguished 
by  the  deed.    Kyle  v.  Roberts,  6  Leigh  495. 

Deed  by  a  Partner— Assignment—Though  one  part- 
ner cannot  In  general  bind  his  copartner  by  deed, 
so  as  to  make  it  operative  In  law  as  a  deed,  yet,  an 
assignment  by  one  partner  of  the  effects  of  a  firm, 
which  would  be  lawful  if  there  were  no  seal,  will 
not  be  allowed  in  equity  to  be  defeated  by  the  cir- 
cumstance of  a  seal  being  annexed  to  the  instru- 
ment.   McCuUough  V.  Sommervllle,  8  Leigh  415. 

(7)  Cotenants. 

Deed  to  Undivided  Interest.— One  of  several  coten- 
ants may  convey  at  his  pleasure  his  undivided 
interest  in  the  land  held  in  common,  without  the 
knowledge  or  consent  of  his  companions  in  interest: 
and  the  effect  of  this  deed  will  be  to  make  the 
grantee  a  tenant  in  common  in  the  land  with  all  the 
rights  and  liabilities  with  reference  thereto  of  his 
grantor.    Worthington  v.  Staunton,  16  W.  Va.  208. 

Deed  to  a  Particular  Tract.— A  deed  from  a  coten- 
ant  for  part  of  land  held  in  common,  cannot  in  any 
way  operate  to  the  prejudice  of  the  other  tenants 
in  common.  They  have  the  rigiit  to  have  the  land 
partitioned  unaffected  by  such  deed.  Such  deed 
will  become  operative  and  pass  the  land  to  the 
grantee,  if  the  other  tenants  in  common  confirm 
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and  ratify  it  before  partition,  or  after  tbe  partition, 
if  tbat  portion  is  allotted  to  tbe  purchaser  thereof, 
and  In  either  case  such  deed  will  be  binding*  on 
both  grantor  and  grantee.  Worthin^rton  v.  Staun- 
ton. 16  W.  Va.  308. 

(8)  CommlMloners  In  Chancery. 

Authority  of  tbe  Comaiisslonar.— The  decree  of 
court  directing  commissioners  to  sell  certain  lands, 
is  no  authority  for  them  to  make  a  deed  for  the 
land  of  the  purchaser.  Evans  y.  Spurgin,  0  Qratt 
107.  Bat  where  they  executed  a  deed  under  such 
circumstances,  and  the  court  by  a  final  decree  in 
the  cause  ratifies  and  confirms  it.  this  order  of  con- 
firmation gives  full  effect  and  validity  to  the  deed, 
and  relates  back  to  the  time  of  its  date,  so  as  to 
invest  the  purchaser  with  a  legal  title  to  the  land. 
Worthlngton  v.  Staunton,  16  W.  Va.  208. 

BxoeM  of  Anthority.— Where  a  commissioner's 
deed  departs  from  the  description  given  in  the 
record  of  the  property  conveyed,  and  conveys  more 
thjin  the  former  owner  was  entitled  to,  the  deM  is 
void  as  to  the  surplus,  as  the  commissioner  has 
exceeded  his  authority  to  this  extent  Scott  v. 
Moore.  98  Va.  668,  87  S.  E.  Rep.  842. 

What  Amounts  to  a  Confirmation  of  the  Deed.— A 
commissioner  of  the  court  who  was  directed  to  sell 
the  tract  of  land  and  convey  the  sum  to  the  pur- 
chaser, made  such  sale  and  conveyance,  and  re- 
ported the  same  to  the  court  which  confirmed  the 
right.  This  was  held  a  sufllcient  conflrtnation  of 
the  deed,  though  no  deed  or  copy  thereof  was 
returned  with  the  report  Va..  etc.,  Co.  v.  Fields, 
94  Va.  108,  ie  S.  E.  Rep.  426. 

CommlsAloner'j  Deed  Procured  by  Prand.— Where  a 
commissioner  was  induced  to  execute  a  deed  convey- 
ing property,  by  the  fraud  of  the  purchaser,  or  by 
misrepresentation,  it  was  held  that  the  purchaser 
could  not  rely  on  the  deed  as  an  estoppel:  but  he 
might  be  proceeded  against  by  a  rule  to  have  the  deed 
annulled,  and  the  property  subjected  to  sale.  Wil- 
liams V.  Blakey,  76  Va.  2S4. 

Void  Ab  initio.— Where  a  special  commissioner  sold 
lands  OB  terms  other  than  those  prescribed  in  the 
decree  of  sale,  and  without  reporting  his  proceed- 
ings and  obtaining  confirmation,  conveyed  the  land 
to  a  purchaser,  though  six  months  later  the  court 
did  confirm  the  sale  and  deed,  it  was  held  that  a  bill 
would  lie  to  cancel  the  deed  as  void  od  initio.  Miller 
V.  Smoot  86  V  a.  1060. 11  S.  E.  Rep.  083. 

Effect  of  Conflnnatlon.— Although  a  deed  made  by 
commissioners  of  a  court  is  not  in  exact  accordance 
witb  the  directions  of  the  court  yet  it  is  immaterial 
where  it  appears  that  they  reported  their  action 
and  it  confirmed  the  deed.  Harman  v.  Steams,  8 
Va.  Law  Reg.  464,  05  Va.  68.  27  S.  £.  Rep.  601. 

Correction  of  Deed  by  Commissioner —Where  a 
party  Is  appointed  a  special  commissioner  in  a  chan- 
cery cause,  and  empowered  and  directed  to  execute 
and  deliver  a  deed  to  a  party  to  a  suit  for  a  tract  of 
land  therein  designated,  and  such  special  commis- 
sioner, in  endeavoring  to  obey  the  directions  of 
said  decree,  conveys  the  property  by  a  misdescrip- 
tion, such  commissioner,  when  the  mistake  is  dis- 
cerned, may  correct  the  same  by  a  subsequent  deed. 
Ouinn  ▼.  Bdwers.  44  W.  Va.  607.  20  S.  E.  Rep.  1027. 

Title  That  Passes  by  Deed.-The  prayer  of  the  bill 
being  for  a  sale  of  the  land,  and  the  decree  and  sale 
being  of  the  land,  and  the  deed  conveying  it  the 
title  ol  all  parties  to  the  suit  passed  by  the  deed. 
Zollmaa  v.  Moore,  21  Gratt  818.  As  to  deeds  by  com- 
mUKioners  in  chancery,  see  generally,  monographic 
•oteg  oa  "Commissioners  in  Chancery"  appended  to 


Whitehead  v.  Whitehead,  28  Gratt  876;  *' Judicial 
Sales"  appended  to  Walker  v.  Page.  21  Gratt  d86. 

b.  Th6  Orantse^—lt  is  an  elementary  principle  that 
every  deed  must  have  a  grantee  as  well  as  a  grantor. 
The  grantee  should  be  named  and  definitely  pointed 
out  in  the  deed,  but  where  the  deed  fails  to 
name  a  grantee  this  defect  may  be  supplied  by  a 
court  of  equity  where  enough  appears  on  tbe  face 
of  the  deed  to  show  who  was  intended  as  grantee 
Lafforio  v.  Dozier.  91  Va.  498,  22  S.  E.  Rep.  289:  Adams 
V.  Medsker.  25  W.  Va.  187. 

8.  Sioinno.— Under  the  Saxon  rule  in  Engrland,  It 
was  only  required  that  deeds  should  be  subscribed 
with  the  sign  of  the  cross.  After  the  Norman  Oon- 
quest  sealing  became  a  requisite,  but  sigrningr  of  all 
kinds  ceased  to  be  required.  2  Min.  Inst  (4Ui  EdJ 
728:  2  Bl.  Com.  809.  After  the  statute  of  frauds  was 
enacted  it  became  essential  that  every  deed  pur- 
porting to  convey  lands  should  be  sicned  by  the 
party  to  be  charged  therewith.  8  Min.  Inst  (4tb  Ed.) 
728. 

But  in  Virginia  we  have  not  adopted  a  similar 
phraseology  to  the  English  statute  of  conveyances 
and  it  is  doubtful  whether  as  a  general  proposition 
it  is  necessary  that  a  deed  be  signed :  but  in  view  of 
the  fact  that  the  tendency  of  the  modem  decisions 
is  to  require  a  deed  to  be  signed,  it  is  at  least  prudent 
that  this  should  be  done.    8  Min.  Inst  (4th  Ed.)  788. 

In  West  Virginia  in  at  least  one  case,  it  has  been 
held  that  signing  is  indispensable  to  the  validity  of 
a  deed.  Adams  v.  Medsker,  25  W.  Va.  127.  And  in 
American,  etc.,  Co.  v.  Burlack,  85  W.  Va.  647. 14  S.  £. 
Rep.  883,  HOI.T.  J.,  said:  "Among  the  essential  ele- 
ments of  a  deed,  signing  has  come  in  as  a  new  one. 
and  sealing  has  degenerated,  with  us,  unto  a  mere 
flourish  with  the  pen." 

4.  Skauvo. 

At  Common  Law— A  seal  at  common  law  was 
defined  by  Lord  Cokb  to  be  "an  impression  upon 
wax."  Jones  v.  Logwood,  1  Wash.  48:  2  Min.  Inst 
(4th  Ed.)  728. 

Under  Statutes.— In  Virginia  it  is  provided  by  stat- 
ute that   "any  writing,  to  which  a  natural  person 
making  it  shall  affix  his  scroll  by  way  of  seal,  shall 
be  of  the  same  force  as  if  it  were  actually  sealed. 
Va.  CX>de,  S  2841.    The  authorities    upon  tbe  ques- 
tion   as    to    when    a    scroll    is   affixed  by    way 
of   seal,   hold    that  a  scroll  affixed  to    an  instru- 
ment  not   required    by    law    to    be  under   seal, 
must   be   recognized  in    the    body  of  the  instm- 
ment  in  order  to  be  valid  as  a  deed.    Baird  v. 
Blaigrove.  1  Wash.  170;  Austin  v.  Whitlock.  1  Munf. 
487;  Anderson  v.  Bullock.  4  Munf.  442;  Jenkins  v. 
Hurt.  2  Rand.  446:  Peasley  v.  Boatwright  2  Leigh 
195;  Turberville  v.  Bernard,  7  Leigh  8Q2:  (Cromwell 
V.  Tate,  7  Leigh  801 :  Clegg  v.  Lemessurier.  15  Gratt 
106;  Lewis  v.  Overby.   28  Gratt   687:   Buckner  v. 
Mackay.  2  Leigh  488;  Gover  v.  Chamberlain.  88  Va. 
286.  5  S.  E.  Rep.  174. 

But  as  to  instruments  which  would  be  without 
legal  effect  unless  sealed  (as  a  conveyance  of  a  free- 
hold), it  seem  sufficient  to  afllx  a  scroll  without 
recognizing  It  in  the  body  of  the  instrument  Ash- 
well  V.  Ay  res.  4  Gratt  888;  Parks  v.  Hewlett  9 
Leigh  611;  Ciegg  v.  Lemessurier.  15  Gratt  106: 
Smith  V.  Henning,  10  W.  Va.  606;  Ckwner  v.  McCTrum, 
40  W.  Va.  889.  21  S.  E.  Rep.  789. 

In  Virginia  it  has  been  held  that  an  actual  seal 
of  a  corporation,  affixed  to  an  instrument  not  re- 
quired by  law  to  be  under  seal,  must  be  recognised 
in  the  body  of  the  instrument  in  order  to  be  valid 
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as  a  deed.    Bradley  Salt  Ck).  y.  Norfolk,  etc.,  Co..  95 
Va.  461.  28  S.  E.  Rep.  607. 

Effect  9i  AcknowlMlffiiieat  Whera  Scroll  to  Not  Recog^ 
nixed  in  Body  of  Instrument.  ~ Where  the  scroll  at- 
tached to  the  siffnatnre  of  the  grantor  is  not  recog- 
nized in  the  body  of  the  instrnment,  this  informality 
is  cured  by  the  subsequent  acknowledgment  of  the 
deed  for  recordation.  Ash  well  v.  Ayres,  4  Oratt.  288 ; 
Oosner  V.  McCrum,  40  W.  Va.  889, 81  S.  E.  Rep.  789; 
Smith  ▼.  Henning*,  10  W.  Va.  690.  See  monographic 
note  on  "Acknowledgments"  appended  to  Taliaferro 
V.  Pryor,  12  Oratt.  277. 

Scroll  Used  by  Woy  of  Sool-Valldlty.-The  object 
of  attaching  a  seal  to  a  deed  is  to  give  solemnity  to 
the  act  There  is  no  difference  in  point  of  solem- 
nity, between  the  act  of  impressing  wax,  and  that  of 
making  a  scroll,  therefore  a  scroll  is  of  equal 
validity  to  constitute  a  deed,  as  an  impression  made 
by  a  seal  on  wax.  Jones  y.  Logwood,  1  Wash.  42; 
Backner  v.  MacKay,  2  Leigh  488. 

Ancient  Writing  PnrporUng  toBe  o  Deed— Whether 
or  Not  It  Is  a  Pooled  Instrument,  m  Question  for  the  Jury. 
—Where  a  copy  of  a  paper  purporting  to  be  a  deed 
of  real  estate  was  offered  in  evidence  as  a  deed,  and 
the  copy  did  not  disclose  anything  by  way  of  trace, 
scroll,  or  device  to  show  that  the  original  was  sealed, 
bat  the  original,  executed  upwards  of  fifty  years 
before  purported  to  be  under  the  hand  and  seal  of 
the  grantor,  the  attesting  witnesses  declared  that 
it  was  sealed  and  delivered  in  their  presence;  the 
justices  who  took  the  acknowledgment  declared 
that  thQ  grantor  acknowledged  the  same  to  be  his 
act  and  deed;  it  was  admitted  to  record  as  a  deed; 
possession  of  the  land  was  taken  under  it  by  the 
grantee,  and  the  taxes  paid  on  It  by  him,  it  was 
held  that  it  should  be  submitted  to  the  jury  to 
determine  whether  or  not  the  original  was  a 
sealed  instrument  Reusens  v.  Lawson,  91  Va.  828, 
21  S.  E.  Rep.  847. 

Extra  Seal  Attaclied  to  a  Deed— Surplusogo.— The  va- 
lidity of  a  deed  is  not  affected  by  having  on  it  an 
extra  seal.  Kyger  v.  Sipe,  89  Va.  607,  10  S.  £.  Rep. 
027. 

5.  Dkuyxbt. 

a.  In  Oenerat 

Dellyery  of  a  Deed  Bssonttal  to  Its  Perfection.— 
"Delivery  is  essential  to  the  perfection  of  a  deed, 
and  it  lies  in  parol;  though  sig'ned  and  sealed,  a 
deed  is  not  effectual  until  delivered.  The  delivery 
may  be  actual,  as  by  manual  tradition  to  the  gran- 
tee, or  to  another  for  his  use;  or  it  may  be  construct- 
ive, as  where  it  Is  placed  within  the  power  and 
control  of  the  grantee.  It  may  be  proved  by  evi- 
dence express,  or  it  may  be  inferred  from  circum- 
stances. It  may  be  inferred  from  the  solemnities  of 
signing,  sealing,  acknowledgment  and  attestation, 
though  the  custody  of  the  instrnment  be  retained 
by  the  grantor;  but  the  inference  is  presumptive 
and  prima  fade,  and  may  be  repelled  by  proofs  of  a 
contrary  intent"  Baldwin.  J.,  in  Pollock  v.  Glas- 
sell,  2  Oratt  460. 

Dellyery  Depends  upon  Intention  of  the  Parties.— De- 
livery of  a  deed  depends  on  the  intention  of  the  par- 
ties, and  though  not  in  formal  words,  may  be  shown 
by  the  circumstances,  the  date  of  the  deed  is  prima 
facie  the  date  of  the  delivery,  but  only  prima  facie. 
Acknowledgment  of  a  deed  is  not  conclusive  evi- 
dence of  its  delivery,  but  is  only  a  circumstance 
tending  to  show  delivery.  Ferguson  v.  Bond,  89  W. 
Va.  601.  20  S.  E.  Rep.  691;  Delaplain  v.  Grubb.  44  W. 
Va.  012,  80  S.  E.  Rep.  201. 
•  Effect  of  Dellvery.^Where  a  deed  has  been  once 


completed  by  delivery,  so  as  to  pass  title  to  land,  Its 
subsequent  oral  cancellation  or  destruction,  though 
by  consent  of  both  parties,  does  not  divest  the  gran- 
tee of  title,  but  it  still  remains  in  him.  Where  it  is 
clear  that  a  deed  has  been  delivered,  it  is  still  a 
deed,  though  afterwards  found  in  the  possession  of 
the  grantor.  Ferguson  v.  Bond.  89  W.  Va.  801.  BO  S. 
£.  Rep.  891. 

Undelivered  Deed—Bffect.— Adeed  was  executed  and 
acknowledged,  ready  for  delivery,  but  was  not 
delivered,  but  was  laid  away  by  the  grantor  where 
he  kept  his  papers,  together  with  his  will  executed 
at  the  same  time.  After  the  grantor's  death  the 
supposed  deed  and  will  were  found  among  his 
papers.  Such  paper  was  held  not  to  be  a  deed 
because  of  want  of  delivery.  Lang  v.  Smith,  87  W. 
Va.  726,  17  S.  E.  Rep.  218. 

The  Time  of  Dellyery— Presumption.— If  a  deed  is 
dated,  the  law  presumes  it  to  have  been  delivered 
upon  the  day  of  its  date;  and  when  it  is  proved  by 
witnesses  who  say  nothing  as  to  the  time  of  delivery, 
and  is  recorded,  it  stands  recorded  as  a  deed  proved 
to  have  been  delivered  at  its  date.  There  is  no 
distinction  in  principle,  between  the  presumption  of 
delivery  arising  from  the  proof  by  witnesses,  and 
the  acknowledgment  before  a  justice  or  a  notary. 
Barman  v.  Oberdorfer,  88  Oratt  497;  Renick  v. 
Ludington,  20  W.  Va.  611. 

While  a  deed  will  be  presumed  to  have  been  deliv- 
ered on,  and  will  take  effect  from  its  date,  this 
presumption  will  yield  to  evidence  to  the  contrary. 
Raines  v.  Walker,  77  V a.  98.  CerUfled  acknowledg- 
ment is  not  inconsistent  with  prior  delivery,  and  is 
not  sufllcient  to  overcome  the  presumption.  Raines 
V.  Walker,  77  Va.  98;  Bardy  v.  Norfolk,  etc.,  Co.,  80 
Va.404. 

Contract  for  3ale  of  Land— Presumption  as  to  Delivery 
of  Deed.— In  a  contract  for  sale  of  land  no  day  was 
specified  for  delivering  the  deed  and  possession  of 
the  land,  but  the  money  was  payable  after  the 
delivery  of  the  deed.  It  was  held  that  it  must  be 
understood  that  the  deed  was  to  be  delivered,  and 
possession  given  without  delay.  Therefore,  where 
this  was  not  done  the  vendor  was  made  to  account 
for,  and  pay  the  profits  of  the  land  received  by  him 
after  the  contract;  and  the  vendee  to  pay  interest 
on  the  money  from  the  time  when  it  would  have 
been  payable  if  the  deed  had  been  immediately 
delivered.    Bundley  v.  Lyons,  6  Munf .  842. 

Possession  l»y  the  Orantee  Prima  Fade  ByMence  of 
Delivery.— The  possession  of  a  deed  by  the  grantee 
which  has  been  duly  executed  and  acknowledged, 
wi  th  all  th  e  for  mall  ties  by  law,  is  jpHma /((Mitf  evidence 
of  its  delivery.  Therefore,  where  a  father  sought 
to  set  aside  a  deed  to  his  son,  on  the  sole  ground  that 
the  son  wrongfully  came  into  possession  of  It  the 
burden  of  proving  such  wrongful  possession  was 
held  to  be  upon  the  father.  Ward  v.  Ward,  48  W. 
Va.  1,  86  S.  E.  Rep.  642;  Newlin  v.  Beard,  0  W.  Va.  110. 

Acknowledgment  in  Court— Effect  •»  to  Delivery.— A 

deed  of  bargain  and  sale  admitted  to  record  on  the 
acknowledgment  of  the  bargainor  in  court  without 
any  actual  delivery  thereof  to  the  bargainee,  was 
determined  to  be  good  in  law,  as  a  deed  delivered ; 
the  bargainee  having  entered  upon  the  land  imme- 
diately after  the  purchase,  having  paid  a  part  of  the 
purchase  money,  retained  possession  according  to 
the  bargain;  and,  upon  being  informed  of  the  deed, 
approved  thereof,  and  claimed  title  to  the  land 
thereby  intended  to  be  conveyed.  Ck>m.  v.  Selden,  6 
Munf.  100. 
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Delivery    to    a   Third    Person— Presamptloii.—Tli€ 

ffrantor  In  a  deed  placed  It  in  the  bands  of  a  third 
person,  to  be  delivered  at  an  indefinite  time  to  the 
grantee.  Before  the  delivery  the  deed  was  returned 
to  the  grantor  who  destroyed  it  It  was  held,  that 
the  presumption  of  law  was  against  the  delivery  dt 
the  deed.,  and  in  favor  of  the  grantor's  right  to 
destroy  it,  and  such  presumption  could  not  be  over- 
come unless  the  grantor  showed  by  preponderance 
of  affirmative  evidence  that  the  grantor  at  the  time 
he  placed  such  deed  in  the  hands  of  such  third 
person,  intended  absolutely  to  part  with  the  control 
and  dominion  over  the  same.  Davis  v.  Ellis,  89  W. 
Va.  226,  19  S.  E.  Rep.  999. 

Delivery  Cannot  Be  Made  after  Orantor'A  Death.— 
So  long  as  the  deed  is  within  the  control  and  subject 
to  the  domain  and  authority  of  the  grantor,  there  is 
no  delivery,  without  which  there  can  be  no  deed; 
and  there  can  be  no  delivery  of  such  deed  after  the 
death  of  the  grantor.  Lang  v.  Smith,  87  W.  Va.  726, 
17  S.  E.  Rep.  218. 

Return  of  the  Deed  to  Qrantor  for  Acknowledgment 
—Effect.— Where  a  purchaser  to  whom  a  deed  had 
been  fully  executed  put  the  deed  into  the  hands  oi 
the  vendor,  that  he  might  acknowledge  it  for  the 
purpose  of  having  it  recorded,  such  delivery  to  the 
vendor  was  held  not  a  surrender  of  the  title  under 
the  deed.    Rootes  v.  Holliday,  6  Munf.  261. 

Delivery  Presumed  from  Possession  by  Orantee.— 
When  a  duly  executed  deed  is  found  in  the  possession 
of  the  grantee,  the  law  presumes  that  it  has  been 
legally  delivered  to  him;  but  this  presumption  may 
be  rebutted.    Newlin  v.  Beard,  6  W.  Va.  110. 

Proof  of  Delivery.— A  deed  takes  effect  from  the 
time  of  its  delivery;  and  such  delivery,  like  any 
other  fact,  may  be  established,  either  by  direct 
proof,  or  by  circumstances.  Harman  v.  Oberdorf er, 
33  Gratt.  497. 

b.  Escrow. 

Rule  as  to  Delivering  a  Deed  as  an  Escrow  to  the 
Grantee.— The  general  rule  is  that  a  deed  cannot  be 
delivered  as  an  escrow  to  the  grantee  therein. 
This  rule  is  applicable  only  to  the  cases  of  deeds 
which  upon  their  face  are  complete  contracts,  re- 
quiring nothing  but  delivery  to  make  them  perfect 
according  to  the  intention  of  the  parties;  it  does  not 
apply  to  deeds  which  upon  their  face  import  that 
something  more  is  to  be  done  besides  delivery  to 
make  them  complete  and  perfect  contracts  accord- 
ing to  the  intention  of  the  parties.  Hicks  v.  Ooode. 
12  Leigh  479:  Wendlinger  v.  Smith,  75  Va.  809;  Miller 
V.  Fletcher,  27  Gratt  403. 

A  deed,  perfect  on  its  face,  cannot  be  delivered  as 
an  escrow  to  the  grantee  or  obligee,  upon  a  condi- 
tion upon  which  it  is  to  be  a  valid  deed.  In  all  such 
cases  the  condition  is  void,  and  the  deed  is  at  once 
operative;  and  parol  evidence  is  inadmissible,  to 
prove  that  a  deed,  perfect  on  its  face,  was  delivered 
to  the  grantee  on  a  condition.  Miller  v.  Fletcher, 
27  Gratt  403. 

Deed  Perfect  on  Its  Face.— If  the  instrument  is  on 
its  face  complete  and  perfect  according  to  the  in- 
tention of  the  parties,  and  delivery  is  made  to  the 
obligee,  or  his  previously  constituted  agent,  without 
notice  that  it  is  conditional,  the  obligee  is  not  re- 
quired to  make  enquiry  whether  it  is  the  deed  or 
bond  of  all  the  signers,  or  any  of  them,  because  it  is 
presumed  that  all  the  obligors  authorized  its  deliv- 
ery; and  he  has  the  right  to  treat  it  as  absolute  and 
unconditional.    Newlin  v.  Beard,  6  W.  Va.  123. 

Escrow  Delivered  to  the  Grantee  without  the  Grant- 
or's Assent— A  deed  delivered  to  a  third  person  to 


be  by  him  delivered  to  the  grantee  upon  the  per- 
formance of  the  specified  condition,  does  not  take 
effect  until  such  condition  is  performed,  althongli 
such  third  person  may  have  delivered  it  to  the 
grantee  without  the  performance  of  the  conditioiL. 
White  V.  Core.  20  W.  Va.  272. 

Person  Claiming  Title  under  an  Escrow  is  a  **Preo- 
holder.'*— A  deed  was  delivered  as  an  escrow  to  a 
third  person  to  be  by  him  delivered  to  the  grantee 
upon  the  payment  of  the  purchase  price.  It  was 
held  in  this  case  that  the  grantee  in  the  deed  was  a 
freeholder,  and  duly  qualified  as  such  to  serve  as  a 
juror.    Com.  v.  Burcher,  2  Rob.  828. 

Intention  to  Deliver  bm  an  Escrow  Must  Appear.— 
Where  a  deed  is  intended  to  be  delivered  as  an 
escrow  it  should  be  so  stated,  otherwise  the  delivery 
will  be  treated  as  an  absolute  delivery.  Cnrrie  v. 
Donald.  2  Wash.  68. 

Escrows  Not  within  the  Statute  of  Registry.— A 
deed  delivered  as  an  escrow,  in  the  proceedings  of 
a  court  of  equity,  administering  a  trust  fund,  is  not 
within  the  intendment  of  the  statute  of  registir: 
therefore,  it  was  held  that  a  judinnent  recovered 
against  a  grantor  in  a  deed  delivered  as  an  escrow. 
which  was  not  recorded,  was  not  a  lien  on  the  land 
included  in  the  deed.    Trout  v.  Warwick,  77  Va.  731. 

0b  AOCEPTANGB. 

Acceptance  —  Presumption  —  Disclaimer.  —  A      deed 

must  not  only  be  delivered  by  the  grantor,  bat  must 
be  accepted  by  the  grantee.  Acceptance  may  be 
express,  by  signing  the  deed  or  otherwise,  or  may 
be  implied  from  the  circumstances.  The  assent  of 
the  grantee  will  be  presumed,  where  the  deed  is 
beneficial  to  him,  until  dissent  appears.  Where 
dissent  or  disclaimer  appears,  the  deed  is  inopera- 
tive, and  the  title  to  the  thing  granted  reverts  to 
the  grantor  by  remitter  from  such  disclaimer. 
Guggenheimer  v.  Liockridge,  80  W.  Va  457.  19  S.  E. 
Rep.  874;  Bowden  v.  Parrlsh,  88  Va  07,  0  S.  E.  Rep. 
616. 

Acceptance  of  a  deed  by  the  grantee  is  presumed 
from  the  delivering  of  the  deed,  and  until  he  re- 
nounces it  the  law  presumes  it  to  be  beneficial  to 
him.    Bowden  v.  Parrlsh,  86  Va.  07. 9  S.  E.  Rep.  010. 

Effect  of  Acceptance.— A  deed  was  made  upon  con- 
sideration that  the  grantees  would  pay  the  debts  of 
the  grantor,  and  pay  him  ttOO  a  year  for  his  life. 
The  grantees  did  not  execute  the  deed,  but  they 
accepted  it  and  took  possession  of  and  held  the 
lands.  It  was  held,  that  the  grantees  having-  ac- 
cepted the  deed  were  personally  liable  fortbe  debts 
of  the  grantor.  Vanmeter  v.  Vanmeters.  %  Gratt 
148;  Hobson  v.  WhiUow,  80  Va.  784. 

Ratification  and  Acquiescence,— Ratification  and 
acquiescence  imply  knowledge,  and  in  order  to 
waive  a  right  a  person  must  have  knowledgre  of  its 
existence,  therefore,  a  party  cannot  ratify  a  deed 
when  he  does  not  know  of  its  existence,  or  of  the 
circumstances  attending  its  execution.  Hotchklss 
V.  Middlekauf ,  96  Va.  649, 82  S.  £.  Rep.  36. 

B.  VALIDITY. 

1.  IM  Gbnbraxi.— A  paper  which  purports  to  be  a 
deed,  but  which  lacks  one  of  the  essential  charac- 
teristics of  a  deed,  such  as  a  granting  claose,  is  not 
valid  as  a  deed.  The  effect  of  such  paper  is  simply 
an  acknowledgment  that  the  grantee  has  an  equi- 
table title  to  the  land.  Welnrich  v.  Wolf,  24  W.  Va 
299. 

2.  Dbkd  MAdk  dubino  War. 

Not  Necessarily  Invalid.— The  fact  that  a  deed  was 
made,  acknowledged,  and  recorded  during:  the  war. 
does  not  render  it  null  and  void,  but  there  must  he 
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some  special  circumstances  alleged  to  show  the 
deed  void.    Henderson  v.  Alderson,  7  W.  Va.  317. 

Deed  Not  In  Aid  off  Rebellion— Consideration  —A  deed, 
eren  if  the  consideration  was  confederate  money. 
If  within  the  scope  of  learltimate  contract  and  not 
in  aid  of  rebellion,  regularly  acknowledged  before 
and  recorded  by  proper  officers  of  the  state  govern- 
ment, then  under  the  power  of  the  Confederate 
States  government,  is  good.  Henderson  v.  Aider- 
son,  7  W.  Va.  217. 

In  this  case  it  was  held  irregular  and  error  for  the 
court,  upon  motion  of  a  person  not  a  party  to  the 
suit,  and  the  record  not  showing  that  he  had  an 
interest  in  the  subjectpmatter  of  the  suit,  to  order  a 
commissioner  to  ascertain  and  report  whether  the 
consideration  of  the  deed  was  confederate  money 
or  good  money;  or  whether  the  consideration  of  the 
deed  was  legal  or  illegal. 

8.  MISBBPBKSBNTATION. 

What  Amounts  to  Misrepresentation.— In  order  to 
rescind  a  conveyance  in  equity  for  misrepresenta- 
tion, it  must  appear  that  false  representations 
were  made,  that  they  were  material,  that  they  Were 
relied  upon  by  the  grantee,  and  that  they  were 
made  to  induce  him  to  enter  into  the  contract. 
Beckley  v.  Riverside  Land  Ck>.  (Va.),  28  S.  E.  Rep. 
778. 

In  this  case  the  false  representations  relied  on  by 
the  grantee,  were  representations  made  by  the 
grantor  to  the  effect  that  certain  industries  had 
been  secured  to  locate  upon  the  land  near  the  land 
granted.  It  was  proved  that  the  grantee  had  heard 
the  president  of  the  land  company,  upon  whose  land 
the  grantor  had  represented  that  the  industries 
were  going  to  locate,  state  publicly  before  the  con- 
veyance, that  the  industries  had  not  been  secured. 
Under  these  circumstances  it  was  held,  that  the 
grantee  was  not  entitled  to  a  rescission  of  the  con- 
veyance in  equity. 

Prandnlent  Misrepresentation*— Pleading.— Where 
a  deed  is  procured  by  fraudulent  misrepresenta- 
tions, the  defence  cannot  be  shown  under  the  gen- 
eral issue,  and  can  only  be  made  at  law  In  the  mode 
provided  by  statute  (Va.  (>ode  of  1887, 1 8299).  The 
defendant  should  file  a  special  plea  alleging  the 
fraud,  or  special  circumstance,  which  would  entitle 
him  to  relief  In  equity.  The  facts  should  be  set  forth 
with  sufficient  precision  to  apprise  the  plaintiff  of 
the  character  of  the  defence  intended  to  be  made, 
and  to  enable  the  court  to  decide  whether  the  mat- 
ter relied  on  constitutes  a  valid  claim  to  equitable 
relief.  Burtners  v.  Keran,  24  Gratt  42:  Wyche  v. 
Jdacklin.  2Rand.  420. 

4.  Fraud.— In  a  court  of  common  law,  fraud  may 
be  given  in  evidence  to  vacate  a  deed,  under  the  plea 
of  non  ett  factum,  if  such  fraud  relates  to  the  execu- 
tion of  the  instrument;  as  if  it  be  misread  to  a 
party,  or  his  signature  be  obtained  to  an  instrument 
which  he  did  not  intend  to  sign.  But  fraud  com- 
mitted in  a  settlement  of  accounts  which  preceded, 
or  in  a  statement  of  facts  which  induced  Its  execu- 
tion, cannot  be  pleaded  or  given  in  evidence.  Tay- 
lor V.  King,  8  Munf.  858;  American,  etc.,  (^.  v. 
Burlack.  35  W.  Va.  647, 14  S.  E.  Rep.  819.  As  to  relief 
In  equity  in  case  of  fraud,  see  post^  "VL  Equity 
Jurisdiction.'* 

6.  UimnK  INFLUSNCB. 

What  Constitutes  Undae  Influence.- Suggestion  and 

advice,  addressed  to  the  Judgment,  are  not  undue 
Influence.  To  annul  a  deed  for  undue  Influence,  it 
must  appear  that  it  was  such  as  to  destroy  free 
agency*  and  to  substitute  the  will  of  another  for 


that  of  the  person  nominally  acting.  It  must  appear 
to  the  satisfaction  of  the  court  that  the  party  had 
no  free  will  but  stood  in  vinctUit.  Delaplain  v. 
Grubb,  44  W.  Va.  612,  80  S.  E.  Rep.  301. 

Influence  acquired  over  the  grantor  by  reason  of 
acts  of  kindness  and  attachment,  does  not  constitute 
such  undue  Influence  as  will  vitiate  a  deed  otherwise 
valid.  Hale  v.  Cole.  81  W.  Va.  576,  8  S.  B.  Rep.  616; 
Delaplain  v.  Grubb,  44  W.  Va.  612,  80  S.  E.  Rep.  201. 

Effect  of  Undue  Influence.— Whenever  a  deed  Is 
tainted  with  undue  influence  this  will  render  it 
voidable.  In  all  such  cases  courts  of  equity  have 
Jurisdiction  to  set  aside  and  cancel  the  deed,  and  to 
place  the  parties  in  the  position  occupied  by  them 
before  the  Imposition  was  practiced.  Davis  v. 
Strange,  86  Va.  T98. 11  S.  E.  Rep.  406;  Pusey  v.  Gard- 
ner. 21  W.  Va.  469;  Delaplain  v.  Grubb,  44  W.  Va.  612, 
80  S.  E.  Rep.  201.  As  to  relief  in  equity  In  cases  of 
undue  Influence  by  rescission,  cancellation,  and 
reformation,  aetpott,  "VI.  Equity  Jurisdiction." 

6b  Mistake.- Where  there  Is  a  mutual  and  material 
mistake  in  the  execution  of  a  deed,  or  as  to  the  prop- 
erty conveyed  by  the  deed,  this  will  render  the  deed 
void;  or  the  deed  may  be  reformed  in  equity  to 
accord  with  the  prior  agreement  of  the  parties. 
The  evidence  to  show  the  mistake  must  be  clear  and 
strong,  so  as  to  show  the  mistake  to  the  entire  satis- 
faction of  the  court  Blessing  v.  Beatty,  1  Rob.  287; 
Long  V.  Israel.  9  Leigh  556;  French  v.  Chapman,  88 
Va.  817,  18  S.  E.  Rep.  479;  (Hiapman  v.  Perslnger,  87 
Va.  681, 18  S.  E.  Rep.  549;  Snyder  v.  Grandstaff.  96  Va. 
478.  81  S.  E.  Rep.  647;  Allen  v.  Yeater.  17  W.  Va.  128; 
Hansford  v.  Chesapeake  Coal  Ck>..  22  W.  Va.  70; 
SchutUer  v.  Brandfass,  41  W.  Va.  201,  28  S.  E.  Rep. 
806:  Robinson  v.  Braiden,  44  W.  Va.  188,  28  S.  E. 
Rep.  796.  As  to  relief  in  equity  in  cases  of  mistake, 
by  rescission,  cancellation,  and  reformation  of  the 
deed,  see  post,  "VI.  Equity  Jurisdiction." 

7.  Altkbation. 

Alteration  of  a  Deed  by  a  Party.— Where  a  deed  is ' 
altered  by  a  party  claiming  under  It  In  a  material 
part,  such  party  cannot  recover  upon  the  agreement 
so  altered,  nor  can  he  avail  himself  of  the  contract 
in  its  original  and  true  form.  There  is  no  distinc- 
tion between  deeds  and  other  written  instruments 
in  this  respect    Newell  v.  Kayberry,  8  Leigh  850. 

A  Mixed  Question  of  Law  and  Pact— Whether  alter- 
ations made  after  the  signing,  sealing,  and  delivery 
of  the  Instrument  were  made  with  or  without  the 
knowledge  and  consent  of  the  grantor,  is  a  ques- 
tion of  fact  which  must  be  submitted  to  the  Jury; 
but  whether  such  alterations  are  material  or  not. 
Is  a  question  of  law  to  be  decided  by  the  court 
Keen  v.  Monroe,  75  Va.  424. 

PUllngUpa  Blank.— Any  alteration  made  in  a  deed 
which  does  not  materially  change  its  effect,  does 
not  render  the  deed  void.  Whiting  v.  Daniel,  1  H. 
&  M.  891.  In  this  case,  a  deed  of  conveyance  for 
slaves  having  been  signed,  sealed,  and  delivered, 
with  a  blank  left  for  the  date,  the  donee  afterwards 
inserted  the  date.  No  fraud  or  imposition  appear- 
ing to  have  been  practiced  in  obtaining  It  and  no 
evil  design  In  filling  up  the  blank,  the  deed  was  ad- 
Judged  to  be  good,  the  date  not  being  a  material 
part 

8.  iNVAiiiDrrr  C^ubbd  bt  Possbssion.— In  Kinney 
V.  Beverley,  2  H.  &  M.  818,  a  deed  which  was  defective 
because  not  Indented,  and  because  it  expressed  no 
consideration,  was  held  to  be  cured  by  the  verdict 
of  the  Jury  in  an  action  of  ejectment  finding  twenty 
years'  possession  in  the  party  claiming  under  the 
deed. 
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A  deed,  thouffh  Invalid  to  pass  the  title  to  land, ; 
may  nevertlieless  be  sufficient  to  constitute  color  of 
title  in  the  party  claiming  under  it,  wblch  will  ripen 
into  title  by  possession  claimed  under  it  for  the 
period  of  the  statutory  bar.  Shanks  v.  Lancaster,  5 
Gratt.  110;  MuUan  v.  Carper,  87  W.  Va.  315.  16  S.  E. 
Rep.  587;  Swann  v.  Thayer,  86  W.  Va.  46,  U  S.  E.  Rep. 
483.  On  this  subject,  see  monographic  note  on  "Ad- 
versary Possession"  appended  to  Nowlin  v.  Rey- 
nolds, 25  Gratt.  187. 

111.  CONSTRUCTION  AND  OPERATION. 

A.  GENERAL.  RULES  OF  CONSTRUCTION. 

Role  for  Ascertalnlns  Intention  of  Parties.— The  effect 
of  lanffuage  used  In  a  deed  is  to  be  gathered  from 
a  careful  examination  of  the  whole  deed,  and  not 
merely  of  disjointed  parts,  so  as  to  give  effect  to  the 
whole.  The  intention  of  the  grantor,  as  derived 
from  the  deed  itself,  should  be  sought  after  and,  if 
discovered,  should  be  carried  into  effect,  if  it  can 
be  done  consistently  with  the  rules  of  law.  If  the 
words  and  provisions  are  doubtful,  they  are  to  be 
taken  most  strongly  against  the  grantor.  If  sus- 
ceptible of  different  constructions,  the  circum- 
stances attending  the  transaction,  the  situation  of 
the  parties,  and  the  state  of  the  thing  granted  at 
the  time  of  the  grant,  should  be  taken  Into  consider- 
ation, for  the  purpose  of  ascertaining  the  probable 
intent.  Allemong  v.  Gray,  92  Va.  816,  23  S.  E.  Rep. 
208;  Bailey  v.  Hill,  77  Va.  492;  Bradley  v.  Zehmer,  82 
Va.  680:  Hurst  v.  Hurst,  7  W.  Va.  280,  839;  Temple  v. 
Wright.  04  Va.  888.  26  S.  E.  Rep.  844. 

Punctuation.— In  the  interpretation  of  a  deed  very 
little  consideration  is  given  by  the  courts  to  punctua- 
tion. It  Is  never  allowed  to  interfere  with  the 
usual  and  natural  sense  and  meaning  of  the 
language  employed.  O'Brien  v.  Brice,  21  W.  Va. 
704. 

Construed  Host  Strongly  against  Orantor.— Where  it 
is  doubtful  on  the  face  of  the  deed  what  land  was 
Intended  to  be  conveyedi  or  what  was  the  true 
meaning  of  the  parties,  the  general  rule  of  construc- 
tion is  that  the  deed  will  be  construed  most  strongly 
against  the  grantor,  so  as  to  give  it  effect,  rather 
than  it  should  be  void  for  uncertainty.  Carrington 
V.  Goddln,  18  Gratt  587. 

Deed  Construed  as  a  Whole.— In  the  construction  of 
a  deed,  the  paramount  rule  is  to  construe  it  so  as, 
if  possible,  to  give  effect  to  every  part  of  it,  and  in 
order  to  discover  the  intention  of  the  parties,  to 
look  not  only  to  the  terms  of  the  instrument,  but 
also  to  the  subject-matter  and  the  surrounding 
circumstances.    Bailey  v.  Hill,  77  V a.  492. 

In  construing  a  written  Instrument  it  is  the  duty 
of  the  court  to  construe  it  as  a  whole,  taking  and 
considering  all  the  parts  together,  and  giving  effect 
to  the  Intention  of  the  parties  whenever  that  is 
reasonably  clear  and  free  from  doubt.  The  com- 
mon-law rule  that  the  habendum  clause  of  a  deed 
must  yield  to  the  granting  clause.  In  case  of  repug- 
nance between  the  two,  has  no  application  except 
where  the  repugnance  is  such  that  the  intention  of 
the  grantor  cannot  be  determined  with  reasonable 
certainty  from  the  whole  Instrument  Temple  v. 
Wright  94  Va.  888,  26  S.  E.  Rep.  844. 

Intention  of  the  Parties  Qovems.— The  legitimate 
purpose  of  all  construction  of  written  Instruments 
is  to  ascertain  the  intention  of  the  parties  making 
the  same,  and,  when  this  is  determined,  effect 
will  be  given  thereto,  unless  to  do  so  will  violate 
some  established  rule  of  property.  Where  the 
description  in  a  deed  consists  of  several  parts,  some 


of  which  are  incorrect  if  it  can  be  ascertained  from 
those  which  are  correct  what  was  intended  to  be 
conveyed,  the  incorrect  parts  will  be  rejected,  and 
the  deed  made  to  take  effect  If  the  language  Is 
ambiguous,  the  court  In  order  to  arrive  at  the 
intention  of  the  parties,  may  look  at  their  subaeQuent 
acts,  and  the  manner  in  which  the  thlnr  rranted 
has  been  used  and  enjoyed  under  the  grant  Oib- 
ney  v.  Fitzsimmons.  46  W.  Va.  884, 82  S  E.  Bep.  180: 
State  Sav.  Bank  v.  Stewart  98  Va.  447,  25  S.  E.  Rep. 
643;  Clark  V.  Hutzler,  96  Va.  78.  80  S.  £.  Rep.  409; 
Preston  v.  Heiskell,  82  Gratt  48;  Ocheltree  t.  Mc- 
Clung,  7  W.  Va.  282;  Upper,  etc..  Go.  v.  Hamilton,  88 
Va.  819,  2  S.  E.  Rep.  196;  Mlckie  v.  Lawrence,  5  Band. 
671. 

Whether  an  Instrument  Is  a  Deed  or  WUI.— The  rule 
of  construction  for  determining  whether  an  instru- 
ment is  k  will  or  a  testamentary  paper  or  a  deed  Is 
that  if  it  passes  a  present  interest  though  the  rlffht 
to  possession  or  enjoyment  does  not  accrue  ontil 
the  death  of  the  maker,  it  is  a  deed  or  contract,  but 
if  it  does  not  pass  any  interest  or  title  whatever 
till  his  death,  it  is  a  will  or  testamentary  paper,  and 
is  not  valid  as  a  deed  or  contract  In  determinisr 
whether  an  instrument  is  a  testamentary  paper,  or 
a  deed  meant  to  take  effect  in  preteiUi,  the  courts  do 
not  allowed  language  peculiar  to  either  class  of  in- 
strument nor  even  the  belief  of  the  maker  as  to  the 
character  of  the  instrument  nor  the  name  he  gives 
it  to  inflexibly  control  its  construction.  But  giv- 
ing due  weight  to  these  circumstances,  courts  look 
further,  and,  weighing  all  the  circumstances  sur- 
rounding the  parties  and  attending"  the  ezecatioa 
of  the  Instrument  give  to  it  such  construction  as 
will  give  effect  to  the  manifest  intention  of  its 
maker.  Lauck  v.  Logan,  46  W.  Va.  261, 81  S.  E.  Rep. 
086. 

An  instrument  in  form  and  name  a  deed  of  con- 
veyance, acknowledged  as  such,  and  delivered  to 
the  g'rantee.  whereby,  for  a  consideration  the 
grantor  purported  to  convey  a  tract  of  land,  closed 
with  this  clause :  "It  is  hereby  distinctly  under- 
stood and  stipulated  that  this  deed  shall  take  and 
be  in  full  force  and  effect  Immediately  after  the 
said  grantor  shall  depart  this  life,  and  not  sooner.** 
This  was  held  to  be  a  valid  deed  conferringr  a  vested 
remainder  on  the  grantee,  to  come  into  enjoyment 
upon  the  death  of  the  g'rantor.  Lauck  t.  Logao. 
46  W.  Va.  261,  81  S.  E.  Rep.  086.  See  also.  Pollock  v. 
Glassell,  2  Gratt  489. 

Whether  an  Instrument  Is  a  Deed  or  m  Coatract  t» 
Convey.— Whether  an  instrument  is  a  deed  or 
merely  a  contract  for  a  conveyance  is  a  Question  of 
intention  to  be  determined  from  the  instrument  it- 
self. Words  of  present  grant  and  assurance  create 
a  pre&umptlon  that  an  executed  conveyance  was  in- 
tended, but  this  presumption  may  be  overcome  by 
other  words  in  the  instrument  showing  that  a 
future  conveyance  is  contemplated.  If,  taken  as  a 
whole,  it  appears  that  a  mere  agreement  for  a  con- 
veyance was  all  that  was  Intended,  the  Intent  shall 
prevail,  for  the  intent  and  not  the  words,  is  the 
essence  of  every  agreement  Mineral  Cou  v.  James, 
97  Va.  408,  84  S.  E.  Rep.  87. 

Deed,  Will  or  Power  of  Attorney.— An  Instrument 
purporting  on  its  face  to  be  a  deed,  was  signed, 
sealed,  and  acknowledged  before  a  notary,  and 
admitted  to  record.  This  deed  conveyed  absolutely, 
and  without  reservation  or  condition,  all  the  prop- 
erty of  the  grantor  to  a  trustee  to  be  held  for  the 
benefit  of  the  grantor  for  the  term  of  her  natural 
life,  and  after  her  life  for  the  benefit  of  her  chil- 
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dren,  if  any,  and  if  none,  for  the  benefit  of  her 
heirs  at  law.  It  was  held,  that  this  was  neither  a 
will  nor  a  power  of  attorney  :  hnt  was  a  deed,  and 
therefore  irrevocable,  dalbome  v.  Radford,  91  Va. 
G87,  22  S.  £.  Rep.  848. 

Censtmctton  a  Qaettlon  wf  Law— Context.— The  flren- 
eral  mle  is  that  the  construction  of  all  written  in- 
strnments  is  a  Question  of  law  for  the  court,  and 
that  the  terms  of  every  such  instrument  are  to  be 
understood  in  their  plain,  ordinary,  and  proper 
sense,  and  where  words  have  a  primary  meaning 
they  must  always  be  understood  in  that  sense,  un- 
less the  context  shows  that  they  were  otherwise 
intended.  Holston,  etc.,  Co.  v.  Campbell,  80  Va.  896. 
16  S.  E.  Rep.  27i. 

Technical  WonU  Presamed  to  Be  Used  Technically. 
—In  construing  a  deed  technical  words  are  pre- 
sumed to  have  been  used  technically,  unless  the 
contrary  appears  on  the  face  of  the  instrument ; 
and  words  of  definite  lesral  siflrnificance,  are  to  be 
understood  as  used  in  their  definite  leffal  sense. 
Nye  V.  Lovitt  92  Va.  710, 24  S.  E.  Rep.  845.  In  this  case 
a  grant  to  "Jane  C.  Lovitt,  during*  her  natural  life, 
and  at  her  death  then  to  the  heirs  of  her  body  and 
their  heirs  forever,"  was  construed  to  give  to  the 
heirs  of  the  body  of  Jane  C.  Lovitt  a  contingent  re- 
mainder in  the  land  conveyed,  and  the  persons 
answering  the  description  of  the  "heirs  of  her 
body'*  at  the  time  of  her  deaOi  took  the  fee-simple 
estate. 

Context— Comnljaloner**  Deed.— in  construing  a 
deed,  its  entire  context  must  be  considered ;  and 
where  a  deed  was  made  in  a  pending  suit  by  com- 
missioners appointed  for  that  purpose,  it  was  held, 
that  the  deed  was  to  be  considered  together  with 
the  report  of  the  commissioner  ascertaining  the 
boundaries  of  the  land  so  conveyed,  and  the  de- 
crees directing  and  confirming  the  sale.  Byrd  v. 
Ludlow,  77  Va.  488. 

Cottstnring  Two  Deeds  Together.- Where  a  deed  was 
made  to  correct  a  mistake  and  supply  an  omission 
in  a  previous  deed  between  the  same  parties,  it  was 
proper  for  the  court  to  construe  the  two  deeds  to- 
gether. King  V.  Norfolk,  etc..  R.  Co.,  90  Va.  210,  17 
S.  E.  Rep.  808. 

Bu^  in  construing  one  deed,  another  deed  from  the 
same  grantor  to  a  different  grantee,  which  refers 
to  a  different  subject-matter,  cannot  be  looked  to 
in  order  to  ascertain  the  meaning  of  the  grantor  in 
the  first  deed.  Nye  v.  Lovitt,  98  Va.  710. 24  S.  E.  Rep. 
846. 

Application  of  Rale  In  Shelley's  Case.— in  order  for 
the  rule  in  Shelley's  Case  to  apply  to  a  deed,  the 
word  "heirs"  must  be  used  in  its  technical  sense.  A 
deed  to  the  grantor's  grandson  provided  that  after 
the  death  of  the  grandson  the  estate  should  go  to 
such  persons  as  answered  the  description  of  his 
"heirs  at  his  death."  It  was  held,  that  the  rule  In 
Shelley's  Case  was  not  applicable  to  this  deed,  as 
the  word  "heirs"  was  not  used  in  its  technical  sense, 
and  the  act  of  1785  dispensing  with  words  of  limita- 
tion in  a  grant  of  a  fee-simple  estate,  was  not  in- 
tended to  extend  the  rule  to  cases  to  which  It  did 
not  formerly  apply.    Taylor  v.  Cleary,  29  Gratt.  448. 

B.  ESTATES  CONVEYED. 

1.  Pbopsbtt  CoinrsTKD  IN  GBinSRAIi. 

Deed  Porporting  to  Convey  River  Bed.— The  owner- 
ship of  the  bed  of  a  navigable  river  is  in  the  com- 
monwealth, and  cannot  be  the  subject  of  private 
grant;  a  deed,  therefore,  purporting  to  convey  such 
a  riverbed,  was  held  void.  Home  v.  Richards,  4 
Call  441. 


Bed  of  •  Non-NavlgaUe  Stream.— Where  an  Individ- 
ual  having  title  to  lands  lying  on  both  sides  of  a 
watercourse  not  navigable,  makes  a  deed  to  tbe 
land  lying  on  one  side  thereof  and  bounded  thereby, 
the  grantee  in  such  deed  is  entitled  to  a  moiety  of 
the  bed  of  the  watercourse,  unless  the  deed  clearly 
excludes  such  construction  of  it.  Hayes  v.  Bowman, 
1  Rand.  417;  Mead  v.  Haynes,  8  Rand.  88;  Crenshaw 
V.  Slate  River  Co.,  6  Rand.  246;  Carter  v.  Ry.  Co.,  26 
W.  Va.  644.  But  this  rule  of  course  is  Inapplicable, 
where  the  grantor  reserves  expressly  or  by  impli- 
cation the  bed  of  a  stream  when  granting  the  lands 
on  either  side  thereof.  Carter  v.  Ry.  Co.,  26  W.  Va. 
644. 

Deed  to  Slave  to  Take  Effect  In  Puturo- Increase.— 

Where  a  gift  of  a  slave  woman  was  made,  to  take 
effect  in  futuro,  children  bom  before  the  date  at 
which  the  gift  was  to  take  effect,  were  held  to 
belong  to  the  grantor.  Patterson  v.  Franklin.  7 
Leigh  60a 

Entire  Interest  of  Orantor  Passes.— A  deed  of  con- 
veyance in  which  the  grantors  recited  that  the 
property  conveyed  was  subject  to  a  life  estate,  when 
In  fact  it  was  subject  to  an  estate  for  years  only, 
was  held  good  as  a  transfer  of  the  entire  estate  of 
the  grantors  In  the  property.  Wiseley  v.  Flndlay,  8 
Rand.  861. 

Effect  of  a  Conveyance  to  a  "Mother  and  Her  Chil- 
dren."—The  effect  of  a  conveyance  to  a  mother  and 
her  children  presents  some  confilct  in  Virginia.  In 
the  late  case  of  Vaughan  v.  Vaughan,  97  Va*  822,  88 
S.  E.  Rep.  603,  JXTDGE  RiBLT,  in  a  dictum  said,  that 
such  words  standing  alone  would  undoubtedly  con- 
vey a  joint  estate  to  the  mother  and  her  children. 
There  is  no  doubt  that  this  is  the  plain  and  natural 
import  of  such  words,  but  these  words  have  been 
construed  in  a  number  of  Virginia  cases  to  have  a 
different  effect  The  rule  which  has  been  laid  down 
in  a  long  line  of  Virginia  cases  Is.  that  where  the 
context  and  language  of  the  instrument,  whether  a 
deed  or  will,  taken  together  as  a  whole,  manifests 
an  intention  that  the  mother  shall  take  the  whole 
estate,  although  expressed  to  be  to  her  and  to  her 
children,  the  mentioning  of  the  children  in  such 
case  merely  indicates  the  motive  or  consideration 
for  the  gift,  and  does  not  vest  in  them  any  interest 
in  the  estate.  Rhett  v.  Mason,  18  Oratt  541 :  Mauzy 
V.  Mauzy,  79  Va.  687;  Richardson  v.  Seever,  84  Va. 
260,  4  S.  E.  Rep.  712;  Bain  v.  Buff,  76  Va.  871;  Waller 
V.  CaUett  88  Va.  202,  2  S.  E.  Rep.  282;  Fackler  v. 
Berry,  98  Va.  666, 26  S.  E.  Rep.  887;  Walke  v.  Moore.  95 
Va.  729,  80  S.  E.  Rep.  874:  Jones  v.  Jones.  96  Va.  749, 
89  S.  E.  Rep.  468. 

In  the  recent  case  of  Lindsey  v.  Eckels  (Va.  1901), 
7  Va.  Law  Reg.  547,  the  court  seems  to  approve  the 
dictum  of  Judge  Riklt,  in  Vaughan  v.  Vaughan.  97 
Va.  882, 88  S.  E.  Rep.  608.  Though  the  question  was  not 
squarely  presented  in  this  case,  the  view  expressed 
by  the  court  would  seem  to  indicate  that  should  the 
question  arise  they  would  construe  a  conveyance  to 
a  "mother  and  her  children"  to  carry  a  joint  es- 
tate. 

Deed  to  Two  Persons— Share  of  Each  In  Property.— 
Upon  a  joint  purchase  by  two  parties,  in  the  absence 
of  proof  of  any  agreement  between  them  to  the  con- 
trary, they  are  entitled  to  the  land  in  equal  propor- 
tions.   Jarre tt  v.  Johnson,  11  Oratt.  827. 

Purchase  by  Partners— Effect.— Where  real  estate 
is  purchased  for  partnership  purpose  and  a  convey- 
ance is  made  to  the  partners  in  the  name  of  the 
firm,  the  partners  are  tenants  in  common  of  the 
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estate  and  bold  the  lesral  estate  subject  to  tbe  eqai- 
Ues  of  tbe  partnersblp.    Jones  v.  Neale,  3  P.  &  H.  889. 

Deed  to  Lwid  Which  U  in  Adrerse  Pouesjlon  of 
Anotlior.— A  deed  purporting  to  convey  land  which 
ivas  at  the  date  of  the  deed,  and  continued  to  be.  in 
the  actual  adverse  possession  of  another,  was  held  to 
be  ineffectual  to  pass  title  to  the  grantee  therein. 
Kincheloe  v.  Tracewells,  U  Qratt  687 ;  Early  v.  Gar- 
land, 18  aratt  1. 

Deed  hy  a  Tenant  in  Common— Estate  Conveyed.— A 
deed  from  a  tenant  in  common,  carries  to  his 
ffrantee  only  the  undivided  Interest  of  the  srrantor, 
no  matter  by  what  description  tbe  property  is  con- 
veyed.   Woods  V.  Early,  06  Va.  807,  28  S.  E.  Rep.  874. 

Dead  Assignins  **AII  Debts  Due"  the  Orantor.— A 
tleed  which  assigned  all  the  debts  of  the  grantor 
due  at  the  time  of  the  making  of  the  deed,  was  held 
not  to  pass  debts  contracted,  which  had  not  become 
due  and  payable  at  the  time  of  the  assignment 
Collins  V.  Janey.  8  Leigh  889. 

Under  the  words  in  a  deed,  of  "all  debts  due  to 
the  grantor."  it  was  held,  that  the  Indebtedness  of  a 
partner  of  the  grantor  to  the  partnership  passed  : 
these  words  were  also  held  to  pass  a  claim  which 
the  grantor  had  against  a  foreign  government,  for 
damages  for  the  detention  of  his  ship.  Qriffln  v. 
McCaulay,  7  Gratt  476. 

Shares  in  a  National  Banic— A  deed  which  conveyed 
all  the  grantor's  property  "real  and  personal'*  was 
held  to  embrace  and  convey  all  the  shares  which  he 
owned  in  a  national  bank.  Feckhelmer  v.  Bank,  79 
Va.  8a 

Deed  to  Trees  to  Be  Chosen  by  tbe  Orantee-Aaslffn- 
nent— Where  there  was  a  deed  of  sale  to  timber 
trees  standing,  to  be  chosen  by  the  vendeet  it  was 
held  that  an  interest  passed  which  the  vendee  might 
assign  before  making  the  election  ;  and  the  assignee 
having  chosen  and  marked  the  trees,  he  was  allowed 
to  maintain  trover  upon  a  conversion  of  them  by 
the  vendor,  although  the  vendor  had  no  notice  of 
the  election.    McCk>y  v.  Herbert.  9  Leigh  548. 

Description  in  a  Dead— Property]  Conveyed.— A  deed 
executed  by  a  father  to  his  two  daughters  upon 
certain  trusts,  declared  on  the  face  of  the  deed, 
contained  the  following  clause,  descriptive  of  the 
property  conveyed:  "First.  All  his  household  and 
kitchen  furniture  at  present  at  the  family  residence 
in  tbe  town  of  L.  and  on  the  home  farm;  all  live 
stock,  grain,  hay.  and  products  of  all  kinds;  all  his 
farming  implements  of  every  description  on  the 
home  place  or  Gabbert  land :  all  debts,  claims,  and 
rights  of  recovery  which  the  said  grantor  then 
possessed,  and  any  and  all  other  personal  estate  of 
any  and  every  description  whatsoever."  Held,  that 
this  description  included  all  money  possessed  by  the 
grantor  at  the  time  said  deed  was  executed  and 
delivered,  and  that  any  subsequent  attempt  to 
dispose  of  the  same  by  will  or  otherwise  would  be 
inoperative.  Fry  v.  Feamster.  86  W.  Va.  464,  16  S.  E. 
Rep.  268. 

Right  in  Adjoining  Lands  Passes  by  Deed.— After  the 
conveyance  of  a  parcel  of  land  in  fee  simple,  a  deed 
contained  the  following  clause:  "Also  the  right  of 
digging  for  coal  under  the  adjoining  land  lying  east 
of  said  lot."— and  after  describing  it.  continued, 
"together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  to  the  said  lot  or 
parcel  of  ground  belonging,  with  the  right  of  digging 
for  coal  as  aforesaid,  except  the  right  of  ferry  and 
the  use  of  the  river  shore  for  the  purpose  of  ferrying 
to  and  from  the  same  at  any  place  convenience  may 
require."    Also  a  covenant  warranting  the  lot  or 


parcel  of  ground,  "with  the  right  of  digging  for  coal 
as  aforesaid."  It  was  held,  that  this  was  a  convey- 
ance of  the  absolute  property  in  tbe  coal,  and  the 
grantee  had  the  exclusive  right  to  mine  and  remove 
the  same.    List  v.  Cotts,  4  W.  Va.  648. 

Conveyance  to  **Higli-Water  riark.'*— The  general 
rule  is.  that  a  conveyance  to  "high-water  mark** 
carries  with  it  as  an  incident  of  the  conveyancct  the 
land  between  high  and  low- water  mark.  Tbe 
grantor  may  limit  this  riparian  right  of  the  grantee 
and  exclude  the  land  between  high  and  low-water 
mark  from  the  operation  of  the  deed,  but  his  inten- 
tion to  do  so  must  clearly  appear  from  the  deed. 
Waverly.  etc.,  CJo.  v.  White,  VI  Va.  176.  S3  S.  E.  Bep. 
584:  Groner  v.  Foster,  94  Va.  650.  87  S.  £.  Rei».  48SL 

Remainders— Time  of  Vesting.— Where  conveyance 
is  made  in  trust  for  the  benefit  of  a  wife  for  life, 
and  after  her  death  to  go  to  her  children,  the  cbil' 
dren  who  are  In  existence  at  the  time  of  the  execu- 
tion of  the  deed  take  vested  remainders  at  once. 
and  their  estate  does  not  await  the  expiration  of 
the  life  estate.  Diehl  v.  Cotts  (W.  Va.  1900).  37  S.  E. 
Rep.  646. 

Vested  Remainders— After-Bom  Children.- Where 
land  is  conveyed  to  the  "lawful  heirs"  of  a  husband 
and  wife,  who  have  at  the  time  of  the  conveyance 
children  living,  the  children  living  at  time  of  the 
deed  take  vested  remainders,  which  will  open  up 
and  let  in  after-born  children.  Buford  v.  North 
Roanoke,  etc..  Co.,  90  Va.  418,  18  S.  E.  Rep.  914. 

Deed  In  Consideration  of  Future  Support.— It  is  a 
well-settled  rule  that  where  land  is  conveyed  in 
consideration  of  the  future  support  of  the  grantor, 
or  in  consideration  that  the  grantee  will  pay  him  an 
annuity  for  life,  such  agreement  as  to  the  considera- 
tion, does  not  create  a  lien  upon  the  land  so  con- 
veyed. Brawley  v.  Catron,  8  Leigh  5S8:  McCandlish 
V.  Keen*  18  Gratt.  616.  and  foot-note;  Crim  v.  Hols- 
berry.  48  W.  Va.  667,  86  S.  £.  Rep.  814. 

Deed  CNily  Passes  the  Qrantor's  Interest.— Land  was 
devised  to  a  party  and  his  heirs,  but  if  he  died  with- 
out heirs  the  property  was  to  go  to  a  third  party. 
The  devisee  made  a  deed  to  the  land  dnring^  his  life- 
time and  then  died  without  heirs.  It  was  held,  that 
the  deed  only  passed  the  devisee's  interest  In  the 
land,  and  it  was  impossible  for  the  purchaser  to 
hold  adverse  possession  of  the  land  before  the  death 
of  the  devisee  without  heirs.  Elys  v.  Wynne.  81 
Gratt  884. 

Variance  between  Oranting  Clanse  and  Habendam.— 
A  deed  In  the  granting  clause,  "granted  and  con- 
veyed to  A"  the  land  therein  described,  and  con- 
cluded, "to  have  and  to  hold  to  the  said  B."  It  was 
held  that  this  deed  was  not  sufficient  to  show  title  to 
the  land  in  B.    Cox  v.  Douglass,  80  W.  Va.  175. 

Conveyance  of  **AII  the  Property'*  of  the  QraBtor— 
Effect.— A  conveyance  of  "all  the  estate,  both  real 
and  personal"  to  which  the  grantor  was  "entitled 
in  law  or  equity,  in  possession,  remainder  or  rever- 
sion," was  held  valid  to  pass  the  grantor's  whole 
estate.  But  the  registry  of  a  deed  conveying  land 
by  such  general  description,  is  no  notice  in  law,  to  a 
subsequent  purchaser  of  the  grantor,  of  the  exist- 
ence of  said  deed.    Mundy  v.  Vawter.  8  Gratt.  518. 

Words  of  Purchase— Constriictlon.—By  a  deed  dated 
in  1769,  certain  slaves  were  given  to  a  dauffbter  of 
the  donor,  and  her  husband  for  and  during  their 
natural  lives,  or  that  of  the  longest  liver  of  them: 
and.  after  the  decease  of  them  both,  the  said  slaves 
and  their  Increase  to  be  equally  divided  amonff  the 
heirs  of  her  body;  and.  in  default  of  such  heirs,  to 
return  and  be  divided  equally  between  the  donor's 
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eon  and  other  daaffhter*  their  heirs  and  assigns 
forever.  By  virtue  of  this  deed,  the  first  female 
donee  took  an  estate  for  life  only;  the  words  "heirs 
of  her  body/*  coupled  with  the  words,  "equally  to 
be  divided  between  them,'*  beinff  to  be  construed 
not  as  words  of  limitation,  but  of  purchase,  describ- 
ing the  persons  intended  to  take.  Self  v.  Tune,  6 
Munf.  470. 

Released  Deed— Effect.— Under  the  provision  of 
sec.  2480  of  Code  of  1887  a  release  deed  is  effectual  to 
convey  all  the  riffht.  title,  and  interest  of  the  grantor 
in  the  premises  released,  whether  he  was  at  the 
time  in  the  possession  of  the  premises  or  not  Har- 
man  v.  Steams,  05  Va.  68.  27  S.  E.  Rep.  601. 

Where  Qreater  Take«  a  Purchaje  Money  Mortgage. 
—Where  land  is  conveyed  and  the  purchaser  at  the 
same  time  rives  back  a  mortiraffe  or  other  encum- 
brance to  secure  the  purchase  money,  he  does  not 
thereby  acquire  any  such  seisin  or  interest  as  will 
entitle  his  wife  to  dower,  or  his  creditor  to  subject 
the  land  for  his  debts  discharged  by  the  mortgage. 
In  such  cases,  the  deed  and  the  mortgage  are  re- 
garded as  parts  of  the  same  contract,  and  constitute 
but  a  single  transaction,  investing  the  purchaser 
with  seisin  for  a  transitory  instant  only.  In  the 
same  manner  a  deed  of  defeasance  forms  with  the 
principal  deed  but  one  agreement,  although  it  be 
by  separate  and  distinct  instruments.  Gilliam  v. 
Hoore,  4  Leigh  82;  Wilson  v.  Davisson,  2  Rob.  884; 
Summers  v.  Dame,  81  Qratt  701;  Cowardin  v. 
Anderson.  78  Va.  80;  Straus  v.  Bodeker,  88  Va.  543,  10 
S.  £.  Rep.  570;  Roush  v.  Miller.  80  W.  Va.  688,  20  S. 
£.  Rep.  668;  George  v.  Cooper.  15  W.  Va.  666;  Hurst 
Y.  Dulaney,  87  Va.  444, 12  S.  E.  Rep.  800. 

If  both  instruments  bear  date  the  same  day*  it 
will  be  presumed  that  they  were  executed  at  the 
same  time  in  the  absence  of  proof  to  the  contrary. 
And  even  where  the  mortgage  bore  date  subse- 
quently to  the  date  of  conveyance,  and  it  appeared 
that  they  were  acknowledged  on  the  same  day  and 
recorded  at  the  same  time,  it  was  held,  that  it 
might  be  Inferred  that  they  were  executed  together, 
and  intended  to  take  effect  at  the  same  time.  Sum- 
mers V.  Darne,  81  Gratt.  791.  As  to  the  effect  of  deed 
of  trust  to  secure  purchase  money,  see  generally, 
monographic  note  on  "Deeds  of  Trust** 

Deed  of  Trust  to  Secure  Part  of  the  Purchase  Money 
— Effect.— A  conveyance  was  made  to  a  husband,  who 
as  a  part  of  the  same  transaction,  reconveyed  It  to 
a  trustee  to  secure  two-thirds  of  the  purchase 
money,  although  none  of  the  purchase  money 
had  been  paid.  He  subsequently  sold  the  land 
to  his  grantor  for  the  amount  agreed  to  be  paid 
by  him,  and  conveyed  same  to  his  grantor  by 
a  deed  from  himself  and  wife,  which  was  lost  be- 
fore being  admitted  to  record.  It  was  held,  that 
whatever  might  be  the  claim  of  the  wife  on  the 
one-third  of  the  purchase  price  for  which  no  lien 
was  reserved,  she  had  no  claim  on  the  land  for 
dower.  Building,  etc.,  Co.  v.  Fray,  06  Va.  550,  32  S.  E. 
Rep.  58. 

Proviso  In  a  Deed  as  to  Boundaries— Present  Grant— 
A  party  agreed  to  sell  a  tract  of  land,  parcel  of  a 
larger  tract  held  by  him.  to  consist  of  equal  quanti- 
ties of  bottom  and  hill  land,  the  boundaries  of  the 
bottom  being  fixed,  but  its  quantity  unknown.  The 
grantor  by  deed  conveyed  a  tract  of  land  within 
specified  bounds  supposed  to  contain  equal  quantities 
of  bottom  and  hill  land,  with  a  proviso,  Inserted  af- 
ter the  conveying  part  of  the  deed,  that  if  the  spec- 
ified bounds  contained  less,  or  contained  more,  hill 
than  bottom,  in  the  one   case,  one  of    the    lines 


described  in  the  deed  should  be  drawn  in  so  as  to 
exclude  the  excess  of  hill  land,  and  in  the  other 
case,  that  the  same  line  should  be  thrown  out  so  as  to 
include  as  much  of  hill  as  bottom.  It  was  found  by 
survey  that  the  lines  described  In  the  deed,  con- 
tained seventy-«ix  acres  less  of  hill  than  bottom, 
so  that  the  line  specified  in  the  proviso  was  thrown 
further  out  to  include  the  seventy-six  acres  of  hill. 
It  was  held,  that  the  proviso  was  not  a  mere  con- 
tract to  convey  the  additional  seventy-six  acres  of 
hill  land,  but  that  the  seventy-six  acres  of  hill 
land  were  conveyed  by  the  deed,  and  that  with  suffi- 
cient certainty.    Richards  v.  Mercer.  1  Leigh  125. 

Meaning  of  the  Word  '^Contiguous.**— Where  land 
was  described  in  the  deed  as  a  certain  "estate  and 
the  lands  contiguous  thereto.*'  a  tract  of  land  sepa- 
rated therefrom  by  intervening  lands  of  other  par- 
ties, and  distant  three-quarters  of  a  mile,  was  held 
not  to  be  embraced  within  the  deed.  HoLston,  etc, 
Co.  V.  Campbell,  80  Va.  806,  16  S.  E.  Rep.  274. 

Grant  to  a  Town— Rights  of  the  Town.— An  act  of  as- 
sembly of  1700,  provided,  that  a  deed  of  conveyance 
made  by  James  M.  Marshall,  to  the  justices  of  the 
county  of  Frederick,  and  the  mayor  and  aldermen 
of  the  borough  of  Winchester,  for  the  public  square, 
occupied  by  the  county  buildings,  should  be  as  good 
and  valid  as  if  such  deed  had  been  made  to  an  indi- 
vidual. It  was  held,  that  this  lact  did  not  confer 
upon  the  city  of  Winchester  the  exclusive  right  to 
determine  and  direct  the  uses  to  which  the  property 
should  be  applied.  County  of  Frederick  v.  City  of 
Winchester.  84  Va.  467,  4  S.  E.  Rep.  844. 

Effect  of  a  Conveyance  "Forever  to  Hold  for  Life.**— 
A  deed  conveyed  land  to  the  grantee  forever,  to 
hold  for  his  lifetime.  In  such  case  as  the  premises 
would  only  convey  a  fee  by  virtue  of  the  statute, 
and  by  the  statute  the  whole  deed  was  to  be  looked 
to  in  order  to  ascertain  what  estate  was  intended  to 
be  passed,  it  was  held,  that  the  Aa&^ndttm  in  this  deed 
was  not  void,  but  was  valid  to  pass  the  life  estate 
to  the  grantee.    Humphrey  v.  Foster,  18  Gratt  658. 

Effect  of  a  Second  Deed  by  a  Orantor.— The  owner 
of  land  having  conveyed  it  by  deed  duly  executed 
and  delivered,  a  second  deed  from  him  to  the  same 
grantee  is  wholly  inoperative.  Evans  v.  Spurgin, 
6  Gratt  107. 

9.  EASBMBirrs  andAppurtemangss. 

RlghU  Which  Pass  as  an  Incident  to  the  Orant— 

Where  property  is  conveyed,  everything  which  be- 
longs to  it  or  which  Is  used  with  it  and  which  is 
reasonably  essential  to  Its  enjoyment  whether  spe- 
cially mentioned  therein  or  not  passes  as  Incident 
to  the  principal  thing,  or  as  a  part  of  it  Scott  v. 
'Moore,  06  Va.  668,  87  S.  E.  Rep.  843. 

A  conveyance  of  property  to  which  an  easement  is 
appurtenant  and  without  which  the  easement  can- 
not be  granted,  made  by  an  assignee  in  bankruptcy, 
implies  the  transfer  of  the  easement  with  the  prop- 
erty—notwithstanding it  does  not  appear  that  the 
use  of  the  easement  was  necessary  to  the  enjoyment 
of  the  property,  or  that  at  the  time  of  the  convey- 
ance the  easement  was,  in  fact  used  with  the  prop- 
erty.   Warren  v.  Syme,  7  W.  Va.  474. 

Oeneral  Rules  tu  to  Basement  and  Appurtenances.— 

Where,  at  the  time  of  the  purchase  of  real  estate, 
there  is  a  road,  or  right  of  way,  used  by  the  public, 
such  as  a  public  highway,  or  a  road  used  so  long 
that  there  may  be  a  presumption  of  a  dedication  to 
the  public,  the  purchaser  takes  this  land  sub- 
ject to  such  right:  and  he  is  not  protected  even 
by  deed  of  warranty  against  incumbrances.    Dea- 
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cons  V.  Doyle,  78  Va.  286;  Jordan  v.  Eve,  81  Gratt  1: 
Patton  V.  Quarrler,  18  W.  Va.  447. 

Wbere  no  private  right  of  way  or  other  easement 
is  reserved  in  tbe  deed  itself,  and  the  purchaser  has 
no  notice  of  any  such  claim,  he  takes  the  property 
without  the  burden  of  any  such  claim,  either  from 
the  srantor  or  any  person  clatmincr  under  him. 
Deacons  v.  Doyle,  78  Va.  288;  Scott  v.  Beutel,  28 
Gratt.  1;  Patton  v.  Quarrler,  18  W.  Va.  447. 

Where  the  deed  conveys,  without  reservation,  the 
ffrantee  takes  all  conveyed  by  the  deed  unincum- 
bered, unless  in  some  way  notice  is  brought  home  to 
him  that  the  land  is  sold  subject  to  the  incumbrances 
of  some  easement  or  privileg-e  in  another  person,  or 
in  the  public.  Deacons  v.  Doyle,  75  Va.  268;  Patton 
V.  Quarrler,  18  W.  Va.  447. 

Present  Qrant—Easeaieiit  by  Inpllcatioii.— A  writ- 
ing- between  parties,  signed  and  sealed,  by  which 
the  owner  of  a  lot  and  the  owners  of  other  adjacent 
lots,  agree  that  the  latter,  who  sunk  a  well  on  the 
lot  of  the  former,  should  have  access  to  it  forever, 
and  might  use  water  from  it  at  all  times— the  writ- 
ing Indicating  that  the  parties  contemplated  no 
other  assurances,  was  held  to  be  a  present  grant 
of  the  rlffht  to  use  the  well.  Such  a  deed  though  it 
contains  no  express  declaration  that  the  ri^ht 
granted  should  pertain  to  the  adjacent  lots,  but 
provides  that  neither  of  the  grantees  should  dis- 
pose of  the  easement  unless  at  the  same  time  he 
should  dispose  of  his  lot,  was  held  to  annex  a  servi- 
tude by  implication  to  the  respective  lots,  as  an 
easement  appurtenant  to  each.  Warren  v.  Syme,  7 
W.  Va.  474. 

Bsjenent  Appurtenmnt— Restraint  npon  Alienation. 
—A  provision  in  a  deed,  creating  a  servitude  upon 
an  estate  and  annexing  to  it  another  estate,  as  an 
easement  appurtenant  to  the  latter,  declaring  that 
the  grantee  shall  not  dispose  of  the  easement  sepa- 
rately from  the  property  to  which  it  is  annexed,  is 
not  a  restraint  upon  alienation  that  is  objection- 
able.   Warren  v.  Syme,  7  W.  Va.  474. 

Right  of  Drainage— NeoeMlty  for  a  Deed.— The  right 
of  drainage  through  the  lands  of  another  is  an 
easement  requiring  for  its  enjoyment  an  interest 
in  such  lands  which  cannot  be  conferred  except  by 
deed  of  conveyance  in  writing.  Plfer  v.  Brown,  48 
W.  Va.  418,  27  S.  E.  Rep.  809. 

Grant  Does  Not  Create  an  Basement— West  Virginia 
Statute.— When  the  owner  of  two  tracts  of  land  has 
used  a  way  to  and  from  one,  over  the  other,  no  mat- 
ter how  long,  and  he  grants  the  former  tract  with- 
out mention  of  any  way,  unless  the  way  is  necessary 
to  the  enjoyment  of  the  tract  granted,  the  mere 
grant  of  the  land  does  not  create  or  confer  a  way 
appendant,  appurtenant,  or  in  gross.  The  statutory 
declaration  that  a  deed  unless  an  exception  be  con- 
tained therein,  shall  be  construed  to  include  appur- 
tenances, does  not  apply  to  the  creation  of  easements, 
but  only  to  the  transfer  of  those  already  existing. 
Standiford  v.  Goudy,  6  W.  Va.  864.  Upon  the  sub- 
ject of  easements  and  appurtenances,  see  generally, 
monographic  noU  on  "Easements**  appended  to 
Hardy  v.  McCuUouffh,  28  Gratt.  281. 

C.  RESERVATIONS  AND  EXCEPTIONS. 

Reservation  in  a  Deed  Must  Be  CerUln.— Where 
there  is  an  intention  on  the  part  of  the  grantor  to 
except  from  the  operation  of  the  deed  certain  land 
which  would  otherwise  be  covered  by  such  deed, 
the  land  intended  to  be  excepted  must  be  described 
with  certainty  in  order  to  withdraw  it  from  the 
operation  of  the  deed.  Butcher  v.  Creel,  9  Gratt 
201. 


But  uncertainty  In  a  reservation  in  a  deed  may 
be  cured  by  the  election  of  the  grantor:  bnt  nadi 
election  must  be  made  within  a  reasonable  time. 
Benn  v.  Hatcher.  81  Va.  28. 

Reservation  of  a  Vendor's  Lien— Gqvitable  Bstnte.— 
A  vendor's  lien  may  be  reserved  on  the  face  of  a 
deed  conveying  an  equitable  as  well  as  a  leffal  estate, 
and  in  the  absence  of  fraud  or  injustice,  the  vendor 
may  take  a  reconveyance  of  the  property  conveyed 
in  discharge  of  the  balance  of  the  purchase  price. 
If,  however,  such  reconveyance  be  set  aside,  the 
vendor's  lien,  in  the  absence  of  fraud  or  injustice, 
will  be  revived  and  enforced  for  the  beneat  of  the 
vendor.  In  such  case,  the  doctrine  of  estoppel  has 
no  application.  Dlngns  v.  Minneapolis,  etc.  Co..  tS 
Va.  787, 87  S.  E.  Rep.  888. 

Construction  of  a  Reservation.— A  deed  of  oonrey- 
ance  contained  the  following  clause:  "The  partlesof 
the  first  part  reserve  unto  themselves  and  do  not  con- 
vey by  this  deed,  the  equalone-half  part  of  the  usual 
royalty  of  one-eighth  of  all  the  petroleum  or  oil  in 
and  underlying  the  tract  of  land  hereby  conveyed." 
This  provision  was  held  to  be  an  exception  from  the 
operation  of  said  deed,  reserved  to  the  grantors,  of 
the  title  in  fee  to  the  one-sixteenth  of  the  oil  in  place 
in  and  underlying  said  tract  of  land,  and  to  be 
delivered  to  them  when  produced  as  royalty,  with- 
out expense  to  them  for  production.  Harris  r.  Oobb 
(W.  Va.  1901),  88  S.  E.  Rep.  BSO. 

Reservation  of  a  Tract  Already  5old  bat  to  WUck 
No  Deed  Has  Been  Made.— A  deed  convesrincr  a  tract 
of  land  by  boundary,  excluded  a  tract  of  fifty  acres, 
theretofore  sold  to  another,  other  than  the  ffrantee 
in  such  deed.  This  deed  was  held  not  to  pass  the 
title  to  the  fifty  acres  excluded,  even  thonffh  no 
deed  for  said  fifty  acres  had  been  made  to  soch 
other  person  who  purchased  It  Low  v.  Settle,  S 
W.  Va.  000, 9  S.  E.  Rep.  982. 

Retaining  a  Narrow  Strip  of  Land  Pi  e ■■yiyllen.— 
Generally,  it  will  not  be  presumed  that  a  party 
granting  land  intends  to  retain  a  long  narrow  strip 
next  to  one  of  his  lines:  bnt  if  the  courses  and  dis- 
tances approximate  closely  to  a  line  or  comer  of  the 
tract  owned  by  the  grantor—especially  if  the  descrip- 
tion in  the  deed  corresponds,  exactly  or  snbstan- 
tially,  with  the  description  in  the  title  papers  under 
which  the  land  is  held— it  will  be  presumed  that  the 
lines  mentioned  are  intended  to  reach  the  comers 
and  run  with  the  lines  of  the  tract,  thonirh  the  trees 
marked  and  described  have  disappeared  before  the 
making  of  the  deed.  W.  M.  &  M.  Ga  ▼.  Peytona  C 
C.  Co.,  8  W.  Va.  408. 

Sapportof  tbe  Grantor  as  Consldemtloii— Bflect— 
By  deed,  land  was  conveyed  upon  a  consideratioa 
that  the  grantees  would  support  the  grantor  for 
life.  The  deed  taken  as  a  whole  showed  the  lnten> 
tion  to  be  to  charge  the  real  estate  conveyed  as 
security  for  the  performance  of  the  conslderatioo. 
It  was  held  not  necessary  that  a  lien  on  the  land  for 
such  support  should  be  expressly  reserved  on  the 
face  of  the  deed.  McClure  ▼.  Cook,  89  W.  Va.  839. 88 
S.  E.  Rep.  618. 

D.  CONDITIONS. 

Whether  a  Condition  Is  Precedent  or  gMliSHnnsst 
Depends  upon  Intention  of  tiie  Partlcn.--Whether  a 
condition  contained  in  a  deed  is  a  condition  pre- 
cedent or  subsequent,  is  a  question  of  intention  in 
the  grantor,  to  be  gathered  from  the  whole  instru- 
ment. But  whether  the  condition  be  precedent  or 
subsequent,  if  the  act  of  the  party  who  imposed  the 
condition  makes  its  performance  impossible,  or 
unnecessary,  the  condition  Is  no  longer  bindinjr*  and 
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tlie  estate  conveyed  by  the  deed,  in  whlcb  it  is  con- 
tained, is  discharg-ed  tberefrom.  Jones  ▼.  Chesa- 
peake, etc.,  R.  Co.,  14  W.  Va.  614. 

Qeneral  Words  Insnfflcletit  to  Create  m  Condition.— 
When,  in  a  deed  of  barsrain  and  sale,  made  by  a 
contributor  to  an  incorporated  academy,  the  daase 
of  conveyance  to  the  president  and  trustees  Is 
accompanied  by  general  words,  that,  alone,  micrht 
or  miffht  not  create  or  imply  a  condition,  upon  the 
failure  to  perform  which  the  estate  in  the  president 
and  trustees  would,  ipso  facto,  or  upon  entry,  deter- 
mine and  revert  to  the  bargainor,  followed  by 
words  declaring  and  defining  a  condition  on  which 
the  estate  will  revert:  and.  in  a  subsequent  deed, 
without  the  appearance  of  any  other  intent  than 
the  release  and  extinguishment  of  the  right  of 
reverter,  the  general  words  are  transcribed,  and 
the  special  provision  is  omitted— the  former  words 
are  not  construed  to  create  or  imply  such  a  condi- 
tion.   Mercer  Academy  v.  Rusk.  8  W.  Va.  878. 

Condition  for  tlw  Benefit  of  mStrmmgw  to  tlio  Deed.— 
A  condition  reserved  in  a  common-law  conveyance, 
for  the  benefit  of  a  stranger  to  the  deed  is  void,  and 
a  court  of  equity  will  not  enforce  as  a  charge,  a 
provision  in  a  deed,  which  was  void  at  law,  as  a 
condition.    Kellam  v.  Kellam.  8  P.  A  H.  867. 

ineonslstont  Conditions.  —  Stipulations,  reserva- 
tions, exceptions,  or  conditions  in  a  deed,  which  are 
inconsistent  with,  and  tend  to  depreciate  or  destroy, 
the  estate  or  interest  granted,  are  void.  Riddle  v. 
Town  of  Charleston.  48  W.  Va.  7M,  88  S.  £.  Rep.  880. 

Restraint  upon  Allenntiott.— The  unlimited  power 
of  alienation  is  an  essential  incident  of  a  fee-simple 
estate. '  Therefore,  where  a  deed  conveyed  land  to 
four  grantors  in  fee  simple,  a  subsequent  clause 
iriving  one  of  them  power  to  dispose  of  the  whole  at 
lier  pleasure  was  held  invalid,  applying  the  rule 
tbat  where  two  clauses  in  a  deed  are  repugnant  the 
first  shall  prevail.  Blair  v.  Muse,  88  Va.  288.  2>S.  E. 
Rep.  81. 

Distinction  between  m  Condition  and  a  Cliarre.— A 
provision  in  a  deed  declaring-  that  the  property  con- 
veyed should  be  subject  to  the  maintenance  of  the 
fl-rantor,  was  held  not  to  be  a  condition  upon  the 
l!>reaking  of  which  the  grantor  might  re-enter,  but 
vras  simply  a  charge  upon  the  land,  and  only  en- 
forcible  in  equity.    Pownal  v.  Taylor.  10  Leigh  178. 

Orant  for  a  Partlcnlar  Porpoee  Is  Not  upon  Condi- 
tion.—A  grant  of  land  was  made  for  a  consideration 
to  a  trustee  upon  a  trust  that  he  should  "at  all  times 
permit  all  the  white  religious  societies  of  Christians 
and  members  of  such  societies  to  use  the  land  as  a 
common  burying  ground  and  for  no  other  purpose." 
This  was  held  not  to  be  a  grant  upon  a  condition 
subsequent  and  the  heirs  of  the  grantor  who 
brought  ejectment  after  it  had  ceased  to  be  used 
for  the  purpose  named  in  the  deed,  failed  in  their 
action.    Brown  v.  Caldwell,  88  W.  Va.  180. 

Qrant  of  Land  to  a  riunlclpallty  upon  Condition- 
Construction.— A  party  granted  to  a  corporation  of  a 
town,  having  by  charter  a  general  power  to  pur- 
chase and  hold  lands,  an  acre  of  ground  for  the  use 
of  the  town  for  the  purpose  mentioned  in  the  deed. 
The  deed  then  stated  that  the  land  was  granted  in 
consideration  of  the  courthouse  and  jail  having 
been  built  thereon,  and  also  in  consideration  that 
the  said  courthouse  and  jail,  and  the  judiciary 
proceedings  of  the  town,  should  be  continued  to  be 
kept  and  held  upon  the  premises;  with  a  covenant 
by  the  grantor  that  the  corporation  should  peacea- 
bly enjoy  the  property  so  long  as  the  judicial  pro- 
ceedings of  the  town  should  continue  to  be  held 


thereon:  and  with  a  proviso  that  in  case  the  judicial 
proceedings  should  ever  be  discontinued  to  be  held 
on  the  land  thereby  conveyed  for  that  purpose, 
the  property  should  revest  in  the  grantor.  The 
courthouse  and  jail  and  the  judicial  proceedings  of 
the  town  continued  to  be  maintained  and  held  on 
the  land  so  granted:  but  the  corporation  erected 
other  buildings  thereon,  and  leased  them  to  indiirid- 
uals.  It  was  held,  such  use  of  the  land  was  compe- 
tent to  the  corporation,  under  the  terms  of  the 
grant  and  the  grantor  had  no  riffht  to  interfere. 
Boiling  V.  Mayor,  8  Leiffh  284.  See  also,  Crow  v. 
Supervisors,  6  W.  Va.  246. 

Breach  of  a  Condition  SniMoqnent— Bffoct.— At  com- 
mon law  where  there  was  a  breach  of  a  condition 
subsequent  in  a  deed  granting  land,  it  was  necessary 
that  there  should  be  an  entry  by  the  grantor  or  his 
heirs  in  ^rder  to  work  a  forfeiture  of  the  estate. 
In  West  Virginia  (and  in  Virginia  also,  see  Va. 
Code,  1887,  sec.  2706  et  seq.)  the  necessity  of  entry  by 
the  grantor  of  his  heirs  has  been  abolished  by 
statute,  and  the  grantor  may  maintain  ejectment 
upon  the  failure  of  the  grantee  to  perform  the  con- 
dition by  which  his  estate  is  determined.  Martin  v. 
Ohio  R.  R.  Co..  87  W.  Va.  848. 16  S.  E.  Rep.  680. 

Right  of  Ro-entry  for  Rent  in  Arrear.— Where  a 
deed  was  made  reserving  a  yearl}*  rent  with  a  con- 
dition that  the  grantor  might  re-enter  if  the  rent 
was  not  paid,  after  demand  made  upon  the  premises, 
if  no  property  was  found  on  the  land,  whereof  dis- 
tress could  be  made,  it  was  held  that  the  grantor, 
upon  demand  made,  and  failure  to  pay,  no  property 
being  found  on  the  land,  might  re-enter,  and  grant 
over  to  another.    Wartenbyv.  Moran,  8  Call  481. 

£.  WARRANTIES. 

Kinds  of  Warranties.— Warranties  of  title  in  con- 
veyances are  either  "general"  or  "speciaL"  If  the 
grantor  would  limit  his  liability,  he  must  insert  a 
covenant  of  "special  warranty."  If  he  does  not  do 
so.  but  conveys  with  "warranty,"  the  covenant  must 
be  regarded  as  a  general  warranty,  as  the  deed  is 
always  construed  moststrong-ly  against  the  grantor. 
Allen  V.  Yeater,  17  W.  Va.  128. 

No  Impllod  Warranty  upon  a  Orant  of  Land.— A  grant 
of  land  is  a  mere  transfer  of  such  title  or  right 
thereto  as  the  grantor,  at  the  time  of  the  grant 
may  hold  or  have,  absolutely  or  contingently.  A 
grant  does  not  imply  an  assertion  of  title  in  the 
grantor,  or  a  covenant  with  the  grantee  to  warrant 
the  land.  W.  M.  A  M.  Co.  v.  Peytona  C.  a  Co..  8  W. 
Va,406. 

Though  the  grantor  has  an  equitable  estate  at 
the  time  of  a  conveyance,  if  there  is  no  general 
warranty,  and  no  recital  in  the  deed  that  the 
grantor  has  a  legal  estate,  such  deed  only  gives  a 
lien  on  the  equitable  estate,  and  does  not  operate 
by  way  of  estoppel  as  to  a  leg^al  estate  afterwards 
acquired.    Doswell  v.  Buchanan,  8  Leigh  866. 

Where  a  vendor  by  his  deed  conveys  a  tract  of 
land  by  metes  and  bounds,  for  an  entire  sum.  stat- 
ing in  his  deed  the  quantity  to  be  a  definite  number 
of  acres,  this  on  its  face  is  a  sale  not  by  the  acre, 
but  in  gross,  and  prima  fade  without  any  implied 
warranty  of  quantity.  Hansford  v.  Chesapeake 
Coal  Co..  22  W.  Va.  71;  Anderson  v.  Snyder.  21 
W.  Va.  682. 

Tlie  Warranty  Cannot  Enlarge  the  Estate  Conveyed. 
—Where  a  deed  conveyed  the  "entire  interest"  of 
the  grantor  In  certain  lands,  and  contained  a  clause 
of  general  warranty,  it  was  held  that  the  warranty 
was  limited  and  restricted  to  the  interest  conveyed, 
and  did  not  warrant  the  land,  as  a  covenant  of 
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warranty  applies  to  tlie  estate    conveyed,  and  it 
cannot  enlarge  that  estate.    Hall  ▼.  Hull,  S6  W.  Va. 
156, 13  S.  E.  Rep.  49. 
Application  of  Warraiitles  to  tiie  Land  Conveyed.— 

Wben  a  grantor,  bavlnff  title  to  a  part  of  a  tract  of 
land,  but  not  in  fact  having-  title  to  the  residue 
thereof,  covenants  to  warrant  generally  a  quantity 
not  exceeding  that  to  which  he  has  title,  and  to  war- 
rant specially  a  quantity  equal  to  or  exceeding  that 

to  which  he  has  not  title,  the  covenant  of  general 
warranty  will  be  construed  as  applicable  to  the 
land  to  which  the  covenantor  has  title,  and  the  cov- 
enant  of  special  warranty,  to  the  land  to  which  he 
has  not  title.  W.  M.  &  M.  CJo.  v.  Peytona  C.  C.  Ck).,  8 
W.  Va.  406. 

Bncambrance  on  Property  Conveyed— Bffect  of  War- 
ranty.—A  person  bought  land  and  took  from  his 
vendor  a  deed  with  general  warranty.  Tlie  land  at 
the  time  of  the  conveyance  was  encumbered  with  a 
deed  of  trust  executed  by  his  vendor.  It  was  held 
that  such  purchaser  had  the  right  to  have  the  un- 
paid purchase  money  remaining  in  his  hands 
applied  to  the  discharge  of  the  said  trust  debt,  the 
same  not  being  otherwise  satisfied.  Douglass  v. 
Rutherford,  26  W.  Va.  708. 

Deficiency  in  the  L4ind— Effect.— A  vendor  sold  a 
tract  of  land  at  a  specified  price  without  specifying 
in  the  written  contract  of  sale  the  quantity  of  land 
sold,  and  bound  himself  to  make  a  good  deed  to  the 
purchaser  therefor,  and  he  afterwards  conveyed 
the  land  by  deed  with  general  warranty,  giving 
metes  and  bounds,  and  describing  the  tract  as  con- 
taining a  fixed  number  of  acres,  more  or  less.  It 
was  shown  by  parol  proof,  that  at  the  time  of  the 
sale  the  vendor  represented  the  tract  as  containing 
the  number  of  acres  mentioned  in  the  deed,  and 
that  on  the  faith  of  this  representation  the  vendee 
made  the  purchase,  and  it  was  subsequently  discov- 
ered that  the  quantity  was  materially  less  than  that 
specified  in  the  deed.  It  was  held  that  in  the  ab- 
sence of  proof  that  the  sale  was  one  of  hazard,  the 
vendee  was  entitled  in  a  court  of  equity,  to  compen- 
sation for  the  deficiency  in  the  land.  Sine  v.  Fox,  88 
W.  Va.  581. 11  S.  E.  Rep.  218;  Depue  v.  Sergent,  21  W. 
Va.  320. 

Basements  on  Land  Conveyed— Bffect  of  Warranty.— 
Land  lying  on  the  Ohio  river  was  conveyed  by  a 
deed  of  general  warranty,  and  called  for  low-water 
mark  on  said  river  as  one  of  its  boundaries.  It  was 
held,  that  the  warranty  was  not  broken  by  reason 
of  the  fact  that  the  public  owned  an  easement 
therein,  and  the  state,  or  one  of  its  municipal  cor- 
porations, had  perpetually  enjoined  the  purchaser 
from  building  a  wharf  or  private  landing  on  the 
land  below  high-water  mark,  without  obtaining  a 
license  to  do  so.  Barre  v.  Flemings.  29  W.  Va.  814, 1 
S.  E.  Rep.  781. 

Sulieequently-Acquired  Title— Bffect— The  general 
rule  is  that  where  land  is  conveyed  without  war- 
ranty, the  grantor  is  not  estopped  from  setting  up 
an  after-acquired  title.  Doswell  v.  Buchanan,  3 
Leigh  866. 

But  where  a  conveyance  recites  expressly  or  im- 
pliedly, that  the  grantor  is  seized  of  a  particular 
estate  which  it  purports  to  convey,  the  grantor  is 
estopped  to  deny  that  such  estate  passed,  although 
there  is  no  warranty  whatever.  Reynolds  v.  Cook, 
88  Va.  817,  8  S.  E.  Rep.  710:  Townsend  v.  Outten.  95 
Va.  686,  28  S.  £.  Rep.  968. 

Where  land  conveyed  with  general  warranty 
is  not  owned  by  the  grantor  at  the  time,  but 
is    subsequently    acquired     by  him,   such    acqui- 


sition enures  to  the  benefit  of  the  grantee,  because 
the  grantor  is  estopped  to  deny,  against  the  terms 
of  his  own  warranty,  that  he  had  the  title  in  ques- 
tion :  but  it  does  not  operate  actually  to  transfer  the 
estate  subsequently  acquired.    In  fines,  feoffments 
and  other  common-law  recoveries,  the  warranty  not 
only  precluded  the  grantor  or  feoffor,  but  actually 
transferred  the  after-acquired  estate  or  interest  to 
the  grantee  or  feoffee.    Burtners  v.  Keran,  S4Gratt. 
42;  Raines  v.  Walker,  77  Va.  92;  Gregory  v.  Peoples, 
80  Va.  866.    Upon  the  subject  of  estoppel  by  deed,  see 
generally,  monographic  note  on  "Estoppel"  appended 
to  Bower  V.  McCormick,  28  Gratt.  3ia 

Release  of  Interest— Subsequent  Assertipa  of  Title.— 
The  grantee  in  a  deed  released  all  her  interest  in  the 
property  conveyed,  in  consideration  of  the  convey- 
ance to  her  of  other  property  by  the  grantor,  which 
last-mentioned  conveyance  was  made  on  condition 
that  she  should  execute  such  release.  It  was  held, 
that  she  could  not  thereafter  assert  any  title  or 
interest  under  the  first-mentioned  deed.  Townsend 
V.  Outten,  96  Va.  636,  28  S.  E.  Rep.  968. 

Operation  of  a  Warranty  upon  a  Contingent  tttmmlm^ 
der.— Under  the  Va.  statute  (Code  of  1887.  S  MI8> 
which  provides  that  "any  Interest  or  claim  to  real 
estate  may  be  disposed  of  by  deed,"  a  contingent 
remainder  may  be  conveyed  by  deed;  and  a  convey- 
ance of  a  contingent  remainder,  where  made  with 
general  warranty  of  title,  was  held  to  operate  as  an 
estoppel  against  the  grantor  who  subseqaently 
claimed  that  he  had  no  estate  in  the  land  at  the  time 
of  the  conveyance.  Young  v.  Young,  80  Va.  07S.  17 
S.  E.  Rep.  470;  Burtners  v.  Keran,  24  Gratt.  42. 

When  a  Deed  with  Warranty  Amounts  to  Bvlctiea.- 
Where  at  the  time  of  a  conveyance  of  land  with 
general  warranty,  the  land  conveyed  is  actually  in 
possession  of  a  third  party  holding  the  same  nnder 
a  paramount  title,  the  conveyance  in  itself  amounts 
to  an  eviction  eo  ifutanti.  Rex  v.  Creel,  22  W.  Va.  S73. 
Conveyances  nnder  the  Statute  of  Uses. —Convey- 
ances operating  under  the  statute  of  uses  only  pass 
such  estate  as  a  grantor  had  at  the  time:  the 
warranty  merely  serving  as  a  remedy,  or  operating^ 
to  estop  the  grantor  from  denying  the  ownership  of 
the  estate  at  the  time  of  the  execution  of  the 
conveyance.    Burtners  v.  Keran,  24  Gratt.  4S. 

Deed  of  Lease  and  Release.— A  deed  of  lease  and 
release  with  warranty,  only  conveys  what  the 
grantor  may  lawfully  convey.  Carter  v.  Tyter,  I 
Call  166. 

Bffect  of  a  Deed  of  Bargain  and  Sale.— A  bargain 
and  sale  of  land.  Intended,  under  the  statute  on  the 
subject  to  operate  as  a  present  conveyance  or 
transfer,  is  not  an  assertion  of  title  that  will  estop 
the  bargainor,  his  heirs  or  assignees,  from  sub- 
sequent assertion  of  an  after-acquired  title,  and 
does  not  imply  a  covenant  of  warrant-  W.  BI.  ^ 
M.  Co.  V.  Peytona  C.  C.  Co..  8  W.  Va.  40a 

Special  Warranty— Bfiect—A  covenant  of  special 
warranty  is  not  Intended  to  bind  the  covenantor 
to  indemnify  the  covenantee  against  eviction  or 
damage  by  reason  of  any  title  or  claim,  not  at  the 
time  of  the  execution  of  the  covenant,  in  the  cove- 
nantor or  some  person  acquiring  it  from  or  throngb 
him.  W.  M.  &  M.  Co.  v.  Peytona  C.  C.  Co..  8  W.  Va. 
406. 

If  at  the  time  of  the  execution  of  a  grant  or  bar* 
gain  and  sale  of  land,  with  a  covenant  of  special 
warranty,  the  title  to  the  land  be  in  a  third  person, 
not  because  of  any  act  or  default  of  the  covenantor, 
and  such  person  afterwards  asserts  and  enforces 
the  title  against  the  covenantee,  the  covenant  Is 
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not  thereby  broken,  and  tbe  coyenantor  is  in  no  way 
responsible.  In  sncb  case,  if  the  covenantor,  him- 
self afterwards  acquires  the  title  to  the  land,  the  title 
does  not,  by  reason  of  the  special  warranty,  vest 
in  the  convenantee,  and  the  covenantor  is  not 
estopped  to  assert  it  or  grant  it  to  another.  W.  M. 
A  M.  Ck>.  V.  Peytona  C.  C.  Ck).,  8  W.  Va.  406. 

What  Does  Not  Amount  to  m  Covenant.— In  a  deed 
of  conveyance  of  a  freehold  estate,  words  of  lease 
do  not  amount  to  a  covenant  for  quiet  enjoyment. 
Black  v.  Gilmore,  9  Leigh  446. 

IV.  RECORDATION. 

See  monographic  no<«  on  "Recording  Acts.** 

V.  BVIDBNCB. 

A.  RECITALS  AS  EVIDENCE. 

Parties  against  Whom  Recitals  Are  EvMeaGe.  -Re- 
citals in  a  deed  are  evidence  against  the  grantor 
and  all  parties  claiming  under  him,  but  such 
recitals  are  not  evidence  against  third  persons 
claiming  not  under  but  adversely  to  the  deed.  Re- 
citals in  deed  do  not  operate  as  estoppels  in  favor 
of  strangers  who  have  not  acted  on  or  been  misled 
by  them:  and  formal  statements  and  admissions 
unacted  upon  are  not  conclusive.  Estoppels  are 
founded  upon  and  limited  by  intention,  and  do  not 
extend  to  objects  which  were  not  contemplated. 
Hence,  a  recital  in  a  deed  may  be  an  estoppel  for 
one  purpose,  and  not  for  another.  Wiley  v.  Glvens, 
6  OratL  877;  Hannon  v.  Hannah,  9  Gratt.  146;  De- 
Farges  v.  Ryland,  87  Va.  404, 12  S.  E.  Rep.  806;  Mc- 
Cnllough  V.  Dashlell,  78  Va.  684.  As  to  estoppel  by 
a  deed,  see  generally,  monographic  note  on 
**Estoppel"  appended  to  Bower  v.  McCormick,  28 
Oratt  310. 

Recital  Not  Evidence  ag^alnst  Strangers.— A  recital 
in  a  deed,  under  the  bankrupt  act  of  1841,  that  a 
person  was,  by  the  United  States  district  court, 
declared  a  bankrupt  and  that  the  grantor  was 
assignee  and  was  ordered  to  sell  the  property 
granted,  is  not  evidence  of  the  facts  recited,  against 
a  person  claiming  the  property  otherwise  than 
through  or  under  the  grantor.  Warren  v.  Syme,  7 
W.  Va,  474. 

A  recital  in  a  deed  of  partition  that  a  person  died, 
and  that  the  parties  to  the  deed  are  his  heirs,  is  not 
evidence  of  these  facts  against  strangers.  Warren 
V.  Syme,  7  W.  Va.  474. 

Presuaif»tlon  as  to  Truth  of  Recitals.— Where  actual 
possession  of  land  had  been  taken  and  held  under  a 
deed  for  a  sufficient  length  of  time  to  bar  recovery 
by  the  original  owner,  such  possession  being  adverse, 
it  was  held,  that  the  regularities  of  the  proceedings 
as  recited  In  the  deed  would  be  presumed  in  support 
of  the  possession.  Sulphur  Mines  Co.  v.  Thompson, 
08  Va.  298,  25  S.  E.  Rep.  282. 

In  Harman  v.  Steams,  95  Va.  66,  27  S.  E.  Rep.  601,  It 
was  held,  that  a  recital  in  a  deed  that  the  grantor 
therein  was  a  widow,  would  be  accepted  as  true,  in 
the  absence  of  evidence  to  the  contrary,  although  it 
appeared  from  a  will  under  which  she  claimed  title 
that  she  was  a  married  woman  forty-seven  years 
prior  to  the  execution  of  the  deed. 

If  plaintiffs  in  equity  charge  in  their  bill  that  a 
deed  of  marriage  settlement  under  which  they  claim 
was  executed  before  the  marriage,  though  recorded 
afterwards;  It  being,  also,  expressed  in  the  recital 
of  the  deed,  that  the  same  is  made  In  contemplation 
of  a  marriage  "shortly  intended  to  be  solemnized,'* 
etc. :  and  that  allegation  be  not  denied  or  noticed  in 
the  answer:  it  must  be  considered  as  admitted  to  be 


true,  without  further  proof.    Soott  v.  Gibbon,  5 
Munf.  86:  Browning  v.  Headley,  8  Rob.  840. 

Recital  That  the  Consideration  Had  Been  Pald.-The 
vendor  conveyed  a  tract  of  land  by  deed  of  absolute 
bargain  and  sale,  in  which  there  was  a  recital  that 
the  consideration  had  been  fully  paid.  The  vendor 
took  the  vendee's  bonds  for  the  amount  of  the 
purchase  price,  and  continued  to  live  on  the  laud  by 
virtue  of  parol  agreement,  that  he  should  retain 
possession  until  the  contract  on  the  part  of  the 
vendee  should  be  fully  complied  with.  Notwith- 
standing the  recital  in  the  deed,  the  vendor  was  held 
to  have  an  equitable  lien  on  the  land  against  a 
purchaser  from  the  vendee  having  actual  notice  of 
the  parol  agreement.    Duval  v.  Bibb,  4  H.  &  M.  118. 

A  vendor  of  land  executed  a  conveyance  to  a  pur- 
chaser, in  which  he  acknowledged  receipt  of  the 
purchase  money,  and  subjoined  to  the  deed  a  receipt 
in  full  for  the  same;  yet  upon  proof  that  in  fact  the 
whole  purchase  money  was  not  paid,  he  was  allowed 
to  recover  the  balance  due  him  in  equity.  Wilson 
V.  Shelton,  9  Leigh  348. 

A  deed  conveying  land  contained  an  acknowledg- 
ment on  its  face  that  the  purchase  money  had  been 
paid,  though  in  truth  no  payment  thereof  had  been 
made.  In  an  action  for  the  purchase  money,  the 
defendant  relied  upon  the  recital  as  an  estoppel, 
and  the  plaintiff  believing  that  the  estoppel  would 
prevent  their  recovery  at  law,  dismissed  their 
action,  and  filed  a  bill  in  equity  against  the  pur- 
chaser. It  was  held,  that  the  plaintiffs  were  entitled 
to  relief  in  equity  in  such  case.  Radcliff  v.  High,  2 
Rob.  271. 

Recital  That  Possession  of  Premises  Had  Been 
Delivered.— In  Shefley  v.  Gardiner,  79  Va.  818,  it  was 
held,  that  the  fact  that  a  deed  recited  that  immediate 
possession  had  been  delivered,  was  not  sufficient  to 
estop  the  covenantee  from  denying  that  he  had 
gotten  possession,  even  though  his  declaration  in  an 
action  for  breach  of  warranty  of  title,  alleged  no 
eviction. 

Deed  of  Bargain  and  3ale— Redtal  of  Consideration— 
Effect.— Prior  to  the  Va.  Code  of  1860,  the  deed  of 
bargain  and  sale  was  the  ordinary  conveyance  of 
land,  though  others  were  sometimes  used.  Any 
valuable  consideration,  however  small,  is  sufficient 
to  support  this  conveyance;  and  the  acknowledg- 
ment in  the  deed,  of  the  payment,  is  conclusive  of 
the  fact,  so  far  as  to  give  effect  to  the  conveyance. 
Ocheltree  v.  McClung,  7  W.  Va.  282. 

Recital  of  Authority  to  Make  tbe  Deed.— As  against 
strangers  setting  up  a  title  adverse  to  that  con- 
veyed by  an  officer  authorized  to  sell,  the  recital  of 
such  authority  as  set  forth  in  the  deed  should  be 
taken  as  true.  Roblnett  v.  Preston,  4  Gratt.  141.  In 
this  case  it  was  held  not  incumbent  upon  a  person 
claiming  under  such  deed,  to  produce  any  additional 
evidence  of  the  authority  of  the  officer  to  sell  and 
convey  the  land.    Roblnett  v.  Preston,  4  Gratt.  141. 

B.  ADMISSIBILITY. 

1.  Admissibiutt  of  Dssd. 

Ancient  Deed  Unaccompanied  by  Possession.— A 
deed  more  than  thirty  years  old,  but  which  was 
not  accompanied  by  possession,  was  held  not  ad- 
missible in  evidence  without  proof  of  execution. 
Dishazer  v.  Maitland,  12  Leigh  684. 

If  the  party  relies  alone  upon  the  possession  as 
proof  of  the  authority  of  the  instrument,  such 
possession  must,  as  a  general  rule,  have  continued 
not  less  than  thirty  years  along  with  the  deed.  But 
in  the  absence  of  such  possession,  other  circum- 
stances are  admissible  to  raise  a  presumption  in 
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favor  of  the  firenalneness  of  the  instrument  One  of 
such  circumstances  often  relied  on,  is  the  fact  that 
the  instrument  is  procured  from  the  proper  custody, 
and  is  otherwise  free  from  Just  suspicion.  Nowlin 
V.  Burwell,  75  Va.  651. 

D«ed  Made  under  Decree.— Where  a  deed  of  court 
was  a  necessary  link  In  a  claim  of  title,  in  order 
to  show  the  authority  of  an  officer  to  make  the 
deed,  it  was  held,  that  the  decree  and  deed  were 
admissible  in  evidence  without  the  whole  record, 
where  the  decree  itself  satisfactorily  established 
the  fact    Masters  V.  Vamer.  5  Gratt  16B. 

Unproved  Deed  witbont  PoMCMlon.— A  deed  is  not 
admissible  in  evidence  in  an  action  of  ejectment 
where  there  is  no  proof  of  its  lesral  execution,  and 
no  sufficient  evidence  of  possession  under  it;  and 
evidence  of  possession  fifteen  years  after  the  date 
of  said  deed  by  a  purchaser  from  the  grantee 
therein,  under  his  deed,  was  held  not  sufficient  to 
entitle  the  former  deed  to  be  admitted.  Shanks  v. 
Lancaster,  6  Gratt  110. 

Unstamped  Deed.— A  deed  though  not  stamped  in 
accordance  with  an  act  of  consress,  is  admissible 
In  evidence;  the  act  of  congress  not  applying  to 
proceedings  in  state  courts.  And  it  seems  it  is 
admissible  in  evidence  in  the  United  States  courts, 
unless  the  omission  to  stamp  it  was  with  fraudulent 
Intent  Hale  v.  Wilkinson,  21  Gratt  75:  Talley  v. 
Robinson,  22  Gratt  888. 

Ancient  Deed— Copy  of  Ancient  Deed.— A  deed  of 
more  than  thirty  years'  standing  requires  no  further 
proof  of  its  execution  than  the  bare  production, 
where  the  possession  has  gone  according  to  its  pro- 
visions, and  there  is  no  apparent  erasure  or  altera- 
tion.   Roberts  v.  Stanton.  2  Munf.  ISO. 

A  legally  certified  copy  of  an  ancient  deed,  re- 
corded on  the  grantor's  acknowledgment  and 
accompanied  with  possession  of  the  land  by  the 
grantee,  ought  to  be  received  as  evidence,  without 
any  proof  of  the  loss  or  destruction  of  the  origlnaL 
Rowletts  V.  Daniel,  4  Munf.  478. 

In  Caruthers  v.  Eldridge.  18  Gratt  070,  it  was 
held,  that  an  ancient  deed  might  be  introduced  as 
evidence,  though  possession  might  not  have  been 
held  for  thirty  years  in  accordance  therewith, 
where  such  an  account  was  given  of  the  deed  as 
might  have  been  reasonably  expected  under  all  the 
circumstances  of  the  case,  and  which  afforded  the 
presumption  of  genuineness. 

Defectively  Executed  Deed.— If  the  proof,  or  ac- 
knowledgment of  a  deed,  made  by  a  nonresident,  of 
land  lying  in  Virginia,  be  not  certified  according  to 
law,  though  it  should  be  admitted  to  record,  it  can- 
not be  read  in  evidence  as  a  recorded  deed.  But  it 
.will  be  sufficient  at  the  trial,  to  prove  the  execution 
by  one  witness,  though  he  be  not  a  subscribing  wit- 
ness, if  the  subscribing  witness  be  dead,  or  cannot 
be  procured.    Turner  v.  Stip,  1  Wash.  819. 

A  deed  not  acknowledged  and  not  certified  accord- 
ing to  law.  though  actually  admitted  to  record,  can- 
not be  read  in  evidence  as  a  recorded  deed,  because 
recordation  upon  a  defective  acknowledgment  is 
not  a  valid  recordation.  Raines  v.  Walker,  77  A'a. 
92.  On  the  subject  of  acknowledgments,  see.gen- 
erally,  monographic  note  on  ''Acknowledgments'* 
appended  to  Taliaferro  v.  Pryor,  12  Gratt  277. 

Deed  improperly  Admitted  to  Record.— The  clerk  of 
a  county  or  corporation  court  has  no  authority  to 
admit  to  record  a  deed  which  does  not  convey  land 
lying  in  Its  county  or  corporation.  And  a  copy  of 
such  deed,  authenticated  by  the  clerk,  is  not  compe- 


tent evidence  in  the  place  of  the  originaL  Pollard 
V.  Lively,  8  Gratt  218. 

Deed  Not  Required  by  Law  to  Be  Recorded.— A  cer- 
tified copy  of  the  deed  recorded  upon  the  acknowl- 
edgment of  the  grantor,  not  required  by  law  to  be 
recorded,  is  evidence  against  the  grantor,  and  all 
claiming  under  him,  mbMQuefU  to  the  acknowledg- 
ment But  it  is  not  evidence  against  any  person, 
deriving  title  from  the  grantor,  b^ore  the  acknowl- 
edgment   Ben  V.  Peete,  2  Rand.  58B. 

Copies  of  Deeds.— A  copy  of  a  deed  acknowledged 
by  the  grantor  before  Justices,  by  them  certified  to 
the  clerk  for  record,  and  by  him  certified  to  be  a 
true  copy,  was  held  admissible  as  primary  evidence, 
equivalent  to  the  origlnaL  Baker  v.  Preston.  Gil- 
mer 236. 

A  copy  of  a  deed  may  be  read  In  evidence,  upon 
the  oath  of  the  party,  that  he  has  searched  the 
clerk's  office  and  all  other  places  where  he  sus- 
pected that  the  deed  might  be  found,  and  has  not 
been  able  to  find  the  original.    Ben  t.  Peete,  t  Band. 


Offloe  Copies  of  Foreign  Deeds.— The  statutes  of 
Virginia  concerning  the  anthentication  of  foreign 
deeds,  apply  to  the  original  deeds,  not  copies. 
Office  copies  of  deeds  registered  in  another  state, 
are  not  admissible  as  evidence  in  this  state,  unless 
duly  authenticated  according  to  the  laws  of  the 
United  States,  and  an  office  copy  of  a  deed  regis- 
tered in  North  Carolina,  is  not  admissible  as  pri- 
mary evidence  in  this  state,  unless  there  be  some 
statute  of  North  Carolina  making  it  so.  Peter- 
mans  V.  Laws,  6  Leigh  588. 

Copy  of  a  Copy  of  s  Porelirn  Deed.— An  original 
deed  conveying  land  lying  in  Virginia  was  admitted 
to  record  outside  of  that  state,  upon  proof  and  au- 
thentication which  were  not  sufficient  to  have  it 
admitted  to  record  in  Virginia.  A  copy  of  this  deed 
was  subsequently  admitted  to  record  in  Virginia, 
but  the  absence  of  the  original  deed  was  not  ac- 
counted for.  It  was  held,  that  a  copy  of  the  copy  so 
admitted  to  record  was  not  admissible  In  evidence 
to  establish  the  recitals  in  the  deed.  Barley  v. 
Byrd,  95  Va.  816,  28  S.  £.  Rep.  820. 

Reservation  In  a  Deed.— The  plaintiff  in  an  action  of 
ejectment  may  introduce  in  evidence  a  deed  for 
the  purpose  of  supplying  the  link  In  his  chaUn  of 
title  by  means  of  a  reservation  contained  In  such 
deed,  from  which  the  grant  to  him  may  be  pre- 
sumed as  against  the  defendant  Va.,  etc.  Co.  v. 
Fields,  94  Va.  102.  26  S.  E.  Rep.  426. 

indorsement  on  a  Deed.— An  indorsement  on  the 
back  of  a  deed,  relating  to  the  subject-matter  of  the 
deed,  is  in  fact  a  part  of  the  deed,  and  should  go  to 
the  Jury  as  evidence  along  with  the  deed.  Stone  v. 
Hansbrough,  5Lieigh  422:  Shermer  v.  Beale,  I  Wash. 
11;  Gordon  v.  Frasler,  2  Wash.  180. 

Altered  Deed.— Every  alteration  on  the  face  of  a 
written  instrument  detracts  from  its  credit  and 
makes  it  suspicious;  and  this  suspicion  the  party 
claiming  under  it  is  ordinarily  bound  to  remove. 
Elgin  V.  Hall,  82  Va.  680;  Slater  v.  Moore,  86  Va.  98. 9 
S.  E.  Rep.  419. 

Commissioner's  Deed.— In  Cales  v.  Miller.  8  Gratt  & 
it  was  held,  that  a  party  offering  in  evidence  a  deed 
which  purported  to  be  executed  by  a  commissioner 
under  a  decree  of  court  and  conveying  land,  must 
offer  with  It  so  much  of  the  record  of  the  cause  in 
which  the  decree  was  made,  as  woald  show  the 
authority  of  the  commissioner  to  convey  the  land 
described  In  the  deed. 

Where  a  deed  made  by  a  commissioner  under  a 
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decree  was  offered  in  evidence  as  a  connecting  link 
in  the  party's  chain  of  title,  it  was  held  necessary 
that  snch  party  shonld  introduce  with  it,  so  much  of 
the  record  of  the  suit  in  which  such  decree  was 
made,  as  would  satisfactorily  show  that  the  parties 
who  had  the  lesral  title  to  the  land  were  parties  to 
the  suit,  and  as  would  Identify  the  land.  Waffffoner 
T.  Wolf,  88  W.  Va.  820. 

2.  Eyidencs  to  Prove  Execution  and  Contents. 

Atte«tliiir  WitneasM.— It  is  a  general  rule,  that  the 
evidence  of  a  subscrihinir  witness  of  a  deed,  is  the 
best  and  it  must  he  adduced  if  it  can  be  had;  and  if 
it  cannot,  proof  of  his  handwriting  will  be  required. 
Gilliam  v.  Perklnson,  4  Rand.  826. 

Proof  of  the  Qnuitor's  HMidwrttins.— Where  the 
subscriblnff  witnesses  of  a  deed  are  dead,  and  it  is 
shown  to  be  impracticable  to  prove  their  handwrit^ 
inff.  evidence  of  the  handwritiuff  of  the  party  him- 
self is  admissible.  Gilliam  v.  Perkinson,  4  Rand. 
835:  Raines  v.  Philips.  1  Leiffh  488. 

Declarations  of  an  Agent  as  to  Omissions  from  Deed. 
— The  declaration  of  a  person  who  had  been  the 
afirent  in  procuring  a  deed  for  another,  made  either 
before  the  negotiation  of  the  deed  was  commenced, 
or  after  the  execution  of  the  deed  was  complete, 
were  held  not  competent  evidence  asrainst  the 
crrantee  in  the  deed,  to  show  that  provisions  which 
were  intended  to  be  inserted  in  the  deed,  had  been 
fraudulently  omitted.    Smith  v.  Betty,  11  Gratt.  7S2. 

Bxtrlnsic  Evidence  to  identify  the  Land.— Where 
land  is  conveyed  by  a  sreneral  description,  extrinsic 
evidence  is  admissible  to  ascertain  the  location  of 
adjoininsr  tracts  of  land  called  for, -so  as  to  apply  the 
4eed  to  its  proper  subject-matter.  Where  the  land 
conveyed  can  be  sufficiently  identified  with  the  aid 
of  extrinsic  evidence,  this  is  all  that  is  required. 
Sulphur  Mines  Go.  v.  Thompson,  08  Va.  293,  25  S.  £. 
Rep.  288. 

Proof  That  a  Deed  Was  Misunderstood.— Proof  that 
a  deed  when  read  was  misunderstood  in  a  very 
material  effect,  may  tend  to  show  that  it  was  mis- 
read, and  is  therefore  admissible  evidence.  But  if 
the  deed  was  correctly  read,  the  misunderstanding 
of  it  by  a  party  cannot  affect  its  validity  as  a  deed. 
Harrison  v.  Mlddleton,  11  Gratt  627. 

Variance  between  Deed  and  Prior  Agreement— Pre- 
«amptlon.— Where  there  Is  a  variance  between  a 
preliminary  contract  for  the  sale  of  land,  and  the 
subsequent  deed  of  conveyance,  the  presumption  is 
that  the  deed  expresses  the  final  will  and  intent  of 
the  parties,  and  the  burden  of  describing  this  is  on 
the  party  who  denies  the  effect  of  the  deed.  This 
presumption  must  be  rebutted  by  the  clearest  and 
most  satisfactory  proof.  Snyder  v.  Grandstaff,  96 
Va.  478.  81  S.  E.  Rep.  047;  Donaldson  v.  Levine,  98  Va. 
478, 25  S.  E.  Rep.  641 :  Carter  v.  McArtor,  28  Gratt.  860. 

Proving  the  Execution— Burden  of  Proof.— The  bur- 
den of  proof  of  the  formal  execution  of  a  deed,  when 
put  in  issue  under  the  plea  of  non  est  factum,  rests 
upon  the  party  claiming  under  the  deed;  and  that 
proof  must  show  that  the  deed  was  signed,  sealed 
and  delivered  by  the  authority  of  the  grantor  as  his 
deed.    Newlln  v.  Beard,  6  W.  Va.  110. 

Proving  the  Contents  of  a  Lost  Deed— Jlemoraadum 
<»f  the  Qrantee's  Attorney.— In  a  suit  to  set  up  a  lost 
deed  alleged  to  have  been  made  more  than  one 
hundred  years  before  the  commencement  of  the 
suit,  a  memorandum  in  the  handwriting  of  the 
grantee's  attorney,  found  among  the  papers  of 
the  grantee,  which  stated  that  the  land  had  been 
granted  to  the  grantor,  and  by  him  and  wife  con- 
veyed with  general  warranty  to  the  grantee,  was 


held,  not  in  itself,  evidence  of  the  execution  of  such 
deed:  nor  was  such  memorandum  admissible  as  a 
declaration  against  interest  In  a  suit  where  no 
relief  was  sought  against  the  attorney,  or  his  per- 
sonal representative;  nor  was  it  admissible  as  part 
of  the  ret  aesta,  as  the  transaction  to  be  explained 
or  proved  was  the  execution  of  the  deed,  and  the 
memorandum  neither  accompanied  nor  explained 
the  fact  in  issue.  Barley  v.  Byrd,  95  Va.  816,  28  S.  B. 
Rep.  829.  In  this  case,  the  certificate  of  the  auditor 
showing  that  the  lands  were  charged  to  the  grantee 
for  a  great  number  of  years  after  the  date  of  the 
alleged  deed,  or  any  number  of  intermediate  con- 
veyances of  those  claiming  under  the  alleged 
grantee,  unaccompanied  by  possession,  was  held 
not  sufficient  to  establish  the  execution  of  the  deed. 

Extrinsic  Evidence  to  Show  Real  Date  of  Delivery. 
—No  rule  is  now  more  firmly  established  than  that 
the  parties  are  not  concluded  by  the  date  of  the 
deed  or  the  recital  of  the  consideration  therein.  It 
is  always  competent  to  show  by  any  relevant  evi- 
dence that  the  delivery  was  in  fact  on  a  day  differ- 
ent from  the  date,  and  to  show  the  real  nature  and 
character  of  the  consideration.  Summers  v.  Dame. 
81  GratL  791 ;  Bruce  v.  Slemp,  82  Va.  852.  4  S.  E.  Rep. 
698:  Graybill  v.  Br  ugh,  89  Va.  895,  17  S.  E.  Rep.  668; 
Duval  V.  Bibb,  4  H.  A;  M.  118,  4  Am.  Dec.  506;  Click  v. 
Green.  77  Va.  827.  But  proof  of  the  actual  consider- 
ation upon  which  a  deed  is  founded  does  not  affect 
the  right  of  a  bonajtde  purchaser,  without  notice  of 
the  nature  of  the  consideration.  Duval  v.  Bibb,  4 
H.  ft  M.  118,  4  Am.  Dec.  606;  Click  v.  Green,  77  Va.  887. 

8.  Pabol  Evtdencb  to  Vaby  Deed. 

The  Parol  Evidence  Rule.— It  is  a  general  rule  of 
evidence,  that  parol  testimony  cannot  be  admitted 
to  vary  or  add  to  a  written  contract,  especially  a 
contract  or  deed  conveying  lands.  Broughton  v. 
Coffer,  18  Gratt.  184;  Sprinkle  v.  Hay  worth,  26  Gratt. 
892;  Hurst  ▼.  Hurst,  7  W.  Va.  298:  Little,  etc.,  Co.  v. 
Rice.  9  W.  Va.  636;  Troll  v.  Carter,  16  W.  Va.  667. 

In  the  absence  of  fraud,  accident,  or  mistake,  the 
terms  of  the  deed  cannot  be  varied  by  parol  evi- 
dence of  what  occurred  between  the  parties  either 
before  or  during  its  execution,  all  prior  contracts, 
written  or  oral,  between  them  in  relation  to  that 
subject-matter,  being  merged  in  the  deed.  Shenan- 
doah, etc.,  R.  Co.  V.  Dunlop,  86  Va.  846,  10  S.  E.  Rep. 
289. 

Cases  to  Which  the  Parol  Evidence  Rule  Does  Not 
Apply.— Where  a  grantee  in  a  deed  has  procured  it 
by  fraud,  he  will  be  held  by  a  court  of  equity  to  be 
a  trustee  of  the  real  owner,  or  if  land  purchased 
with  the  funds  of  one  party  is  conveyed  to  another, 
the  grantee  will  be  held  the  trustee  for  the  real 
purchaser,  or  if  the  scrivener  of  a  deed  has  made  a 
mistake  in  drafting  it,  the  court  of  equity  will 
correct  such  mistake;  or  a  deed  absolute  on  its 
face  may  be  shown  by  parol  evidence  to  be  a  mort- 
gage to  secure  a  loan  or  a  precedent  debt.  These, 
however,  ought  to  be  regarded  not  as  exceptions  to 
the  general  rule,  but  as  cases  to  which  this  rule  has 
no  application.    Troll  v.  Carter,  15  W.  Va.  667. 

And  a  conveyance  of  land  on  its  face  absolute 
may  be  shown  by  parol  evidence  to  have  been  made 
on  condition  that  the  grantee  should  pay  the 
grantor's  debts.    Coffman  v.  Coffman,  79  Va.  604. 

Showing  a  Deed  to  Be  Voluntary.— A  deed  which 
purports  to  be  made  for  a  valuable  consideration, 
cannot  be  shown  to  be  voluntary  in  order  to  raise  a 
trust  in  favor  of  the  grantor,  because  such  convey- 
ance is  directly  at  variance,  not  only  with  the  stat^ 
ute  of  frauds,  but  with  the  rule  that   a   written 
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instmment  cannot  be  yaxied  by  parol  evidence,  and 
wbere  tbere  is  in  fact  no  consideration,  bnt  the  deed 
recites  a  pecuniary  consideration,  even  merely 
nominal,  as  paid  by  tbe  grantee,  tbis  statement 
raises  a  conclusive  presumption  of  an  Intention  tbat 
tbe  grantee  is  to  take  tbe  beneficial  estate,  and 
destroys  tbe  possibility  of  a  trust  resulting  to  tbe 
grantor,  and  extrinsic  evidence  is  not  admissible  to 
contradict  tbe  recital,  and  to  sbow  tbat  tbere  is  In 
fact  no  consideration,  except  In  cases  of  fraud  and 
misUke.  Eaves  v.  Vial,  9B  Va.  184.  34  S.  E.  Rep.  97^ ; 
Pusey  V.  Gardner,  21  W.  Va.  469 :  Taylor  v.  Klncr,  6 
Munf.  858.  Upon  tbe  subject  of  deeds  wbicb  are 
fraudulent  and  voluntary  as  to  creditors,  see  gener- 
ally, monoffrapblc  note  on"Fraudulent  and  Volun- 
tary Conveyances"  appended  to  Cocbran  v.  Paris. 

11  Qratt  84P. 

In  Cases  of  Anbiirulty.->Tbe  general  rule  Is  tbat 
parol  evidence  cannot  be  Introduced  to  explain, 
alter  or  modify  in  any  manner  a  written  instrument. 
To  tbis  rule  tbere  is  one  exception,  tbat  Is.  wben  on 
tbe  face  of  tbe  written  contract  tbe  meaning  of  tbe 
parties  is  ambiguous.  In  sucb  case  tbe  situation  of 
tbe  parties,  tbe  circumstances  surroundlnflr  tbem 
wben  tbe  contract  was  entered  into,  and  tbelr  con- 
duct substantially  in  carryinar  into  effect  tbe  written 
contract  may  be  received  in  evidence  ;  but  this  Is 
tbe  only  cbaracter  of  parol  evidence,  wbicb  can  be 
received  to  sbow  tbe  real  intention  of  tbe  parties 
in  sucb  ambiffuous  contract  and  all  otber,  sucb  as 
tbe  verbal  declaration  of  parties,  must  be  excluded. 
Crlsllp  V.  Cain,  19  W.  Va.  488 ;  Hansford  v.  Cbesapeake 
Coal  Co.,  22  W.  Va.  70  ;  Heatberly  v.  Farmers*  Bank. 
31  W.  Va.  70,  5  S.  E.  Rep.  754. 

Wbere  in  addition  to  tbe  specification  of  an  exact 
quantity  of  land,  it  appears  on  tbe  face  of  tbe  deed 
or  contract  of  sale,  tbat  tbe  consideration  for  tbe 
land  Is  a  multiple  of  tbe  number  of  acres  specified; 
tbis,  wbile  it  Is  prima  facie  a  sale  in  ffross,  renders 
tbe  deed  or  contract  ambiguous,  as  to  wbetber  it 
was  Intended  in  fact  as  a  sale  in  ffross  or  by  tbe  acre  ; 
and  in  sucb  case,  parol  evidence  of  tbe  circumstances 
surrounding"  tbe  parties  is  admissible  to  assist  tbe 
court  in  interpreting  tbe  deed.  Hansford  v.  Cbesa- 
peake, etc.,  Co.,  22  W.  Va.  70. 

Tbe  state  leased  land  for  a  term  of  years,  and  by 
tbe  deed  of  lease  agreed  at  tbe  end  of  tbe  term  to 
surrender  tbe  buildlngr  tben,  or  tbereafter  to  be 
erected  tbereon.  Tbese  terms  being  unambiguous 
and  no  fraud  or  mistake  beingr  alleged,  parol  evi- 
dence was  beld  inadmissible  to  vary  or  contradict 
tbem.  Taitv.  Central,  etc..  Asylum,  84  Va.  271,  4  S. 
E.  Rep.  097.. 

Parol  Evidence  as  to  tbe  Declaration  of  tbe  Par- 
ties.—Parol  evidence  as  to  tbe  acts  or  declarations 
of  tbe  parties,  at  tbe  time  of  tbe  execution  of  tbe 
deed,  or  afterwards,  is  inadmissible  and  incompe- 
tent as  evidence  to  enlarge,  restrict,  explain  or  alter 
tbe  intention  of  tbe  parties,  as  expressed  in  tbe  deed, 
or  to  vary  tbe  leg-al  effect  tbereof ,  as  clearly  mani- 
fested by  tbe  deed  Itself.  Hurst  v.  Hurst  7  W.  Va. 
289;  Hurst  v.  Hurst  7  W.  Va.  889. 

Conflictlngr  evidence  as  to  conversations  between 
tbe  parties  prior  to  tbe  execution  of  a  conveyance 
is  not  admissible  to  cbange  tbe  tenor  of  a  deed. 
Hardin  v.  Kelley,  89  Va.  332, 15  S.  E.  Rep.  894. 

A  deed  wbicb  is  unambiguous  in  Its  terms,  can- 
not be  varied  by  parol  testimony  as  to  any  contem- 
poraneous understanding  between  tbe  parties. 
Norfolk  Trust  Co.  v.  Foster.  78  Va.  418. 

Parol  Evidence  to  Show  a  Condition.— in  Hum- 
pbreys  v.  R.  Co.,  88  Va.  431.  13  S.  £.  Rep.  985.  it  was 


beld.  tbat  parol  evidence  was  admissible  to  sbow 
tbat  a  deed  was  delivered  to  tbe  grantee  to  take 
effect  only  upon  tbe  bappenlng-  of  a  condition,  wbicb 
was  sbown  never  to  bave  bappened. 

To  Sbow  an  Advancement.— In  Bruce  v.  Slemp.  82 
Va.  852. 4  S.  E.  Rep.  692,  parol  evidence  was  allowed  to 
sbow  tbat  tbe  real  nature  and  cbaracter  of  tbe  con- 
sideration of  a  deed  and  tbe  desigrn  of  tbe  srantor 
was  to  create  an  advancement  for  bis  dan^bter. 

Parol  Evidence  of  Consideration.— A  deed  was  made 
in  consideration  of  "natural  love  and  affection*'  and 
in  tbe  f  urtber  consideration  of  "one  dollar."  It  was> 
beld,  tbat  parol  proof  was  admissible  to  sbow  otber 
valuable  consideration.  Harvey  v.  Alexander.  I 
Rand.  219. 

In  Case  of  Equivocal  Expressions.— Wb  lie  parol  evi- 
dence is  not  admissible  to  vary,  contradict  add  to. 
or  explain  a  written  instrument:  yet  in  tbe  case  of 
eouivoeal  es^preeeione  in  a  deed  tbe  circumstances 
under  wbicb  tbe  deed  was  made,  and  facta  collat- 
eral tbereto,  were  beld  properly  admissible  in  evi- 
dence, in  order  to  sbow  tbe  Intention  of  tbe  parties. 
Frencb  v.  Williams.  82  Va.  402,  4  S.  E.  Rep.  591: 
Crawford  v.  Jarrett  2  Leiffb  630. 

Relinquishment  of  Title  by  Orantee.— Under  some 
circumstances,  parol  evidence  of  continued  posses- 
sion on  tbe  part  of  tbe  grantor  and  of  tbe  grantee's 
acknowledgment  of  bis  rigrbt  may  be  flven  in  evi- 
dence, for  tbe  Jury  to  presume  against  a  deed,  tbat 
tbe  ffrantee  bas  relinquisbed  or  reconveyed  bis 
rigbt    Big'g'ers  v.  Alderson.  1  H.  &  M.  54. 

Explaining  a  Warranty  In  aDeed.— Notwitbstandloff 
tbe  fact  tbat  tbere  was  a  clause  of  9^n«ra/ warranty 
in  a  deed  for  land,  a  court  of  equity  received  a  parol 
testimony  to  prove  tbat  sucb  clause  was  contrary  to 
tbe  actual  agreement  by  wbicb  tbe  land  was  to 
bave  been  conveyed  witb  special  warranty  oaly;  a 
written  asrreement  of  tbe  vendor  to  make  tbe  con- 
veyance, not  being  produced  on  tbe  part  of  tbe 
vendee  to  wbom  it  was  delivered.  Bnmgardner  v. 
Allen.  6  Munf.  489. 

Lost  Deed— Parol  Evidence.— Wbere  it  Is  sonc^bt  to 
establish  title  to  land  under  an  alleged  lost  deed, 
by  parol  testimony,  tbe  proof  of  its  existence  aod 
of  its  contents  must  be  clear  and  conclusive. 
Tbomas  v.  Rlbble  (Va.).  24  S.  E.  Rep.  941. 

Proving  the  Contents  or  Effect  of  a  Deed.— Gener- 
ally, parol  evidence,  tbougb  not  excepted  to  wben 
it  is  offered  or  afterwards,  is  not  competent  to 
prove  tbe  contents  or  effect  of  a  deed.  Warren  v. 
Syme,  7  W.  Va.  474. 

To  Show  That  Property  Was  Conveyed  to  a  Wife  ta 
Lien  of  Dower.— Under  tbe  statute  relating  to 
dower,  any  estate  conveyed  by  deed  for  a  wife's 
Jointure,  in  lieu  of  dower,  tbougb  not  so  expressed. 
may  be  averred  to  bave  been  so  intended,  and  parol 
or  otber  evidence,  dehare  tbe  deed.  Is  admissible,  as 
to  tbe  relative  situation  of  tbe  parties,  and  clrcnm* 
stances  of  tbe  grantor,  from  wbicb  sncb  intention 
may  be  inferred.    Ambler  v.  Norton.  4  H.  &  M.  2S. 

4.  EviDBNCB  Showing  Dbsd  to  Bb  Mobtgagb. 

Deed  Absolute  on  Its  Pace  May  Be  Shown  to  Be  a 
Mortgage.— A  deed  absolute  on  its  face  may  be  sbowa 
by  extrinsic  evidence  to  be  a  mortgage.  Thompson 
V.  Davenport  1  Wasb.  126;  Ross  v.  Norvell.  1  Wasb. 
14;  Edwards  v.  Wall,  79  Va.  821;  Davis  v.  Demming, 
12  W.  Va.  246;  Troll  v.  Carter,  15  W.  Va.  667:  Law- 
rence V.  DuBols,  16  W.  Va.  443;  Hoffman  v.  Ryan.  21 
W.  Va.  415;  McNeel  v.  Auldrldge.  25  W.  Va.  118: 
Gllcbrlst  V.  Beswlck,  88  W.  Va.  168,  10  S.  E.  Rep.  871; 
Vangilder  v.  Hoffman,  22  W.  Va.  1;  Matbeney  v. 
Sandford,  26  W.  Va.  886:  Ferguson  v.  Bond.  89  W.  Va. 
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Ml.  30  S.  E.  Rep.  501 ;  Shank  v.  Qroff,  48  W.  Va.  337,  27 
S.  E.  Rep.  840:  Zane  v.  Fink,  18  W.  Va.  666;  McNeel 
▼.  Auldrldge,  34  W.  Va.  748, 12  S.  E.  Rep.  861. 

Intentloii  of  the  Parties  Qoverns.— Upon  a  question 
wtaetber  a  deed  is  to  be  considered  as  a  mortsraffe, 
or  an  absolute  purchase,  a  court  of  equity  govems 
itself  by  the  intention  of  the  party;  and  where  the 
former  appears  to  have  been  intended,  the  court 
will  not  sniffer  it  to  be  turned  into  a  purchase  by 
any  form  of  words,  so  as  to  preclude  a  redemption. 
Thompson  y.  Davenport,  1  Wash.  126. 

Clrcunstances  Tendlnr  to  Show  a  Mortgase.— A 
deed  absolute  on  its  face  may  be  shown  to  be  a 
mortffaffe.  The  following*  circumstances  have  ffreat 
weig-ht  in  determining  that  an  absolute  deed  is  a 
mortffaere.  First,  if  the  alleged  price  given  for  the 
property  is  grossly  inadequate.  Second,  if  the 
vendor  remains  in  possession  of  the  property.  And, 
third,  the  fact  that  there  were  or  had  been,  when 
the  deed  was  executed,  negotiations  pendlngr  for  a 
loan.  Davis  v.  Demming-,  12  W.  Va.  246;  Lawrence 
V.  DuBois,  16  W.  Va.  448;  Gilchrist  v.  Beswick,  83  W. 
Va.  168, 10  S.  E.  Rep.  371.  A  conveyance  of  land  by  a 
debtor  to  a  creditor  for  the  payment  of  a  debt,  with 
a  proviso  that  such  conveyance  should  be  void  on 
the  payment  of  a  debt  on  a  certain  day,  was  held  to 
be  a  mortgag'e,  and  not  an  absolute  conveyance. 
Davis  V.  DemmiufiT.  12  W.  Va.  246. 

A  deed  of  land,  absolute  on  its  face,  may  be  shown 
by  extrinsic  evidence  to  be  a  mortgrag-e,  but  the 
proofs  must  be  clear,  cogent  and  inconsistent,  con- 
vincing* the  mind  that  an  absolute  conveyance  was 
not  intended.  The  facts  that  the  grantor  retained 
possession  of  the  land,  and  that  the  price  paid  was 
inadequate,  were  held  to  be  only  circumstances  to  be 
weighed  alonff  with  other  circumstances  in  deter- 
mining the  character  of  the  conveyance.  Edwards 
V.  Wall,  79  Va.  821. 

The  inclination  of  a  court  of  equity  in  a  close  case, 
is  to  construe  the  instrument  to  be  a  mort^agre. 
Gilchrist  V.  Beswick,  88  W.  Va.  166, 10  S.  E.  Rep.  871. 

A|rftiiMt  Innocent  Purchasers.— A  deed  absolute  on 
its  face,  if  shown  to  have  been  orlarinaUy  a  mort- 
gage by  parol  proof  and  by  the  surrounding* 
circumstances,  may  be  declared  a  mortgrage,  thougrh 
the  land  has  passed  into  the  hands  of  a  ffrantee,  who 
paid  no  consideration  for  the  laud,  or  into  the 
hands  of  a  purchaser  for  ralue,  who  had  notice  of 
the  character  of  the  original  transaction.  Zane  v. 
Fink.  18  W.  Va,  698. 

Deed  Absolute  In  Porm— Asaiirnnient.— A  deed  abso- 
lute on  its  face,  was  shown  by  evidence  and  sur- 
rounding* circumstances  to  be  a  mortgage.  The 
flrrantor,  in  order  to  redeem  the  property,  borrowed 
the  money  from  a  third  party,  and  the  grrantee  in 
said  deed,  by  endorsement  thereon,  assigned  the 
deed  to  the  grantor,  and  the  srrantor  by  like  assign- 
ment, transferred  the  property  to  said  third  party. 
It  was  held,  that  the  deed  miffht  still  be  shown  by 
evidence  and  the  circumstances  to  be  a  mortgage 
to  secure  said  third  party  the  money  advanced  by 
him  to  the  rrantor.  Shank  v.  Groff.  43  W.  Va.  387,  27 
S.  E.  Rep.  840. 

Parol  Evidence.— Parol  evidence  is  admissible  to 
prove  that  an  absolute  deed  was  intended  to  operate 
as  a  mortgage;  but  it  cannot  be  laid  down  as  a  gen- 
eral rule,  that  parol  proof  to  contradict  a  deed.  Is 
not  to  be  admitted  in  any  case  or  that  it  is  to  be 
admitted  in  all  cases.    Ross  v.  Norvell.  1  Wash.  14. 

Where  the  proof  offered  to  establish  that  a  deed 
absolute  on  its  face  was  intended  as  a  mortg'ag*e, 
consists  only  of  the  parol  declarations  of  the  parties. 


such  proofs.  In  order  to  prevail,  must  be  clear  and 
stronflr.  if  unaided  by  proof  of  the  .situation  and  cir- 
cumstances of  the  parties  and  their  conduct  prior" 
to,  at  the  time  of,  or  after  the  execution  of  the 
deed.  When  on  the  parol  evidence  it  is  doubtful, 
whether  the  conveyance  should  be  reerarded  as  an 
absolute  deed  or  a  mortgage,  courts  of  equity  gener- 
ally incline  to  hold  it  a  mortgagre.  Vangllder  v. 
Hoffman,  22  W.  Va.  1. 

Partlee.— Where  the  issue  is  made  in  a  suit  in 
chancery,  that  a  deed  absolute  on  its  face  was  in- 
tended as  a  mortgragre,  it  is  absolutely  essential  to 
the  decision  of  that  question,  that  the  parties  to  the' 
deed  or  their  heirs,  should  all  be  parties  to  the 
suit.    McNeel  v.  Auldridpe,  26  W.  Va.  118. 

C.  COMPETENCY  OF  WITNESSES. 
Identification  of  L4Uid  Conveyed  by  the  Qrantor.— 

The  grantor  in  a  deed  is  a  competent  witness  in  all 
cases  to  identify  the  land  intended  to  be  conveyed 
by  the  deed.  Carrington  v.  Goddin.  13  GratL  687.  In 
this  case  a  deed  conveyed  two  small  lots  with  otber 
property,  but  upon  its  face  it  showed  that  it  intended 
to  convey  all  the  property  of  the  g*rantor.  It  was 
held,  that  while  it  was  not  competent  to  prove  by 
the  firrantor  that  he  intended  to  convey  all  the  land 
in  controversy  by  the  deed,  yet  he  was  a  competent 
witness,  and  was  allowed  to  identify  the  land,  and 
to  show  that  it  answered  to  the  description  embraced 
In  the  deed. 

Trustee.— A  mere  naked  trustee  is  a  competent 
witness  in  a  controversy  in  which  a  creditor  seeks 
to  set  aside  a  deed  on  the  g*round  of  fraud.  Harvey 
V.  Alexander,  1  Rand.  219. 

Executor.— An  executor  who  conveyed  land  with 
special  warranty,  and  who  was  not  a  party  to  the 
suit,  and  had  no  interest  in  the  result  of  it,  or  in  the 
record  as  an  instrument  of  evidence,  was  held  a 
competent  witness  to  prove  the  facts  in  relation  to 
his  sale  and  conveyance  of  the  land,  in  a  contest 
between  a  creditor  of  his  grantee  and  a  purchaser 
from  him.    Borst  v.  Nalle,  28  GratL  423. 

Attesting  Witness  to  a  Deed  Executed  to  His  Wife.— 
A  husband  who  is  a  subscribing  witness  to  a  deed 
executed  to  his  wife  during  the  coverture,  by  which 
real  estate  is  conveyed  to  the  wife,  is  not  a  compe- 
tent witness,  either  for  the  purpose  of  proving*  the 
due  execution  of  the  deed,  or  the  purpose  of  haviner 
it  admitted  to  record.  Johnston  v.  Slater.  11  Gratt. ' 
321.  Upon  this  subject,  see  grenerally,  monographic 
note  on  "Husband  and  Wife." 

D.  WEIGHT  OF  EVIDENCE. 

Certificate  of  Acknowledmnent.— The  acknowledg*- 
ment  of  a  deed  before  justices,  by  the  grantor,  and 
their  certificate  of  acknowledgment,  is  not  conclu- 
sive evidence  of  the  complete  and  perfect  execution 
of  the  deed.  A  deed  being  acknowledged  before' 
Justices  who  retain  possession  of  it,  it  depends 
upon  the  condition  of  the  grantor  at  the  time 
whether  the  acknowledgment  is  a  complete  execu- 
tion of  the  deed  ot  not  In  such  case,  the  intention 
of  the  grantor  may  be  ascertained  by  evidence  of 
his  previously  declared  purpose,  though  nothing  is 
said  at  the  time  of  the  acknowledgment  to  indicate 
his  intention.    Hutchison  v.  Rust  2  Gratt.  394. 

Certificate  of  Notary.— In  the  absence  of  fraud,  the ' 
certificate  of  a  notary  of  the  acknowledgment  of  a' 
deed  is  conclusive  evidence  to  all  stated  therein,  as 
required  by  statute.    Burson  v.  Andes.  83  Va.  446, 
8  S.  E.  Rep.  249. 

Testimony  of  Officer  Who  Took  the  Acknowledg- 
ment—The evidence  of  an  officer  taking  the 
acknowledgment  to  a  deed,  and  of  a  person  present 
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at  its  execution,  is  entitled  to  pecaliar  weiffbt  in 
consldetlnff  the  capacity  of  the  grantor  to  make  the 
deed,  kiuckey  ▼.  Buckey,  88  W.  Ya.  168. 18  S.  E.  Rep. 
88$. 

Testimony  of  a  Party  Who  Bxecuted  the  Deed.— In 
Colquhoun  y.  Atkinsons,  6  Mnnf.  560.  the  testimony  of 
the  person  who  executed  the  deed,  was  received  as 
flxinsT  the  time  when  it  was  executed:  notwlthstand- 
Inff  the  testimony  of  two  witnesses  to  his  acknowl- 
edgment to  the  contrary  when  not  under  oath,  he 
being  entirely  disinterested  between  the  parties, 
and  the  falsehood  of  his  evidence  belnff  improbable 
under  the  circumstances  of  the  case. 

Old  Age  as  Evldeace  of  Incapacity.— Old  affe  is  not 
in  Itself  sufficient  evidence  of  incapacity  in  the 
g-ran  tor  as  to  invalidate  his  deed.  Jarrett  v.  Jarrett, 
11  W.  Va.  684;  Buckey  v.  Buckey.  88  W.  Va.  1«8,  18  S. 
£.  Rep.  388;  Delaplain  v.  Grubb.  44  W.  Va.  612,  SO  S. 
£.  liep.  SOI. 

Capacity— Parties  Present  at  the  Execution. —  A 
party  sought  to  set  aside  a  deed  make  by  him,  alleg*- 
ing  that  he  was  of  unsound  mind  at  the  time  of 
makinir  the  deed,  and  was  therefore  incapable  of 
making  a  valid  contract  'it  was  held,  that  the  testi- 
mony of  witnesses  who  were  present  at  the  making 
of  the  deed,  and  the  written  acts  of  the  party  at- 
tesilng  his  capacity,  were  more  to  be  considered 
and  relied  upon  than  the  opinions  of  the  witnesses, 
based  upon  facts  which  mig'ht  have  been  true,  and 
yet  which  might  not  have  been  the  result  of  un- 
soundness of  mind.  Beverley  v.  Walden,  20  Gratt. 
147. 

The  evidence  of  witnesses  present  at  the  execu- 
tion of  the  deed  is  entitled  to  peculiar  weiffht 
Jarrett  V.  Jarrett.  11  W.  Va.  684;  Buckey  v.  Buckey, 
88  W.  Va.  168.  18  S.  E.  Rep.  883;  Delaplain  v.  Grubb, 
44  W.  Va.  612,  80  S.  E.  Rep.  201. 

Evidence  of  Insanity— Opinion  of  Nonexperts.— The 
mere  opinions  of  witnesses  not  experts  as  to  the 
sanity  or  insanity  of  the  crrantor,  are  entitled  to 
little  or  no  regard,  unless  they  are  supported  by 
food  reasons  founded  on  facts  which  warrant  them. 
Jarrett  v.  Jarrett,  11  W.  Va.  684. 

Capacity— Testimony  of  Physicians.— The  evidence 
of  physicians,  especially  those  who  attended  the 
ff  ran  lor,  and  who  were  with  him  considerably  dur- 
ingr  the  time  it  is  charged  that  he  was  of  unsound 
mind,  is  entitled  to  ffreat  weight  Next  to  physicians 
and  those  who  were  present  at  the  execution  of  the 
deed,  are  those  whose  intimacy  in  the  family  has 
criven  them  an  opportunity  of  seeing  the  party  at  all 
times,  and  watching  the  operations  of  his  mind. 
Jarrett  v.  Jarrett  11  W.  Va.  584. 

Evidence  of  Attestlnir  Witnesses.— Upon  a  charge 
of  fraud  in  obtaining  a  deed,  or  incapacity  In  the 
g-rantor,  the  evidence  of  the  attesting  witnesses  as 
to  the  capacity  of  the  grantor  at  the  time  of  execut- 
ing the  instrument,  is  to  be  chiefly  regarded. 
Beck  with  v.  Butler,  1  Wash.  224;  Gilliam  v.  Perkln- 
son.  4  Rand.  825:  Jarrett  v.  Jarrett  11  W.  Va.  684. 

Possession  um  Evidence  of  Delivery.— Possession  of 
a  deed  by  the  grantee  is  prima  facie  evidence  of 
delivery;  and  where  the  defendants  admit  the  sig-n- 
ing  and  sealing*,  the  rule  of  evidence  is  sufficiently 
complied  with  by  the  plaintiff  when  he  produces  the 
Instrument  before  the  jury,  and  it  is  then  incumbent 
on  the  defendants  to  show  some  special  matter  in 
avoidance.    Newlin  v.  Beard.  6  W.  Va.  110. 

E.  EFFECT  OF  PROOF  OF  LOST  DEED.— Proof 
that  a  deed  conveying"  land  was  executed  and  de- 
livered by  the  grantor  to  the  grantee,  and  that  the 
book  in  which  it  was  recorded  has  been  destroyed 


and  the  deed  lost  has  the  same  effect  as  if  the  deed 
)iad  not  been  lost  nor  the  record  destroyed,  and  as 
if  the  deed  had  been  in  evidence  in  tbe  canae. 
Reusens  v.  Lawson,  91  Va.  226,  21  S.  E.  Rep.  Sf7. 

VI.  EQUITY  JURISDICTION. 

A.  RESCISSION  AND  CANCELLATION. 

Qeneral  Rule.— A  writing  solemnly  signed,  sealed. 
acknowledg-ed  before  a  magistrate  and  delivered 
by  a  person,  is  evidence  of  his  intent  so  convincing 
and  conclusive,  that  at  common  law  no  evidence 
will  be  received  to  contradict  it  In  a  court  of 
equity,  however,  it  may  sometimes  be  proved  that 
the  deed  was  executed  in  mistake,  and  that  in  fact 
it  embodies  provisions  different  from  tbose  the 
parties  Intended  it  to  embody.  But  even  in  this 
court  the  deed  is  regarded  as  evidence  so  strong, 
that  only  other  unequivocal  evidence  irresistibly 
conclusive,  is  sufficient  to  overthrow  It  W.  IC.  A  M. 
Co.  V.  Peytona  C.  C.  Co.,  8  W.  Va.  408. 

5ettin|r  Aside  a  Deed  for  Fraud  or  Undue  Influence- 
Burden  of  Proof.— In  a  suit  to  set  aside  a  deed  on  the 
ground  of  fraud  or  undue  influence,  the  burden  of 
proof  is  upon  the  party  alleging  the  f  rand  or  undue 
Influence,  and  such   proof  must  be  clear  and  con- 
vincing.   But  if  the  indicia  of  fraud  be  proved  so 
that  fraud  may  be  presumed   from  the   clrcnni- 
stances  and  condition^  of  the  parties  contracting, 
or  if  it  is  proved  that  the  parties  stood  in  an  intimate 
and  confidential  relation,  one  to  the  other,  or  in 
any  other  way,  the  burden  of  proof  shifts  to  the 
defendant,  and  he  is  obllg-ed  to  repel  by  strong  and 
clear  evidence  the  presumption  of  fraud  and  undue 
influence   arising  from  the  circumstances  of  the 
transaction  and  the  relation  of  the  parties:  and  in 
such  cases  he  must  prove  the  truth  of  the  defence 
set  up  in  his  answer.    Todd  v.  Sykes,  97  Va.  14S.  38  S. 
E.  Rep.  517;  Fishbume  v.  Ferguson,  84  Va.  87.  4  S.  E. 
Rep.  575:  Samuel  v.  Marshall,  8  Leigh  567. 

Misrepresentation.- In  order  to  rescind  a  convey- 
ance inequity  for  misrepresentation,  it  mnst  appear 
that  false  representations  were  made,  that  they 
were  material,  that  they  were  relied  upon  by  the 
grantee,  and  that  they  were  made  to  induce  him  to 
enter  into  the  contract  Beckley  v.  Riverside  Land 
Co.  (Va.),  28  S.  E.  Rep.  778. 

Fraud.— Equity  will  not  cancel  and  set  aside  a  deed 
for  fraud,  unless  such  fraud  be  clearly  proved. 
Tune  V.  Fallin,  87  Va.  410, 12  S.  E.  Rep.  750:  Jeffries  v. 
Southwest  Va.  Imp.  Co.,  88  Va.  882.  14  S.  E.  Rep.  491. 

Undue  Influence.— To  annul  a  deed  for  undue  influ- 
ence it  must  appear  that  it  was  such  as  to  destroy 
free  ag-ency,  and  substitute  the  will  of  another  for 
that  of  a  person  nominally  acting*.  It  must  appear 
to  the  satisfaction  of  the  court  that  the  party  had 
no  free  will  but  stood  in  vinculia.  Delaplain  v.  Grubb. 
44  W.  Va.  612,  30  S.  E.  Rep.  201. 

Where  Influence  is  acquired  over  the  grantor  by 
reason  of  acts  of  kindness  and  attachment  on  the 
part  of  the  grantee,  this  is  not  such  undue  influence 
as  will  vitiate  a  deed  otherwise  valid.  Hale  v.  Cole. 
81  W.  Va.  576,  8  S.  E.  Rep.  516;  Delaplain  v.  Grubb,  44 
W.  Va.  612,  ao  S.  E.  Rep.  201. 

In  Davis  v.  Strauffe,  88  Va.  798,  11  S.  E.  Rep.  406»  a 
father  conveyed  a  larg-e  amount  of  property. 
accordiuAT  to  an  often-expressed  Intention  to  his 
natural  daughter  to  whom  he  was  very  much 
attached.  Afterwards,  at  the  solicitation  of  his 
legitimate  daugrhter  and  her  husband,  he  went  in 
company  with  his  son-in-law's  lawyer,  to  the  place 
where  his  natural  dausrhter  was  visiting,  and  there 
in  the  absence  of  any  one  to  whom  she  could  go  for 
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advice,  and  In  the  belief  that  If  slie  did  not  reconvey 
the  property  it  would  hasten  the  death  of  her  father 
who  was  very  feeble,  she  executed  a  conveyance  of 
the  property.  It  was  held,  that  this  deed  was  pro- 
cured through  undue  influence  and  surprise,  and  it 
was  set  aside  in  equity. 

Undue  Influence— Lapse  of  Time.— In  Pusey  v.  Gard- 
ner, 21  W.  Va.  469.  a  deed  was  made  by  a  daughter  to 
her  father  just  before  her  marriage.  Thirty-flve 
years  afterwards  a  bill  in  equity  was  filed  to  set 
aside  the  deed  on  the  srround  of  undue  influence. 
The  case  not  being*  a  clear  one  and  the  failure  to 
brinfif  the  suit  earlier  beingr  unexplained  the  court 
would  not  set  aside  the  deed,  though  It  was  not 
barred  by  the  statute  of  limitations.  Lapse  of  time, 
when  it  does  not  operate  as  a  positive  bar  In  equity, 
is  evidence  of  assent,  acquiescence  or  waiver. 

MUtake.— Equity  relieves  afirainst  material  mis- 
takes of  facts,  as  well  as  afirainst  fraud  or  undue 
influence  in  a  deed.  But  the  evidence  to  show  such 
mistake  must  be  clear  and  strong,  so  as  to  establish 
the  mistake  to  the  entire  satisfaction  of  the  court 
Allen  V.  Yeater,  17  W.  Va.  128. 

In  case  of  mistake,  mutual  and  material,  as  to  the 
number  of  acres  conveyed  upon  a  sale  in  grosa,  a 
court  of  equity  will  in  some  cases  upon  proper 
pleadings  and  proof,  annul  the  deed  and  rescind  the 
sale;  but  in  the  absence  of  fraud  in  either  party. 
the  court  will  not  allow  an  abatement  for  a 
deflciency.  or  compensation  for  any  excess.  Hans- 
ford V.  Chesapeake  Coal  Co.,  28  W.  Va.  70. 

Where  there  is  a  mutual  mistake  as  to  the  interest 
of  the  grantor  in  the  lands  conveyed,  a  court  of 
equity  will  set  aside  and  cancel  the  deed.  Irlck  v. 
Fulton,  3  Gratt.  198. 

In  Weldebusch  v.  Hartensteln,  12  W.  Va.  750,  the 
ffrantor  in  a  deed  who  was  a  German  and  did  not 
speak  the  Enfflish  lanirnaffe,  brought  a  suit  to  re- 
scind the  deed  on  the  g'round  of  mistake.  He  alleged 
that  the  lawyer  had  drawn  a  deed,  when  It  was  his 
Intention  to  have  a  will  drawn,  and  that  he  signed 
the  deed  believing  it  to  be  a  will  and  not  a  deed.  It 
was  held,  that  in  order  to  set  aside  such  deed,  the 
proof  of  mistake  should  be  the  clearest  and  strong- 
est, and  the  bill  wan  dismissed  as  the  proof  was  not 
sufficient  consideringr  the  great  length  of  time  which 
had  elapsed  in  this  case. 

Mistake  of  Law.— Mere  mistake  of  law  is  not  alone 
ground  for  relief  agrainst  a  deed;  but  when  accom- 
panied by  fraud  in  any  form,  such  as  misrepresen- 
tation or  concealment  of  facts.  Imposition,  undue 
influence,  or  misplaced  confidence,  or  where  advan- 
tagre  has  been  in  any  way  taken  of  one's  ig-norance 
of  law  to  mislead  him,  or  where  there  Is  a  relation 
of  trust  and  confidence,  it  will  be  ground  for  relief 
in  equity.  Schuttler  v.  Brandfass,  4t  W.  Va.  801.  28 
S.  £•  Rep.  oOo. 

Deed  Which  Does  Not  Conforn  to  s  Prior  Airreement. 
—In  Meade  v.  N.,  etc.,  R.  Co.,  89  Va.  296,  15  S.  E.  Rep. 
497,  it  was  held,  that  a  deed  granting  a  right  of  way 
would  not  be  reformed  or  cancelled  because  the 
parties  had  verbally  agreed  that  a  trestle  with  a 
passway  under  it  should  be  erected  over  a  ravine 
on  the  crrantor's  land,  which  agreement  was  not 
Inserted  in, a  deed  because  the  parties  deemed  it 
unnecessary.  And  where  the  attorney  dictating 
the  deed,  informed  the  grantor  that  it  was  unneces- 
sary to  insert  the  verbal  ag'reement  he  having  no 
authority  to  bind  the  grantee  in  the  premises,  such 
statement  was  held  no  ground  for  cancelling  the 
deed. 
Deed  of  s  Tenant  In  Common.— A  tenant  In  common 


conveyed  part  of  the  common  subject  by  metes  and 
bounds,  with  ffeneral  warranty,  and  upon  partition 
afterwards  made,  a  material  part  of  the  tand  so 
conveyed  was  allotted  to  other  tenants  In  qommon, 
so  that  the  purchasel*  did  not  obtain  the  substantial 
inducement  to  his  contract  of  purchase.  The  pur- 
chaser filed  a  bill  in  equity  for  relief.  The  court 
decreed  a  cancellation  of  the  deed  and  placed  the 
parties  in  statu  quo.  Worthing^ton  v.  Staunton,  10  W. 
Va.  208. 

Allegation  of  Mistake  in  Bill— Sufficiency.— A  party 
souffht  relief  in  equity  against  an  Indorsement  of  a 
clerk  on  a  deed,  on  account  of  the  same  being  a  ttiis- 
take,  and  desired  the  court  to  adjudicate  whether 
such  mistake  in  the  Indorsement  was  sufficient  to 
entitle  him  to  relief  In  the  cause.  In  such  case  it 
was  held,  that  the  alleffation  of  mistake  in  the  bill 
must  be  sufficient  to  put  the  fact  in  issue  In  the 
cause.    Burley  v.  Weller,  14  W.  Va.  209. 

Pallareto5tateQronnds  for  Cancellation— Pleodlnr. 

—While  it  is  proper  and  desirable  that  the  plaintiff 
should  set  out  in  his  bill  the  ffronnds  on  which  he 
claims  a  deed  is  void,  still,  if  such  deed  is  exhibited 
with  and  made  part  of  the  bill,  and  it  appears  upon 
its  face  to  be  invalid,  the  court  will  not  decline  tp 
declare  it  void  simply  because  the  plaintiff  did  not 
in  his  bill  specify  the  particular  srronnd  upon  which 
the  court  regrards  it  void.  Simpson  v.  Bdmiston,  88 
W.  Va.  075;  Carskadon  v.  Torreyson,  17  W.  Va.  48. 

Effect  of  Cancellation  by  the  Orantor.— Where  land 
has  been  conveyed  by  deed  of  bargain  and  sale  the 
legral  title  of  the  grantee  is  not  divested  by  the  re- 
turn of  the  deed  to  the  grantor  to  be  cancelled. 
Jones  V.  Neale,  2  P.  A;  H.  889.  The  father  by  deed  of 
gift  conveyed  land  to  his  son,  and  shortly  after- 
wards the  son  voluntarily  returned  the  deed  to  the 
father  to  be  cancelled,  with  the  desiem  to  digest  the 
title  out  of  himself  and  restore  it  to  the  father,  and 
the  deed  was  cancelled.  Upon  a  bill  in  equity  to 
subject  the  land  to  the  debts  of  the  son,  it  was  held* 
that  the  son's  title  was  not  divested  by  the  cancella^- 
tion  of  the  deed,  and  the  land  was  still  subject  to  his 
debts.    Qraysons  v.  Richards,  10  Leigh  W. 

Cancelling  a  Deed  for  Lands  In  Another  State— Juris- 
diction.—A  person  being  within  the  commonwealth 
may  be  decreed  to  execute  a  deed  for  lands  lying  in 
another  state,  or  to  cancel  a  deed  for  such  lands, 
when  it  has  been  obtained  by  fraud.  Ouerrant  v. 
Fowler,  1  H.  &  M.  5. 

B.  REFORMATION. 

Jurisdiction  to  Reform  In  General. —Equity  has  juris- 
diction to  reform  deeds  in  two  well-defined  classes 
of  cases  only  :  First,  where  there  has  been  an  inno- 
cent omission  or  insertion  of  a  material  stipulation, 
contrary  to  the  intention  of  both  parties,  and  under 
a  mutual  mistake.  Second,  where  there  has  been  a 
mistake  of  one  party  accompanied  by  fraud  or 
other  inequitable  conduct  of  the  remainlnff  parties. 
But  so  ffreat  and  obvious  is  the  danger  of  permit- 
ting the  solemn  engagement  of  parties,  when  evi- 
denced by  a  deed,  to  be  varied  by  parol  evidence, 
that  in  no  case  will  relief  be  granted  except  when 
there  is  a  plain  mistake,  clearly  made  out  by  satis- 
factory and  unquestionable  proofs.  Shen.,  etc.,  R. 
Co.  V.  Dunlop,  80  Va.  846,  10  S.  E.  Rep,  239;  Meade  v. 
Norfolk,  etc  It  Co.,  89  Va.  296,  15  S.  £.  Rep.  497. 

Mistake.— Where  a  deed  fails  to  express  the  inten- 
tion of  the  parties  because  of  mistake,  the  [proper 
remedy  therefor  is  a  bill  in  equity  for  reformation. 
Lafforlo  v.  Dozier,  91  Va.  498,  22  S.  E.  Rep.  889 ;  liong 
V.  Israel,  9  Leigh  666 ;  Snyder  v.  Grandstaff,  96  V a* 
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478,  31  S.  E.  Rep.  647  ;  Cbapman  v.  Persing-er,  87  Va, 
581.  13  S.  E.  Rep.  549. 

Mistakes  of  the  Scrivener— It  is  a  well-settled  rule 
that  tbe  courts  of  equity  have  jurisdiction  to  correct 
mistakes  of  the  scrivener  in  drawing  a  deed,  when 
he  has  not  drawn  it  in  accordance  with  the  clearly 
established  directions  and  Instructions  of  the  par- 
ties. Before  the  court  will  consent  to  correct  a 
mistake  in  the  terms  of  the  deed,  participated  in  by 
only  one  of  the  parties  thereto,  wherfe  no  fraud  or 
imposition  is  practiced,  and  where  a  party  of  ordi- 
nary intellifirence.  who  can  read,  has  deliberately 
executed  a  deed,  the  proof  of  mistake,  where  ad- 
missible at  all,  must  be  strong,  clear,  preponder- 
atlnsr,  and  conylncing*  to  the  mind  of  the  court. 
Pennybacker  V.  Laidley,  38  W.  Va.  634, 1 1  S.  E.  Rep. 
39:  Weidebusch  v.  Hartenstein,  12  W.  Va.  760. 

Mistake  in  Description.— In  Blessinff  v.  Beatty.  1 
Rob-  887,  sale  was  made  of  land  embraced  by  a  deed 
under  which  the  vendor  claimed,  but  by  mistake 
the  conveyance  from  the  vendor  embraced  some 
land  not  conveyed  by  that  deed,  and  omitted  some 
comprised  in  it.  On  a  bill  by  the  vendee  against 
the  administrator  and  heirs  of  the  vendor,  it  was 
held,  that  equity  would  correct  the  mistake,  by 
directing  a  conveyance  from  the  heirs  of  the  vendor 
according  to  the  calls  of  the  deed  under  which  the 
vendor  claimed. 

Omission  of  the  Qrantee*s  Name.— Where  a  deed  of 
exchange  was  made  and  the  name  of  the  crrantee 
was  omitted,  it  was  held,  that  the  omission  might 
be  supplied,  and  effect  given  to  the  deed,  where  on 
the  iuhpection  of  the  deed  enouffh  appeared  to  show 
in  whom  the  title  to  that  parcel  vested.  Lagrorio  v. 
Dozler,  91  Va.  492,  23  S.  E.  Rep.  239. 
.  Alteration  by  the  Grantor.— A  bill  in  equity  alleged 
that  the  complainant  had  orally  purchased  from 
tlie  defendant  all  the  minerals  in  certain  land, 
except  lead  and  zinc ;  and  that  the  defendant  had 
altered  the  deed  after  it  had  been  sent  to  him  for 
execution,  by  limiting-  the  interest  conveyed,  to  the 
iron  ore,  without  the  plaintiff's  knowledg-e.  until 
after  the  deed  had  been  recorded,  and'  just  before 
the  commencement  of  the  suit  A  letter  from  the 
defendant  to  the  complainant,  within  a  week  after 
the  contract  and  before  the  execution  of  the  deed, 
stated  that  he  understood  the  agreement  to  cover 
all  the  minerals  in  the  land,  reserving  to  himself 
all  the  lead  and  zinc.  It  was  held,  that  under  these 
circumstances  the  complainant  was  entitled  to  a 
reformation  of  the  deed.  Pulaski  Iron  Co.  v.  Pal- 
mer. 89  Va.  884,  16  S.  £.  Rep.  275. 

Deed  Not  In  Accord  with  a  Prior  Ai^reement.— Al- 
though a  deed  or  other  instrument  may  be  reformed, 
when  through  mistake  or  accident  it  does  not  accu- 
rately represent  the  agreement  of  the  parties,  it  is 
necessary  that  both  the  agreement  and  the  mistake 
shall  be  make  out  by  the  clearest  and  most  satis- 
factory^ testimony.  Where  the  mistake  is  estab- 
lished by  other  preliminary  written  agreements, 
equity  more  readily  interferes  than  in  cases  where 
the  mistake  is  to  be  established  by  parol  evidence. 
But  even  when  there  is  a  preliminary  article  of 
agreement  or  settlement,  it  must  be  made  plainly 
to  appear  that  the  parties  intended  in  their  final 
instrument  merely  to  carry  into  effect  the  control 
or  arrangement  set  forth  in  the  prior  agreement 
The  very  circumsUnces  that  the  final  instrument 
of  conveyance  differs  from  the  preliminary  con- 
tract, affords  of  itself  some  presumption  of  an 
intentional  chang-e  of  purpose  or  agreement,  unless 
there  is  some  recital  in  it.  or  some  other  attendant 


circumstance,  which  demonstrates  that  It 
merely  in  pursuance  of  the  original  contract.  Car- 
ter V.  McArtor,  128  Gratt.  866;  DonaldsoD  v.  Ltevine. 
98  Va.  472,  25  S.  £.  Rep.  541:  Snyder  v.  Grandstafl. 
96  Va.  478.  81  S.  E.  Rep.  647. 

In  Shenandoah,  etc..  R.  Co.  v.  Dunlop.  86  Va.  346.  10 
S.  E.  Rep.  289.  it  was  held,  that  a  deed  would  not  be 
reformed  to  accord  with  a  prior  written  contract 
where  it  appeared  that  nothingr  was  omitted  by 
accident  or  mistake,  but  that  the  change  was  delib- 
erately discussed  and  understandlng'ly  made,  with 
only  an  unauthorized  assurance  by  the  ffTantee*s 
agreut  that  the  grantee  would  comply  with  tlie 
prior  contract. 

Defect  In  the  Bxecatlon  of  a  Power.— As  far  as  cir- 
cumstances will  permit,  a  court  of  eqnitT  will 
supply  any  defect  in  the  execution  of  a  power  ffiven 
b}'  a  will,  to  executors  or  trustees,  to  sell  lands  for 
the  payment  of  debts  or  legacies.  Roberts  v.  Stan- 
ton, 2  Munf.  129.  In  this  case  a  conveyance  by  one 
executor  or  trustee  only,  instead  of  three,  bat  in 
all  other  respects  conformable  to  the  intention  of 
the  testator  in  creatlnff  the  trust,  was  supported  in 
favor  of  a  purchaser  for  valuable  consideration: 
and  this,  notwithstandinflr  that  the  will  provided. 
that  if  one  or  more  of  the  executors  or  trustees, 
should  die  before  the  object  of  the  tmat  was 
accomplished,  others  should  be  appointed  by  the 
survivors,  jointly  with  them  to  finish  the  execntion 
of  the  tmsL 

Against  Bona  Fide  Purchasers  for  Valoeu— In  no 
case  will  a  court  of  equity  decree  reformation  of  a 
deed  to  the  injury  of  a  bonaJUUpuTchaaer  for  yalne. 
Robinson  v.  Braiden.  44  W.  Va.  188.  98  S.  £.  Rep.  TBw 
But  a  bill  in  equity  to  reform  a  deed,  which  charges 
mutual  mistake  in  its  execution,  is  not  demorrable 
because  of  failure  to  charge  notice  to  a  purchaser 
for  value.  Such  notice  must  be  proved,  but  the 
defence  must  be  made  by  plea  or  answer.  Snyder 
v.  Grandstaff,  96  Va.  478,  81  S.  E.  Rep.  647. 

C.  SETTING  UP  DEEDS. 

Jurisdiction  to  Set  Up  iuMt  Deeds.— It  is  a  well-aet- 

tled  rule  that  courts  of  chancery  have  jurisdiction 
in  suits  to  set  up  lost  deeds.  Deeds  set  np  in  a  suit 
in  which  the  court  has  jurisdiction  of  the  parties 
and  the  subject-matter,  and  the  decree  and  the 
deed  made  in  pursuance  thereof,  are  proper  evi- 
dence of  the  passinir  of  the  title  by  the  lost  deed, 
and  they  cannot  be  assailed  in  any  collateral  pro- 
ceediuff.  Building,  etc.,  Co.  v.  Fray.  96  Va.  560,  S  S. 
E.  Rep.  66;  Barley  v.  Byrd.  95  Va.  816,  SB  S.  E.  RepL 
829. 

Volunteers— Advanceaients.~As  a  general  mlc 
equity  will  not  aid  a  volunteer  In  supplying  legal 
defects  in  a  prior  deed,  against  a  subsequent  volun- 
teer. Cases  of  advancements  for  younger  children. 
otherwise  unprovided  for,  form  an  exception  to  this 
rule.  Ward  v.  Webber,  1  Wash.  874.  In  this  case  a 
father  by  deed  conveyed  to  his  daughter  several 
tracts  of  land,  with  many  slaves,  etc.  After  this, 
the  father  g-ot  possession  of  the  deed  snrrepti- 
tiqusly,  and  cancelled  it.  Upon  a  bill  by  the 
daufifhter,  the  court  restored  the  deed  to  Its  legal 
force. 

In  Vaugrhn  v.  Moore,  89  Va.  925.  17  S.  E.  Rep.  896.  a 
father  executed,  acknowledsred  and  delivered  a 
deed  of  gift  of  land  to  his  son.  After  its  delivery  to 
the  clerk  for  record,  but  before  it  was  actually 
recorded  the  father  had  it  destroyed,  and  conveyed 
the  land  to  parUes  with  notice  of  the  son*s  equitable 
interest    It  was  held,  that  the  deed  so  destroyed 
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ebould  be  set  up  In  a  court  of  equity  In  bebalf  of 
tbe  son. 

Effect  of  Decree  5ettln|r  Up  Deed.— In  Buildiufif, 
etc..  Co.  V.  Fray.  96  Va.  569.  S2  S.  E.  Rep.  58,  a  decree 
of  a  court  of  cbancery  settlngr  up  an  unrecorded 
deed  of  a  husband  and  wife,  wbicb  had  been  lost, 
^iras  held  not  to  operate  to  bar  the  wife,  on  the 
death  of  her  husband,  from  claiming  dower  in  the 
land.  The  execution  and  delivery  by  her  lost  deed, 
did  not  convey  her  interest,  as  admission  to  record 
was  necessary. 

Proof  Reqaired  to  Set  Up  Deed.— Where  it  is  sought 
to  set  up  a  lost  deed  In  a  court  of  equity  and  by 
such  deed  to  show  title  to  land,  courts  of  equity  re- 
quire the  strongest  and  most  conclusive  proof  of 
the  former  existence,  contents  and  loss  of  the  deed. 
Barley  v.  Byrd,  95  Va.  316,  28  S.  E.  Rep.  829;  Thomas 
V.  Ribble  (Va.),  24  S.  E.  Rep.  241. 

VII.  TAX  DEEDS. 

A.  IN  GENERAL. 

When  a  Purchaser  Is  Entitled  to  •  Deed.— Under 
Va.  Code,  sec.  666.  as  amended  by  Acta  of  1897-8,  p.  848 
the  applicant  to  purchase  land  sold  for  nonpayment 
of  taxes  has  no  right  to  a  deed  until  the  survey  and 
report  therein  required  have  been  made,  unless  the 
court  has  decided  that  such  survey  is  unnecessary. 
Glenn  v.  Christian,  96  Va.  679.  88  S.  E.  Rep.  1015. 

To  entitle  a  purchaser  at  a  tax  sale  to  have  a 
circuit  court,  or  the  judge  thereof  in  vacation  to 
appoint  a  commis-sioner  to  execute  a  deed  for  the 
lot  of  land  so  purchased  by  him,  he  must  bring  him- 
self within  the  provisions  of  the  law  governing  the 
terms  of  his  application;  and  therefore,  the  petition 
should  show  a  clear  legal  right  to  have  the  deed 
made,  and  in  the  manner  prayed  for.  Davis  v. 
Jackson,  14  W.  Va.  227. 

Title  Passed  by  a  Tax  Deed.— A  deed  from  a  clerk 
of  court  conveying  to  a  purchaser  land  sold  for 
taxes,  was  held  to  pass  only  such  title  as  was  vested 
In  the  party  against  whom  the  taxes  were  assessed, 
and  on  account  of  which  the  sale  was  made.  Hotch- 
kiss  V.  Middlekauf .  96  Va.  649,  82  S.  E.  Rep.  86. 

The  purchaser  of  land  sold  for  taxes,  who  has 
obtained  his  tax  deed  therefor  and  had  the  same 
duly  recorded  in  the  proper  county,  becomes  in- 
vested with  such  estate  in  and  to  the  land  so 
purchased  by  him,  as  was  vested  in  the  party 
assessed  with  the  said  taxes,  on  the  commencement 
of.  or  any  time  during  the  years  for  which  the 
said  taxes  were  a&sessed.  Summers  v.  County  of 
Kanawha,  26  W.  Va.  159. 

Effect  of  Redemption.— Where  the  owner  of  land 
which  has  been  sold  for  nonpayment  of  taxes, 
redeems  the  same  within  the  time  required  by  law. 
a  court  of  equity  has  Jurisdiction  to  set  aside  the 
deed  to  the  purchaser.  Wyatt  v.  Simpson,  8  W.  Va. 
894:  Battin  v.  Woods,  27  W.  Va.  58. 

B.  AUTHORITY  OF  OFFICER  MAKING  THE 
DEED. 

Where  tbe  Clerk  of  County  Court  Is  Purchaser.— 
The  clerk  of  the  circuit  court,  is  only  authorized  to 
make  a  deed  for  land  sold  for  the  nonpayment  of 
taxes  when  the  clerk  of  the  county  court  is  himself 
the  purchaser;  and  when  a  deed  attempted  to  be 
made  in  pursuance  of  such  delinquent  sale  by  the 
clerk  of  the  circuit  court  showed  on  its  face  that  a 
person  other  than  the  clerk  of  the  county  was  the 
purchaser,  such  deed  being  unauthorized,  was  held 
void  and  inoperative.  Baxter  v.  Wade,  89  W.  Va. 
281.  19  S.  E.  Rep.  404. 

Power  Not  Coupled  with  an  Interest.— A  commis- 


sioner for  the  sale  of  delinquent  land  conveys  under 
a  power,  and  is  clothed  with  a  mere  naked  authority. 
Having  no  interest  in  the  land  conveyed,  the  deed 
of  the  commissioner  could  avail  nothing  where  his 
authority  to  make  it  did  not  affirmatively  appear, 
unless  there  had  been  such  a  long  acquiescence  and 
possession  under  the  deed  as  to  Justify  a  presump- 
tion In  favor  of  the  deed.  Walton  v.  Hale,  9  Gratt. 
194. 

In  Reusens  v.  Lawson,  91  Va.  886,  21  %.  E.  Rep.  847. 
it  was  held,  that  the  clerk  of  a  court  in  making  a 
deed  for  the  land  sold  for  nonpayment  of  taxes, 
exercises  a  mere  naked  power,  not  coupled  with  an 
interest,  and  it  is  essential  that  every  prerequisite 
to  the  exercise  of  such  power,  including  the  fact 
that  he  is  clerk,  be  shown,  in  order  to  pass  title  by 
such  deed.  The  deed  itself  is  not  sufficient  for  that 
purpose,  though  it  is  admissible  to  show  color  or 
claim  of  title,  where  title  is  claimed  by  adversary 
possession  for  the  period  of  the  statutory  bar. 

Sale  nust  Conform  to  the  Statute.— The  only  au- 
thority for  making  a  deed  for  lands  sold  for  non- 
payment of  taxes  is  the  sale  of  the  land  and  the 
conforming  to  the  requirements  of  the  statute 
thereafter.  The  deed  must  conform  to  the  report 
of  the  sale;  and  if  the  report  of  the  sheriff  shows 
that  an  entire  tract  of  land  was  sold,  this  is  no 
authority  for  executing  a  deed  for  a  part  of  such 
tract:  and  If  such  deed  is  executed,  it  is  void. 
Jones  V.  Dils,  18  W.  Va.  769;  Orr  v.  Wiley,  19  W.  Va. 

15a 
Must  Be  Executed  by  Officer  Who  Makes  the  5ale.— 

Under  the  statute  of  the  9th  of  February  1814,  con- 
cerning taxes  on  lands,  the  sheriff  or  any  of  his 
deputies  has  authority  to  make  sale  of  lands  for- 
feited for  nonpayment  of  taxes;  but  whichever 
officer  makes  the  sale,  that  officer  alone  is  competent 
to  convey  the  land  to  the  purchaser.  Therefore,  a 
deed,  in  such  case,  reciting  that  the  sale  was  made 
by  the  sheriff,  but  executed  by  a  deputy  for  his 
principal,  and  acknowledged  by  the  deputy  for 
registry  as  his  (the  deputy's)  own  deed,  whereby 
the  land  sold  was  conveyed  to  the  purchaser,  was 
held  ineffectual  to  convey  the  title,  and  was  not 
evidence  for  the  purchaser,  in  ejectment  against 
him  for  the  land,  brought  by  the  original  owner. 
Wilsons  V.  Doe,  7  Leigh  22. 

Deed  from  a  Marshal  of  a  Federal  Court— A  deed 
from  a  marshal  of  a  federal  court,  to  the  purchaser 
of  land  sold  for  nonpayment  of  the  direct  tax  im- 
posed by  congress,  was  held  not  sufficient  evidence 
to  support  the  title  of  the  purchaser,  on  a  trial  in 
ejectment,  but  other  proof  was  necessary  to  show 
the  authority  of  the  marshal  to  make  such  convey- 
ance; under  the  several  acts  of  congress  recited 
therein.    Christy  v.  Minor,  4  Munf.  481. 

Proof  of  tbe  Officer's  Authority.— A  party  claiming 
title  under  a  deed  from  a  deputy  sheriff  for  land  sold 
for  nonpayment  of  taxes  under  the  statute  (2d  Rev. 
Code  1819,  p.  543),  must  show  that  the  person  de- 
scribed as  high  sheriff  was  such,  and  that  the  grantor 
in  the  deed  was  his  deputy.  Though  such  deed 
recited  an  insufficient  advertisement  of  the  property 
conveyed  it  was  not  thereby  vitiated,  because  it  is 
not  essential  that  the  deed  should  recite  the  fact  of 
advertisement.  Hobbs  v.  Shumates,  11  Gratt.  516; 
Flanagan  v.  Grimmet.  10  Gratt  421. 

C.  RECITALS. 

Circumstances  of  the  Sale.— The  statute  (2d  Rev. 
Code,  p.  1819,  542)  which  provided  that  a  tax  deed 
should  state  the  circumstances  of  the  sale,  did  not 
mean  that  the  deed  should  state  all  the  steps  taken 
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by  tbe  yarioos  officers  precedintr  tlie  sale.  It  was  t 
held,  not  necessary  under  this  statute  to  recite  the 
adyertisement  of  sale  in  the  deed.  And  eren  where 
the  tax  deed  was  defective  it  was  held  that  it  was 
competent  evidence,  together  with  other  evidence  to 
show  title  by  adverse  possession  in  the  srrantee. 
Flanag-an  v.  Grimmet,  10  GratL  421. 

loMifflcleiit  Recitals.— A  deed  given  for  a  tract  of 
land  sold  for  nonpayment  of  taxes  under  Code  of 
Va.  1860,  ch.  *87,  which  did  not  show  on  its  face  by 
whom  the  sale  was  made,  nor  that  the  land  had, 
in  fact,  been  assessed  with  taxes,  nor  for  what  year 
or  years,  nor  the  amount  of  the  taxes  with  which  it 
was  charered.  and  for  what  it  was  sold,  was  held 
defective,  and  not  sufficient  to  show  an  outstandinff 
title  in  the  purchaser.  Buchanan  v.  Ellicott,  4  W. 
Va.  681. 

Recitals  as  Bvldence.— In  a  controversy  between  a 
party  claiming  under  a  conveyance  from  a  commis- 
sioner for  the  sale  of  delinquent  land  and  a  party 
claiming  under  an  adverse  title,  recitals  in  the  deed 
of  the  commissioner  were  not  admissible  in  evidence 
asrainst  the  party  claiminff  adversely  to  the  deed. 
Walton  V.  Hale,  0  Gratt.  194. 

WelflTbt  of  Recitals  as  Bvldence.— in  Jesse  v.  Preston. 
5  Gratt.  120,  it  was  held,  that  a  deed  of  the  collector 
made  under  the^Act  of  Ck>nirres8  of  the  9th  of  Janu- 
ary, 1815,  imposinsr  direct  taxes,  did  not  furnish 
prima  facie  evidence  of  the  resrularity  of  the  col- 
lector's proceedings,  though  his  recitals  in  the  deed 
stated  specifically  all  the  proceedings  which  the  law 
required  to  be  had  to  make  the  sale  of  the  land  con- 
veyed by  the  deed  lesral,  and  also  recited  that  all 
these  proceedings  had  been  had.  The  party  claim- 
ing title  under  the  deed  of  a  collector  must  show  that 
everything-  was  done  which  the  law  required  to  be 
done  before  making  the  sale. 

In  Dequasie  v.  Harris,  16  W.  Va.  845,  a  law  making 
a  tax  deed  prima  facie  evidence  of  any  or  all  of  the 
material  facts  recited  in  the  deed,  was  held  consti- 
tutional: but  in,  construing  such  a  law  the  court 
confirmed  its  operation  strictly  within  the  bounds 
prescribed  by  the  statute. 

Omission  to  Recite  the  Estate  of  the  Owner.— An 

omission,  in  a  list  of  sales  of  land  for  taxes,  to  state 
the  estate  of  the  owner,  was  held  not  to  render  the 
tax  deed  void.  State  v.  Sponaugle.  45  W.  Va.  415,  32 
S.  E.  Rep.  288. 

D.  VALIDITY. 

Defective  Proceedings  In  Clerk's  Office.— Where  the 

proceedings  appearing  in  the  office  of  the  clerk  of 
the  county  court,  upon  which  a  tax  sale  and  deed 
are  founded,  show  fatal  defects,  the  grantee  in 
such  deed  will  not  be  regarded  as  a  bona  fide  pur- 
chaser: nor  will  his  vendee  be  so  regarded :  because 
a  purchaser  of  land  for  taxes  and  all  of  his  vendees 
are  deemed  to  have  notice  of  whatever  defects  the 
records  in  the  county  clerk's  office,  on  which  his 
deed  is  founded,  disclose.  Simpson  v.  Edmlston,  23 
W.  Va.  675. 

Noting  the  Return  of  Lands  as  Delinquent.— Failure 

to  note  in  office  the  day  on  which  lands  were  returned 
delinquent  renders  a  deed  void.  Simpson  v.  Edmls- 
ton, 28  W.  Va.  675;  McCalllster  v.  Ctottrllle,  24  W.  Va. 
178;  Jackson  v.  Kittle.  34  W.  Va.  207,  12  S.  E.  Rep.  484. 
Void  Tax  Deed— Relief  in  Bqulty.- If  land  be  listed 
by  the  commissioner  of  the  revenue  to  a  wrong 
person,  sold  by  the  sheriff  as  the  property  of  such 
person,  and  conveyed  by  deed  to  the  purchaser, 
the  proper  resort  of  the  rightful  owner  for  relief  is 


to  a  court  of  equity,  by  which  the  deed  may  be 
cancelled,  and  a  release,  or  reconveyance  of  the 
land  decreed.    Yancey  v.  Hopkins.  1  Manf .  418L 

Jnrlsdictlonto  5et  Aside.— A  court  of  eqnlty  has 

Jurisdiction  to  set  aside  an  illegal  or  void  tax  deed. 
Simpson  V.  Edmlston.  28  W.  Va.  075 :  Forqueran  v. 
Donnally,  7  W.  Va.  114 :  Jones  v.  Dile,  18  W.  Va.  7» : 
Orr  V.  Wiley,  19  W.  Va.  150. 

Improper  Listing— Effect.— Land  was  sold  for  taxe* 
and  purchased  by  the  state.  The  clerk  of  the  court 
illegally  placed  such  land  on  the  land  books  for 
succeeding  years  in  the  name  of  the  former  owner. 
Upon  such  land  again  becoming  delinqaent.  it  was 
sold  and  a  deed  made  to  the  purchaser.  This  sale 
was  held  void  as  the  land  was  Improperly  listed,  and 
the  deed  was  set  aside.  Totten  v.  Nighbert,  41  W. 
Va.  800,  24  S.  E.  Rep.  627. 

Enjoining  a  Judgment  on  an  InvaHd  Deed— Llmitntlsn. 
—An  agent  whose  duty  it  was  to  pay  the  taxes  of  his 
principal  assessed  in  the  name  of  the  heirs  of  a 
party  of  whom  the  principal  claimed  he  was  the  sole 
heir,  failed  to  pay  the  taxes,  and  when  the  land  was 
sold  for  the  nonpayment  of  taxes,  purchased  the 
same,  professedly  for  his  principal  bat  he  took  the 
deed  to  himself  therefor,  and  brought  an  action  of 
ejectment  against  them,  being  in  possession  of  the 
land  under  his  principal,  and  recovered  a  jadgmenu 
It  was  held,  that  a  suit  in  equity  to  enjoin  the  enforce- 
ment of  the  Judgment,  brought  immediately  after 
Its  rendition,  could  not  be  defeated  by  the  plea  of 
the  statute  of  limitations,  though  the  deed  to  soch 
agent  was  made  more  than  eighteen  years  before 
the  institution  of  the  suit.  Franks  v.  Morris.  9  W. 
Va.  664.  

579       *Hutsonpiller's  AdmV  v.  Stover's 

Adm'r. 

July  Term.  185S.  Lewlsburg. 

I.  Judgments— Dissolution  of  Injanctioa  to— Bxecntton 

—Case  at  Bar.— Upon  the  dlssolntlon  of  an  injunc- 
tion to  a  Judgment,  execution  may  issne  thereon 
within  a  year  and  a  day  from  the  dlssolntlon  of 
the  injunction  without  a  teire  facia;  thon^rh  the 
injunction  was  in  force  for  more  than  ten  years. 

a.  Same— injunction  i^endlng— Statute  of  LimJtstl— 

Effect.— The  statute  of  limitations  to  Jndirments 
does  not  run  whilst  an  Injunction  to  the  Judgment 
is  pending. 

a.  Same— Same— Death  of  Defendsnt  In  a  JodgnMat.— 
If  the  defendant  in  a  Judgment  dies  whilst  an  in- 
junction to  the  Judgment  is  pending,  though  the 
injunction  may  not  be  dissolved  for  more  than 
live  years  after  his  death,  the  statute  reqoiring 
judgments  to  be  revived  within  five  years  does 
not  run  during  the  pendency  of  the  injunction: 
and  the  Judgment  may  be  revived  after  the  live 
years  from  the  death  of  the  defendant.  And  this 
though  the  Judgment  might  have  been  rerived 
whilst  the  injunction  was  in  force. 

4.  Same— Executions  — Statute  of  Umltstloos— Tlaw 
Omitted  In  Computing— Effect  of  Statntst.— The  act. 
Code,  ch.  186,  S  18,  p.  710,  which  directs  that 
the  time  for  which  the  right  to  sue  out  execntion 
on  a  Judgment  is  suspended  by  the  terms  thereof 
or  by  legal  process  shall  be  omitted  in  computing 
the  limitation,  applies  to  Judgments  recovered 
previous  to  the  act,  which  are  suspended  by  In- 
junction at  the  time  when  the  act  went  Into 
operation. 
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B.  S«Ma    SMe  — Suspended  by  ln|niictlMi— Instrnc- 
tlen— PresmBptioB     of  Paynent—CaM    at  Bar.*— 

Upon  a  scire  /aeUu  to  revive  a  Jndffment  which  had 
been  suspended  by  an  injnnction  for  forty-six 
years,  Issne  was  made  up  on  the  plea  of  payment: 
and  npon  the  trial  the  court  Instructed  the  jury, 
that  the  pendency  of  said  injunction  cause  re- 
pelled the  le^al  presumption  of  payment  which 
would  have  arisen  from  lapse  of  time  if  said 
injunction  had  not  been  pending.  Hxi*d:  The 
instruction  was  proper;  and  it  was  not  necessary 
to  distinguish  to  the  jury  between  the  leiral  pre- 
sumption, and 'the  natural  presumption  arising 
from  the  lapse  of  time. 

In  1804,  Joseph  Stover  instituted  an  action 
of  debt  against  Paulser  Huber  and  Jacob 
Hutsonpiller  in  the  County  court  of  Green- 
brier, upon  a  t>ond  for  one  hundred  and 
seventy-two  pounds,  executed  in  1788.  The 
sheriff  returned  the  process  executed 
580  on  Hutsonpiller,  *and  that  Huber  had 
kept  him  off  by  force  of  arms.  Hut- 
sonpiller appeared,  and  put  in  the  plea  of 
payment ;  but  at  the  March  term  1806,  the 
plea  was  waived  and  *' judgement  by  non  sum 
informatus,  for  debt  and  costs,  reserving* 
equity." 

On  the  same  day  Huber  and  Hutsonpiller 
obtained  an  injunction  in  the  County  court ; 
and  in  January  1810,  the  injunction  was 
perpetuated  as  to  one  hundred  and  fifty 
pounds.  This  decree  was  reversed  upon 
appeal  to  the  Chancery  court  at  Staunton, 
on  the  grounds  that  the  cause  was  not  ready 
for  a  hearing ;  and  the  cause  was  sent  back 
to  the  County  court  of  Greenbrier,  where, 
being  revived  in  the  name  of  Hutsonptller's 
administrator,  it  lingered  until  November 
1851 ;  when,  on  the  motion  of  Joseph  S. 
Spangler,  administrator  of  Stover,  it  was 
ordered  that  unless  the  plaintiffs  should 
revive  the  suit  against  him  by  the  next  term, 
the  injunction  should  stand  dissolved  as  an 
act  of  the  day  the  order  was  made.  And  at 
the  February  term  1852  of  the  court,  the  bill 
was  dismissed. 

In  March  1852,  Spangler  sued  out  a  scire 
facias  to  revive  the  judgment  against  Hut- 
sonpiller's  administrator,  in  which  it  was 
described  as  a  judg-ment  against  Huber  and 
Hutsonpiller.  In  June  1&2,  the  adminis- 
trator appeared,  and  filed  several  pleas  of 
payment  by  Huber  and   himself  to  Stover, 


*Judgtm»ntB— Pendency  of  Injunctloa— Presumptloa 
of  Paynent  RapallaMe.— In  Liffhtfoot  v.  Green,  91 
Va.  514,  22  S.  E.  Rep.  242,  it  is  said:  "There  is  a 
recoflrnized  distinction  between  the  statute  of  limita- 
tions and  the  presumption  of  payment  from  the 
lapse  of  time,  the  condition  of  the  parties,  their 
relations  to  each  other,  etc.  In  the  one  case  the  bar 
is  absolute,  in  the  other  it  is  denominated  natural 
presumption  of  payment,  and  may  be  rebutted. 
Perkins'  Adm*r  v.  Hawkins*  Adm*x,  9  Gratt  6M: 
HuUonpillsr*g  Adm'r  v.  Stover* »  Adm'r,  18  Oratt.  598; 
Updike's  Adm'r  v.  Lane.  78  Va.  186;  Booker  v. 
Booker,  29  Gratt.  606;  Hale  v.  Pack's  Ex'ors,  10  W. 
Va.  146."  See  also,  citing  the  principal  case,  Updike 
V.  Lane.  78  Va.  186;  Parker  v.  Clarkson,  S9  W.  Va. 
196.  19  S.  E.  Rep.  486;  Sadler  v.  Kennedy.  11  W.  Va. 
192;  Pace  v.  Picklin,  76  Va.  297;  foot-note  to  Erskine 
▼.  North.  14  Gratt  60. 


and  to  the  administrator ;  on  which  issue 
was  joined.  He  also  filed  a  plea  of  the  stat- 
ute of  limitations,  that  the  scire  facias  had 
not  issued  within  five  years  from  his  qualifi- 
cation as  administrator.  To  this  plea  the 
plaintiff  replied  the  pendency  of  the  injunc- 
tion ;  and  the  defendant  demurred  to  the 
replication. 

When  the  cause  came  on  to  be  heard,  the 
County  court  sustained  the  demurrer  to  the 
replication,  and  dismissed  the  scire  facias ; 
but  upon  appeal  to  the  Circuit  court,  this 
judgement  was  reversed,  and  the  demurrer 
was  overruled  :  And  by  consent,  the  cause 
was  retained  in  that  court  for  trial. 

581  *Upon  the  trial  of  the  cause  the  plain- 
tiff offered    in   evidence  the    orig-inal 

judg'ment,  which  was  objected  to  on  the 
ground  of  a  variance  between  it  and  the  scire 
facias  ;  but  the  court  overruled  the  objection  ; 
and  the  defendant  excepted.  The  variance 
allegred  was,  that  the  scire  facias  recited  a 
judg'ment  against  two,  when  it  was  in  fact, 
as  defendant  insisted,  a  judgment  only 
against  one. 

The  plaintiff  also  offered  in  evidence  the 
record  of  the  chancery  cause.  And  then 
upon  his  motion  the  court  instructed  the 
jury,  "that  the  pendency  of  said  injunction 
cause  repelled  the  legal  presumption  of  pay- 
ment which  would  have  arisen  from  lapse  of 
time  if  said  injunction  had  not  been  pend- 
ing." To  this  instruction  the  defendant 
excepted ;  and  there  being  a  verdict  and 
judgment  for  the  plaintiff,  the  defendant 
applied  to  this  court  for  a  supersedeas,  which 
was  awarded. 

William  Smith  and  Price,  for  the  appel- 
lant. 
Reynolds  and  Dennis,  for  the  appellee.* 

LEE,  J.  It  is  well  settled  that  if  one  have 
judgment  with  a  cesset  execntio  for  a  given 
time,  he  may  within  a  year  and  a  day  after 
the  expiration  of  the  agreed  time,  take  out 
his  execution  without  scire  facias.  4  Com. 
Dig.  257,  "Execution,"  14;  I/ongv.  Morton, 
2  Marsh.  R.  39;  Underbill  v.  Devereux,  2 
Wms.  Saund.  72  c,  n  4 ;  Hiscocks  v.  Kemp,  3 
Adol.  &  Ell.  676 ;  United  States  v.  Harford, 
19  John.  R.  172 ;  Nicholson  v.  Howsley,  5 
Litt.  Sel.  Cas.  300;  Eppes  v.  Randolph,  2 
Call  125, 186.  So  if  the  defendant  bring  error 
and  thereby  hinder  the  plaintiff  from  taking 
execution  within  the  year,  and  the  plaintiff 
in  error  be  nonsuit  or  the  judgment  affirmed, 
the  defendant  in  error  may  proceed  to  execu- 
tion after  the  year  without  scire  facias, 
because  the  writ  of  error  is  a  superse- 

582  deas  to  the  judgment,  *and  the  plaintiff 
must  acquiesce  till  he  hears  the  judg- 
ment at>ove.  3  Bac.  Ab.  ( Wilson *s  ed.) 
"Execution,"  H,  p.  724;  8  Ibid.  "Scire 
facias,"  C,  p.  601 ;  Winter  v.  I^ightbound, 
Stranger's  R.  301. 

The  reason  assigned  for  this  is  that  the 
cesset  executio  being  with  the  consent  and 
for  the  benefit  of  the  defendant,  and  the  writ 
of  error  being  his  own  act,  he  should  not 
take  advantage  of  them,  nor  cx>uld  he  be  sur- 
prised by  the  delay  because  that  delay  was 
in  fact  referable  to  himself.    And  this  reason 
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applies  with  equal  force  where  the  defendant 
arrests  the  execution  of  the  judgment  by  an 
injunction.  Hence,  the  same  rule  should 
apply  in  the  latter  case.  It  is  true  in  some 
of  the  earlier  English  cases  it  was  held  that 
where  execution  was  stayed  for  a  year  or 
more  by  injunction,  the  plaintiff  could  not 
take  execution  upon  its  dissolution,  but  was 
put  to  his  scire  facias.  Booth  v.  Booth,  1 
Salk.  R.  322;  Winter  v.  Lightbound, 
Strange's  R.  301.  The  reason  given  is  that 
the  court  of  chancery  not  being*  a  court  of 
record,  its  injunction  is  not  a  matter  of 
which  the  court  of  law  will  take  notice.  But 
this  doctrine  has  long  since  been  exploded 
even  in  England,  and  courts  of  law  will  take 
notice  of  injunctions  and  other  proceedings 
in  chancery  when  properly  brought  to  their 
consideration.  And  accordingly  it  is  now 
held  that  where  execution  has  been  stayed 
by  injunction,  the  plaintiff  may  sue  out  exe- 
cution within  one  year  after  it  shall  have 
been  dissolved,  without  scire  facias.  Michell 
V.  Cue,  2  Burr.  R.  660  ;  Gibbes  v.  Mitchell,  2 
Bay's  R.  120;  Noland  v.  Cromwell,  6  Munf. 
185 ;  United  States  v.  Harford,  19  John.  R. 
172;  Smith's  adm'r  v.  Charlton's  adm'r,  7 
Gratt.  425.  Indeed  the  reason  on  which  the 
earlier  English  doctrine  rested  never  did 
exist  in  Virginia  ;  for  the  courts  of  chancery 
of  this  state  have  always  been  courts  of 
record,  the  same  as  the  courts  of  law. 

It  is  clear,  therefore,  that  where  the 
583  plaintiff  is  prevented  *by  injunction 
from  proceeding  to  execution,  he  may 
at  any  time  within  the  year  after  its  dissolu- 
tion, sue  out  execution  without. scire  facias; 
and  this,  where  the  parties  remain  un- 
changed, whether  the  injunction  have  con- 
tinued for  more  or  less  than  ten  years  from 
the  date  of  the  judgment.  A  scire  facias  is  no 
more  necessary  in  the  former  case  than  in  the 
latter,  the  reason  for  dispensing  with  it  being 
exactly  the  same  in  both :  Nor  will  the  statute 
of  limitations  forbidding  execution  after  the 
expiration  of  ten  years  from  the  date  of  the 
judgment  apply,  because  notwithstanding 
the  general  terms  employed,  it  must  be  un- 
derstood to  embrace  only  the  cases  in  which 
the  party  may  levy  his  execution  if  he  will, 
and  not  those  in  which  he  is  positively  pro- 
hibited by  legal  process  from  so  doing ;  and 
where  the  injunction  continues  for  more 
than  ten  years,  the  plaintiff  is  equally 
restrained  from  levying  his  execution  during 
the  whole  period  as  during  the  year  after  the 
date.  But  where  a  change  of  parties  must 
be  made  in  consequence  of  the  death  of  the 
plaintiff  or  defendant,  a  scire  facias  for  that 
cause  is  rendered  necessary,  and  it  is  insisted 
that  where  the  defendant  is  dead,  the  scire 
facias  to  revive  against  his  personal  repre- 
sentative must  be  sued  out  under  the  express 
terms  of  our  statute,  within  five  years  after 
the  qualification  of  such  representative,  not- 
withstanding the  pendency  of  the  injunction 
during  the  whole  period.  I  do  not  think  this 
can  be  correct.  It  is  true  in  Richardson's 
adm'r  v.  Prince  George  Justices,  and  Poin- 
dexter's  adm'r  v.  Same,  11  Gratt.  190,  it  was 
held  that  where  either  party  lo  a  judgment 
died  pending  an  injunction,  a  scire  facias 


might  be  sued  out  to  revive  the  judgment 
without  breach  of  the  injunction.  The  rea- 
son is  that  as  the  plaintiff  in  the  judgment  is 
entitled  upon  the  dissolution  of  the  injunction 
to  stand  in  the  same  situation  in  which  he 
stood  when  it  was  allowed,  unless  he  or 

584  his    representative  could  revive    'the 
judgment   pending  the  injunction,  he 

would  not  be  able  upon  its  dissolution  to  issue 
his  execution,  but  would  be  compelled  to  wait 
until  he  had  sued  out  his  scire  facias,  and 
prosecuted  the  same  to  judgment.  And  so 
for  his  benefit  it  was  held  that  the  plaintiff 
or  his  representative  might  sue  forth  his 
scire  facias  and  revive  the  judgment  without 
a  breach  of  the  injunction.  But  it  was  not 
intimated  nor  intended  to  be  intimated  that 
he  was  under  any  necessity  to  do  so  in  order 
to  preserve  his  right  to  enforce  the  judgment 
upon  the  dissolution  of  the  injunction.  The 
plaintiff  whose  judgment  is  enjoined  may  sne 
forth  his  execution  within  the  year,  and 
renew  the  same  from  time  to  time,  so  that 
he  take  care  the  same  be  not  placed  in  the 
hands  of  the  sheriff  for  service ;  but  he  is 
not  bound  to  do  so.  He  may  in  the  former 
case  defer  to  issue  his  scire  facias,  and  in  the 
latter,  to  issue  any  execution  until  the  disso- 
lution of  the  injunction,  and  the  statute  of 
limitations  is  suspended  until  that  period. 
Nor  can  the  defendant  be  heard  to  complain, 
because  it  was  his  own  act  which  interposed 
the  obstacle  to  the  enforcement  of  the  judg- 
ment. 

That  this  is  the  correct  doctrine  I  think 
very  clear,  independently  of  theprovision  of 
the  Code,  ch.  186,  §  13,  p.  710.  This  section, 
after  declaring  that  no  execution  shall  issue 
nor  any  scire  facias  or  action  be  brought  on 
a  judgment  after  the  time  prescribed  by  the 
previous  section,  provides  that  in  computing 
the  time,  any  time  during  which  the  right  to 
sue  out  execution  on  the  judgment  is  sus- 
pended by  the  terms  thereof,  or  by  legal  proc- 
ess, shall  be  omitted.  Now,  clearly  an 
injunction  is  legal  process  within  the  mean- 
ing of  this  provision,  and  of  course  every 
case  coming  within  its  operation,  the  whole 
period  during  the  pendency  of  the  injunction 
is  to  be  omitted  in  computing  the  time  within 
which  the  scire  facias  must  be  issued  to  avoid 
the  bar.    Nor  do  I  perceive  any  reason 

585  why  *this  section  should  not  be  held 
to  apply  to  the  case   of  a  judgment 

recovered  previously  and  an  injunction  pend- 
ing at  the  time  the  Code  took  effect.  The 
19th  section  of  chapter  149,  p.  594,  provides, 
in  regard  to  actions,  suits,  &c.,  pending 
the  day  before  the  commencement  of  the 
Code,  that  they  should  be  subject  to  the 
same  limitation  as  if  that  Cede  had  not 
been  enacted;  and  where  not  so  pending. 
if  the  right  to  prosecute  the  same  should 
exist  on  that  day  for  a  certain  number  of 
years  prescribed  by  any  statute,  the  same 
should  be  prosecuted  within  the  same  time  as 
the  same  might  have  been  if  that  chapter  had 
not  been  enacted.  The  13th  section  of  chap- 
ter 186,  p.  710,  provides  that  the  above  named 
19th  section  (with  others)  shall  apply  to  the 
right  to  bring  such  action  or  scire  facias  (as 
therein  mentioned)  in  like  manner  as  to  any 
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rxg'ht,  action  or  scire  facias  mentioned  in  said 
19th  section.  The  eflFect  of  the  whole  taken 
tog^ether  would  seem  to  be  to  preserve  as  to 
all  actions  and  right  to  action  existing*  when 
the  Code  took  effect,  the  pre-existing  periods 
of  limitation,  but  prescribing  as  to  all  as 
well  those  just  mentioned  as  those  thereafter 
accruing,  a  mode  by  which  in  certain  cases 
the  time  of  limitation  is  to  be  computed,  and 
which  excludes  from  such  computation  the 
time  during  which  (in  the  case  of  a  judgment) 
the  right  to  sue  out  execution  should  be  sus- 
pended by  the  terms  thereof  or  by  legal 
process,  thus  giving  to  the  rule  deducible 
from  the  cases  the  sanction  of  statutory  en- 
actment. 

In  this  case  the  judgment  was  rendered  on 
the  26th  of  March  1806,  and  the  injunction 
was  obtained  on  the  same  day  ;  and  the  cause 
appears  to  have  remained  pending  in  the 
County  court,  and  afterwards  in  the  District 
court  of  chancery  at  Staunton,  and  again  in 
the  County  court,  to  which  it  had  been  re- 
manded, until  the  November  term  1851,  when 
an  order  was  made  declaring  the  injunc- 

586  tion  to  stand  dissolved  unless  ^revived 
by  the  next  December  court ;  and  not 

having  been  so  revived,  at  the  February  term 
1852,  the  bill  was  dismissed.  The  death  of 
the  parties  occurred  pending  the  injunction, 
but  the  scire  facias  was  sued  out  in  March 
1852.  I  think,  therefore,  the  statute  of  limi- 
tations was  no  bar,  and  that  the  demurrer  to 
the  replication  was  properly  overruled. 

It  is  objected,  however,  that  when  this 
demurrer  was  overruled,  an  issue  should  have 
been  made  up  upon  the  replication  before  the 
trial  of  the  issues  on  the  pleas  of  payment. 
But  it  was  the  fault  of  the  plaintiff  in  error 
himself  that  it  was  not  done.  He  neither 
offered  to  withdraw  his  demurrer  nor  tendered 
any  rejoinder  to  the  replication,  and  the 
court  could  only  pass  on  to  the  trial  of  the 
issues  which  he  chose  to  make. 

Another  objection  is,  that  the  Circuit  court 
improperly  permitted  the  judgment  to  go  in 
evidence  to  the  jury,  it  appearing  that  it  was 
a  judgment  against  Hutsonpiller  alone, 
whilst  the  scire  facias  set  out  a  judgment 
ae'ainst  him  and  one  Patser  Huber  jointly, 
irom  the  record  sent  up  to  this  court  it  would 
appear  that  the  judgment  was  against  Hut- 
sonpiller alone  ;  but  a  doubt  being  suggested 
as  to  its  correctness,  the  original  record  has 
been  brought  before  us  for  examination,  by 
consent  of  parties.  From  this  it  appears  that 
the  capias  was  returned  "executed"  as  to 
Hutsonpiller,  and  "kept  off  by  force  of  arms" 
as  to  Huber.  At  the  next  rules,  a  common 
order  was  entered,  which  was  subsequently 
confirmed.  At  the  March  court  following, 
Hutsonpiller  appeared  and  pleaded  payment, 
and  at  the  March  term  1806,  this  plea  was 
waived  and  judgment  by  non  sum  informatus. 
By  the  law  as  it  stood  at  that  day  (act  of  28th 
January  1800)  a  party  might  proceed  on  the 
return  **kept  off  by  force  of  arms"  as  if  the 
process  were  executed ;  hence  the  common 
order  and  its  confirmation  may  well  be 

587  held    *to  apply   to    both    defendants. 
But  the  record  being  merely  brief  min- 
utes of  the  clerk,  it  is  difficult  to  determine 


whether  the  office  judgment  was  set  aside  as  to 
both  defendants  or  Hutsonpiller  only  ;  and  if 
the  latter,  then  the  judgment  against  Huber 
must  have  been  at  March  court  1805  instead 
of  1806.  But  the  question  of  variance  does 
not  in  fact  arise  in  the  case.  To  raise  it,  the 
party  should  have  pleaded  nul  tiel  record, 
which  would  have  put  the  plaintiff  in  the 
scire  facias  to  the  production  of  a  record 
such  as  was  alleged :  or  he  should,  have 
craved  oyer  of  the  record,  and  demurred. 
Wood  V.  The  Commonwealth,  4  Rand.  329. 
In  this  case  he  did  neither,  but  pleaded  pay- 
ment, which  was  confession  of  the  record, 
and  an  avoidance  by  new  matter .  The  plain- 
tiff was  not  therefore  called  on  to  produce  the 
record  ;  and  any  variance  between  the  scire 
facias  and  that  which  he  did  produce  was 
immaterial.  It  is  not  like  an  action  of  debt 
upon  a  bond,  in  which  upon  the  plea  of  pay- 
ment the  plaintiff  is  required  to  produce  the 
bond.  Moore  v  Fenwick,  Gilm.  214.  The 
reason  is  that  inspection  of  the  bond  is  neces- 
sary to  ascertain  the  dates  and  amounts  of 
any  credits  that  may  be  endorsed,  with  a 
view  to  the  calculation  of  the  amount  for 
which,  under  our  statute,  judgment  is  to  be 
given.  This  reason  has  no  application  to 
the  case  of  a  record. 

The  remaining  grounds  of  error  assigned 
founded  upon  the  instruction  given  to  the 
jury,  may  be  considered  together. 

The  parties  stood  upon  issues  of  payment 
in  a  court  of  law,  and  such  a  court  possesses 
no  discretionary  power  to  refuse  its  aid  to 
enforce  a  claim  out  of  deference  to  any  sup- 
posed public  policy  forbidding  the  assertion 
of  stale  demands.  All  that  it  could  do  was 
to  instruct  the  jury  as  to  the  rules  of  law 
and  evidence  by  which  it  was  to  be  governed 
in  'considering  the  case.  The  court 
588  must  of  course  in  every  case  take  *care 
not  to  encroach  upon  the  functions  of 
the  jury  by  withdrawing  from  it  any  ques- 
tion of  fact  proper  for  its  determination  : 
and  if  the  instruction  given  in  this  case 
admitted  of  the  construction  which  has  been 
placed  upon  it,  it  might  be  obnoxious  to  the 
charge  of  improperly  trenching  upon  the 
province  of  the  jury.  Such  I  think,  how- 
ever, is  not  its  fair  construction.  Presump- 
tions are  said  by  a  learned  writer  to  be  of 
two  kinds,  legal  and  artificial,  and  natural. 
The  former  derive  from  the  law  a  technical 
or  artificial  operation  and  effect  beyond  their 
mere  natural  tendency  to  produce  belief. 
The  latter  act  merely  by  virtue  of  their  own 
natural  efficacy.  3  Stark.  Ev.  1235.  The 
writer  then  illustrates  by  the  case  of  a  bond 
which  has  been  suffered  to  stand  for  twenty 
years  or  upwards  without  payment  of  inter- 
est or  other  acknowledgment  of  its  existence. 
In  such  a  case,  satisfaction  of  the  bond  is 
a  legal  presumption.  But  if  a  shorter  period, 
even  a  single  day  less  than  twenty  years  has 
elapsed,  the  presumption  of  satisfaction  from 
mere  lapse  of  time  does  not  arise,  though  in 
the  latter  case  it  may  be  inferred,  where 
other  circumstances  render  it  probable  ;  but 
in  this  case  the  mere  lapse  of  time  possesses 
no  artificial  or  arbitrary  operation,  but  is 
left  to  its  mere  natural  tendency  to  convince 
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the  minds  of  the  jury  that  the  debt  has  been 
paid.  This  distinction  is  recognized  bj 
other  writers.  2  Greenl.  Ev.  §  528  ;  Best  on 
Presumptions,  §  16,  p.  18,  §  137,  p.  187.  §  38,  p. 
45.  See  also,  Eldridge  v.  Knott,  Cowp.  R. 
214  ;  Hillary  v.  Waller,  12  Ves.  R.  239,  266. 

Now,  in  the  case  of  a  judgment  upon  which 
no  proceedings  have  been  had  for  twenty 
years  or  upwards,  the  legal  presumption  could 
only  arise  where  the  party  was  at  liberty  to 
enforce  it  if  he  would.  Where,  however,  his 
hands  are  tied  and  he  is  expressly  prohibited 
to  take  any  measure  for  that  purpose  by  an 
injunction  obtained  by  the  defendants 

589  themselves,    and   the    obstacle    *thus 
interposed  continues  during  the  whole 

period,  this  arbitrary  and  artificial  presump- 
tion would  not  arise  from  the  mere  lapse  of 
time,  however  much  that  might  weigh 
with  the  jury  by  its  natural  tendency, 
in  connection  with  the  other  circum- 
stances, to  convince  their  minds  that  the 
debts  had  been  satisfied.  And  it  is  to  this 
distinction  that  the  judge  should  be  under- 
stood as  alluding  when  he  speaks  of  the  ef- 
fect of  the  pendency  of  the  injunction  upon 
the  "legal  presumption  of  payment,"  which 
would  otherwise  have  arisen  from  the  lapse 
of  time.  Thus  construed.  I  do  not  perceive 
that  the  instruction  is  obnoxious  to  any  well 
founded  objection.  Whether  in  any  given 
case  this  legal,  artificial  presumption  arises, 
is,  I  presume,  matter  of  law  on  which  the 
court  may  pass,  and  in  a  case  in  which  the 
delay  to  proceed  has  grown  out  of  the  act  of 
the  defendants  themselves,  no  such  legal  pre- 
sumption can  be  raised  in  their  favor.  The 
effect  of  the  injunction  is,  as  we  have  seen, 
to  take  the  case  out  of  the  operation  of  the 
express  statutes  of  limitation  ;  and  it  cannot 
be  less  potent  to  withdraw  it  from  the  opera- 
tion of  the  artificial  or  legal  presumption  of 
payment  during  the  same  period. 

But  whilst  the  court  thus  instructed  the 
jury  that  this  legal  presumption  would  not 
arise,  it  said  nothing  from  which  they  should 
have  Inferred  that  they  were  not  at  liberty  to 
look  into  the  whole  circumstances  of  the  case 
in  connection  with  the  length  of  time  which 
had  been  suffered  to  elapse,  and  from  them 
to  infer  and  find  the  fact  of  payment.  It 
left  the  time  elapsed  to  have  its  proper  and 
natural  tendency  to  lead  them,  in  connection 
with  the  death  of  the  parties,  the  failure  to 
take  measures  sooner  to  have  the  injunc- 
tion dissolved,  the  ability  of  the  parties  to 
pay,  and  all  the  other  circumstances  of  the 
case,  to  that  conclusion.  It  placed  the  case 
during  the  pendency  of  the  injunction  on  the 
same  footing  as  if  there  had  been  no 

590  itj junction,  but  *the  lapse  of  time  had 
been    less    than    the    exact  period    of 

twenty  years ;  and  in  this  it  seems  to  me  there 
was  no  error.  If  the  party  apprehended  that 
the  jury  might  mistake  the  true  meaning  of 
the  instruction,  and  erroneously  suppose  they 
were  restricted  from  passing  on  the  question 
of  payment  upon  a  review  of  the  whole  cir- 
cumstances of  the  case,  it  was  his  duty  to  ap- 
ply to  the  court  for  a  proper  supplemental 
instruction,  which  would  have  guarded 
against    any    such    misapprehension,    and 


which  we  cannot  suppose  would  have  been 
refused. 

I  am  of  opinion  to  affirm  the  judgment. 

MONCURB,  J.    I  am  of  opinion  that  the 
Circuit  qourt  erred  in  instructing   the  jury 
**that  the  pendency  of  the  injunction  cause 
repelled  the  legal  presumption  of   payment 
which  would  have  arisen  from  lapse  of  time» 
if  said  injunction  had  not  been  pending." 
Under  all  the  circumstances  of  the  case,  I 
think  the  jury  ought  to  have  presumed    that 
the  debt  had  been  paid,   and  ought  to  have 
found  a  verdict  for  the  defendant.     Forty-six 
years  elapsed  between  the  date  of  the  judg- 
ment and  the  scire  facias ;  during    which 
period  both  parties  to  the  judgment  died.    For 
thirty-eight  years  the  injunction  case  was  on 
the  sleeping  docket  of  the  County  court,  and 
not  an  order  was  taken  in    it ;  not  even  an 
order    of     continuance.    Thirty-one     years 
elapsed    after    the    obligee's    administrator 
qualified,  and  before  he  made  a  motion  in 
the  case.     There   was  nothing  to  repel  the 
presumption  of  satisfaction  arising  from  this 
long  lapse  of  time  and  this  gross  laches  of 
the  obligee    and  his  representative  but  the 
bare  pendency  of  the  injunction  case,  if  pen- 
dency it  can  be  called.    If  that  fact   be  suffi- 
cient to  repel  the  presumption  in  this  case, 
it  would  be  so  in  ^ny  case  ;  and  no  lapse  of 
time,  however  long,  no  laches  however  gross, 
would  l>e  a  sufficient  foundation  for  the 
591      *presumption  of  satisfaction  of  a  judg- 
ment during  the  pendency  of  an  injnnc- 
tion  thereto.    The  pendency  of  the  injunction 
in  this  case,  so  far  from  weakening,  seems  to 
me  to  strengthen   the  presumption  of  satis- 
faction of  the  judgment.     If  there  had  been 
no  injunction,  the  law  would  have  presumed 
such  satisfaction  from  the  mere  lapse  of  time. 
Here  the  presumption  seems  to  be  strength- 
ened by  the  additional  facts  that  equity  was 
expressly  reserved  on  the  face  of  the  judg- 
ment ;  that  on  the  very  day  on  which  it  was 
rendered  it  was  enjoined  on  the  ground  that 
it  had  been  satisfied,  and  that  no  step  was 
taken  to  have  the  injunction  dissolved  for  so 
long  a  period  after  the  cause  was  set  for  hear- 
ing.   What  other  inference  can  be  drawn  from 
these  facts  than  that  the  obligee  and  his  rep- 
resentative did  not  move  sooner  in  the  matter 
because  they  believed  that  the  injunction  was 
well  founded  ;  or  l>ecause  the  balance  of  the 
debt  had  been  paid  by  the  collection  of  the 
balance  of  the  order  mentioned  in  the  bill  of 
injunction,  or  otherwise?    How  unjust  and 
contrary  to  public  policy  it  would  be,  after  so 
great  laches  on  the  part  of  the  obligee  and 
his  representative,  to  require  the  representa- 
tive of  the  obligor  to   prove  actual  payment 
of  a  debt  of  which  he  had  probably   no  pet^ 
sonal   knowledge,  and  when   the  means  of 
doing  so  had  either  ceased  to  exist  or  been 
greatly  diminished  by  lapse  of  time. 

But  it  is  said  that  the  court  only  instructed 
the  jury  that  the  legal  presumption  of  pay- 
ment arising  from  lapse  of  time  was  repelled 
by  the  pendency  of  the  injunction  ;  and  that 
the  jury  were  still  at  liberty  to  make  an  actual 
presumption  of  payment,  from  all  the  circum- 
stances of  the  case,  including  lapse  of  time  as 
one  of  them. 
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There  can  be  no  doubt,  I  think,  but  that  the 

instruction  of  the  court  produced  the  verdict 

of  the  jury  for  the  plaintiff.    I  think  the 

592      instruction  was  wrong  in  *it8elf ;   and 

even  if  right  in  itself,  or  in  the  abstract, 

it  misled,  and  was  calculated  to  mislead,  the 

jury.     I  think  it  was  wrong  in  itself.     The 

pendency    of     the     injunction     for     more 

than  thirty-eight  years,  without  any  step 

l>eing  taken  in  the  case,  did   not  repel  but 

rather  strengthened  the  legal  presumption 

of  payment  arising  from  lapse  of  time.    At 

most,  it  could  only  have  tended  to  repel  the 

presumption,  and  should  have  been  left  to 

the  jury  as  evidence  to  be  weighed  by  them. 

And   the  court  invaded    their    province   in 

telling  them  that  it  repelled  the  presumption. 

But  at  all  events,  it  misled  the  jury,  and 
was  calculated  to  have  that  effect.  They 
could  not  be  expected  to  know  the  difference 
between  legal  presumptions  and  actual  pre- 
sumptions ;  and  when  told  that  the  legal  pre- 
sumption of  payment  arising  from  lapse  of 
time  was  repelled  by  the  pendency  of  the  in- 
junction, they  naturally  inferred  that  unless 
there  was  some  other  evidence  of  payment, 
they  must  find  a  verdict  for  the  plaintiff.  If 
the  court  had  been  of  opinion  that  while  the 
legal  presumption  was  repelled  by  the  pen- 
dency of  the  injunction  the  jury  might  still 
presume  payment  from  the  mere  lapse  of 
time,  notwithstanding  the  pendency  of  the 
injunction,  it  should  so  have  told  the  jury ; 
and  would,  I  think,  so  have  told  them.  It 
is  obvious  that  the  court  is  not  of  that  opin- 
ion. 

I  incline  also  to  think  that  the  circuit  court 
erred  in  reversing  the  judgment  of  the  county 
court,  and  that  the  act  of  limitations  was  a 
bar  to  the  scire  facias.     At  least  forty  years 
elapsed  between  the  death  of  the  defendant  in 
the  judgment  and  the  date  of  the  scire  facias 
to  revive  it  against  his  administrator,  who 
qualified  soon  after  his  death.     There  was 
nothing  to  prevent  the  suing  out  of  the  scire 
facias  before.    The  pendency  of  the  injunc- 
tion did  not  prevent  it,   as  has  been  decided 
by  this  court.    Richardson  v.  Prince  George 
Justices,  11  Gratt.  190.    It  seems  to  fol- 
593      low  as  a  ^consequence,  that  the  right  to 
sue  out  the  scire  facias  having  accrued 
at  the  qualification  of  the  administrator,  and 
not  having  been  suspended  by  the  pendency  of 
the  injunction,  is  barred  by  the  act  of  limita- 
tions.   In  Barker  v.  Millard,  18  Wend.  R.  572, 
it  was  held  that  an  injunction  would  not  sus- 
pend the  running  of  the  statute,  and  that  the 
proper  course  in  such  case  is  for  the  court  of 
chancery  to  restrain  the  defendant  from  set- 
ting up  the  statute  in  an  action  at  law.     The 
case  is  now  provided  for  by  law  in  New  York ; 
but '  Barker  V.  Millard  arose  before  that  law 
took  effect.     So  here  the  case  is  provided  for 
by  the  Code,  p.  710,  §  13  ;  but  this  case  arose 
before  the  Code  took  effect,  and  seems  to  be 
l^overned  by  the  same  principle  which  gov- 
erned Barker  v.  Millard.    There   might  be 
some  reason  in  holding  that  an  injunction 
would  suspend  the  running  of  the  statute  to 
a  scire  facias  to  revive  a  judgment  after  a 
year  and  a  day  by  or  against  the  same  parties, 
but  not  to  a  scire  facias  to  revive  a  judgment 


when  there  is  a  new  party  to  the  suit.  In  the 
former  case,  the  only  object  of  the  scire 
facias  is  to  have  execution  ;  which  cannot  be 
issued  in  consequence  of  the  injunction.  In 
the  latter,  the  object  is  to  revive  the  judg- 
ment in  the  name  of  a  person  who  was  not  a 
party  to  it.  As  this  must  be  done,  when 
necessary,  before  an  execution  can  be  issued 
upon  the  judgment,  there  can  be  no  impro- 
priety in  doing  it  pending  an  injunction,  so 
that  when  it  is  dissolved,  the  plaintiff  may 
be  in  a  situation  to  sue  out  execution.  A 
judgment  against  a  decedent,  which  is  en- 
joined, especially  where  nothing  is  done  in 
the  injunction  suit  during  the  period  of 
limitation,  seems  to  be  both  within  the  letter 
and  spirit  of  the  statute,  1  Rev.  Code,  p. 
492,  §  17,  which  declared  that  no  action  of 
debt  shall  be  brought  against  an  executor 
or  administrator,  Ac,  upon  a  judgment  ob- 
tained against  his  testator  or  intestate,  nor 

shall  any  scire  facias  be  issued  against 
594      *any  executor  or   administrator,  &c., 

to  revive  such  judgment  after  the 
expiration  of  five  years  from  the  qualifica- 
tion of  his  executor  or  administrator,  &c. ; 
and  all  such  judgments,  after  the  expiration 
of  five  years,  upon  which  no  proceedings 
shall  have  been  had,  shall  be  deemed  to  have 
been  paid  and  discharged ;  saving,  &c.  But 
while  this  is  the  strong  inclination  of  my 
mind,  I  do  not  mean  to  express  a  decided 
opinion  upon  the  question. 

In  regard  to  the  other  questions  arising  in 
the  cause,  I  concur  in  the  opinion  of  Judge 
Lee. 

ALLEN,  P.,  and  DANIEL  and  SAMUELS, 
Js.,  concurred  in  the  opinion  of  Lee,  J. 

Judgment  aflOirmed. 


595 


*Baltimore  &  Ohio  R.  R.  Co.  v. 
McCullough  &  Co. 

July  Term,  1866,  Liewisburg'. 


I.  Contrscts— Dependent  Stlpulstlons—CeM  at  Bar.*— 

Tbe  contract  between  a  railroad  company  and  one 
of  the  contractors  on  its  line  of  improvement, 
provides  that  the  contractor  shall  not  receive  tbe 
amount  of  the  final  estimate  of  his  work  nntil  he 
shall  release,  under  seal,  all  claims  or  demands 
upon  the  company  arising  out  of  the  contract 
The  contractor  cannot  recover  the  amount  of  the 
final  estimate  nntil  he  has  executed  the  release: 
And  his  attaching  creditor  at  law  has  no  greater 
riffhts  arainst  the  company  in  respect  to  this  final 
estimate  than  he  has,  and  therefore  cannot  re- 
cover the  amount  unless  the  contractor  has 
executed  the  release. 
9.  Same— Same— Same.— In  such  case,  the  common 
law  court  has  no  authority  to  make  its  judgment 
arainst  the  company  operate  as  a  release  under 
seal  by  the  contractor. 

Patrick    McCullough  A  Co.    instituted   an 
action  of  debt  in  the  County  court  of  Marion 

*The  principal  case  is  cited  in  B.  &  O.  R.  R.  Ck>.  v. 
Polly,  etc.,  Co.,  14  Gratt  467;  B.  &0.  R.  R.  Co.  v.  Gal- 
lahue,  14  Gratt  666;  Metropolitan  L.  Ins.  Co.  y.  Ruth- 
erford, 95  Va.  779,  80  S.  £.  Rep.  388. 
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against  Patrick  McDonough,  William  Mc- 
Donoagh  and  B.  McDonough,  for  the  sum  of 
five  hundred  and  twenty-five  dollars  and 
twelve  cents.  On  the  same  day  on  which  the 
process  was  issued,  an  attachment  was  sued 
out  by  the  plaintiffs  to  attach  the  effects  of 
the  defendants  to  satisfy  the  debt  for  which 
the  action  was  brought.  This  attachment 
was  served  on  the  Baltimore  and  Ohio  Rail- 
road Company.  There  was  a  judgment  for 
the  plaintiffs  against  the  defendants  in  the 
action. 

The  Baltimore  and  Ohio  Railroad  Company 
appeared  in  obedience  to  the  attachment,  and 
answered,  that  there  was  contract  between 
them  and  William  McDonough  for  the  gradu- 
ation and  masonry  of  a  certain  section  of  its 
road  in  Marion  county  ;  and  that  said  gradu- 
ation and  masonry  were  completed  and  ac- 
cepted before  the  service  of  the  attachment. 
That  on  the  final  estimate  of  this  work,  by 
the  chief  engineer  of  the  company, 
5%  there  was  due  to  the  said  *McDonough 
six  hundred  and  ninety  dollars ;  that 
this  work  was  done  under  a  written  contract, 
whereby  it  was  among  other  things  stipulated 
between  the  company  and  said  McDonough, 
that  during  the  progress  of  the  work  there 
should  be  monthly  estimates,  by  the  engineer, 
of  the  work  done,  four-fifths  of  the  value  of 
which  should  be  paid  by  the  company; 
and  when  the  work  was  completed  and 
accepted  by  the  chief  engineer,  there 
should  be  a  final  estimate  of  the  quantity, 
value  and  character  of  the  work,  by  the 
said  engineer  ;  when  the  balance  appearing 
to  be  due  to  the  said  McDonough  should 
be  paid  to  him  upon  his  giving  a  release  un- 
der seal  to  said  company,  from  all  claims  or 
demands  whatsoever  growing  in  any  manner 
out  of  said  agreement.  That  the  said  six 
hundred  and  ninety  dollars  was  money  found 
to  be  due  to  said  McDonough  on  the  final  esti- 
mate made  by  the  said  chief  engineer,  upon 
the  work  done  by  the  said  McDonough,  under 
the  contract  aforesaid  ;  that  the  said  McDon- 
ough had  never  signed  the  release  aforesaid  ; 
and  that  he  had  left  the  commonwealth  and 
gone  to  parts  unknown  ;  that  the  company 
had  always  been  ready  to  pay  the  money 
upon  the  execution  of  the  release  ;  but  that 
they  were  not  liable  to  pay  the  same  until  the 
said  release  was  executed  by  the  said  Mc- 
Donough. 

The  county  court  gave  the  plaintiffs  a  judg- 
ment against  the  Baltimore  and  Ohio  Rail- 
road Company  for  the  amount  of  their  debt 
with  interest,  that  being  less  than  the  amount 
due  from  the  company  to  McDonough.  And 
it  was  further  ordered  and  adjudged  by  the 
court,  that  their  judgment  should  operate  and 
be  of  the  same  force  and  effect  as  if  the  said 
McDonough  had  signed  a  release  in  accord- 
ance with  the  contract  made  with  the  said, 
company.  From  this  judgment  the  company 
obtained  a  supersedeas  from  the  circuit  court 
of  Marion  county,  where  it  was  af- 
597  firmed.  And  the  ^company  then  ap- 
plied to  this  court  for  a  supersedeas, 
which  was  allowed. 

Andrew  Hunter,  for  the  appellant. 
A.  F.  Raymond,  for  the  appellees. 


LEE,  J.  Stipulations  in  a  covenant  or 
other  contract  are  to  be  regarded  as  depend- 
ent or  independent,  according  to  the  intention 
and  meaning  of  the  parties,  and  the  good 
sense  of  the  case.  Hotham  v.  East  India 
Company,  1  T.  R.  638 ;  Porter  v.  Shepperd, 
6  T.  R.  665  ;  Campt>ell  v.  Jones,  6  T.  R.  570 ; 
Morton  v.  Lamb,  7  T.  R.  125.  And  where  an 
act  is  to  he  done  by  one  party  by  way  of  con- 
dition precedent  to  his  right  to  claim  per- 
formance on  the  part  of  the  other,  he  cannot 
claim  such  performance  without  averring  the 
doing  of  such  act  or  his  readiness  and  offer  to 
do  it.  Thorpe  v.  Thorpe,  Lord  Raym.  662  ; 
Collins  V.  Gibbs,  2  Burr.  R.  899 ;  Bracken- 
brough  V.  Ward's  adm'r,  4  Rand.  352.  So 
where  the  reciprocal  acts  are  concurrent,  and 
to  be  done  at  the  same  time,  neither  party 
can  maintain  an  action  against  the  other 
without  averring  performance  of  his  own 
part  of  the  agreement,  or  that  which  is  equiv- 
alent. Glazebrook  v.  Woodrow,  8  T.  R.  366; 
Morton  v.  Lamb,  7  T.  R.  125  ;  Heard  v.  Wad- 
ham,  1  East's  R.  619 ;  Robertson  v.  Robertson , 
3  Rand.  68 ;  1  Saund.  320  d  ;  Roach  v.  Dick- 
insons, 9  Gratt.  154. 

In  this  case  it  is  plain  the  provisions  in  the 
agreement  for  the  execution  of  the  release, 
and  the  payment  of  the  amount  found  due  on 
the  final  estimate,  must  be  regarded  as  mu- 
tual and  dependent.  This  was  only  to  be  paid 
upon  McDonough's  executing  a  release  under 
seal  of  all  claims  and  demands  whatever 
against  the  company  in  any  manner  growing 
out  of  the  agreement.  McDonough  can  main- 
tain no  action  for  the  recovery  of  the  amount 
of  this  final  estimate  without  averring  that 
he  had  executed  and  delivered  or  ten- 
598  dered  *the  required  release.  The  stip- 
ulation for  the  release  is  perfectly 
distinct  and  intelligible,  and  must  have  been 
regarded  by  the  parties  as  material.  In  effect, 
they  made  it  part  of  the  consideration  for 
the  payment  of  the  final  estimate.  The  com- 
pany insisted  on  the  right  to  retain  this  until 
all  litigation  about  previous  estimates,  the 
amount  and  kind  of  work  done,  amount  of 
payments,  &c.,  had  ceased,  or  until  the  con- 
tractor should  release  all  supposed  causes  of 
action  that  might  arise  out  of  the  contract. 
It  was  deemed  important  thus  to  provide  a 
means  to  compel  the  contractor  to  assert  any 
claim  he  might  think  he  had  against  the 
company  in  due  time  before  by  the  covering 
up  of  the  work  or  other  causes  it  might  be 
impossible  to  ascertain  its  proper  class, 
amount  and  value,  or  to  release  such  supposed 
claims  if  he  would  demand  payment  of  the 
final  estimate ;  and  the  contractor  submits 
to  such  a  provision.  If  parties  will  deliber- 
ately enter  into  such  a  stipulation,  no  reason 
is  perceived  why  full  effect  must  not  be  given 
to  it  in  a  court  of  law.  However  stringent 
it  may  be,  it  is  neither  immoral  nor  illegal 
nor  tainted  with  any  other  vice  which  should 
forbid  the  aid  of  that  court  to  its  enforcement. 

And  as  the  contract  could  not  thus  compel 
payment  of  this  final  estimate  without  aver- 
ring the  delivery  or  tender  of  the  required 
release,  neither  can  the  attaching  crMitor, 
without  showing  the  same  or  its  equivalent. 
The  latter  comes  in  under  the  former ;  can 
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claim  only  as  he  can  claim  ;  and  must  recover 
on  the  same  terms.  There  is  nothing*  in  the 
attachment  law  which  amplifies  or  extends 
the  rig-hts  of  a  creditor  seeking  its  aid  in  the 
subject  attached  beyond  those  of  his  debtor. 
To  recover  at  law  on  his  attachment  he  mnst 
do  or  have  done  what  his  debtor  would  be  re- 
quired to  do  to  entitle  him  to  recover.  The 
attachment  law  remits  no  preliminary  duty 
required  of  the  debtor  to  perfect  his  de- 
mand,   in    favor     of     the    attaching 

599  *creditor.    To  do  so  would  be  not  to 
enforce  but  to  change  the  contracts  of 

parties  without  their  consent  or  default ;  and 
this  It  was  neither  the  province  nor  the  design 
of  the  act  to  do.  The  12th  section,  which 
creates  the  lien,  was  intended  to  give  to  the  at- 
taching creditor  a  preference  over  all  others 
acquiring  rights  to  the  subject  after  the 
levy  of  his  attachment  by  transfer  or  other- 
wise from  the  party  or  by  lei^al  process.  It 
was  dot  designed  to  take  from  the  garnishee 
any  previous  right  which  he  had,  nor  to  sub- 
ject him  to  any  recovery  under  the  attach- 
ment from  which  by  the  terms  of  his  contract 
he  was  exempt  until  performance  by  the 
other  party  of  his  part  of  the  agreement. 
The  case  of  Doe  ex  dem.  Mitchinson  v.  Car- 
ter, 8  T.  R.  57,  and  Ibid.  300,  cited  by  the 
counsel,  seems  to  have  been  decided  purely 
on  the  question  of  the  meaning  of  the  cove- 
nant and  the  intention  of  the  parties.  It 
was  there  held  that  the  levy  of  an  execution 
upon  a  lease  containing  a  covenant  against 
letting,  selling,  assigning,  Ac,  with  a  clause 
of  re-entry  in  case  of  breach,  created  no  for- 
feiture because  not  so  intended ;  all  the 
terms  of  the  lease  pointing  to  some  act  to  be 
done  by  the  tenant  himself.  It  was  not 
upon  the  notion  that  the  rights  of  the  creditor 
were  in  any  wise  amplified  or  enlarged.  And 
all  the  judges  were  agreed  that  a  covenant 
might  be  inserted  in  a  lease  which  would 
prevent  the  term  from  passing  under  a  com- 
mission of  bankruptcy,  or  being  levied  on 
under  an  execution  against  the  tenant.  As 
said  by  Lord  Kenyon,  **a  grant  of  an  estate 
prima  facie  carries  with  it  all  legal  incidents; 
but  modus  et  conventio  vincunt  legem,  and 
parties  to  a  contract  may  model  it  in  what 
manner  they  please."  Ibid.  61.  This  latter 
remark  appUes  with  full  force  to  the  present 
case. 

A  judgment  for  the  whole  amount  of  the 

final  estimate,  even  if  fully  paid,   would  not 

amount  to  such  a  release  as  would  fill  the 

terms  of  that  required  by  the  contract.      It 

could  serve  as  a  bar  pro  tan  to  only  :  it 

600  *would  be  no  bar  to  an  action  for  other 
alleged  breaches  of  the  contract.    This 

would  be  true  if  the  action  were  at  the  suit 
of  the  party  himself  ;  a  fortiori  the  judgment 
on  the  attachment  could  only  bar  for  so  much. 
Beyond  this  the  debtor  in  the  attachment 
suit  would  clearly  not  be  bound.  It  would  be 
unjupt  he  should  be.  The  attaching  creditor 
has  no  interest  in  the  subject  beyond  his  de- 
mand. If  the  garnishee  admits  funds  to 
that  amount  or  the  jury  finds  them,  he  looks 
DO  further  but  takes  his  judgment  accord- 
ingly. He  is  not  concerned  to  contest 
whether  his  debtor  have  not  further  demands 
against  the  garnishee ;  and    the  judgment 


against  the  latter  ascertains  that  there  is  so 
much  at  least  in  his  hands,  but  not  (as  against 
the  debtor)  that  there  may  not  be  more. 
But  the  party  was  entitled  to  a  release  not 
only  for  the  final  estimate,  but  for  all  other 
causes  of  action  whatever  arising  out  of  the 
contract :  and  this  certainly  he  would  not 
gain  by  a  judgment  for  a  part  of  the  final 
estimate  only,  as  this  judgment  in  fact  is. 
And  the  release  was  to  be  under  the  seal  of 
the  party :  ita  scripta  est,  and  although  if  a 
contract  be  by  parol,  it  may  before  breach 
be  waived  by  parol,  yet  after  breach,  a  re- 
lease to  operate  as  such  in  a  court  of  law 
must  be  by  instrument  under  seal.  Bui.  N. 
P.  152  ;  Chit.  Cont.  778  ;  Bender  v.  Sampson, 
12  Mass.  R.  44  ;  Crawford  v.  Millspaugh,  13 
John.  R.  87. 

Nor  does  the  declaration  appended  to  the 
judgment,  that  it  is  to  have  the  force  and 
effect  of  a  release  executed  in  accordance 
with  the  contract,  give  to  it  any  different 
character  or  operation.  The  court  had  no 
power  in  this  summary  mode,  to  terminate 
and  cancel  the  contract  as  to  either  of  the 
parties.  Whether  the  debtor  had  or  had  not 
other  and  further  demands  against  the  gar- 
nishee beyond  the  amount  sequestered,  was 
not  in  issue  in  the  proceeding,  and  without 
ascertaining  that  he  had  not,  no  court  could 
undertake  to  absolve  the  company 
601  from  its  entire  liability.  But  a  *court 
of  law  ppssesses  no  such  power  to  en- 
large and  extend  the  operation  of  its  judg- 
ment, and  of  its  own  motion  to  assign  to  it 
a  specific  character  and  effect.  Its  judg- 
ment still  has  its  regular  and  legal  operation 
only,  which  is  to  bar  the  debtor  of  his  action 
against  the  garnishee  to  the  extent  of  the 
amount  thereby  recovered.  Beyond  this  he 
is  in  no  manner  bound ;  and  the  attempt  to 
make  the  judgment  operate  as  a  full  release 
of  all  causes  of  action  against  the  garnishee 
under  the  contract,  to  overcome  the  objec- 
tion of  the  want  of  the  release  stipulated  for 
in  the  contract,  was  a  mere  nullity. 

That  the  lien  of  the  attachment  cannot  be 
enforced  without  rendering  a  judgment 
against  the  garnishee,  can  be  no  reason  why 
his  legal  rights  should  be  invaded  ;  nor  can 
it  give  the  court  power  to  render  a  judgment 
against  him,  when  according  to  the  terms  of 
his  contract  he  was  not  liable  to  such  judg- 
ment. That  the  debtor  might  improperly 
withhold  the  release  for  the  purpose  of  baf- 
fling his  creditors,  or  that  he  and  the  gar- 
nishee might  collude  to  prevent  them  from 
reaching  the  effects  in  the  hands  of  the 
latter,  cannot  authorize  a  <tourt  of  law  either 
to  disregard  the  terms  of  the  contract  between- 
the  garnishee  and  the  debtor,  or  to  substitute 
a  discharge  by  its  judgment  for  the  release 
under  sea^  required  as  the  condition  of  the 
payment  of  what  may  be  due.  From  what- 
ever motive  the  release  be  withheld,  the 
remedy  of  the  creditor  must  be  sought  in 
another  forum. 

I  am  of  opinion  to  reverse  the  judgment^ 
and  discharge  the  attachment. 

The  other  judges  concurred  in  the  opiniom 
of  I<ee,  J. 


Judgment  reversed. 
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602  *McQinni8  v.  The  Washington  Hall 

Association. 

July  Term,  1855,  Lewlsburff. 

Depositions— Taklog—RMWoiMbla  Notice.^— A  notice, 
ffiven  at  8  P.  M.  to  take  a  deposition  l>etween  8  and 
0  A.  M.  of  the  next  day,  in  the  city  where  both 
parties  and  their  counsel  reside,  would  generally 
be  reasonable  notice.  And  such  notice  riven 
directly  the  plaintiff  learned  the  witness  would 
leave  for  a  distant  state  on  the  next  eveninff  by 
8  o'clock,  and  would  not  return  afirain.  is  sufficient, 
though  a  court  was  in  session  in  the  city  at  the 
time,  and  though  the  defendant,  who  is  an  attor- 
ney, and  his  counsel,  had  been  occupied  as  counsel 
in  a  cause  on  the  day  of  the  notice,  and  were  to 
be  and  were  so  occupied  on  the  next  day,  so  that 
they  could  not  attend  to  the  taking  of  the  deposi- 
tion. 

This  was  an  action  on  the  case  in  the 
Circuit  court  of  Ohio  county,  brought  by 
Dorrance  McGinnis  ag^ainst  the  Washington 
Hall  Association,  for  injury  done  to  the  wall 
of  plaintiff's  house,  by  digging  on  the  adjoin- 
ing lot.  On  the  trial  the  plaintiff  offered  to 
introduce  in  evidence  the  deposition  of 
Michael  Keafe,  which  had  been  taken  de 
bene  esse,  which  was  objected  to  by  the 
defendant  on  the  ground  of  the  insufficiency 
of  the  notice.  The  court  sustained  the  objec- 
tion, and  excluded  the  deposition ;  and  the 
plaintiff  excepted.  The  notice  was  given 
to  M.  Nelson,  the  president  of  the  Washing- 
ton Hall  Association,  at  8  o'clock  P.  M.  on 
the  18th  of  November  1852,  that  on  the  next 
day  between  the  hours  of  8  and  9  o'clock  A. 
M.  the  deposition  would  be  taken  at  the 
office  of  Sherrard  Clemens  in  the  city  of 
Wheeling.  At  the  hour  of  8  o'clock  A.  M. 
the  deposition  was  commenced,  where  Fitz- 
hugh,  one  of  the  counsel  for  the  defendants, 
who  was  then  present,  objected  to  it,  on 
account  of  the  insufficiency  of  the  notice, 
and  the  inability  of  the  defendant  and 
defendant's  counsel  to  attend ;  but  the  depo- 
sition was  taken. 

603  *It  appeared  on  the  hearing  of  the 
objection,  that  M.  Nelson  was  a  prac- 
ticing lawyer  in  the  courts  of  Ohio  county, 
and  was,  on  the  morning  of  the  19th  of  Novem- 
ber 1852,  required  to  be  in  the  court  to  attend 
to  the  business  of  his  clients ;  but  that  the 
court  did  not  meet  until  9  o'clock  A.  M.  And 
that  Fitzhugh,  who  appeared  for  the  defend- 
ant at  the  time  and  place  of  taking  the  depo- 
sition, informed  the  notary  who  took  it,  that 
the  defendant's  counsel  were  unable  to  attend 
to  the  taking  at  the  time  and  place,  on  behalf 
of  the  defendant:  And  it  was  proved  that 
the  said  counsel,  including  said  M.  Nelson, 
were  on  that  day  engaged  in  court  in  the  trial 
of  a  case,  and  had  been  so  engaged  on  the 
day  previous. 

On  the  other  hand,  it  appeared  that  the 
witness  Keafe  was  about  to  go  to  the  state  of 
L/Ouisi^na,  and  so  informed  the  plaintiff's 
counsel ;  and  that  as  soon  as  the  counsel  was 
informed  of  his  intended  removal,  the  notice 

*See  monographic  note  on  "Depositions"  appended 
to  Field  v.  Brown,  24  Gratt  74. 


was  g'iven.  That  he  was  absent  at  the  time 
of  the  trial,  and  had  l>een  absent  since  the 
taking  of  the  depoaiition ;  he  having^  left 
Wheeling  about  3  or  4  o'clock  of  the  after- 
noon of  the  day  it  was  taken,  and  having* 
informed  plaintiff's  counsel  that  he  had  taken 
his  passage  on  a  boat,  and  would  remain  no 
longer. 

There  was  a  verdict  and  judg'ment  for  the 
defendant:  whereupon  McGinnis  applied  to 
this  court  for  a  supersedeas,  which  was 
awarded. 

Jacob,  for  the  appellant. 
Russell,  for  the  appellee. 

MONCURK,  J.  The  only  question  in  this 
case  is,  whether  the  Circuit  court  erred  in 
excluding  the  deposition  of  Michael  Keafe, 
on  the  ground  of  insufficiency  of  the  notice 
under  which  it  was  taken  ? 

The  law  requires  that  ''reasonable  hotice 
shall  be  given  to  the  adverse  party  of 

604  the  time  and  place  of  *taking^   every 
deposition."    Code,  ch.  176,  §  ao,  p.  666. 

What  is  reasonable  notice,  is  no  where  de- 
fined in  the  law,  and  cannot  well  be  defined, 
but  must  depend  on  the  circumstances  of 
each  case. 

A  notice  served  at  8  o'clock  P.  M.  of  the 
taking  of  a  deposition,  between  the  hoars  of 

8  o'clock  and  9  o'clock  A.  M.  of  the  succeeding 
day,  at  a  certain  place  in  the  same  city  in 
which  both  the  parties  and  their  counsel 
resided  (as  in  this  case) ,  wotild  ordinarily  be 
sufficient. 

But  the  deposition  in  this  case  was  taken 
during-  a  term  of  one  of  the  courts  of  Ohio 
county,  whose  session  was  in  the  city  of 
Wheeling.  And  Mr.  Nelson,  president  of  the 
Washington  hall  association,  on  whom  the 
notice  was  served,  and  who  is  a  practicing 
attorney  in  the  said  courts,  and  was  one  of 
the  counsel  of  the  association  in  this  case, 
and  Mr.  Fitzhugh,  another  of  said  counsel, 
were  engaged  in  court  on  the  day  on  which 
the  deposition  was  taken,  and  had  t>een  so 
engaged  on  the  previous  day,  in  the  trial  of 
causes ;  though  the  court  did  not  meet  before 

9  o'clock  A.  M.  And  the  said  Fitzhugh 
attended  at  the  commencement  of  the  taking 
of  the  deposition,  which  was  at  8  o'clock  A. 
M.  and  objected  to  the  reading  of  it,  "on 
account  of  the  insufficiency  of  the  notice,  and 
the  inability  of  the  defendant  and  defend- 
ant's counsel  to  attend  at  the  taking  thereof." 
Under  these  circumstances,  if  there  had  been 
no  other  materially  affecting-  the  case,  it 
would  have  been  proper  to  have  postponed 
the  taking  of  the  deposition  to  a  more  con- 
venient period. 

But  there  were  other  most  material  circum- 
stances. The  witness  was  about  to  remove 
to  a  far  distant  state,  had  taken  his  passage 
on  a  boat,  and  would  remain  no  longer ; 
left  the  city  about  3  or  4  o'clock  P.  M.  of  the 
day  on  which  his  deposition  was  taken.  As 
soon  as  the  plaintiff's  counsel  was  informed 
by  the  witness  of  his  intended  removal, 

605  the  notice  was  given.    And  *about  8 
o'clock  A.  M.  of    the   next    day,  the 

plaintiff  ag-ain  notified  the  president  of  the 
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aAsociation  that  be  was  about  to  take,  and 
would  take»  the  deposition. 

The  plaintiff,  upon  being  informed  that 
the  witness  was  about  to  remove  from  the 
state,  had  a  right  to  take  his  deposition 
before  his  removal.  Otherwise,  he  might 
have  lost  the  benefit  of  the  evidence  alto- 
gether, by  the  <*eath  of  the  witness  or 
his  removal  to  parts  unknown  ;  or  at  least, 
might  have  been  subjected  to  much  trouble 
and  expense  in  ascertaining  the  place  of  his 
future  residence,  and  taking  his  deposition 
there.  It  was  obviously  for  the  benefit  of 
both  parties  to  take  the  deposition  in  the  city 
in  which  they  and  their  counsel  all  lived. 
The  plaintiff  gave  the  notice  as  soon  as  he 
was  informed  of  the  necessity  of  taking  the 
deposition,  and  gave  the  longest  notice  which 
it  was  then  in  his  power  to  give.  He  fixed 
upon  a  time  and  place  for  taking  it,  as  con- 
venient as  possible  to  the  defendant,  and  did 
every  thing  in  his  power  to  enable  the 
defendant's  counsel  to  attend.  If  they  could 
not  attend,  the  defendant  ought  to  have 
employed  other  counsel  for  that  purpose, 
rather  than  the  plaintiff  should  be  subjected 
to  the  risk  of  losing  his  evidence,  or  at  least 
to  the  trouble  and  expense  of  taking  the 
deposition  in  a  distant  state.  Other  counsel 
could  no  doubt  have  been  readily  retained  in 
the  city  of  Wheeling  ;  and  the  defendant  had 
ample  time  for  that  purpose  after  the  notice 
v^as  served. 

But  it  was  argued  by  the  defendant's 
counsel  in  this  court,  that  the  notice  was  not 
reasonable,  if  the  defendant  did  not  know 
that  the  witness  was  at>out  to  remove  from 
the  state;  that  it  does  not  appear  that  the 
defendant  had  such  knowledge ;  and  that  it 
devolved  on  the  plaintiff  to  have  given- the 
information. 

It  does  not  appear  that  the  defendant  or  its 
ofiScers  or  counsel  had  not  this  informa- 
tion ;  and  the  fair  presumption,  I  think,  is, 
that  they  had.  It  does  not  appear 
^06  *that  the  fact  was  concealed,  or  that 
there  was  any  conceivable  motive  for 
concealing  it.  It  might  have  been  reason- 
ably inferred  from  the  facts  that  the  witness 
was  probably  neither  aged  nor  infirm,  that 
the  trial  was  not  to  take  place  for  some  time, 
and  that  there  was  no  other  apparent  or  plaus- 
ible motive  for  taking  the  deposition.  Can 
it  be  believed  that  Mr.  Nelson  did  not  enquire, 
when  the  notice  was  served  on  him,  or  when 
he  was  again  notified  the  next  day  of  the 
taking  of  the  deposition,  why  it  was  taken 
at  that  time,  or  whether  it  could  not  be  post- 
poned ?  Can  it  l>e  believed  that  Mr.  Fitzhugh 
did  not  make  such  enquiries  when  attended 
at  the  commencement  of  the  deposition  ? 
Can  it  be  believed  that,  if  made,  they  were 
not  truly  answered  by  the  plaintiff,  or  his 
counsel,  or  the  notary  ?  Or  if  not  truly 
answered,  that  the  fact  would  not  have  been 
stated  in  the  exception  taken  at  the  time,  or 
in  the  bill  or  exceptions  taken  on  the  trial  ? 
Mr.  F.  did  not  ask  for  a  postponement  of  the 
time  for  taking  the  deposition,  as  he  would 
undoubtedly  have  done  if  he  had  not  known 
that  the  witness  was  about  to  leave  the  state, 
4ind  that  such  postponement  was  therefore 


impossible.  He  placed  his  objection  on  the 
broad  ground  that  the  notice  was  insufficient, 
notwithstanding  the  circumstances  under 
which  the  deposition  was  taken  :  And  on 
that  ground  only  the  objection  was  taken  at 
the  trial.  The  purport  of  the  objection  was, 
that  under  no  circumstances  could  the  deposi- 
tion be  taken  upon  so  short  a  notice,  and 
during  the  term  of  a  court  in  which 
the  defendant's  counsel  were  professionally 
engaged.  The  plaintiff  had  a  right  so  to 
regard  the  objection,  and  was  not  called 
upon  to  show  that  the  defendant  had  knowl- 
edge of  the  intended  removal  of  the  witness. 
The  defendant  certainly  knew  at  the  time  of 
the  trial  that  the  deposition  had  been  taken 
on  account  of  the  intended  removal  of 
the  witness;  and  if  it  was  intended 
607  *to  object  to  the  sufficiency  of  the  notice 
upon  the  ground  that  the  plaintiff  did 
not  inform  the  defendant  of  that  fact,  the 
ground  should  have  l>een  stated  specifically  in 
the  bill  of  exceptions.  And  then  he  might 
have  removed  it  by  proof,  whereas  he  would  be 
taken  by  surprise  if  the  ground  could  be 
taken  for  the  first  time  in  this  court. 

But  the  plaintiff  was  under  no  obligation 
to  give  such  information,  provided  he  was 
guilty  of  no  fraudulent  concealment,  which 
is  not  pretended.  He  was  bound  only  to 
give  reasonable  notice  of  the  time  and  place 
of  taking  the  deposition  ;  which,  under  all 
the  circumstances,  I  think  he  did.  If  it  can 
be  necessary  to  cite  authorities  in  support  of 
the  views  I  have  expressed,  I  think  the  cases 
in  Vinal  v.  Burrill,  16  Pick.  401,  and  Allen  v. 
Perkins,  17  Id.  369,  referred  to  by  the  counsel 
of  the  plaintiff,  are  sufficient  for  the  purpose. 

I  am  for  reversing  the  judgment,  setting 
aside  the  verdict,  and  remanding  the  cause 
for  a  new  trial. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  J. 

Judgment  reversed. 


608    *Armstrong's  Heirs  v.  Walkup  &  als. 

Jaly  Term,  1866,  Lewisbarfif. 

I.  Qnardlsn   snd    Wsrdt— How  Ousrdlsnshlp   Terml- 

nsted^— Interest.— Upon  the  coming'  of  a^e  or  mar- 
riage of  a  ward,  or  the  death  of  the  fimardian,  the 
flruardianship  terminates:  and  from  that  time  only 
simple  interest  is  to  be  charged  on  any  balance 
then  in  his  hands,  or  which  he  afterwards  received. 
a.  Sunet-LlaMlity  oo  Official  Bond -Mode  of  Settle- 
ment after  Termination  off  Relstlon.t— The  estate  of 

*aaafdlan  and  Ward— Termination  of  Quardlanahip— 
Interest.— In  McKay  v.  McKay.  33  W.  Va.  737.  11  S.  E. 
Rep.  218,  the  principal  case  is  cited  to  the  point  that, 
where  the  trust  of  sraardianship  is  terminated  by 
the  guardian's  death,  only  simple  interest  should 
be  charged  from  that  event  on  any  balance  then  in 
his  hands. 

tOuardlan  and  Ward.— See  monofirraphic  note  on 
"Oaardian  and  Ward"  appended  to  Barnum  ▼. 
Frost.  17  Gratt  398. 

$Same— Liability  onOffflclal  Bond.— To  the  point  that 
where  the  estate  of  the  ward  has  come  into  the 
possession  of  the  ffuardian,  his  bond  of  office  binds 


V  R,  12  Gratt— 47 


737 


12  GRATT. 


Virginia  Rbports,  Annotatbd. 


609,610.611 


tbewardhaying' come  into  the  possession  of  the 
ffuardian,  his  bond  of  office  binds  him  In  his  life- 
time, and  his  estate  after  his  death,  for  the  inter- 
est, hires  and  profits  received  by  him,  whether 
received  before  or  after  the  expiration  of  his 
authority  as  smardian.  But  from  the  termination 
of  the  guardianship,  the  same  to  be  accounted  for 
on  the  ordinary  principles  sroverninir  accounts 
between  debtor  and  creditor. 

a.  Samefi— Liability  of  QnardUn— intetest.— A  aruard- 
ian  is  not  to  be  charsred  interest  upon  the  moneys 
received  by  him  from  the  day  it  is  received;  but 
he  is  to  be  allowed  six  months  in  which  to  invest  it. 

4.  Sama^— Aifowance  for  Support  of  Ward— Services 
of  Ward.— A  guardian  retains  his  female  wards  in 
his  family,  and  treats  them  as  his  children,  but 
they  are  required  to  work  as  children  mlfht  be; 
thouffh  the  condition  of  his  family  did  not  require 
their  services.  The  sruardian  is  to  be  allowed  a 
reasonable  compensation  for  their  board  and 
clothinr;  and  he  Is  not  to  be  charged  for  their 
services. 

This  is  the  sequel  of  the  case  of  Arm- 
strong's heirs  v.  Walkup  &  others,  9  Gratt, 
372.  When  the  cause  went  back  to  the  Cir- 
cuit court,  that  court  made  an  order  directing 
a  commissioner  to  state  and  report  an  account 
between  the  parties  in  accordance  with  the 
decree  of  the  Court  of  appeals. 

The  commissioner  stated  the  accounts  of 
the  three  wards  separately.  He  allowed  the 
guardian  sixty  dollars  a  year  for  the  mainte- 
nance of  each  of  them,  but  charged  him  for 
their  labor  after  they  were  twelve  years  old, 
at  seventeen  dollars  and  fifty  cents  a  year. 
The  guardian's  accounts  are  brought  down 
to  November  26th,  1846,  the  death  of  the 
guardian,    and     simple     interest    upon   the 

amount  then  due  is  charged.  These 
609      *statements  are  made  upon  the  evidence 

in  the  record  when  the  case  was  before 
this  court.  According  to  this  statement  of  the 
accounts,  there  was  due  to  Sarah  Jane  Elliott, 
on  the  26th  of  November  1846,  nine  hundred 
dollars  and  thirty-six  cents,  with  interest 
from  that  date.  There  was  due  at  the  same 
date  to  Ann  Eliza,  the  wife  of  the  plaintiff 
Walkup,  eight  hundred  and  seventy-two 
dollars  and  twenty-two  cents  ;  and  he  being 
charged  with  the  sum  of  one  thousand  two 
hundred  and  seventy-nine  dollars  and  nine 
cents,  paid  to  him  by  the  administrators  of 
Armstrong  on  the  9th  of  October  1847,  the 
amount  due  this  ward  was  then  extinguished, 
and  there  remained  a  balance  of  three  hun- 
dred and  thirty-five  dollars  and  twenty  cents, 
to  be  applied  as  a  credit  upon  the  amount  due 
Elizabeth  M.  Elliott,  of  whom  Walkup  had 
qualified  as  guardian,  leaving  the  amount 
due  to  her  at  this  last  date,  of  five  hundred 
and  fifty-nine  dollars  and  two  cents. 

him  in  his  lifetime  and  his  estate  after  his  death, 
for  the  interest,  hires  and  profits  received  by  him, 
whether  received  before  or  after  the  expiration  of 
his  authority  as  ffuardian.  see  principal  case  cited 
and  approved  in  Save  v.  Hammonds.  27  OratL  601. 
See  also,  monofirraphic  note  on  "Official  Bonds"  ap- 
pended to  Sansrster  v.  Com.,  17  Oratt  184. 

IQuardlan  and  Ward.— See  monographic  note  on 
"Guardian  and  Ward"  appended  to  Bamum  v. 
Frost,  17  Qratt  808. 


After  the  cause  went  back,  both  the  plain- 
tiffs and  the  defendants  took  testimony  in 
relation  to  the  services  rendered  by  the  wards 
in  their  guardian's  family.  It  was  proved 
that  the  guardian  and  his  wife  were  indna- 
trious  people,  and  allowed  no  idlers  about 
them ;  and  that  the  girls  worked  in  the 
family.  Several  witnesses  estimated  their 
services  at  a  dollar  a  week,  or  fully  equal  to 
the  expense  of  their  maintenance  sifter  they 
were  twelve  years  old.  But  it  was  also 
proved  that  Armstrong's  white  family,  be- 
sides his  wards,  consisted  only  of  himself 
and  wife ;  and  that  he  had  a  negro  woman 
with  three  or  four  children,  some  of  them 
females  about  the  age  of  the  wards,  and  able 
to  work ;  and  that  the  wards  were  treated 
with  kindness  and  affection  by  Armstrong 
and  his  wife  ;  indeed  as  if  they  had  been  their 
own  children. 

Upon    this    new   evidence,  the    plaintiffs 
insisted  that  the  commissioner  should 

610  make  a  statement  of  the  accotints,  *di£- 
allowing    any    compensation    for    the 

maintenance  of  the  wards  beyond  their  own 
services.  This  statement  was  made ;  and 
according  to  it,  there  was  due  to  Sarah  Jane 
E^lliott,  on  the  26th  of  May  1847,  one  thousand 
five  hundred  and  sixty-three  dollars  and  forty- 
six  cents,  with  interest  thereon  from  that  date. 
There  was  due  at  the  same  date  to  Ann 
Eliza,  the  wife  of  the  plaintiff  Walkup.  one 
thousand  three  hundred  and  ninety  dollars 
and  thirty-one  cents,  leaving  still  due  to  her, 
after  crediting  the  sum  of  one  thousand  two 
hundred  and  seventy-nine  dollars  and  nine 
cents,  the  sum  of  one  hundred  and  eleven 
dollars  and  twenty-two  cents,  with  interest 
from  that  date;  and  there  was  due  at  the 
same  date  to  Elizabeth  M.  Elliott,  one 
thousand  two  hundred  and  forty-four  dollars 
and  twenty-eight  cents,  with  like  interest. 

The  commissioner  also  stated  an  account  of 
the  administration  upon  Armstrong's  estate, 
in  which  he  charged  the  administrators  with 
the  amount  of  two  bonds  which  had  been 
executed  to  Armstrong  in  his  lifetime  by 
William  and  Elijah  May,  for  the  purchase 
money  of  land  ;  and  which  the  administrators 
stated  the  obligors  had  refused  to  pay, 
because  there  was  a  controversy  as  to  the 
title  to  the  land ;  and  he  disallowed  a  credit 
for  the  amount  of  a  bond  which  they  had 
paid  in  1851.  The  amount  reported  in  the 
hands  of  the  administrators  on  the  16th  of 
October  1854,  was  one  thousand  one  hundred 
and  ninety  dollars  and  forty-one  cents  of 
principal,  and  four  hundred  and  forty-seven 
dollars  and  twenty-six  cents  of  interest. 

The  plaintiffs  excepted  to  the  report  of  the 
commissioner,  because  commissions  were 
allowed  to  the  guardian ;  and  to  the  first 
statement,  because  no  allowance  was  made 
for  the  services  rendered  by  the  wards. 

The  heirs  of  Armstrong  excepted  to  the 
second  statement  of  the  commissioner : 

611  1st.    Because  it  was  *not  authorized  by 
the  decree  of  the  court  of  appeals.    2d. 

Because  only  fifty  dollars  a  year  was  allowed 
for  the  support  of  the  wards  until  they  were 
twelve    years    old.    And  3d.     Because    no 
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allowance  was  made  for  their  maintenance 
after  the  age  of  twelve. 

The  administrators  excepted  :  Ist.  Be- 
cause they  were  not  allowed  a  credit  for  the 
amount  of  the  t>ond  paid  off  by  them  in  1851. 
2d.  Because  they  were  charged  with  the 
two  bonds  of  the  Mays. 

The  cause  came  on  to  be  heard  in  October 
1854,  when  the  court  overruled  the  excep- 
tions of  the  defendants,  and  the  first  excep- 
tion of  the  plaintiff;  and  sustaining  the 
second  exception  of  the  plaintiff,  adopted 
the  second  statement  of  the  commissioner, 
and  decreed  in  favor  of  the  plaintiffs  for  the 
sums  found  due  to  them  respectively  by 
that  statement.  And  unless  the  same  should 
be  paid  within  thirty  days  from  the  date  of 
the  decree;  the  sheriff  of  the  county  was 
appointed  a  commissioner  to  sell  upon  the 
terms  stated  in  the  decree,  so  much  of  the 
land  of  Armstrong  in  the  bill  and  proceed- 
ings mentioned,  as  should  be  sufficient  to 
pay  off  the  debts,  interest  and  costs  decreed 
to  the  plaintiffs.  And  the  exceptions  taken 
by  the  administrators  were  overruled  ;  the 
court  being  of  opinion  that  the  questions 
raised  by  these  exceptions  were  concluded 
by  the  decree  of  the  Court  of  appeals.  From 
this  decree  the  heirs  of  Armstrong  applied 
to  this  court  for  an  appeal,  which  was 
allowed. 

Smith  and  McPherson,  for  the  appellants. 
Price,  for  the  appellees. 

SAMUELS,  J. ,  delivered  the  opinion  of  the 
court : 

The  court  is  of  opinion,  that  the  decree 
of  this  court,  rendered  in  this  cause 
when  formerly  here  upon  appeal,  did  not 
preclude  the  administrators  of  John 
612  *  Armstrong  deceased  from  showing  that 
a  portion  of  the  assets  with  which  they 
were  charged  had  become  unavailable  with- 
out default  of  the  administrators,  and  there- 
fore not  proper  credits  for  the  estate;  nor 
from  showing  any  proper  debits  to  the  estate 
for  money  paid  in  discharge  of  debts  due 
from  their  intestate,  which  had  been  omitted 
from  the  account,  without  default  in  the 
administrators ;  and  that  the  Circuit  court 
erred  in  holding  the  said  administrators 
concluded  by  the  decree  of  this  court  from 
asking  relief  against  the  errors  alleged  to 
exist  in  these  particulars. 

The  court  is  further  of  opinion,  that  upon 
the  arrival  at  full  age  or  marriage  of  the 
wards  respectively,  or  upon  the  d^ath  of 
John  Armstrong,  his  authority  as  guardian 
ceased ;  and  that  from  the  termination  of 
the  guardianship,  the  account  between  the 
several  wards  and  John  Armstrong  in  his 
lifetime,  or  his  estate  after  his  death,  should 
be  taken,  charging  simple  interest  on  any 
balance  then  in  hand  and  on  money  there- 
after received,  on  the  ordinary  principles 
governing  accounts  between  debtor  and 
creditor,  as  contradistinguished  from  the 
principles  governing  accounts  between 
guardian  and  ward,  during  the  guardianship. 

The  court  is  further  of  opinion,  that  as  the 


money  of  the  wards  derived  from  the  estate 
of  their  mother,  their  slaves  and  lands, 
came  to  the  hands  of  John  Armstrong  as 
guardian,  his  t>ond  of  office  bound  him  in 
his  lifetime,  and  his  estate  after  his  death, 
for  the  interest,  hires  and  rents  respectively 
received  by  him,  whether  received  before  or 
after  the  expiration  of  his  authority  as  guard- 
ian. So  much  thereof  as  was  received  whilst 
his  office  continued,  to  be  accounted  for  as 
guardian  up  to  the  time  he  ceased  to  be  guard- 
ian ;    and    thereafter   the  balance  then    in 

hand,  and  any  interest,  hires  or  rents 
613      thereafter  received,  to  be  *accounted 

for  on  the  ordinary  principles  gov- 
erning accounts  between  debtor  and  cred- 
itor. 

The  court  is  further  of  opinion,  that  the 
estate  of  John  Armstrong  should  not  be 
charged  with  interest  on  the  several  sums  of 
money  received  as  principal,  interest,  hires 
or  rents  from  the  day  of  the  receipt  thereof, 
but  should  be  allowed  six  months  in  which 
to  make  investments. 

The  court  is  further  of  opinion,  that  the 
credit  allowed  to  Armstrong's  estate  for  the 
board  and  clothing  of  his  several  wards,  is 
reasonable,  and  was  properly  allowed ;  and 
further,  that  no  charge  should  be  allowed  to 
the  several  wards  for  services  rendered  to 
their  guardian  whilst  living  in  his  family  ; 
that  the  condition  of  the  guardian's  family 
did  not  require  the  services  of  these  hired 
girls  in  its  domestic  affairs,  so  that  those 
services  were  of  but  little  value  to  him.  The 
guardian  being  charged  by  law  with  the  cus- 
tody of  the  persons  of  his  wards,  they,  being 
females,  were  properly  retained  by  him  in 
his  own  family,  and  should  not  have  been 
hired  or  bound  apprentices  to  strangers,  un- 
less necessity  had  required  it.  The  labor 
performed  by  the  wards  had  the  effect  of  in- 
structing them  in  arts  and  skill  which  will 
be  useful  to  them  through  life ;  they  should 
not  be  permitted  to  allege  that  the  guardian, 
under  the  circumstances,  should  have  hired 
them  out,  or  bound  them  apprentices,  and  not 
having  done  so,  be  charged  for  services  ren- 
dered. A  due  regard  for  the  proper  custody 
of  their  persons  should  not  be  overlooked 
for  any  pecuniary  consideration  whatever, 
much  less  for  any  value  attached  to  their 
services. 

Thus  the  court  is  of  opinion  that  the  decree 
of  the  Circuit  court  is  erroneous.  It  is  there- 
fore adjudged,  ordered  and  decreed,  that  the 
same  be  reversed  and  annulled,  and  that  the 
appellees  do  pay  to    the    appellants    their 

costs  in  this  court  expended ;  and 
614      that  *the    cause    be    remanded,   with 

directions  to  have  the  accounts  re- 
formed upon  the  principles  of  this  decree, 
upon  the  materials  now  in  the  record,  and 
upon  such  further  proof  only  as  may  be 
taken  to  show  at  what  periods  Armstrong's 
wards  severally  ceased  to  be  under  his  con- 
trol as  guardian,  by  their  arrival  at  full 
age  or  marriage,  or  by  the  death  of  Arm- 
strong.   Which  is  ordered  to  be  certified,  &c. 

Decree  reversed. 
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*Pryor  v.  Kuhn. 


July  Term,  1866,  Lewisbursr. 


Cftuse  Tried  by  Court— Exception  to  Judsrment— Pacts 
Certified— Rule  of  Decisions.*— In  an  action  at  law, 
the  parties  waive  a  trial  by  Jury,  and  submit  the 
whole  matter  of  law  and  fact  to  the  Judffment  of  the 
court:  under  the  act,  Code,  ch.  163,  S  9,  p.  029.  An 
exception  taken  to  the  Judffment  of  the  court  must 
state  the  facts  proved,  not  the  evidence  :  And  It 
win  be  treated  as  ffoverned  by  the  principles 
applicable  to  exceptions  taken  to  the  opinion  of  a 
court  overrullnff  a  motion  for  a  new  trial,  on  the 
ffround  that  the  verdict  Is  contrary  to  the  evi- 
dence, t 

This  was  an  action  of  detinue  in  the  Cir- 
cuit court  of  Brooke  county,  broug'ht  by 
Oliver  Pryor  ag^ainst   Adam   Kuhn,    to  re- 

— T ■ 

«Cattse  Tried  by  Court— Exception  to  Judgment— Cer^ 
tlfieate  of  Facts.— The  question  as  to  whether  the 
facU  or  the  evidence  should  be  certified  to  the  appel- 
late court  In  a  bill  of  exceptions  to  the  Judgment  of 
the  trial  court  where  the  Jury  Is  waived  and  the 
whole  matter  of  law  and  fact  Is  submitted  to  the 
court,  seems  to  be  one  upon  which  there  Is  con- 
flict of  opinion.  The  principal  case  holds  that  the 
factH  should  be  certified,  Moncubb,  J.,  dlssentinff. 
In  Width  am  v.  Lewis,  Martin  &  Co.,  18  Gratt.  431  (see 
also.  note).  Samukls  and  Lbk,  JJ.,  approve  the 
principal  case,  but  Daniel,  J.,  seems  to  follow  the 
dissenting  opinion  of  Moncubx.  J.  In  Mitchell  v. 
Baratta,  17  Gratt.  462,  46S,  the  dissenting  opinion  In 
the  principal  case  Is  followed,  Rtvbs,  J.,  at  page  464, 
approving  the  opinion  of  Moncubb,  P..  In  the  same 
case.  In  Old  Dominion  Steamship  Go.  v.  Burck- 
hardt,  31  Gratt  667,  the  principal  case  is  cited  and 
the  conflicting  opinions  referred  to. 

In  Western  Telegraph  Co.  v.  Powell,  94  Va.  275,  26 
S.  E.  Rep.  828.  Buchanan,  J.,  cites  the  principal  case 
among  others  showlngconfllctof  opinion  upon  this 
question,  and  says,  at  page  276:  "Since  the  Code  of 
1887  (sec.  8484),  went  Into  effect,  whatever  may  have 
been  the  correct  practice,  prior  to  that  time,  we  are 
of  opinion  that  a  case  at  law  heard  and  determined 
by  the  court,  as  well  as  a  case  tried  by  Jury,  may  be 
heard  in  the  appellate  court  either  upon  a  certificate 
of  facts,  or  a  certificate  of  evidence." 

In  B.  &  O.  R.  R.  Co.  v.  Faulkner,  4  W.  Va.  188,  it  is 
said:  "The  intervention  of  a  Jury  was  by  consent 
dispensed  with,  and  the  cause  submitted  to  the 
court,  and  the  court  having  heard  the  evidence  and 
argument  of  counsel,  rendered  a  Judgment  for  the 
plaintiff.  The  court  occupied  precisely  the  relation 
to  the  case  that  a  Jury  would  have  done  If  the  case 
had  been  tried  by  a  Jury.  Pryor  v.  Kuhn,  12  Oratt. 
615:  Wlckham  and  Goshom  v.  Lewis,  Martin  &  Co., 
13  Gratt.  427." 

See  also,  citing  the  principal  case  for  the  same 
propasltion.  Nutter  v.  Sydenstricker,  11  W.  Va.  543; 
Griffle  v.  McCoy,  8  W.  Va.  208;  Ramsburg  v.  Erb,  16 
W.  Va.783;  Morgan  v.  Fleming,  24  W.  Va.  193. 

See  monographic  note  on  "Bills  of  Exception"  ap- 
pended to  Stoneman  v.  Com.,  25  Gratt  887. 

+The  act  provides,  that  "In  any  case,  except  a  case 
of  felony.  In  which  a  trial  by  Jury  would  be  other- 
wise proper,  the  parties  or  their  counsel,  by  con- 
sent entered  of  record,  may  waive  the  right  to  have 
a  jury,  and  thereupon  the  whole  matter  of  law  and 
fact  may  be  heard  and  determined,  and  Judgment 
given  by  the  court. 


cover  a  quantity  of  glass  ware.  Both  par- 
ties claimed  under  Metcalf,  Miller  &  Co. 
who  were  manufacttirers  of  glass.  When 
the  cause  was  called  for  trial,  the  parties 
waived  a  jurj  and  submitted  the  case  to 
the  court ;  and  the  evidence  being  heard, 
the  court  gave  a  judgment  in  favor  of  the 
defendant.  The  plaintiff  excepted  to  the 
judgment  of  the  court,  and  spread  all  the 
evidence  upon  the  record.  The  partners 
Metcalf  and  Miller,  were  examined  as  wit- 
nesses. It  appeared  that  they  owed  the 
plaintiff  Pryor  about  one  thousand  eight 
hundred  dollars,  and  Miller  called  upon  him 
and  proposed  to  sell  him  glass  to  the  amount 
of  the  debt.  He  agreed  to  take  it,  and  went 
to  their  place  of  business  and  checked  off 
in  the  margin  of  their  invoice  book  articles 
of  glass  ware,  the  most  of  it  in  boxes,  to 
the  amount  of  one  thousand  eight  hundred 
and   sixty-six  dollars.     From  Miller's 

616  testimony,     *it     would     appear    that 
Pryor   was    to   take   all    the    ware  so 

checked  off ;  and  that  the  items  on  the  book 
so  checked  contained  all  the  ware  of  the 
kind  then  owned  by  Metcalf,  Miller  &  Co. 
Metcalf,  however,  stated  that  Pryor  was 
only  to  take  of  the  glass  checked  off  enough 
to  pay  his  debt.  After  a  part  of  the  glass 
had  been  sent  to  Pryor,  some  of  the  sureties 
of  Metcalf,  Miller  &  Co.  objected  to  it,  and 
they  thereupon  declined  to  send  the  bal- 
ance ;  and  executed  a  deed  conveying  their 
property,  including  the  glass,  to  Kuhn,  in 
trust  to  pay  their  debts. 

Upon  the  application  of  Pryor,  this  court 
granted  a  supersedeas  to  the  judgment. 

Russell,  for  the  appellant. 
Jacob,  for  the  appellee. 

SAMUELS,  J.  This  case  is  brought  here 
by  writ  of  error  to  a  judgment  of  the  Cir- 
cuit court  of  Brooke  county,  in  an  action 
of  detinue,  wherein  Pryor  was  plaintiff  and 
Kuhn  defendant.  The  specific  property 
sought  to  be  recovered  was  a  large  quantity 
of  glass  ware ;  both  parties  claimed  to  have 
acquired  title  to  the  ware  from  Metcalf, 
Miller  &  Co.  the  manufacturers.  Pryor 
claimed  under  a  purchase,  which  he  alleged 
and  attempted  to  prove  was  complete,  so 
that  nothing  further  remained  to  be  done 
by  the  parties  to  the  sale  or  either  of  them, 
to  ascertain  the  goods  bought,  the  price,  or 
any  other  element  of  a  complete  sale ;  but 
that  it  only  remained  to  deliver  the  goods 
in  the  mode  agreed  on  between  the  parties. 
A  portion  of  the  goods  alleged  to  have  been 
purchased  were  retained  by  Metcalf,  Miller 
&  Co.  and  conveyed  and  delivered  to  Kuhn 
the  defendant,  as  trustee  in  a  deed  of  trust. 

The    parties   acting    under    the    statute. 

Code  of  Virginia,  p.  629,  {  9,  waived  a  trial 

by  jury,  and  submitted  the  case  to  the 

617  court  in   lieu  of  a  jury.     The  *court, 
after  hearing  the  evidence,  found  the 

issue  in  favor  of  the  defendant,  and  ren- 
dered judgment  accordingly.  The  plaintiff 
moved  the  court  to  set  aside  its  finding,  and 
to  find  for  the  plaintiff;  the  motion  was 
overruled,  and  an  exception  was  taken  to 
the  opinion  of  the   court.     This  exception 
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acts  out  minutely  the  evidence  of  the  wit- 
nesses on  both  sides.  Looking  to  the  evi- 
dence of  the  exceptor  alone,  it  would  be  a 
question  of  some  doubt  whether  the  price 
of  the  goods  in  question  had  been  agreed 
on  bj  the  parties,  and  whether  it  did  not 
remain  to  make  the  selection  of  goods,  or  a 
part  of  them,  from  the  stock  on  hand. 
Lrooking  to  the  evidence  of  the  defendant, 
it  appears  that  the  selection  had  not  been 
made  nor  the  price  agreed  upon.  Thus,  if 
we  allow  to  the  plaintiff's  evidence  all  the 
weight  ascribed  to  it  in  the  argument  here, 
and  that  it  would  show  a  complete  sale,  if 
uncontradicted,  yet  the  evidence  of  the  de- 
fendant, equally  strong  at  least,  if  stand- 
ing alone,  would  show  that  the  sale  was 
not  complete.  Thus  the  question  is  pre- 
sented whether  this  court  shall  engage  in 
weighing  the  conflicting  evidence,  in  order 
to  find  the  facts  on  which  to  declare  the 
law. 

No  case  in  this  court  has  gone  so  far  as 
to  hold  that  the  court  can  or  ought  to  notice 
a  bill  of  exceptions  to  the  opinion  of  a  court 
overruling  a  motion  for  a  new  trial,  setting 
out  contradictory  evidence,  for  the  purpose 
of  determining  which  side  preponderates. 
In  Bennett  v.  Hardaway,  6  Munf.  125,  it 
was  held  that  the  facts  of  the  case,  as  they 
appeared  in  proof,  should  be  set  forth  in 
the  exception  as  facts ;  and  in  that  case  the 
exception  was  disregarded,  because  it  con- 
tained only  the  evidence,  which  was  con- 
flicting in  itself. 

In  Carrington  v.  Bennett,  1  I^eigh  340, 
the  bill  of  exceptions  set  forth  the  facts, 
as  facts,  so  far  as  they  were  directly  proved 
upon  the  trial.  Those  facts,  however,  did 
not  directly  prove  the  gaming  consid- 
618  eration  of  the  *bond,  the  question  in 
issue  between  the  parties;  they 
afforded,  however,  strong  circumstantial 
proof  to  show  that  the  bond  was  given  for 
such  consideration ;  and  there  was  no  con- 
flict in  the  evidence.  This  court  decided 
that  it  would  draw  the  inference  which  was 
plainly  deducible  from  the  facts:  And  hav- 
ing by  this  process  ascertained  that  the 
bond  was  tainted  with  a  gaming  considera- 
tion, reversed  the  judgment  of  the  court 
below,  and  awarded  the  defendant  a  new 
trial. 

In  Bwing  V.  Kwing,  2  Leigh  337,  the  bill 
of  exceptions  set  out  all  the  evidence  on 
both  sides  in  which  there  was  no  conflict. 
It  appeared  that  if  all  the  evidence  of  the 
exceptor  should  be  excluded,  and  the  truth 
of  all  the  evidence  on  the  other  side  be  ad- 
mitted, still  the  verdict  would  not  be  sus- 
tained by  proof:  And  this  court  thus 
ascertaining  the  facts,  awarded  a  new 
trial.  A  like  rule  was  observed  in  the  cases 
of  Green  v.  Ashby,  6  Leigh  135 ;  Rohr  v. 
Davis,  9  Leigh  30;  Pasley  v.  English,  5 
Gratt.  141. 

In  Mays  v.  Callison,  6  Leigh  230,  the 
question  was  whether  the  court  below  in- 
tended to  certify  the  facts,  or  the  evidence 
merely;  and  this  court  being  of  opinion 
that  the  facts  had  been  certified,  the  ex- 
ception was  held  to  be  well  taken. 


The  rule  in  Bennett  v.  Hardaway  was 
adhered  to  in  the  cases  of  Jackson's  adm'x 
V.  Henderson,  3  Leigh  196;  Callaghan  v. 
Kippers,  7  Leigh  608;  Forkner  v.  Stuart,  6 
Gratt.  197. 

Thus,  I  conceive  the  rule  declared  in 
Bennett  v.  Hardaway  must  govern  any 
case  in  which  it  would  be  required  of  this 
court  to  do  more  than  to  draw  obvious  in- 
ferences from  proved  facts;  or  in  which 
the  exceptor  is  not  prepared  to  waive  his 
own  evidence  and  rely  upon  the  insufficiency 
of  that  given  on  behalf  of  his  adversary, 
admitting  its  truth,  to  sustain  the  verdict. 
If  the   case  before    us   be   tried  by 

619  these  tests,  it  will  *fall  within  the 
rule  established  in  Bennett  v.  Hard- 
away, because  at  best  the  exceptor's  evi- 
dence somewhat  vaguely  proves  a  sale; 
whilst  that  of  his  adversary  more  distinctly 
proves  that  several  elements  of  a  complete 
sale  did  not  exist. 

It  has  been  said,  however,  that  the  stat- 
ute. Code,  p.  629,  {  9,  giving  the  courts 
authority  to  try  issues  of  fact,  places  them 
in  the  position  of  courts  when  trying  facts 
in  cases  of  probat,  roads,  mills  and  the 
like;  and  that  an  appellate  court  may  re- 
view the  decision  of  an  inferior  court  in 
such  cases  upon  a  certificate  of  evidence 
only,  even  if  contradictory;  and  that  this 
case,  like  others  of  the  class  to  which  it  is 
alleged  to  l>elong,  may  be  reviewed  here 
upon  a  certificate  of  contradictory  evidence. 
If  it  be  conceded  that  a  difference  is  per- 
mitted in  the  form  and  substance  of  an  ex- 
ception taken  in  a  case  of  the  class  above 
named,  and  one  taken  upon  the  trial  of  an 
issue  in  a  suit,  and  that  this  case  belongs 
to  the  class  of  probat,  Ac, ,  yet  the  result  of 
this  case  must  be  the  same ;  for  even  in 
cases  of  that  class,  the  decision  of  the  court 
below,  on  conflicting  evidence,  would  be 
followed  by  the  appellate  court,  unless  error 
should  plainly  appear;  which  cannot  be 
said  to  exist  in  this  case. 

I  am  of  opinion,  however,  that  the  legis- 
lature, when  it  authorized  a  court  in  place 
of  a  jury,  to  try  issues  of  fact,  did  not  in- 
tend to  change  the  practice  beyond  that 
precise  point,  and  especially  did  not  intend 
to  change  the  practice  in  the  appellate 
courts.  The  terms  of  the  statute  do  not 
require  such  change ;  no  reason  occurs  to 
my  mind  why  it  should  be  made ;  on  the 
contrary,  I  perceive  very  good  reason  why 
an  inferior  court  trying  issues  of  fact, 
should  be  held  to  greater  strictness  in  cer- 
tifying facts  proved  to  its  own  satisfaction, 
than  in  case  of  a  trial  by  jury.  Such  court 
knows   with    absolute    certainty    the 

620  facts  which  *it   regarded   as    proved, 
and    may    therefore    certify  them   as 

such,    however   contradictbry    the  evidence 
may  be. 

The  judgment  of  a  court  of  original  juris- 
diction, in  any  case,  is  pronounced  upon  a 
state  of  facts  ascertained  upon  the  trial  of 
such  case.  It  is  the  duty  of  an  appellate 
court,  in  reviewing  the  judgment  of  the  infe- 
rior court,  to  regard  such  judgment  in  refer- 
ence to  the  facts  upon  which  it  was  founded 


741 


12  QRATT. 


Virginia  Reports,  Annotatbd. 


621,  622,  623 


in  the  opinion  of  the  inferior  court.  If,  how- 
ever, the  appellate  court  should  be  required 
to  engage  in  a  new  investigation  of  the 
facts,  it  might  arrive  at  a  result  different 
from  that  of  the  inferior  court ;  and  that  a 
judgment  of  the  inferior  court,  perfectly 
correct  on  the  facts  as  they  appeared  to  that 
court,  might  be  reversed  only  because  the 
appellate  court  found  a  different  state  of 
facts.  Thus  it  would  result  that  the  appel- 
late court  must  finally  pass  upon  questions 
of  fact,  and  this  with  means  far  inferior  to 
those  of  the  court  which  heard  the  wit- 
nesses, and  which  had  other  means  of  de-v 
ciding  which  are  denied  to  the  appellate 
court.  The  legislature,  I  conceive,  could 
not  have  intended  to  impose  upon  this  court 
the  duty  of  revising  the  action  of  the  Cir- 
cuit court  in  regard  to  questions  which  the 
Circuit  court  had  better  means  of  deciding 
correctl3'  than  those  which  are  allowed  to 
this  court. 
I  am  of  opinion  to  affirm  the  judgment. 

MONCURE,  J.  The  certificate  in  this 
case  is  of  the  evidence  introduced,  and  not 
of  the  facts  proved  on  the  trial ;  and  would 
therefore  be  insufficient  to  enable  this  court 
to  revise  the  judgment,  if  the  case  had  been 
tried  by  a  jury. 

But  the  parties,  by  consent  entered  of 
record,  having  waived  the  right  to  have  a 
jury ;  thereupon  the  whole  matter  of  law 
and  fact  was  heard  and  determined,  and 
judgment  given  by  the  court,  in  pursuance 
of  the  Code,  ch.  162,  {  9,  p.  629. 

621  *The  principle  which  requires  a  cer- 

tificate of  facts  instead  of  evidence  to 
enable  an  appellate  court  to  revise  a  judg- 
ment of  an  inferior  court  upon  a  motion 
for  a  new  trial  of  an  issue  tried  by  a  jury, 
does  not,  I  think,  apply  to  the  revision  of 
a  judgment  of  an  inferior  court  upon  the 
whole  matter  of  law  and  fact,  without  the 
intervention  of  a  jury. 

In  jury  cases,  the  provinces  of  the  court 
and  jury  are  distinct.  A  line  of  separation 
is  drawn  between  the  law  and  fact;  one 
side  of  which  belongs  to  the  court,  and  the 
other  to  the  jury.  Neither  can  cross  the 
line  and  invade  the  province  of  the  other. 
The  jury  must  receive  the  law  from  the 
court,  and  the  court  must  render  judgment 
on  the  facts  as  found  by  the  jury.  The 
court,  under  certain  limitations,  may  grant 
a  new  trial ;  but  that  is  the  utmost  extent 
to  which  it  can  interfere  with  the  verdict. 
It  cannot  render  a  different  judgment  on 
the  facts,  but  must  ultimately  render  judg- 
ment on  the  verdict  of  the  jury  upon  them. 
An  appellate  court  in  this  state,  contrary 
to  the  practice  which  generally  exists  else- 
where, will  revise  the  judgment  of  an  in- 
ferior court  on  a  motion  for  a  new  trial ; 
but  it  must  generally  have  the  facts  before 
it,  and  not  the  evidence  only.  It  will  not 
weigh  evidence  and  ascertain  facts;  but 
will  only  apply  the  law  to  facts  already 
ascertained.  It  therefore  generally  declines 
to  act  in  such  cases  upon  a  mere  certificate 
of  evidence.  To  the  judgment  of  a  court 
in  a  jury  case  a  writ  of  error  lies  only  upon 
matter  of  law. 


But  to  the  judgment  of  a  court  which 
tries  the  whole  case,  including  law  and  fact, 
a  writ  of  error  lies  as  well  upon  the  fact  as 
upon  the  law.  All  judgments  of  inferior 
courts,  except  when  the  matter  in  contro- 
versy is  merely  pecuniary  and  of  small 
value,  may  be  revised  by  an  appellate  court 
upon  an  appeal  or  writ  of  error.  The  ap- 
peal or  writ  of  error   is  to  the  whole 

622  ^judgment,  whether  it  involve  matter 
of  law  only,  or  be   compounded    both 

of  law  and  fact.  Ordinarily  a  judgment  in 
a  civil  case  involves  only  matter  at  law. 
But  whenever  the  decision  of  the  whole 
case  is  referred  by  law  to  an  inferior  court, 
its  judgment  is  compounded  both  of  law 
and  fact,  and  may  be  revised  in  respect  to 
both  by  the  appellate  court.  Chancery 
cases,  controversies  concerning  the  probat 
of  a  will  or  the  appointment  or  qualification 
of  a  personal  representative,  guardian  or 
committee,  or  concerning  a  mill,  coonty 
road  or  ferry,  and  motions  generally,  in 
which  the  court  decides  the  whole  case 
without  the  intervention  of  a  jury,  belong 
to  this  class.  In  all  these  cases  the  evidence 
must,  in  some  form,  be  before  the  appellate 
court  to  enable  it  to  revise  the  judgment  of 
the  inferior  court.  Where  an  appeal  is 
matter  of  right,  and  is  from  a  County  to  a 
Circuit  court,  it  may  be  heard  in  the  latter 
on  evidence  viva  voce.  Jn  chancery  cases 
the  evidence  is  generally  in  the  form  of 
depositions,  and  is  necessarily  a  part  of 
the  record.  In  all  but  chancery  cases,  the 
evidence  is  generally  *  made  a  part  of  the 
record  by  bill  of  exceptions  to  the  judgment 
of  the  court,  the  evidence  at  large,  and  not 
the  facts  proved  in  the  opinion  of  the  in- 
ferior court,  being  set  out  in  the  bill.  1 
Rob.  Pr.  591;  Mayor,  Ac,  v.  Hunter,  2 
Munf.  228.  Where  the  evidence  in  both 
courts  is  viva  voce,  documentary,  or  in  the 
form  of  depositions,  the  appellate  court  has 
the  same  advantage  in  revising,  that  the 
inferior  court  has  in  rendering,  judgment 
upon  the  facts.  Where  there  is  before  the 
appellate  court  a  mere  certificate  of  parol 
testimony  heard  before  the  inferior  court, 
the  former  has  not  the  same  advantages 
with  the  latter  in  the  decision  of  the  case ; 
but  still  has  a  capacity  to  decide  it.  The 
appellate  court  may  stand  upon  the  same 
ground  in  regard  to  the  bill  of  excep- 
tions in    such  a  case  that  it  occupies 

623  *in  relation  to  a  demurrer  to  evidence 
in  common   actions.     1  Rob.  Pr.  591; 

Grays  v.  Turnpike  Company,  4  Rand.  578. 
And  if  so,  it  will  consider  the  case  as  if 
the  appellant  had  admitted  all  that  an  rea- 
sonably be  inferred  from  the  evidence  given 
by  the  other  party,  and  waived  all  the  evi- 
dence on  his  part  which  contradicts  that 
offered  by  the  other  party,  or  the  credit  of 
which  is  impeached,  and  all  inferences 
from  his  own  evidence  which  do  not  neces- 
sarily flow  from  it.  This  is  certainly  the 
most  favorable  view  which  can  be  taken  of 
the  case  for  the  appellee,  and  is  perhaps 
more  strongly  in  his  favor  than  ought  to 
be  taken.  The  reason  of  the  rule  appli^ 
to  a  demurrer  to  evidence   is  that    the   de- 
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murrant,  without  the  consent  of  his  adver- 
sary, withdraws  the  decision  of  the  facts 
from  the  jury,  to  whom  it  properly  belong^s. 
No  such  reason  applies  to  a  case  in  which 
the  law  refers  the  decision  of  the  facts  to 
the  court.  A  more  reasonable  rule  in  all 
euch  cases  would  seem  to  be  that  which  has 
been  applied  by  this  court  to  cases  of  pro- 
bat,  and  which  requires  it,  on  a  mere  ques- 
tion of  credibility  of  witnesses,  always  to 
presume  that  the  inferior  court,  which  saw 
and  heard  the  witnesses  examined,  decided 
correctly.  Dudleys  v.  Dudleys,  3  L^eigh 
436. 

I  presume  there  can  be  no  doubt  but  that 
in  ordinary  cases,  triable  by  the  court  both 
upon  the  law  and  facts,  the  judgment  of 
the  court  may  be  revised  by  an  appellate 
court  upon  a  bill  of  exceptions  setting  out 
the  evidence  at  large.  The  only  question 
then,  is,  whether  this  case  stands  on  the 
same  footing  in  that  respect  with  ordinary 
cases?  I  think  it  does.  The  only  reason 
for  a  contrary  opinion  seems  to  be  that  by 
the  provision  in  the  Code,  ch.  162,  {  9,  p. 
629,  under  which  this  case  arose,  the  whole 
matter  of  law  and  fact  is  referred  to  the 
court  only  in  cases  in  which   the  parties  or 

their  counsel,  by  consent,  entered  of 
624      record,  *waive   the    right   to   have  a 

jury;  from  which  it  is  inferred  that 
in  such  cases  the  parties  are  bound  by  the 
judgment,  as  by  an  award  of  an  arbitrator 
of  their  own  choosing ;  or  else  that  by  their 
consent  the  court  is  substituted  to  the  place 
of  a  jury,  and  its  judgment  on  the  facts  to 
the  place  of  a  verdict,  so  that  there  is  the 
same  necessity  for  a  certificate  of  facts, 
instead  of  evidence,  to  enable  an  appellate 
court  to  revise  the  judgment  as  in  the  case 
of  an  ordinary  verdict.  I  think  this  is  a 
non  sequitur ;  and  that  the  only  effect  of 
the  consent  required  in  such  cases  is  to 
waive  the  right  to  have  a  jury,  to  which 
the  parties  are  entitled.  But  for  such  right, 
of  course  no  such  waiver  would  have  been 
required;  but  the  law  would  simply  have 
provided  that  the  whole  matter  of  law  and 
fact  should  be  heard  and  determined,  and 
judgment  given  by  the  court ;  and  then  the 
cases  would  have  stood  on  the  same  footing, 
in  every  respect,  with  other  cases  of  which 
the  court  has  entire  cognizance.  The 
waiver  of  the  right  places  these  cases  on 
the  same  footing  as  if  the  right  had  never 
existed.  It  would  be  strange  if  the  fact 
that  the  right  once  existed  should  deprive 
parties  of  the  advantage  of  having  the 
judgment  supervised,  which  they  would 
have  had  if  no  such  right  had  ever  existed. 
The  effect  of  such  a  construction  would  be, 
not  only  to  deprive  them  altogether  of  the 
advantage  of  having  the  judgment  on  the 
facts  supervised,  but  greatly  to  impair  their 
right  to  have  the  judgment  on  the  law 
supervised  by  an  appellate  tribunal.  In 
jury  trials,  the  mode  of  placing  the  judg- 
ment of  the  court  upon  a  question  of  law 
arising  in  the  course  of  the  trial  on  the 
record  for  the  supervision  of  an  appellate 
tribunal,  is  by  bill  of  exceptions  to  the 
opinion  of   the   court   upon    that  question. 


In  court  trials,  except  of  chancery  causes, 

the   only    mode   is   by  bill  of  exceptions  to 

the    whole   judgment.      If   the    facts 

625  *only  must  be  set  out  in  the  bill  to 
authorize  the  appellate  court  to  super- 
vise the  judgment,  it  is  obvious  there  must 
be  many  cases  in  which  the  judgment  can- 
not be  supervised  either  upon  the  law  or 
upon  the  facts.  There  are  many  cases  in 
which  the  court  cannot,  or  will  not,  cer- 
tify the  facts;  as  where  the  evidence  is 
conflicting,  or  complicated,  or  of  doubtful 
credibility.  The  difficulty  of  setting  out 
facts,  instead  of  evidence,  in  the  hurry  and 
confusion  of  the  business  of  the  court,  has 
given  rise  to  our  practice  of  setting  out 
evidence  instead  of  facts  in  demurrers  to 
evidence.  It  is  still  generally  necessary  to 
set  out  facts,  instead  of  evidence,  in  a  bill 
of  exceptions  to  an  opinion  of  the'  court 
overruling  a  motion  for  a  new  trial.  But 
this  rule  leaves  unafiected  the  right  of  the 
parties  to  have  all  the  opinions  given  by 
the  court  in  the  course  of  the  trial,  super- 
vised; and  affects  only  their  right  to  have 
the  judgment  on  the  motion  supervised. 
This  latter  is  a  limited  right,  existing  in 
this  state  only  where  the  inferior  court  will 
certify  the  facts,  and  generally  not  existing 
at  all  elsewhere.  It  may  be  said  that  a 
court  which  has  to  decide  upon  the  facts 
must  be  able  to  certify  them.  But  a  court 
may  be  able  to  render  judgment  in  a  case 
without  being  able  or  willing  to  state  in 
detail  all  the  facts  proved  by  a  mass  of 
complicated,  doubtful  or  conflicting  evi- 
dence. 

I  think  the  legislature  designed  to  place 
these  cases  on  the  same  footing  with  other 
cases  in  which  the  whole  matter  of  law  and 
fact  is  heard  and  determined  by  the  court ; 
and  to  subject  the  judgment  of  the  court, 
both  upon  the  law  and  fact,  to  the  super- 
vision of  an  appellate  tribunal.  This  was 
certainly  the  design  of  the  re  visors,  as  will 
appear  from  a  note  to  their  report,  p.  816; 
in  which  they  refer  to  the  case  of  a  will 
offered  for  probat ;  and  to  all  cases  of  mo- 
tion in  which  the   whole    case  of  law 

626  and  fact  may    be,    and  generally  '^is, 
determined  by  the  court;  and  in  which 

they  say,  *  *The  right  of  exception  to  the 
judgment  of  the  court  will  be  preserved ;  it 
will  be  merely  to  the  judgment  of  the  court, 
instead  of  being,  when  the  trial  is  by  jury, 
to  the  admissibility  of  evidence,  or  to  in- 
structions given  or  refused,  or  to  the  deci- 
sion on  a  motion  for  a  new  trial.  One 
great  advantage,  where  the  parties  waive 
the  trial  by  jury,  will  be  that  where  the 
court  above  reverses  the  judgment  of  the 
court  below,  either  for  matter  of  law  or 
fact,  there  will  be  no  necessity  to  send  the 
case  back  for  a  new  trial."  With  this  note 
before  the  legislature,  they  adopted  literally, 
the  provision  reported  by  the  revisors  on 
the  subject;  and  must,  I  think,  be  consid- 
ered as  having  done  so  with  the  intention 
expressed  in  the  note. 

I  have  expressed  my  views  of  this  case  at 
length,  because  it  is  a  case  of  first  impres- 
sion, and  of   great   importance.     In  the  re- 
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suit,  I  concur  with  the  rest  of  the  court. 
There  is  a  conflict  in  the  testimony.  If 
80  much  of  the  plaintiff's  evidence  as  is  in 
conflict  with  that  of  the  defendant  be  re- 
jected, the  plaintiff  is  not  entitled  to  re- 
cover. The  court  below  decided  in  favor  of 
the  defendant.  And  the  judgment  must,  I 
think,  be  affirmed,  upon  any  principle  that 
can  be  applied  to  the  case.  If  the  rule 
which  governs  demurrers  to  evidence  be 
applicable,  then  the  testimony  of  the  plain- 
tiff which  conflicts  with  the  defendant's 
must  be  rejected.  If  the  rule  which  governs 
this  court  in  the  revision  of  a  case  of  pro- 
bat  be,  as  I  think  it  is,  applicable,  then, 
there  being  a  conflict  of  testimony,  this 
court  will  presume  that  the  court  below, 
which  saw  and  heard  the  witnesses  exam- 
ined, decided  correctly.  In  either  view, 
the  judgment  must  be  aflirmed.  That  the 
conflict  does  not  necessarily  involve  the 
veracity  of  the  witnesses,  but  may  proceed 

from  defect  of  recollection,  does  not, 
627      I  think,    affect  the  *case.     The  court 

below,  which  saw  and  heard  the  wit- 
nesses, must  have  had  a  better  opportunity 
of  deciding  the  case  correctly  than  this 
court  can  have,  whether  the  conflict  pro- 
ceeded from  defect  of  veracity  or  of  recol- 
lection. 

The  other  judges  concurred  in  the  opinion 
of  Samuels,  J. 

Judgment  affirmed. 


628  *Gaw  v.  HufTman. 

Jnly  Term,  1856,  Lewlsbarff. 
(Absent  Samukls,  J.*) 

I    Wills— Construction— Charing  Debts  on  Realty. t— 

Tesutor  says,  "It  is  my  will  and  desire  that  my 
just  debts  be  paid  out  of  my  estate  by  my  execa- 
tors  hereafter  mentioned."  The  debts  are  not 
thereby  charged  upon  testator's  real  estate. 

a  Debts  of  Decedent— Payment  by  Executor— Reim- 
bursement—Liability  of  Devisees. t— Executor  havinff 
exhausted  the  personal  estate  in  payment  of  debts 
and  beinir  largely  in  advance  to  the  estate  for 
payment  of  debts  which  bound  the  heirs,  is  en- 
titled to  stand  in  the  place  of  the  creditors  whose 
debts  he  has  paid,  and  charge  the  real  estate. 
And  the  real  estate  in  the  hands  of  the  devisees  is 
liable  in  proportion  to  its  value  at  the  death  of  the 
testator. 

3.  Same— Liability  of  Devise  In  XA^u  of  Dower.— A  life 
estate  in  lands  having  been  sriven  to  the  widow  in 

*He  had  been  counsel  in  the  cause. 

tConstructlon  of  Wills— Charging  Debts  on  Realty.— 

Several  cases  cite  the  principal  case  as  authority 
for  the  proposition  that,  whether  the  will  charires 
the  real  esute  with  the  payment  of  the  testator's 
debts  is  always  a  question  of  intention  dependlnir 
upon  the  construction  of  the  whole  will.  See  Allen 
V.  Patton.  83  Va.  262,  S»3.  266.  2  S.  E.  Rep.  143;  Mc- 
aiaughlin  v.  McGlaugrhlin,  43  W.  Va.  239,  27  S.  E. 
Rep.  882;  Thomas  v.  Rector,  28  W.  Va.  28. 

tDebts  of  Decedent— Payment  by  Executor— Reim- 
bursement—See  monog^raphic  note  on  "Executors 
and  Administrators." 


lieu  of  dower,  and  belnc  of  leas  value  then  ber 
dower  would  have  been,  her  life  estate  U  not  to 
bear  any  part  of  the  harden  of  paying  the  debts. 

4.  Same— Liability  of  Devisees— Case  at  Bar.>-nie 
remainder,  after  the  death  of  the  widow,  in  the 
land  devised  to  her  for  life,  having  been  given  to 
some  of  the  devisees,  their  proportion  of  the  debts 
is  accordinir  to  the  value  of  their  interest  at  the 
death  of  the  testator. 

5.  Same— Same— Same.— The  shares  of  some  of  the 
devisees  in  said  remainder,  are  charred  with  the 
payment  of  certain  legacies.  The  present  value 
of  the  legacies  at  the  death  of  the  testator  is  also 
to  be  abated  from  snch  present  value  of  the  re- 
mainder, and  the  proportion  of  the  debts  is 
accordinsr  to  the  value  of  the  remainder  so  ascer- 
tained. 

6.  SasM— UabUlty  of  Legatees-Case  at  Biu-.— The 
legacies  charged  upon  the  remainder  in  the  land, 
are  to  bear  a  portion  of  the  debts  according  to 
their  value  at  the  death  of  the  testator. 

7.  Legacies— Present  Value— Rule  of  Compotatloii.— 
The  sum  which  at  compound  interest  will  produce 
the  amotmt  of  the  legacy  at  the  death  of  the 
widow,  is  the  present  value :  And  the  widow 
being  dead,  the  period  of  her  death  is  the  time  for 
the  payment  of  the  legacy. 

8.  Debts  of  Decedent— LlabUity  of  AdvaMcsmanta— 
Advancements  made  by  the  testator  in  his  life- 
time are  not  to  be  taken  into  the  acconzit  in  fixing 
the  proportion  of  the  debts  which  each  devisee  is 

to  pay. 

629  *9.  Same-UaMllty  of  Legatees— Mlstako-ei- 
fbct— Under  a  mutual  mistake  as  to  the 
proportion  of  the  debts  of  the  testator  which  a 
legatee  was  bound  to  pay  to  the  executor,  the 
legatee  assigned  the  legacy  to  the  executor  for  the 
payment  of  the  amount  for  which  she  was  sup- 
posed to  be  liable.  The  assignment  will  only  be 
allowed  to  stand  as  a  security  for  the  tme  amount 
for  which  the  legatee  is  liable. 

lo.  Same— Same— Case  at  Bar.— The  legacy  not  being 
payable  until  the  termination  of  a  life  estate,  and 
the  legatee  being  very  needy;  on  that  ground,  too, 
the  assignment  will  be  held  only  as  a  security 
for  the  amount  due  from  the  legatee  to  the  exec« 
ntor.  , 

Robert  Gaw  died  in  1829,  having  first 
made  his  will,  which  was  duly  admitted  to 
probat  in  the  County  court  of  Shenandoah. 
He  was  a  merchant  doing  business  in  Wood- 
stock ;  and  owned  several  houses  and  lots  in 
the  town,  and  a  farm  adjoining,  called  the 
Brubaker  farm. 

By  the  first  clause  of  his  will  he  says: 
It  is  my  will  and  desire  that  all  my  just 
debts  be  paid  out  of  my  estate  by  my  exec- 
utors hereafter  mentioned."  After  direct- 
ing that  his  mercantile  business  shall  be 
continued  for  three  years,  and  stating  what 
advancements  he  had  made  to  certain  of  his 
children,  with  which  they  were  to  be 
charged,  he  gives  to  his  son  Jacob  R.  Gaw 
a  house  and  lot  and  an  out  lot;  to  hi» 
daughter  Rebecca  H.  Gaw,  other  houses 
and  lots;  to  Catharine  Smith,  a  girl  who 
had  been  raised  by  him,  a  house  and  lot 
during  her  life.  He  gives  to  his  wife  Re- 
becca Gaw  one-third  of  the  Brubaker  farm 
during  her  life ;  and  he  gives  the  other  two- 
thirds  of  that  farm  to  his  daughter    E^ltza- 
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beth  Crawford,  and  his  sons  John  Gaw  and 
Robert  Gaw,  jr.  for  the  life  of  his  wife ;  and 
at  her  death,  he  gives  the  whole  farm  *  to 
them,  subject  to  the  following  charges,  viz : 
•That  after  the  death  of  his  wife,  Elizabeth 
Crawford  was  to  pay  Mary  Huffman,  another 
daughter  of  the  testator,  five  hundred  dol- 
lars, and  the  like  sum  to  Rebecca  H.  Gaw ; 
and  John  Gaw  was  to  pay  the  like  sum  to 
these  two  daughters;  which  sums  the 
testator  made  chargeable  on  the  land. 

630  The  ^residue  of  his  estate,    including 
the   remainder  in  the  house   and    lot 

given  to  Catharine  Smith,  he  gave  to  be 
equally  divided  among  his  children ;  and 
he  appointed  Jacob  R.  Gaw  and  Davis  J. 
Crawford  his  executors. 

Crawford,  who  was  the  acting  executor, 
seems  to  have  closed  his  administration 
prior  to  1836.  In  that  year  his  administra- 
tion account  was  settled,  and  a  balance  of 
three  thousand  one  hundred  and  seventy- 
one  dollars  and  seventy-eight  cents,  as  of 
the  5th  of  I^ebruary  of  that  year,  was  re- 
ported in  his  favor.  In  this  account  the 
commissioner  allowed  the  executor's  com- 
missions, and  Crawford  seems  to  have 
shared  them  with  his  coexecutor. 

It  seems  to  have  been  supposed  by  the 
parties,  that  each  of  the  children  was 
bound  to  pay  an  equal  part  of  the  amount 
for  which  Crawford  was  in  advance  to  the 
estate;  and  he  having  purchased  of  John 
Gaw  his  interest  in  the  Brubaker  farm,  and 
thus  become  liable  to  pay  the  legacies  left 
to  Mary  Huffman  and  Rebecca  H.  Gaw, 
an  arrangement  was  made  with  them, 
whereby  they  conveyed  to  Crawford  so  much 
of  their  said  legacies  as  would  satisfy  their 
proportion  of  the  debt  due  to  him,  which 
was  fixed  at  one-fifth  for  each  of  them,  and 
also  some  debts  due  to  Crawford  from  them 
on  individual  transactions.  These  arrange- 
ments were  made  whilst  Mrs.  Barbara  Gaw 
was  still  alive;  and  she  lived  until  June 
1846. 

In  January  1848,  Mary  Huffman  instituted 
a  suit  in  equity  again t  the  executors  of 
Crawford  and  the  heirs  of  himself  and  his 
wife,  who  had  died  in  his  lifetime,  seeking 
to  recover  the  legacy  left  to  her  by  her 
father,  and  which  had  been  made  a  charge 
upon  the  interest  of  Mrs.  Crawford  and 
John  Gaw  in  the  Brubaker  farm.  In  this 
suit  the  other  children  of  Robert  Gaw  were 
parties ;  and  Rebecca  H.  Gaw  filed  a  cross 
bill  in  the  cause  to  recover  her  legacy. 

The  cause  came  on   to  be  heard   in 

631  September    1849,      *when    the    court 
held,  that  the  will  of  Robert  Gaw  did 

not  charge  his  real  estate  with  the  payment 
of  his  debts;  that  Crawford's  representa- 
tives were  entitled  to  charge  the  real  estate 
for  so  much  of  the  amount  due  to  him  as 
was  In  payment  of  debts  binding  the  heirs. 
That  the  land  of  each  of  the  devisees  was 
to  be  charged  with  the  debts  in  proportion 
to  its  value  at  the  time  of  the  testator's 
death ;  and  the  incumbrance  of  the  widow's 
life  estate  in  any  part  of  it  was  to  be  taken 
into  consideration  in  estimating  its  value. 
That  the  legacies   to     Mary    Huffman   and 


Rebecca  H.  Gaw  were  to  abate  in  the  pro- 
portion which  said  legacies  bore  to  the  value 
of  the  two-thirds  of  the  Brubaker  farm  on 
which  they  were  charged.  And  a  commis- 
sioner was  directed  to  settle  the  accounts  of 
the  executors  of  Robert  Gaw,  disallowing 
commissions,  and  ascertain  the  amount 
which  Crawford  had  paid  of  debts  binding 
the  heirs,  and  to  apportion  the  same  among 
the  devisees  according  to  the  principles 
of  the  decree.  And  the  commissioner  was 
further  directed  to  state  the  account  between 
Crawford  and  Mary  Huffman  and  Rebecca 
H.  Gaw ;  and  the  assignments  made  by  them 
of  their  legacies  to  Crawford  were  to  stand 
as  a  security  for  what  the3*  respectively 
owed  to  his  estate.  And  by  consent  of  the 
parties,  the  property  devised  to  Catharine 
Smith  was  not  to  be  charged  with  any  por- 
tion of  the  debts,  and  the  bill  was  dismissed 
as  to  her. 

The  commissioner  made  his  report,  from 
which  it  appeared  that  after  excluding  the 
credit  for  commissions,  there  was  due  to 
the  executor  Crawford  on  the  3d  of  June 
1846,  the  date  of  Barbara  Gaw's  death,  the 
sum  of  three  thousand  four  hundred  and 
thirty-five  dollars  and  twenty-seven  cents, 
of  which  two  thousand  and  seventy-six  dol- 
lars and  sixty-one  cents  was  principal.  In 
ascertaining  the  present  value  of  the  interest 
in  the  Brubaker  farm  devised  to  the 
632  testator's  *three  children,  after  the 
.  death  of  Barbara  Gaw,  the  value  of 
her  life  estate  was  estimated  up  to  the  time 
she  actually  lived  after  the  death  of  the 
testator;  and  so  also  in  estimating  the  pres- 
ent value  of  the  legacies  directed  to  be  paid 
at  the  death  of  Barbara  Gaw.  And  the 
sum  which  at  the  death  of  Robert  Gaw  put 
out  at  compound  interest  would  in  the  first 
case  produce  the  estimated  value  of  the 
widow's  one-third  of  the  land,  and  in  the 
other  would  bring  the  legacy  of  one  thou- 
sand dollars,  at  the  death  of  the  widow, 
was  taken  as  the  present  value  of  the 
widow's  thirds,  and  the  legacies.  And 
deducting  the  value  of  the  life  estate  of 
Mrs.  Gaw  from  the  whole  value  of  the 
farm,  the  one-third  of  the  balance  was  the 
amount  of  Robert  P.  Gaw's  interest  in 
the  farm,  and  the  further  deduction  of  the 
present  value  of  the  legacies  from  the  two- 
thirds  of  the  farm  devised  to  Mrs.  Crawford 
and  Jacob  R.  Gaw,  gave  the  amount  of 
their  interest  in  it.  And  having  thus  as- 
certained the  value  of  the  estate  and  lega- 
cies given  to  the  different  children,  the  debt 
due  to  Crawford  was  ratably  apportioned 
among  them. 

The  commissioner  also  stated  the  account 
between  the  executor  Crawford  and  the  leg- 
atees, by  which  it  appeared  that  there  was 
due  on  the  3d  of  April  1850  to  Mary  Huff- 
man, after  charging  her  with  her  propor- 
tion of  the  debt  due  to  the  executor,  the 
sum  of  six  hundred  and  twenty-five  dollars 
and  eighteen  cents,  and  to  Rebecca  H.  Gaw, 
after  the  like  charge,  the  sum  of  two  hun- 
dred and  sixty-five  dollars  and  forty  cents: 
That  Jacob  R.  Gaw's  proportion  of  the  debt 
due  to  Crawford  was,  on  the  3d  of  June  1846, 
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seven  hundred  and  twenty-eight  dollars  and 
fifty-five  cents,  and  of  Robert  P.  Gaw, 
eight  hundred  and  eighty-one  dollars  and 
fifty  cents,  on  which  there  had  been  a  pay- 
ment, leaving  but  one  hundred  and  thirty- 
one  dollars  and  nineteen  cents  due  in  June 
1846. 

The  commissioner's  report  was  ex- 

633  cepted  to,  because  *of  the  mode  in 
which  the  present  value  of  the  lega- 
cies was  ascertained ;  and  because  the  ad- 
vancements to  the  children  were  not  taken 
into  the  estimate  in  fixing  the  amount  of 
the  debt  to  Crawford  which  each  party  was 
to  pay. 

In  September  1850,  the  cause  came  on  to 
be  finally  heard,  when  the  court  overruled 
the  exceptions  to  the  report,  and  made  a  de- 
tree  in  favor  of  the  legatees  against  Craw- 
ford's representatives,  and  in  favor  of  the 
said  representatives  against  Jacob  R.  Gaw 
and  Robert  P.  Gaw  for  the  sums  reported 
by  the  commissioner.  From  this  decree 
Jacob  R.  Gaw  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Baldwin,  for  the  appellant. 
Patton  and  Stuart,  for  the  appellee. 

MONCURK,  J.  I  think  there  is  no  error 
in  the  decree  of  the  Circuit  court. 

The  will  of  Robert  Gaw  does  not  charge 
his  real  estate  with  the  payment  of  his 
debts.  Whether  such  a  charge  is  created 
by  a  will,  is  always  a  question  of  intention 
depending  upon  the  construction  of  the 
whole  will.  It  is  so  natural  to  suppose 
that  a  man  in  that  solemn  act  intended  to 
be  just,  that  courts  have  taken  very  slight 
words  in  a  will  to  imply  a  charge  upon 
lands.  Carr,  J.,  in  Downman  v.  Rust,  6 
Rand.  587.  **Courts  of  equity  (said  Lord 
Ivyndhurst)  have  always  been  desirous  of 
sustaining  charges  by  implication  for  pay- 
ment of  debts,  and  the  presumption  in  favor 
of  them  is  not  to  be  repelled  by  any  thing 
short  of  clear  and  manifest  evidence  (from 
the  will)  of  a  contrary  intention."  Price 
V.  North,  1  Philips'  R.  85.  It  has  therefore 
been  established,  as  a  general  rule,  that  a 
direction  by  a  testator  that  his  debts  shall 
be  paid,  charges  them  by  implication  on  his 
real  estate,  either  as  against  his  heir 

634  at  law  or   devisee.     Ram   on  *Asset8, 
ch.  4,    {  2,    p.    57,    8   Law  Libr.    39; 

Leading  Cases  in  Equity  71, "  Id.  247.  To 
this  general  rule  there  are  exceptions ;  one 
of  which  is,  where  the  debts  are  directed  to 
be  paid  by  the  executors.  **If  the  testator 
directs  ^  particular  person  to  pay,  he  is 
presumed,  in  the  absence  of  all  other  cir- 
cumstances, to  intend  him  to  pay  out  of  the 
funds  with  which  he  is  intrusted,  and  not 
out  of  other  funds  over  which  he  has  no 
control.  If  the  executor  is  pointed  out  as 
the  person  to  pay,  that  excludes  the  pre- 
sumption that  other  persons  not  named  are 
to  pay."  2 Story's Eiqu.  Jur.  {  1247.  When 
the  executor  is  devisee  of  the  real  estate,  a 
charge  upon  it  will  be  generally  implied  by 
such  a  direction.  But  this  will  not  be  the 
case  where  the  estate  is  specifically  devised 
to    a  person  who  happens   to  be   one  of  the 


executors.  And  even  where  the  executors 
are  also  devisees,  a  mere  general  introduc- 
tory direction  to  the  executors  will  not  op- 
erate as  a  charge  if  it  is  manifest  from  the 
whole  will  that  it  was  not  so  intended.  ^ 
Spence's  Eq.  Jur.  321,  322,  71  Law  Libr. 
249,  and  cases   cited. 

There  is  no  difficulty  in  the  application 
of  these  principles  to  the  case  before  us. 
The  first  clause  of  the  will  which  creates 
the  charge,  if  any,  is  in  these  words:  '^Ist. 
It  is  my  will  and  desire  that  all  my  just  debts 
be  paid  out  of  my  estate  by  my  executors 
hereafter  mentioned."  The  words  **out  of 
my  estate"  are  the  only  words  in  this  clause 
which  make  it  peculiar,  or  can  afford  any 
room  for  doubt.  Strike  out  these  words, 
and  the  clause  is  in  a  very  common  form, 
the  construction  and  effect  of  which,  stand- 
ing by  itself,  is  well  settled.  It  would 
charge  only  the  estate  in  the  hands  of  the 
executors.  I  have  found  no  case  in  which 
the  will  contained  these  words.  But  I  do 
not  think  they  alter  the  sense  of  the  clause. 
They  do  not  mean  the  whole  estate,  but 
that  ]X)rtion  of  it  which  would  come  to 
the  hands  of  the  executors  as  such ; 
635  *the  funds  with  which  they  were  in- 
trusted, and  not  other  funds  over 
which  they  had  no  control.  This,  I  think, 
would  be  the  true  construction  of  the  clause, 
standing  by  itself  and  unaffected  by  the 
context.  But  looking  to  the  context  for  aid 
in  its  construction,  there  can  be  no  doubt 
about  it.  By  the  12th  clause  of  the  will  the 
testator  directs  all  his  personal  estate,  ex- 
cept merchandise,  to  be  sold  by  his  execu- 
tors for  the  payment  of  his  debts,  and  gives 
them  full  power  to  sell  his  slaves,  if  neces- 
sary, for  that  purpose.  This  was  the  estate 
to  which  the  testator  doubtless  referred  in 
the  first  clause  of  his  will ;  and  it  afforded, 
in  his  estimation,  an  ample  fund  for  the 
payment  of  his  debts.  He  had  no  idea  that 
it  would  be  necessary  to  sell  any  part  of 
his  real  estate  for  that  purpose.  If  by  the 
first  clause  of  his  will  he  had  merely  directed 
his  debts  to  be  paid,  without  more,  the  im- 
plication of  a  charge  upon  his  whole  estate 
would  not  have  been  repelled  by  the  12th 
clause.  But  having  directed  them  to  be 
paid  out  of  his  estate  by  the  executory  im- 
portant light  is  shed  upon  the  meaning  of 
these  words  by  that  clause. 

The  first  clause  then  is  to  be  construed 
as  if  it  had  been  a  mere  direction  that  the 
debts  should  be  paid  by  the  executors;  and 
in  order  to  ascertain  out  of  what  part  of  the 
estate  it  was  intended  they  should  be  paid, 
it  is  only  necessary  to  enquire  what  part  of 
the  estate  would  come  to  the  hands  of  the 
executors  as  such.  The  whole  personal 
estate  would  come  to  their  hands;  and  that 
of  course  was  charged  by  the  will,  as  it  was 
by  the  law.  But  none  of  the  real  estate 
would  come  to  their  hands  or  under  their 
control;  unless,  perhaps,  the  house  and  lot 
devised  to  Catharine  Smith  for  life, which 
was  directed  after  her  death  to  be  sold,  and 
the  money  arising  from  the  sale  to  be 
equally  divided  among  the  children  of  the 
testator     named     in    the    will.     It    would 
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^26  be  the  duty  of  the  executors  ^'^to  make 
that  sale,  no  other  person  being  ap- 
pointed by  the  will  for  the  purpose.  Whether 
the  proceeds  of  that  sale  would  be  applicable 
to  the  payment  of  debts  under  the  first 
clause  of  the  will,  is  unnecessary  to  be 
determined  in  this  case,  as  no  question  is 
raised  in  the  subject.  It  does  not  appear 
what  has  been  .done  with  that  property ; 
though  the  presumption  is  that  the  life  ten- 
ant yet  lives  and  has  it  in  her  hands.  By 
consent  of  parties,  the  property  devised  to 
her  for  life  was  not  charged  with  any  por- 
tion of  the  debts,  and  the  suit  was  dis- 
missed as  to  her.  It  will  be  time  enough 
after  her  death  to  determine  the  proper  dis- 
position to  be  made  of  that  property,  or  the 
proceeds  of  the  sale  thereof.  AH  the  other 
Teal  estate  of  the  testator  was  given  directly 
to  the  devisees,  without  any  interposition 
of  the  executors,  express  or  implied.  A 
portion  of  it,  it  is  true,  is  given  to  the 
appellant,  who  is  one  of  the  executors ;  but 
is  given  to  him  in  his  own  right,  and  not 
as  executor.  And  we  have  seen  that  where 
an  estate  is  specifically  devised  to  a  person 
who  happens  to  be  one  of  the  executors,  it 
will  not  be  charged  with  the  debts  of  the 
testator  by  a  mere  direction  to  the  execu- 
tors to  pay  them.  But  certainly  the  devisee 
in  such  case  ought  to  be  the  last  person  to 
complain  that  the  land  devised  to  him  was 
not  held  to  be  so  chargeable. 

It  having  been  ascertained  by  the  com- 
missioner's report  in  the  case,  that,  after 
exhausting  the  personal  estate  of  the  testa- 
tor, there  still  remained  due  to  his  executor 
David  Crawford,  on  account  of  debts  of  the 
estate  paid  by  him,  a  balance  of  three  thou- 
sand four  hundred  and  thirty-five  dollars 
and  twenty-seven  cents,  including  interest 
to  the  3d  of  June  1846 ;  and  it  having  been 
ascertained,  or  conceded,  that  the  said 
executor  had  paid  more  than  that  amount 
of  specialty  debts  binding  the  heirs,  he 
was  entitled  to  stand  in  the  place  of  the 
creditors  whose  debts  he  had  paid, 
637  and  to  charge  *the  said  balance  upon 
the  real  estate  of  the  testator;  which 
was  liable  therefor  in  the  hands  of  the  dev- 
isees, in  proportion  to  the  value,  at  the 
death  of  the  testator,  of  the  estate  devised 
to  each  of  the  devisees  respectively.  The 
widow  was  not  char|feable  with  any  thing 
on  account  of  the  said  balance  in  respect  to 
the  devise  to  her;  which  was  in  lieu  of,  and 
of  less  value  than,  her  dower.  The  incum- 
brance of  her  life  estate  was  properly  taken 
into  consideration  in  estimating  the  value 
of  the  real  estate ;  and  the  value  of  the 
said  life  estate  was  properly  ascertained, 
and  deducted  from  the  value  of  that  part  of 
the  estate  of  the  testator  to  which  it  was 
attached.  Indeed,  there  was  no  exception 
to  the  report  of  the  commissioner,  and  no 
complaint  of  the  decree  of  the  Circuit  court 
in  this  respect. 

I  think  that  the  legacies  of  one  thousand 
dollars  each  to  Mary  Huffman  and  Rebecca 
H.  Gaw,  charged  upon  the  two-thirds  of  the 
Bru baker  farm  devised  to  HIizabeth  Craw- 
ford and  John   Gaw,    were  subject   to   be 


abated  on  account  of  the  balance  due  to  the 
executor  Crawford,  and  chargeable  on  the 
real  estate  of  the  testator ;  and  that  the  por- 
tion of  that  balance  for  which  the  said  two- 
thirds  were  liable,  was  apportionable 
between  the  proprietors  of  the  said  legacies 
and  of  the  said  two- thirds,  the  rate  of  ap- 
portionment being  the  proportion  which  the 
value  of  said  legacies  at  the  death  of  the 
testator,  bore  to  the  residue  of  the  value  of 
said  two-thirds  at  that  period,  after  deduct- 
ing therefrom  the  said  value  of  the  lega- 
cies. There  was  at  least  as  much  reason  in 
laying  the  charge  upon  the  said  legacies  as 
upon  the  residue  of  the  said  two-thirds  of 
the  Brubaker  farm.  The  lagacies  consti- 
tuted a  part  of  the  subject  of  the  said  two- 
thirds,  and  were  carved  out  of  it.  They 
were  certainly  not  more  specific  in  their 
nature  than  was  the  residue  of  the  subject, 
and  not  more  entitled  to  exemption  from 
liability  for  the  debts  of  the  testator. 

638  *I  think  the  mode,   adopted   by   the 
commissioner,    of    ascertaining    the 

value  of  the  said  legacies  at  the  death  of 
the  testator  (by  ascertaining  what  amount 
improved  at  compound,  instead  of  simple 
interest,  from  that  time  until  the  death  of 
the  widow,  when  the  legacies  were  payable, 
would  be  equal  to  the  amount  of  the  leg- 
acies), was  correct.  That  mode,  in  its  ap- 
plication to  such  cases,  received  the  sanction 
of  the  judges  of  this  court  in  Wilson  v. 
Davisson,  2  Rob.  R.  384. 

But  I  do  not  see  how  the  mode  of  ascer- 
taining the  value  of  the  legacies  at  the 
death  of  the  testator  can  affect  the  appel- 
lant ;  as  its  only  object  is  to  ascertain  the 
rate  of  apportionment  between  the  two  leg- 
acies of  one  thousand  dollars  each,  and  the 
residue  of  the  subject  on  which  they  are 
chargeable.  The  portion  of  the  balance  due 
to  the  executor  Crawford,  for  which  that 
subject  is  liable,  cannot  be  increased  or 
diminished  by  the  mode  of  its  apportion- 
ment among  the  different  interests  in  the 
subject.  The  only  persons  affected  are  the 
proprietors  of  those  interests ;  and  they  do 
not  complain. 

I  think  the  advancements  made  by  the 
testator  in  his  lifetime  to  his  children  were 
properly  not  taken  into  consideration  in  the 
apportionment  of  the  balance  due  to  the 
executor  Crawford ;  and  that  the  said  bal- 
ance was  chargeable  only  on  the  real  estate 
left  by  the  testator  at  his  death.  The  only 
ground  for  contending  that  the  advance- 
ments ought  to  be  considered  in  the  said 
apportionment  is,  that  they  are  directed  in 
the  will  to  be  accounted  for  with  the  exec- 
utors in  the  settlement  and  division  of  the 
estate;  from  which  it  is  inferred  that  the 
testator  intended  to  make  all  his  children 
equal  in  the  distribution  of  his  estate.  It  is 
obvious  that  this  direction  does  not  refer  to 
the  specific  devises  of  property  made  to  his 
children  respectively,  but  only  to  the  resi- 
due of  his  estate  undisposed  of,  which,  by 
the  14th  clause  of  his  will,  he  directs 

639  to  *be  equally    divided     among    his 
children ;    and   perhaps  also    to    the 

money   arising   from   the  sale  of  the  house 
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and  lot  devised  to  Catharine  Smith  for  life, 
which,  by  the  13th  clause  of  his  will,  he 
also  directs  to  be  equally  divided  among 
his  children.  The  executors  would  have  to 
make  the  former,  and  perhaps  the  latter,  of 
these  two  divisions ;  and  in  making  them, 
he  wished  the  advancements  referred  to  in 
his  will  to  be  accounted  for  with  them. 
But  they  would  have  nothing  to  do  with 
the  real  estate  specifically  devised  to  some 
of  his  children,  nor  with  the  sums  of  money 
charged  on  a  part  of  it  in  favor  of  his 
daughters  Mary  Huffman  and  Rebecca  H. 
Gaw ;  and  therefore  the  direction  to  account 
for  the  said  advancements  with  the  execu- 
tors, in  the  settlement  and  division  of  the 
estate,  cannot  apply  to  the  said  real  estate 
and  sums  of  money,  which  would  not  come 
to  the  hands  of  the  executor,  and  as  to 
which  no  settlement  or  division  would  be 
made.  The  property  advanced  by  the  tes- 
tator to  his  children  in  his  lifetime  was  not 
a  part  of  his  estate  at  his  death ;  and  there 
is  nothing  in  the  will  to  aifect  the  legal 
liability  of  the  devisees,  which  is  in  pro- 
portion to  the  value  of  the  property  devised 
to  them  respectively. 

In  the  assignments  made  by  Mary  Huff- 
man and  Rebecca  H.  Gaw  respectively  to 
David  Crawford,  they  acknowledge  them- 
selves indebted  to  him,  each  in  one-fifth  of 
the  balance  due  to  him  on  his  executorial 
account ;  and  agree  that  their  legacies  shall 
be  liable  for  the  payment  of  the  same  re- 
spectively. Rebecca  H.  Gaw's  due  propor- 
tion of  the  said  balance  was  in  fact  about 
one-fifth ;  but  Mary  Huffman's  was  much 
less  than  a  fifth.  I  think  the  Circuit  court 
properly  regarded  these  parties  as  liable 
only  for  their  due  proportions  of  the  balance, 
notwithstanding  the  assignments ;  and  prop- 
erly decreed  the  assignments  to  stand  as 
security  only  for  what  they  respectively 
owed  to  David  Crawford's  estate.  The 
purpose  both  of  the  assignors  and 
640  ^assignee  was  to  secure  only  what 
was  really  due.  They  were  mutually 
mistaken  as  to  the  proportion  in  which  the 
devisees  were  bound  to  contribute  to  the 
payment  of  the  debt,  supposing  them  to 
be  bound  equally,  instead  of  in  proportion 
to  the  value  of  the  estate  devised  to  them 
respectivel3',  and  the  assignments  were 
executed  under  that  mistake.  They  cannot 
be  regarded  as  voluntary  obligations,  nor 
as  admissions  or  compromises  of  asserted 
or  disputed  claims.  They  were  without 
consideration,  and  therefore  void,  as  to  the 
excess  of  one-fifth  of  the  said  balance,  over 
what  was  really  due  by  the  assignors  re- 
spectively. See  1  Story's  Equ.  Jur.  {  120- 
137,  and  notes ;  2  Evans'  Pothier,  Appendix, 
No.  xviii. 

There  are  other  considerations  which 
render  the  assignments,  and  especially  that 
of  Mary  Huffman  (as  to  which  only  the 
question  seems  to  be  material),  void  to  that 
extent.  The  parties  were  dealing  with  ex- 
pectancies ;  with  future,  and  not  with  pres- 
ent interests.  Legatees,  whose  legacies 
were  payable  on  a  future  and  perhaps  re- 
mote   contingency,   were   dealing,     in    re- 


gard to  them,  with  the  person  upon  whom 
their  payment  would  devolve.  They  were 
indebted  to  him,  and  to  some  extent  must 
have  been  under  his  influence.  One  of 
them,  at  least,  Mary  Huffman,  was  in  very 
indigent  circumstances.  In  this  state  of 
things,  the  utmost  extent  to  which  the  as- 
signments should  be  permitted  to  operate, 
is  to  stand  as  security  for  what  is  justly 
due  from  the  assifi[nors  to  the  assignee.  1 
Story's  Equ.  Jur.  1  337,  338,  344. 

An  objection  is  taken,  in  the  petition  of 
appeal,  to  the  account,  as  stated  by  the 
commissioner,  between  the  coexecutors 
David  Crawford  and  Jacob  R.  Gaw.  No 
exception  was  taken  to  that  account  in  the 
court  below ;  and  the  objection , in  the  ap- 
pellate court,  therefore,  comes  too  late.  But 
I  think  it  is  not  well  founded.  It  appears 
to  rest  only  on  the  ground  that  David 
641  Crawford,  *who  was  the  acting  exec- 
utor, in  a  former  settlement  with  his 
coexecutor  gave  him  credit  for  five  hundred 
and  three  dollars  and  thirty-one  cents,  one- 
half  of  the  commission  allowed  by  the 
County  court  commissioner,  who  settled  the 
executorial  account.  The  commissioner  of 
the  Circuit  court  having  disallowed  the 
commission  of  the  executors  in  their  settle- 
ment of  the  executorial  account,  properly 
disallowed  the  credit  for  one-half  of  the 
commissions  in  the  resettlement  of  the  ac- 
count between  the  executors.  It  would  have 
been  to  the  last  degree  unjust  that  David 
Crawford  should  not  only  render  all  the 
services  for  nothing,  but  be  compelled,  out 
of  his  own  pocket,  to  pay  one-half  of  the 
usual  commission  to  his  coexecutor,  who 
rendered  no  service  at  all. 

I  am  for  affirming  the  decree. 

The  other  judges  concurred   in  the   opin- 
ion of  Moncure,  J. 

Decree  affirmed. 


642  *W.  &  C.  Tarr  v.   Ravenscroft  &  als. 
Same  v.  Hendricks'  AdmV  &  als. 

July  Term.  !86B,  Lewisburir. 

I.  Chancery  Practice— BUI  by  Residuary  Legatee— Par^ 
ties— Case  at  Bar.— Bill  by  a  residuary  legatee 
affainst  an  administrator  with  the  will  annexed 
and  his  sureties  T  and  H:  the  administrator  bein^ 
insolTen t.  C  the  son  of  T  has  received  asalffnments 
of  a  number  of  the  leiracies,  and  claims  them  as 
his  own;  but  H  insists  they  belontr  toT,  and  were 
purchased  at  a  larffe  discount,  the  benefit  of 
which  he  is  entitled  to  share.  H  insists  further 
that  C  should  not  be  paid  these  letracies  until  T  or 
T  and  C  should  file  a  cross-bill  asrainst  him,  and 
thus  five  him  an  opportunity  to  contest  C*s  right. 
If  C  is  not  entitled  to  the  lefiracies  he  is  entitled  to 
compensation  for  purchasinir  them  up.  Hku>:  C 
is  a  proper  party  defendant  to  the  original  bill  to 
have  his  right  to  the  legacies  settled.  And  H  and 
C  hayinff  filed  a  cross-bill  acralnst  T  setting  up  Cs 
right  to  the  legacies,  that  T  could  not  object  to  it 
at  the  hearing  after  having  insisted  on  it  And  If 
C  held  not  entitled  to  the  legacies,  he  should  be 
allowed  compensation  for  purchasing  them. 
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a.  Saretle5--CoiitrllNition— Case  at  Bar.*— One  of  two 
sureties  of  an  insolvent  administrator  purchases 
up  leg'acies  for  wbicli  the  sureties  are  bound,  at  a 
discount  He  shall  only  charge  his  cosurety  for 
his  proportion  of  what  he  paid  for  the  legacies  and 
of  the  expenses  of  purchasing*  them. 

Barbara  McGuire  died  about  the  end  of 
the  year  1835,  having-  made  her  will,  which 
was  duly  admitted  to  record  in  the  County 
court  of  Brooke;  and  James  and  Robert 
Marshel  qualified  as  administrators  with  the 
will  annexed,  with  William  Tarr  and  John 
Hendricks  as  their  sureties.  They  also 
qualified  as  administrators  of  Francis  Mc- 
Guire with  the  same  sureties.  By  her  will, 
after  some  small  legacies,  she  directed  the 
proceeds  of  the  residue  of  her  estate,  both 
real  and  personal,  to  be  divided  into  seven 
parts,  one  of  which  she  gave  to  each  of  her 
living    sisters,    and   to   the  families  of  her 

brothers  and  sister  who  were  dead. 
643  *In  1842,  there  was  a   settlement  of 

the  administration  account  under  the 
order  of  the  court  of  probat ;  and  according- 
to  that  settlement  the  residuum  of  the  estate 
amounted,  on  the  31st  of  May  1842,  to 
eleven  thousand  one  hundred  and  ninety- 
nine  dollars  of  principal,  and  three  thou- 
sand and  seventy-one  dollars  and  sixty-eight 
cents  of  interest.  About  this  time  the  ad- 
ministrators and  their  two  brothers,  who 
were  doing-  business  in  partnership,  failed 
in  business;  and  in  June  1842,  they  exe- 
cuted a  deed .  by  which  they  conveyed  all 
their  property  in  trust  to  secure  their  debts 
as  well  social  as  individual. 

The  administrators  having  become  insol- 

*5aretics— ContribHtlon.— The  doctrine  of  contribu- 
tion among:  sureties  is  founded  rather  on  principles 
of  equity  and  natural  justice  than  upon  any  notion 
of  mutual  contract,  express  or  implied.  Strotherv. 
Mitchell,  80  Va.  167,  quotinfir  from  the  principal  case. 

Sureties  are  not  only  entitled  to  contribution  as 
between  themselves  personally  for  moneys  paid  out 
in  discharge  of  the  common  debt,  but  they  may  claim 
the  benefit  of  all  securities  which  any  of  their  num- 
'ber  may  have  taken  for  his  indemnity.  And  if  a 
surety  who  seeks  contribution  has  been  reimbursed 
part  of  what  he  has  paid  by  the  debtor  himself,  or 
through  a  counter  security,  or  from  any  source,  he 
must  oite  credit  for  the  amount  reimbursed,  and  can 
only  claim  contribution  for  the  balance.  Bousrhner 
V.  Hall,  24  W.  Va.  282,  quoting  from  the  principal  case. 

Same-SulMx>Katlon.— In  Combs  v.  Candler,  96  Va.  8, 
37  S.  E.  Rep.  815,  it  is  said  :  "The  doctrine  is  well  set- 
tled that  before  a  surety  is  entitled  to  be  subrogated 
to  the  rights  of  the  creditors  agrainst  the  principal 
debtor  he  must  have  actually  paid  or  satisfied  the 
debt,  but  it  is  not  necessary  that  he  should  have 
paid  it  in  money— but  if  the  creditor  receives 
either  property,  negotiable  paper,  or  other  secu- 
rities from  him  in  full  satisfaction  of  the  de- 
mand, it  is  generally  sufficient  to  entitle  him  to 
be  subrogated  to  the  risrhts  of  the  creditors  agralnst 
the  party  for  whom  he  has  thus  made  payment. 
Brandt  on  Suretyship,  etc.,  sees.  219, 250, 261 :  Sheldon 
on  Subrogration,  sees.  127  to  129 ;  Qatewood  v.  Oate- 
wood.  76  Va.  407 ;  Tarr  v.  Savenecrofl,  12  Gratt.  642." 

On  the  subject  of  the  riffht  of  sureties  to  subroga- 
tion, see  cases  collected  in  foot-note  to  Buchanan  v. 
Clark,  10  Gratt  164. 


vent, three  judgments  were  recovered  against 
the  sureties  for  some  of  the  specific  legacies 
left  by  Mrs.  McGuire;  which  judgments 
were  paid  by  Tarr ;  and  in  December  1843, 
Hendricks  executed  a  deed  by  which  he  con- 
veyed to  Tarr  a  tract  of  land  to  secure  him 
for  Hendricks'  moiety  of  the  money  he  had 
paid  or  might  be  compelled  to  pay  as  surety 
of  the  administrators,  after  deducting*  from 
said  moiety  one-half  of  the  dividend  which 
be  might  receive  on  account  of  said  debts 
for  the  trust  fund  created  by  the  Marshels 
for  the  payment  of  their  debts. 

In  1847,  Rebecca  Ravenscroft,  the  sister 
of  the  testatrix  Barbara  McGuire,  and  en- 
titled under  her  will  to  one-seventh  of  the 
residuum  of  the  estate,  filed  a  bill  in  the 
Circuit  court  of  Brooke  county,  on  behalf 
of  herself  and  the  other  residuary  legatees 
of  Mrs.  McGuire,  against  James  Marshel, 
the  surviving  administrator,  Hendricks  and 
Tarr  the  sureties,  and  the  specific  legatees, 
setting  out  the  will,  and  the  settlement  of 
the  account  under  the  order  of  the  court  of 
probat,  and  the  insolvency  of  the  adminis- 
trators, and  asking  for  an  account,  and  that 
the  sureties  might  be  compelled  to  pay  what 
might  be  found  to  be  due  to  her. 

The  record  states  that  William  Tarr 
644  filed  his  answer,  *but  it  does  not  ap- 
pear in  the  record.  In  May  1847,  the 
cause  came  on  to  be  heard  upon  the  bill 
taken  for  confessed  as  to  all  the  parties  ex- 
cept William  Tarr,  and  upon  his  answer, 
when  a  decree  was  made,  directing*  a  com- 
missioner to  take  an  account  of  the  admin- 
istration of  James  Marshel  on  the  estate  of 
Barbara  McGuire,  and  also  of  the  specific 
and  residuary  legacies,  and  who  were  the 
residuary  legatees  and  others  interested  in 
the  estate :  And  these  legatees  and  others 
interested,  were  allowed  to  appear  before 
the  master,  and  prove  their  rights  or  inter- 
est in  said  estate. 

In  September  1847,  the  commissioner  re- 
turned his  report.  He  did  not  state  the  ad- 
ministration account,  the  parties  being 
satisfied  with  that  returned  to  the  court  of 
probat;  but  taking  the  residuum  of  the 
estate  as  amounting  on  the  31st  of  May 
1842  to  the  sum  of  thirteen  thousand  two 
hundred  and  seventy-eight  dollars  and 
twenty-four  cents,  he  apportioned  that  sura 
amonec  the  residuary  legatees.  He  gave  a 
list  of  these  legatees,  numbering  forty-six, 
and  some  of  these  were  dead  leaving  chil- 
dren ;  and  he  stated  an  account  with  each 
of  them,  except  the  seven  children  of  one 
sister,  showing  the  payments  which  had 
been  made  to  them,  and  from  what  fund 
made.  The  children  of  that  sister  it  ap- 
peared had  been  paid  in  full  by  the  admin- 
istrator and  his  sureties.  Of  the  persons 
claiming  this  residuum  Campbell  Tarr,  the 
son  of  William  Tarr,  was  reported  as  the 
assignee  of  thirty-nine;* and  he  was  the  as- 
signee of  the  only  specific  legatee  who  had 
not  been  paid :  The  plaintiff  and  four  others 
of  the  residuary  legatees  still  held  their 
claims  to  their  legacies. 

After  the  commissioner's  report  had  been 
returned,  the  administrators  with  the    will 
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annexed   of  John  Hendricks  answered  the 

bill.     They  do  not  question  the  liability  of 

Hendricks  as  surety  of  the  administrators ; 

but  say  that  the  judgments  to  secure 

645  which   their    testator     ^executed   the 
mortgage  to  William  Tarr,    had    not 

then  been  paid  off  by  Tarr ;  and  that  they 
had  been  since  paid  in  great  part,  from  the 
proceeds  of  the  property  conveyed  in  trust 
by  the  Marshels.  They  say  further,  that 
the  legacies  assigned  to  Campbell  Tarr  were 
in  fact  the  property  of  William  Tarr,  paid 
for  by  money  furnished  by  him  to  his  son 
Campbell  Tarr,  who  acted  as  his  agent  in 
the  purchases,  and  who  was  a  young  man 
without  means  of  his  own  to  purchase  them ; 
and  that  having  been  purchased  at  a  con- 
siderable discount,  they  could  only  be 
charged  by  William  Tarr  against  their  tes- 
tator Hendricks,  at  the  amount  paid  for 
them :  And  they  charge  that  William  Tarr, 
to  induce  Hendricks  to  execute  the  mortgage 
aforesaid,  proposed  and  agreed  that  he 
would  purchase  in  as  many  of  said  legacies 
for  which  the  sureties  were  liable,  as  he 
could  obtain,  and  that  Hendricks  should 
participate  equally  in  any  profit  which 
might  result  therefrom. 

They  insisted  further,  that  if  Campbell 
Tarr  was  to  be  considered  as  the  true  holder 
of  said  claims  by  assignment,  he  ought 
not  to  be  allowed  to  recover  any  thing  in 
respect  thereof,  nor  should  William  Tarr 
be  allowed  to  recover  any  thing  on  account 
of  payments  made  to  Campbell  Tarr  as  such 
assignee,  without  first  filing  his  or  their 
bill  against  Hendricks'  representatives, 
real  and  personal,  alleging  and  proving 
said  purchase  and  assignments,  and  giving 
said  representatives  an  opportunity  to 
contest  said  claims. 

Upon  the  filing  of  the  foregoing  answer, 
on  the  motion  of  Campbell  Tarr,  he  was 
admitted  a  party  defendant  in  the  suit,  and 
filed  his  answer.  He  denied  in  express 
terms  that  he  acted  as  the  agent  of  William 
Tarr  in  the  purchase  of  the  legacies,  or 
that  William  Tarr  had  any  interest  in  said 
purchases.  He  said  that  at  the  time  the 
purchases  were  made,  Hendricks  and  Wil- 
liam Tarr  were    the  sureties  of   the 

646  administrators,  *and  they  were  liable 
as  such  sureties,  as  was  then  supposed, 

for  near  twenty  thousand  dollars ;  the  vari- 
ous claimants  to  which  were  widely  dis- 
persed through  several  states  of  this  Union. 
That  at  that  time  his  father  and  himself 
were  doing  business  as  partners  and  mer- 
chants, and  that  in  consequence  of  these 
heavy  liabilities  their  credit  was  subject  to 
suspicion,  and  William  Tarr  was  liable  to 
be  called  upon  at  any  time  to  pay  a  large 
amount  when  he  was  least  prepared  to  pay 
it.  That  in  consideration  of  these  things, 
and  believing  that  the  claims  could  be  pur- 
chased upon  terms  that  would  indemnify 
the  purchaser  for  the  labor,  exposure  and 
expense  of  hunting  them  up  and  buying  the 
said  claims,  he  proposed  to  William  Tarr 
that  if  he  would  loan  respondent  so  much 
of  the  money  necessary  to  purchase  these 
claims   as  respondent   had   not  of  his  own. 


that  respondent  would  hunt  up  the  claim* 
ants  and  purchase  the  claims.  That  Wil- 
liam Tarr  agreed  to  loan  him  such  money 
as  he  could  conveniently  spare  from  his 
business ;  and  thereupon  the  respondent  un- 
dertook for  himself  to  hunt  up  and  purchase 
the  claims,  and  succeeded  partly  with  his 
own  money  and  partly  with  money  borrowed 
from  William  Tarr,  in  purchasing,  at  im- 
mense labor,  exposure,  trouble  and  expense, 
divers  of  said  claims.  That  in  so  far  as  he 
purchased  said  claims  for  himself,  he  took 
the  assignments  to  himself.  And  he  refers 
to  the  report  of  the  commissioner  made  in 
the  cause,  as  showing  which  of  the  legacies 
had  been  assigned  to  him. 

In  September  1850,  the  report  of  the  com- 
missioner was  recommitted  by  consent, 
and  he  returned  a  report  in  which  several  ac- 
counts were  stated  as  between  the  sureties 
William  Tarr  and  John  Hendricks.  The 
fourth  statement  showed  their  indebtedness 
to  Campbell  Tarr  as  assignee  of  the  lega- 
cies, if  they  belonged  to  him,  to  be  six 
thousand  seven  hundred  and  sixty-eight 
dollars  and  forty-nine  cents.     And  the 

647  fifth  statement  showed  *the  indebted- 
ness of  Hendricks  to  William  Tarr,  if 

the  legacies  were  purchased  for  him,  to  be 
one  thousand  eight  hundred  and  seventy- 
six  dollars  and  s^xty-seven  cents. 

Upon  the  question,  who  was  the  owner  of 
tha  legacies  purchased  by  Campbell  Tarr, 
this  court  was  of  opinion  that  the  evidence 
showed  a  purchase  for  William^  Tarr. 
Campbell  Tarr  was  examined  by  the  com- 
missioner as  to  the  prices  given  for  the  leg- 
acies purchased  by  him.  He  gave  a  detailed 
statement,  from  which  it  appeared  that  the 
legacies  purchased  by  him  amounted  to 
twelve  thousand  four  hundred  and  eleven 
dollars  and  forty -three  cents,  for  which  he 
gave  nine  thousand  five  hundred  and 
ninety-eight  dollars  and  eighty-three  cents. 
And  he  gave  a  statement  of  the  time,  labor 
and  expense  employed  in  the  purchases,  and 
estimated  the  amount  which  would  be  due 
to  him,  if  acting  for  another,  at  eight  hun- 
dred and  eighty-five  dollars.  The  amounts 
reported  by  the  commissioner  were  so  re- 
duced by  payments  out  of  the  trust  property 
of  the  Marshels. 

In  1852,  William  and  Campbell  Tarr  filed 
a  cross  bill  in  the  cause  against  the  admin- 
istrators with  the  will  annexed  and  devisees 
of  Hendricks.  The  object  of  this  bill  was 
to  have  the  mortgage  given  by  Hendricks 
to  William  Tarr,  for  the  purpose  of  repay- 
ment to  William  Tarr  of  the  money  he  had 
paid  for  Hendricks,  foreclosed,  and  pay- 
ment to  Campbell  Tarr  of  the  amount  he 
claimed  as  assignee  of  the  legacies  afore- 
said. They  state  that  the  personal  estate  of 
Hendricks  did  not  amount  to  five  hundred 
dollars,  and  that  he  had  no  real  estate  at 
his  death  but  that  embraced  in  the  mortgage 
deed.  The  administrators  answered,  rely- 
ing upon  the  grounds  of  defense  taken  in 
their  answer  to  the  original  bill.  It  ap- 
pears that  the  personal  estate  of  Hendricks 
was  less  than   five    hundred  dollars, 

648  and   that   was  given  ^specifically   to 
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two  of  his  children:  As  to  his  real 
estate,  he  directed  that  one  of  his  sons 
should  keep  possession  of  it  until  the  final 
settlement  of  the  administration  of  Mrs. 
McGuire's  estate.  That  if  upon  that  settle- 
ment these  sureties  had  nothing  to  pay,  his 
real  estate  should  be  sold  and  divided  among 
his  children ;  but  if  the  sureties  had  to  pay 
any  thing,  his  proportion  of  the  amount 
should  be  paid  out  of  the  proceeds  of  the 
sale  of  his  estate,  and  the  balance  of  these 
proceeds  divided  in  the  same  proportion 
among  his  children. 

Both  causes  came  on  to  be  heard  on  the 
2d  day  of  September  1853,  when  the  court 
dismissed  the  original  bill  as  to  Campbell 
Tarr,  and  recommitted  all  the  reports  made 
in  the  cause,  as  to  a  commissioner,  with 
directions  to  state  various  accounts.  First. 
An  account  with  each  legatee,  showing  how 
much  was  due  from  the  administrators,  and 
how  much  was  paid  by  them.  Second.  An 
account  of  all  moneys  paid  to  the  legatees 
by  William  Tarr,  including  therein  such 
money  as  was  paM  by  or  through  Campbell 
Tarr,  and  claimed  by  him  in  his  own  right ; 
and  when  paid.  Fifth.  An  account  of  all 
moneys  due  from  Hendricks  to  William 
Tarr  on  account  of  their  joint  suretyship 
for  the  administrators.  And  sixth.  An 
account  of  the  reasonable  expenses  of  Wil- 
liam Tarr  and  Campbell  Tarr  incurred  by 
them  in  making  the  purchases  of  all  the 
claims  by  them  or  either  of  them.  And  the 
court  holding  that  Campbell  Tarr  had  no 
interest  in  the  cross  suit,  the  bill  in  that 
case  was  dismissed  as  to  both  plaintiffs, 
with  costs  to  the  defendants.  Whereupon 
William  and  Campbell  Tarr  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Fry,  for  the  appellants. 
There    was    no    counsel    for    the   appel- 
lees. 

649  *LEJE,  J.  Whether  Campbell  Tan- 
is  to  be  regarded  as  having  purchased 
the  interests  of  the  legatees  of  Barbara  Mc- 
Guire,  now  claimed  by  him,  on  his  own 
account  and  for  his  own  benefit,  or  as  agent 
of  his  father  William  Tarr,  and  for  the  use 
and  benefit  of  the  latter,  it  was  not  im- 
proper he  should  be  made  a  party  in  the 
case  of  Rebecca  Ravenscroft,  the  object  of 
which  was  to  obtain  a  settlement  of  the 
estate  of  Barbara  McGuire,  and  a  decree 
for  payment  of  the  various  legacies  left  by 
her  will.  Campbell  Tarr  had  taken  the  as- 
signments of  the  different  legacies  pur- 
chased in  by  him  to  himself  in  his  own 
name,  and  was  claiming  them  for  his  own 
use ;  and  it  appears  that  in  making  these 
purchases  he  had  spent  some  time  and 
labor,  and  had  incurred  various  charges  and 
expenses.  It  was  right,  therefore,  that  his 
claim  to  the  legacies  should  be  adjudicated, 
and  that  he  should  be  bound  by  the  deci- 
sion ;  and  if  it  should  be  held  that  the  pur- 
chases were  in  fact  for  the  benefit  of  his 
father,  and  that  he  held  the  assignments  as 
trustee  merely,  still  he  could  not  be  re- 
quired to  surrender  them  for  the  benefit  of 
other  persons  except  upon  being  reimbursed 


for  his  time,  labor  and  expenses.  It  was 
therefore  proper  that  he  should  be  a  party 
in  this  cause,  so  that  the  whole  matter 
might  be  finally  adjudicated,  and  the  bill 
should  not  have  been  dismissed  as  to  him 
when  the  case  was  heard  and  the  reference 
directed. 

It  is  clear  that  it  was  proper  for  William 
Tarr  to  convene  the  representatives  of  the 
personal  and  real  estate  of  John  Hendricks, 
by  cross  bill  before  the  court,  for  the  pur- 
pose of  charging  upon  the  real  estate  the 
amount  for  which  it  was  properly  respon- 
sible by  reason  of  the  cosuretyship  of 
Hendricks  with  William  Tarr  in  the  admin- 
istration bonds  given  by  James  and  Robert 
Marshel  as  administrators  of  Francis  Mc- 
Guire and  Barbara  McGuire.  Hendricks, 
by  the  mortgage  of  the  18th  of  Decern- 

650  ber  1843,    had  charged  his  land  *with 
reimbursement    to   William    Tarr  of 

one-half  of  all  he  might  have  paid  as  such 
surety;  and  by  his  will  he  had  in  effect 
charged  all  his  estate  with  the  payment  of 
his  proportion  of  any  deficiency  that  might 
be  made  to  appear  upon  the  settlement  of 
the  administration  accounts.  This  pro- 
vision of  course  enured  to  the  benefit  of 
William  Tarr,  and  his  right  therefore  to 
come  with  his  cross  bill  is  beyond  all  doubt. 
Nor  was  there  any  impropriety  in  Campbell 
Tarr's  being  joined  with  him  as  a  com- 
plainant. Campbell  Tarr  had  purchased  the 
legacies  and  taken  the  assignments  to  him- 
self in  his  own  name.  He  claimed  to  have 
Purchased  them  for  his  own  use  and  benefit., 
^his  claim  was  recognized  and  acknowl- 
edged by  William  Tarr.  Thus  Campbell 
Tarr  was  apparently  concerned  in  the  proper 
disposition  of  the  proceeds  of  the  real  estate 
of  John  Hendricks ;  and  if  others  were  in- 
terested to  show  that  the  purchases  were  in 
fact  for  the  use  and  benefit  of  William 
Tarr,  still  Campbell  Tarr  might  claim  in- 
demnity for  his  services  and  expenses  in 
obtaining  the  assignments  as  the  condition 
of  his  surrendering  them  for  the  benefit  of 
those  entitled.  And  having  thus  an  inter- 
est in  the  subject,  it  was  proper  he  should 
be  a  party.  Story's  Eiq.  Plead.  {  72,  i  153, 
and  n.  3,  |  154;  1  Dan.  Ch.  Pr.  284,  291. 
The  same  reason  therefore  which  forbade  the 
dismissal  of  the  original  bill  as  to  Campbell 
Tarr,  applied  also  to  the  case  of  the  cross 
bill  of  William  and  Campbell  Tarr ;  but  there 
was  still  another  reason  which  rendered  the 
dismissal  of  the  latter,  for  the  cause  as- 
sififned,  improper  at  the  hearing.  The  ad- 
ministrators of  Hendricks  had  in  their 
answer  to  the  original  bill  insisted  that 
Campbell  Tarr  should  not  be  allowed  to  re- 
cover any  thing  by  reason  of  the  supposed 
assignments  of  the  legacies  to  him,  nor 
William  Tarr  to  recover  any  thing  by  rea- 
son of  any  payments  to  Campbell  Tarr  as 
such  assignee,  without  first  filing  their 

651  bill   against    the    representatives  *of 
John    Hendricks,     and    alleging  and 

proving  the  assignments  and  giving  the 
administrators  an  opportunity  to  contest 
them;  and  when  the  cross  bill  was  after- 
wards   filed,    setting  up  the   assignments,. 
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neither  they  nor  any  other  of  the  represen- 
tatives of  John  Hendricks  made  any  objec- 
tion for  such  supposed  misjoinder  by 
demurrer,  plea  or  otherwise.  The  adminis- 
trators of  Hendricks  answered,  and  the 
cause  came  on  for  final  hearing  on  the 
merits.  The  objection  not  having  been 
made  in  due  time  and  in  the  proper  form, 
should  at  this  stage  have  been  disregarded. 
1  Dan.  Ch.  Pr.  399,  401;  Story's  Eq.  Plead. 
i  544.  Raffity  v.  King,  1  Keen's  R.  601 ; 
Trustees  of  Watertown  v.  Cowen,  4  Paige's 
R.  510;  Dickenson  v.  Davis,  2  I^eigh  401. 

Upon  the  merits,  I  think  there  is  as  little 
room  for  doubt  or  difficulty. 

Campbell  Tarr  was  the  son  of  William 
Tarr,  and  in  his  employment  or  engaged 
with  him  in  business  as  a  junior  partner. 
He  was,  so  far  as  appears,  without  means, 
except  such  as  he  derived  from  his  father. 
The  money  with  which  the  purchases 
of  the  legacies  were  made  was  supplied 
by  his  father,  and  the  enterprise  of  hunt- 
ing up  the  legatees  and  obtaining  their 
assignments  was  undertaken  at  his  sugges- 
tion. The  idea  that  the  money  used  by 
Campbell  Tarr  in  making  the  purchases  was 
loaned  him  by  his  father,  is  not  supported 
by  any  competent  testimony,  but  is  repelled 
by  the  circumstances  disclosed.  In  making 
the  purchases  Campbell  Tarr  appears  to  have 
had  constant  reference  to  his  father,  and 
speaks  of  it  as  his  father's  business.  He 
also  speaks  of  the  hardship  of  the  case  upon 
both  of  the  securities,  and  states  his  object 
in  making  the  purchases  to  be  to  save  them 
as  far  as  possible ;  and  he  uses  this  as  an 
argument  with  the  legatees  why  they  should 
consent  to  an  abatement  of  the  amount  due 
them ;  and  the  argument  appears  to  have 
been  successful.  I^ooking  to  all  the 
652  circumstances  in  proof,  *the  concert  of 
purpose  between  William  Tarr  and 
Campbell  Tarr  is  plainly  apparent.  That 
the  latter  was  the  mere  agent  of  the  former 
in  making  the  purchases  is,  I  think,  beyond 
.  any  reasonable  doubt  or  question,  and  as 
such,  for  all  the  purposes  of  these  causes, 
he  must  be  regarded.  The  assignments 
being  in  his  name,  he  is  to  be  regarded  as 
holding  them  in  trust  for  his  father,  and  for 
those,  if  any,  who  may  be  entitled  to  par- 
ticipate with  him  in  the  benefits  of  them, 
subject  only  to  the  right  to  demand  a  rea- 
sonable compensation  for  his  services,  and 
reimbursement  of  his  expenses  incurred  in 
obtaining  the  assignments. 
,  Regarding  the  purchases  of  these  legacies 
as  in  fact  made  for  William  Tarr,  the  claim 
of  the  representatives  of  Hendricks  to  par- 
ticipate in  the  benefit  of  them  cannot  be 
successfully  resisted.  The  doctrine  of  con- 
tribution among  sureties  is  founded  rather 
on  principles  of  equity  and  natural  justice 
than  upon  any  notion  of  mutual  contract, 
express  or  implied.  Dering  v.  Karl  of  Win- 
chelsea,  1  Cox  R.  318;  Craythorne  v.  Swin- 
burne, 14  Ves.  R.  160 ;  per  L/ord  Redesdale 
in  Stirling  v.  Forrester,  3  Bligh's  R.  575, 
590.  It  is  true  it  may  be  enforced  at  law, 
although  no  positive  contract  between  the 
fiureties   can   be   shown,    but   the  principle 


and  the  measure  of  relief  afforded  in  the 
court  of  equity  are  different  from  those  of 
the  law  courts.  Thus,  if  one  of  several 
sureties  be  insolvent,  and  another  pays  the 
debt,  he  can  at  law  recover  from  the  other 
solvent  sureties  only  their  original  quotas 
without  regard  to  the  share  of  the  insol- 
vent surety.  Co  we  11  v.  Kd  wards,  2  Bos.  & 
Pnl.  268;  Brown  v.  I^e,  6  Barn.  &  Cress. 
697 ;  8.  rC  9  Dow.  &  Ryl.  700.  But  in  equity 
the  share  of  the  insolvent  surety  will  be  ap- 
portioned amongst  those  who  are  solvent. 
Halev.  Harrison,  1  Cas.  in  Ch.  246;  Dering 
V.  Earl  of  Winchelsea,  1  Cox  R.  318 ;  Peter 
V.  Rich,  1  Ch.  Rep.  34.  So  if  one  surety 
die,    the     remedy   at     law    lay    only 

653  *against   the   survivors;  but   a    court 
of  equity   would  compel  contribution 

from   the    estate  of   the    deceased    surety. 
Primrose  v.  Bromley,  1  Atk.  R.  89. 

Sureties  are  not  only  entitled  to  contribu- 
tion as  between  themselves  personally,  for 
moneys  paid  in  discharge  of  the  common 
debt,  but  they  may  also  claim  the  benefit 
of  all  securities  which  Iny  one  of  their 
number  may  have  taken  for  his  indemnity: 
And  if  a  surety  who  seeks  contribution  has 
been  reimbursed  part  of  what  he  has  paid, 
either  by  the  debtor  himself,  or  through  a 
counter  security,  or  from  any  source,  he 
must  give  credit  for  the  amount  reim- 
bursed, and  can  only  claim  contribution  for 
the  balance.  Knight  v.  Hughes,  3  Carr  & 
Payne  467;  Swain  v.  Wall,  1  Ch,  Rep.  80; 
1  Story's  Eq.  Jur.  i  499;  Theobald  on  Prin. 
and  Sur.  ch.  11,  |  283,  p.  267. 

From  these  principles  it  follows,  I  think, 
as  a  necessary  corollary,  that  if  one  surety 
purchases  in  the  common  debt  for  less  than 
its  nominal  amount,  he  can  only  claim 
contribution  of  a  cosurety  for  the  amount 
actually  paid  by  him.  If  it  be  unjust  that 
one  surety  should  bear  the  whole  burden  of 
a  demand  to  which  another,  in  common  with 
him,  has  made  himself  equally  liable,  and 
from  the  payment  of  which  he  has  derived 
an  equal  benefit,  so  it  would  be  unjust  to 
compel  the  latter  to  sustain  more  than  his 
just  and  equal  share  of  the  necessary  loss. 
The  object  of  the  whole  doctrine  is  equity, 
and  equality  of  burdens  is  equity. 

In  Blow  V.  Maynard,  2  Leigh  29,  it  was 
held  that  where  a  surety  for  a  guardian  com- 
promised with  the  ward  for  a  less  sum  than 
was  actually  due  on  a  settlement  of  the 
guardian's  account,  he  could  only  demand 
indemnity  from  the  guardian's  estate  in 
equity,  for  the  money  actually  paid  to  the 
ward  in  satisfaction  of  her  claim.  A  for- 
tiori, it  should  seem  he  could  not  demand 
contribution  of  a  cosurety  except  for  the 
amount    thus    actually    paid.     If   the 

654  principal  be  only  liable  for  *the  amount 
actually  paid  by  a  surety  in  discharge 

of  the  debt,  then  he  could  only  be  liable  to 
any  other  surety  for  his  quota  of  that 
amount ;  and  if  the  latter  could  be  called  on 
for  contribution  according  to  the  nominal 
amount  of  the  debt,  he  would  thus  be  liable 
to  his  cosurety  for  a  greater  amount  than 
he  could  recover  of  the  common  principal. 
I   think,    therefore,   the   estate   of    Hen- 
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dricks  was  only  liable  to  reimburse  one 
moiety  of  the  amount  actually  paid  by  Wil- 
liam Tarr  for  the  legacies  purchased  in  by 
him  or  by  Campbell  Tarr  for  him,  and  one- 
half  of  what  would  be  a  just  compensation 
to  Campbell  Tarr  for  his  time  and  services 
and  necessary  expenses  in  looking  up  the 
legatees  and  obtaining  their  assignments. 
I  am  of  opinion  to  reverse  the  decree, 
and  remand  the  causes  for  further  proceed- 
ings. 

The  other  judges  concurred  in  the  opinion 
of  L#ee,  J. 

Decree  reversed. 


655        *Balt.  &  Ohio  R.  R.  Co.  v.  Qallahue's 

Adm'rs. 

July  Term,  1866,  Iicwisburir. 

I.  Domestic  Corporations— Prindiwl  Office  Outside  of 

State— Effect  •—me  Baltimore  and  Ohio  railroad 
company  la  a  corporation  of  the  state  of  Virginia: 
and  although  Its  principal  office  Is  in  Maryland, 
and  Its  principal  officer  resides  there.  It  may  be 
sued  In  Virginia  on  contracts  made  here.t 
a.  Same— Qamlsimient.^— A  corporation  may  be  sum- 
moned and  proceeded  against  as  a  g-amlshee,  upon 
proceedings  under  the  Code.  ch.  151,  S  2,  P.  000-t 


•Corporation  Recliartered  or  Ucensed  to  Do  Business 
In  More  Tlian  One  State— Effect—For  the  proposition 
that  under  a  statute  authorizing  a  foreign  railroad 
company  to  construct  its  road  across  the  territory 
of  Virginia,  such  road  is  to  be  regarded  as  a  Virginia 
corporation,  and  liable  to  suit  on  contracts  made  in 
the  state,  the  principal  case  is  cited  and  approved 
In  Hall  V.  Bank  of  Va.,  14  W.  Va.  ©4;  Goshorn  v. 
Supervisors,  1  W.  Va.  824,  826;  Hart  v.  B.  &  O.  Ry. 
Co.,  6  W.  Va.  866,  350:  Baltimore  &  Ohio  R,  R.  Co.  v. 
Supervisors,  8  W.  Va.  823,  824;  Baltimore  &  Ohio  R. 
R.  Co.  V.  P.  W.  &  K.  R.  Co.,  17  W.  Va.  872,  876;  Balti- 
more  &  Ohio  R.  R.  Co.  v.  Wiirhtman,  20  Gratt.  486,  and 
note.    See  principal  case  cited  in  foot-note  to  B.  &  O. 
Ry.  Co.  V.  Noell,  82  Gratt  804.    See,  in  accord,  Henen 
V.  B.  &  O.  Ry.  Co.,  17  W.  Va.  881:  Quarrler  v.  B.  &  O, 
Ry.  Co.,  20  W.  Va.  424.    In  the  five  last-named  cases 
It  was  held  that  since  such   foreifim   corporation 
becomes,  when  authorized  to  operate  in  this  state, 
either  by  license  or  charter,  a  domestic  corporation. 
It  cannot  remove  the  cause,  when  sued,  to  the  fed- 
eral courts  on  the  ground  of  diverse  citizenship. 
But  in  Gerling  v.  B.  &  O.  R.  R.  Co.,  14  Sup.  Ct  Rep. 
S87  (161  U.  S.  678),  where  the  principal  case  is  cited. 
It  is  held  that  a  railroad  corporation  chartered  by 
one  state  and  acting  under  a  license  in  another  state 
may  remove  the  cause  to  the  federal  courts  when 
sued  in  the  latter  state  by  a  citizen  of  that  state. 
In  Baltimore  &  Ohio  R.  R.  Co.  v.  Koontz,  104  U.  S.  12, 
where  the  principal  case  Is  cited,  the  cases  B.  &  O. 
R.  R.  Co.  V.  Wifirhtman  and  Same  v.  Noell.  as  to 
removal   to    the  federal    courts,   are   overruled. 
See  monoarraphic  note  on  "Corporations  (Private)" 
appended  to  Slaughter  v.  Com.,  13  Gratt.  707. 
tSee  the  opinion  of  Judgb  Allsn  for  the  provisions 

of  the  statutes. 

Incorporations— Qamlshment— For  the  propositi<}n 
that  a  corporation  may  be  summoned  and  proceeded 
against  as  a  garnishee,  the  principal  case  is  cited 
and  approved  in  C.  &  O.  R.  R.  Co.  v.  Paine,  20  Gratt 


3.  Same— Term  **i>erson"  as  Applied  to.S— When  the 
word  person  is  used  in  a  statute,  corporations  as 
well  as  natural  persons,  are  Included,  for  civil 
purpose8.t 

4.  Same— Oamishment— Answer.  I— Wben  a  corpora- 
tion is  proceeded  against  as  a  ffamlshee,  its  answer 
is  to  be  received  in  the  only  mode  in  which  a 
corporation  can  answer,  under  its  corporate  seal. 

5.  Same— Attachment— To  What  Debts  Applicable.t- 
It  seems  that  the  statute  in  relation  to  attach- 

606,  and  note\  Portsmouth  Gas  Co.  v.  Sanford,  07  Va. 
125,  83  S.  B.  Rep.  616:  Brown  v.  Gates,  16  W.  Va.  166; 
Mahany  v.  Kephart  16  W.  Va.  028,  026. 

{Same— Term  **Person*'  as  Applied  to.— When  the 
word  person  is  used  in  a  statute,  corporations  as 
well  as  natural  persons,  are  included,  for  civil  pur- 
poses. For  the  above  proposition  the  principal  case 
is  cited  and  approved  in  Western  Union  Tel.  Co.  v. 
Richmond,  26  Gratt  20:  City  of  Lynchbur^r  v.  N.  & 
W.  R.  R.  Co.,  80  Va.  247;  Crafford  v.  Supervisors,  87 
Va.  110,  12  S.  E.  Rep.  147;  Portsmouth  Gas  Co.  v. 
Sanford,  07  Va.  126,  33  S.  E.  Rep.  616;  Quesenberry  v. 
People's  BuildlniT,  etc..  Ass*n,  44  W.  Va.  615,  30  S.  E. 
Rep.  74.  See  monoarraphic  note  on  "Corporations 
(Private)"  appended  to  Slaughter  v.  Com.,  18  Gratt 
707. 

I  Same— Action  against— Answer— in  Teter  v.  W. 
Va.,  etc.,  R.  Co.,  86  W.  Va.  486.  14  S.  E.  Rep.  147.  it  is 
said:  "The  answer  of  a  corporation  should  be 
signed  by  the  president  with  the  seal  of  the  corpo- 
ration affixed;  neither  is  it  necessary  thdt  the 
answer  should  be  sworn  to.  'A  corporation  cannot 
be  sworn,  and,  therefore,  must  put  its  answer  under 
its  common  seal  only.*  If  the  plaintiff  desires  to 
have  a  sworn  answer  under  the  provisions  of  sec- 
tion S8,  c.  125.  Code,  or  otherwise,  he  should  make 
some  officers,  members,  or  affents  of  the  corpora- 
tion, within  whose  knowledffe  the  facts  are  supposed 
to  be,  codefendants  in  his  bill,  and  require  from 
them  a  discovery  under  oath.  RaUroad  Co.  v.  CkUla- 
hue'e  Adm'r,  12  Gratt.  655:  Railroad  Co.  v.  Wheeling, 
13  Gratt  02;  Story,  Eq.  PI.  $235;  1  Bart  Ch.  Pr.  880; 
Quarrler  v.  Insurance  Co.,  10  W.  Va,.607." 

tSame— Oarnishment— To  What  Debts  Applicable.— 

In  Ringold  v.  Suiter,  36  W.  Va.  102,  13  S.  E.  Rep.  48,  it 
is  said:  "In  Railroad  Co.  v.  Oallahue,  12  Gratt.  655,  It 
is  said  under  the  Virginia  statute,  similar  to  our 
own  as  to  this  point  that  'it  seems  that  the  statute 
In  relation  to  attachments  at  law  refers  to  debts 
due  from  the  garnishee  to  the  defendant  at  the  time 
of  the  service  of  the  process  upon  the  g-arnishee.' 
The  opinion  by  Judge  Allbn  will  show  how  unde- 
cided his  mind  was  on  the  point  and  is  unsatisfactory 
as  to  this.  We  think  under  our  statute  that  the 
attachment  covers  debts  or  effects  down  to  the 
answer  of  garnishee.  This  interrogatory  asked 
the  jury  to  inquire  as  to  Indebtedness  of  the  grar- 
nishee  after  the  answer.  This  it  could  not  do,  as  the 
attachment  did  not  reach  beyond  the  answer." 

Evidenee— Statements  of  Servant— When  Binding  on 
Master.— In  Fisher  v.  W.  Va.  &  P.  R.  Co.,  42  W.  Va. 
188, 24  S.  E.  Rep.  572,  the  court  quoting  from  Greenleaf 
on  Evidence,  $  113,  says:  "The  party's  own  admis- 
sions, whenever  made,  may  be  given  in  evidence 
against  him;  but  the  admission  or  declaration  of  his 
airent  binds  him  only  when  It  Is  made  during  the 
continuance  of  the  airency  in  regard  to  a  transaction 
then  dependluff  et  dumfervet  opus.  It  Is  because  it  is 
a  verbal  act  and  part  of  the  ret  oeeta,  that  it  Is 
admissible  at  all.  See  Railroad  Co.  v.  Gallahtte's 
Adm'rs,  12  Gratt.  655  (eighth  point  of  syllabus)." 
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ments  at  law  refers  to  debts  due  from  the  ? amisbee 
to  the  defendant  at  tbe  time  of  tbe  service  of  tbe 
process  npon  tbe  ffamlsbee.t 

6.  Same— Same— Debts  Not  Payable— QaaBre.—Wbetber 
tbe  statute  operates  at  law  upon  debts,  wblcb, 
tbouflrb  due  at  tbe  service  of  tbe  attachment  upon 
tbe  flramisbee,  are  not  then  payable? 

7.  5aaie  —  OamlshiBeiit— Answer— Verdict— Case  at 

Bar.— Tbe  answer  of  a  flramisbee  speaks  of  debts 
due  from  bim  to  tbe  defendant  at  tbe  date  of  tbe 
service  of  tbe  attachment;  tbe  jury  impaneled 
to  try  tbe  question  wbetber  tbe  firamisbee  bad 
disclosed  all  tbe  debts  due  from  bim  to  tbe  de- 
fendant, render  tbeir  verdict,  tbat  tbe  firamisbee 
did  not  state  all  tbe  debts  wbicb  be  owed  to  tbe 
defendant  at  a  subsequent  specified  day  and 
afterwards;  but  tbat  at  sucb  subsequent  specified 
day  and  afterwards  be  owed  tbe  defendant 
enoufirb  to  pay  tbe  plain  tiff  *8  debt  Tbe  verdict  is 
no  reply  to  tbe  answer,  and  should  be  set  aside. 

8.  Bvidenoe— Statements  of  Servant  Not  Dam  Pervet 
Opus— Case  at  Bar.— A  railroad  company  having 
been  summoned  as  a  firamisbee,  and  a  Jury  bavinir 
been  Impaneled  to  try  whether  it  has  made  a  full 
disclosure  of  its  indebtedness  to  tbe  defendant  in 
the  action,  tbe  statements  of  a  division  enfirlneer 
to  a  third  person  in  relation  to  the  indebtedness 
of  tbe  company  to  the  defendant,  are  not  compe- 
tent evidence;  it  not  appearinir  that  said  ensrineer 
was  the  agrent  of  the  company  bavinsr  any  author- 
ity on  this  subject,  or  tbat  at  the  time  of  makiagr 
the  statements  he  was  ensraged  as  agrent  about  the 
business  referred  to,  so  as  make  his  statements 
part  of  the  transaction,  and  explaininir  the  nature 

thereof. 

656  »Oii  the  14th  of  January  1852,  the 
intestate  of  the  defendants  in  error 
instituted  an  action  of  assumpsit  against 
Patrick  and  F.  C.  Crowley,  in  the  Circuit 
court  of  Marion  county ;  and  on  the  same  day 
they  sued  out  an  attachment  against  the  es- 
tate of  the  debtors  under  the  provisions  of 
the  Code,  ch.  151, 1 2,  p.  600,  with  an  endorse- 
ment directing  the  sheriff  to  summon  the 
Baltimore  and  Ohio  railroad  company  as 
garnishee.  On  the  same  day  the  sheriff 
returned  that  he  had  summoned  the  plain- 
tiff in  error,  by  delivering  a  copy  of  the 
attachment  to  James  L.  Randolph,  agent  of 
said  company,  and  a  resident  of  said  county, 
at  the  company's  office  in  the  town  of  Fair- 
mont, Marion  county;  there  being  no  pres- 
ident, director  or  other  chief  officer  within 
his  county  on  whom  he  could  serve  the  same. 

On  the  18th  of  May  1852,  the  defendants 
in  the  court  below  appeared  by  their  coun- 
sel, and  confessed  a  judgment  for  one  thou- 
sand and  sixty-six  dollars  and  seventy-nine 
cents,  with  interest  from  the  14th  of  Jan- 
uary 1852  until  paid.  The  company  also 
appeared  by  its  attorney,  and  waived  publi- 
cation ;  and  the  cause  was  continued  as  to  it. 

At  the  October  term  1852,  a  motion  was 
made  by  the  company  to  discharge  it  from 
answering  to  said  summons  as  garnishee, 
upon  the  ground  that  a  corporation  is  not 
liable  as  garnishee  under  the  attachment 
laws  of  the  state  of  Virginia  in  the  form 
of  proceedings  in  this  cause ;  which  motion 

+See  the  opinion  of  Judge  Allen  for  tbe  provisions 
of  the  statutes. 


the  court  overruled,  and  decided  that  the  cor- 
poration was  bound  to  answer. 

At  the  May  term  1853,  the  company  filed 
its  answer  as  garnishee,  by  which  it  was 
averred  that  there  are  in  its  hands  a  certain 
sum  that  will  be  due  to  Patrick  Crow- 
ley on  his  signing  a  certain  release  accord- 
ing to  the  requirements  of  a  contract  filed 
with  the  answer ;  that  said  money  is  a  final 
estimate  for  the  work  done  on  said  con- 
tract. That  it  owed  Frederick  C.  Crowley 
nothing   subject  to  said  attachment; 

657  nor  was  there  *any  other  moneys   in 
the  hands  of  the  company  at  the  time 

of  the  service  of  said  attachment,  onlj'  as 
above  stated. 

The  plaintiff  in  the  court  below  thereupon 
suggested  that  the  garnishee  had  not  fully 
disclosed  the  debts  due  by  it  to,  or  efiFects 
in  its  hands  of,  the  defendants ;  and  the 
court  ordered  a  jury  to  be  impaneled  to  en- 
quire as  to  such  debts  and  effects. 

At  a  subsequent  term  a  jury  was  impan- 
eled, and  found  that  the  company  as  gar- 
nishee has  not  fully  disclosed  the  debts  dne 
by  it  to,  or  effects  in  its  hands  of,  the  said 
P.  and  F.  C.  Crowley ;  and  that  there  was  a 
sufficient  amount  due  from  said  company 
on  the  18th  day  of  May  1852,  and  also  after- 
wards, to  the  said  P.  and  F.  C.  Crowley  to 
satisfy  the  plaintiff's  judgment  rendered 
on  the  18th  day  of  May  1852,  against  them 
in  this  cause.  And  the  court  upon  this 
finding  rendered  judgment  against  the 
company. 

During  the  trial  the  company  excepted  to 
a  decision  of  the  court  permitting  the  state- 
ments set  forth  in  the  bill  of  exceptions, 
made  by  James  I^.  Randolph,  a  division 
engineer  of  the  company,  to  go  in  evidence 
to  the  jury.  This  statement  was,  that  there 
was  enough  in  the  hands  of  the  company 
to  pay  the  Gallahue  debt,  and  they  would 
have  to  pay  it  in  consequence  of  the  attach- 
ment. This  was  stated  in  reply  to  an  en- 
quiry made  by  the  witness  as  to  the 
prospect  of  securing  another  debt  due  by 
the  Crowleys  to  another  person. 

After  the  verdict,  the  company  moved  for 
a  new  trial,  which  was  refused ;  and  the 
company  again  excepted;  and  applied  to 
this  court  for  a  supersedeas,  which  was  al- 
lowed. 

A.  Hunter,  for  the  appellant. 
There    was    no    counsel    for    the    appel- 
lees. 

658  *AI^LEN,  P.,  after  stating  the  case, 
proceeded : 

The  first  question  arising  upon  the  fore- 
going statement  is,  whether  a  corporation 
is  liable  as  a  garnishee  under  the  attach- 
ment law.  In  the  argument  here,  however, 
the  counsel  of  the  company  contended,  that 
no  suit  whatever  could  be  maintained 
against  this  corporation  in  the  courts  of 
Virginia:  First,  because  it  is  a  foreign 
corporation,  and  therefore  not  liable  to  t>e 
sued  without  the  jurisdiction  of  the  state 
which  created  it;  and  second,  because  no 
mode  is  provided  by  our  law  for  the  service 
of  process  upon  it. 
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The  6rst  gronnd  it  seems  to  me  is  settled 
by  the  act  of  March  8th,  1827,  entitled  an 
act  to  confirm  a  law  passed  at  the  present 
session  of  the  general  assembly  of  Mary- 
land, entitled  an  act  to  incorporate  the  Bal- 
timore and  Ohio  railroad  company.  The 
preamble  recites  that  whereas  an  act  has 
passed  the  legislature  of  Maryland,  entitled 
an  act  to  incorporate  the  Baltimore  and  Ohio 
railroad  company,  in  the  following  words 
and  figures,  viz :  The  act  of  incorporation 
is  then  set  out,  conferring  a  corporate  name, 
with  all  the  powers,  rights  and  privileges 
which  other  corporate  bodies  may  lawfully 
do  for  the  purposes  mentioned  in  the  said 
act,  and  providing  that  by  that  name  it 
should  be  capable  of  purchasing,  holding, 
selling  and  conveying  property ;  and  may 
sue  and  be  sued.  And  after  thus  reciting 
the  Maryland  act  of  incorporation,  the  Vir- 
ginia law  proceeds  to  enact,  '*that  the  same 
rights  and  privileges  shall  be  and  are 
hereby  granted  .to  the  aforesaid  company 
within  the  territory  of  Virginia,  as  are 
granted  to  them  within  the  territory  of 
Maryland ;  the  said  company  shall  be  subject 
to  the  same  pains,  penalties  and  obligations 
as  are  imposed  by  said  act,  and  the  same 
rights,  privileges  and  immunities  which 
are  reserved  to  the  state  of  Maryland  or  to 
the  citizens  thereof,   are  hereby  reserved  to 

the  state  of  Virginia  and  her  citizens. " 
659         *'^he  company   under  this  law  is  a 

Virginia  corporation,  and  its  powers 
within  the  territory  of  Virginia  are  derived 
from  the  grant  contained  in  the  Virginia 
law.  The  act  of  Maryland  incorporated  the 
subscribers  to  the  capital  stock,  their  suc- 
cessors and  assigns,  by  the  name  desig- 
nated; and  the  Virginia  act  in  effect 
re-enacts  the  Maryland  law  in  all  essential 
particulars;  thereby  erecting  the  company 
into  a  Virginia  corporation  within  her  ter- 
ritory. If  liable  to  be  sued  in  Maryland, 
the  same  liability  attaches  to  it  in  Virginia. 
It  is  judicially  known  to  the  court  that  the 
road  traverses  the  territory  of  Virginia  to 
a  greater  extent  than  it  does  through  the 
state  of  Maryland.  Throughout  its  whole 
course  vast  expenditures  would  be  necessary 
in  the  construction,  preservation  and  work- 
ing of  the  road,  innumerable  contracts 
would  be  entered  into,  controversies  would 
necessarily  arise  out  of  the  contracts,  acts 
and  omissions  of  the  company  and  its 
agents ;  and  it  would  be  a  startling  proposi- 
tion if  in  all  such  cases  citizens  of  Virginia 
and  others,  should  be  denied  all  remedy  in 
her  courts  for  causes  of  action  arising  under 
contracts  and  acts  entered  into  or  done 
within  her  territory ;  and  should  be  turned 
over  to  the  courts  and  laws  of  a  sister  state 
to  seek  for  redress.  Such  a  construction 
would  give  the  company  almost  entire  im- 
munity for  its  contracts  and  acts  over  most 
of  the  road,  and  would  exempt  its  property 
in  the  territory  of  Vimnia  from  all  lia- 
bility to  its  creditors :  For  process  of  execu- 
tion from  the  courts  of  Maryland  could  not 
avail  in  Virginia. 

The  subsequent  legislation  of  the  state 
shows    that    the  legislature  has   uniformly 


treated  it  as  a  Virginia  corporation,  exer- 
cising the  same  controlling  power  over  it  as 
over  other  corporations  deriving  their  exist- 
ence from  the  laws  of  Virginia.  By  the 
act  of  March  1847,  Sess.  Acts,  p.  86,  the 
company  was  authorized  to  complete 
the  road  through  the  territory  of  Vir- 

660  ginia  *over  a  route  thereby  prescribed  j 
and  by  the  6th  section  of  this  law  it 

was  subjected  to  the  provisions  of  the  gen- 
eral railroad  law  of  the  11th  March  1837, 
with  respect  to  that  portion  of  the  road 
constructed  within  this  commonwealth,  so 
far  as  the  same  were  properly  applicable ; 
and  the  company  was  required  to  accept  the 
provisions  of  this  act  within  six  months, 
as  a  condition  upon  which  the  powers  and 
privileges  of  the  said  act  were  granted. 

Under  this  act,  as  it  appears  from  the 
preamble  of  the  act  of  21st  of  March  1850, 
Sess.  Acts,  p.  49,  the  company  has  pro- 
ceeded to  complete  its  road :  Thus,  with  re- 
spect to  that  portion  of  the  road  constructed 
in  Virginia,  submitting  itself  to  the  provi- 
sions of  the  general  law  regulating  railroad 
companies  incorporated  by  this  common- 
wealth. 

Regarding  it  as  a  corporation  of  Virginia 
with  respect  to  that  portion  of  the  road  con- 
structed within  the  commonwealth,  it  is 
unnecessary  to  consider  what  would  be 
the  effect  of  our  legislation  upon  this  ques- 
tion, even  if  it  were  still  to  be  treated  as  a 
foreign  corporation,  to  which  certain  fran- 
chises and  immunities  within  the  state 
were  granted  and  liabilities  imposed  upon 
it.  It  has  been  supposed  that  a  foreign  cor- 
poration cannot  be  sued,  because  by  the 
common  law,  process  against  it  must  be 
served  upon  its  head  within  the  jurisdiction 
where  this  artificial  body  exists.  The  diffi- 
culty is  rather  technical  than  substantial ; 
and  this  court  held  in  the  case  of  the  Bank 
of  U.  S.  V.  The  Merchants  Bank  of  Balti- 
more, 1  Rob.  R.  573,  that  under  our  law 
directing  the  method  of  proceeding  against 
absent  debtors  in  courts  of  equity,  a  suit, 
might  be  maintained  even  against  a  foreign 
corporation  where  it  has  lands  or  tenements 
within  the  commonwealth ;  the  proceeding 
being  by  publication  instead  of  actual  serv- 
ice of  process. 

It  is  further  argued,  that  even  if  the 

661  corporation    is  *to  be   regarded  as  a 
Virginia     corporation,    its   principal 

office  is  in  Maryland,  and  its  chief  officer 
resides  there;  and  that  by  the  Code,  ch.  169, 
{  1,  it  is  provided  that  a  suit  may  be  brought 
in  any  county  or  corporation  wherein,  if  a 
corporation  be  a  defendant,  its  principal 
office  is,  or  its  chief  officer  resides ;  another 
paragraph  provides  that  if  the  suit  be  to 
recover  land  or  subject  it  to  a  debt,  the  suit 
may  be  brought  in  the  county  or  corpora- 
tion wherein  such  land,  estate  or  debts,  or 
any  part  thereof,  may  be ;  and  the  second 
section  authorizes  a  suit  to  be  brought  in 
any  county  or  corporation  wherein  the  cause 
of  action  or  any  part  thereof  arose,  although 
none  of  the  defendants  may  reside  therein. 
Corporations  are  in  law,  for  civil  pur- 
ix)ses,  deemed  persons.    They  have  power 
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to  plead,  be  impleaded,  grant  or  receive  by 
their  corporate  names,  and  to  do  all  other 
acts  within  the  purview  of  their  corporate 
power,  which  natural  persons  could  do. 
Holding  land  in  different  counties,  if  so 
empowered  by  its  charter,  it  may  be  sued 
in  the  county  wherein  such  land  may  be, 
though  its  principal  o£fice  is,  or  its  chief 
ofiloer  resides,  elsewhere.  The  cause  of 
action  growing  out  of  its  contracts,  acts, 
negligences  or  omissions,  may  arise  in  a 
different  county  or  corporation,  and  suit  may 
be  brought  where  the  cause  of  action  arose, 
without  reference  to  the  residence  of  the 
defendant.  The  Code,  p.  643,  |  7,  pre- 
scribes the  mode  of  serving  process  against 
or  giving  notice  to  a  corporation.  It  shall 
bp  sufficient  to  serve  process  against  it,  on 
the  chief  officer ;  or  in  his  absence  from  the 
county  or  corporation  in  which  he  resides, 
or  in  which  is  the  principal  office  of  the 
corporation,  provision  is  made  for  service 
on  other  officers  of  the  corporation  in 
cases  of  cities,  towns,  &c.,&c. ;  and  then  fol- 
lows this  general  provision:  '^If  the  case 
be  against  some  other  corporation  than  a 
bank,  and  there  be  not  in   the  county  or 

corporation  wherein  it  is  commenced, 
662      any  other  person  *on  whom  there  can 

be  service  as  aforesaid,  service  on  an 
agent  of  the  corporation  against  which  the 
case  is,  with  publication,  in  the  mode  di- 
rected, ,  shall  together  be  sufficient. '  *  As 
jurisdiction  is  not  confined  to  the  county  or 
corporation  wherein  its  principal  office  is, 
or  chief  officer  resides,  so  service  on  an 
agent  of  the  corporation  within  the  county 
where  the  suit  was  properly  commenced, 
with  publication  in  the  prescribed  mode,  is 
sufficient  service ;  there  being  no  president, 
director  or  other  chief  officer  of  said  com- 
pany within  the  county  on  whom  process 
could  be  served.  I  think,  therefore,  that 
this  corporation  may  in  a  proper  case  be 
sued  in  the  courts  of  this  commonwealth, 
and  that  a  mode  is  provided  by  law  for  the 
service  of  process  upon  it. 

The  next  error  assigned  is,  that  the  court 
erred  in  overruling  the  motion  to  discharge 
the  attachment,  the  plaintiff  in  error  insist- 
ing that  a  corporation  is  not  liable  as  a 
garnishee,  under  the  attachment  laws. 
The  objection  is  general;  applicable  to  all 
corporations  aggregate,  without  reference 
to  the  jurisdiction  of  the  court  over  the 
parties  or  controversy.  The  Code,  ch.  151,  { 
2,  p.  601,  authorizes  the  plaintiff  in  an  ac- 
tion at  law,  on  proper  affidavit  at  the  time 
of  or  after  the  institution  of  the  suit,  to 
obtain  from  the  clerk  an  attachment,  if  the 
suit  be  to  recover  money  for  a  claim  or 
damage  for  a  wrong,  against  the  defend- 
ant's estate.  The  7th  section  of  the  act 
provides  that  every  such  attachment  may 
be  levied  on  any  estate,  real  or  personal, 
of  the  defendant ;  and  that  it  shall  be  suffi- 
ciently levied  by  the  service  of  a  copy 
thereof  on  such  persons  as  may  be  in  pos- 
session of  effects  of  or  known  to  be  indebted 
to  the  defendant.  By  the  9th  section,  such 
persons  are  to  be  summoned  to  appear  as 
garnishees.     The   12th  section  gives  a  lien 


from  the  time  of  service  upon  the  personal 

property,    choses    in     action     and     other 

securities  of  the  defendant,    in    the 

663  *hands  of  or  due  from  any  such   g^i' 
nishee.     The  l7th    section    provides 

that  when  any  garnishee  appears  he  shall  be 
examined  on  oath.  If  it  appear  on  such  ex* 
amination,  that  he  was  indebted,  the  conrt 
may  order  him  to  pay  the  amount  so  due  by 
him ;  or  with  the  leave  of  the  court  he  may 
give  bond  to  pay  the  amount  due  by  him  at 
such  time  and  place  as  the  court  may  there- 
after direct.  The  18th  section  authorizes 
the  court,  if  he  fails  to  appear,  to  compel 
him  to  appear,  or  the  court  may  hear  proof 
of  any  debt  due  by  him  to  the  defendant, 
and  make  the  proper  order  thereupon.  And 
the  19th  section  authorizes  a  jury  to  be  im- 
paneled when  it  is  sugg-ested  that  the 
garnishee  has  not  fully  disclosed  the  debts 
due  by  him  to,  or  effects  in  his  hands  of, 
the  defendant  in  such  attachment;  and  pro- 
vides for  a  judgment  on  the  finding^  of  the 
jurv. 

From  this  review  of  the  material  provi- 
sions of  the  statute  bearing  upon  this  ques- 
tion, there  would  seem  to  be  nothing*  in  the 
condition  of  a  corporation  to  exempt  it  from 
being  summoned  as  a  garnishee.  When 
the  word  person  is  used  in  a  statute,  cor- 
porations as  well  as  natural  persons  are  in- 
cluded for  civil  purposes.  This  was  the  rule 
at  common  law.  2  Inst.  697,  703,  736.  They 
are  to  be  deemed  and  taken  as  persons  when 
the  circumstances  in  which  they  are  placed 
are  identical  with  those  of  natural  persons 
expressly  included  in  such  statutes.  Beas- 
ton  V.  Farmers  Bank  of  Delaware,  12  Peters* 
R.  102,  134-5;  U.  S.  Bank  v.  Merchants  Bank 
of  Baltimore,  1  Rob.  R.  573 ;  and  the  Code, 
ch.  16,  I  17,  p.  101,  clause  13,  provides  that 
the  word  person  may  extend  and  be  applied 
to  bodies  politic  and  corporate  as  well  as 
individuals.  The  general  words,  as  to  what 
effects,  debts  or  estate  of  the  defendant  may 
be  attached,  would  seem  to  embrace  his 
whole  estate,  without  respect  to  the  char- 
acter of  the  person,  natural  or  artifi- 

664  cial,    in    whose   *hands   the     effects 
were,  or  by  whom  the  debt  was  dne. 

The  corporation  stands  in  precisely  the 
same  position  in  regard  to  such  effects  or 
debts,  as  a  natural  person.  If  it  owes  the 
debt  or  holds  the  effects  of  another,  it,  like 
an  individual,  is  liable  to  be  sued  by  its 
creditor  or  the  owner  of  the  property :  and 
the  statute  merely  substitutes  the  plaintiff 
in  the  attachment  to  the  rights  of  the  cred- 
itor or  owner  as  against  the  garnishee.  No 
change  is  made  in  its  contract,  or  additional 
obligation  imposed  on  it,  by  being*  pro- 
ceeded against  as  garnishee.  The  only 
particular  in  which  there  is  any  departure 
from  a  literal  compliance  with  the  statute, 
is  in  regard  to  that  provision  of  the  17tli 
section  which  declares  that  when  any  gar- 
nishee shall  appear,  he  shall  be  examined  on 
oath.  This  clause  was  for  the  benefit  of 
the  plaintiff  in  the  attachment.  In  the 
case  of  a  corporation,  he  must  receive  an 
answer  in  the  only  mode  by  which  the  cor- 
poration can  answer,   under  its   corporate 
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seal.  In  chancery,  where,  as  a  general 
rule,  all  answers  must  be  verified  by  oath 
or  affirmation,  a  corporation  must  answer  in 
the  same  way,  though  where  a  discovery  is 
wanted,  a  practice  has  prevailed  of  making 
some  of  the  officers  defendants.  The  same 
result  could  be  arrived  at  under  the  attach- 
ment law,  by  examining  the  officers  as  wit- 
nesses, if  the  plaintiff  suggests  that  a  full 
disclosure  has  not  been  made.  This  is  an 
inconvenience  to  which  he  is  subjected, 
growing  out  of  the  character  of  the  gar- 
nishee, but  furnishes  no  reason  for  exempt- 
ing the  corporation  from  being  so  proceeded 
against  when  all  the  other  words  of  the 
statute  are  sufficiently  comprehensive  to 
embrace  artificial  as  well  as  natural  per- 
sons. The  mischief  intended  to  be  remedied 
applies  as  well  to  debts  due  by  them,  as  by 
individuals ;  and  the  circumstances  in  which 
they  are  placed  are  the  same  as  those  of 
others  embraced  in  the  statute. 

I  think  a  fair  construction   of   the 

665  statute    authorizes    *the     proceeding 
against  the  corporation   in   a   proper 

case ;  and  no  objection  being  urged  to  the 
proceeding  here,  except  the  general  one,  that 
a  corporation  could  not  be  summoned  as  a 
garnishee  on  such  an  attachment,  the  mo- 
tion to  discharge  the  attachment  was  prop- 
erly overruled, 

I  think,  however,  the  verdict  is  defective 
in  not  responding  to  the  issue  really  raised 
upon  the  answer  of  the  garnishee.  That  an- 
swer, taking  it  all  together,  must,  it  seems 
to  me,  be  construed  as  referring  to  the  time 
of  the  service  of  the  attachment.  It  declares 
in  express  terms,  that  there  was  no  other 
money  at  the  time  of  the  service  of  said 
attachment,  subject  to  the  plaintiff's  attach- 
ment, only  as  above  stated.  Some  confu- 
sion has  arisen  out  of  the  provisions  in  the 
statute  referring  to  proceedings  in  law  and 
at  equity  under,  the  2d  and  under  the  11th 
sections.  In  attachment  under  the  2d  sec- 
tion may  be  served,  by  the  provisions  of 
the  7th  section,  on  such  persons  as  may  be 
in  possession  of  effects  of,  or  indebted  to, 
the  defendant.  By  the  9th  section,  the 
officer  is  to  return  with  the  attachment,  the 
names  of  the  persons  having  effects  of  or 
owing  debts  to  the  defendant.  And  the 
12th  section  gives  the  plaintiff  a  lien  from 
the  time  of  service,  upon  the  personal  prop- 
erty, choaes  in  action  and  other  securities 
of  the  defendant  in  the  hands  of,  or  due 
from,  the  garnishee  on  whom  it   is   served. 

All  these  provisions  seem  to  look  to  the 
time  of  the  service  of  the  attachment,  as 
the  period  at  which  there  should  be  an  ex- 
isting debt  from  the  garnishee  to  the  de- 
fendant, whether  then  actually  payable  or 
to  be  paid  at  a  future  day,  it  is  not  neces- 
sary now  to  enquire. 

The  11th  section  regulating  attachments 
in  equity,  authorizes  the  attachment  upon 
debts  due  or  to  become  due  to  the  defendant 
by  the  other  defendants.  As  the  lien  given 
by  the  12th  section  extends  to  both  classes 
of  attachment,    possibly    the    phrase 

666  debts  to  become  due,  *may  be  satisfied 
by   limiting   the   expression  to  debts 


then  existing,  payable  at  a  future  day. 
This  construction  would  render  the  provi- 
sion of  the  11th  section  consistent  with  the 
12th  section  giving  the  lien.  The  17th  sec- 
tion applies  to  both  courts,  and  provides,  if 
on  such  examination  (referring  to  the  ex- 
amination of  the  garnishee  on  oath  when 
the  proceeding  is  under  the  2d  section  at 
law),  or  by  his  answer  to  a  bill  in  equity, 
it  appear  at  or  after  the  service  of  the  at- 
tachment he  was  indebted  to  the  defendant, 
&c. 

Unless  the  attachment  at  law  is  to  be  ex- 
tended so  as  to  embrace  existing  debts  pay- 
able in  future,  and  the  attachment  in  equity 
restricted  to  debts  of  the  same  character, 
there  would  be  some  difficulty  in  applying 
these  general  words  to  both  classes  of  at- 
tachments, and  it  might  be  necessary  to 
read  them  distributively,  making  the  attach- 
ment at  law  apply  to  debts  owing  at  the 
service,  and  in  equity  at  or  after  the  service 
of  the  attachment.  However  this  may  be, 
as  the  answer  of  the  garnishee  referred  to 
the  time  of  the  service  of  the  attachment 
the  verdict  finding  that  the  company  was 
indebted  on  the  18th  of  May  1852,  and  after- 
wards, is  no  reply  to  the  answer.  l!%e  an- 
swer or  examination  may  have  been  true, 
and  contained  a  full  disclosure,  and  yet  be 
consistent  with  the  verdict.  There  may 
have  been  no  other  debt  to  the  14th  January 
1852,  the  time  of  service,  and  so  nothing  for 
the  attachment  to  operate  upon;  but  be- 
tween that  and  the  18th  of  May  1852  and 
afterwards  there  may  have  been  new  con- 
tracts out  of  which  new  claims  may  have 
arisen.  I  think  the  verdict  was  too  defect- 
ive to  enable  the  court  to  pronounce  any 
judgment  thereon. 

I  am  also  of  opinion  that  the  court  erred 
in  permitting  evidence  of  the  statements  of 
James  I^.  Randolph,  the  division  engineer, 
made  to  the  witness  A.  F.  Raymond,  to  be 
given    in  evidence   to   the  jury.     There    is 

nothing  in  the  facts  certified  in  the 
667      bill   of    exceptions,     ^showins^     that 

Randolph  was  acting  within  the 
scope  of  his  authority  in  making  such  ad- 
missions. The  conversation  was  with  a 
third  person  not  in  the  presence  of  the  de- 
fendants, the  said  Crowleys ;  and  the  agent 
was  not  engaged  in  any  transaction  with 
the  alleged  creditors  of  the  company,  ren- 
dering it  necessary  to  advert  to  the  Atate  of 
accounts  between  them ;  so  that  the  declara- 
tions cannot  be  treated  as  part  of  the  res 
gestae,  determining  the  quality  of  the  act 
which  they  accompanied.  They  amount  to 
no  more  than  statements  in  reference  to  a 
state  of  accounts,  growing  out  of  past 
transactions,  without  its  being  shown  that 
he  ever  was  the  agent  to  settle  such  accounts, 
and  determine  the  state  of  indebtedness 
on  the  part  of  the  company  to  these  contract- 
ors ;  or  that  he  knew  how  much  had  been 
paid  to  them  by  the  company ;  or  that  at 
that  time  he  was  the  agent  to  settle  with  and 
pay  them.  His  statements  were  nothing 
more  than  a  declaration  made  in  relation  to 
business,  concerning  a  portion  of  which 
he    was  employed  as  agent ;  and  during  the 
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course  of  such  employment  acquired  a 
knowledge  of  the  moiithl3'  estimates  of  work 
done.  These  declarations  do  not  amount  to 
proof  against  the  company.  The  fact  should 
have  been  proved  by  the  agent.  The  bill 
of  exceptions  shows  he  was  examined  and 
declared  he  did  not  know  how  much  money 
had  been  paid  to  the  Crowleys  at  that  time. 
I  think  there  was  no  error  in  overruling  the 
motion  to  discharge  the  attachment  upon 
the  ground  that  the  company  was  not  liable 
to  be  proceeded  against  as  garnishee.  But 
that  there  was  error  in  proceeding  to  render 
judgment  on  the  verdict  of  the  jury,  the 
same  being  defective ;  and  in  permitting  the 
statements  of  the  said  J.  I^.  Randolph  to 
the  witness,  as  set  forth  in  the  bill  of  ex- 
ceptions, to  be  given  in  evidence  to  the 
jury:  And  I  am  therefore  for  reversing  and 
remanding  for  a  new  trial,  with  instruc- 
tions  to  exclude    the  evidence  of  the 

668  *^statements  of  said  J.    L.    Randolph, 
if  again  offered   under  the  same  state 

of  facts  disclosed  in  said  bill  of  exceptions. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  P. 

The  judgment  was  as  follows: 

It  seems  to  the  court  here,  that  the  plain- 
tiff in  error  is  liable  to  be  sued  in  the  courts 
of  this  commonwealth ;  and  that  it  could  be 
proceeded  against  as  a  garnishee  under  the 
-second  section  of  the  Code,  ch.  151,  p.  601. 
It  is  therefore  considered  liy  the  court,  that 
the  Circuit  court  properly  overruled  the 
motion  of  the  plaintiff  in  error  to  discharge 
it  from  answering  to  said  summons  as 
garnishee. 

It  further  seems  to  the  court  here,  that 
the  issue  made  up  by  the  answer  of  the 
plaintiff  in  error  and  the  suggestion  of  the 
defendant  in  error  that  the  said  garnishee 
had  not  fully  disclosed  the  debts  due  by  it 
to,  or  effects  in  its  hands  of,  the  defendant, 
referred  to  the  time  of  the  service  of  the 
attachment  on  the  garnishee;  and  the 
verdict  should  have  responded  thereto,  but 
entirely  fails  to  do  so.  Instead  of  ascer- 
taining whether  there  were  any  such  debts 
or  effects  due  by  or  in  the  hand  of  the  gar- 
nishee at  the  time  of  such  service,  it  is 
found  by  the  jury  that  the  plaintiff  in  error 
has  not  fully  disclosed  the  debts  due  by  it 
to,  or  effects  in  its  hands  of,  said  Crowleys ; 
and  that  there  was  a  sufficient  amount  due 
to  them  by  the  plaintiffs  in  error  on  the 
18th  of  May  1852,  and  also  afterwards,  to 
satisfy  the  plaintiff's  judgment.  This  ver- 
dict may  consist  with  the  answer:  There 
may  have  been  no  more  due  at  the  time  of 
service  than  the  amount  disclosed  by  the 
answer ;  and  yet  other  debts  may  have  been 
created  under  contracts  entered  into  after 
the  service   of    said   attachment.     To 

669  sanction  such  a  finding  *would  be  un- 
just to  the  garnishee ;  for  although  he 

may  show  he  has  made  a  full  disclosure  of 
the  debts  due  by  him  to,  or  effects  in  his 
hands  of,  the  defendant  at  the  time  of  such 
service,  he  may  be  surprised  by  evidence  of 
transactions  which  occurred  after  such  serv- 
ice.    It    seems,     therefore,     to   this   court, 


that  said  verdict  was  defective,  and  ahoold 
have  been  set  aside,  and  a  new  trial 
awarded. 

And  it  further  seems  to  the  court  here, 
that  upon  the  facts  set  forth  in  the  bill  of 
exceptions  taken  by  the  plaintiff  in  error, 
that  the  court  erred  in  permitting  the  decla- 
rations of  James  L*,  Randolph,  made  to  the 
witness  A.  F.  Raymond,  and  set  out  in  the 
bill  of  exceptions,  to  be  given  in  evidence 
to  the  jury;  it  not  appearing  that  said 
Randolph  was  the  agent  of  the  plaintiff  in 
error  having  any  authority  over  this  sub- 
ject, or  that  at  the  time  of  making  the  de- 
clarations he  was  engaged  as  agent  about 
the  business  referred  to,  so  as  to  make  his 
declarations  part  of  the  transaction,  ex- 
plaining the  nature  thereof. 

It  is  therefore  considered  by  the  court, 
that  said  judgment  is  erroneous.  It  is 
therefore  reversed  with  costs,  the  verdict 
set  aside,  and  the  cause  remanded,  with  in- 
structions to  impanel  another  jury  to  en- 
quire as  to  the  debts  due  by  the  plaintiff  in 
error  to,  or  effects  in  its  hands  of,  the  said 
Crowleys  at  the  time  of  the  service  of  the 
attachment;  and  upon  such  enquiry  and 
trial  the  declarations  of  the  said  Randolph, 
as  set  out  in  the  bill  of  exceptions,  if 
again  offered  in  connection  with  the  fkcts 
disposed  in  the  bill  of  exceptions,  and  no 
other  proof,  are  not  to  be  permitted  to  go  in 
evidence  to  the  jury  if  again  objected  to  by 
the  plaintiff  in  error. 


670     *Caruthers  &  al.  v.  Eldridge's  Ex'or 

&als. 

« 

Jlily  Term,  1866,  Lewlsbarff. 

I.  Evidence— Ancient   Deed— Adnisslbiilty.^— -An    an- 

cient  deed  may  be  introdaced  as  evidence  wiihoat 
proof  of  its  execution,  tbouirli  possession  may  not 
have  been  held  for  tbirty  years  In  accordance 

'Evidence — Ancient  Deeds — AdaleelbiUty— Ttalrty 
Yeert'  Possession  Unnecessary.— It  is  not  indispensa- 
ble to  sbow  tbirty  years*  qaiet  and  coatinned  pos- 
sessipn  of  tbe  land  under  a  deed  in  order  to  dispense 
with  proof  of  the  execution  of  the  deed  Itself.  If 
the  party  relies  alone  upon  the  possession  as  proof 
of  the  authority  of  the  instrument,  such  possession 
must,  as  a  ireneral  rule,  have  continued  not  less 
than  thirty  years  alonir  with  the  deed.  Bat,  in  the 
absence  of  such  possession,  other  circnmstanoes 
are  admissible  in  order  to  raise  a  presumption  in 
favor  of  the  ^renuineness  of  the  instrument.  Now- 
lln  v.  Burwell,  75  Va.  563.  See  principal  case  cited  in 
accord,  in  Appleffate  ▼.  Lexin^rton,  etc..  Co.,  117  U.  & 
265,  6  Sup.  Ct.  Rep.  745;  Fulkerson  v.  Holmes.  117  U. 
S.  380,  6  Sup.  Ct.  Rep.  783. 

Mr.  Wismore,  in  Oreenl.  Ev.  (16th  Ed.),  paffe  7S1. 
note,  cites  the  principal  case  as  the  leading*  one  in  siip> 
port  of  the  view  that  possession  is  merely  one  cir- 
cumstance corroborating  the  gennineness  of  an 
ancient  deed  or  will  of  land,  and  that  its  place  may 
equally  well  be  taken  by  other  corroborative  cir- 
cumstances. Mr.  Wigmore  says  this  is  the  sound 
view  and  the  one  now  generally  accepted. 

See  monographic  note  on  "Deeds**  appended  to 
Fiott  V.  Com.,  12  GratL  664. 
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therewith,  if  such  account  be  ffiven  of  the  deed  as 
may  be  reasonably  expected  under  all  the  circum- 
stances of  the  case,  and  will  afford  the  presump- 
tion that  It  is  genuine. 
a.  Caveat— Revival— Irregularity— Effect  of  Verdict.— 
A  caveat  is  revived  in  the  name  of  the  executo^  of 
the  caveator,  who  is  directed  to  sell  the  land,  and 
the  devisees  of  the  proceeds  of  sale;  and  no 
objection  is  taken  thereto  until  after  the  verdict. 
The  executor  being  the  proper  party,  the  irregu- 
larity of  joining  the  others  with  him  will  then  be 
disregarded. 

This  was  a  caveat  in  the  Circuit  court  of 
Marion  county,  filed  in  January  1849,  by 
William  Eldridg^e,  to  prevent  the  issue  of  a 
patent  to  William  Caruthers  and  David  Mor- 
g'an  for  seven  hundred  and  ninety  acres  of 
land,  of  which  they  had  made  an  entry,  and 
had  a  survey  made.  After  the  proceeding 
had  been  commenced  the  caveator  died,  and 
it  was  revived  in  the  name  of  his  executor  and 
the  devisees  of  the  proceeds  of  the  land  which 
was  directed  by  the  will  to  be  sold. 

On  the  trial  the  caveators  introduced  a  pat- 
ent bearing^  date  the  6th  of  November  1797, 
to  Daniel  Eldridge,  for  one  thousand  acres  of 
land  in  the  county  of  Monong-alia.  They 
also  offered  in  evidence  a  deed  from  Daniel 
Eldridge  and  wife  to  William  Eldridge.  both 
of  the  city  of  Philadelphia,  bearing  date  the 
7th  day  of  August  1815,  for  the  one  thousand 
acres  of  land  embraced  in  the  patent  to  Daniel 
Eldridge.  To  this  deed  there  was  a  certifi- 
cate under  seal  of  the  same  date  with  the 
deed,  by  which  William  Tilghman,  describ- 
ing himself  as  chief  justice  of  the  Supreme 
court  of  Pennsylvania,  certified  the 
671  acknowledgment  *of  the  deed  by  Dan- 
iel Eldridge  and  the  privy  examination 
of  hts  wife ;  and  there  was  a  certificate  of  the 
clerk  that  upon  this  certificate  the  deed  had 
been  admitted  to  record  in  the  clerk* s  o£Eice 
of  Monongalia  County  court  on  the  21st  of 
August  1815.  The  execution  of  this  deed 
was  not  proved,  but  it  was  proved  that  from 
the  date  of  the  patent  until  1815,  inclusive, 
the  land  had  been  charged  on  the  commis- 
sioner's books  of  Monongalia  county  to 
Daniel  Eldridge ;  that  from  1816,  inclusive, 
to  1846,  it  was  charged  on  said  books  to  Wil- 
liam Eldridge  ;  that  in  1847  to  1851,  both 
inclusive,  it  was  charged  on  the  commis- 
sioner's books  of  Marion  county  to  said 
William  Eldridge.  That  though  the  land 
was  returned  delinquent  for  taxes  for  the 
years  1799  to  1810,  and  for  1812, 1813  and  1818, 
these  taxes  had  all  been  paid  into  the  audi- 
tor's ofifice,  except  for  the  last  named  year ; 
and  they  had  been  released. 

It  was  further  proved  that  Daniel  Eldridge 
had,  prior  to  1815,  visited  the  land,  claiming 
it  under  his  patent ;  but  that  since  the  day 
on  which  the  deed  purports  to  bear  date,  he 
had  not  visited  it,  or  set  up  any  claim  to  it, 
so  far  as  was  known  to  a  witness  who  lived 
near  the  land,  and  who  before  1815  had  acted 
as  his  agent. 

It  was  further  proved,  that  about  the  year 
1815  William  Eldridge,  who  then  lived  in 
Philadelphia,  came  to  the  county  of  Monon- 
galia, and  had  the  land  entered  on  the  com- 


missioner's books  in  his  name,  and  charged 
with  taxes ;  and  went  upon  and  claimed  it  as 
his  own  under  a  purchase  from  Daniel  El- 
dridge ;  and  appointed  an  agent  living  in  the 
neighborhood  to  look  after  the  land  and  make 
leases  thereof.  That  he  in  1815  leased  a  part 
of  it  to  Patrick  Murphy  for  seven  years,  and 
put  him  in  possession,  with  liberty  to  clear 
as  much  of  the  land  as  he  might  see  proper, 
and  to  hold  the  same  for  seven  years  as 

672  a  compensation  for  clearing  *and  fenc- 
ing the  same ;  which  were  the  custom- 
ary terms  of  the  country  at  that  time.  This 
contract  was  by  parol,  and  under  it  Murphy 
cleared  spme  ten  acres,  and  erected  a  cabin 
thereon,  in  which  he  lived;  that  after  the 
seven  years  expired,  it  was  left  unoccupied, 
and  grew  up  in  woods  again.  That  the  agent 
of  Eldridge  rented  another  portion  of  the  land 
to  one  Terrell  for  seven  years,  who  entered 
upon  and  occupied  it  for  about  four  years, 
when  he  sold  his  lease  to  a  third  person,  and 
left  the  land.  That  prior  to  1838,  Thomas  P. 
Ray,  who  was  the  clerk  of  the  county  of  Mo- 
nongalia, had  been  the  agent  of  William  El- 
dridge, for  said  land,  and  had  possession  of 
his  title  papers,  including  the  said  deed,  and 
in  that  year  surrendered  his  agency  with  the 
papers  and  some  money  put  into  his  hands 
by  Eldridge  to  pay  the  taxes,  to  James  Evans, 
another  agent  appointed  by  Eldridge. 

It  was  further  proved,  that  in  the  year  1838 
Hezekiah  Moran  was  in  possession  of  a  part 
of  the  land,  holding  and  claiming  the  same 
under  a  patent  to  Joshua  Knight,  under  whom 
Moran  then  claimed ;  and  that  in  the  year 
1838,  Moran  being  so  possessed,  rented  of 
William  Eldridge  the  land  then  held  by  him, 
stipulating  to  pay  rent  therefor ;  and  that  he 
has  ever  since  continued  to  hold  the  same  as 
tenant  of  Eldridge.  And  that  in  1838  El- 
dridge rented  another  part  of  said  land  to 
Amos  Browner,  who  has  continued  to  hold 
as  his  tenant.  And  a  witness  stated  that  he 
had  seen  the  deed  from  Daniel  to  William 
Eldridge  recorded  in  the  clerk's  ofiQce  of 
Monongalia  county  in  one  of  the  old  deed 
books,  corresponding,  as  he  supposed,  in  age 
and  date  with  the  date  of  the  certificate  of 
the  clerk  endorsed  on  said  deed;  and  had 
copied  the  courses^  and  description  from  it. 

It  was  further  proved  that  William  El- 
dridge continued  to  reside  in  Pennsylvania 
until  about  the  year  when  he  removed 

673  to  the  county   of  Marion,  in    *which 
said  land  was  then  situate,  and  settled 

upon  a  portion  of  it,  claiming  the  entire  tract 
as  his  own  ;  and  continued  to  reside  upon  it 
until  his  death. 

The  foregoing  being  all  the  evidence  offered 
by  the  caveators  to  render  said  deed  admissi- 
ble in  evidence,  and  not  proving  the  same  in 
any  other  manner,  but  it  appearing  fair  upon 
its  face  and  free  from  alteration  and  change, 
the  caveatees  objected  to  its  introduction ; 
but  the  court  overruled  the  objection,  and 
admitted  the  deed ;  and  the  caveatees  ex- 
cepted. 

The  caveators  then  introduced  the  will  of 
William  Eldridge,  by  which  he  directed  his 
executor  to  sell  all  his  lands,  and  after  the 
payment  of  his  debts,  he  gave  the  proceeds 


759 


12  QRATT. 


Virginia  Rbports,  Annotated. 


674,  676»  670 


thereof,  and  all  the  rest  of  his  estate,  to  be 
divided  among  certain  persons  who  were, 
with  the  executor,  the  parties  in  this  case  ; 
and  he  authorized  his  executor  to  convey  his 
lands. 

After  the  jury  had  rendered  their  verdict, 
the  caveatees  moved  the  court  to  set  it  aside 
and  dismiss  the  caveat,  on  the  ground  that 
improper  parties  were  before  the  court :  But 
the  court  overruled  the  motion  ;  and  rendered 
a  judgment  for  the  caveators,  that  no  grant 
should  issue  for  the  caveatees  in  pursuance 
of  their  survey.  The  caveatees  thereupon 
applied  to  this  court  for  a  supersedeas,  which 
was  allowed. 

Raymond,  for  the  appellants. 
Fry,  for  the  appellees. 

D ANIEJI^,  J.  The  paper  dated  the  7th  day 
of  August  1815,  purporting  to  be  a  deed  from 
Daniel  Eldridge  to  William  Eldridge,  was 
not  legally  recorded.  There  was  no  law  in 
force  at  the  era  of  its  date,  which  allowed  of 
its  being  recorded  on  the  force  of  an  acknowl- 
edgment before  the  chief  justice  of  the  Su- 
preme court  of  Pennsylvania.  And  it  is,  I 
think,  obvious  from  the  statement  of 
674  the  judge  of  the  Circuit  Court  *in  the 
bill  of  exceptions,  that  the  ground  on 
which  he  permitted  said  paper  to  go  to  the 
jury  as  evidence  of  a  conveyance,  was  that 
of  its  being  an  ancient  deed.  The  counsel 
for  the  caveatees  insisted  that  this  ground 
for  the  action  of  the  court  is  not  tenable,  and 
that  the  judge  has  misconceived  the  rule  of 
law  regulating  the  admission  of  ancient  deeds 
without  proof  of  execution.  And  he  con- 
tends that  in  no  case  can  proof  of  the  execu- 
tion be  properly  dispensed  with,  until  it  is 
first  shown  that  thirty  years*  quiet  and  con- 
tinued possession  of  the  land  has  been  held 
under  the  deed.  And  in  support  of  his  view 
of  the  law,  he  cites  Gilbert's  Evidence,  p.  89 ; 
Coke  Ivitt.  6  b  ;  2  Bacon  Abr.  Evidence  648  ; 
2  W.  Black.  R.  1228 ;  3  John.  R.  292;  6  Binn. 
tt.  439  ;  9  John.  R.  169 ;  1  Har.  &  John.  174  ; 
Dishazer  v.  Maitland,  12  I^eigh  524. 

The  question  is  one  on  which  there  is  some 
conflict  of  decision,  rendering  it  necessary  in 
my  opinion,  in  order  to  arrive  at  a  correct 
conclusion  as  to  the  state  of  the  law  on  the 
subject,  to  review  the  opposing  authorities. 
In  the  performance  of  the  task  I  shall  ex- 
amine briefly  each  of  the  authorities  relied 
on  by  the  counsel  of  the  caveatees. 

Gilbert  in  his  "Law  of  Evidence,'*  after 
stating  generally  the  rules  essential  to  the 
admission  of  deeds,  at  p.  88,  89,  says,  '*But 
to  this  rule  there  are  several  exceptions. 
First.  If  the  deed  be  forty  years  old,  that 
deed  may  be  given  in  evidence  without  any 
proof  of  the  execution  of  it ;  for  the  wit- 
nesses cannot  be  supposed  to  live  at>ove  forty 
years  ;  and  forty  years  is  proof  sufiicient  of 
a  presumption  ;  for  the  age  of  a  man  is  no 
more  than  sixty  years,  and  a  man  is  supposed 
to  be  twenty  years  before  he  is  of  age  sufii- 
cient to  understand  the  nature  of  right  and 
wrong,  and  the  general  forms  of  contracting ; 
so  that  forty  years  the  witness  must  be  sup- 
posed to  be  dead  ;  and  since  no  person  liv- 
ing   can    be    supposed  to    be    coeval    with 


675  *such  deeds,   therefore   they  may  be 
ofl^ered  in  evidence  without  proof.     But 

(he  proceeds)  it  had  been  ruled  that  if  a  deed 
be  forty  years  old  and  possession  hath  not 
gone  along  with  the  deed,  they  ought  to  give 
some  account  of  the  deed  ;  because  the  pre- 
sumption fails  that  was  established  in  t>ehalf 
of  such  deeds,  where  there  is  no  possession  ; 
for  it  is  no  more  than  old  parchment  if  they 
give  no  account  of  its  execution."  The  last 
paragraph,  which  is  no  doubt  the  one  relied 
on  as  showing  that,  according  to  Gilbert,  it 
is  necessary  there  should  be  continual  pos- 
session for  thirty  years,  does  not  in  terms 
assert  such  a  proposition ;  and  is  not,  I  think, 
susceptible  of  such  a  construction.  It  says, 
it  is  true,  it  had  been  ruled  that  possession 
should  go  along  with  the  deed  ;  but  I  do  not 
understand  him  as  saying  that  the  ruling  of 
the  court  to  which  he  refers,  requires  that  it 
should  have  continued  for  the  forty  years. 
Again,  at  the  commencement  of  the  same 
chapter,  p.  83,  after  saying  that  the  deed 
must  be  regularly  proved  by  one  witness  at 
least,  he  says,  **This  is  now  to  be  understood 
when  the  deed  is  of  a  late  date,  for  if  the  deed 
be  of  thirty  years'  standing,  which  now 
makes  an  ancient  deed,  and  the  person  to 
whom  the  deed  was  made,  or  those  deriving 
under  him,  have  been  in  possession  under 
the  deed,  such  ancient  deed  shall  be  read 
without  proof,  though  the  witneto  to  it  t>e 
alive  ;  and  this  Baron  Gilbert  declared  to  be 
the  rule  of  evidence  at  nisi  prius  ;  and  if  the 
person  to  whom  the  deed  was  made  hath  been 
in  possession  of  the  lands  contained  in  the 
deed,  such  possession  shall  be  presumed  to  be 
under  the  ancient  deed  unless  the  contrary 
be  proved." 

The  passage  in  Coke^  relied  upon  by  the 
counsel  of  the  caveatees,  is  as  follows: 
**And  many  times  juries,  together  with  other 
matter,  are  much  induced  by  presumptions  ; 
whereof  there  be  three  sorts,  viz :  violent, 
probable,     and     light     or    temerary. 

676  Violenta  presumptio  *is  many   times 
plena    probatio :    as    if    one    be    mn 

through  the  body  with  a  sword  in  a  house, 
whereof  he  instantly  dieth,  and  a  man  is 
seen  to  come  out  of  that  house  with  a  bloody 
sword,  and  no  other  man  was  at  that  time  in 
the  house.  So  it  is  in  the  case  of  a  charter  of 
feoffment,  if  all  the  witnesses  to  the  deed  be 
dead  (as  no  man  can  keep  his  witnesses  alive, 
and  time  weareth  out  all  men),  then  violent 
presumption,  which  stands  for  proof,  is  con- 
tinual and -quiet  possession."  It  will  l>e  seen 
that  Coke  is  here  treating  of  presumptions, 
and  he  cites  the  presumption  founded  on 
possession  under  an  ancient  deed  as  an  in- 
stance of  the  violenta  presumptio  or  full  proof, 
as  he  does  that  also  founded  on  a  man's  be- 
ing seen  to  come  from  a  house  in  which 
murder  has  been  committed,  with  a  drawn 
sword  in  his  hand.  He  is  not  engaged  in  the 
task  of  pointing  out  all  the  cases  in  which  a 
deed  may  be  presumed  to  be  genuine  without 
proof  of  its  execution  ;  and  it  seems  to  me 
that  it  would  be  just  as  fair  to  conclude  from 
this  passage  that  he  intended  to  give  the  only 
instance  in  which  a  murder  might  be  pre- 
sumed  from  circumstances,  as  that  he  in- 
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tended  to  say  that  quiet  and  continual  posses- 
sion furnished  the  only  evidence  from  which 
to  infer  the  genuineness  of  an  ancient  deed. 
In  Bacon's  Abridgment,  Evidence,  H,  7th 
edition,  p.  318  (where  I  suppose  is  to  be 
found  the  authority  to  which  the  counsel  of 
the  caveatees  refers),  the  only  passage  hav- 
ing immediate  bearing  on  the  rule  under  con- 
sideration is,  "In  case  of  a  feoffment  if  all 
the  witnesses  to  the  deed  are  dead,  then  a 
continual  and  quiet  possession  for  any  length 
of  time,  will  malce  a  strong  or  violent  pre- 
sumption which  stands  for  proof."  It  is 
very  obvious  that  this  citation  does  not  sus- 
tain the  proposition  that  there  must  be  pos- 
session under  the  deed  for  thirty  years. 

The  case  of  Earl  v.  Baxter,  cited 

677  from  2  W.  Black.  *R.  1228,  is  very  short 
and  I  quote  it  entire.    "Ejectment   at 

last  Norwich  assizes  for  the  residue  of  a 
term  of  one  thousand  years  granted  the  5 
Eliz.  The  lessor  of  the  plaintiff  produced 
the  original  lease  and  proved  possession  in 
himself,  and  those  under  whom  he  claimed, 
ever  since  the  6th  Anne,  and  also  showed  one 
m^sne  assignment  in  16  Jac.  1.  Sergeant 
Foster,  who  tried  the  case,  then  thought  it 
incumbent  on  the  plaintiff  to  prove  all  the 
mesne  assignments ;  for  want  of  which,  the 
plaintiff  was  nonsuited  :  but  he  since  changed 
this  opinion,  and  so  reported  it  to  the  court. 
The  court  were  clear  that  the  sergeant's  opin- 
ion was  right,  and  that  it  should  have  been 
left  to  the  jury,  with  a  recommendation  to 
presume  all  the  mesne  assignments :  And 
in  consequence  nonsuit  set  aside  without 
costs."  There  is  nothing  here  to  infer  what 
would  have  been  the  fate  of  the  case  had  there 
been  a  failure  of  proof  as  to  the  long  con- 
tinued possession  which  was  shown  in  the 
lessor  of  the  plaintiff,  and  those  under  whom 
he  claimed. 

It  must  be  conceded  that  in  the  case  of 
Jackson  v.  Blanshan,  3  John.  R.  292,  there 
was  a  direct  ruling  in  favor  of  the  proposi- 
tion contended  for  by  the  counsel  of  the 
caveatees.  In  that  case  possession  was 
proved  under  the  will  of  a  testator  from  the 
time  of  his  death,  which  had  occurred  some 
twenty-six  or  twenty-seven  years  before  the 
trial ;  and  though  the  will  bore  date  more 
than  thirty  years  back,  it  was  held  that 
some  proof  of  its  execution  was  neces- 
sary ;  it  being  proved  that  one  of  the 
three  subscribing  witnesses  was  yet  alive. 
Kent,  chief  justice,  in  delivering  his  opin- 
ion, said,  "It  is  not  proper  to  compute 
the  will  from  its  date,  but  only  from  the 
time  that  possession  took  place  under  it.  It 
is  the  accompanyingpossession  alone  which 
establishes  the  presumption  of  authenticity 
in  an  ancient  deed."  And  he  proceeded  to 
argue  that  when  the  possession  fails, 

678  the  presumption  must  fail  *also ;  that 
the  length  of  the  date  would  not  help 

the  deed,  for  if  that  were  sufficient,  a  knave 
would  have  nothing  to  do  but  to  forge  an 
ancient  deed.  And  he  concluded  that  as  the 
death  of  the  testator  had  occurred  only 
twenty-six  or  twenty-seven  years  before  the 
commencement  of  the  suit,  the  will  in  that 
case  ought  not  to  be  read  as  evidence,  inas- 


much as  the  time  of  possession  under  it  fell 
short  of  the  lowest  period  which,  according  to 
his  view  of  the  authorities,  had  been  required 
to  establish  an  ancient  deed.  The  opinion  of 
this  learned  judge  on  any  question  of  law  is 
entitled  to  much  respect ;  but  it  is  to  be 
observed  that  the  decision  in  the  case  never 
had  any  force  as  authority  even  in  New  York, 
inasmuch  as  it  was  made  by  only  two  judges, 
a  minority  of  the  court.  Van  Ness,  J.,  con- 
curred with  Kent,  Ch.  J.  ;  Spencer  dissented, 
and  ThompsQn  and  Yates  did  not  hear  the 
argument  in  the  cause,  and  gave  no  opinion. 

Of  the  case  from  9  John.  R.  169,  Doe  v. 
Phelps,  it  is  not  necessary  to  say  more  than 
that  it  affirms  a  well  settled  doctrine,  about 
which  no  question  has  been  made  here.  In 
that  case  possession  had  been  enjoined  for 
more  than  fifty  years  under  a  deed  which  pur- 
ported to  be  made  in  pursuance  of  a  power  of 
attorney.  The  court  said  that  an  ancient 
deed,  with  possession  corresponding  with  it, 
proved  itself ;  and  that  a  power  of  attorney, 
contained  in  such  deed  and  necessary  to  give 
it  validity  and  effect,  ought  equally  to  be 
embraced  by  the  presumption.  No  intima- 
tion of  opinion  was  given  by  the  court  that 
in  the  al>iBence  of  such  corresponding  posses- 
sion other  circumstantial  proofs  might  not  be 
received,  on  which  to  predicate  the  presump- 
tion. 

The  like  remark  will  justly  apply  to  the 
case  from  6  Binn.  R.  439.  The  possession 
had  been  enjoyed  under  a  will  for  more  than 
thirty  years,  and  the  case  did  not  necessarily 
call  for  any  thing  more  than  the  application 
to  an  ancient  will  of  the  rule  which  had 
679  been  *announced,  in  the  case  just  above 
cited,  in  respect  to  the  ancient  deeds. 
Tilgham,  Ch.  J.,  however,  in  delivering  his 
opinion,  took  occasion  to  approve  the  doctrine 
held  by  Kent,  Ch.  J.,  in  Jackson  v.  Blanshan, 
3  John.  R.  292,  and  said,  that  "although  the 
antiquity  of  the  writing  affords  some  evi- 
dence in  its  favor,  yet  the  main  ingredient  is 
possession.  Both  however  are  necessary  to 
raise  that  presumption  which  will  justify  the 
court  in  departing  from  the  usual  rule  which 
requires  the  production  of  the  subscribing 
witnesses,  or  proof  of  their  handwriting, 
after  accounting  for  their  absence."  This 
opinion  may  perhaps  be  fairly  regarded  as 
one  in  favor  of  the  doctrine  contended  for ; 
but  I  do  not  regard  the  authority  of  the  case 
as  going  further  than  to  affirm  that  where 
there  has  been  more  than  thirty  years'  pos- 
session under  a  paper  set  up  as  an  ancient 
will,  the  genuineness  of  the  paper  may  be 
presumed. 

The  case  of  Carroll  v.  Norwood,  1  Har.  8 
John.  167, 174,  may  I  think  be  fairly  consid- 
ered as  deciding  that  an  ancient  deed  is  not 
evidence  without  proof  of  the  execution,  un- 
less it  is  found  that  the  possession  has  gone 
and  been  held  according  to  the  deed. 

The  last  of  the  cases  cited  by  the  counsel 
of  the  caveatees  are  those  of  Deshazer  v. 
Maitland,  and  Same  v.   Same,  12  Leigh  524. 

In  the  first  case,  which  was  an  action  of 
quare  clausum  fregit,  a  paper  purporting  to 
convey  the  land  in  question,  was  dated  the 
1st  of  September  1789.    It  appears  that  it  had 
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been  proved  by  oae  of  four  subscribing  wit- 
nesses in  the  Connty  court  of  Charlotte,  in 
December  after  its  date,  and  continued  for 
further  proof ;  and  that  it  was  found  in  a 
bundle  of  proved  deeds  in  the  clerk's  ofiSce. 
Maitland  proved  that  he  had  paid  the  taxes 
on  the  land  from  1790  to  1815,  both  inclusive, 
and  ag-ain  from  1816  to  1827,  both  inclusive ; 
but  no  proof  was    offered  that  Mait- 

680  land  or  the  ^grantees  in  the  deed  under 
whom  he  claimed,  had  ever  been   in 

actual  possession  under  the  deed. 

In  the  second  case,  which  was  an  action  of 
ejectment,  the  proofs  in  respect  to  the  deed 
were  very  much  the  same,  with  the  addition 
that  Maitland,  the  plaintiff  in  the  action  be- 
low, proved  that  he  had  made  diligent  enquiry 
after  the  subscribing  witnesses,  and  could 
get  no  account  of  them,  except  that  they  had 
all  died  many  years  ago,  and  that  he  could 
find  no  one  acquainted  with  their  handwrit- 
ing. It  further  appears  that  neither  Down- 
man  the  grantor,  or  any  one  claiming  under 
him,  ever  set  up  any  claim  to  the  land  in  op- 
position to  the  deed  ;  but  it  also  appears  that 
no  one  lived  on,  or  was  in  actual  possession 
of,  the  land  until  the  defendant  in  the  action 
Deshazer,  took  possession  thereof  some  four 
or  five  years  before  the  commencement  of 
the  suit. 

The  Circuit  court  admitted  the  evidence  in 
each  case,  and  this  court  reversed  both  judg- 
ments, holding  that  the  deed  had  been  im- 
properly permitted  to  go  to  the  jury.  Judge 
Allen,  in  delivering  his  opinion,  which  was 
concurred  in  by  the  other  judges,  relied 
mainly  on  the  passages  from  Coke,  Bacon 
and  Gilbert,  and  the  cases  from  3  Johnson 
and  6  Binney,  already  referred  to. 

I  will  now  proceed  to  examine  briefly  some 
of  the  authorities  maintaining  the  opposite 
doctrine. 

In  the  case  of  The  King  v.  Inhab.  of  Far- 
ringdon,  2  T.  R.  466,  it  was  held  that  an 
allowance  of  a  certificate  of  a  settlement,  as 
having  been  duly  executed,  written  in  the 
margin  of  the  certificate  and  signed  by  two 
justices,  was  alone  sufficient  proof  of  the 
certificate  where  such  certificate  was  thirty 
years  old;  notwithstanding;*  the  certificate 
did  not  certify  the  affidavit  of  one  of  the  wit- 
nesses to  the  due  execution  and  attestation  of 
the  certificate  according  to  the  3  George  2,  c. 
29.    The  certificate  had  been  acted  on 

681  for  more  *than  thirty  years.    Ashhurst, 
Judge,  said,  *'The  certificate  having 

been  granted  above  thirty  years,  it  is  not  nec- 
essary to  substantiate  it  by  the  mode  of 
proof  prescribed  by  the  act ;  for  it  having 
been  recognized  and  acted  under  for  so  long 
a  period,  it  was  not  necessary  to  have  re- 
course to  the  act  at  all.  Therefore,  on  the 
ground  of  the  length  of  time  which  had 
elapsed  since  the  certificate  was  granted,  I 
think  it  is  binding.''  Buller  and  Gross,  Js., 
however,  made  no  reference  to  the  fact  that 
the  certificate  had  been  acted  upon,  but  ex- 
pressed the  opinion,  without  any  such  quali- 
fication, that  the  certificate  might  be  read 
under  "the  established  rule  which  holds  in 
the  case  of  every  deed,  that  if  it  be  above 
thirty  years'  standing,  it  proves  itself." 


In  the  case  of  The  King  v.  Inhab.  of  Ryton, 
5  T.  R.  259,the  same  doctrine  was  held  in 
respect  to  a  certificate,  more  than  thirty  years 
old. 

So  in  the  case  of  Oldham  v.  WoUey,  15  JS,tkg, 
C.  L.  R.  150,  a  will  more  than  thirty  years 
old  was  allowed  to  be  read  in  evidence, 
although  the  testator  had  died  within  thirty 
years,  and  some  of  the  subscribing  witnesses 
were  proved  to  be  still  living.  And  in  Doe  v. 
Passingham,  12  Eng.  C.  L.  R.  209,  a  will 
more  than  thirty  years  old  tras  received  with- 
out any  proof  of  possession  under  it.  See 
also  Lord  Bldon's  opinion  in  the  matter  of 
Sir  T.  Parkyns'  will,  6  Dow  202,  and  12  Vin- 
er's  Abr.  84,  Evidence. 

In  7  Comyn's  Dig.  429,  Testmoigne,  b.  2, 
it  is  said  that ''an  ancient  deed  dated  forty 
years  past,  shall  be  read  without  further 
proof."  So  Roscoe,  in  his  Treatise  on  Evi- 
dence, 14,  Presumptive  Evidence,  annonnces 
the  doctrine  ''that  a  deed  thirty  years  old  or 
upwards  is  presumed  to  have  been  duly  exe- 
cuted, provided  some  account  be  given  of 
the  deed,  where  found,"  Ac. 

Best  also  in  his  Treatise  on  Presumptions, 
47  Law  Lib.  65,  lays  it  down  as  an 
682  established  rule,  "that  Meeds,  wills 
and  other  attested  documents,  which 
are  more  than  thirty  years  old,  and  are  pro- 
duced from  an  unsuspected  repository,  prove 
themselves,  and  the  testimony  of  the  sab- 
scribing  witnesses  may  be  dispensed  with ; 
although  it  is  of  course  competent  to  the  oppo- 
site party  to  call  them  to  disprove  the  regu- 
larity of  their  execution." 

Philips,  in  stating  the  exceptions  to  the 
general  rule  in  respect  to  Proof  of  Writings 
vol.  2,  p.  203,  says,  "It  is  a  rule  that  if  an 
instrument  is  thirty  years  old,  it  may  be 
admitted  in  evidence  without  any  proof  of  its 
execution  ;  such  instrument  is  said  to  prove 
itself.  The  danger  arising  from  such  a  relax- 
ation of  general  principles  is,  in  some  meas- 
ure, diminished  by  the  operation  of  the  rule 
which  requires  documents  to  be  produced  from 
their  proper  place  of  custody  ;  and  in  many  in- 
stances the  circumstances  of  the  instruments 
having  been  acted  upon,  and  of  the  enjoyment 
of  property  being  consistent  with  and  refer- 
able to  it  or  otherwise,  aifords  a  criterion  of 
its  genuineness.  The  exception  applies  gen- 
erally to  deeds  concerning  lands,  &c.,  and  all 
other  ancient  writing  ;  and  the  execution  or 
writing  of  them  need  not  to  be  proved,  pro- 
vided they  have  been  so  acted  upon,  or  brought 
from  such  a  place  as  to  afford  a  reasonable 
presumption  that  they  were  honestly  and 
fairly  obtained  and  preserved  for  use,  and  are 
free  from  suspicion  of  dishonesty." 

In  Mathews  on  Presumptive  Evidence  270, 
the  rule  is  stated  in  the  same  way.  "The 
general  probability  of  the  due  execution  of 
instruments  which  were  meant  to  have  a  legal 
operation,  is  by  many  decrees  increased  by 
lapse  of  time ;  which,  as  it  affords  opportu- 
nity to  those  whose  interest  it  was  to  dispute 
their  efficiency,  shows  at  once  the  acquies- 
cence of  such  persons,  and  also  a  conviction 
on  their  part  that  all  proper  steps  were  taken 
to  render  the  assurance  in  question  valid. 

On    this   principle,  supported   by    a  oon- 
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683  sideration  of  the  ^difficulty  if  not  the 
impossibility  of  obtaining  living  tes- 
timony, deeds  of  thirty  years'  standing,  by 
A  very  ancient  rule  of  law,  are  admitted  in 
•evidence  without  proof  of  their  execution ; 
and  when  the  witnesses  are  dead,  deeds  of 
•even  a  less  age,  provided  the  enjoyment  of 
the  property  to  which  they  relate  has  corre- 
sponded with  the  limitations,  are  received  as 
genuine  and  authentic." 

Starkie,  in  vol.  1,  p.  65,  says,  "Presump- 
tions are  frequently  founded  upon,  or  at 
least  con  firmed  by,  ancient  deeds,  muniments 
found  in  their  proper,  legitimate  repositories, 
although,  from  lapse  of  time,  no  direct  evi- 
dence can  be  given  of  their  execution,  or  of 
their  having  been  acted  upon.  It  seems, 
however,  that  in  order  to  the  reception  of 
such  evidence,  or  at  least  to  warrant  a  court 
in  giving  any  weight  to  it,  a  foundation 
should  be  first  laid  for  its  admission,  by 
proof  of  acts,  possession  or  enjoyment,  of 
which  the  document  may  be  considered  ex- 
planatory. So  it  has  been  said  that  in  the 
case  of  a  charter  of  feoffment,  if  all  the  wit- 
nesses to  the  deed  are  dead,  then  a  continual 
and  quiet  possession  for  any  length  of  time 
will  make  a  strong  or  violent  presumption, 
which  stands  for  proof." 

This  review  of  English  authorities,  whilst 
it  does  not  clearly  show  the  establishment  of 
a  precise  and  well  ascertained  rule  on  the 
subject,  does,  I  think,  serve  to  show  that  the 
weight  of  authority  in  England  is  opposed 
to  the  doctrine  that  thirty  years'  quiet  and 
continual  possession  under  an  ancient  deed  is 
indispensable  to  the  presumption  of  its  gen- 
uineness. And  I  think  that  the  weight  of 
authority  in  this  country  is  the  same  way. 

In  the  case  of  Jackson  v.  I^arroway,  3  John. 
Cas.  283,  a  will  executed  in  1723,  and  which 
had  been  proved  by  the  witnesses  in  1733 
and  1744,  and  recorded,  but  not  in  a  manner 
authorized  by  law,  was  allowed  to  be  read  in 
evidence  on  the  trial  of  an  action  of  eject- 
ment in  1801,  on  the  footing  of  an  an- 

684  cient  *deed  ;  though  actual  possession 
did  not  follow  and  accompany  the  will. 

RadclifF,  J.,  in  delivering  his  opinion,  after 
adverting  to  the  fact  that  the  premises  in 
dispute  were  in  a  wild  and  uncultivated  state, 
and  for  a  long  time  actually  in  possession  of 
no  one,  said,  "The  general  rule  on  this  sub- 
ject I  take  to  be,  that  a  deed  appearing  to  be 
of  the  age  of  thirty  years,  may  be  given  in 
evidence  without  proof  of  its  execution,  if 
the  possession  be  shown  to  have  accompanied 
it,  or  where  no  possession  had  accompanied 
it,  if  such  account  be  given  of  the  deed  as 
may  be  reasonably  expected  under  all  the  cir- 
cumstances of  the  case,  and  will  afford  the 
presumption  that  it  is  genuine.  This  rule  is 
founded  on  the  necessity  of  admitting  other 
proof  as  a  substitute  for  the  production  of 
witnesses  who  cannot  be  supposed  any  longer 
to  exist.  A  correspondent  possession  is  al- 
ways high  evidence  in  support  of  such  a  deed ; 
but  when  no  such  possession  appears,  other 
circumstances  are  admitted  to  account  for  it 
and  raise  a  legal  presumption  in  its  favor." 
Kent,  J.,  dissented,  in  an  opinion  holding 
very  much  the  same  views  afterwards  ex- 


pressed by  him  in  the  case  of  Barham  v. 
Blanhan,  3  John.  R.  before  referred  to.  A 
majority  of  the  court,  however,  concurred 
in  opinion  with  Radcliff,  J. 

In  Jackson  v.  Laquere,  5  Cow.  R.  221, 
Wood  worth,  in  delivering  the  opinion  of  the 
whole  court,  whilst  he  said  that  he  did  not 
think  that  mere  efQux  of  time  was  sufficient 
to  admit  a  will  to  be  read  without  proof,  ex- 
pressed a  full  concurrence  in  the  rule  laid 
down  in  Jackson  v.  Larroway,  and  said  that 
the  law  of  that  case  had  never  been  overruled, 
and  ought  to  govern  in  the  one  then  under 
consideration. 

And  again,  in  Hewlett  v.  Cock,  7  Wend. 
R.  371,  a  lease  more  than  thirty  years  old 
was  received  in  evidence  without  proof  of  its 
execution.  It  was  found  among  the  title  pa- 
pers of  the  estate  affected  by  it,  and  the  facts 
and  circumstances  in  reference  to  the 

685  ^property  specified  in  it,  were  such  as, 
in  the  opinion  of  the  court,  afforded 

sufficient  presumption  of  its  genuineness,  al- 
though there  was  no  di-ect  proof  of  pos- 
session accompanying  it.  Nelson,  J.,  who 
delivered  the  opinion  of  the  whole  court, 
said,  "There  was  some  confusion  and  con- 
tradiction in  the  cases  in  England  and  in 
New  York  as  to  the  preliminary  proof  neces- 
sary to  authorize  an  ancient  deed  to  be  read 
in  evidence.  Possession  (he  said)  accom- 
panying the  deed  was  always  sufficient  with- 
out other  proof,  but  it  was  not  indispensable. 
He  approved  the  decision  in  Jackson  v.  Lar- 
roway, which,  he  said,  had  been  recognized 
as  law  in  Jackson  v.  Laquere,  and  had  un- 
doubtedly in  its  favor  the  weight  of  English 
authority." 

It  must  be  conceded,  however,  that  by  re- 
cent decisions  of  the  Supreme  court  of  New 
York,  the  law  on  the  subject  is  there  left 
in  a  very  unsettled  state.  See  Troup  v. 
Hurlbut,  10  Barb.  R.  354;  and  Ridgeley  v. 
Johnson,  11  Barb.  R.  528. 

The  doctrine  of  Jackson  v.  Larroway,  is 
fully  recognized  by  the  Supreme  court  of 
the  United  States  in  the  case  of  Barr  v. 
Gratz,  4  Wheat.  R.  213;  and  by  the  Court  of 
appeals  of  South  Carolina  in  the  case  of 
Robinson  v.  Craig,  1  Hill's  S.  C.  R.  389. 
The  subject  is  very  fully  examined  by 
Greenleaf,  in  his  Law  of  Evidence.  In  the 
21st  section  of  the  work,  speaking  of  ancient 
deeds  and  wills,  he  says,  **when  these  in- 
struments are  more  than  thirty  years  old, 
.and  are  unblemished  by  any  alteration,  they 
are  said  to  prove  themselves ;  the  bare  pro- 
duction thereof  is  sufficient,  the  subscribing 
witnesses  being  presumed  to  be  dead.  This 
presumption,  so  far  as  this  rule  of  evidence 
is  concerned,  is  not  affected  by  proof  that 
the  witnesses  are  living.  But  it  must  ap- 
pear that  the  instrument  comes  from  such 
custody  as  to  afford  a  reasonable  presump- 
tion in  favor  of  its  genuineness ;  and  that 
it  is  otherwise  free  from  just  grounds  of 
suspicion.     Whether,  if  the  deed  be  a 

686  conveyance  of  real  estate,  the  *party 
is  bound  to  show  some  acts  of  posses- 
sion under  it,  is  a  point  not  perfectly  clear 
upon  the  authorities;  but  the  weight  of 
opinion  seems  in  the   negative.     See  again 
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his  views  in  section  144,  and  in  a  note 
thereto,  in  which  he  collates  the  cases  on 
the  subject,  and  comes  to  the  conclusion 
that  the  weight  of  authority  is  clearly 
against  the  doctrine  that  the  absence  of 
proof  of  possession  may  not  be  supplied  by 
other  satisfactory  corroborative  evidence, 
and  says  that  it  is  now  agreed  that  where 
proof  of  possession  cannot  be  had,  the  deed 
may  be  read,  if  its  genuineness  is  satisfac- 
torily established  by  other  circumstances. 

And,  in  Cowen  8C  Hill's  notes  to  Philips, 
vol.  4,  p.  366,  there  is  a  very  able  and 
elaborate  review  of  the  decisions,  from 
which  is  deduced  the  result  that  a  deed  thirty 
years  old  or  upwards,  purporting  to  be  a 
conveyance  of  property,  real  or  personal,  is 
sufiSciently  corroborated  to  be  read  without 
further  assurance  of  authenticity,  by  show- 
ing that  possession  of  the  thing  it  assumes 
to  convey  has  gone  along  and  been  held  in 
accordance  with  its  provisions :  That  when 
the  length  of  possession  is  the  circumstance 
solely  relied  on,  the  weight  of  authority 
favors  thirty  years  as  the  shortest  period : 
But  that  this  doctrine  with  respect  to  the 
length  of  possession  is  to  be  understood 
with  the  qualification  that  possession  is  the 
only  circumstance  relied  on  by  way  of  show- 
ing the  authenticity  of  the  instrument. 
And  that  a  full  corresponding  possession  is 
not  the  only  corroboration  which  will  allow 
the  instrument  to  be  read  without  proof  of 
its  execution. 

Upon  the  best  examination  I  have  been 
able  to  make  of  the  subject,  I  have  come  to 
the  conclusion  that  the  authorities  do  not 
furnish  satisfactory  evidence  of  the  exist- 
ence here  or  in  England  of  any  well  estab- 
lished rule,  which,  in  the  absence  of  proof 
of  execution,  makes  a  continual  possession 
for  thirty  years,  under  an  ancient  deed,  the 
sole  sufficient  test  of  its  authenticity.     And 

when  I  look  to  the  foundations  on 
687      which  the  rule  *is  supposed  to  rest,  I 

must  confess  my  inability  to  discover 
that  solid  and  substantial  reasoning  on 
which  it  might  be  expected  that  a  rule,  of 
such  vast  importance  in  its  consequences, 
would  be  placed. 

On  the  other  hand,  a  rule  which  would 
allow  the  paper  to  prove  itself,  or  which,  in 
other  words,  would  declare  the  antiquity  of 
its  date  alone  a  sufficient  proof  of  its  gen- 
uineness, is  justly  obnoxious  to  the  objec- 
tion of  Judge  Kent,  that  **then  a  knave 
would  have  nothing  to  do  but  to  forge  a  deed 
with  a  very  ancient  date."  Such  objection 
is,  however,  wholly  without  weight  when 
urged  against  the  adoption  of  the  general 
rule  announced  in  Jackson  v.  lyarroway* 

When  the  deed  is  of  recent  date,  the  party 
who  offers  it  in  evidence  is  required  to 
produce  the  witnesses  to  its  execution,  if 
any,  or  proof  of  their  handwriting,  in  case 
they  are  dead ;  and  if  there  be  no  subscrib- 
ing witnesses,  he  must  prove  the  handwrit- 
ing of  the  maker.  But  when  the  deed  is 
of  an  ancient  date,  the  production  of  such 
proof  is  no  longer  in  the  power,  or  is  sup- 


posed to  be  no  longer  in  the  power,  of  the 
party.  A  resort  to  presumptive  proof  i» 
then  allowed.  What  is  there  in  the  nature 
of  the  enquiry  which  renders  it  proper  to 
declare  that  a  corresponding  possession  shall 
be  the  only  sufficient  evidence  of  the  fact 
to  be  presumed,  viz :  the  genuineness  of  the 
deed?  A  presumption  may  be  the  result  of 
a  single  circumstance  or  of  many  circum- 
stances. Why  say  that,  in  the  case  of  an 
ancient  deed,  there  must  be  a  departure 
from  the  general  rule  in  respect  to  presump- 
tions, and  that  its  authenticity  may  be 
presumed  from  the  single  circumstance  of 
possession,  but  may  not  be  presumed  from 
other  circumstances,  the  existence  of  which 
is  equally  inconsistent  with  any  other 
hypothesis  than  that  of  the  genuineness  of 
the  instrument?  The  direct  evidences,  the 
positive  proofs  by  which  the  execution  of 
the  deed  is  established,  being  no  longer 
attainable,  and  the  rule,  which  re- 
688  quires  their  production,  *being  dis- 
pensed with,  it  seems  to  me  wholly 
at  war  with  the  spirit  of  the  law,  which, 
under  such  exigency,  allows  a  resort  to  cir- 
cumstantial or  presumptive  evidence,  to 
hold  that  a  corresponding  possession  shall 
be  the  only  evidence  from  which  the  au- 
thenticity of  the  deed  may  be  presumed. 
Such  possession  does  indeed  furnish  a  vio- 
lent presumption,  but  if  in  its  absence  there 
are  other  evidences  (not  intrinsically  objec- 
tionable) equally  capable  of  producing  the 
same  degree  of  belief,  I  cannot  see  the  good 
to  be  attained,  or  the  evil  to  be  avoided,  by 
rejecting  them. 

I  deem  it  unnecessary  to  comment  on 
the  facts  produced  before  the  court  as  the 
groundwork  for  the  introduction  of  the  deed. 
A  reference  to  the  statement  of  the  case 
will  suffice  to  show  that  they  were  such 
as  to  exclude  all  doubt  of  the  authenticity 
of  the  deed.  And  I  think  the  court  did  right 
in  permitting  it  to  go  to  the  jury. 

The  second  cause  of  error  assigned  cannot 
be  sustained. 

In  Archer,  adm'x,  v.  Saddler,  2  Hen.  St 
Munf.  370,  this  court  held  that  an  adminis- 
trator with  the  will  annexed  being  in  pos- 
session of  lands  therein  directed  to  be  sold, 
might  maintain  a  caveat  to  prevent  any 
other  person  from  obtaining  a  patent  for 
the  same,  as  waste  and  unappropriated. 
Allen,  the  executor  of  Bldridge,  was  then  a 
proper  party ;  and  the  proceeding  being  one 
in  the  nature  of  an  injunction,  I  do  not 
think  that  the  irregularity  (if  any  there 
was)  in  permitting  the  suit  to  be  revived 
and  proceeded  in  in  the  names  of  the  execu- 
tor and  the  devisees,  can  avail  now  to 
defeat  the  proceedings,  especially  as  no 
objection  in  respect  to  parties  was  made  till 
after  vrdict. 

MONCURE  and  SAMUELS,  Js.,  con- 
curred. 

LEE  and  ALLEN,  P.,  dissented. 

Judgment  affirmed. 
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689     ♦Dilworth  v.  The  Commonwealth. 

January  Term.  186B»  Richmond. 
165  Am.  Dec.  264.] 

1.  Jnrors— Competency— Member  of  Orend  Jary  Plod- 
ing  Indictment —On  a  trial  for  a  felony  a  member 
of  the  ffrand  Jnry  which  found  the  Indictment 
against  the  prisoner,  is  not  a  competent  juror  to 
try  him. 

ji.  Same— Seme— Seme— When  Objection  May  Be 
Mode.*— If  the  prisoner  does  not  know,  or  might 
not  with  due  diligence  have  known,  that  one  of 
the  jnry  was  a  member  of  the  grand  Jury  which 
found  the  indictment  against  him,  until  after  the 
jury  is  Impaneled  and  sworn,  he  may  make  the 
objection  to  the  juror.  If  made  l)efore  any  of 
the  evidence  is  introduced. 

3.  Seme— Seme— 5eme— Seme.— Qtt^bb:  If  he  may 
not  make  the  objection  at  any  time  before  the 
verdict  Is  rendered?   And  it  seems  he  may. 

4.  Seme— Seme— Seme.— Qujebb:  If  upon  such  ob- 
jection being  made  to  a  juror,  it  is  proper  to 
examine  him  upon  his  voir  dire  as  to  the  circum- 
stances, and  the  state  of  his  mind  and  feelings 
towards  the  prisoner? 

a.  Seme— Chellenge-Stotute-To  Whet  It  Relates.t- 

The  act.  Code,  ch.  168,  i  4,  p.  688,  only  relates  to 


•Objections  to  Jurors— When  They  Should  Be  Mede.— 

See  principal  case  cited  in  Bristow  v.  Com.,  16  GratL 
<M6:  foot-note  to  Polndexter  v.  Com.,  88  Gratt.  766. 
See  2i\ao,  foot-note  to  Bristow  v.  Com.,  15  Oratt  646. 
See  monographic  note  on  "Juries"  appended  to  Cha- 
hoon  V.  Com.,  20  Gratt.  738. 

IncomiMtency  of  Jurors-Wtaen  Ground  for  New  Trial. 
—In  State  v.  Greer.  28  W.  Va.  884.  It  is  said  :  "In  Vir- 
ginia and  this  State  it  has  been  repeatedly  held, 
that  a  new  trial  will  not  be  granted  In  a  criminal 
case  for  matter  that  is  a  principal  cause  of  chal- 
lenge to  a  j  aror,  which  existed  before  he  was  elected 
and  sworn  as  such  juror,  but  which  was  unknown 
to  the  prisoner  until  after  the  verdict,  and  which 
Gould  not  have  been  discovered  before  the  juror 
was  so  sworn  by  the  exercise  of  ordinary  diligence: 
unless  it  appears  that  the  prisoner  suffered  injustice 
from  the  fact  that  such  juror  served  upon  the  case. 
Smith's  Case,  8  Va.  Cas.  6 ;  Poore's  Case,  Id.  474  ; 
Kennedy's  Case,  Id.   610 ;  Brown's  Case,   Id.   616 ; 
Hughes'  Case,  5    Rand.  666 ;   Jones's  Case.  1  Leigh 
608;  Heath's  Case,  1  Rob.  R.  786;  Hailstock's  Case,  2 
Gratt  664 ;  Curran's  Case,  7  Gratt  619 ;  miworth'e  Case, 
J2  OraU.  689  ;  Bristow's  Case,  16  Gratt.  634 ;  McDon- 
ald's Case,  9  W.  Va.  466.    The  same  doctrine  Is  held 
In  civil  cases.    Sweeney  v.  Baker,  18  W.  Va.  228 ; 
Flesherv.  Hale,  22  W.  Va.  60."    See,  in  accord,  the 
principal  case  cited  among  others  in /oo^no^*  to  Bris- 
tow's Case.  15  Gratt  684 :  SUte  v.  McDonald,  9  W.  Va. 
466 ;  Sweeney  v.  Baker,  13  W.  Va.  228 ;  Flesher  v. 
Hale.  22  W.  Va.  60. 

See  monographic  note  on  "Juries"  appended  to 
Chahoon  v.  Com.,  20  Gratt  788. 

t Jurors— Statutory  DIsquellflcetlons.— No  enumera- 
tion was  ever  attempted  of  what  causes  might  be 
alleged  as  grounds  of  challenges  to  the  favor.  It 
would  l>e  impossible  to  specify  all  that  should  be 
allowed  in  advance  by  a  statute,  for  they  depend 
upon  each  particular  case,  and  the  circumstances 
and  parties  to  it  All  concede  that  statutory  dis- 
auallflcatlons  are  not  the  only  ones.    Thompson  v. 

Douglass,  88  W.  Va.  887,  13  S.  E.  Rep.  1016.  citing  the 
principal  case. 


those  disabilities  created  by  our  statutes;  and 
does  not  refer  to  other  causes  of  challenge  which 
exist  at  common  law.  and  as  to  which  the  statutes 
are  silent 

John  Dilworth  was  indicted  in  the  Circuit 
court  of  Harrison  county,  for  the  murder  of 
Addison  Bumbgardner.  When  the  trial  came 
on,  William  Flanaf^an  was  called  as  a  juror, 
and  was  sworn  and  tried  on  his  voir  dire ; 
and  stated  that  he  had  not  made  up  or  ex- 
pressed any  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  and  proved  himself 
free  froim  exceptions ;  and  was  thereupon 
placed  upon  the  panel  of  twenty-four.  The 
first  day  was  consumed  in  obtaining  a  jury, 
and  directly  it  was  impaneled  and  sworn, 
and  before  any  testimony  was  introduced, 
the  court  adjourned  until  the  next  day. 

On  the  next  day,  before  any  testimony  was 
introduced,  the  prisoner  filed  his  own 
690      affidavit  and  also  the  ^affidavit  of  John 
R.  Dawson,  the  jailor,  and  moved  the 
court  to  discharg-e  William  Flanag-an,  one  of 
the  jurors,  and  substitute  another  in  his  stead. 
The  prisoner  in  his  affidavit,  stated  that 
after  the    jury    had    been    impaneled  and 
sworn  and  the  court  had  adjourned,  he  was 
informed  that  Flanagan,  one  of  the  jurors, 
had  been  one  of  the  grand  jury  which  found 
the  indictment  upon  which  the  prisoner  was 
then  about  to  be  tried.    That  when  Flanagan 
was  impaneled  and  sworn,  the  prisoner    did 
not  know  that  he  had  been  a  member  of  the 
grand  jury,  or  he  would  have  struck  his  name 
from  the  panel.    The  jailor  stated  that  he  had 
informed  the  prisoner  of  the  fact  that  Flana- 
gan had  been  a  member  of  the  grand  jury 
that  found  the  indictment  against  him,  after 
the  adjournment  of  the  court  on  the  previous 
evening.    The  court  thereupon  caused  Flana- 
gan to  be  sworn.     He  stated  that  he  was  a 
member  of  the  grand  jury  which  found  the 
indictment  against  the  prisoner.    That  they 
heard  the  evidence  of  one  witness,  and  part 
of  the  evidence  of  another;  that  then  the 
foreman  announced  that  he  had  heard  the 
evidence  in  the  case  before,  and  that  it  was 
not  necessary  to  hear  further  testimony ;  and 
thereupon  the  indictment  was  found,  the  said 
Flanagan  among  others,  voting  for  it. 

He  further  stated  that  he  paid  very  little 
attention  to  the  testimony,  and  did  not  then 
and  had  not  since  formed  any  opinion  of  the 
prisoner's  guilt  or  innocence ;  and  that  he 
had  no  prejudice  or  bias  for  or  against  the 
prisoner ;  that  he  was  wholly  indifferent,  and 
had  no  doubt  that  he  could  give  the  prisoner 
a  fair  and  impartial  trial  according  to  the 
law  and  the  evidence  ;  that  he  was  governed 
by  what  the  jurors  said  as  well  as  what  was 
testified  to  by  the  witnesses ;  that  the  grand 
jury  had  a  press  of  business  on  hand,  and 
was  anxious  to  dispose  of  it.  And  he  stated 
that  he  had  told  Dawson  that  he  did  not  sup- 
pose he  could  be  summoned  as  he  was  on 
the  grand  jury. 

691  *When  the  juror  had  been  examined, 
the  court  enquired  of  the  prisoner's 
counsel  how  the  place  of  said  Flanagan 
should  be  supplied,  or  if  he  was  discharged 
from  the  jury,  what  should  or  could  be  done  ; 
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to  which  the  prisoner's  counsel  remarked 
that  the  commonwealth  had  had  a  g^and 
jury,  and  now  had  her  petit  jury,  and  must 
remove  the  difficulty.  The  court  thereupon 
overruled  the  motion.  And  the  prisoner 
excepted. 

The  jury  found  the  prisoner  guilty  of  mur- 
der in  the  second  degree;  and  fixed  the  term 
of  his  imprisonment  in  the  penitentiary  at 
eight  years.  And  he  thereupon  filed  a  plea 
in  arrest  of  the  judgment,  on  the  ground 
that  Flanagan,  who  was  one  of  the  jurors 
who  rendered  the  verdict,  had  been  one  of 
the  grand  jury  which  found  the  indictment 
a  true  bill.  The  court  overruled  the  plea  ; 
and  also  overruled  a  motion  by  the  prisoner 
for  a  new  trial,  made  on  the  same  ground  : 
And  the  prisoner  again  excepted  ;  and  ap- 
plied to  this  court  for  a  writ  of  error,  which 
was  awarded. 

The  case  was  argued  by  Patton,  for  the 
prisoner,  and  the  Attorney  General,  for  the 
commonwealth.  The  propositions  and  au- 
thorities relied  upon  by  them,  are  referred 
to  in  the  opinion  of  Judge  Daniel. 

l!)ANIEIy,  J.  It  is  well  settled  that  it  is  a 
principal  cause  of  challenge  to  one  called  as 
a  juror  on  a  trial  for  felony,  that  he  was  of 
the  grand  jury  who  found  the  indictment 
against  the  prisoner.  21  Vin.  Abr.  Trial,  253 ; 
Coke  Lit.  156  b  ;  Herndon  v.  Bradshaw,  4 
Bibb's  R.  45  ;  Barlow  v.  The  State,  2  Black. 
R.  114  ;  Hunter  v.  Matthews,    12  Leigh  228. 

The  juror  Flanagan  is  in  that  predica- 
ment ;  and  it  is  urged  on  behalf  of  the  pris- 
oner, that  sentence  has  been  pronounced 
against  him  without  his  ever  having 
692  *en  joyed  the  right  to  a  trial  by  a  jury 
free  from  exception  ;  whilst  on  behalf 
of  the  prosecution  it  is  argued,  that  the  pris- 
oner has  not  only  waived  his  right  of  chal- 
lenge, but  that  his  exception  to  the  juror  has 
also  been  in  fact  satisfactorily  answered ; 
and  that  he  has  no  good  reason  for  arraign- 
ing the  justice  of  the  sentence  by  which  he 
stands  condemned. 

The  4th  section  of  ch.  162  of  the  Code  of 
1849  provides  that  no  exception  shall  be  al- 
lowed against  any  juror  after  he  is  sworn 
upon  the  jury,  on  account  of  his  estate,  age  or 
other  legal  disability.  It  was,  however,  con- 
ceded in  the  arguu^ent,  that  this  section  is 
designed  for  the  regulation  of  exceptions 
founded  on  the  disabilities  created  by  our 
statutes  only  ;  and  has  no  reference  to  other 
causes  of  challenge  which  exist  at  common 
law,  but  as  to  which  the  statutes  are  silent. 

The  latter,  it  is  admitted,  are  still  governed 
by  the  principles  and  rules  of  practice  of  the 
common  law. 

It  is  insisted,  however,  by  the  attorney 
general,  that  these  principles  and  rules  re- 
quire all  challenges  for  whatever  cause,  to  be 
made  before  the  jurors  are  sworn  ;  and  that 
nothing  occurred  on  the  trial  of  this  case  of 
which  the  prisoner  can  now  be  heard  to  com- 
plain :  and  in  support  of  his  position,  he  has 
cited  Hawkins'  Pleas  of  the  Crown  ;  Arch- 
bold's  Criminal  Practice  ;  the  cases  of  State 
V.  Quarrell,  and  State  v.  O'Driscoll,  2  Bay's 
R.  151, 153;  Barlow  v.    The    State,  2  Black. 


R.  114 ;  and  also  the  cases  of  Jones,  Heth, 
Curran ,  and  others  of  a  like  character,  de- 
cided by  our  General  court. 

Hawkins  and  Archt>old,  and  other  text 
writers  on  criminal  law,  do  state  it  as  a  gen- 
eral  rule,  that  no  juror  can  be  challenged,  bj 
either  side,  without  consent,  after  he  has. 
been  sworn,  unless  it  be  for  some  cause  which 
happened  since  he  was  sworn  ;  and  I  believe 
the  practice  which  most  usually  prevails  i» 
to  require  the  challenges  to  be  made 

693  as  the  jurors  come  *to  the  book,  to  be 
sworn   in  chief.    And    such  was  the 

practice  previous  to  the  revision  of  the  crim- 
inal laws  in  1848. 

It  is  true,  that  in  the  first  of  these  cases 
(State  V.  Quarrell),  a  motion  to  set  aside  a 
verdict  on  the  ground  that  one  of  the  jurors 
was  an  alien,  was  denied ;  and  that  in  the 
cases  of  State  v.  O'Driscoll  and  Barlow  v. 
The  State,  like  motions  founded  on  the  fact 
that  some  of  the  petit  jurors  were  on  the 
grand  juries  that  found  the  bills,  met  with  a 
similar  fate.  The  same  decision  was  made 
in  the  case  of  Gillespie  and  others  v.  The 
State,  8  Yerg.  R.  507  ;  and  a  like  decision  was 
also  made  in  a  case  of  an  analogous  character 
by  the  Supreme  court  of  Connecticut.  Quine- 
baug  Bank  v.  Leavens,  2  Conn.  R.  87. 

In  the  two  first  cited  cases  it  does  not  ap- 
pear that  there  was  any  affidavit  even  by  the 
prisoners  to  show  that  they  were  ignorant  of 
the  causes  of  challenge  to  the  jurors,  at  the 
time  they  were  sworn  ;  and  in  the  absence  of 
such  evidence,  the  court,  I  think,  very  prop- 
erly held  that  the  prisoners  had  waived  their 
privilege. 

In  the  case  of  Gillespie  &  others  v.  The 
State,  there  was  an  affidavit  of  the  prisoner 
of  his  want  of  knowledge ;  but  I  infer,  from 
some  remarks  of  the  judge  who  delivered  the 
opinion  of  the  court,  that  it  was  not  supported 
by  other  evidence,  and  that  little  or  no  credit 
was  given  to  it.  And  in  the  case  of  Barlow 
V.  The  State,  the  evidence,  instead  of  show- 
ing that  the  prisoner  was  ignorant  of  the  fact 
that  two  of  the  jurors  had  been  on  the  grand 
jury  who  found  the  bill,  proved  that  he  had 
previously  known  it.  The  court  said,  "The 
defendant  does  not  deny  the  previous  knowl- 
edge, but  states  in  his  affidavit  that  he  did 
not  recollect  the  circumstance  when  the  petit 
jury  was  impaneled,  nor  did  it  occur  to  him 
until  after  the  verdict  had  been  returned. 

694  The  counsel  of  the  defendant  *knew 
nothing  of  the  fact  until  after  the  ver- 
dict had  been  given."—'*  The  defendant  had 
once  known  that  these  men  were  on  the 
grand  jury.  The  statement  of  his  not  recol- 
lecting it  is  insufficient :  An  affidavit  to  that 
effect  could  never  be  disproved.  This  part  of 
the  case  then  presents  the  question  whether 
the  objection,  known  to  the  defendant  at  the 
time  of  impaneling  the  jury,  but  not  made 
till  after  the  verdict,  was  good  on  a  motion 
for  a  new  trial.  We  think  it  was  not.  It  was 
a  good  cause  of  challenge  ;  but  being  known 
to  the  party  and  not  mentioned  at  the  proper 
time,  the  right  was  waived." 

This  case  is,  I  think,  no  authority  for  the 
proposition  that  a  motion  for  a  new  trial  may 
be  refused  when  founded  on  proof  that  there 
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was  good  cause  of  challenf^re  to  a  juror  which 
was  unkuown  to  the  prisoner  before  the  trial. 
On  the  contrary,  the  inference  to  be  drawn 
from  the  opinion  is  strong,  that  if  the  court 
had  been  satisfied  that  the  prisoner  did  not 
know  of  the  fact  that  two  of  the  jury  had  been 
of  the  grand  jury  who  found  the  bill,  until 
after  the  verdict,  they  would  have  set  it  aside. 

And  in  the  case  of  the  Quinebaug  Bank  v. 
L/eavens,  in  which  the  motion  was  founded 
on  the  fact  that  the  father  of  a  stockholder 
in  the  bank  was  one  of  the  jurors,  the  report 
of  the  case  does  not  show  that  there  was  any 
proof  or  affidavit  as  to  the  want  of  knowl- 
edge of  the  defendant.  The  court  recog- 
nized the  propriety  of  the  general  rule 
forbidding  a  new  trial  for  extrinsic  causes,  if 
the  ground  of  the  petition  existed  at  the  time 
of  the  trial,  and  was  either  then  known  to  the 
petitioner  or  might  have  been  known  by  him 
by  using  due  diligence.  They  said  that  the 
cause  of  objection  to  the  juror  furnished 
legal  ground  of  principal  challenge,  if  it  had 
been  made  in  due  time  ;  but  it  was  of  such  a 
nature  that  parties  might  well  waive  it. 
"But  it  does  not  appear  by  any  aver- 
695  ment  in  this  motion,  that  *the  defend- 
ant used  any  diligence,  or  made  even  the 
ordinary  enquiries  of  the  jurors  themselves 
or  otherwise,  as  to  their  qualifications ;  al- 
though from  the  fact  that  a  banking  cor- 
poration was  the  plaintiff,  consisting  of 
numerous  stockholders,  they  might  well 
suspect  either  that  some  stockholder,  or  one 
or  more  of  their  many  relatives,  might  be 
found  upon  the  jury."  And  after  comment- 
ing further  on  the  negligence  .of  the  defend- 
ant, the  court  come  to  the  conclusion  that  it 
would  under  the  circumstances  be  wrong  to 
permit  the  defendant  to  take  the  risk  of  a 
verdict  as  he  had  done,  and  then  to  look  about 
for  objections ;  and  that  he  ought  to  be  held 
to  have  waived  his  objections.  They  say, 
however,  "If  an  enquiry  had  been  made  of 
the  jurors,  and  this  relationship  had  not  been 
disclosed,  or  other  reasonable  pains  had  been 
taken,  our  opinion  would  have  been  differ- 
ent." 

The  concluding  remarks  are  in  accordance 
with  the  views  of  the  court  in  the  case  of 
Vennum  v.  Harwood,  1  Gilm.  R.  659.  In 
that  case  the  verdict  was  set  aside  on  the 
ground  that  a  juror  had  formed  and  expressed 
a  decided  opinion  on  the  merits  of  the  case 
adverse  to  the  defendant,  which  fact  was  not 
known  to  the  defendant  or  his  counsel,  and 
the  juror  having  been  asked  before  he  was 
sworn,  whether  he  had  formed  and  expressed 
an  opinion.  The  court,  in  concluding  their 
opinion,  observed,  "The  juror,  when  called, 
was  asked  if  he  had  formed  or  expressed  an 
opinion,  and  declared  emphatically  that  he 
had  not.  The  defendant  had  a  right  to  con- 
clude from  this  declaration,  that  the  juror 
was  free  from  bias,  and  would  try  the  case 
impartially.  He  could  not  challenge  him  for 
cause,  and  there  was  no  apparent  reason  for 
a  peremptory  challenge.  It  is  insisted,  how- 
ever, that  he  should  have  examined  the  juror 
on  his  voir  dire  touching  his  qualification. 
This  practice  is  allowable,  but  is  seldom 
resorted    to    in    civil    cases.     We    are   not 
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prepared  to  say  that  a  party  is  to  *be 

charged  with  negligence  who  fails  to 
pursue  this  course  in  order  to  ascertain  the 
competency  of  a  juror." 

In  the  case  before  us,  the  bill  of  exceptions 
states  that  the  juror  Flanagan  was  sworn 
and  tried  on  his  voir  dire,  and  stated  that  he 
had  not  made  up  or  expressed  any  opinion  as 
to  the  guilt  or  innocence  of  the  prisoner,  and 
proved  himself  free  from  exceptions;  and 
was  thereupon  placed  upon  the  panel  of 
twenty-four.  It  is  to  be  observed  also,  that 
the  practice  here  in  reference  to  inserting 
the  names  of  the  grand  jurors  in  the  caption 
of  the  indictment,  is  different  from  that 
which  formerly  prevailed,  and  probably  still 
prevails,  in  England.  There  It  has  been 
usual  to  insert  the  names  of  twelve  of  the 
grand  jurors  at  the  least  in  the  caption: 
And  at  one  time  it  was  held  to  be  essential, 
as  otherwise  it  might  be  (hat  the  present- 
ment was  by  a  less  number  than  twelve ;  in 
which  case  it  would  not  be  good.  In  later 
cases,  however,  it  has  been  decided  that  the 
insertion  of  their  names  is  not  necessary. 
Wharton's  Am.  Cr.  Law  102,  103.  Accord- 
ing to  our  practice,  and  as  is  the  case  with 
the  indictment  before  us,  the  names  of  none 
of  the  grand  jurors  are  mentioned  in  the 
indictment :  And  there  is,  therefore,  noth- 
ing apparent  on  the  indictment  to  show 
who  the  jurors  are,  except  the  foreman,  who- 
writes  on  the  back  of  it  a  true  bill,  and 
subscribes  his  name.  There  was,  therefore^ 
nothing  to  point  to  any  cause  of  exception  to 
the  juror ;  nothing  to  awaken  the  suspicion 
of  the  prisoner  that  there  was  any  ground  of 
challenge  against  him.  On  the  contrary,  he 
had  resorted  to  the  precaution  of  examining 
the  juror  on  his  voir  dire,  and  the  examina- 
tion had  resulted  in  showing  that  he  was. 
free  from  exception.  If  he  had  failed  to  use 
this  precaution,  and  had  consented  to  the 
juror's  being  placed  on  the  panel  of  twenty- 
four  without  instituting  any  enquiry  inta 
his    qualifications,    there   might    be    some 

ground  for  imputing  to  him  a  want  of 
697      diligence.    But  in  the  case  as  it  stands,. 

what  ground  is  there  for  saying  that 
the  prisoner  was  not  acting  in  good  faith  T 
Where  are  the  evidences  of  that  gross  neg- 
lect on   which  the  law  is  to  build  the  pre- 
sumption of  a  waiver  of  his  rights?    There- 
is  an   entire  absence  of  any  proof  to  lead 
us  to  believe  or  even  suspect  that  the  pris- 
oner in  fact  knew   of  the  exception  to  the 
juror  before  he  was  sworn  ;  and  the  prompt 
manner    in    which    he    brought   it    to    the 
notice  of  the  court  after  he  was  informed 
of  it  by  the  jailor,  is  not  only  a  strong  cir- 
cumstance in  aid  of  the  statement   in  his. 
affidavit  that  he  did  not  know  it  when   the 
jury  was  sworn  and  impaneled,  but  serves, 
together  with  the  other  evidence  apparent  on 
the  face  of  the  transaction,  to  dispel  any  be- 
lief or  suspicion  that  the  object  of  the  motion 
was  to  create  difficulties  or  throw  obstacles 
in  the  way  of  the  proceedings. 

If,  therefore,  the  first  ca.ses  cited  by  the 
attorney  general,  stood  alone  and  unex- 
plained, I  should  still  feel  great  hesitation  in> 
recognizing  them  as  authority  for  a  ruHng: 
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adverse  to  the  prisoner  in  a  state  of  facts 
such  as  we  have  here.  But  such  is  not  the 
case.  On  the  contrary,  precedents  are  not 
wanting  of  new  trials  granted  for  like  excep- 
tions under  circumstances  certainly  not  more 
favorable  to  the  petitioner  than  those  dis- 
closed here.  Thus,  in  the  case  of  Hemdon 
v.  Bradshaw,  4  Bibb's  R.  45,  a  new  trial  was 
granted  on  the  ground  that  one  of  the  jury  who 
rendered  the  verdict  had  served  on  a  former 
trial  of  the  cause.  The  grounds  of  their 
judgment  are  thus  briefly  stated  by  the  court : 
"There  is  no  doubt  but  what  the  juror  was 
incompetent,  and  might  have  been  challenged 
before  he  was  sworn ;  and  as  that  cause  was 
not  known  to  the  attorney  of  Hemdon  until 
after  the  finding  of  the  verdict,  (Hemdon 
himself  not  being  present,)  it  furnished  a 
good  cause  for  a  new  trial.    The  court, 

698  *therefore,  upon  the  affidavit  of  the 
attorney  proving  the  discovery,  should 

have  awarded  a  new  trial." 

So  in  the  case  of  Page  v.  The  Contoocook 
Valley  Railroad,  1  Foster's  R.  438,  a  new  trial 
was  granted  on  the  ground  that  one  of  the 
jury  was  discovered  after  the  verdict  to  be  a 
stockholder  in  another  railroad,  which  by  a 
contract  with  the  Valley  railroad,  was  inter- 
ested in  the  revenues  of  the  latter.  The 
court,  after  setting  out  the  facts,  conclude  by 
saying,  "As  this  objection  was  not  known  to 
the  appellant  until  after  the  verdict  was 
returned,  it  was  not  waived  by  proceeding  to 
trial  without  challenge." 

The  cases  of  Commonwealth  v.  Jones,  1 
Leigh  598  ;  Heath  v.  Same,  1  Rob.  R.  735 ; 
Commonwealth  v.  Hailstock,  2  Gratt.  564, 
and  Curran  v.  Same,  7  Gratt.  619,  cited  by 
the  attorney  general,  decide  nothing,  I  think, 
in  conflict  with  the  claims  of  the  prisoner. 

In  all  of  these  cases,  the  applications  for 
new  trials,  were  founded  upon  the  alleged 
discovery,  after  verdict,  of  improper  bias  in 
the  jurors,  which  the  prisoners  endeavored  to 
show  existed,  but  was  unknown  to  them, 
before  the  trial.  In  all  of  them  it  is  true  the 
applications  were  unsuccessful.  But  in  none 
of  them  do  the  General  court  concede  the 
coexistence  of  the  two  elements  of  improper 
bias  in  the  juror  and  blameless  ignorance  of 
it  on  the  part  of  the  prisoner. 

The  doctrine  to  be  gathered  from  those 
decisions  and  others  of  the  same  class,  pre- 
ceding them,  I  think  substantially  is,  that 
when  the  prisoner  excepts  to  a  juror  for  cause 
before  he  is  sworn,  it  is  a  matter  of  right  to 
be  adjudged  by  the  court ;  when  he  excepts 
after  tri^  for  cause  existing  before  the  juror 
was  elected  and  sworn,  it  is  a  matter  ad- 
dressed to  the  discretion  of  the  court ;  and 
that  in  the  exercise  of  this  discretion  the 
court  ought  to  consider  the  whole  case,  and 
be  satisfied  that  justice  has  been  done  ;  and 
that  where  there  is  conflict  of  testi- 

699  mony  as  to  the  language  *and  conduct 
of  the  jurors,  on  which  the  exception 

to  the  jurors  is  founded,  it  properly  belongs 
to  the  judge  who  presided  at  the  trial  to 
weigh  and  to  decide  upon  the  credibility  of 
the  opposing  statements  of  the  witnesses  and 
jurors,  and  to  decide,  upon  all  the  circum- 
stances of  the  case,  whether  there  is  such 


proof  of  perjury  and  corruption  on  the  part 
of  the  jurors  as  to  make  it  proper  to  grant  a 
new  trial. 

But  there  is  certainly  nothing  in  these 
decisions,  nor  as  I  understand  their  opinions, 
in  the  reasoning  of  the  judges,  going  to  the 
extent  of  holding  that  a  new  trial  ought  to 
be  refused  when  the  court  is  fully  satisfied 
that  the  juror  is  incompetent  from  having 
prejudged  the  case,  that  the  cause  of  chal- 
lenge was  unknown  to  the  prisoner,  and  that 
he  was  guilty  of  no  laches  in  failing  to  dis- 
cover it  and  make  it  known  before  the  trial, 
merely  because  the  judge  who  sat  at  the  trial 
was  satisfied  that  the  verdict  was  in  conform- 
ity with  the  evidence.  So  to  decide  would 
be  to  attach  to  a  faultless  ignorance  of  the 
facts  on  which  his  right  depended,  all  the 
consequences  of  a  conscious  and  deliberate 
waiver  by  the  prisoner  of  such  right,  and  to 
allow  to  the  finding  of  incompetent,  preju- 
diced, and  even  corrupt  jurors,  all  the  virtue 
and  efficacy  which  belong  to  the  verdict  of 
men,  true,  lawful  and  above  all  exception. 
Such  a  doctrine  would,  it  seems  to  me,  be  at 
war  with  the  merciful  spirit  which  governs 
the  administration  of  criminal  law,  and  is  in 
direct  conflict  with  the  whole  current  of  deci- 
sions in  this  country.  McKinley  v.  Smith, 
Hardin's  R.  167 ;  Jeffries  v.  Randall,  14  Mass. 
R.  205  ;  United  States  v.  Fries,  3  Dall.  R.  515 ; 
State  V.  Hopkins,  1  Bay's  S.  Car.  R.  373; 
Hardy  v.  Sprowle,  32  Maine  R.  310 ;  Briggs 
V.  Georgia,  15  Verm.  R.  61 ;  Commonwealth 
V.  Flannagan,  7  Watts  &  Serg.  68 ;  Sellers  v. 
The  People,  3  Scamm.  R.  412 ;  Cody  v.  State, 

3  How.  R.  27 ;  Usle  v.  The  State,  6  Mis- 
700      souri  R.  426;  Tenney  v.  Evans,  13  ♦New 

Ham  p.  R.  462;  Troxdale  v.  The  State, 
9  Humph.  R.  411 ;  Monroe  v.  The  State,  5 
Georgia  R.  142. 

In  the  case  last  cited,  the  decisions  are  very 
fully  reviewed,  and  the  doctrine  thoroughly 
and  ably  discussed ;  and  the  result  announced 
is,  that  where  the  objection  to  the  juror  would 
be  good  cause  of  challange  for  favor  if  dis- 
covered in  time,  it  will  be  ground  for  a  new 
trial  if  not  found  out  till  after  verdict.  It  is 
obvious,  however,  that  the  application  of  the 
prisoner  is  presented  under  circumstances  far 
more  favorable  to  him  than  it  would  have  been 
if  his  exceptions  to  the  juror  had  been  taken 
for  the  first  time,  after  the  verdict.  Any 
degree  of  negligence  may,  with  very  slight 
aid  from  other  circumstances,  be  sufficient  to 
ripen  and  confirm  into  a  judicial  belief,  that 
suspicion  of  unfairness  which  naturally  and 
justly  attaches  itself  to  the  conduct  of  one 
who,  having  taken  the  chances  of  a  trial, 
seeks  to  rid  himself  of  an  adverse  verdict, 
on  the  score  of  objections  to  his  triers  exist- 
ing before  they  were  chosen  and  sworn.  It 
is  difficult,  however,  to  find  any  foundation 
in  justice  for  a  rule  which  would  impart  to  the 
mere  swearing  of  the  jury  the  effect  of  de- 
stroying all  those  presumptions  of  innocence 
which,  hitherto,  the  law  allowed  to  the  situa- 
tion of  the  prisoner;  which,  thenceforth, 
before  any  evidence  of  guilt  is  exhibited, 
before  a  witness  in  the  cause  is  examined, 
would  subject  his  statements,  motives  and 
conduct  to  all  the  distrust  incident  to  the  posi- 
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tion  of  one  against  whom  a  verdict  of  guilty 
has  been  rendered ;  and  which  would  treat  his 
exceptions  to  jurors,  founded  on  allegations 
of  recently  discovered  incompetency,  as  the 
suggestions  of  conscious  guilt,  bad  faith  and 
corrupt  scheming. 

We  shall,  I  think,  find  accordingly,  that  the 

principles  to  be  deduced  from  the  modern  de- 

cisons  justify  an  indulgence  to  motions  to  set 

aside  jurors  after  they  are  sworn  andbe- 

701  fore  they  have  rendered  a  verdict,  *which 
would  not  be   allowed  to  applications 

for  new  trials  founded  on  exceptions  to  jurors, 
taken  after  verdict. 

With  the  exception  of  some  early  cases, 
which  will  be  noticed  presently,  I  have  been 
able  to  find  but  two  cases  in  England  in  which 
questions  of  the  like  character  with  the  one 
under  consideration  have  arisen.  The  Queen 
V.  Wardle,  41  Eng.  C.  L.  R.  351,  and  The 
Same  v.  Sullivan  and  others,  3S  Eng.  C.  L. 
R.  539.  In  the  former,  which  was  a  trial  for 
felony,  after  the  jury  were  sworn  without  any 
challenge  or  objection  of  any  kind,  and  after 
one  witness  had  been  examined,  the  foreman 
of  the  jury  brought  to  the  notice  of  the  court 
the  fact  that  the  prisoner  had  a  relation  on 
the  jury  ;  whereupon,  it  was  moved  by  the 
prosecution  that  the  jury  should  be  dis- 
charged without  giving  any  verdict,  and  a 
new  jury  called  and  sworn.  Mr.  Justice  Ers- 
kine,  before  whom  the  trial  was  conducted, 
having  conferred  with  Tindal,  Ch.  J.,  briefly 
said — **I  have  conferred  with  the  lord  chief 
Justice,  and  we  are  of  opinion  that  I  have  no 
power  to  discharge  the  jury,  and  that  the 
case  must  proceed." 

In  the  latter  case,  which  was  an  indictment 
for  conspiracy,  tried  before  lyord  Denman, 
Ch.  J.,  after  the  jury  were  sworn  and  the  case 
partly  opened,  the  foreman  of  the  jury  stated 
that  he  had  been  on  the  grand  jury  which 
found  the  bill;  and  thereupon  the  counsel 
for  the  prosecution  offered  to  consent  to  with- 
draw the  juror  and  let  the  trial  proceed  with 
eleven  ;  but  the  defendants  not  consenting, 
the  case  went  on  before  the  jury  as  at  first 
composed,  and  the  defendants  were  convicted : 
And  they  then  moved  for  a  new  trial.  In 
the  course  of  the  argument,  the  chief  justice 
said  that  he  was  not  disposed  to  say  ''whether 
the  challenge  if  taken  would  have  been  avail- 
able or  not :  but  at  any  rate,  the  objection 
should  have  been  stated  at  the  proper 

702  time.    If  it  had  been  mentioned  *before 
the  trial,  all  of  us  probably  would  have 

agreed  to  exclude  the  juryman."  After  a 
consultation,  he  delivered  a  brief  opinion,  in 
which  he  observed,  "We  think  that  the  ob- 
jection should  have  been  taken  by  way  of 
challenge.  The  defendants  here  did  not  chal- 
lenge ;  and  when  the  objection  was  pointed 
out,  and  it  was  proposed  that  the  juror  should 
withdraw,  they  declined  assenting  to  that 
course,  and  preferred  to  stand  upon  the  strict 
law  :"  And  the  rule  to  set  aside  the  verdict 
on  the  ground  of  a  mistrial  was  denied.  As 
the  comments  upon  the  earlier  cases,  before 
alluded  to,  contained  in  an  opinion  to  be  cited 
hereafter,  apply  also  in  some  respects  to  these 
two  cases,  it  is  more  convenient  to  defer  any 
remark  upon  them  till  that  opinion  is  cited. 


In  this  country  we  have  also  but  few  opin- 
ions on  this  subject. 

In  Ward  v.  The  State,  1  Humph.  R.  253, 
decided  by  the  Supreme  court  of  Tennessee, 
after  the  jury  were  sworn  and  impaneled, 
but  before  any  witnesses  were  examined,  it 
was  discovered  that  several  of  the  jury  were 
not  freeholders  ;  and  on  the  motion  of  the  at- 
torney general,  he  was  permitted  to  challenge 
the  jurors  on  account  of  their  disability. 
They  were  set  aside  against  the  consent  of 
the  prisoner,  and  others  were  substituted  in 
their  place,  and  the  prisoner  convicted  :  And 
it  was  held  that  the  prisoner  was  thereby  dis- 
charged. The  court  said  that  after  the  jury 
were  sworn,  it  was  too  late  to  challenge  any 
of  its  members  propter  defectum  ;  that  a  jury 
could  not  be  discharged  after  they  were  sworn 
and  charged ;  that  the  word  "charged"  did 
not  mean  after  the  jury  were  sworn  and  had 
heard  the  testimony,  or  apart  of  it,  but  after 
the  prisoner  had  been  placed  in  the  hands 
of  the  jury  for  trial ;  and  that  the  discharge 
of  the  jury  after  they  were  sworn  and  so 
charged,  against  the  consent  of  the  prisoner, 
operated  his  discharge. 

703  *In  the  case  of  The  People  v.  Damon, 
13  Wend.  R.  351,  on  a  trial  for  murder, 

after  the  fourth  juror  had  been  sworn  in 
chief  and  taken  his  seat,  the  district  attorney 
enquired  of  him  whether  he  had  conscien- 
tious scruples  against  finding  a  verdict  of 
guilty  for  an  offence  punishable  with  death. 
The  counsel  for  the  prisoner  objected,  that 
the  enquiry  was  too  late  ;  that  after  the  juror 
was  sworn  in  chief,  he  could  not  be  objected 
to.  The  court  overruled  the  objection,  and 
on  the  juror's  stating  that  he  belonged  to  a 
religious  denomination  who  had  scruples  of 
conscience  against  finding  a  verdict  of  guilty 
in  a  case  punishable  with  death,  and  that 
he  had  such  scruples,  he  was  set  aside  by 
the  court. 

In  the  course  of  a  very  able  opinion  deliv- 
ered by  Chief  Justice  Savage,  in  which  the 
whole  court  concurred,  he  observed,  "The 
regular  practice  is,  to  challenge  jurors  as 
they  come  to  the  book  to  be  sworn  and  before 
they  are  sworn ;  but  I  apprehend  this  is  a 
matter  of  practice,  and  may  be  departed 
from  in  the  discretion  of  the  court.  The 
object  is  to  give  the  prisoner  a  fair  trial ; 
and  if  it  be  made  to  appear,  even  after  a 
juror  is  sworn,  that  he  is  wholly  incompetent 
by  reason  of  having  prejudged  the  case,  it  is 
not  then  too  late  to  set  him  aside  and  call 
another.  It  is  indeed  laid  down  in  the  old 
books  that  it  cannot  be  done.  Hawkins  says 
a  juror  cannot  be  challenged  after  he  has 
been  sworn,  unless  for  some  cause  which 
happened  after  he  was  sworn,  (according  to 
the  greater  number  of  authorities,)  and  cites 
the  year  books."  4  Hawkins  387,  ch.  43.  In 
Tyndal's  Case,  Cro.  Car.  291,  the  prisoner 
challenged  the  foreman  of  the  jury,  but  he 
was  sworn  by  the  clerk  before  the  challenge 
was  heard  by  the  court ;  and  therefore,  with- 
out the  assent  of  the  attorney  general,  then 
present,  they  would  not  alter  the  record  ;  and 
because  the  attorney  general  would  not 
consent     to     alter    the     record,     the 

704  challenge  *was  disallowed.    In  Whar- 
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ton's  Case,  Yelv.  R.  24,  upon  the  ar- 
raignment of  the  prisoner  for  murder,  on 
the  first  day  eleven  jurors  appeared  and  were 
sworn  ;  one  was  challenged,  and  for  that 
time  the  trial  was  stayed.  Upon  a  tales  taken 
at  another  day,  when  the  jury  appeared,  one 
of  the  jurors  who  had  been  sworn  was  chal- 
lenged for  cause  which  existed  before  he  was 
sworn.  Upon  a  doubt  arising  among  the 
judges  of  the  King's  bench,  Yelverton  went 
into  the  Common  pleas  to  know  their  opinion. 
The  opinion  was  that  the  queen  could  not 
have  the  challenge  after  the  juror  had  been 
sworn.  Another  matter  of  doubt  was 
whether  those  already  sworn  should  not  be 
sworn  over  again  ;  and  the  court  held  that 
they  must  be  sworn  again.  The  jury  ac- 
quitted the  prisoner.  "Wherefore,  (says  the 
reporter)  Popham,  Gawly  and  Fenner  f  uerunt 
valde  irati ;  and  all  the  jurors  were  com- 
mitted and  fined  and  bound  to  their  good 
behavior."  In  the  first  of  these  cases,  the 
reason  given  for  the  decision  of  the  court  is 
not  one  calculated  to  give  us  very  elevated 
notions  of  the  criminal  justice  in  the  reign 
of  Charles  I.  Because  the  attorney  general 
would  not  consent  to  alter  the  record,  by 
striking  out  the  name  of  one  juror  and 
inserting  another,  therefore  an  incompetent 
juror  must  serve.  In  the  second,  an  incom- 
petent juror  was  permitted  to  sit,  because  the 
attorney  general  was  not  aware,  until  sworn, 
of  his  relation  to  one  of  the  prisoners ;  and 
this,  although  they  admitted  that  the  oath 
administered  was  of  no  effect,  by  directing 
him  to  be  sworn  a  second  time.  The  verdict 
was  such  as  should  have  been  expected,  and, 
it  would  seem,  ought  not  to  have  called  down 
on  the  whole  jury  the  signal  vengeance 
of  the'  court.  It  must  have  been  a  clear 
case  of  guilt ;  and  because  the  court  would 
not  exercise  a  proper  discretion  in  setting 
aside  an  incompetent  juror,  before  the  jury 
was  completed  or  the  trial  was  com- 
705  menced,  they  found  themselves  ^called 
upon  to  punish  the  whole  jury,  who 
probably  were  led  astray  by  the  improper 
person  who  was  permitted  to  be  one  of  their 
number.  Hawkins  intimates  there  are 
authorities  the  other  way  ;  but  I  apprehend 
no  authority  can  be  necessary  to  sustain  the 
proposition,  "that  the  court  may  and  should 
in  its  discretion  set  aside  all  persons  who  are 
incompetent  jurors  at  any  time  before  evi- 
dence is  given." 

On  the  trial  of  the  celebrated  Titus  Oates, 
a  state  of  things  occurred  during  the  swear- 
ing and  impaneling  of  the  jury,  very  similar 
to  that  which  existed  in  Tyndal's  case. 
A*fter  some  of  the  jury  were  sworn,  the  pris- 
oner challenged  one  of  them  because  he  had 
been  on  the  grand  jury,  and  stated  that  he 
intended  to  have  challenged  him  before  he 
was  sworn,  but  that  the  clerk  had  proceeded 
with  such  haste  as  to  prevent  his  doing  so. 
The  court  replied  that  he  was  too  late,  as  the 
juror  was  sworn  ;  but  the  attorney  general 
seeing  the  palpable  unfairness  of  the  proceed- 
ing, waived  the  difficulty,  and  permitted  the 
juror  to  be  set  aside.    10  St.  Trials  108. 

The  objections  to  the  ruling  in  the  cases  of 
Tyndal  and  Wharton,  presented  in  the  opin- 


ion of  the  Supreme  court  of  New  York  just 
cited,  seem  to  me  to  be  very  just  and  proper ; 
and  I  can  see  no  good  reason  for  denying, 
in  this  state,  the  right  and  duty  of  the  court 
to  set  aside  jurors  on  the  score  of  exceptions 
propter  affectum,  taken  either  by  the  prosecu- 
tion or  the  prisoner  at  any  time  before  the 
examination  of  the  witnesses  has  commenced. 
For  in  Martin's  Case,  2  Leigh  745,  the 
General  court  held,  (citing  Coke,  Foster  and 
Blackstone,)  that  the  separation  or  discharge 
of  a  jury  after  the  swearing  and  impanel- 
ing but  before  the  examining  of  witnesses, 
is  no  ground  of  objection  to  a  verdict ;  tho» 
denying  the  authority  of  Ward  v.  The  State. 
The  same  doctrine  was  reasserted  by  the 
court  in  Tooel's  Case,  11  Leigh  714. 
706  And  such  I  *understand  is  still  the  rule 
in  England.    Roscoe's  Cr.  Kvs.  222. 

In  this  state  of  the  law,  the  denial  by  the 
court  in  the  case  of  The  Queen  v.  Waidle,  of 
its  power  to  set  aside  the  juror,  it  will  be 
perceived  can  have  no  application  in  this 
case,  inasmuch  as  in  this  case  the  motion 
was  made  by  the  prisoner  and  before  any  wit- 
ness had  been  called,  aud  in  that  it  was  made 
by  the  prosecutor  and  after  a  part  of  the  evi- 
dence had  been  given  in.  And  I  think  it 
obvious  from  the  remarks  which  fell  from 
Chief  Justice  Penman,  during  the  argttinent 
of  the  motion  in  the  case  of  The  Queen  v. 
Sullivan,  as  well  as  from  the  grounds  set 
forth  in  the  opinion  of  the  court,  in  render- 
ing judgment  on  the  motion,  that  if  the  pris- 
oners there,  instead  of  objecting  to,  had 
concurred  in,  the  motion  of  the  attorney 
general  to  set  the  juror  aside,  or  had  them- 
selves asked  that  the  juror  should  be  set  aside 
on  his  disclosing  the  fact  that  he  was  of  the 
grand  jury  that  found  the  bill,  the  court 
would  have  found  no  difficulty  in  setting 
aside  the  juror.  In  that  case  it  will  be  recol- 
lected no  witnesses  had  been  examined. 

So  that,  it  seems  to  me,  a  review  of  the 
English  precedents  furnishes  no  ground  for 
supposing  that,  in  the  existing  state  of  the 
law  in  England,  with  respect  to  the  discharge 
of  juries,  English  judges  would  now  deny 
their  power  to  set  aside  a  juror  at  the  instance 
of  a  prisoner,  at  any  time  before  the  exami- 
nation of  the  witnesses  had  commenced. 

And  indeed  I  can   see   no  reasons,  other 
than  those  suggested  by  convenience,  which 
would  deny  to  the  court  the  right  to  set  aside 
a  juror,  on  the  motion  or  by  the  consent  of 
the  prisoner,  at  any  time  before  the  verdict 
is  rendered.    It  is  true  that  at  one  time  it 
was  held,  on  the  authority  of  a  decision  re- 
ported in  a  note  to  the   case  of  Chedwick  v. 
Hughes,  Carth.    R.  465,    that    in    criminal 
cases  a  juror  cannot  be  withdrawn  but 
707      by  ^consent ;  and  in  capital  cases,  not 
even  with  consent.    This  doctrine,  if 
it  ever  had  any  general  prevalence,  has  been 
long  since  exploded  ;  and  I  presume  there  can 
be  no  doubt  now,  that  a  motion  of  a  prisoner 
to  set  aside  a  verdict  or  to  be  discharged,  oa 
the  ground  of  a    discharge    of    the    jury^ 
brought  about  by  his  motion  or  with  his  con- 
sent, would    be    promptly    denied.     Water- 
man's Archbold  172,  and  notes. 

And  in  Illinois,  where  they  have  a  statute 


770 


12  GRATT. 


Dll« WORTH  V.  ThB  COMMONWSAI^ITH. 


708,  709,  710 


g-iving  to  the  court  the  power,  when  a  juror, 
after  being  sworn,  is  for  anj  reasonable 
cause  dismissed  or  discharged,  to  cause 
another  to  be  sworn  in  his  stead,  the  prac- 
tice prevails  of  setting  aside  jurors  on  the  mo- 
tion of  the  commonwealth  and  against  the 
consent  of  the  prisoner,  even  after  witnesses 
have  been  examined.  Stone  v.  The  People, 
2  Scamm.  R.  326.  In  that  case,  it  was  dis- 
covered, after  the  jury  had  been  sworn  and 
impaneled  and  a  part  of  the  witnesses 
examined,  that  one  of  the  jury  was  an  alien. 
And  he  was,  on  the  motion  of  the  prosecutor 
and  against  the  consent  of  the  prisoner, 
discharged,  and  a  new  juror  was  sworn  in  his 
place ;  and  it  was  held  that  there  was  no 
cause  for  setting  aside  the  verdict.  And  in 
the  case  of  Thomas  v.  Leonard,  4  Scamm.  R. 
556,  the  same  rule  is  applied  to  civil  cases, 
and  the  broad  doctrine  announced,  that  in 
all  cases  a  court  has  a  discretion,  whenever 
it  comes  to  its  knowledge  that  a  juror  has 
been  inadvertently  sworn  who  cannot  render 
a  legal  verdict,  to  discharge  him. 

We  have  a  statute  somewhat  similar  in  its 
provisions  to  the  Illinois  statute.  The  12th 
section  of  chapter  206  of  the  Code  provides 
that  if  a  juror,  after  he  is  sworn,  be  unable 
from  any  cause  to  perform  his  duty,  the  court 
may,  in  its  discretion,  cause  another  quali- 
fied juror  to  be  sworn  in  his  place.  And  in 
any  criminal  case  the  court  may  discharge 
the  jury  when  it  appears  they  cannot  agree 

in  a  verdict,  or  that  there  is  a  mani- 
708      fest   ^necessity    for   such    discharge. 

Whether  the  incompetency  of  a  juror, 
from  having  prejudged  the  case,  discovered 
before  verdict,  would  be  regarded  by  our 
courts  as  an  inability  to  perform  his  duty,  and 
as  presenting  a  necessity  for  his  discharge, 
in  the  contemplation  of  the  statute,  it  is  not 
necessary  to  consider.  Whatever  may  be  the 
proper  interpretation  of  the  statute  in  this  re- 
g'ard,  it  is  obvious  that  it  does  not  expressly 
or  by  implication  narrow  the  powers  of  the 
court,  or  in  any  wise  abridge  any  discretion 
before  existing,  to  set  aside  jurors.  Nor  do  I 
think  that  the  power  of  the  court  in  this  re- 
g-ard  is  affected  by  the  provision  of  the  10th 
section  of  chapter  108  of  the  Code,  requiring 
the  twelve  selected  by  lot  to  constitute  the 
jury. 

Without  entering,  therefore,  into  a  consid- 
eration of  the  circumstances  under  which 
the  discharge  of  a  jury  at  the  instance  of  the 
prosecution  and  without  the  consent  of  the 
prisoner  would  or  would  not  result  in  a  dis- 
charge of  the  prisoner,  I  have  come  to  the 
conclusion  that  with  us  the  courts  have  the 
right,  in  their  discretion,  to  set  aside  jurors, 
on  the  score  of  incompetency,  propter  affec- 
tum, discovered  after  they  are  sworn,  on  the 
motion  or  with  the  consent  of  the  prisoner,  at 
any  time  before  verdict  rendered ;  and  at  the 
instance  of  the  commonwealth,  for  like  cause 
at  any  time,  when  the  discharge  of  the  jury 
-without  the  consent  of  the  prisoner  would  not 
result  in  a  discharge  of  the  latter. 

It  remains  to  be  considered  whether  the 
court  ought,  in  the  exercise  of  its  discretion, 
to  have  set  aside  the  juror  Flanagan  under 


the  circumstances  disclosed  in  the  priaoher'a 
first  bill  of  exceptions. 

I  have  already  expressed  the  opinion'  that 
there  was  nothing  in  the  conduct  of  the  pris- 
oner from  which  to  infer  a  waiver  of  his 
rights  ;  nothing  in  his  own  statements,  or  in 
those  of  his  witness,  to  justify  doubt  as 

709  *to  their  truth.     He  acted  promptly  on 
the  information  communicated  to  him 

by  Dawson,  and  pursued  exactly  that  course 
whiph  is  recommended  to  persons  in  his  sit- 
uation, by  the  court  in  the  case  of  McCorkle 
V.  Binns,  5  Binn.  R.  340.  That  was  an 
application  for  a  new  trial,  founded  on  the 
discovery  of  objection  to  a  juror  after  the 
trill  had  commenced,  but  before  the  verdict. 
The  court  said  that  the  defendant,  in  order 
to  entitle  himself  to  the  benefit  of  the  Objec- 
tion, should  have  disclosed  the  information 
promptly  to  the  court.  He  ought  not  to  have 
taken  the  chance  of  a  verdict  in  his  favor, 
and  kept  his  motion  for  a  new  trial  in  reserve, 
because  the  plaintiff  and  defendant  wei'e  then 
placed  on  an  unequal  footing.  ''I  mention 
this  (said  the  judge)  for  the  direction  of 
those  who  may  happen  to  be  in  like  circum- 
stances in  future."  The  inference  is  irresist- 
ible, that  had  the  defendant  acted  there  as 
the  prisoner  has  here,  he  would  have  obtained 
relief. 

The  only  circumstance  calculated  to  excite 
suspicion  that  the  prisoner  contemplated 
some  object  other  than  that  which  was  the 
ostensible  one  of  his  motion,  is  to  be  found 
in  the  answer  given  by  his  counsel  to  the 
enquiry  of  the  court,  how  the  place  of  Flana- 
gan should  be  supplied,  or  if  he  was  dis- 
charged from  the  jury,  what  should  or  could 
be  done ;  the  answer  which  was  given  being 
that  the  commonwealth  had  had  a  grand  jury, 
and  now  a  petit  jury,  and  must  remove  the 
difiSculty.  It  certainly  would  have  been  more 
courteous  to  the  judge  ;  it  would  have  stripped 
the  application  of  the  slightest  appear- 
ance of  any  wish  on  the  part  of  the  prisoner 
or  his  counsel  to  embarrass  the  proceedings, 
if  the  counsel,  instead  of  replying  as  he  did, 
had  proceeded  to  point  out  the  mode  by  which 
the  difficulty  suggested  by  the  question  of 
the  court  might  he  obviated.  But  it  is  diffi- 
cult to  conceive  on  what  principle  the  pris- 
oner's rights  could  be  compromited  by  such  a 
conversation.    Having  brought  to  the 

710  notice  of  *the  court  the  facts  upon  which 
he  supposed  his  rights  to  depend,   add 

having  founded  a  motion  on  those  facts,  I 
cannot  see  that  it  was  the  duty  of  the  pris- 
oner or  his  counsel  to  do  any  thing  more,  or 
how  we  should  be  justified  in  imputing  to  a 
failure  to  do  more  the  motive  to  gain  some 
ulterior  and  unfair  advantage.  The  answer, 
fairly  interpreted,  is,  "I  have  submitted  my 
rights  to  the  court ;  it  is  for  the  court  and 
not  for  me  to  pronounce  the  judgment  of  the 
law  upon  them,  and  to  consider  what  may  be 
the  legal  consequences  flowing  from  such 
judgment."  But  even  if  we  infer,  from  the 
course  of  the  prisoner's  counsel,  that  he  enter- 
tained some  hope  or  expectation  that  the 
granting  of  his  own  motion  by  the  court 
might  result  in  something  to  his  advantage 
besides  simply  procuring  the  substitution  of 
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another  juror  in  the  place  of  Flanagan,  still 
his  declining  to  point  out  a  mode  of  obviat- 
ing any  supposed  difficulty  could  not  have  the 
effect  of  withdrawing  or  altering  the  nature 
of  his  motion,  which  was  plain  and  unambig- 
uous. If  his  motion  had  been  simply  to  set 
aside  the  juror,  the  question  might  have 
arisejti  whether  granting  it  as  asked  might 
not  result  in  the  necessity  of  going  anew 
through  the  process  of  forming  an  entire 
jury ;  and  in  such  case,  and  in  order  to  obviate 
the  inconvenience  and  delay  consequent  on 
granting  the  motion,  it  might  have  been 
proper  in  the  court,  as  eleven  of  the  jury 
remained  free  from  exception,  to  have  placed 
the  prisoner  on  the  terms  of  consenting  that 
another  qualified  juror  should  be  sworn,  and 
that  he  with  the  eleven  others  should  proceed 
to  try  the  case.  But  the  motion,  as  has  been 
seen,  was  not  simply  to  set  aside  Flanagan, 
but  also  to  do  exactly  what  we  have  just  sup- 
posed the  court  might  have  required  the  pris- 
oner to  consent  to,  to  wit,  to  substitute 
another  juror  in  the  place  of  the  one  to  be  set 
aside.  Such  being  the  motion,  the  case  of 
Tooel,  already  cited,  furnished  a  prec- 

711  edent  *f or  the  course  to  be  pursued  by 
the  court.    The  swearing  of   another 

qualified  juror  in  the  place  of  Flanagan  could 
not  have  been  made  a  ground  either  for  a 
discharge  of  the  prisoner  or  a  new  trial. 

There  remains  yet  another  enquiry,  and 
that  is,  whether  the  objection  to  the  juror 
was  removed  by  his  statements  made  on  his 
second  examination  on  the  voir  dire. 

X  think  it  questionable  at  the  least,  whether 
the  juror  ought  to  have  been  subjected  to  such 
a  test.  Where  the  objection  to  the  juror  is 
founded  on  the  proofs  of  favor  deduced  from 
statements  alleged  to  have  been  made  by  him, 
his  denial  or  explanation  of  such  statements 
may  and  often  does  serve  to  satisfy  the  mind 
of  the  court  of  his  indifferency.  But  when, 
as  here,  the  law  attaches  a  presumption  of 
bias  or  favor  to  the  fact  of  the  juror's  hav- 
ing been  on  a  former  jury,  it  is  difficult  to 
conceive  of  any  statement  by  which  that 
presumption  can  be  wholly  removed.  For  if 
the  juror  on  his  examination  should  state  the 
only  fact  that  could  well  wholly  disprove  the 
formation  of  opinions  or  impressions  unfav- 
orable to  the  prisoner,  from  the  evidence 
given  before  the. grand  jury,  to  wit,  that  the 
indictment  was  found  and  returned  by  twelve 
of  the  grand  jury,  against  his  opinion  and 
consent,  he  would  at  once  show  himself  liable 
to  exception  on  the  part  of  the  prosecution, 
having  already  adjudged  the  prisoner  not 
guilty  on  the  ex  parte  showing  of  the  prose- 
cution, and  without  any  aid  from  the 
prisoner's  testimony.  And  even  upon  the 
concession  that  it  was  allowable  to  examine 
the  juror  on  trying  the  exception  to  him,  I 
should  doubt  whether  his  statements,  of  hav- 
ing paid  little  attention  to  the  testimony, 
and  of  being  governed  by  what  the  jurors 
said  as  well  as  what  was  testified  to  by  the 
witnesses,  accompanied  by  the  disclaimer  of 
having  formed  or  expressed  any  opinion  as 
to  the  guilt  or  innocence  of  the  accused, 

712  *were  such  as  ought  in  any  case   to  be 
received  as  a  sufficient  answer  to  the 


presumption  which  the  law  attaches  to  his 
position.  For  of  so  serious  a  character  is  the 
exception  to  a  petit  juror,  on  the  ground  of 
his  having  been  one  of  the  grand  jury  who 
found  the  bill,  that  according  to  Lord  Hale, 
it  is  an  offense  punishable  by  fine  for  a  man 
who  was  one  of  the  indictors,  and  who  was 
returned  as  one  of  the  petit  jury,  not  to  chal- 
lenge himself.  2  Hale  PI.  C.  309.  And  when 
I  look  to  the  whole  conduct  of  the  juror,  it 
seems  to  me  that  there  are  peculiar  circum- 
stances in  his  case  rendering  him  not  only 
liable  to  the  challenge  of  the  prisoner,  but 
also  exposes  him  to  the  just  censure  of  the 
court. 

On  his  second  examination  he  discloses  the 
fact  that  before  he  was  summoned  as  a  petit 
juror  he  had  in  a  conversation  with  Dawson 
told  him  that  the  sheriff  had  informed  taim 
(the  juror)  that  he  anticipated  difficult j  in 
getting  a  jury,  who  had  not  made  up  or 
expressed  an  opinion  ;  and  that  he  had  also 
said  to  Dawson  that  he  did  not  expect  to  be 
summoned,  as  he  was  on  the  grand  jury.  It 
appears  that  he  served  on  the  g^and  jury  on 
the  19th  of  September ;  and  yet  on  the  26th  of 
the  same  month,  only  one  week  thereafter, 
when  called  as  a  petit  juror  in  the  case,  not- 
withstanding his  recent  conversation  with 
Dawson  and  the  brief  interval  which  had 
elapsed  since  he  acted  as  a  grand  juror  in  the 
case,  he  failed  upon  his  voir  dire  to  disclose 
the  fact  that  he  had  been  on  the  grand  jnry, 
and  proved  himself  free  from  exception .  And 
upon  his  second  examination  he  still  failed 
to  assign  any  reason  or  give  any  explanation 
why  he  had  not  made  known  the  fact  of  his 
being  one  of  the  grand  jurors ;  but  opposes 
to  the  inference  of  his  having  prejudged  the 
case  which  the  law  deduces  from  the  capac- 
ity in  which  he  had  acted,  a  denial  of  having 
formed  any  opinion,  and  places  his  free- 
dom from  such  opinion  to  the  account 
713  *of  his  having  discharged  his  duties  as 
a  grand  juror  in  a  loose,  imperfect  and 
careless  manner.  I  cannot,  in  this  state  of 
things,  say  that  the  legal  presumptions 
against  his  fitness  and  competency  have  l>een 
removed.  Whatever  may  have  been  his 
motive,  I  cannot  say  that  he  appears  free 
from  all  exception.  I  hold  with  the  learned 
judge  who  delivered  the  opinion  of  the  court 
in  Clarke  v.  Goode,  6  J.  J.  Marsh.  R.  37,  that 
'*It  is  not  only  important  that  justice  should 
be  impartially  administered,  but  where  it  can 
be  effected  without  the  violation  of  any  rule 
of  propriety,  that  it  should  flow  through  chan- 
nels as  clear  from  suspicion  as  possible  *'  I 
cannot  recognize  the  justice  or  propriety  of  a 
rule  which  would  force  a  prisoner  against  his 
consent  to  enter  upon  the  hazard  of  a  trial 
by  a  juror,  standing  in  the  predicament  in 
which  the  juror  Flanagan  is  presented  by  the 
record  of  this  case.  And  I  think  the  prisoner 
is  entitled  to  a  new  trial. 

ALI^EN,  P.,  and  SAMUEI^S,  J.,  concurred 
in  the  opinion  of  Daniel,  J. 

MONCURE  and  LEK,  Js.,  dissented. 

Judgment  reversed,  and  new  trial  ^.warded^ 


772 


12  QRATT, 


Vaiden  V,  The  Commonweai,th. 


714,715,716,717 


714  *John8on  v.  The  Commonwealth. 

Three  Cases, 

Gary  v.  The  Same. 
Pan  key  v.  The  Same. 

April  Term,  1866,  Rlcliinond. 

Statute— Sale  of  Liquor  to  Slave— Qeneral  Written 
Conaent.*— A  lyaster  may  srlve  a  general  written 
consent  to  the  purchase  by  his  slave  of  ardent 
spirits  of  a  particular  person  ;  which  will  be  valid 
to  protect  the  seller  from  Incurring  the  penalties 
prescribed  in  the  Code,  ch.  104,  i  1,  p.  450.t 

These  were  indictments  in  the  Circuit  court 
of  Appomattox  county,  for  selling'  ardent 
spirits  to  slaves  without  the  written  permis- 
sion of  their  master.  The  facts  are  stated 
by  Judge  Allen  in  his  opinion.  Judgments 
having  been  rendered  against  the  parties, 
they  applied  for  writs  of  error,  which  were 
allowed. 

August  &  Randolph,  for  the  appellants. 
The  Attorney  General,  for  the   common- 
wealth. 

ALLEN,  P.  These  five  cases  present  sub- 
stantially the  same  question,  and  were  argued 
and  may  be  considered  together.  They  were 
presentments  found  ag'ainst  the  several 
plaintiffs  in  error  for  selling  ardent  spirits  to 
different  slaves  of  John  H.  Johnson,  without 
the  written  consent  of  the  master.  The  par- 
ties having  appeared  and  pleaded  not  guilty, 
the  court  proceeded  to  hear  and  determine 
the  cases  without  a  jury,  and  rendered  judg- 
ment in  each  case  for  twenty  dollars, 

715  *the  fine  imposed  by  law,  and  the  costs 
of   prosecution,    f^rom  the  certificate 

of  facts  in  each  case,  it  appeared  that  the 
commonwealth  proved  the  sale  of  the  ardent 
spirits,  as  charged  in  the  presentment ;  and 
thereupon  the  plaintiffs  in  error  in  their 
defense  produced  a  writing,  proved  to  have 
l>een  executed  and  delivered  to  them  by  the 
owner  of  the  slaves,  authorizing  them  to  sell 
to  his  slaves,  or  any  of  them,  merchandise 
or  liquor,  upon  the  responsibility  of  the  slaves 
purchasing.  The  sale  in  each  instance  was 
made  some  months  after  the  date  of  the  writ- 
ing ;  and  the  only  question  is,  whether  the 
master  could  give  such  a  general  authority 
to  sell  to  his  slaves,  so  as  to  protect  the  seller 
from  the  penalties  of  the  law. 

The  prosecutions  were  founded  on  the  Code, 
ch.  104,  g  1,  p.  459,  which  provides,  that  if 
any  person  sell  wine,  &c.,  to  a  slave  without 
the  written  consent  of  his  master,  he  shall 
forfeit  to  his  master  four  times  the  value  of 
the  thing  sold,  and  also  pay  a  fine  of  twenty 
dollars.    There  is  nothing  in  the  terms  of  the 

*See  generally,  monofirraphlc  note  on  "Intoxicating' 
Liquors**  appended  to  Thon  v.  Ck>m..  81  Qratt  887. 

tThe  act  says,  "If  any  person  sell  wine,  ardent 
spirits,  or  any  mixture  thereof,  or  any  other  intoxi- 
cating liquor,  to  a  slave,  without  the  written  consent 
of  his  master,  he  shall  forfeit  to  the  master  four 
times  the  value  of  the  thing  sold,  and  also  pay  a 
fine  of  twenty  dollars.*' 


act  which  requires  a  special  written  consent 
for  each  act  of  selling.  The  law,  thbugh 
intended  to  guard  the  interests  of  the  public, 
did  so  through  the  interests  of  the  owner. 
He  is  the  party  most  interested  in  preventing 
his  slaves  from  purchasing^  ardent  spirits, 
or  dealing  in  other  articles  with  third  per- 
sons ;  for  he  is  the  party  most  likely  to  be 
injured  by  such  acts.  When  therefore  he 
gives  his  written  consent,  whether  general  or 
limited,  the  requisitions  of  the  law  would 
seem  to  be  satisfied,  even  if  no  other  forfei- 
ture than  the  fine  to  the  commonwealth  were 
incurred.  But  the  act,  in  addition  to  the  fine 
to  the  commonwealth,  subjects  the  offender 
to  a  forfeiture  to  the  master  of  four  times 
the  value  of  the  thing  sold.  The  written 
consent  was  given  in  such  general  form  to 
relieve  the  owner  from  the  trouble  of  giving* 

such  consent  in  writing  for  every  pur- 
716      chase  or  sale  provided  for  in  the  *first 

and  second  sections  of  the  la^  under 
consideration.  He  intended  it  as  a  consent 
to  any  sale  as  long*  as  the  authority  was 
unrevoked,  and  could  not  be  injured  by  the 
seller  doing  what  he  had  expressly  permitted. 
But  unless  the  selling  was  such  a  violation 
of  his  rights  as  master,  as  subjected  the 
seller  to  the  forfeiture  to  the  amount  of  four 
times  the  value  of  the  thing  sold,  no  offense 
was  committed  against  the  public.  The  act 
complained  of  must  subject  the  offender  to 
the  forfeiture  as  well  as  the  fine.  And  if  no 
injury  is  done  to  the  owner,  there  is  no  offense 
against  the  public;  for  the  injury  to  the 
community  grows  out  of  the  improper  deal- 
ing with  the  slave  without  the  owner's  con- 
sent. 1  think  that  upon  the  facts  certified, 
no  offense  was  committed ;  and  that  judg- 
ment should  have  been  rendered  discharging' 
the  plaintiffs  in  error  from  the  prosectltion. 

The  other  judges  concurred  in  the  opinion 
of  Allen,  P. 

Judgment  reversed,    and    entered  for    the 
appellant. 


717       *Vaiden    v.  The  Commonwealth. 

April  Term,  18S6,  Richmond. 

I.  Crlminsl  Law— Appellate  Practice— Certllicatlen  off 
Evidence.*— A  bill  of  exceptions  in  a  criminal  case, 
upon  the  refusal  of  the  court  to  grant  a  new  trial, 
on  the  ground  that  the  verdict  is  contrary  to  the 
evidence,  is  to  be  framed  in  the  same  way  as  the 
bill  of  exceptions  in  civil  cases  to  the  like  refusal 
is  framed.  And  if  the  evidence  is  certified  instead 
of  the  facts  proved,  the  appellate  court  will  only 
look  to  the  evidence  introduced  by  the  common- 
wealth. 

•Crimiaal  Law— Appellate  Practice— Certlflcatlen  of 

Evidence.— Several  cases  cite  the  principal  case  as 
authority  for  the  statement  that,  in  a  criminal 
case,  where  the  evidence  is  certified  in  the  bill  of 
exceptions  taken  upon  the  refusal  of  the  court  to 
grant  a  new  trial  on  the  ground  that  the  verdict  lH 
contrary  to  the  weight  of  evidence,  the  appellate 
court  will  only  look  to  the  evidence  introduced  by 
the  commonwealth.    See  Qimmi  v.  Cullen,.20  Oratt. 
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a.  AppellAta  Practice— When  Jadffiiieiit   Reveraad.t— 

In  revlewlnff  the  jadflrment  of  the  court  below, 
the  appellate  court  will  not  reverse  the  judgment 
on  the  ffronnd  that  there  is  a  doubt  of  its  cor^ 
rectness;  but  it  must  be  satisfied  that  the  evidence 
is  plainly  insufficient  to  warrant  the  verdict. 

452:  Read  v.  Com.,  22Gratt  081;  State  v.  Thompson, 
21  w:  Va.  754. 

Appellftta  Practice— CertlflcAtlon  of  Evidence— When 
Jndffnient  Reversed— Old  Rule.— So  several  cases  cite 
the  principal  case  as  authority  for  what  is  known  as 
the  old  rule  in  Virsrinia,  i.  e.,  when  the  evidence 
Is  cierrtffled,  the  court  will  not  reverse  the  Judgment 
of  the  lower  court  unless,  on  rejecting*  all  the  parol 
evidence  of  the  acceptor  and  giving*  full  faith  and 
credit  to  the  adverse  party,  the  judgment  should 
still  appear  to  be  wrong*.  See  Bull  v.  Com.,  14  Gratt 
e»l;'Bank  v.  WaddiU,  Si  Gratt  476;  Proctor  v. 
Spratley,  78  Va.  254;  State  v.  Baker,  88  W.  Va.  837, 
10  S.  E.  Rep.  646. 

See  further,  on  this  point,  cases  and  foot-notes 
collected  in  foot-nots  to  Bull  v.  Com.,  14  Gratt.  618: 
foot-note  to  Gimmi  v.  Cullen,  90  GratL  441.  See  gen- 
erally, monographic  nots  on  "Bills  of  Exception" 
appended  to  Stoneman  v.  Com.,  25  Gratt.  887. 

Bills  of  Exception- Refusal  to  Certify  Facts.— For 
the  proposition  that  where  the  evidence  is  conflict- 
InfiT  the  court  may  refuse  to  certify  the  facts  proved, 
the  principal  case  was  cited  in  foot-note  to  Bull  v. 
Com.«  14  Gratt.  618;  foot-note  to  Caldwell  v.  Oraiff, 
21  Gratt  182. 

See  monoffraphlc  note  on  "Bills  of  Exception'* 
appended  to  Stoneman  v.  Com.,  25  Gratt  887. 

.  Same— Apparent  Certification  of  Pacts— Effect— In 

Read  V.  Com.,  22  Gratt  920,  it  was  said:  "Whether 
the  court  of  trial  Intended  to  certify  the  facts,  or 
the  evidence  only,  is  sometimes  a  doubted  ques- 
tion. In  form,  it  sometimes  appears  that  the  certif- 
icate is  one  of  facts:  whereas,  in  substance,  it  Is  a 
certificate  of  evidence  only;  and  so,  on  the  other 
hand,  it  may,  in  form,  appear  to  be  one  of  evidence 
only,  when  it  was  intended  to  be  one  of  facts. 
Each  case  must  depend  upon  Its  own  circumstances, 
and  the  appellate  court  must  determine,  as  well  as 
it  can.  what  is  the  character  of  the  certificate  in 
that  respect  On  this  subject,  see  Bennett  v.  Harda- 
way.  6  Munf.  125;  Jackson's  Adm'x  v.  Henderson, 
8  Leiffh  106;  Patteson  v.  Ford,  8  Gratt  18;  Vaiden't 
Ca$e,  19  Id.  717,  Where  the  matters  certified  in  form 
as  facts  are  in  any  respect  conflicting-,  it  is  evident 
that  the  certificate,  in  that  respect  at  least  is  of 
evidence  and  not  of  facts,  because  facts  cannot  be 
confiicting',  but  must  be  consistent  with  each  other." 
The  principal  case  was  also  cited  on  this  point  in 
R.  F.  &  P.  R.  R.  Co.  V.  Snead,  19  Gratt  854. 

t Appellate  Practice— When  Jodflrment  Reversed.— In 
reviewing'  the  judgment  of  the  court  below,  the 
appellate  court  will  not  reverse  the  judgment  on 
the  g'round  that  there  is  a  doubt  of  its  correctness, 
nor  merely  because,  if  upon  the  jury,  it  would  have 
ifiven  a  different  verdict;  but  it  must  be  satisfied 
that  the  evidence  is  plainly  insufficient  to  warrant 
the  verdict  The  principal  case  was  cited  as  au- 
thority for  this  proposition  in  Kates  v.  Com.,  17 
Gratt  561,  562,  and  foot-note  \  Oneale  v.  Com.,  17 
Gratt  601:  Kemp  v.  Com.,  18  Gratt  077;  Read  v. 
Com..  22  Gratt  025,  042,  and  foot-note\  Kimball  v. 
Friend,  05  Va.  144,  27  S.  E.  Rep.  001;  State  v.  Dono- 
hoo,  22  W.  Va.  766;  State  v.  Flanasran,  26  W.  Va.  120; 
Nuzum  V.  Pittsburgh,  etc.,  Ry.  Co.,  80  W.  Va.  240,  4 
S.  E.  Rep.  240. 


3.  Murder— Jastlflcatlon.t— On  a  trial  for  mnrder 
the  necessity  relied  on  to  justify  the  killing  must 
not  arise  out  of  the  prisoner's  own  miscondvct 

At  the  March  term  1%SS  of  the  Circuit  court 
of  Lunenburg*  county,  Ishman  W.  Vaiden 
was  indicted  and  tried  for  the  murder  of 
James  A.  Winn.  The  jury  found  him  g-uilty 
of  voluntary  manslaughter,  and  fixed  his  term 
of  imprisonment  in  the  penitentiary  at  four 
years  ;  and  the  court  sentenced  him  accord- 
ingly. 

After  the  verdict  was  rendered,  the  pris- 
oner moved  the  court  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the 
evidence ;  but  the  court  overruled  the  motion, 
and  the  prisoner  excepted. 

The  bill  of  exceptions  commences  by  stat-  0 
ing  that  on  the  trial  of  the  cause,  it  was 
proved  by,  &c.  and  then  states  the  name  of  a 
witness,  and  proceeds  to  give  his  statement ; 
and  so  it  proceeds,  giving  the  name  of  each 
witness  and  what  he  stated,  until  near  the 
close  of  the  bill  of  exceptions,  when  it  is 
stated  it  was  proved  by  several  witnesses, 
that  for  the  last  eighteen  months  or  two  years 
Winn  had  been  a  drinking-  man,  and  that 
when  drinking  he  was  a  quarrelsome, 
718  turbulent  *man;  though  some  reg-arded 
him  as  a  coward ;  and  that  Vaiden  was 
an  amiable  and  peaceable  man,  although  a 
drinking  man.  And  the  exception  then  con- 
cludes :  And  this  being  the  testimony  in  the 
case,  &c. 

The  first  witness  examined  for  the  com- 
monwealth, Pennington,  stated,  that  on  the 
night  of  the  29th  of  December  1854,  he  went 
to  the  house  of  the  prisoner,  to  the  wedding 
of  the  prisoner's  daughter,  and  got  there 
about  half  an  hour  after  nightfall.  That  he 
found  the  prisoner  and  the  deceased  playing- 
cards  when  he  arrived ;  and  that  they  con- 
tinued their  g-ame  from  twenty-five  to  thirty 
minutes  afterwards.  When  they  stopped 
playing,  Vaiden  said  to  Winn,  you  owe  me 
five  dollars,  which  Winn  did  not  deny,  but 
discovering  a  card  under  the  table,  accused 
Vaiden  of  putting-  it  there.  Vaiden  then  said 
he  had  not  put  it  there,  and  Winn  said  he  had 
not.  Winn  then  accused  Vaiden  of  having 
cheated  him.  Vaiden  said  he  had  not,  and 
Winn  called  him  a  damn'd  liar.  Mrs.  Vai- 
den, the  wife  of  the  prisoner,  taking-  hold  of 
Winn,  said  to  him,  I   thought  you  promised 

For  further  authority  on  this  subject,  see  cases 
and  footr-notee  referred  to  in  foot-note  to  Glmmi  t. 
Cullen,  20  Qratt.  442;  foot-note  to  Kates  ▼.  Com..  17 
Oratt  661;  monographic  notton  "Bills  of  Exception*' 
appended  to  Stoneman  v.  Com.,  25  OratL  887. 

triurder— Justification.- Several  cases  cite  the 
principal  case  as  authority  for  the  proposition  that 
on  a  trial  for  murder,  the  necessity  relied  on  to 
justify  the  killing  must  not  arise  out  of  the  pris- 
oner's own  misconduct.  See  Lewis  v.  Com.,  78  Va. 
784:  Honesty  v.  Com..  81  Va.  206,  286:  Gaines  ▼.  Com., 
88  Va.  608,  14  S.  E.  Rep.  875;  Clark  t.  Com..  00  Va. 
809,  18  S.  E.  Rep.  440;  Qray's  Case,  02  Va.  77&..22  S. 
£.  Rep.  868;  Jackson's  Case,  98  Va.  848,  86  S.  E.  Sep. 
487;  foot-note  to  Brls tow's  Case.  15  Oratt.  685. 

Homldde— Daty  to  Retreat— See  princii>al  case 
cited  in  State  v.  Cain,  20  W.  Va.  700;  6  Va.  Law 
Reg.  177.    See  monographic  note  on  "Homicide." 
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xne  to  have  no  fuss  here.  Winn  replied  that 
he  did  ;  and  at  the  instance  of  Mrs.  Vaiden, 
Winn  lef  t  immediatelj,  saying*  "good  night,*' 
and  went  into  the  yard.  He  remained  there 
some  five  minutes,  cursing  and  talking  loud, 
and  seemed  to  be  enraged  ;  but  witness  could 
not  distinguish  his  words,  the  door  being 
«hut.  Vaiden  thea  went  to  the  door  and  told 
Winn  he  owed  him  five  dollars,  and  Winn 
said  to  him,  Come  out  here,  you  damn'd  old 
rascal,  and  I  will  pay  you  your  five  dollars. 
Winn  then  came  and  asked  for  his  gun,  which 
George  Vaiden,  the  son  of  the  prisoner, 
handed  to  Mrs.  Vaiden  and  she  handed  it  to 
Winn  through  the  door.  At  this  time  this 
witness  and  Harding  left  the  house  and 
joined  Winn  in  the  yard.  Whilst  Winn 
was  talking  loudly  in  the  yard  and  before 
his  gun  was  handed   to    him,  Vaiden 

719  *took  up  his  gun  and  went  towards  the 
door ;  but  his  wife  persuading  him,  he 

Aet  his  gun  down. 

Witness  and  Harding  mounted  their  horses, 
and  in  company  with  Winn,  who  was  walk- 
ing, went  towards  the  gap  on  the  path  leading 
from  Vaiden's  house  to  the  main.  road. 
George  Vaiden  joined  them  a  few  yards  from 
the  house ;  and  as  the  party  were  going  to 
the  gap,  Winn  told  George  Vaiden,  that  if  he 
had  said  any  thing  to  hurt  his  feelings  or  his 
mother's,  he  asked  their  pardon ;  but  tell 
your  father,  a  damn'd  old  rascal,  that  the 
first  time  I  catch  him  out  of  his  plantation,  I 
will  flail  him  well.  The  whole  party  went 
through  the  gap,  and  George  Vaiden  put  up 
the  fence.  Witness  and  Harding  left  Winn 
and  George  Vaiden  outside  of  the  gap  in  not 
unfriendly  conversation  ;  Winn  telling  him 
the  particulars  of  a  fracas  he  had  recently  got- 
ten into  at  Lunenburg  court-house.  When 
witness  had  rode  about  a  quarter  of  a  mile 
from  the  gap  he  heard  a  gun  fire,  but  did  not 
return.  Witness  did  not  see  the  cap  taken 
off  Winn's  gun  before  it  was  handed  to  him  ; 
and  heard  no  one  tell  George  Vaiden  or  any 
one  else  to  take  it  off. 

Harding  proved  the  same  facts  as  Penning- 
ton, and  his  statement  as  to  the  taking  off 
the  cap  from  Winn's  gun  was  the  same.  He 
saw  and  heard  nothing  of  it. 

Dr.  Saunders,  another  witness  for  the  com- 
monwealth, was  called  to  see  Winn  as  a  phy- 
sician. Found  \^\xsL  dead  when  he  arrived, 
and  the  body  lying  in  the  comer  of  the  fence 
inside,  about  two  panels  from  the  gap  spoken 
of  by  Pennington.  Thought  he  must  have 
been  shot  at  a  distance  of  not  more  than  three 
feet.  Found  Vaiden  bleediog  from  a  wound 
on  the  forehead,  which  witness  thought  was 
inflicted  with  the  breech  of  a  gun.  Thinks 
Winn  must  have  inflicted  this  blow  after  he 
was  shot,  because,  if  inflicted  before,  such 
an  instrument  wielded  by  a  man  of  Winn's 
strength,  must  inevitably  have  crushed 

720  the  skull  of  *Vaiden.  The  body  of  the 
deceased  laid  where  he  died  until  the  in- 
quest was  held  the  next  day.  The  night  was 
cloudy,  but  the  moon  was  full ;  and  the  fig- 
ure of  a  man  could  be  distinguished  at  the 
distance  of  thirty  yards.  The  gap  was  two 
hundred  and  seventeen  steps  from  the  house. 

George  Vaiden,  another  witness  for  the 


commonwealth,  a  son  of  the  prisoner,  gave 
the  same  account  of  what  passed  at  the  house, 
and  to  the  time  Pennington  and  Harding  left 
him  and  the  deceased  at  the  gap,  as  was 
given  by  them.  He  further  stated,  that  after 
the  gap  was  put  up  he  and  Winn  stood  on 
the  outside  leaning  against  a  panel.  Winn 
had  his  side  face  towards  the  house,  and  was 
telling  witness  of  a  fracas  he  had  had  at 
lyunenburg  court-house,  when  he  suddenly 
exclaimed,  '*Tonder  comes  the  damn'd  old 
rascal,  and  I'll  flail  him  now  ;"  and  jumped 
over  the  fence,  and  clubbed  his  gun  soon  after 
he  jumped  the  fence,  in  both  hands,  about 
half  way  the  barrel,  and  rushed  upon  the  pris- 
oner. \s  Winn  jumped  over  the  fence,  wit- 
ness distinctly  heard  the  prisoner  tell  him 
not  to  approach  him ;  if  be  did,  he  would 
shoot  him.  Winn  did  not  stop,  but  rushed  on 
the  prisoner  with  his  gun  raised  in  both 
hands,  grasped  about  half  way  the  barrel. 
The  prisoner  stepped  back  one  or  two  steps ; 
and  when  Winn  got  within  a  few  feet  of  him, 
fired.  Winn  struck  the  prisoner  two  blows 
with  the  breech  of  his  gun  after  he  was  shot, 
and  then  staggered  back ;  and  then  both  of 
them  fell  together.  Witness  thinks  they 
closed,  and  that  Winn  pulled  the  prisoner 
down  with  him.  Witness  did  not  see  the 
prisoner  till  Winn  made  his  first  exclama- 
tion ;  and  when  witness  saw  him  he  was 
about  fifteen  feet  from  the  gap,  in  the  usual 
walking  path  from  the  house,  which  was  on 
the  north  edge  of  the  cart  path. 

Witness  took  the  cap  from  Winn's  gun  at 
the  suggestion  of  Reuben  Clarke, 
721  before  he  handed  it  to  his  ^mother  who 
hand€^d  it  to  Winn.  Does  not  think  any 
one  else  heard  Clarke,  who  spoke  in  a  low 
voice.  Prisoner  could  not  have  seen  him  take 
it  off,  as  a  door,  which  was  about  half  open, 
was  between  them. 

Benjamin  Yates,  another  witness  for  the 
commonwealth,  lived  about  five  or  six  hun- 
dred yards  from  Vaiden's  house.  The  next 
morning  Vaiden  came  to  the  house  of  witness, 
when  in  reply  to  a  remark  he  made,  witness 
asked  what  was  the  matter ;  and  the  prisoner 
said  he  had  killed  Jimmy  Winn.  Witness 
told  him  that  he  reckoned  not,  and  prisoner 
replied  that  he  had ;  and  said  there  was 
another  damn'd  rascal  in  the  neighborhood, 
who,  if  he  didn't  look  sharp,  would  be  killed 
too.  That  the  deceased  was  a  damn'd  'dog, 
and  ought  to  have  been  killed  twenty  years 
ago,  and  that  some  t>ody  had  to  do  it :  and 
didn't  witness  think  so.  Prisoner  told  wit- 
ness that  Winn  had  struck  him  two  blows 
over  the  head  before  he  shot  htm  ;  and  that 
both  he  and  Winn  were  tolerably  tight. 
Prisoner  looked  as  if  he  had  been  drinking  a 
good  deal  the  night  before,  but  was  not  drunk 
when  he  came  to  the  house  of  witness  in 
the  morning.  The  deceased  was  a  quarrel- 
some man  when  drunk,  and  for  the  last  eight- 
een months  or  two  years  had  had  a  great 
many  fracases.  He  could  manage  Vaiden 
easily.  He  was  a  large,  muscular  man,  about 
forty-two  years  of  age ;  and  Vaiden  a  small 
man,  about  sixty  years  old. 

Reuben  Clarke,  a  witness  for  the  prisoner, 
gave  substantially  the  same  account  of  what 
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occurred  in  the  house  as  the  ottier  witu esses, 
up  to  the  time  of  their  leaving^.  He  confirmed 
what  George  Vaiden  said  about  taking  off  the 
cap  of  the  gun  at  his  suggestion  ;  and  that  the 
prisoner  did  not  see  it  done.  He  states  that 
after  Winn  had  left  the  yard,  Vaiden  walked 
up  and  down  the  room,  and  asked  '*where  is 
George  ?**  two  or  three  times,  and  seemed 
uneasy.  He  then  took  his  gun  and  started 
out,  and  upon   Mrs.   Vaiden 's  asking 

722  *him  not  to  go  out,  he  said  he  would 
have    no    difficulty.    About   three    or 

four  minutes  after  Vaiden  went  out,  witness 
heard  the  report  of  a  gun,  and  went  out  to 
where  Winn  lay.  Winn  lived  about  twenty 
or  thirty  minutes.  Whilst  Mrs.  Vaiden  and 
witness  were  standing  near  Winn,  he  asked 
Vaiden  to  forgive  him.  Vaiden  did  not  ap- 
pear to  hear  him  at  first.  Winn  repeated  it, 
and  Vaiden  said  "All  right,"  or  something 
signifying  that  he  did  forgive  him. 
Vaiden 's  forehead  was  cut  about  three 
inches ;  and  he  said  that  Winn  had  struck 
him  there. 

Moremus,  another  witness  for  the  prisoner, 
his  son  in  law,  gave  substantially  the  same 
account  of  what  passed  in  the  house  as  the 
other  witnesses.  He  heard  and  knew  noth- 
ing at  the  time  of  the  taking  off  the  cap  from 
Winn's  gun.  His  account  of  Vaiden *s  going 
out  of  the  house  to  see  after  his  son  George, 
is  the  same  as  that  of  Clarke. 

The  prisoner  applied  to  this  court  for  a  writ 
of  error,  which  was  awarded. 

Howard,  for  the  prisoner. 
The  Attorney  General,  for  the  common- 
wealth. 

LEEJ,  J.  Upon  the  threshold  of  this  case 
we  are  met  with  the  objection  that  the  bill  of 
exceptions  taken  to  the  opinion  of  the  court 
overruling  the  motion  for  a  new  trial,  con- 
tains only  a  statement  of  the  evidence  given 
on  the  trial  of  the  cause,  and  not  a  certificate 
of  the  facts  proved  :  and  the  question  pre- 
sents itself,  whether  the  rules  by  which  this 
court  is  governed  when  reviewing  the  action 
of  a  Circuit  court  in  granting  or  refusing  a 
motion  for  a  new  trial  in  a  civil  cau^e,  apply 
also  in  criminal  cases ;  and  if  they  do,  we 
have  then  to  determine  the  true  character  of 
the  certificate  contained  in  the  bill  of  excep- 
tions, and  the  manner  in  which  the  same 
must  be  considered  in  the  present  case. 

723  *The  rule  propounded  by  this  court 
in  Bennett  v.  Hardaway,  6  Munf.  125, 

was  that  a  bill  of  exceptions  to  a  deci- 
sion of  the  court  below  upon  a  motion  for 
a  new  trial,  should  not  set  out  all  the 
evidence  given  upon  the  trial  of  the  cause  ; 
but  should  state  the  facts  which  appeared 
to  the  court  to  have  been  proved  by  the 
evidence.  The  principle  which  lies  at  the 
foundation  of  the  rule  is,  that  as  it  is 
the  function  of  this  court  to  pass  upon  the 
very  case  which  was  before  the  court  be- 
low, and  with  the  same  lights  and  the  same 
materials  by  which  to  form  its  judgment,  it 
cannot  have  that  case  and  those  lights  and 
materials  if  it  should  be  called  upon  to  pass 
on  the  weight  of  testimony  and  the  credibility 


of  witnesses.  The  court  below  has  the  wit- 
nesses before  it,  and  can  observe  their  man- 
ner and  demeanor  in  giving  their  testimony. 
This  court  only  sees  their  testimony  on  paper, 
and  has  not  the  same  means  of  judging  of 
the  weight  due  to  it,  and  of  the  credibility  of 
the  witnesses.  Hence  an  exception  taken  on 
such  an  occasion  should  not  be  so  framed  a& 
to  cast  upon  this  court  the  duty  of  judging  as 
to  the  credibility  of  the  witnesses  or  the 
weight  due  to  their  testimony.  And  it  would 
seem  that  the  reason  for  the  rule  applies  in 
all  its  force  in  criminal  cases.  In  these,  this 
court  can  no  better  nor  more  successfully 
perform  the  task  of  weighing  testimony  than 
it  can  in  civil  cases.  Its  inability  to  deter- 
mine the  credibility  of  witnesses  must  be  the 
same  in  both. 

Looking,  then,  to  the  bill  of  exceptions,  it 
would  seem  from  its  form  to  be  somewhat 
uncertain  whether  it  was  intended  by  the 
judge  to  be  a  certificate  of  the  facts  proved,  or 
merely  a  statement  of  the  evidence  on  both 
sides.  The  names  of  the  witnesses  are  all 
given,  excepting  those  who  were  called  to 
prove  the  habits  and  general  deportment  of 
the  prisoner,  and  the  deceased ;  and  each 
witness  is  stated  to  have  "proved"  what  is 

there  narrated.  But  the  exception 
724      concludes  *thus :  "And  this  being  the 

testimony  in  the  case,  the  jury  found, 
Stc.**  The  mere  form  of  the  certificate  in  a 
bill  of  exceptions  may,  it  is  true,  be  ex- 
tremely fallacious  for  it  may  profess  to  state 
the  facts  proved,  and  yet  in  effect  amount  only 
to  a  mere  statement  of  the  evidence.  Such 
was  the  certificate  in  the  case  of  Jackson's 
adm'r  v.  Henderson,  3  I^eigh  1%.  And  in 
any  case,  as  correctly  stated  by  Judge  Bald- 
win, in  Patterson  v.  Ford,  2  Gratt.  18,  33, 
whether  a  judge  means  to  certify  the  testi- 
mony of  a  witness  or  the  facts  which  he 
proves  in  the  shape  of  evidence,  is  a  matter 
that  depends  more  on  the  substance  than  the 
form  of  the  bill  of  exceptions.  If  we  exam- 
ine, then,  the  statement  which  follows  the 
name  of  each  witness  as  given,  we  will  find 
that  it  is  a  mere  narrative  of  his  testimony 
as  given  in  by  him  at  the  time.  In  some 
instances,  two  or  more  of  the  witnesses  speak 
as  to  the  same  circumstances,  but  do  not 
state  them  precisely  in  the  same  way.  Thus 
the  witness  Pennington  and  the  witnesses 
Clarke  and  Moremus  are  not  agreed  as  to 
whether  the  deceased  accused  the  prisoner  of 
putting  the  card  under  the  table  l>efore  or 
after  the  prisoner  claimed  the  five  dollars  of 
the  deceased.  Pennington  says  that  the  pris- 
oner claimed  the  five  dollars,  and  that  the 
deceased  then  discovered  the  card  under  the 
table,  and  accused  the  prisoner  of  putting  it 
there;  while  Clarke  and  Moremus  testify 
that  the  deceased  discovered  the  card  under 
the  table,  and  accused  the  prisoner  of  put- 
ting it  there,  before  anything  was  said  by 
the  prisoner  about  the  five  dollars.  So  in 
regard  to  the  material  fact,  whether  the 
blows  which  the  deceased  inflicted  upon  the 
prisoner  were  given  before  or  after  the 
prisoner  shot  the  deceased,  there  is  much 
uncertainty.  There  is  some  testimony  tend- 
ing to  show  that  the  blows  were  inflicted  be- 
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fore  the  shot,  while  the  testimony  of  George 

Vaiden  is  that  the  blows  were  struck  after 

the  shot ;  and  Dr.  Saunders,  another 

725  witness,  ^expresses  the  opinion  that  the 
mark  on  the  head  of  the  prisoner  must 

have  been  caused  by  a  blow  inflicted  after 
the  shot,  because  if  the  blow  had  been  given 
by  such  u  man  as  the  deceased  before  he  was 
shot,  it  must  inevitably  have  crushed  the 
skull.  So  the  witnesses  who  depose  as  to 
what  the  deceased  said  to  George  Vaiden 
about  his  father  when  they  were  going  away 
from  the  house,  do  not  agree  exactly  as  to 
what  the  deceased  did  say.  Other  discrepan- 
cies in  the  statements  of  the  different  wit- 
nesses might  be  noticed.  It  will  be  observed 
also,  that  with  regard  to  several  matters, 
some  of  the  witnesses  express  merely  the 
opinions  they  entertained  at  the  time  of  the 
trial,  without  undertaking  to  state  directly 
how  the  facts  really  were.  Now  the  facts 
and  circumstances  attending  the  occurrence 
must  of  course  all  harmonize  and  consist ; 
they  cannot  be  varied  according  to  the  vary- 
ing statements  of  the  witnesses;  nor  can 
they  be  made  to  depend  upon  the  correctness 
of  their  opinions,  or  the  logical  accuracy  of 
their  deductions.  Neither  is  this  court  much 
better  prepared  to  judge  of  the  weight  due  to 
their  opinions  than  of  the  credit  to  which 
their  statement  of  facts  may  be  entitled. 

It  seems  to  me  that  it  is  impossible  to  read 
the  bill  of  exceptions  without  seeing  that  it 
is  but  a  mere  detail  of  the  evidence  (as  the 
judge  terms  it  himself  in  the  concluding 
part  of  the  bill  of  exceptions)  given  in  the 
witnesses  at  the  trial,  excepting  only  the 
proofs  as  to  habits  and  deportment,  and  not 
a  certificate  of  the  facts  of  the  case.  That  it 
is  evidence  liable  to  be  impeached  by  the 
circumstances  of  the  transaction,  whether 
successfully  or  not,  and  which  it  was  the 
peculiar  province  of  the  jury  to  weigh  and 
consider,  cannot  be  doubted.  And  thus, 
according  to  the  test  prescribed  in  the  opin- 
ion of  Judge  Baldwin  in  Patterson  v.  Ford, 
2  Gratt.  18,  33,  the  matter  of  it,  however 
certified,  cannot  be  treated    as  facts 

726  proved  before  the  *jury.    In  the  case 
just  referred  to,  the  bill  of  exceptions 

was  held  not  to  have  been  well  taken,  and 
upon  comparing  it  with  that  in  the  present 
case,  it  will  be  found  (so  far  as  parol  testi- 
mony is  set  out)  very  nearly  to  resemble  it 
in  the  form  of  statement  and  the  manner  of 
the  certificate. 

Regarding  the  bill  of  exceptions  then  as 
not  well  taken  according  to  the  rule  of  Ben- 
nett V.  Hardaway,  we  must  reject  the  evi- 
dence on  behalf  of  the  prisoner,  and  examine 
the  case  upon  the  evidence  on  the  part  of  the 
commonwealth,  according  to  the  modifica- 
tion or  explanation  of  the  rule  established  by 
subsequent  cases.  Ewing  v.  Ewing,  2  Leigh 
337 ;  Green  v.  Ashby,  6  Leigh  135 ;  Rohr  v. 
Davis.  9  Leigh  30 ;  Pasley  v.  English,  5  Gratt. 
141 .  And  in  passing  upon  the  case  as  pre- 
sented by  the  evidence,  we  must  be  governed 
by  the  same  rules,  and  conform  to  the  same 
principles,  which  prevail  in  civil  cases.  In 
the  latter,  it  is  true  the  jury  are  to  weigh 
the  evidence  and  to  decide  according  to  its 


preponderance,  while  in  criminal  cases  it  has 
been  usual  for  the  courts  to  advise  the  jury 
to  require  clear  and  satisfactory  proof  of  the 
guilt  of  the  prisoner  before  they  bring  in  a 
verdict  of  conviction ;  and  if  they  entertain 
a  reasonable  doubt  of  his  guilt,  to  give  him 
the  benefit  of  the  doubt,  and  bring  in  a  ver- 
dict of  acquittal.  But  this  is  a  matter  for 
the  guidance  of  the  jury  in  the  performance 
of  their  especial  and  peculiar  function  of 
responding  to  the  questions  of  fact  involved , 
and  not  for  the  government  of  the  court 
before  which  the  trial  is  had,  in  reviewing 
the  action  of  the  jury,  and  still  less  for  that 
of  this  court  in  reviewing  the  action  of  that 
court.  This  court  can  only  enquire  whether 
the  verdict  is  warranted  bv  the  evidence 
before  it ;  it  certainly  cannot  enter  upon  an 
enquiry  whether  the  jury  should  not  have 
entertained  a  reasonable  doubt  of  the  guilt 
of  the  prisoner,  and  set  aside  the  verdict 

727  or  suffer  it  to  *stand,  according  to  the 
supposed   result  of  such  an  enquiry.' 

In  Grayson's  Case,  6  Gratt.  712,  723,  Judge 
Scott,  in  delivering  his  opinion,  in  which 
two  of  the  three  judges  who  sat  with  him 
expressed  their  entire  concurrence,  states  it 
as  a  proposition  deducible  from  the  decisions 
of  the  General  court,  that  motions  for  new 
trials  are  governed  by  the  same  rules  in 
criminal  as  in  civil  cases.  Judge  Lorn  ax, 
who  was  sitting  in  the  case,  also  concurred 
in  the  judgment  of  the  court,  and  in  the 
opinion  of  Judge  Scott,  excepting  that  he 
was  not  prepar^  to  admit  in  the  unqualified 
manner  therein  expressed,  an  analogy 
between  motions  for  new  trials  in  civil  cases 
and  similar  motions  in  criminal  cases.  He 
did  not  proceed  to  point  out  any  difference 
between  them,  and  all  I  apprehend  that  he 
meant  was  to  intimate  that  it  was  a  subject 
on  which  he  had  not  matured  his  opinion,  and 
did  not  deem  it  necessary  to  express  any 
upon  that  occasion.  I  have  been  able  to  find 
no  case  in  the  decisions  of  the  General  court, 
nor  has  any  ocpurred  in  this  court,  which 
establishes  any  different  rule  by  which  a 
motion  for  a  new  trial  in  a  criminal  case  is 
to  be  determined  from  that  which  would  pre- 
vail in  a  civil  case  ;  nor  do  I  think  any  sufii- 
cient  reason  can  be  shown  for  making  any 
distinction  between  them  in  this  respect. 

Now,  whatever  may  be  the  rule  in  cases 
where  the  bill  of  exceptions  is  well  taken, 
and  states  the  facts  proved,  and  not  the  evi- 
dence merely  ;  whether  in  such  case  the  appel- 
late court  would  be  influenced  by  the  opinion 
of  the  jury  and  of  the  inferior  court,  or  with- 
out regarding  it,  would  proceed  to  judge  for 
itself  originally,  and  determine  whether  the 
proper  inferences  and  conclusions  were  made 
and  drawn  from  the  facts,  according  to  the 
opinion  of  Judge  Allen  in  the  case  of  Slaugh- 
ter's adm'r  v.  Tutt,  12  Leigh  147,  and  as 
would  seem  to  have  been  done  in  the  case  of 
Governor  for  Fisher  v.  Vanmeter,   9 

728  Leigh  18,  there  can  be  no  *doubt   that 
where  the  court  has  to  pass  upon  the 

evidence  in  the  cause,  a  new  trial  ought  not  to 
be  granted  except  in  a  case  of  plain  deviation 
or  of  palpable  insufficiency  of  evidence  ;  and 
not  in  a  doubtful  case,   merely   because  the 
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court,  if  on  the  jury,  would  have  given  a 
different  verdict.  The  same  reasons  which 
led  to  the  establishment  ot  the  rule  in  Bennett 
v.  Hardaway,  would  apply  in  all  their  force 
when  the  court  is  called  upon  to  pass  upon  a 
motion  for  a  new  trial  upon  the  evidence 
against  the  exceptor,  and  would  forbid  its 
being  granted  except  in  a  case  of  plain  devi- 
ation. And  this,  I  think,  is  to  be  deduced 
from  the  decisions  of  this  court  and  the  opin- 
ions of  several  of  the  judges.  See  Rosa  v. 
Overton,  3  Call  309 ;  Brugh  v.  Shanks,  5  Leigh 
598 ;  Mays  v.  Callison,  6  Leigh  230 ;  Brown  v. 
Handley,  7  Leigh  119 ;  Mahon  v.  Johnston,  7 
Leigh  317 ;  Slaughter's  adm'r  v.  Tutt,  12 
Leigh  147.  And  this  has  been  clearly  recog- 
nized as  the  correct  rule  by  the  General  court 
in  criminal  cases.  Thus,  in  McCune's  Case, 
2  Rob.  R.  771,  it  was  held  that  although  where 
the  finding  of  the  jury  is  clearly  against  the 
evidence,  or  clearly  without  evidence  to  jus- 
tify it,  it  is  the  duty  of  the  court  to  set  the 
verdict  aside  upon  the  application  of  the  pris- 
oner, and  to  grant  him  a  new  trial ;  yet  if 
the  evidence  be  circumstantial,  and  the  court 
before  which  the  case  was  tried,  has  refused 
to  grant  a  new  trial,  the  verdict  should  not 
be  disturt)ed  by  the  appellate  court,  even  al- 
though in  the  opinion  of  that  court  the  evi- 
dence do  not  amount  to  very  clear  and  strong 
proof.  And  in  HiU's  Case,  2  Gratt.  594, 
McWhirt's  Case,  3  Gratt.  594,  and  Grayson's 
Case,  6  Gratt.  712,  it  is  declared  that  a  new 
trial  should  not  be  granted  merely  because 
the  court,  if  upon  the  jury,  would  have  given 
a  different  verdict ;  but  that  to  justify  the 
granting  of  a  new  trial,  the  evidence  should 
be  plainly  insufficient  to  warrant  the  finding 
of  the  jury.  In  Grayson 's  Case,  7  Gratt. 
729  613,  *there  had  been  two  trials  and  two 
convictions  ;  and  the  court  said  that  if 
in  their  opinion  the  evidence  made  even  a 
probable  case  of  guilt,  they  would  be  unwill- 
ing to  disturb  the  verdict ;  but  being  of  opin- 
ion that  the  testimony  was  not  only  not 
sufficient  to  prove  the  guilt  of  the  accused, 
but  that  it  was  hardly  sufficient  to  raise  a 
suspicion  against  him,  a  new  trial  was 
awarded. 

According  to  these  views  then,  this  case 
resolves  itself  into  an  enquiry  whether,  look- 
ing to  the  evidence  on  the  part  of  the  common- 
wealth, it  is  found  to  be  plainly  insufficient 
to  warrant  the  finding  of  the  jury  ;  for  if  not 
so  plainly  insufficient,  we  will,  not  be  justified 
in  granting  a  new  trial  even  if  we  should 
think  that,  had  we  been  upon  the  jury,  we 
might  have  found  a  different  verdict. 

The  fact  of  the  homicide  by  the  prisoner 
is  not  controverted,  and  the  jury  by  their 
verdict  have  ignored  the  malice  which  is  nec- 
essary to  constitute  murder*  and  have  con- 
victed the  prisoner  of  manslaughter.  But  it 
is  urged  on  his  behalf  that  the  killing  was 
clearly  in  self-defense,  and  that  upon  that 
ground  he  should  have  been  wholly  acquitted. 

When  a  man  is  assaulted  in  the  course  of  a 
sudden  brawl  or  quarrel,  he  may  in  some 
cases  protect  himself  by  slaying  the  person 
who  assaults  him,  and  excuse  himself  on  the 
ground  of  self-defense.  Before  a  party  thus 
assaulted,  however,  can  kill  his  adversary. 


he  must  have  retreated  as  far  as  he  safely 
could  to  avoid  the, assault,  until  his  further 
going  back  was  prevented  by  some  impedi- 
ment, or  as  far  as  the  fierceness  of  the  assaalt 
permitted.  He  must  show  to  the  jury  that 
the  defense  was  necessary  to  protect  his  own 
life,  or  to  protect  himself  against  grievous 
bodily  harm.  4  Black.  Comm.  184  ;  1  Hale 
P.  C.  481  et  seq. ;  1  Russ.  on  Cr.  661.  And 
with  regard  to  the  necessity  that  will 

730  justify  the  slaying  of  another  *in  self- 
defense,  it  should  seem  that  the  party 

should  not  have  wrongfully  occasioned  the 
necessity  ;  for  a  man  shall  not  in  any  case 
justify  the  killing  of  another  by  a  pretense 
of  necessity,  unless  he  were  without  fault  in 
bringing  that  necessity  upon  himself.  1 
Hawk,  P.  C.  ch.  10,  §  22,  p.  82  ;  1  Russ.  on 
Cr.  ^9 ;  1  Hale  P.  C.  405. 

Now,  it  appears  that  on  the  night  in  ques- 
tion the  deceased  was  at  the  house  of  the 
prisoner,  where  a  marriage  was  expected  to 
take  place ;  and  he  and  the  prisoner  were 
drinking  and  playing  cards  together.  An 
altercation  took  place  between  them,  growing 
out  of  the  deceased  charging  the  prisoner 
with  cheating.  The  wife  of  the  prisoner 
then  took  hold  of  the  deceased  and  reminded 
him  of  his  promise  to  have  no  ^*fus8*'  there. 
The  deceased  assented.  Immediately  bade 
**good  night,"  and  went  out  into  the 
yard.  There  he  remained,  however,  some 
five  mirutes,  apparently  enraged,  cursing 
and  talking  loudly.  While  he  was  thus 
engaged,  the  prisoner  took  up  his  gxin 
and  walked  towards  the  door,  but  was  in- 
duced by  his  wife's  persuasion  to  set  the 
gun  down.  After  he  went  out,  deceased  de- 
manded his  gun,  which  he  appears  to  have 
left  behind  him  in  the  house,  and  it  was 
handed  to  him  through  the  door  by  Mrs. 
Vaiden.  Deceased  then  went  away  on  foot 
in  company  with  two  other  persons,  who  rode 
away  on  horse  back,  and  George  Vaiden,  son 
of  the  prisoner,  went  with  them  as  far  as  the 
drawbars,  some  two  hundred  yards  from  the 
house,  for  the  purpose  of  letting  them 
through.  The  deceased  had  been  in  conver- 
sation with  George  Vaiden,  and  after  the 
party  went  through  the  gap,  he  continued 
the  conversation  with  him  as  they  both  stood 
together  on  the  outside  of  the  fence  leaning 
against  one  of  the  panels.  The  night  was 
cloudy,  but  the  moon  was  at  its  full,  and  the 
figure  of  a  man  could  be  distinguished  at 
the  distance  of  thirty  yards.    The  con- 

731  versation  between  *the    deceased  and 
George  Vaiden  was  of    no  unfriendly 

character,  and  had  changed  from  the  events  of 
the  evening  to  a  '^fracas"  which  the  deceased 
had  had  at  Lunenburg  court-house,  of  which 
he  was  giving  George  Vaiden  the  particulars. 
While  thus  engaged,  and  when  the  prisoner 
had  approached  within  fifteen  feet  of  where 
they  were  standing,  the  deceased,  according 
to  the  testimony  of  George  Vaiden,  suddenly 
exclaimed,  *' Yonder  comes  the  damned  old 
rascal,  and  1*11  frail  him  now,*'  jumped  over 
the  fence,  clubbed  his  gun  about  half  way  of 
the  barrel,  and  rushed  upon  the  prisoner, 
who  told  him  not  to  approach,  or  he  would 
shoot  him.    Deceased,  however,  did  not  stop. 
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and  the  prisoner  gpave  back  one  or  two  steps, 
and  when  the  deceased  got  within  a  few  feet 
of  him,  fired.  The  deceased  then  struck  the 
prisoner  two  blows  with  the  breech  of  his  grun, 
and  then  stagg-ered  back  and  fell  mortally 
wounded,  and  died  in  a  short  time  afterwards. 
.  Nor,  it  can  scarcely  be  said  that  the  hom- 
icide here  occurred  in  the  course  of  a  sudden 
brawl  or  quarrel.  The  altercation  had  taken 
place  at  the  house,  and  the  deceased  had 
gone  away,  to  all  appearances  peaceably, 
and  had  got  out  into  the  main  road,  and  here 
he  was  standing  conversing  quietly  with 
George  Vaiden,  when  the  prisoner  followed 
him  out :  and  this  must  have  been  between 
twenty  minutes  and  half  an  hour  after  the 
deceased  had  left  the  house ;  ample  time  cer- 
tainly for  the  irritation  of  the*  first  altercation 
to  have  subsided.  Still  less  can  it  be  said 
that  the  prisoner  was  wholly  without  fault  in 
bringing  the  necessity  of  killing  the  deceased 
upon  himself,  if  such  necessity  did  in  fact 
exist.  After  the  deceasecl  had  gone  away, 
why  should  the  prisoner  have  followed  him 
with  his  gun  ?  Why  go  out  at  all  ?  If  it  be 
said  that  the  prisoner  may  have  been  afraid 
his  son   might  receive  some  harm    at  the 

hands  of  deceased,  the  answer  is,  that 
732      there    was  *no  ground    for    any  such 

apprehension.  The  deceased  had  had 
no  altercation  with  the  son,  nor  had  the  latter 
participated  in  that  which  occurred  between 
him  and  the  prisoner.  And  if  it  be  supposed 
that  the  prisoner  might  have  thought  that 
possibly  his  son  might  undertake  to  resent 
the  insult  offered  to  his  father  by  the  deceased, 
and  then  be  brought  into  a  difficulty  with 
the  prisoner,  in  which  he  might  need  his 
assistance,  the  prisoner  could  not  but  have 
discovered  that  any  such  apprehension  was 
groundless ;  for  he  must  have  seen  when  he 
went  out,  and  before  he  was  observed  by  the 
deceased,  that  there  was  no  quarrel  between 
his  son  and  the  deceased,  and  that  they  were 
conversing  in  a  quiet  and  not  unfriendly 
manner..  He  could  discover  them  at  the  dis- 
tance of  thirty  yards,  and  yet  he  advanced  to 
within  about  fifteen  feet  of  them  before  he 
was  observed  by  the  prisoner.  That  he  went 
out  with  his  gun  with  the  expectation  of  an 
affray,  cannot  be  doubted,  and  it  is  far  more 
probabfe  that  his  object  was  to  provoke  one 
than  to  protect  his  son.  In  fact,  whilst  the 
deceased  was  still  in  the  yard,  and  the 
prisoner's  son  yet  in  the  house,  the  prisoner 
had  taken  up  his  gun  and  gone  towards  the 
door  unquestionably  with  a  hostile  purpose 
towards  the  deceased ;  but  had  yielded  to  the 
persuasion  of  his  wife,  and  set  the  gun  down. 
That  such  must  have  been  his  purpose  is  still 
further  evinced  by  what  he  said  to  the  wit- 
ness Yates  on  the  morning  after  the  occur- 
rence, when  he  informed  him  that  he  had 
killed  the  deceased.  He  added,  that  "there 
was  another  damned  rascal  in  the  neightK>r- 
hood,  who,  if  he  didn't  look  sharp,  would  be 
killed  too ;  that  the  deceased  was  a  damned 
dog,  and  ought  to  have  been  killed  twenty 
years  ago,  and  that  some  body  had  to  do  it." 
And  he  asked  the  witness  if  he  didn't  think 
so  ?  This  was  early  in  the  morning,  but  the 
prisoner     was     sober;    and    it    reflects    a 


733  .  strong  light  upon  the  true  character  *of 

the  occurrences  of  the  previous  eve- 
ning, and  the  motives  and  conduct  of  the 
prisoner.  It  tends  to  show  that  the  necessity 
for  slaying  the  deceased,  if  such  necessity  lay 
upon  the  prisoner,  was  of  his  own  seeking, 
and  self  imposed.  He  made  no  allusion  in 
this  conversation  to  any  peril  of  his  life  in 
which  he  was  placed  by  the  assault  made  upon 
him  by  the  prisoner,  though  he  did  say  that 
the  prisoner  had  struck  him  two  blows  on  the 
head  before  he  shot  him.  The  necessity 
which  seemed  at  that  time  to  be  impressed 
upon  his  mind,  was  rather  that  of  ridding 
the  community  of  one  whom  although  at  that 
moment  lying  stiff  and  cold  in  death  on  the 
ground  in  a  fence  corner,  and  slain  by  his 
hand,  he  stigmatized  as  a  damned  dog  that 
ought  to  have  been  killed  twenty  years  before, 
than  of  taking  his  life  for  the  purpose  of 
avoiding  imminent  danger  of  death  to  him- 
self. 

Considering  the  whole  conduct  of  the 
prisoner  on  the  evening  in  question  in  con- 
nection with  the  state  of  feeling  which  he 
avowedly  entertained  towards  the  deceased, 
I  think  it  very  difficult  to  say  that  he  was 
free  from  fault  upon  that  occasion,  or  that 
his  case  comes  within  the  rules  which  renders 
homicide  justifiable  or  excusable  on  the 
ground  of  necessary  self-defense.  Nay,  if 
the  jury  had  gone  further  and  found  the  pris- 
oner guilty  of  murder,  it  might  be  a  matter 
of  grave  consideration  whether  the  verdict 
could  have  been  disturbed  upon  the  ground 
that  there  was  no  sufficient  evidence  of  the 
malice  which  is  necessary  to  constitute  that 
crime.  Certainly,  I  am  not  prepared  to  say 
that  this  verdict  is  a  plain  deviation  from 
right  and  justice,  and  that  the  evidence  is 
clearly  insufficient  to  warrant  it. 

In  conclusion,  I  would  remark  that  it  can 

scarcely  be  doubted  the  exact  weight  due  to 

the  testimony  of  George  Vaiden  must  have 

been  matter  of  serious  consideration   with 

the  jury.     He  was  the    only  person 

734  *who  was  present  at  the  time  the  hom- 
icide was  committed,  and  he  was  called 

as  a  witness  almost  as  a  matter  of  necessity. 
But  he  was  the  son  of  the  prisoner,  and  of 
course  under  the  strongest  inducements  to 
make  his  account  of  the  occurrence  as  favor- 
able to  his  father  as  he  could ;  and  there 
would  seem  to  be  some  apparent  discrepancy 
between  his  account  of  the  manner  in  which 
the  affray  took  place,  and  the  spot  at  which 
the  death  wound  was  inflicted,  and  circum- 
stances proved  by  himself  and  others.  It  is 
certainly  true  as  a  general  rule,  that  a  party 
is  not  permitted  to  impugn  the  credibility  of 
a  witness  called  by  himself,  by  general 
evidence  showing  him  to  be  unworthy  of 
belief.  There  are  exceptions,  however,  to 
the  rule,  as  in  the  case  of  a  subscribing  wit- 
ness whom  the  law  obliges  the  party  to  call. 
Whether  the  case  where  there  is  but  a  single 
witness  present  at  the  homicide,  and  who  is 
therefore  called  on  behalf  of  the  common- 
wealth in  a  prosecution  for  murder,  should 
constitute  another  exception,  as  argued  by 
the  attorney  general,  I  undertake  to  express 
no  opinion.    But  in  any  case,  the  party  call- 
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ing*  a  witness  may  give  evidence  in  direct  con- 
tradiction of  what  he  has  testified  ;  and  not 
only  where  the  witness  was  innocently  mis- 
taken, but  even  where  the  evidence  may  have 
the  effect  collaterally  of  showing*  that  he  was 
unworthy  of  belief.  1  Green  1.  Sv.  §  443,  and 
cases  cited  in  the  note.  I  forbear,  however, 
to  dwell  upon  this  point,  because  in  the  view 
I  have  already  taken,  the  result  must  be 
unfavorable  to  the  prisoner  ;  and  it  is  there- 
fore unnecessary  to  determine  whether  there 
is  not  such  necessity  for  passing  on  the 
weight  due  to  the  testimony  of  the  witness, 
George  Vaiden,  as  would  according*  to  the 
rule  preclude  the  court  from  undertaking*  to 
review  the  action  of  the  jury  and  of  the 
court  below. 


I  think  no  suflScient  reason  is  shown 
735.     for  disturbing  *the  verdict  of  the  jury, 
and  am  of  opinion  to  affirm  the  judg- 
ment. 

ALLEN,  P.,  and  MONCURE  and  SAM- 
UELS, Js. ,  concurred  in  the  opinion  of  Lee, 
J. 

DANIEL,  J.f  dissented.  He  regarded  the 
certificate  of  the  judge  of  the  Circuit  court  as 
a  certificate  of  facts ;  and  thought  that  the 
facts  proved  a  case  of  homicide  in  self- 
defense. 


Judgment  affirmed. 
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ADMINISTRATION. 

1.  If  a  County  court  commits  an  estate  to 
a  sheriff  for  administration  before  the  ex- 
piration of  three  months  from  the  death  of 
the  testator  or  intestate,  the  act  is  not  void 
but  voidable. 

Hutcheson,    sheriff,    adm'r    8tc.    v, 
Priddy,  85 

2.  In  such  a  case,  the  County  court  hav- 
ing general  jurisdiction  to  grant  adminis- 
tration, the  act  of  the  court  in  committing 
the  estate  to  the  sheriff,  cannot  be  ques- 
tioned in  any  collateral  proceeding. 

Idem,        85 

3.  An  estate  having  been  committed  to 
the  sheriff,  the  County  court  cannot  grant 
the  administration  to  a  distributee  without 
notice  to  the  sheriff  of  the  application. 

Idem,        85 

4.  It  is  not  imperative  on  the  County 
court  to  grant  administration  to  a  distrib- 
utee, after  the  estate  has  been  committed 
to  the  sheriff;  but  there  is  a  legal  discre- 
tion in  the  court.  Idem,        85 

ADVANCKMBNTS. 

1.  Advancements  to  children  are  not 
brought  into  hotchpot  for  the  benefit  of  the 
widow :  She  is  only  entitled  to  share  in  the 
estate  of  the  intestate  of  which  he  died 
possessed. 

Knight  &  wife  v.  Oliver.  &  als.,  33 

2.  The  slaves  allotted  to  the  widow  are 
not  a  part  of  the  distributable  surplus,  to 
be  divided  among  the  children  at  the  death 
of  the  intestate;  and  a  child  refusing  to 
bring  his  advancements  into  hotchpot  upon 
the  first  division,  is  not  thereby  precluded 
from  claiming  his  share  in  the  division  of 
the  dower  slaves.  Idem,        33 

3.  Quaere :  If  this  right  to  postpone  his 
election  whether  or  not  he  will  take  a  share 
of  the  estate,  exists  as  to  any  estate  other 
than  the  dower  slaves.  Idem,        33 

4.  A  child  having  received  advancements 
and  refused  to  share  in  the  first  division, 
but  claiming  to  share  in  the  division  of  the 
dower  slaves,  is  to  be  charged  with  interest 
on  his  advancements  or  their  value,  from 
the  death  of  the  intestate  to  the  date  of  the 
division.  And  if  the  principal  and  interest 
of  his  advancements  exceed  the  amount  re- 
ceived by  the  other  children,  he  is  then  to 
be  charged  with  interest  on  such  excess 
from  that  time  to  the  period  of  the  second 
division.  But  having  elected  not  to  come 
in  on  the  first  division,  if  his  advancements, 
with  interest  thereon,  were  not  equal  to  the 
shares  of  the  other  children  in  that  divi- 
sion, he  is  not  to  have  the  deficiency  made 
up  on  the  second  division.  Idem,        33 


5.  Advancements  made  by  a  testator  in 
his  lifetime  are  not  to  be  taken  into  ac- 
count in  fixing  the  proportion  of  the  debts 
of  the  testator  which  each  devisee  and 
legatee  is  to  pay,  though  they  are  directed 
to  be  charged  to  them  in  the  distribution  of 
the  residuum  of  the  estate. 

Gaw  V,  Huffman,  628 

AGENTS. 
See  Principal  and  Agent. 

ALEXANDRIA. 

The  act  of  5  George  2,  ch.  7,  {  4,  subject- 
ing lands,  slaves,  &c.,  in  the  colonies,  to 
the  payment  of  debts,  was  the  law  of  Alex- 
andria county  in  the  district  of  Columbia 
from  June  14th,  1812. 

Suckley's    adm'r    v,    Rotchford    8l 
als.,  60 

ALIENS. 

1.  A  subject  and  citizen  of  Great  Britain 
purchased  land  in  Virginia  in  1793;  and  he 
lived  until  1818.  By  the  treaty  of  1794  be- 
tween Great  Britain  and  the  United  States, 
he  was  entitled  to  hold  the  land ;  and  no 
proceeding  having  been  instituted  during 
the  war  of  1812  to  escheat  it,  that  war  did 
not  divest  his  rights,  but  the  land  descended, 
on  his  death,  to  his  heirs. 

f^iott  &  als.  V,  The  Commonwealth,  564 
738         *2.  In  a  case  of  escheat  between  the 

heirs  of  the  alien  and  the  common- 
wealth, both  parties  claiming  under  the 
same  person,  and  the  inquisition  referring 
to  a  deed  to  the  alien  for  the  land  as  re- 
corded in  the  county  of  K,  an  office  copy  of 
said  deed  is  evidence  for  the  heirs,  though 
it  was  not  recorded  on  proper  proof. 

Idem,        564 

AMENDMENTS. 

1.  A  judgment  by  confession  entered  by 
mistake  of  the  clerk,  instead  of  a  judgment 
by  nil  dicit,  cannot  be  corrected  at  the  next 
term  of  the  court  under  either  the  Ist  or  5th 
sections  of  ch.  181  of  the  Code,  p.  680. 

Richardson's  ex'x  &  al.  v.  Jones,        53 

2.  In  an  action  of  debt,  the  common  order 
is  confirmed  at  rules  irregularly;  the  de- 
fendant having  pleaded  to  a  part  of  the 
plaintiff's  demand.  The  irregularity  can- 
not be  corrected  at  rules. 

Southairs   adm'r  v.  The  Exchange 
Bank  of  Va.,  312 

3.  An  irregularity  committed  at  rules 
may  be  corrected  at  the  next  term  of  the 
court;  and  the  plaintiff  may  be  allowed  to 
withdraw  a  defective  replication,  and  reply; 
and  if  the  plea  filed  at  rules  does  not  go  to 
the  plaintiff's  whole  demand,  he  may  sign 
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judgment  for  so  mtich  as  is  not  covered  by 
the  plea.  Idem,        312 

APPELLATE  COURT. 

1.  Plaintiffs  demur  to  pleas;  and  the  de- 
murrer is  sustained ;  but  upon  appeal  the 
judgment  is  reversed.  The  cause  will  be 
sent  back,  with  directions  to  permit  the 
plaintiffs  to  withdraw  their  demurrer  and 
reply,  if  they  shall  ask  leave  so  to  do. 

Hamtramck   v.    Selden,   Withers  & 
Co.,  28 

2.  A  decree  that  a  married  woman  shall 
convey  her  land  with  general  warranty, 
though  erroneous,  is  no  cause  for  reversing 
the  decree,  as  under  the  statute  the  war- 
ranty will  not  bind  her.  Code,  ch.  121,  { 
7,  p.  514. 

Clarke  8l  als.  v.  Reins,  96 

3.  Several  instructions  are  given  to  the 
jury,  in  the  last  of  which  a  fact  is  assumed 
which  is  properly  for  the  determination  of 
the  jury.  The  previous  instructions,  how- 
ever, had  submitted  that  fact  to  the  consid- 
eration of  the  jury,  so  that  there  could  be 
no  doubt  on  their  minds  as  to  the  meaning 
of  the  court  in  the  last  instruction.  The 
law  having  been  correctly  stated,  the  judg- 
ment will  not  be  reversed. 

Harvey  A  al.  r.  Epes,  153 

4.  Where  irregularities  at  rules  are  cor- 
rected in  court,  and  the  pleadings  there 
made  up,  the  defendant  is  entitled  to  a 
continuance  of  the  cause  as  of  right,  if  he 
demands  it.  But  if  instead  of  asking  for  a 
continuance,  he  asks  that  the  cause  may  be 
sent  back  to  rules,  and  excepts  because  his 
motion  is  overruled,  the  appellate  court 
cannot  reverse  the  judgment  because  the 
court  required  him  to  proceed  to  trial. 

Southall's  adm'r  v.   The  Exchange 
Bank  of  Va. ,  312 

5.  In  reviewing  the  judgment  of  the  court 
below  in  a  case  of  murder  or  manslaughter, 
the  appellate  court  will  not  reverse  the 
judgment  on  the  ground  that  there  is  a 
doubt  of  its  correctness ;  but  it  must  be  sat- 
isfied that  the  evidence  is  plainly  insuffi- 
cient to  warrant  the  verdict. 

Vaiden's  Case,        717 

6.  What  should  be  done  by  the  appellate 
court  upon  reversing  an  order  of  the  County 
court  on  an  application  by  a  purchaser  at  a 
tax  sale  to  have  the  survey.  See  Tax 
Sales,  No.  4,  and 

Delaney  v.  Goddin,  266 

APPELLATE  JURISDICTION. 

1.  There  may  be  an  appeal  by  the  justice 
from  an  order  of  the  Circuit  court  prohibit- 
ing his  proceeding  to  try  a  party  for  the 
violation  of  a  city  ordinance. 

Mayo,  mayor,  v.  James,  17 

2.  An  execution  is  for  less  than  five  hun- 
dred dollars,  biit  it  is  levied  on  a  slave 
allotted  to  a  widow  at  a  valuation  above 
that  sum.  She  having  obtained  an  injunc- 
tion to  the  sale  under  the  execution,  which 
was   afterwards  dissolved.     Quaere:  If  the 


Supreme  court  of  appeals  has  jurisdiction. 
Snoddy  v.  Haskins  8l  als.,  36$ 

3.  If  an  appeal  from  an  interlocutory 
order  or  decree  is  allowed,  and  the  Court  of 
appeals  is  of  opinion  that  the  cause  should 
have  been  proceeded  in  further  before  the 
appeal  was  allowed,  it  will  be  dismissed  as 
improvidently  awarded. 

Hughes  &  wife  v,  Johnston,  479 

4.  In  a  bill  to  confirm  the  sale  of  infants' 
land,  which  is  decreed  in  1836;  the  cause  is 
continued  without  any  thing  further  being 
done  until  1853 ;  and  then  an  appeal  is  taken 
from  the  decree  of  1836.  It  was  improvi- 
dently allowed,  and  should  be  dismissed. 

Idem,        479 

ASSETS. 

In  favor  of  a  judgment  creditor  of  a  de- 
ceased debtor,  his  real  estate  was  not  merely 
a     secondary     fund    for    the    payment    of 
debts,  under   the    act  of  5  George  2, 
739      *ch.  7,  {  4 ;  but  the  real  and  personal 
estate  was  equally  liable. 
Suckley's    adm'r    v.    Rotchford    & 
als. ,  60 

ASSIGNMENTS. 

1.  Under  a  mutual  mistake  as  to  the  pro- 
portion of  the  debts  of  the  testator  which 
a  legatee  was  bound  to  pay  to  the  executor, 
the  legatee  assigned  the  legacy  to  the  ex- 
ecutor for  the  payment  of  the  amount  for 
which  she  was  supposed  to  be  liable.  The 
assignment  will  only  be  allowed  to  stand 
as  a  security  for  the  true  amount  for  which 
the  legatee  is  liable. 

Gaw  V,  Huffman,  62S 

2.  The  legacy  not  being  payable  until  the 
termination  of  a  life  estate,  and  the  legatee 
being  very  needy;  on  that  ground  too,  the 
assignment  will  be  held  only  as  a  security 
for  the  amount  due  from  the  legatee  to  the 
executor.  Idem,        628 

ATTACHMENTS. 

1.  W  living  in  Virginia,  determines  to 
remove  to  another  state ;  and  in  pursuance 
of  that  purpose,  leaves  the  place  where  he 
has  resided,  and  proceeds  directly  to  the 
place  where  he  intends  to  reside.  He  is  a 
nonresident  of  the  state,  in  the  sense  of  the 
attachment  law,  directly  he  commences  his 
removal,  and  before  he  gets  beyond  the 
limits  of  the  state. 

Clark  V.  Ward  &  als.,  440 

2.  The  endorsement  on  the  process  of  at- 
tachment not  mentioning  or  describing  real 
estate,  the  attachment  does  not  operate  upon 
any  such  estate.  Idem,        440 

3.  The  attachment  is  served  upon  trustees 
in  a  deed  of  trust  for  the  payment  of  cer- 
tain debts,  and  among  them  are  the  debts 
due  to  the  plaintiff  in  the  attachment. 
There  could,  therefore,  be  no  surplus  in 
the  hands  of  the  trustees  until  the  plain- 
tiff's debts  were  paid,  and  consequently 
there  can  be  no  surplus  in  their  hands  lia- 
ble to  his  attachment.  Idem,        440 

4.  It  seems  that  the  statute  in  relation  to 
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attachments  at  law  refers  to  debts  due  from 
the  garnishee  to  the  defendant  -at  the  time 
of  the  service  of  the  process  npon  the  gar- 
nishee. 

fialt.  A  Ohio   R.    R.    Co.    v.   Galla- 
hue's  adm'rs,  655 

5.  Quaere:  Whether  the  statute  operates 
at  law  upon  debts  which,  though  contracted 
at  the  time  of  the  service  of  the  attachment 
upon  the  garnishee,  are  not  then   payable. 

Idem,        655 

6.  The  debt  due  from  the  garnishee  being 
only  payable  upon  a  release  under  seal  of 
all  claims  arising  out  of  the  contract  in 
which  the  debt  originated,  there  can  be  no 
judgment  against  the  garnishee  until  the 
release  is  executed. 

Bait.  A  Ohio  R.  R.    Co  .  v.    McCul- 
lough  8t  Co.,  595 

7.  A  corporation  may  be  summoned  and 
proceeded  against  as  a  garnishee,  upon 
proceedings  under  the  Code,  ch.  151,  {  2,  p. 
601. 

Bait.  A   Ohio   R.    R.   Co.  v.  Galla- 
hue's  adm'rs,  655 

8.  Where  a  corporation  is  proceeded 
against  as  a  garnishee,  its  answer  is  to  be 
received  in  the  only  mode  in  which  a  cor- 
poration can  answer,  under  its  corporate 
seal.  Idem,        655 

9.  The  answer  of  the  garnishee  speaks  of 
debts  due  from  him  to  the  defendant  at  the 
date  of  the  service  of  the  attachment ;  the 
verdict  of  the  jury  impaneled  in  the  cause, 
speaks  as  to  a  later  date.  The  verdict  is 
no  reply  to  the  answer,  and  should  be  set 
aside.  Idem,        655 

10.  The  lien  of  a  fieri  facias  issued  and 
returned  before  the  issue  of  an  attachment, 
has  priority  over  the  attachment  lien. 

Pnryear  v.  Taylor,  401 

AWARDS. 

1.  An  order  of  reference  is  made  in  a 
pending  action  of  ejectment,  by  the  terms 
of  which  all  matters  in  difference  between 
the  parties  are  submitted  to  the  final  arbit- 
rament of  the  arbitrators  chosen.  But  this 
order  is  made  in  pursuance  of  an  agreement 
in  writing  under  seal,  between  the  same 
parties,  to  refer  the  single  question  of  the 
value  of  the  land  in  controversy :  the  de- 
fendant agreeing  to  give  to  the  plaintiffs 
for  the  land,  the  price  fixed  upon  it  by  the 
arbitrators.  The  order  of  reference  is  to 
be  construed  with  reference  to  the  agree- 
ment ;  and  therefore  the  award,  which  only 
fixes  the  value  of  the  land  in  controversy, 
is  in  conformity  to  the  submission. 

Clarke  8t  als.  v.  Reins,  98 

2.  Certain  legal  questions  are  submitted 
by  parties  to  a  controversy  to  an  arbitrator, 
and  they  agree  to  be  bound  by  the  ward. 
Upon  a  suit  being  afterwards  instituted  by 
one  of  the  parties  against  the  other,  in  re- 
lation to  the  subject  matter  of  the  submis- 
sion, the  award  of  the  arbitrator  deciding 
the  questions  submitted  to  him,  is  the  law 
of  the  case. 

LfUnsford  v.  Smith,  554 


BAILMENT. 

Contractors  on  a  railroad  hire  slaves 
740  *for  a  year  to  work  on  the  road  in  the 
county  of  A.  They  take  them  to  the 
adjoining  county  of  C,  and  employ  them  on 
the  road  in  that  county ;  and  whilst  there 
they  take  sick  and  die,  held : 

1st.  This  removal  of  the  slaves  from 
itie  county  of  A  to  the  county  of  C,  is  not 
of  itself  a  conversion  of  the  slaves  to  their 
own  use  by  the  contractors,  whereby  they 
became  immediately  liable  to  the  owner 
for  the  value  of  the  slaves  in  the  event  of 
their  death,  whether  occasioned  by  such 
wrongful  act  or  not. 
Harvey  A  al.  v.  Epes,  153 

2d.  But  if  the  death  of  the  slaves  was 
occasioned  by  the  wrongful  act  of  remov- 
ing and  working  them  in  the  county  of 
C,  then  the  said  act,  in  connection  with 
the  death  of  the  slaves,  was  a  converjlon 
of  them  by  the  contractors  to  their  use» 
and  made  them  liable  for  the  value  of  the 
slaves,  either  in  case  or  trover.  And  the 
slaves  having  died  whilst  they  were  em- 
ployed in  C,  the  burden  of  showing  that 
their  death  was  not  occasioned  thereby 
devolves  upon  the  contractors. 

Idem,        153 

3d.  Whether  the  removal  of  the  slaves 
to  the  county  of  C  was  or  was  not  a  con- 
version, depending  upon  whether  or  not  it 
occasioned  their  death,  the  implied  waiver 
of  the  owner  of  the  slaves,  of  the  obliga- 
.  tion  by  the  contractors  to  work  them  in 
the  county  of  A,  cannot  be  inferred  from 
facts  which  transpired  before  the  death 
of  the  slaves.  Idem,        153 

4th.  The  acceptance,  by  the  owner  of 
the  slaves,  of  the  hires  up  to  the  time  of 
their  death,  having  been  after  the  insti- 
tution of  the  action  to  recover  their  value^ 
and  whilst  the  said  action  was  vigorously 
prosecuted,  was  not  a  waiver  in  law  of 
the  conversion.  Idem,        153 

BALTIMORE  &  OHIO  R.  R.  CO. 

The  Baltimore  A  Ohio  R.  R.  Co.  is  a  cor- 
poration of  the  state  of  Virginia ;  and  al- 
though its  principal  office  is  in  Maryland, 
and  its  principal  officer  resides  there,  it 
may  be  sued  in  Virginia  on  contracts  made 
here. 

Bait.  A  Ohio   R.    R.    Co.   v.   Galla- 
hue's  adm*rs,  65S 

BANKS. 

1.  A  majority  of   the  directors   of  a  bank 
constitute  a  board  to  do  business ;  and  if  in 
the  election  of  a  president  a  majority  vote, 
the  person  receiving  a  majority  of  the  votes^ 
cast  is  duly  elected. 

Booker  v.  Young  A  als.,  303 

2.  A  board  of  directors  of  a  bank  consists 
of  seven,  and  they  are  all  present.  Upon 
a  vote  for  president  but  five  vote,  three  of 
whom  vote  for  Y,  and  two  for  B,  who  had 
been  president  the  previous  year.  Under 
the  belief  that  it  required  a  majority  of  the 
whole  number  to  elect,    they   postpone    the 
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election ;  and  B  continues  to  act  as  presi- 
dent. At  a  subsequent  meeting  they  pro- 
ceed again  to  the  election,  when  Y  receives 
the  three  votes  he  had  received  before,  and 
votes  for  himself,  making  a  majority  of  the 
whole  number;  B  receives  two  votes  and 
he  votes  for  S.  Whereupon  Y  is  declared 
to  be  duly  elected ;  and  he  proceeds  to  act 
as  president.  Upon  an  application  by  B 
for  a  mandamus  to  restore  him  to  the  office : 
held^  by  two  judges,  that  Y  was  duly  elected 
the  ^rst  day;  and  whether  or  not  he  ac- 
cepted, B  had  no  right  to  it  after  that  time. 
One  judge  held  that  Y,  not  then  having 
insisted  on  it,  it  was  no  election ;  but  that 
he  might  vote  for  himself,  and  therefore 
was  duly  elected  on  the  last  day.  And  an- 
other judge  held  that  the  votes  of  both  Y 
and  B  were  to  be  held  as  nullities,  under 
the  act.  Code,  ch.  57,  {  16,  and  therefore 
that  Y  received  a  majority  of  the  legal 
votes  cast  on  the  last  day,  and  was  duly 
elected.  Idem,        303 

BIIvLr  OF  REVIEW. 

A  party  to  a  suit  claiming  to  have  pur- 
chased a  part  of  the  real  estate  of  a  testator 
at  a  sale  for  taxes,  and  to  have  received  a 
conveyance  therefor;  but  such  purchase 
having  been  made  before  a  decree  directing 
the  real  estate  to  be  sold  at  the  suit  of  a 
creditor  of  the  testator;  he  cannot  setup 
his  purchase  by  a  bill  to  review  the  decree 
on  that  ground. 

Suckley's    adm'r    v*    Rotchford    A 
als. ,  60 

BONDS. 

1.  By  a  bond  dated  the  27th  of  March  1840, 
the  obligor  bound  himself  to  pay  to  the 
obligee  or  order,  on  or  before  the  2Sth  of 
March  1842,  a  certain  sum  of  money  with 
interest;  ** which  sum  may  be  discharged 
in  notes  or  bonds  due  on  good  solvent  men 
residing  in  the  county  of  R.*'  This  is  a 
bond  for  the  payment  of  money,  for  which 
debt  will  lie;  and  it  is  not  necessary  to 
notice  the  provision  as  to  the  mode  of  pay- 
ment in  the  declaration. 

Butcher  z/.  Carlile,  520 

2.  See  the   opinion    of   Moncure,    J.,   for 
the  distinctions  in  relation   to  such  obliga- 
tions. Idem,        520 
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♦CAVEATS. 


A  caveat  is  revived  in  the  name  of 
the  executor  of  the  caveator,  who  is  directed 
to  sell  the  land,  and  of  the  devisees  of  the 
proceeds  of  sale ;  and  no  objection  is  taken 
thereto  until  after  the  verdict.  The  execu- 
tor being  the  proper  party,  the  irregularity 
of  joining  the  others  with  him  will  then  be 
disregarded. 

Caruthers&  als.  v,  Eldridge*s  ex'or 
&  als.,  670 

CHARGE. 

Testator  says,  *<It  is  my  will  and  desire 
that  my  just  debts  be  paid  out  of  my  estate 
by    my   executors   hereafter  named."     The 


debts  are  not  thereby  charged  upon  the  real 
estate. 

Gaw  V,  Huffman,  628 

CONDITIONS. 

1.  By  contract  between  a  railroad  com- 
pany and  a  contractor,  he  is  not  to  receive 
the  amount  of  the  final  estimate  of  his  work 
until  he  shall  release,  under  seal,  all  claims 
or  demands  upon  the  company  arising  oat 
of  the  contract.  This  is  a  valid  agreement, 
and  is  a  condition  which  must  be  complied 
with  before  the  contractor  can  recover  the 
money. 

Bait.  &  Ohio  R.    R.   Co.  v.  McCul- 
lough  8l  Co.,  595 

2.  Testator  bequeaths  slaves  to  trustees 
for  the  use  of  J  for  her  life;  and  directs 
that  at  her  death  the  slaves  be  emancipated. 
But  should  they  or  any  of  them  prefer  re- 
maining in  the  state,  they  can  do  so  by 
choosing  masters  to  serve  during  the  life 
of  the  person  chosen ;  and  then  they  are  to 
have  the  option  of  freedom  or  slavery  by 
making  a  second  choice.  The  slaves  are 
emancipated,  and  the  condition  is  repugnant 
and  void. 

Osborne  &  als.    v,    Taylor's  adm'r 
&  als.,  117 

3.  See  Ordinaries,  No.  6,  7,  and 
Sights  V.  Yamalls,  292 

CONE^LTCT  OF  LrAWS. 

1.  A  statute  requiring  a  license  to  keep  a 
cook-shop,  and  laying  a  tax  upon  it,  is  not 
in  conflict  with,  and  does  not  avoid,  an  or- 
dinance of  the  city  of  Richmond  passed  in 
pursuance  of  its  charter,  prohibiting  or 
restricting  the  keeping  of  cook-shops  by 
free  negroes  within  the  city. 

Mayo,  mayor,  v.  James,  17 

2.  A  rule  of  practice  prescribed  by  the 
Supreme  court  of  the  U.  S.  which  is  in 
conflict  with  an  act  of  congress,  is  void. 

Suckley's  adm'r  v,  Rotchford  Sl  als.,  60 

CONSTRUCTION— Rules   of. 

For  rules  for  the  construction  of  wills, 
see  Wills,  and 

Wootton  V,  Redd's  ex'or  &  als.,  196 

• 

CONTINUANCE  OF  A  CAUSE. 

1.  Irregularities  at  rules  being  corrected 
at  the  next  term  of  the  court,  and  the 
pleadings  then  made  up,  the  defendant  is 
entitled  to  a  continuance  of  the  cause  as  of 
right. 

Southall's  adm'r  v.  Exchange  Bank 
of  Va. ,  312 

2.  Under  what  circumstances  it  is  error 
to  refuse  a  continuance  of  a  cause. 

Fiott  8l  als.  v.  The  Commonwealth,  564 

CONTRACTS. 

1.  An  agreement  is  entered  into  in  1844 
between  T,  a  commission  merchant  in  P, 
and  Y,  an  inspector  of  tobacco  at  a  ware- 
house in  that  city,  by  which  T  was  to  send 
all  his  tobacco  to  that  ware-house,  and  Y 
was  to  endorse  his  notes  to  an  amount  not 
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exceeding  t^n  thousand  dollars.  At  the 
same  time  three  of  the  owners  of  the  ware- 
house agree  with  Y,  that  they  will  each 
bear  a  certain  proportion  of  any  loss  he 
may  sustain  by  his  endorsements  for  T. 
This  agreement  with  T  is  acted  on  until 
October  1847,  when  Y  was  removed  from 
his  place  as  inspector,  and  soon  thereafter 
T,  with  the  assent  of  Y,  ceased  to  send  his 
tobacco    to  that  ware-house.     At  this  time 

Y  is  first  endorser  on  a  note  of  T,  and  two 
of  the  owners  of  the  ware- house  are  also 
endorsers  on  the  note.  It  is  afterwards 
renewed  with  Y  still  as  first  endorser,  and 
with  two  other  endorsers,  they  being  in- 
spectors at  another  ware-house  where  T 
was  about  to  send  his  tobacco.  In  May  1848 
T  fails,  and  Y  is  compelled  to  pay  the  note. 

Y  is  entitled  to  recover  from  each  of  the 
owners  of  the  ware-house  who  contracted 
with  him,  his  proportion  of  the  note  which 
he  had  agreed  to  pay. 

Young  V,  Thweatt  Sl  als.,  1 

2.  The  contract  between  a  railroad  com- 
pany and  one  of  the  contractors  on  its  line 
of  improvement,  provides  that  the  con- 
tractor shall  not  receive  the  amount  of  the 
final  estimate  of  his  work  until  he  shall 
release,  under  seal,  all  claims  or  demands 
against  the  company  arising  out  of  the 
contract.  The  contractor  cannot  recover 
the  amount  of  the  final  estimate  until  he 
has  executed  the  release :  And  his  attaching 
creditor  at  law  has  no  greater  rights  against 

the  company  in  relation  to  the  final 
742      estimate,  *than  he  has ;  and  therefore 

cannot  recover  the  amount  unless  the 
contractor  has  executed  the  release. 

Bait.  &  Ohio  R.    R.    Co.    v,  McCul- 
lough  &  Co.,  595 

3.  See  E;qni  table  Mortgages,  and 
Ruffners  v.  Putney  &  als.,  541 

CONTRIBUTION. 

How  devisees  and  legatees  shall  contribute 
to  payment  of  debts  of  testator.     See  Exec- 
utors &  Administrators,  No.  6,  7,  8,  and 
Gaw  V.  Huffman,  628 

CONVERSION. 
See  Bailments. 

CONVEY  ANCKS— Fraudulent. 

1.  The  act.  Code,  ch.  149,  {  13,  p.  593, 
limiting  the  period  in  which  suits  may  be 
brought  to  set  aside  conveyances  or  trans- 
fers of  property  on  considerations  not 
deemed  valuable  in  law,  does  not  apply  to 
cases  of  actual  fraud. 

Snoddy  v,  Haskins  &  als.,  363 

2.  H  a  merchant  conveys  to  L  all  his  stock 
of  goods  and  the  store-house  for  the  current 
year,  in  trust  to  pay  certain  debts  described 
in  the  deed :  And  the  deed  provides  that  H 
shall  keep  possession  of  and  sell  the  stock 
of  goods  in  the  usual  line  of  his  trade,  and 
occupy  the  store  until  default  in  the  pay- 
ment of  any  of  the  debts  secured,  and  until 
the  trustee  shall  be  requested  by  any  of  the 
said  creditors  to  close   the  deed   by  a  sale. 


The  deed  is  fraudulent  per  se  and  void  as 
to  the  creditors  of  H. 

Addington  v,  Etheridge,  coroner,  436 
3.  A  deed  is  made  conveying  personal 
property  to  trustees  for  the  purpose  of 
paying  debts  specified  therein;  and  the 
trustees  take  possession  of  the  property  and 
proceed  to  sell  it  for  the  purposes  of  the 
trust.  Though  the  deed  was  not  duly  re- 
corded, yet  the  property  having  been  deliv- 
ered to  the  trustees,  there  was  a  valid 
transfer  thereof,  and  protects  the  property 
against  the  demands  of  creditors  who  had 
not  acquired  liens  upon  it  before  said  trans- 
fer was  consummated. 

Clark  V.  Ward  Sl  als.,  440 

CORPORATIONS. 

1.  When  the  word  person  is  used  in  a 
statute,  corporations  as  well  as  natural 
persons  are  included  for  civil  purposes. 

Bait.  &  O.  R.   R.  Co.  v.  Gallahue's 
adm'rs,  655 

2.  A  corporation  may  be  summoned  and 
proceeded  against  as  a  garnishee,  upon 
proceedings  under  the  Code,  ch.  151,  {  2,  p. 
601.  Idem,        655 

3.  Where  a  corporation  is  proceeded 
against  as  a  garnishee,  its  answer  is  to  be 
received  in  the  only  mode  in  which  a  cor- 
poration can  answer,  under  its  corporate 
seal.  Idem,        655 

4.  The  Baltimore  and  Ohio  railroad  com- 
pany is  a  Virginia  corporation,  and  may  be 
sued  as  such  in  Virginia,  upon  contracts 
made  here.  Idem,        655 

COSTS. 

In  a  suit  for  specific  execution  of  a  con- 
tract by  a  vendor  of  land,  the  title  being 
defective  when  the  suit  was  brought,  though 
there  is  a  decree  for  plaintiff,  defendant  is 
entitled  to  his  costs. 

Peers  v.  Barnett  &  others,  410 

COUNTY  COURTS. 


See  Courts. 


COURTS. 


1.  The  County  court,  in  passing  upon 
any  question  under  the  act.  Code,  ch.  37,  I 
15,  is  invested  with  no  judicial  power,  but 
acts  in  a  capacity  purely  ministerial :  And 
in  determining  whether  or  not  it  will  order 
report  of  the  surveyor  therein  required,  to 
be  recorded,  is  restricted  to  the  considera- 
tion of  objections  to  the  report ;  and  has  no 
right  to  look  beyond  the  return  of  the  list 
of  sales  by  the  sheriff  required  by  {  11  of 
said  chapter. 

Delaney  v.  Goddin,  266 

2.  In  such  a  case,  upon  a  motion  by  the 
purchaser  to  order  the  report  of  the  surveyor 
to  be  recorded,  the  County  court,  not  acting 
judicially,  has  no  authority  to  render  a 
judgment  overruling  the  motion  with  costs. 

Idem,        266 

3.  If  the  County  court  renders  such  a 
judgment,  upon  appeal  to  the  Circuit  court, 
that  court  should   simply   reverse  the  judg- 
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ment  with  costs ;  but  should  not  proceed  to 
order  that  the  report  of  the  surveyor  should 
be  recorded :  The  error  of  the  County  court 
can  only  be  corrected  by  mandamus,  and 
not  by  writ  of  error  or  supersedeas. 

Idem,        266 

4.  As  to  the  correction  of  irregtilarities 
at  rules.  See  Practice  at  Common  Law, 
No.  5,  6,  and 

Southall's  adm'r  v.  Exchange  Bank 
of  Va.,  312 

5.  If  a   County   court   commits  an  estate 

to  a  sheriff  for  administration,  before 
743      *the  expiration  of  three  months  from 

the  death  of  the  testator  or  intestate, 
the  act  is  not  void  but  voidable. 

Hutcheson,    sheriff,    adm'r   Ac.    v, 

Priddy,  85 

6.  An  estate  having  been  committed  to 
'the  sheriff,  the  County  court  cannot  grant 
the  administration  to  a  distributee,  without 
notice  to  the  sheriff  of  the  application. 

Idem,        85 

7.  It  is  not  imperative  on  the  County 
court  to  grant  administration  to  a  distrib- 
utee after  the  estate  has  been  committed  to 
the  sheriff;  but  there  is  a  legal  discretion 
in  the  court.  Idem,        85 

CREDITOR  AND  DEBTOR. 

1.  In  favor  of  a  judgment  creditor  of  a 
deceased  debtor,  his  real  estate  was  not 
merely  a  secondary  fund  for  the  payment 
of  the  debts  under  the  act  of  5  George  2, 
ch.  7,  i  4,  but  the  real  and  personal  estate 
was  equally  liable. 

Suckley's  adm'r  v.  Rotchford  &  als.,  60 

2.  A  judgment  creditor  might  file  a  bill 
in  equity  against  the  executor  and  devisees 
to  subject  the  real  and  personal  estate  to 
the  payment  of  his  debt.  Idem,        60 

3.  A  judgment  creditor  was  not  bound  to 
pursue  debtors  of  his  debtor  out  of  the  Dis- 
trict of  Columbia,  when  the  act  of  5  George 
2  was  the  law,  before  proceeding  tp  subject 
the  real  estate.  Idem,        60 

4.  When  profits  of  husband's  labor,  though 
professing  to  act  as  agent  for  his  wife,  lia- 
ble to  his  creditors.  See  Husband  &  Wife, 
No.  2,  and 

Penn  v.  Whiteheads,  74 

5.  When  deed  of  trust,  though  not  prop- 
erly recorded,  good  against  creditors.  See 
Conveyances — Fraudulent,  No.  3,  and 

Clark  V,  Ward  &  als.,  440 

6.  Creditor  may  claim  against  a  deed; 
and  if  he  fails,  may  nevertheless  claim 
under  it.  Idem,        440 

7.  What  laches  in  pursuing  a  surviving 
partner,  will  deprive  a  creditor  of  his  right 
to  subject  the  estate  of  the  deceased  part- 
ner.    See  Partners,  No.  2,  3,  4,  5,  and 

Jackson's   adm'r    v.   King's  adm'r 
&  als.,  »        499 

8.  See  Fraud,  No.  1,  2,  and 

Winston  v,  Starke  &  als.,  317 

CRIMES  AND  PUNISHMENTS. 
1.  It  is  not  illegal  to  affix  the  punishment 


of  stripes  to  the    violation    of   a   city  ordi- 
nance by  a  free  negro. 

Mayo,  mayor,  v.  James,  17 

2.  On  a  trial  for  murder,  the  necessity 
relied  on  to  justify  the  killing  must  not 
have  arisen  out  of  the  prisoner's  own  mis- 
conduct. Vaiden's  Case,        717 

CRIMINALr  JURISDICTION   AND 
PROCEEDINGS. 

1.  On  a  trial  for  a  felony,  a  member  of 
the  grand  jury  which  found  the  indictment 
against  the  prisoner,  is  not  a  competent 
juror  to  try  him.        Dilworth's  Case,        689 

2.  If  the  prisoner  does  not  know  or  might 
not,  with  due  diligence,  have  known,  that 
one  of  the  jury  was  a  member  of  the  grand 
jury  which  found  the  indictment  against 
him,  until  after  the  jury  is  impanelled 
and  sworn,  he  may  make  the  objection,  if 
made  before  any  of  the  evidence  is  intro- 
duced. Idem,        689 

3.  Quaere :  If  he  may  not  make  the  objec- 
tion at  any  time  before  the  verdict  is  ren- 
dered. Idem,        689 

4.  Quaere:  If  upon  such  objection  being 
made  to  a  juror,  it  is  proper  to  examine 
him  upon  his  voir  dire  as  to  the  circum- 
stances, and  the  state  of  his  mind  and  feel- 
ings towards  the  prisoner.  Idem,        689 

5.  The  act.  Code,  ch.  162,  {  4,  p.  628,  only 
relates  to  those  disabilities  created  by  our 
statutes ;  and  do  not  refer  to  other  causes 
of  challenge  which  exist  at  common  law, 
and  as  to  which  the  statutes  are  silent. 

Idem,        689 

6.  In  reviewing  the  judgment  of  the  court 
below  in  a  case  of  felony,  the  appellate 
court  will  not  reverse  the  judgment  on  the 
ground  that  there  is  a  doubt  of  its  correct- 
ness ;  but  it  must  be  satisfied  that  the  evi- 
dence is  plainly  insufficient  to  warrant  the 
verdict.  Vaiden's  Case,        717 

7.  Bill  of  exceptions  to  the  refusal  of  the 
court  to  grant  a  new  trial  in  a  criminal 
case,  must  state  the  facts  proved,  not  the 
evidence.  Idem,        717 

CROSS  BII^Iv. 

When  it  may  be  filed.  See  Parties,  No. 
3,  and 

W.  &  C.  Tarr  v.  Hendricks'  ex'or,     642 

DEBT. 

By  a  bond  dated  the  27th  of  March  1840, 
the  obligor  bound  himself  to  pay  to  the 
obligee  or  order,  on  or  before  the  2Sth  of 
March  1842,  a  certain  sum  of  money  with 
interest,  *' which   sum    may  be  discharged 

in  notes  or  bonds  due  on  good 
744      ^solvent  men  residing   in   the  county 

of  R. "  This  is  a  bond  for  the  pay- 
ment of  money,  for  which  debt  will  lie: 
and  it  is  not  necessary  to  notice  the  provi- 
sion as  to  the  mode  of  payment  in  the  dec- 
laration. 

Butcher  v,  Carlile,  520 

DECLrARATlONS. 
1.  When    declarations  or  statements    not 
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evidence.     See  Kvidencc»  No.    6,    8,    Wills, 
No.  3,  and 

Unis    A    als.    v»    Charlton's   adm'r 

&  als. ,  484 

Bait.  &  Ohio  R.    R.    Co.    v.  Galla- 

hue's  adm'rs,  655 

Wootton  V.  Redd's  ex'or  A  als.,  1% 

2.  When  declarations  evidence.  See  Evi- 
dence, No.  10,  and 

I/unsford  v.  Smith,  554 

DECREES. 

When  appeal  from  interlocutory  decree 
will  be  dismissed  as  improvidently  allowed. 
See  Appellate  Jurisdiction,  No.  3,  and 

Hughes  A  wife  v,  Johnston,  479 

DEEDS. 

1.  A  deed,  though  it  may  be  invalid  to 
pass  the  title  it  purports  to  convey,  may  be 
admissible  evidence  as  a  link  in  plaintiff's 
chain  of  title  to  show  the  bounds  of  the 
land  claimed  by  him,  and  the  extent  of  his 
possession. 

dinger  v.  Shepherd,  462 

2.  When  copy  of  deed,  though  not  properly 
recorded,  may  be  evidence.  See  Aliens, 
No.  2,  and 

Fiott  &  als.  V.  The  Commonwealth,  564 

3.  An  ancient  deed  may  be  introduced  as 
evidence  without  proof  of  its  execution, 
though  possession  may  not  have  been  held 
for  thirty  years  in  accordance  therewith,  if 
such  account  be  given  of  the  deed  as  may 
t>e  reasonably  expected  under  all  the  cir- 
cumstances of  the  case,  and  will  afford  the 
presumption  that  it  is  genuine. 

Caruthers  A  al.  v,  Eldridge's  ex'or 
and  als.,  670 

DELINQUENT  AND  FORFEITED 

IrAND. 

H  is  the  owner  of  a  tract  of  land  in  1797, 
Two  papers  purporting  to  be  deeds  bearing 
date  in  that  year,  one  from  H  to  6  and  the 
other  from  G  to  M,  conveying  this  land, 
are  by  the  proper  court  directed  to  be  re- 
corded, and  are  recorded,  though  they  are 
not  duly  authenticated.  M.  enters  the  land 
as  his  own  on  the  books  of  the  commis- 
sioner of  the  revenue ;  and  in  1815  it  is  sold 
as  the  land  of  M,  as  having  been  forfeited 
for  nonpayment  of  taxes,  and  conveyed  by 
the  sheriff  to  B,  who  enters  it  on  the  com- 
missioner's books;  and  it  has  been  ever 
since  held  by  B  and  those  claiming  under 
him;  and  all  the  taxes  charged  thereon 
have  been  paid  or  released.  In  1843  a  patent 
is  obtained  for  the  land  by  h,  who  enters 
it  with  the  commissioner  and  pays  the  taxes 
thereon  regularly :  held,  that  under  the  cir- 
cumstances, the  title  of  the  parties  claim- 
ing under  B  is  valid ;  and  the  land  was  not 
forfeited  under  the  act  of  1835,  as  the  land 
of  H,  so  as  to  enure  to  the  benefit  of  the 
junior  patentee, 

Lohrs  V.  Miller's  lessee,  452 

DEPOSITIONS. 

1.  A  deposition  is  taken  in  another  state, 
by  a  plaintiff  in   an    action   depending  in 


Virginia,  and  the  justices  certify  that  the 
defendants  appeared  by  counsel  and  cross- 
examined  the  witness:  And  the  deposition 
shows  that  counsel  professing  to  represent 
the  defendants,  did  appear  and  cross-ex- 
amine the  witness.  It  does  not  appear,  « 
however,  that  the  deposition  was  taken 
under  a  commission,  or  that  the  court  had 
ever  authorized  a  commission  to  issue ;  nor 
was  any  notice  to  the  defendants  produced 
or  proved.  The  deposition  wa<%  taken  with- 
out authority ;  and  the  justices  having  no 
authority  to  take  the  deposition,  their  cer- 
tificate is  no  proof  of  the  facts  it  states. 
Unis  A  als.  v,  Charlton's  adm'r 
&  als.,  484 

2.  A  deposition  taken  without  authority 
or  notice  is  not  admissible  as  evidence ;  and 
the  objection  to  it  may  be  taken  when  it  is 
offered  to  be  read  as   evidence  to  the  jury. 

Idem,        484 

3.  A  deposition  taken  at  so  late  a  day  that 
the  other  party  cannot  attend  at  the  time 
and  place  of  taking  it  and  then  get  to  court 
where  the  cause  in  which  it  is  taken  is  to 
be  tried,  by  the  commencement  of  the 
term,  is  not  admissible  in  evidence. 

Idem,        484 

4.  A  notice  given  at  8  P.  M.  to  take  a 
deposition  between  8  and  9  A.  M.  of  the 
next  day,  in  the  city  where  both  the  parties 
and  their  counsel  reside,  would  generally 
be  a  reasonable  notice.  And  such  notice 
given  directly  the  plaintiff  learned  the  wit- 
ness would  leave  for  a  distant  state  on  the 
next  day  at  3  P.  M.  and  would  not  return 
again,    is  sufficient,    though   a   court  is  in 

session  in   the   city   at  the  time,  and 
745      though  the  defendant,  who  *is  an  at- 
torney, and  his  counsel,  had  been  oc- 
cupied as  counsel  in   a   cause  on  the  day  of 
the  notice,  and  were  to   be   and  were  so  oc- 
cupied on  the  next  day,    so  that  they  could 
not  attend  to  the  taking  of  the  deposition. 
McGinnis  v.  Washington    Hall   As- 
sociation, 602 

DEVISEES. 

In  what  proportion  devisees  are  to  be 
charged  with  debts  of  their  testator  binding 
the  heirs,  which  have  been  paid  by  the  ex- 
ecutor. See  Executors  and  Administrators, 
No.  5,  6,  7,  and 

Gaw  V.  Huffman,  628 

DISTRIBUTABLE  SURPLUS. 

1.  Advancements  to  children  are  not 
brought  into  hotchpot  for  the  benefit  of  the 
widow:  She  is  only  entitled  to  share  in  the 
estate  of  the  intestate  of  which  he  died 
possessed. 

Knight  &  wife  v.  Oliver  A  als.,  33 

2.  The  slaves  allotted  to  the  widow  are 
not  a  part  of  the  distributable  surplus  to  be 
divided  among  the  children  at  the  death  of 
the  intestate.  Idem,        33 

3.  See  Advancements,  No.  4,  and 

Idem,        33 

DISTRIBUTEES. 
See  Advancements. 


787 


12  QRATT. 


Virginia  Rbforts,  Annotatbd. 


INDEX 


EJECTMENT. 

For  distinction  between  ejectment  and 
forcible  entry  and  detainer,  see  Judge  Mon- 
cure's  opinion  in 

Olinger  v.  Shepherd,  462 

ELECTIONS. 

1.  A  majority  of  the  directors  of  a  bank 
constitute  a  board  to  do  business;  and  if  in 
the  election  of  a  president  a  majority  vote, 
the  person  receiving  a  majority  of  the  votes 
cast  is  duly  elected. 

Booker  v.  Young  &  als.,  303 

2.  See  Banks,  No.  2,  and        Idem,        303 

EMANCIPATION. 

See  Slaves,  No.  2,  6,  8,  and 
Osborne  &  als.   v,  Taylor's  adm'rs 

&  als. .  117 

Wood  V,  Humphreys,  333 

Taylor  v,  Cullins,  394 

EQUITABLE  JURISDICTION  AND 

RELIEF. 

1.  Administrator  with  the  will  annexed 
having  in  his  possession  slaves  of  his  tes- 
tator, and  being  in  doubt  whether  they  are 
emancipated  by  the  will,  may  come  into 
equity,  making  the  legatees  and  next  of 
kin  of  the  testator  parties,  and  ask  the  court 
to  construe  the  will.  *  And  in  this  suit  the 
court  being  of  opinion  that  the  slaves  are 
emancipated  by  the  will,  may  decree  in 
their  favor,  and  direct  that  they  be  freed. 

Osborne  A   als.    v.    Taylor's  adm*r 
&  als.,  117 

2.  EJquity  will  interfere  to  prevent  the 
building  a  dike  along  a  stream  by  the  pro- 
prietor of  the  land  on  one  side  of  the 
stream,  which  would  have  the  effect  to  de- 
stroy an  old  dike  on  the  other  side,  and 
injure  the  land  of  the  proprietor  on  that 
side. 

Burwell  v.  Hobson,  322 

3.  A  court  of  equity  will  not  decree  a 
sale  of  land  for  payment  of  the  purchase 
money  whilst  there  is  a  cloud  upon  the  title. 
But  if  the  cloud  is  removed  before  the  hear- 
ing, the  vendor  is  entitled  to  a  decree  for 
the  sale. 

Peers  v,  Barnett  &  als.,  410 

4.  In  such  case,  as  the  vendee  was  not  in 
default  when  the  suit  was  commenced,  he 
is  entitled  to  a  decree  for  his  costs. 

Idem,        410 

5.  How  title  may  be  perfected  by  lapse  of 
time  pending  the  suit.  See  Vendors  and 
Purchasers,  No.  4,  and  Idem,        410 

6.  A  creditor  plaintiff  in  an  attachment 
suit  in  chancery,  states  in  his  bill  and 
proves,  that  his  debtor  had  assigned  to  him 
certain  railroad  stocks  and  a  bond  secured 
by  a  deed  of  trust,  as  a  security  for  one  of 
his  debts;  and  seeks  to  attach  the  effects 
in  the  hands  of  trustees  in  a  deed  of  trust 
for  payment  of  debts,  including  plaintiff's. 
Though  there  are  no  effects  in  the  hands 
of  the  trustees  subject  to  the  attachment, 
and  they  disclaim  any  right  to  or  possession 


of  the  stocks  and  bond  assigned  to  the 
plaintiff,  they  are  interested  for  the  cred- 
itors to  see  that  the  fund  assigned  to  the 
plaintiff  is  properly  applied  to  the  satisfac- 
tion of  his  debt;  and  therefore  the  bill 
should  not  be  dismissed  as  to  them ;  but 
the  court  should  proceed  to  have  the  assigned 
property  properly  disposed  of  and  applied ; 
and  to  give  the  plaintiff  relief  according  to 
his  rights  under  the  deed. 

Clark  V,  Ward  &  als.,  440 

7.  See  Husband  A  Wife,  No.  3,  4,  5,  6,  7, 
and 

Penn  v.  Whiteheads,  74 

Clarke  A  als.  v.  Reins,  98 

746      *EOUITABLE  MORTGAGES. 

1.  A  husband  conveys  a  tract  of  land, 
one  part  of  which  is  his  own,  and  the  other 
part  is  his  wife's  maiden  land,  in  trust  to 
secure  a  debt.  Afterwards  the  husband 
and  wife  unite  in  a  conveyance  of  the  land 
to  a  third  person,  upon  the  consideration  of 
five  hundred  dollars,  and  that  the  grantee 
will  pay  the  debt,  to  secure  which  the  land 
had  been  conveyed  by  the  husband.  The 
creditor  has  an  equitable  lien  upon  the  land 
under  this  last  deed,  which  is  good  against 
all  parties  claiming  under  the  grantee :  And 
if  the  five  hundred  dollars  has  not  been 
paid,  it  will  be  postponed  to  the  creditor's 
lien. 

William  A  Mary   College   v.  Powell 
A  als.,  372 

2.  A  case  in  which,  by  contract  between 
a  father  and  two  of  his  children,  an  equi- 
table mortgage  for  payment  of  certain 
debts  of  a  son  in  law,  is  created  upon  any 
estate  which  the  son  in  law  or  his  wife 
may  derive  by  devise  or  descent  from  her 
father. 

Ruffners  v.  Putney,  541 

3.  How  the  accounts  of  the  equitable 
mortgagee  in   possession  are  to  be  settled. 

Idem,        541 

4.  Quaere :  Whether  mortgagee  in  posses- 
sion entitled,  under  the  circumstances,  to 
compensation  for  managing  the  property. 

Idem,        541 


ESCHEATS. 


See  Aliens. 


ESTATES. 
See  Limitation  of  Estates. 

ESTOPPEL. 

1.  Upon  appeal,  the  Court  of  appeals, 
with  all  the  parties  before  it,  held  that  a 
bond  was  valid,  though  executed  after  the 
time  prescribed  in  a  private  act  of  assem- 
bly. That  judgment  concludes  the  ques- 
tion, though  the  decree  of  the  court  below 
was  reversed  because  the  proceeding  was 
by  petition,  instead  of  by  bill. 

Corbell's  ex'or  v.  Zeluff  &  als.,  226 

2.  A  copy  of  a  will  purporting  to  be  cer- 
tified by  a  former  clerk,  is  admitted  to  record 
under  the  act  of  February  19th,  1840,  Sess. 
Acts,  ch.  55,  p.  47.     The    act  of  the  clerk 
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admitting'  the  paper  to  record  is  concluatve 
upon  the  question  whether  the  paper  is 
what  it  purports  to  be;  and  it  is  not  admis- 
sible to  prove  that  the  person  who  certified 
the  copy  was  not  the  person  whose  name  is 
signed  to  the  certificate. 

Taliaferro  &  als.  v,  Pryor,  277 

EVIDENCE. 

1.  What  evidence  is  proper  to  aid  in  the 
construction  of  wills.  See  Wills,  No.  2, 
and 

Wootton  V.  Redd's  ex* or  &  als.,  196 

2.  What  evidence  not  proper  in  such  a 
case.     See  Wills,  No.  3,  and        Idem,        1% 

3.  In  ejectment,  it  being  proved  that  an 
ancestorof  the  plaintiff  liv^  upon  the  land, 
evidence  that  he  was  generally  considered 
the  owner,  or  that  the  witness  considered 
him  the  owner  of  it,  is  incompetent  and 
inadmissible. 

Taliaferro  &  als.  v,  PtjoTj  277 

4.  A  copy  of  a  will  purporting  to  be  cer- 
tified by  a  former  clerk,  is  admitted  to  rec- 
ord under  the  act  of  Februarv  19th,  1840, 
Sess.  Acts,  ch.  55,  p.  47.  The  act  of  the 
clerk  admitting  the  paper  to  record  is  con- 
clusive upon  the  question  whether  the  paper 
is  what  it  purports  to  be;  and  evidence  to 
prove  that  the  copy  was  not  certified  by 
the  clerk  whose  name  is  affixed  to  the  cer- 
tificate, but  by  another  person  who  was  not 
authorized  to  make  the  certificate,  is  inad- 
missible in  a  collateral  action. 

Idem,        277 

5.  When  record  not  evidence.  See  Trusts 
and  Trustees,  No.  2,  and 

Winston  v,  Starke  St  als.,  317 

6.  In  a  suit  by  persons  held  as  slaves,  for 
their  freedom,  on  the  ground  that  their  an- 
cestress had  been  brought  into  the  state 
without  the  oath  then  required  by  the  stat- 
ute having  been  taken  by  her  master,  her 
declarations  that  she  was  free  in  the  state 
from  whence  she  was  brought,  and  request 
to  the  witness  to  write  to  that  state  to  get 
information  on  the  subject,  it  not  appearing 
that  such  declaration  or  request  was  made 
within  twenty  years  after  she  was  brought 
into  the  state,  are  not  competent  evidence 
to  rebut  the  presumption  arising  from  lapse 
of  time,  that  the  oath  was  taken  by  the 
master. 

Unis    A   als.    v.    Charlton's   adm'r 
&  als.,  484 

7.  Nor  in  such  case  is  it  competent  to 
prove  the  character  of  the  master  holding 
her  in  the  state,  to  account  for  her  failure 
to  assert  her  freedom.  Idem,        484 

8.  The  statements  of  a  division  engineer 
of  a  railroad  company  as  to  the  indebted- 
ness of  the  company  to  a  defendant  in  an 
attachment,    where    the    railroad    company 

was  summoned  as  a  garnishee, 
747  *are  not  evidence  against  the  com- 
pany ;  it  not  appearing  that  he  was 
the  agent  of  the  company  having  any  au- 
thority on  this  subject,  or  that  at  the  time 
of  making  the  statements  he  was  engaged 
as  agent  about  the  business  referred  to,  so 


as  to  make  his  statements  a  part  of  the 
transaction,  and  explaining  the  nature 
thereof. 

Bait.  A  Ohio   R.    R.    Co.    z/.  Galla- 
hue's  adm'rs,  655 

9.  Testimony  in  relation  to  the  correct- 
ness of  a  copy  of  a  paper  is  not  admissible, 
unless  the  absence  of  the  original  paper  is 
accounted  for. 

Lfunsford  v.  Smith,  554 

10.  To  prove  the  authority  of  an  agent, 
the  parol  declarations  of  the  principal  to 
him  may  be  given  in  evidence. 

Idem,        554 

11.  In  four  suits  for  freedom  all  the  plain- 
tiffs claim  their  freedom  under  one  ances- 
tress, and  all  the  defendants  claim  under 
C,  whose  administrator  is  a  defendant  in 
one  of  the  cases,  and  who  plaintiffs  insist 
purchased  their  ancestress  from  S,  with 
general  warranty  of  title;  the  cases  are 
tried  tog^ether,  and  it  is  agreed  by  counsel 
that  the  depositions  taken  in  one  case 
shall  be  read  in  all.  The  defendants  offer 
the  deposition  of  S,  and  with  it  offer  a  re- 
lease from  the  administrator  of  C  to  S  of 
all  right  of  recovery  upon  the  warranty. 
The  release  of  the  administrator  is  suffi- 
cient to  restore  the  competency  of  S ;  and 
if  it  does  not  apply  to  all  the  plaintiffs  in 
the  other  actions,  still  under  the  agreement 
of  counsel  the  deposition  is  admissible  as 
evidence  on  the  trial. 

Unis    A   als.    v»    Charlton's   adm'r 
'      A  als.,      '  484 

12.  The  deposition  of  a  witness  having 
been  introduced  as  evidence,  it  is  not  com- 
petent for  the  other  party  to  impeach  his 
credibility,  by  the  proof  of  statements  made 
by  him  at  another  time  inconsistent  with 
and  contradictory  of  the  statement  in  his 
deposition,  before  the  foundation  is  first 
laid  by  an  examination  of  the  witness 
touching  the  fact  of  his  having*  made  such 
statement.  Idem,        484 

13.  A  deed,  though  it  may  be  invalid  to 
pass  the  title  it  purports  to  convey,  may  be 
admissible  evidence  as  a  link  in  plaintiff's 
chain  of  title,  to  show  the  bounds  of  the 
land  claimed  by  him,  and  the  extent  of  his 
possession. 

dinger  v»  Shepherd,  462 

14.  In  a  case  of  escheat  between  the  heirs 
of  the  alien  and  the  commonwealth,  both 
parties  claiming  under  the  same  person, 
and  the  inquisition  referring  to  the  alien's 
deed  for  the  land  as  recorded  in  the  county 
of  K,  an  office  copy  of  said  deed  is  evidence 
for  the  heirs,  though  it  is  not  recorded  upon 
proper  proof. 

Fiott  A  als.  V,  The  Commonwealth,  564 

15.  An  ancient  deed  may  be  introduced 
as  evidence  without  proof  of  its  execution, 
though  possession  may  not  have  been  held 
for  thirty  years  in  accordance  therewith, 
if  such  account  be  given  of  the  deed  as  may 
be  reasonably  expected  under  all  the  cir- 
cumstances of  the  case,  and  as  will  afford 
the  presumption  that  it  is  genuine. 

Caruthers  &  al.  v,  Eldridge's  ex 'or 
A  als.,  670 
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16.  Husband  is  not  a  competent  witness 
after  the  death  of  his  wife,  to  prove  the 
consideration  upon  which  he  made  a  post- 
nuptial settlement  upon  her. 

William  &  Mary   Colleg^e   v.  Powell 
&  als. ,  '  372 

17.  See  Depositions. 

EXCEPTIONS— Bill  of. 

1.  In  an  action  at  law  the  parties  waive 
a  trial  by  jury,  and  submit  the  whole  mat- 
ter of  law  and  fact  to  the  judgment  of  the 
court,  under  the  act.  Code,  ch.  163,  {  9,  p. 
629.  An  exception  taken  to  the  judgment 
of  the  court  must  state  the  facts  proved, 
not  the  evidence:  And  it  will  be  treated  as 
governed  by  the  principles  applicable  to 
exceptions  taken  to  the  opinion  of  the  court 
overruling  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the 
evidence. 

Pry  or  v,  Kuhn,  615 

2.  A  bill  of  exceptions  in  a  criminal  case, 
upon  the  refusal  of  the  court  to  grant  a 
new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  is  to  be  framed 
in  the  same  manner  as  the  bill  of  exceptions 
in  civil  cases  to  the  like  refusal  is  framed. 
And  if  the  evidence  is  certified  instead  of 
the  facts  proved,  the  appellate  court  will 
only  look  to  the  evidence  introduced  by  the 
commonwealth.  Vaiden's  Case,        717 

EXECUTIONS. 

1.  A  fieri  facias  is  a  lien  from  the  time 
it  goes  into  the  hands  of  the  officer  to  be 
executed,  upon  all  the  personal  estate  of 
the  debtor,  including  debts  due  to  him, 
with  the  exception  stated  in  the  statute; 
and  this  lien  continues  after  the  return  day 
of  the  execution,  and  only  ceases  when  the 
right  to  levy  the  execution  or  to  levy  a  new 
execution  upon  the  judgment,    ceases  or  is 

suspended  by  a  forthcoming  t>ond  be- 
748      ing   given    and    forfeited,    or  *by    a 

supersedeas  or  other  legal  process. 
See  Code,  ch.  188,  {  3  and  4,  p.  717. 

Puryear  v.  Taylor,  401 

2.  The  lien  of  a  fieri  facias  of  prior  date 
has  priority  over  a  subsequent  attachment. 

Idem,        401 

3.  Upon  the  dissolution  of  an  injunction 
to  a  judgment,  execution  may  issue  thereon 
within  a  year  and  day  from  the  dissolution 
of  the  injunction,  without  a  scire  facias, 
though  the  injunction  was  in  force  more 
than  ten  years. 

Hutsonpiller's     adm'r    v.    Stover's 
adm'r,  579 

EXECUTORS  AND    ADMINISTRA- 
TORS. 

1.  A  private  act  of  assembly  empowers 
the  County  court  to  authorize  G,  adminis- 
trator of  ^,  to  sell  and  convey  land,  on  such 
terms  as  the  court  should  prescribe.  Upon 
the  construction  of  the  statute,  held,  that 
G  acted  as  administrator  in  the  sale  of  the 
land. 

Corbell's  ex'or  v,  Zeluff  8l  als.,  226 


2.  The  administrator  having  sold  and 
conveyed  the  land  and  collected  a  part  of 
th^  purchase  money,  held,  under  the  con- 
struction of  the  statute  and  the  order  of 
the  County  court,  the  purchaser  was  justified 
in  paying  to  the  administrator,  and  there- 
fore as  between  their  respective  sureties, 
the  sureties  of  the  administrator  were  lia- 
ble. Idem,         226 

3.  Executor  having  exhausted  the  per- 
sonal estate  in  payment  of  debts,  and  t>eing 
largely  in  advance  to  the  estate  for  the 
payment  of  debts  which  bound  the  heirs,  is 
entitled  to  stand  in  the  place  of  the  cred- 
itors whose  debts  he  has  paid,  and  charge 
the  real  estate.  And  the  real  estate  in  the 
hands  of  the  devisees  is  liable  in  propor- 
tion to  its  value  at  the  time  of  the  death  of 
the  testator. 

Gaw  V,  Huffman,  628 

4.  A  life  estate  in  land  having  been  given 
to  the  widow  in  lieu  of  dower,  and  being  of 
lesd  value  than  her  dower  would  have  been, 
her  life  estate  is  not  to  bear  any  part  of 
the  burden  of  paying  the  debts. 

Idem,        628 

5.  The  remainder  after  the  death  of  the 
widow  in  the  land  devised  to  her  for  life, 
having  been  given  to  some  of  the  devisees, 
their  proportion  of  the  debts  is  according 
to  the  value  of  their  interest  at  the  death 
of  the  testator.  Idem,        628 

6.  The  shares  of  some  of  the  devisees 
in  said  remainder  are  charged  with  the 
payment  of  certain  legacies.  The  present 
value  of  the  legacies  at  the  death  of  the 
testator  is  also  to  be  deducted  from  such 
present  value  of  the  remainder;  and  the 
proportion  of  the  debts  is  according  to  the 
value  of  the  remainder  so  ascertained. 

Idem,        628 

7.  The  legacies  charged  upon  the  re- 
mainder in  the  land  are  to  bear  a  propor- 
tion of  the  debts  according  to  their  value 
at  the  death  of  the  testator.        Idem,        628 

8.  The  sum  which  at  compound  interest 
will  produce  the  amount  of  the  legacy  at 
the  death  of  the  widow,  is  the  present 
value:  And  the  widow  being  dead,  the 
period  of  her  death  is  the  time  for  the  pay- 
ment of  the  legacy.  Idem,        628 

9.  Advancements  made  by  the  testator  in 
his  lifetime  are  not  to  be  taken  into  the 
account  in  fixing  the  proportion  of  the  debts 
which  the  devisee  is  to  pay.        Idem,        628 

10.  As  to  contracts  between  executor  and 
legatees,  see  I/egacies  &  L/egatees,  No.  1, 
2,  and  Idem,        628 

11.  When  a  release  of  a  warranty  by  an 
administrator  is  sufficient.  See  Evidence, 
No.  11,  and 

Unis   8l   als.    v,    Charlton's    adm'r 
8l  als.,  484 

EXPECTANT  INTERESTS. 

See  Legacies  8l  L/egatees,  No.  2,  and 
Gaw  V,  Huffman,  628 

FORCIBLE  ENTRY  AND  UNLAW- 
FUL DETAINER. 

1.  In  a  case  of  forcible  entry  and  detainer 
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pending^  when  the  Code  of  1849  went  into 
operation,  the  subsequent  proceeding's  may 
conform  to  the  provisions  of  the  Code. 

Olinger  v.  Shepherd,  462 

2.  It  seems  that  under  the  Code  of  1849  a 
separate  complaint  is  not  necessary  in  a 
proceeding'  for  an  unlawful  detainer ;  that 
the  only  complaint  necessary  is  that  em- 
bodied in  the  summons.  Idem,        462 

3.  The  distinction  between  the  action  of 
ejectment  and  a  proceeding  of  forcible  en- 
try, stated  by  Moncure,  J.  Idem,        462 

4.  In  a  proceeding  for  an  unlawful  entry 
and  detainer,  if  the  defendant  has  entered 
unlawfully,  the  plaintiff  is  entitled  to  re- 
cover without  any  regard  to  the  question 
of  his  right  of  possession :  And  this  though 
the  land  from  which  he  is  ousted  is  the 
land  of  the  commonwealth,  or  of  the  party 
who  ousted  him.  Idem,        462 

FORB^EITURES. 
See  Delinquent  and  f^orfeited  Land. 
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♦FRAUD. 


In  a  suit  between  S,  trustee  in  a 
deed  for  the  wife  of  the  grantor,  and  B,  a 
creditor  of  the  grantor,  the  deed  is  held  to 
be  fraudulent  to  the  extent  of  one  thousand 
four  hundred  and  eighty-three  dollars,  much 
more  than  sufficient  to  pay  B's  debt.  W, 
another  judgment  creditor  of  the  grantor, 
files  a  bill,  in  which  he  states  his  debt  and 
the  decree  in  the  former  suit,  and  asks  that 
S  may  be  decreed  to  pay  plaintiff's  debt  out 
of  the  balance  remaining  in  his  hands  for 
which  the  deed  was  declared  fraudulent: 
And  he  files  a  copy  of  the  record  in  the  first 
suit.  8  answers,  denying  that  the  deed  is 
fraudulent,  and  objecting  to  the  record  of 
the  former  suit  as  evidence,  held : 

1st.  If  the  bill  is  to  be  considered  as 
charging  fraud  in  the  deed,  the  answer 
puts  that  fact  in  issue ;  and  the  plaintiff 
not  having  been  a  party  to  the  first  suit, 
the  record  is  not  competent  evidence. 

Winston  v.  Starke  &.  als.,  317 

2d.  The  bill  does  not  charge  fraud  in 
the  deed,  but  relies  on  the  first  suit  as  a 
proceeding  of  which  plaintiff  is  entitled 
to  the  benefit.  The  case  does  not  come 
within  the  principles  upon  which  proceed- 
ings in  rem  are  held  to  bind  all  the  world. 

Idem,        317 

3d.  When  deed  fraudulent   per   se.     See 
Conveyances — Fraudulent,  No.  2,  and 
Addington  v.  Btheridge,  coroner,        436 

4th.  See  Husband  &,  Wife,  No.  2,  and 
Penn  v.  Whiteheads,  74 

FREE  NEGROES. 

1.  It  is  not  illegal  to  affix  the  punishment 
of  stripes  to  the  violation  of  a  city  ordi- 
nance by  a  free  negro. 

Mayo,  mayor,  v»  James,  17 

2.  A  statute  requiring  a  license  to  keep  a 
cook-shop  and  laying  a  tax  upon  it,  is  not 
in  conflict  with,  and  does  not  avoid,  an  or- 
dinance of  the  cit3'  of  Richmond  passed  in 
pursuance    of   its   charter,    prohibiting   or 


restricting  the   keeping   of   cook-shops   by 
free  negroes  within  the  city.        Idem,        17 

GARNISHEES. 

See  Attachments,  No.  4,  5,  7,  8,  9,  and 
Bait.  &.   Ohio    R.    R.    Co.  v.  Galla- 
hue's  adm'rs,  655 

GUARDIAN  AND  WARD. 

1.  Upon  the  coming  of  age  or  marriage 
of  a  ward,  or  the  death  of  the  guardian, 
the  guardianship  terminates;  and  from  that 
time  only  simple  interest  is  to  be  charged 
on  any  balance  then  in  his  hands,  or  which 
he  afterwards  received. 

Armstrong's  heirs  v.  Walkup,  608 

2.  The  estate  of  the  ward  having  come 
into  the  possession  of  the  guardian,  his 
bond  of  office  binds  him  in  his  lifetime, 
and  his  estate  after  his  death,  for  the  in- 
terest, hires  and  profits  received  by  him, 
whether  received  before  or  after  the  expi- 
ration of  his  authority  as  guardian.  But 
from  the  termination  of  the  guardianship 
the  same  is  to  be  accounted  for  on  the  ordi- 
nary principle  governing  accounts  between 
creditor  and  debtor.  Idem,        608 

3.  A  guardian  is  not  to  be  charged  upon 
the  money  received  by  him  from  the  day  it 
is  received;  but  he  is  to  be  allowed  six 
months  in  which  to  invest  it. 

Idem,        606 

4.  A  guardian  retains  his  female  wards 
in  his  family,  and  treats  them  as  his  chil- 
dren, but  they  are  required  to  work  as  chil- 
dren might  be ;  though  the  condition  of  his 
family  did  not  require  their  services.  The 
guardian  is  to  be  allowed  a  reasonable  com- 
pensation for  their  board  and  clothing,  and 
he  is  not  to  be  charged  for  their  services. 

Idem,        606 

HOTCHPOT. 
See  Advancements. 

HUSBAND  AND  WIFE. 

1.  Advancements  to  children  are  not 
brought  into  hotchpot  for  the  benefit  of  the 
widow :  She  is  only  entitled  to  share  in  the 
estate  of  the  intestate  of  which  he  died 
possessed. 

Knight  &  wife  v.  Oliver  &  als.,  33 

2.  A  husband  carries  on  a  mercantile 
business  as  agent  for  his  wife,  and  he  is 
aided  by  his  sons  who  are  minors.  The 
business  is  profitable,  and  property  is  ac- 
cumulated from  its  profits.  The  husband 
has  an  interest  in  this  property  which  may 
be  subjected  by  his  creditors  to  the  pay- 
ment of  his  debts. 

Penn  v.  Whiteheads,  74 

3.  Upon  a  bill  by  a  decree  creditor  of  the 
husband,  to  subject  the  property,  charging 
that  the  agency  was  a  fraud,  and  that  the 
property  was  the  husband's,  or  at  least  that 
he  had  an  interest  in  it  on  account  of  his 
and  his  sons'  services,  and  asking  for  an 
injunction  to  restrain  the  collection  of  the 

debts  and  the  disposition  of  the  prop- 
750      erty  and  for  a  receiver;  the  *injunc- 
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tion  is  properly  granted:  And  upon  a 
motion  in  vacation  to  dissolve  the  injunc- 
tion, which  was  overruled,  it  was  proper  to 
appoint  a  receiver  to  sell  the  property  and 
collect  the  debts.  Idem,        74 

4.  One  of  the  sons  having*  come  of  age 
was  taken  in  as  a  partner;  and  there  were 
debts  due  for  goods  purchased  for  which 
the  son  was  liable.  If  these  debts  were  to 
be  first  paid  out  of  the  property,  it  was 
still  error  to  direct  the  receiver  to  pay  them 
before  having  a  report  upon  them  by  a 
commissioner  of  the  court.  Idem,        74 

5.  A  court  of  equity  will  not  decree  a 
specific  performance  of  a  contract  by  a  hus- 
band and  wife  for  the  sale  of  the  wife's 
land,  at  the  suit  of  the  vendee,  the  wife 
refusing  to  execute  the  contract. 

Clarke  St,  als.  v.  Reins,  96 

6.  Nor  will  the  court  compel  the  husband 
to  convey  his  life  estate  to  the  vendee,  with 
compensation  for  the  failure  of  the  wife  to 
convey  her  interest  in  the  land. 

Idem,        96 

7.  A  decree  that  a  married  woman  shall 
convey  her  land  with  general  warranty, 
though  erroneous,  is  no  cause  for  reversing 
the  decree,  as  under  the  statute  the  war- 
ranty will  not  bind  her.  Code,  ch.  121,  { 
7,  p.  514.  Idem,        98 

d.  Widow  is  a  necessary  party  to  a  suit 
for  partition  of  land  by  the  heirs. 

Curtis  V.  Snead  &  als.,  260 

9.  Though  a  post  nuptial  settlement  by  a 
husband  on  his  wife  is  declared  fraudulent 
as  to  his  creditors  at  the  suit  of  one  cred- 
itor, this  cannot  be  relied  on  by  another 
creditor  in  another  suit;  but  he  must  charge 
the  fraud  and  prove  it. 

Winston  v,  Starke  A  als.,  317 

10.  A  widow  having  received  her  distribu- 
table share  of  the  personal  estate  of  her 
husband,  is  not  a  purchaser  for  value,  so 
as  to  be  entitled  to  set  up  the  defense  of 
purchaser  for  value  without  notice. 

Snoddy  v.  Haskins  St.  als.,  363 

11.  In  such  case  the  husband  having  ob- 
tained slaves  by  a  conveyance  fraudulent 
as  to  creditors  of  the  grantor,  and  one  of 
these  slaves  having  been  allotted  to  the 
widow,  the  slave  in  her  possession  may  be 
taken  in  execution  at  the  suit  of  a  creditor 
of  the  grantor,  though  the  husband  and 
those  claiming  under  him  have  been  in 
possession  more  than  five  years. 

Idem,        363 

12.  Husband  is  not  a  competent  witness 
after  the  death  of  his  wife,  to  prove  the 
consideration  upon  which  he  made  a  post 
nuptial  settlement  upon  her. 

William    St,  Mary  College  v.  Powell 
Sl  als.,  372 

13.  Such  a  settlement  is  made  which 
recites  that  the  consideration  in  part,  is 
the  agreement  by  the  wife  to  unite  in  a 
conveyance  of  land  a  part  of  which  is  her 
own,  and  in  another  part  of  which  she  has 
a  right  of  dower,  for  the  purpose  of  paying 
a  debt  of  her  husband ;  and  she   does  after- 


wards unite  in  the  conveyance.  The  deeds 
themselves  are  proofs  of  the  consideration, 
and  the  settlement  will  be  sustained  to  the 
extent  of  the  value  of  the  interest  she  con- 
veyed. Idem,        372 

14.  See  Equitable  Mortgages,  No.  1*  and 

Idem,        372 

15.  Testatrix  bequeaths  slaves  to  A,  B 
and  C  jointly,  upon  the  following  trust :  To 
be  held  by  them  in  trust  for  the  benefit  of 
her  daughter  K  (a  married  woman)  or  her 
heirs.  And  as  it  is  my  wish  to  guard  in 
the  most  ample  manner,  against  the  im- 
prudent sale  or  other  disposition  of  the 
aforesaid  property,  during  the  natural  life 
of  Kt  it  is  hereby  wholly  and  solely  confided 
to  the  discretion  of  the  aforesaid  trustees  A, 
B  and  C,  in  what  manner  the  said  D  shall 
receive  and  enjoy  the  profits  arising  from 
the  hires  or  other  disposition  of  the  slaves 
aforesaid.  And  in  the  event  of  the  death 
of  E  without  heirs  of  her  body,  then  all  the 
slaves  and  their  increase  to  B,  held : 

1st.  B  took  an  absolute  estate  in  the 
slaves,  and  the  bequest  over  is  void. 

2d.  That  it  is  a  bequest  to  the  separate 
use  of  E. 

3d.  That  separately  or  jointly  with  her 
husband,  E  had  no  power  to  alienate  the 
slaves  during  her  coverture. 

4th.  That  the  trustee  may  permit  E  and 
her  husband  to  take  possession  of  the 
slaves,  and  thus  enjoy  the  profits  of  them. 

5th.  Two  of  the  trustees  having  died 
since  the  death  of  the  testatrix,  the  leg^ 
title  survived  to  the  third ;  and  he  may 
maintain  an  action  to  recover  one  of  the 
slaves  which  had  been  sold  by  a  son  in 
law  of  E  with  her  consent. 

Nixon  V,  Rose,  trustee,  425 

16.  A  life  estate  in  lands  having  been 
devised  to  a  widow  in  lieu  of  dower,  and 
being  of  less  value  than  her  dower  would 
have  been,  her  life  estate  is  not  to  bear  any 
part  of  the  burden  of  paying  the  debts  of 
the  testator. 

Gaw  V.  Huffman,  628 

INFANTS. 

1.  In  a  bill  to  confirm  a  sale  of  infants' 
lands,  and  a  decree  in  1836,  nothing 
751  ^further  is  done  in  the  cause  until 
1853.  The  proceedings  on  their  face 
were  irregular,  the  bill  not  having  been 
sworn  to,  and  it  not  appearing  that  the 
testimony  was  taken  in  the  presence  of  the 
guardian  ad  litem,  or  on  interrogatories 
agreed  to  by  him.  There  should  not  be  an 
appeal  by  the  infant  after  coming  of  age 
from  the  decree  of  1836 ;  but  plaintiff  ahoidd 
be  allowed  to  amend  his  bill  and  make  the 
purchaser  a  party;  to  make  the  afiidavit 
required  by  the  statute ;  and  prove,  if  he 
can,  that  the  testimony  was  properly  taken; 
and  both  i)arties  should  be  allowed  to  take 
further  evidence.  And  if  upon  taking  the 
proper  accounts,  and  the  evidence  intro- 
duced, it  shall  appear  that  the  sale  was  . 
necessary  under  the  facts  existing  at  the 
time,  and  was  fairly  made  and  for  a  full 
price,  the  same  should  not  be  set  aside  on 
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account  of  irregularities  in  the  proceedings. 
Hughes  A  wife  v.  Johnston,  479 

2.  As  to  the  mode  of  making  partition  of 
lands  where  infants  are  parties,  see  Parti- 
tion, No.  1,  2,  and 

Curtis  V.  Snead  A  als.,  26 

INSTRUCTIONS. 

1.  Several  instructions  are  given  to  the 
jury,  in  the  last  of  which  a  fact  is  assumed 
which  is  properly  for  the  determination  of 
the  jury.  The  previous  instructions,  how- 
ever, had  submitted  that  fact  to  the  consid- 
eration of  the  jury,  so  that  there  could  be 
no  doubt  in  their  minds  as  to  the  meaning 
of  the  court  in  the  last  instruction.  The 
law  having  been  correctly  stated,  the  judg- 
ment will  not  be  reversed. 

Harvey  &  al.  v,  Epes,  153 

2.  Parol  evidence  having  been  introduced 
on  a  trial,  some  of  which  is  legal  and  other 
parts  illegal,  it  would  be  improper  for  the 
court  to  instruct  the  jury,  in  general  terms, 
to  disregard  all  parol  evidence  tending  to 
alter,  vary,  explain  or  add  to  the  written 
contracts  between  the  parties  introduced  in 
evidence.  Nor  is  the  court  bound  to  point 
out  to  the  jury  such  of  the  evidence  as 
would  thus  affect  the  contract ;  but  this  is 
to  be  done  by  the  party  asking  for  the  in- 
struction. Idem,        153 

3.  In  a  case  of  probat,  where  the  question 
was  whether  the  paper  was  executed  accord- 
ing to  the  statute,  a  motion  to  instruct 
the  jury  assumes  all  the  facts  stated  by  the 
subscribing  witnesses  as  true,  and  asks  the 
court  to  instruct  the  jury  that  the  paper  is 
not  proved  to  be  the  will  of  the  person  mak- 
ing it,  according  to  the  statute.  This  in- 
struction does  not  ask  the  court  to  pass 
upon  the  truth  of  the  facts,  but  upon  the 
law  as  applicable  to  them ;  and  therefore  it 
is  not  objectionable. 

Green  St,  als.  v.  Crain  St,  als. ,  252 

4.  Upon  a  scire  facias  to  revive  a  judg- 
ment which  has  been  suspended  by  an  in- 
junction for  forty-six  years,  issue  was  made 
up  on  the  plea  of  payment ;  and  upon  the 
trial  the  court  instructed  the  jury  that  the 
pendency  of  slid  injunction  cause  repelled 
the  legal  presumption  of  payment  which 
would  have  arisen  from  lapse  of  time  if 
said  injunction  had  not  been  pending. 
This  instruction  was  proper;  and  it  was 
unnecessary  to  distinguish  to  the  jury  be- 
tween the  legal  presumption,  and  the  natu- 
ral presumption  arising  from  lapse  of  time. 

Hutsonpiller's     adm*r    v.    Stover's 
adm'r,  579 

INTEREST. 

How  interest  is  to  be  charged  against  a 
guardian.  See  Guardian  and  Ward,  No.  1, 
2,  3,  and 

Armstrong's  heirs  v,  Walkup,  608 

JUDGMENTS. 

1,  An  entry  **that  tHe  defendant  relin- 
quishing his  plea  of  payment,  saith  he  can- 
not gainsay   the    plaintiff's   action   for  the 


sum  of,"  &c.,  '* and  judgment  accordingly," 
is  a  judgment  by  confession,  and  releases 
all  previous  errors  in  the  proceedings  in 
the  cause. 

Richardson's  ex'x  St,  al.   v.  Jones,        53 

2.  A  judgment  by  confession  entered  by 
mistake  of  the  clerk,  instead  of  by  nil  dicet, 
cannot  be  corrected  at  the  next  term  of  the 
court  under  either  the  1st  or  5th  section  of 
ch.  181  of  the  Code,  p.  608.  Idem,        53 

3.  In  an  action  of  debt  against  two,  one 
dies,  and  the  suit  is  revived  against  his 
executrix ;  and  then  she  and  the  other  de- 
fendant give  separate  confessions  of  judg- 
ment, and  a  separate  judgment  is  entered 
against  each.   <  This  is  not  error. 

Idem,        53 

4.  As  to  rights  of  judgment  creditor  in 
Alexandria  county,  see  Creditor  and  Debtor, 
No.  1,  2,  3,  and 

Suckley's  adm'r  v,  Rotchford  &  als.,  60 

5.  When  execution  may  issue  upon  a  judg- 
ment upon  dissolution  of  an  injunction  to 
it.     See  Execution,  No.  3,  and 

Hutsonpiller's     adm'r    v.    Stover's 
adm'r,  579 

6.    The    statute    of    limitations   to 
752      judgments  *does   not   run    whilst  an 
injunction    to  the  judgment  is  pend- 
ing. Idem,        579 

7.  If  a  defendant  in  a  judgment  dies 
whilst  an  injunction  to  the  judgment  is 
pending,  though  the  injunction  may  not  be 
dissolved  for  more  than  five  years  after  his 
death,  the  statute  requiring  judgments  to 
be  revived  within  five  years,  does  not  run 
pending  the  injunction ;  and  the  judgment 
may  be  revived  after  the  five  years  from 
the  death  of  the  defendant.  And  this 
though  the  judgment  might  have  been  re- 
vived pending  the  injunction. 

Idem,        579 

8.  The  act,  Code,  ch.  186,  {  13,  p.  710, 
which  directs  that  the  time  for  which  the 
right  to  sue  out  execution  on  a  judgment  is 
suspended  by  the  terms  thereof  or  by  legal 
process,  shall  be  omitted  in  computing  the 
limitation,  applies  to  judgments  recovered 
previous  to  the  act,  which  were  suspended 
by  injunction  at  the  time  when  that  act 
went  into  operation.  Idem,        579 

9.  See  Instructions,  No.  4,  and 

Idem,        579 

JURORS. 

1.  On  a  trial  for  a  felony,  a  member  of 
the  grand  jury  which  found  the  indictment 
against  the  prisoner,  is  not  a  competent 
juror.  Dilworth's  Case,        689 

2.  When  the  objection  to  the  juror  may 
be  taken.  See  Criminal  Jurisdiction  and 
Proceedings,  No.  2,  3,  4,  5,  and 

Idem,        689 

JUSTICES. 

Justices  take  a  deposition  without  author- 
ity; their  certificate  is  not  evidence  of  the 
facts  it  states. 

Unis    &   als.    v,    Charlton's    adm'r 
St,  als.,  484 
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I^ACHES  AND  LAPSE  OF  TIME. 

1.  As  to  what  laches  will  deprive  a  cred- 
itor of  relief  against  the  estate  of  a  deceased 
partner,  see  Partners,  No.  2,  3,  4,  5,  and 

Jackson's   adni*r    v.   King*s   adm'r 
Sl  als.,  499 

2.  When  lapse  of  time  will  cure  defects 
in  title  to  real  estate.  See  Vendor  and 
Purchaser,  No.  4,  and 

Peers  V.  Bamett  Sl  others,  410 

3.  See  the  distinction  between  the  legal 
presumption  and  the  natural  presumption 
from  lapse  of  time. 

Hutsonpiller's    adm'r    v.     Stover's 
adm'r,  579 

LEGACIES  AND  LEGATEES. 

1.  Under  a  mutual  mistake  as  to  the  pro- 
portion of  the  debts  of  the  testator  which 
a  legatee  was  bound  to  pay  to  the  executor, 
the  legatee  assigned  the  legacy  to  the  exec- 
utor for  the  payment  of  the  amount  for 
which  she  was  supposed  to  be  liable.  The 
assignment  will  only  be  allowed  to  stand 
as  a  security  for  the  true  amount  for  which 
the  legatee  is  liable. 

Gaw  V,  Huffman,  628 

2.  The  legacy  not  being  payable  until 
the  termination  of  a  life  estate,  and  the 
legatee  being  very  needy ;  on  that  ground 
also,  the  assignment  will  be  allowed  only 
as  a  security  for  the  amount  due  from  the 
legatee  to  the  executor.  Idem,        628 

3.  Legacies  charged  upon  land  which  is 
liable  for  debts  of  the  testator  binding  the 
heirs,  are  to  bear  a  proportion  of  the  debts 
according  to  the  relative  value  of  the  sub- 
jects. Idem,        628 

4.  The  legacies  being  payable  at  the  death 
of  a  life  tenant  of  the  land,  and  the  re- 
mainder in  the  land  being  only  liable  for 
the  legacies  and  for  the  debts,  the  value  of 
the  legacies  and  the  remainder  in  the  land 
at  the  death  of  the  testator  is  to  be  ascer- 
tained, and  the  debts  are  to  be  apportioned 
upon  that  value.  Idem,        628 

5.  The  sum  which  at  compound  interest 
will  produce  the  amount  of  the  legacy  at 
the  death  of  the  life  tenant,  is  the  present 
value  of  the  legacy.  Idem,        628 

LICENSES. 
See  Ordinaries,  passim. 

LIEN. 

1.  For  the  lien  of  an  execution,  see  Ex- 
ecutions, No.  1,  2,  and 

Puryear  v.  Taylor,  401 

2.  As  to  what  debts  due  from  the  gar- 
nishee an  attachment  at  law  operates  upon, 
see  Attachments,  No.  4,  5,  and 

Bait.  &  Ohio   R.    R.    Co.    v,  Galla- 
hue's  adm'rs,  655 

LIMITATION— Of  Estates. 

1.  Testator  gives  his  estate  to  his  wife 
during  her  life ;  and  at  her  death  it  is  to 
be  equally  divided  amongst  all  his  children. 
**  And,  the  shares  of  his  two  daughters  M  and 


B  are  to  be  held  by  them  during  their  natu- 
ral lives,  and  no  longer,  and  then  equally 

divided  between  their  heirs  lawfully 
753      begotten."     And  at  his  *wifc's  death 

his  lands  to  be  sold  and  the  proceeds 
divided  as  aforesaid.  The  words  ''heirs 
lawfully  begotten,"  are  words  of  limitation ; 
and  M  and  B  took  the  whole  interest  in 
their  shares  of  the  estate. 

Moore  &  als.  v.  Brooks,  135 

2.  See  Husband  and  Wife,  No.  15,  and 
Nixon  V.  Rose,  trustee,  425 

LIMITATION— Statute   of. 

1.  The  act.  Code,  ch.  149,  {  13,  p.  593, 
limiting  the  period  in  which  suits  may  be 
brought  to  set  aside  conveyances  or  trans- 
fers of  property  on  considerations  not 
deemed  valuable  in  law,  does  not  apply  to 
cases  of  actual  fraud. 

Snoddy  v,  Haskins  &  als.,  363 

2.  See  Husband  and  Wife,  No.  11,  and 

Idem,        363 

3.  The  statute  of  limitations  to  judgments 
does  not  run  whilst  an  injunction  to  the 
judgment  is  pending. 

Hutsonpiller's    adm'r     v.    Stover's 
adm'r,  579 

4.  The  statute  which  requires  a  judgment 
to  be  revived  within  five  years  after  the 
death  of  the  defendant,  does  not  appl^  to  a 
case  in  which  the  judgment  was  enjoined 
for  the  whole  period.  Idem,        S79 

5.  The  act.  Code,  ch.  186,  8  13,  p.  710, 
directing  that  the  time  for  which  the  right 
to  sue  out  execution  on  a  judgment  is  sus- 
pended by  the  terms  thereof  or  by  legal 
process,  shall  be  omitted  in  computing  the 
limitation,  applies  to  judgments  suspended 
by  injunction  at  the  time  the  act  went  into 
operation.  Idem,        579 

MANDAMUS. 

1.  In  carrying  out  the  provisions  of  the 
law  in  relation  to  sales  of  land  for  taxes, 
the  County  court  acts  ministerially ;  and  if 
it  refuses  to  act,  the  remedy  is  not  by  ap- 
peal but  by  mandamus. 

Delaney  v,  Groddin,  266 

2.  It  seems  mandamus  is  the  proper  rem- 
edy to  be  restored  to  an  office  in  a  bank. 

Booker  v»  Young  &.  als.,  303 

3.  The  council  of  the  city  of  Wheeling 
cannot  be  compelled  by  mandamus  to  grant 
a  license  to  keep  an  ordinary. 

Sights  V.  Yamalls,  292 

4.  Where  a  license  is  granted  to  commence 
at  a  future  day,  a  mandamus  will  not  lie 
against  the  proper  officer  to  issue  it  before 
that  day  arrives.  Idem,        292 

5.  In  a  case  of  this  kind  a  mandamus 
nisi  may  be  issued  in  the  first  instance, 
without  a  previous  rule  upon  the  party  to 
appear  and  show  cause  against  it. 

Idem,        292 

MORTGAGES. 
See  Equitable  Mortgages. 
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MURDER. 


On  a  trial  for  murder,  the  necessity  relied 
on  to  justify  the  killing,  must  not  arise 
out  of  the  prisoner's  own  misconduct. 

Vaiden's  Case,        717 

NONRESIDENT. 

Who  is  a  nonresident  of  the  state,  in  the 
sense  of  the  attachment  law.  See  Attach- 
ments, No.  1,  and 

Clark  V.  Ward  &.  als.,  440 

NOTICE. 

What  is  a  sufficient  notice  to  take  a  depo- 
sition.    See  Depositions,  No.  4,  and 
McGinnis  v.    Washington   Hall  As- 
sociation, 602 

ORDINARIES. 

1.  A  statute  requiring  a  license  to  keep  a 
cook-shop,  and  laying  a  tax  upon  it,  is  not 
in  conflict  with,  and  does  not  avoid,  an  or- 
dinance of  the  city  of  Richmond  passed  in 
pursuance  of  its  charter,  prohibiting  or 
restricting  the  keeping  of  cook-shops  by 
free  negroes  within  the  city. 

Mayo,  mayor,  v.  James,  17 

2.  By  an  ordinance  of  the  city  of  Wheel- 
ing, a  license  to  keep  an  ordinary  is  to  ex- 
pire and  be  of  no  further  effect  on  the  1st 
of  May  next  succeeding  the  date  thereof. 
The  council  having  in  April  granted  such 
a  license  for  the  ensuing  year,  such  grant 
did  not  vest  in  the  party  to  whom  it  was 
granted,  any  absolute  or  vested  right  to 
such  license ;  but  the  right  did  not  become 
perfect  until  the  actual  emanation  of  the 
license,  or  until  the   1st  of  May  following. 

Sights  V.  Yamalls,  292 

3.  By  the  same  ordinance  the  council  has 
authority  to  annul  a  license  actually  issued 
under  its  order.  A  fortiori,  it  may  rescind 
an  order  granting  a  license  before  the  1st 
of  May,  which  has  not  issued. 

Idem,        292 

4.  A  party  to  whom  such  license  was 
granted  in  April,  cannot  properly  apply  for 

a  mandamus  to  compel  the  proper 
754      *officer  to  issue   it  before   the   1st  of 

May ;  and  therefore  the  pendency  of 
such  mandamus  cannot  affect  the  right 
of  the  council  to  rescind  the  order  granting 
the  license  before  that  time.        Idem,        2^ 

5.  The  council  being  authorized  by  the 
charter  of  the  city  to  assess  a  tax  on  licenses 
to  keep  ordinaries,  in  addition  to  the  state 
tax,  it  was  competent  for  the  council  to 
make  the  i)ayment  of  the  tax  a  condition 
precedent  to  the  emanation  of  the  license. 

Idem,        292 

6.  The  council  having  by  an  ordinance 
assessed  a  tax  on  a  license  to  keep  an  ordi- 
nary, and  having  granted  the  license  ^'un- 
<ler  existing  rates  of  taxation,"  such  grant 
must  be  taken  to  refer  not  only  to  the  state 
tax,  but  to  the  tax  imposed  by  the  council ; 
a.nd  to  require  the  payment  of  the  latter  as 
the  condition  of  the  right  to  call  for  the 
license.  Idem,        292 


7.  In  such  case,  though  the  tax  was  un- 
equal, oppressive  and  illegal,  yet  as  its 
payment  was  a  condition  precedent  to  the 
emanation  of  the  license,  without  the  per- 
formance of  the  condition  nothing  passed 
under  the  grant:  And  the  condition  cannot 
be  separate  from  the  grant  and  disregarded, 
so  as  to  render  the  grant  absolute  and  un- 
conditional. The  whole  must  be  taken  to- 
gether and  accepted  or  refused. 

Idem,        292 

8.  By  the  charter  the  city  council  has 
power  to  refuse  a  license  to  keep  an  ordi- 
nary ;  and  if  the  tax  laid  is  unjust,  exces- 
sive and  illegal,  it  is  in  effect  the  exercise 
of  this  power,  and  for  all  legal  purposes 
should  be  so  regarded.  And  the  exercise 
of  this  power  cannot  be  controlled  by  the 
circuit  court  by  mandamus  or  otherwise. 
But  the  charter  authorizing  a  i)arty  to 
whom  license  is  refused  to  apply  to  the 
County  court  of  Ohio  county  for  it,  his  only 
remedy  is  to  apply  to  that  court. 

Idem,        292 

9.  The  order  granting  the  license  having 
been  made  in  April,  if  the  tax  then  imposed 
was  illegal,  or  if  no  tax  had  been  assessed 
upon  it  at  the  time,  it  was  competent  for 
the  council,  at  any  time  before  the  1st  of 
May,  to  modify  its  grant  by  requiring  the 
payment  of  a  legal  tax,  in  lieu  of  that 
which  was  illegal,  or  to  supply  the  omission 
to  lay  a  tax  on  ordinaries.  And  without 
the  payment  of  this  tax  at  least  the  party 
to  whom  the  license  had  been  granted  had 
no  right  to  demand  it.  Idem,  -      292 

10.  Upon  a  mandamus  nisi  sued  out  by 
the  party  to  whom  the  license  had  been 
granted  by  the  council,  against  the  officer 
whose  duty  it  is  to  issue  the  license,  he 
may  in  his  return  set  up  the  ordinance  im- 
posing a  tax  upon  licenses,  passed  since 
the  o^er  granting  the  license. 

Idem,        292 

11.  In  a  case  of  this  kind  a  mandamus 
nisi  may  be  issued  in  the  first  instance, 
without  a  previous  rule  upon  the  party  to 
show  cause  against  it.  Idem,        292 

PARTIES. 

1.  All  persons  having  an  interest  or  color 
of  interest  in  the  residuum  of  an  estate, 
must  be  parties  to  a  suit  in  which  the  court 
is  to  decide  upon  the  construction  of  the 
will  affecting  that  residuum. 

Ost>orne  &.  als.    v,    Taylor's    adm'r 
&als.,  117 

2.  When  slaves  may  be  parties  to  a  suit. 
See  Slaves,  No.  4,  and  Idem,        117 

3.  In  a  bill  by  a  residuary  legatee  against 
the  administrator  with  the  will  annexed, 
who  is  insolvent,  and  his  sureties  T  and  H, 
C  the  son  of  T  has  received  assignments  of 
a  number  of  the  legacies,  claiming  them  as 
his  own ;  but  H  insists  they  belong  to  T, 
and  were  purchased  at  a  large  discount,  the 
benefit  of  which  he  claims.  H  insists  fur- 
ther, that  C  shall  not  be  paid  these  legacies 
until  T  or  T  and  C  shall  file  a  cross-bill 
against  him,  and  thus  give  an  opportunity 
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to  contest  C's  right.  If  C  is  not  entitled 
to  the  leg'acies,  he  is  entitled  to  compensa- 
tion for  purchasing  them  up.  C  is  a  proper 
party  defendant  to  the  original  bill,  to 
have  his  right  to  the  legacies  settled.  And 
T  and  C  having  filed  a  cross-bill  against 
H,  setting  up  C's  right  to  the  legacies,  H 
cannot  object  to  it  at  the  hearing,  after 
having  insisted  on  it.  And  if  C  is  held 
not  entitled  to  the  legacies,  he  should  be 
allowed  compensation  for  purchasing  them. 
W.  &  C.  Tarr  v.  Ravenscroft  A  als.,  642 
Same  v.  Hendricks'  adm'r  St.  als.,      642 

4.  A  caveat  is  revived  in  the  name  of  the 
executor  of  the  caveator,  who  is  directed  to 
sell  the  land,  and  of  the  legatees  of  the 
proceeds  of  sale ;  and  no  objection  is  taken 
thereto  until  after  the  verdict :  The  executor 
being  the  proper  party,  the .  irregularity  of 
joining  the  others  with  him  will  then  be 
disregarded. 

Caruthers  &  sd.  v.   Dldridge's  ex' or 
&  als.,  670 

PARTITION. 

1.  Upon  a  bill  for  partition  of  land,  as  a 
general  rule,  the  share  of  each  parcener 
should  be    assigned    to   him   in    severalty. 

And  if  from  the  condition  of  the 
755      *subject  or  the    parties,   it   is   proper 

to  pursue  a  different  course,  the 
facts  justifying  a  departure  from  the 
rules  should,  at  least  where  infants 
are  concerned,  be  disclosed  by  the  report  or 
otherwise  appear,  to  enable  the  court  to 
judge  whether  or  not  their  interests  will  be 
injuriously  affected. 

Curtis  V.  Snead  &  als.,  260 

2.  Where  the  same  i)artics  are  entitled  to 
lands  derived  from  their  father,  and  also 
to  lands  derived  from  their  mother,  and 
some  or  all  of  them  are  infants,  if  these 
lands  are  blended  in  the  division,  it  must 
appear  to  the  court  that  the  interest  of  the 
I)arties  in  general  will  be  promoted  by  this 
mode  of  partition,  to  enable  the  court  to 
protect  the  rights  of  the  infants. 

Idem,        260 

3.  Where  the  widow  of  the  person  who 
died  seized  of  the  lands  of  which  partition 
is  sought,  is  alive  and  entitled  to  dower, 
she  should  be  a  party  to  the  suit ;  and  her 
dower  should  be  assigned  to  her,  and  parti- 
tion made  of  the  residue.  And  it  is  error 
to  proceed  in  her  at^sence,  and  make  parti- 
tion of  the  land  subject  to  her  right  of 
dower.  Idem,        260 

PARTNERS. 

1.  See  Husband  and  Wife,  No.  4,  and 
Penn  v.  Whiteheads,  74 

2.  The  creditor  of  a  partnership  may  lose 
his  remedy  against  the  estate  of  the  de- 
ceased partner  by  his  laches  in  prosecuting 
his  claim  against  the  surviving  partner. 

Jackson's   adm'r   v.    King's  adm'r 
&  als.,  499 

3.  In  such  case  there  is  no  definite  and 
fixed  rule  by  which  to  measure  the  delay 
and  neglect  which  will  deprive  the  creditor 


of  his  remedy  against  the  estate  of  the  de- 
ceased pSLTtner.  Bach  case  must  stand  on 
its  own  circumstances  and  be  judged  by 
them.  Idem,        499 

4.  In  such  case,  whilst  the  creditor  may 
not  be  held  to  adopt  a  very  rigorous  course, 
nor  to  exercise .  the  utmost  possible  dili- 
gence, at  least  he  may  be  required  within 
a  reasonable  time  to  place  the  debt  in  the 
ordinary  channels  of  collection,  and  to  give 
it  that  attention  during  its  progress  which 
may  render  it  probable  that  in  the  natural 
course  the  money  may  be  made,  and  the 
estate  of  the  deceased  partner  thus  saved 
harmless.  Idem,        499 

5.  Where  the  creditor  fails  bona  fide  to 
use  ordinary  or  reasonable  diligence  to  col- 
lect his  debt,  or  where  measures  have  been 
taken  to  compel  payment  from  the  surviv- 
ing partner,  and  there  has  been  gross  and 
unaccountable  delay  in  the  proceedings 
adopted,  and  it  is  palpable  that  the  conse- 
quences of  such  delay  have  been  to  cast 
upon  the  estate  of  the  deceased  partner  a 
debt  which  might  certainly  have  been  ob- 
tained from  the  surviving  partner,  and 
which  it  was  his  duty  to  pay,  this  is  such 
laches  as  will  forbid  a  court  of  equity  to 
lend  its  aid  to  subject  the  estate  of  a  de- 
ceased partner.  Idem,        499 

PAYMENTS. 

1.  See  Executors  and  Administrators, 
No.  2,  and 

Corbell's  ex'or  v.  Zeluff  &  als.,  226 

2.  See  Vendors  and  Purchasers,  No.  6, 
and 

Peers  v.  Bamett  A  als.,  410 

PERPETUITIES. 

The  doctrine  of  perpetuities  applicable  to 
bequests  of  personal  chattels,    does   not  ap- 
ply to  the  bequest  of  freedom  to   a  slave. 
Wood  V,  Humphreys,  333 

PI.EADING. 

1.  A  plea  that  the  plaintiffs  are  an  un- 
chartered banking  company,  and  as  such 
discounted  the  note  declared  on,  or  a  plea 
that  the  consideration  of  the  note  was  the 
bank  i)aper  of  such  unchartered  banking 
company,  is  a  good  defense,  and  the  plea 
need  not  conclude  as  against  the  form  of 
the  statute. 

Hamtramck   v,    Selden,    Withers  A 
Co.,  28 

2.  A  bond  is  for  the  payment  of  money, 
**  which  sum  may  be  discharged  in  bonds 
due  on  good  solvent  men  living  in  the 
county  of  R."  In  debt  on  this  bond,  it  is 
not  necessary  to  notice  the  provision  as  to 
the  payment  of  the  money  in  the  declara- 
tion. 

Butcher  v,  Carlile,  520 

PRACTICE  AT  COMMON  I, AW. 

1.  When  the  appellate  court  will  send  the 
cause  back  with   leave  to  amend  the  plead- 
ings.    See  Appellate  Court,  No.  1,  and 
Hamtramck    v,    Selden,    Withers  & 
Co.,  28 
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2.  An  entry  that  the  defendant  relin- 
quishing his  plea  of  ijayment,  saith  he 
cannot  gainsay  the  plaintiff's  action  for 
the  sum  of,  &c. ,  and  judgment  accordingly, 
is  a  judgment  by  confession,  and  releases 
all  previous  errors  in  the  proceedings  in 
the  cause. 

Richardson's  ex'x  &  al.  v,  Jones,     S3 

756  *3.  In  an  action  of  debt  against  two, 
one  dies,  and  the  suit  is  revived 
against  his  executrix;  and  then  she  and 
the  other  defendant  give  separate  confes- 
sions of  judgments,  and  a  separate  judg- 
ment is  entered  against  each.  This  is  not 
error.  Idem,        53 

4.  See  Instructions,  No.  1,  3,  4,  and 

Harvey  &  al.  v.  Epes,  153 

Green  &  als.  v.  Grain  &  als.,  252 

Hutsonpiller's     adm'r    v.    Stover's 
adm'r,  579 

5.  In  an  action  of  debt  the  common  order 
is  confirmed  at  rules  irregularly,  the  de- 
fendant having  pleaded  as  to  a  part  of  the 
plaintiff's  demand.  This  irregularity  can- 
not be  corrected  at  rules. 

Southall's  adm'r  v.  Exchange  Bank 
of  Va.,  312 

6.  An  irregularity  committed  at  rules 
may  be  corrected  at  the  next  term  of  the 
court ;  and  the  plaintiff  may  be  allowed  'to 
withdraw  a  defective  replication  and  reply ; 
and  if  the  plea  filed  at  rules  does  not  go  to 
the  whole  demand,  he  may  sign  judgment 
for  so  much  as  is  not  covered  by  the  plea. 

Idem,        312 

7.  In  such  case  the  defendant  is  entitled 
to  a  continuance  of  the  cause  as  of  right, 
if  he  demands  it.  But  if  instead  of  asking 
for  a  continuance,  he  a^ks  that  the  cause 
may  be  sent  to  rules,  and  excepts  because 
his  motion  is  overruled,  the  appellate  court 
cannot  reverse  the  judgment,  because  the 
court  required  him  to  proceed  to  trial. 

Idem,        312 

8.  Where  suit  for  freedom  brought  in 
wrong  county,  when  and  how  court  will 
correct  it.     See  Slaves,  No.  11,  12,  and 

Ratcliff  V,  Polly  &  als.,  528 

9.  Under  what  circumstances  it  is  error 
to  refuse  to  continue  a  cause. 

B*iott  &  als.  z/.  The  Commonwealth,  564 

10.  In  a  common  law  attachment,  the 
garnishee  is  only  bound  to  pay  the  debt  he 
owes  upon  getting  a  release  under  seal  from 
all  claims  arising  under  the  contract.  The 
common  law  court  has  no  authority  to 
make  its  judgment  against  the  garnishee 
operate  as  a  release  under  seal. 

Bait.  &   Ohio    R.   R.  Co.  v,  McCul- 
lough  &  Co.,  595 

11.  Where  a  jury  is  dispensed  with,  and 
the  court  tries  the  cause,  an  exception  to 
the  judgment  of  the  court  as  being  contrary 
to  the  evidence,  must  be  framed  as  is  an 
exception  for  the  refusal  of  the  court  to 
grant  a  new  trial  on  the  same  ground. 

Pryor  v,  Kuhn,  615 


12.  When  deposition  may  be  objected  to. 
See  Depositions,  No.  2,  and 

Unis    8l   als.    v,    Charlton's    adm'r 
8l  als.,  484 

13.  See  Evidence,  No.  11,  12,  and 

Idem,        484 

PRACTICE  IN  CHANCERY. 

1.  A  ground  which  existed  and  was  known 
to  a  party  before  a  decree,  is  not  ground 
for  a  bill  of  review. 

Suckley's  adm'r  v*  Rotchford  &.  als.,  60 

2.  See  Creditor  and  Debtor,  No.  2,  3,  and 

Idem,        60 

3.  A  rule  of  practice  prescribed  by  the 
Supreme  court  of  the  U.  S.  which  is  in 
conflict  with  an  act  of  congress,  is  void. 

Idem,        60 

4.  Upon  motion  to  dissolve  an  injunction 
in  vacation,  it  is  overruled.  The  court 
may  proceed  to  appoint  a  receiver  to  sell 
and  collect  the  property  and  debts. 

Penn  v.  Whiteheads,  74 

5.  But  court  may  not  direct  the  receiver 
to  pay  debts  for  which  the  property  is  pri- 
marily bound ;  but  they  should  be  reported 
on  by  a  commissioner.  Idem,        74 

6.  How  partition  should  be  made.  See 
Partition,  and 

Curtis  V,  Snead  8l  als.,  260 

7.  It  is  not  the  duty  of  the  court  to  advise 
a  party  as  to  the  sufficiency  of  his  proof. 
As  to  that,  he  must  judge  for  himself  before 
going  to  a  hearing  of  his  cause. 

Winston  v.  Starke  &.  als.,  317 

8.  If  a  party  has  doubt  about  the  admis- 
sibility of  his  proof  when  objected  to,  he 
may  bring  the  question  before  the  court, 
and  have  it  decided  before  going  to  a  hear- 
ing. Idem,        317 

9.  A  court  of  equity  will  not  decree  a  sale 
of  land  for  payment  of  purchase  money, 
whilst  there  is  a  cloud  upon  the  title.  But 
if  the  cloud  is  removed  before  the  hearing, 
the  vendor  is  entitled  to  a  decree  for  the 
sale. 

Peers  v.  Barnett  &.  als.,  410 

10.  Although  at  the  time  of  filing  such 
bill  the  defects  in  the  title  would  forbid 
the  sale  of  the  land,  yet  the  lapse  of  time 
and  uninterrupted  possession  by  the  vendee 
under  the  deed,  the  absence  of  any  sugges- 
tion of  disturbance  or  of  the  assertion  of 
any  adverse  claim  during  the  long  pendency 
of  the  suit,  may  quiet  the  vendee's  title, 
and  cure  the  defects  thereof:  And  a  decree 
for  the  sale  may  be  proper.        Idem,        410 

11.  In  such  case,  as  the  vendee  was  not 
in  default  when  the  suit  was  commenced, 
he  is  entitled  to  a  decree  for  his  costs. 

Idem,        410 

12.  The  vendee   claims   a  credit  for  pay- 
ments and  offsets  against  the  purchase 

757  *money,  and  a  commissioner  is  di- 
rected to  state  an  account  of  them ; 
but  he  contumaciously  refuses  to  present 
his  vouchers  and  evidence  before  the  com- 
missioner, but  when  the  report  is  returned 
files  exceptions  to  it.     Though   it  is  proba- 
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ble  he  may  be  entitled  to  some  credits  not 
allowed  him,  yet  having  refused  to  submit 
them  to  the  commissioner  where  they  might 
have  been  properly  investigated,  they  will 
not  be  allowed.  Idem,        410 

13.  As  to  the  proceedings  in  suits  for  sale 
of  infants'  lands,  see  Infants,  No.  1,  and 
Hughes  St.  wife  v.  Johnston,  479 

PRINCIPAI^  AND  AGENT. 

1.  To  prove  the  authority  of  an  agent, 
the  parol  directions  of  the  principal  to  him 
may  be  given  in  evidence. 

Lunsford  v.  Smith,  554 

2.  The  statements  of  a  division  engineer 
of  a  railroad  company  as  to  the  indebted- 
ness of  the  company  to  a  defendant  in  an 
attachment,  where  the  railroad  company 
was  summoned  as  a  garnishee,  are  not  evi- 
dence against  the  company,  it  not  appear- 
ing that  he  was  the  agent  of  the  compSLtij 
having  authority  on  this  subject,  or  that  at 
the  time  of  making  the  statements  he  was 
engaged  as  agent  about  the  business  re- 
ferred to,  so  as  to  make  his  statements  a 
part  of  the  transaction,  and  explaining  the 
nature  thereof. 

Bait.  A  Ohio   R.   R.   Co.    v.    Galla- 
hue's  adm*rs,  655 

PRINCIPAI,  AND  SURETY. 

1.  See  Contracts,  No.  1,  and 

Young  V,  Thweatt  &  als.,  1 

2.  See  Executors  and  Administrators,  No. 

2,  and 

Corbell's  ex'or  v,  Zeluff  St.  als.,  226 

3.  There  is  principal  and  surety  in  a 
bond,  and  the  principal  conveys  land  to  the 
surety  in  consideration  that  the  surety  will 
pay  the  debt.  This  does  not  convert  the 
surety  into  the  principal  and  the  principal 
into  the  surety  in  respect  to  the  creditor, 
so  that  the  original  principal  may  be  re- 
leased by  the  dealing  of  the  creditor  with 
the  original  surety. 

William  St.  Mary   College   v,  Powell 
&  als. ,  372 

4.  One  of  two  sureties  of  an  insolvent 
administrator  purchases  up  legacies  for 
which  the  sureties  are  bound,  at  a  discount. 
He  shall  only  charge  his  cosurety  for  his 
proportion  of  what  he  paid  for  the  legacies, 
and  of  the  expenses  of  purchasing  them. 

W.  St.  C.  Tarr  v.  Ravenscrof  t  &  als. ,  642 
Same  v.  Hendricks'  adm'r  St.  als.,      642 

PROBAT. 
See  Administration. 


PROCEEDINGS   IN  REM. 

See  f'rauds.  No.  2,  and 
Winston  v,  Starke  &  als., 

PROHIBITION. 


317 


1.  The  mayor  of  the  city  of  Richmond 
has  authority  to  try  cases  in  which  a  party 
is  prosecuted  for  the  violation  of  a  city  or- 
dinance. Quaere :  Whether  in  such  a  case 
a  prohibition  will  lie   to   his  proceeding  to 


try  the  case,  on  the   ground   that   the  ordi- 
nance is  in  conflict  with  an  act  of  the  gen- 
eral assembly :  And  it  seems  it  will  not. 
Mayo,  mayor,  v.  James,  17 

2.  For  the  mode  of  proceeding  in  the  case 
of  prohibition,  see  the  opinion  of  Moncure, 
J. ,  Idem,         17 

3.  There  must  be  a  rule  to  show  cause 
why  the  prohibition  should  not  issue,  be- 
fore the  writ  is  issued.  Idem,        17 

4.  This  rule  to  show  cause  operates  as  a 
prohibition  until  the  further  action  of  the 
court.  Idem,  17 

PURCHASER  FOR  VALUE. 

Widow  as  to  her  portion  of  her  husband's 

personal  estate,  is  not  a  purchaser  for  value. 

Snoddy  v,  Haskins  St  als.,  363 

RECEIVER. 

A  judge  having  authority  to  hear  motions 
to   dissolve    injunctions   in   vacation,  that 
carries  with  it  the  power  in  vacation  to  ap- 
point a  receiver,  where  one  is  necessary. 
Penn  v.  Whiteheads,  74 

RELEASE. 

See  Evidence,  No.  6,  and 
Unis    St.   als.    v,    Charlton's   adm'r 
&  als.,  484 

SALE  OF   INFANTS'  LAND. 

See  Infants,  No.  1,  and 

Hughes  &  wife  v.  Johnston,  479 

758  *SECURITIES. 

When  an  assignment  of  a  legacy 
will  be  held  only  as  a  security.  See  Lega- 
cies and  Legatees,  No.  1,  2,  and 

Gaw  V.  Huffman,  628 

SETTLEMENTS. 

1.  As  to  proof  of  the  consideration  of  a 
postnuptial  settlement,  see  Husband  and 
Wife,  No.  13,  and 

William  and  Mary  College  v,  Powell 
St.  als.,  •  372 

2.  See  Trusts  and  Trustees,  No.  4,  and 
Nixon  V.  Rose,  trustee,  42S 

SHERIFF. 
See  Administration. 

SLAVES. 

1.  Administrator  with  the  will  annexed 
having  in  his  possession  slaves  of  his  tes- 
tator, and  being  in  doubt  whether  they  are 
emancipated  by  the  will,  may  come  into 
equity  making  the  legatees  and  next  of  kin 
of  the  testator  parties,  and  ask  the  court  to 
construe  the  will.  And  in  this  suit,  the 
court  being  of  opinion  that  the  slaves  are 
emancipated  by  the  will,  may  decree  in 
their  favor  and  direct  that  they  be  freed. 

Osborne    A   als.    v.  Taylor's  adm'r 
A  als.,  117 

2.  Testator  bequeaths  the  whole  of  his 
slaves  not  before  disposed  of,  to  trustees 
for  the  use  of  J   for   her  life,    and   directs 
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that  at  her  death,  the  slaves  embraced  in 
this  clause  of  the  will  be  emancipated.  But 
should  they  or  any  of  them  prefer  remain- 
ing in  this  state,  they  can  do  so  by  choos- 
ing masters  to  serve  during  life  of  the 
person  chosen ;  and  then  they  are  to  have 
the  option  of  freedom  or  slavery  by  making 
a  second  choice,  held : 

1st.  The  slaves   are    emancipated,    and 
the  condition  is  repugnant  and  void. 

Idem,        117 

2d.  The  slaves   born  during   the  life  of 
J  are  emancipated,  Idem,        117 

3.  The  administrator  having  filed  his  bill 
after  the  death  of  J,  when  there  were  no 
debts  of  the  testator,  and  having  submitted 
the  slaves  to  the  control  of  the  court ;  and 
they  having  been  hired  out  by  him  under 
the  direction  of  the  court,  during  the  pen- 
dency of  the  suit ;  they  are  entitled  to  have 
their  hires:  And  this  especially  as  though 
the  bill  was  filed  before  the  act  of  1850,  ch. 
106,  I  8,  p.  465,  it  was  not  decided  until 
after  that  act  went  into  operation. 

Idem,        117 

4.  In  such  suit  it  is  no  objection  that  the 
slaves  are  parties.  Idem,        117 

5.  The  doctrine  of  perpetuities  applicable 
to  bequests  of  personal  chattels,  does  not 
apply  to  a  bequest  of  freedom  to  a  slave. 

Wood  V,  Humphreys,  333 

6.  Testator  by  his  will  directs  that  a  fe- 
male slave  Nancy  shall  be  freed  at  the  end 
of  twenty  years  from  his  death.  And  he 
then  directs  that  if  she  shall  have  children 
whilst  she  continues  in  servitude,  **the 
children  shall  serve  until  they  shall  become 
of  the  age  of  thirty-one  years,  and  no 
longer;  and  so  on  until  they  shall  become 
free."  Within  the  twenty  years  Nancy 
has  ^  child  J ;  and  before  J  is  thirty-one 
she  has  a  child  M.  At  the  age  of  thirty- 
one  M  is  entitled  to  her  freedom. 

Idem,        333 

7.  The  principle  of  the  case  of  Maria  v. 
Surbaugh,  2  Rand.  228,  recognized  and 
afiirmed. 

Taylor  v.  Cullins,  394 

8.  Testator  gives  all  his  estate  to  his  two 
daughters  for  life,  or  until  they  marry ;  and 
directs  that  his  slaves  whom  he  names, 
shall  be  free  on  the  happening  of  either 
event :  And  he  gives  them  all  the  property 
which  should  then  remain.  One  of  the 
slaves  has  a  child  and  dies  during  the  life- 
time of  the  daughters.  The  child  is  not 
freed  by  the  will,  but  is  embraced  in  the 
bequest  to  the  slaves:  And  by  the  act  of 
March  15th,  1832,  Sup.  Rev.  Code,  p.  246, 
the  bequest  of  the  child  to  the  emancipated 
slaves  is  void.  Idem,        394 

9.  Suits  for  freedom  must  be  brought  in 
one  of  the  courts  of  the  county  or  corpora- 
tion in  which  the  party  suing  is  detained 
in  custody   by    the   person   having  him  in 

custodv. 

Ratcliff  V.  Polly  &  als.,  528 

10.  Where  a  person  having  persons  of 
color  in  custody  claiming  them  as  slaves, 
resides  in  one  county ;  and  brings  them  into 


another  county  in  obedience  to  a  writ  of 
habeas  corpus  sued  out  for  them,  this  is 
not  such  a  detention  of  them  in  this  last 
county  as  will  give  the  courts  thereof  juris- 
diction of  a  suit  instituted  by  them  there 
for  their  freedom :  And  this  especially  if 
the  resort  to  the  writ  of  habeas  corpus  was 
a  contrivance  to  give  jurisdiction  of  the 
case  to  the  courts  of  the  county  to  which 
they  are  so  brought.  Idem,        528 

11.  In  such  a  case  the  court  should  dis- 
miss the  suit  upon  the  motion  of  the  de- 
fendant. And  a  rule  upon  the  plaintiffs  to 
show  cause  why  the  suit  should  not  be  dis- 
missed, is  a  proper  mode  by  which  to  raise 
the  question  of  jurisdiction.        Idem,        528 

12.  Though  the  petition  of  the 
759  paupers  *and  the  warrant  of  the 
justice  are  returned  into  court  at  one 
term,  when  one  of  the  claimants  enters 
himself  a  party,  and  the  cause  is  then  con- 
tinued; and  though  depositions  are  taken 
by  consent  to  be  read  on  the  trial,  before 
the  next  term,  yet  no  summons  having 
been  served  on  the  person  in  whose  custody 
the  paupers  were,  he  having  entered  him- 
self a  party  at  the  next  term,  may  then 
have  the  suit  dismissed  for  want  of  juris- 
diction :  And  it  will  be  dismissed  as  to  both 
defendants.  Idem,        528^ 

13.  A  master  may  give  a  general  written 
consent  to  the  purchase  by  his  slaves  of 
ardent  spirits  of  a  particular  person  :  which 
will  be  valid  to  protect  the  seller  from  in- 
curring the  penalties  prescribed  by  the  act. 
Code,  ch.  104,  {  1,  p.  459. 

Johnson's  Case,        714 
Gary's  Case,  714 

Pankey*8  Case,  714- 

14.  As  to  the  responsibility  of  the  hirer  of 
slaves  for  their  loss,  whilst  employed  in  vio- 
lation of  the  contract  of   hiring,    see   Bail- 
ment, and 

Harvey  St.  als.  v.  Epes,  153 

SPECIFIC  PERFORMANCE. 

1.  A  court  of  equity  will  not  decree  the 
specific  performance  of  a  contract  by  a  hus- 
band and  wife  for  the  sale  of  the  wife's 
land,  at  the  suit  of  the  vendee;  the  wife 
refusing  to  execute  the  contract. 

Clarke  &  als.  v»  Reins,  98 

2.  Nor  will  the  court  compel  the  husband 
to  convey  his  life  estate  to  the  vendee,  with 
compensation  for  the  failure  of  the  wife  to- 
convey  her  interest  in  the  land. 

Idem,        98 

3.  The  wife  being  one  of  three  equal  joint 
owners  of  the  land,  and  they  and  the  hus- 
band having  united  in  the  sale ;  though  the 
husband  and  wife  will  not  be  compelled  to 
execute  the  contract  on  their  part,  the  other 
joint  owners  will  be  compelled  to  convey 
their  undivided  interests  upon  the  payment 
by  the  vendee  of  their  shares  of  the  pur- 
chase money.  Idem,        98 

4.  The  case  distinguished  from  Bailey  v, 
James,  11  Gratt.  468.  Idem,        98 
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STATUTES. 

1.  The  act,  Code,  ch.  181,  {  15,  5,  p.  681, 
in  relation  to  amendments,  construed  in 

Richardson*s  ez'x  A  al.  v,  Jones,         53 

2.  The  act.  Code,  ch.  130,  i  10,  p.  542,  in 
relation  to  committing*  estates  to  sheriffs, 
construed  in  • 

Hutcheson,    sheriff,    adm'r   &c.    v, 
Priddy,  85 

3.  The  act.  Code,  ch.  37,  }  15,  in  relation 
to  proceeding's  on  sales  of  land  for  taxes,, 
construed  in 

Delaney  v,  Goddin,  266 

4.  The  act  of  1840,  Sess.  Acts,  ch.  55,  p. 
47,  in  relation  to  recording  papers  burned 
in  a  clerk's  office,  constru^  in 

Taliaferro  St,  als.  v.  Pryor,  277 

5.  The  act,  Code,  ch.  16,  }  17,  in  relation 
to  the  election  of  public  officers,  con- 
strued in 

Booker  v.  Young  St,  als.,  303 

6.  The  act.  Code,  ch.  171,  {  51,  p.  653,  in 
relation  to  the  control  of  the  court  over 
proceedings  at  rules,  construed  in 

Southairs  adm'r  v.  Exchange  Bank 
of  Va.,  -  312 

7.  The  act,  Code,  ch.  149,  {  13,  p.  593,  in 
relation  to  limitation  of  suits  to  set  aside 
conveyances  on  considerations  not' deemed 
valuable  in  law,  construed  in 

Snoddy  v.  Haskins  St,  als.,  363 

8.  The  act.  Code,  ch.  188,  {  3,  4,  p.  717, 
in  relation  to  the  lien  of  a  fi.  fa.  con- 
strued in 

Puryear  v,  Taylor,  401 

9.  The  act.  Code,  ch.  186,  {  13,  p.  710,  in 
relation  to  the  time  of  suing  out  execution 
on  judgments  suspended,    &c.    construed  in 

Hutsonpiller's    adm'r    v.     Stover's 
adm'r  579 

10.  The  act,  Code,  ch.  163,  {  9,  p.  629,  in 
relation  to  dispensing  with  a  jury  trial, 
construed  in 

Pryor  v.  Kuhn,  615 

11.  The  act,  Code,  ch.  151,  {  2,  p.  601,  in 
relation  to  attachments,  construed  in 

Bait.    &    Ohio   R.    R.  Co.  v.  Galla- 
hue's  adm'rs,  655 

12.  The  act,  Code,  ch.  162,  {  4,  p.  628,  in 
relation  to  exceptions  to  jurors,  construed 
in  Dilworth's  Case,        689 

13.  The  act.  Code,  ch.  104,  }  1,  p.  459,  in 
relation  to  selling  to  slaves,  construed  in 

Johnson's  Case,        714 

SUBSTITUTION. 

See  Executors  &  Administrators,  No.  3, 
4,  5,  6,  7,  8,  9,  and 

Gaw  V.  Huffman,  628 

SUITS  I*OR  I*REEDOM. 

See  Slaves,  No.  9,  10,  11,  12,  and 
Ratcliff  V.  Polly  &  als.,  528 

SURETIES. 

See  Principal  and  Surety. 

TAX  SAIvES. 

1.  The    County    court,    in    passing  upon 


760  *any  question  under  the  act,  Code 
ch.  37,  2  15,  is  invested  with  no 
judicial  power,  but  acts  in  a  capacity 
purely  ministerial:  And  in  determining 
whether  or  not  it  will  order  a  report  of  a 
surveyor  therein  required,  to  be  recorded, 
is  restricted  to  the  consideration  of  objec- 
tions to  the  report,  and  has  no  right  to  look 
beyond  the  return  of  the  list  of  sales  by 
the  sheriff  required  by  {  11  of  said  chapter. 
Delaney  v.  Goddin,  266 

2.  In  such  a  case,  it  is  the  duty  of  the 
court  to  see  whether  the  said  report  is  in 
conformity  with  the  provisions  of  said  sec- 
tion 15,  requiring  it  to  specify  the  metes 
and  bounds  of  the  land  sold,  and  the  names 
of  the  owners  of  the  adjoining  tracts,  and 
to  give  such  other  description  of  the  land 
sold  as  will  identify  the  same.  And  in 
order  to  the  discharge  of  that  duty,  no  en- 
quiry into  the  regularity  or  validity  of  the 
previous  proceedings  is  necessary  or  proper. 

Idem,        266 

3.  In  such  a  case,  upon  a  motion  by  the 
purchaser  to  order  the  report  of  the  surveyor 
to  be  recorded,  the  County  court  not  acting 
judicially,  has  no  authority  to  render  a 
judgment  overruling  the  motion  with  costs. 

Idem,        266 

4.  If  the  County  court  renders  such  a 
judgment,  upon  appeal  to  the  Circuit  court, 
that  court  should  simply  reverse  the  judg- 
ment with  costs;  but  should  not  proceed  to 
order  that  the  report  of  the  surveyor  should 
be  recorded :  The  error  of  the  County  cottrt 
in  refusing  to  order  the  report  to  be  re- 
corded, can  only  be  corrected  by  mandamus, 
and  not  by  writ  of  error  or  supersedeas. 

Idem, 

TROVER. 
See  Bailment. 

TRUSTS  AND  TRUSTEES. 

1.  Though  a  conveyance  by  a  husband  in 
trust  for  his  wife  is  declared  fraudulent 
and  void  as  to  creditors  at  the  suit  of  one 
creditor,  this  cannot  be  relied  on  by  another 
creditor  in  another  suit,  but  he  must  charge 
the  fraud ;  and  if  it  is  put  in  issue  by  the 
answer,  he  must  prove  it. 

Winston  v.  Starke  A  als.,  317 

2.  In  such  case  the  plaintiff  not  having 
been  a  party  to  the  first  suit,  the  record 
thereof  is  not  competent  evidence  to  estab- 
lish the  fraud.  Idem,        317 

3.  See  Frauds,  No.  1,  2,  and 

Idem,        317 

4.  Testatrix  bequeaths  slaves  to  A,  B  and 
C  jointly,  upon  the  following  trust:  To  be 
held  by  them  in  trust  for  the  benefit  of  her 
daughter  E  (a  married  woman),  or  her 
heirs.  And  as  it  is  my  wish  to  guard  in 
the  most  ample  manner  against  the  impru- 
dent sale  or  other  disposition  of  the  afore- 
said property,  during  the  natural  life  of  E, 
it  is  hereby  wholly  and  solely  confided  to 
the  discretion  of  the  aforesaid  trustees  A, 
B  and  C,  in  what  manner  the  said  E  shall 
recei/e  and  enjoy  the   profits  arising  from 
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the  hires  or  other  disposition  of  the  slaves 
aforesaid.  And  in  the  event  of  the  death 
of  K  without  heirs  of  her  body,  then  all  the 
slaves  and  their  increase  to  B,  held : 

1st.  E  took  an  absolute  interest  in  the 
slaves ;  and  the  bequest  over  is  void. 

Nixon  V.  Rose,  trustee,  425 

2d.  That  it  is  a  bequest  to  the  separate 
use  of  E.  Idem,        425 

3d.  That  B  separately  or  jointly  with 
her  husband,  had  no  power  to  alienate 
the  slaves  during  her  coverture. 

Idem,        425 

4th.  That  the  trustees  may  permit  E  and 
her  husband  to  take  possession  of  t^e 
slaves,  and  thus  enjoy  the  profits  of  them. 

Idem,        425 

5th.  Two  of  the  trustees  having-  died 
since  the  death  of  the  testatrix,  the  legal 
title  survived  to  the  third;  and  he  may 
maintain  an  action  to  recover  one  of  the 
slaves  which  had  been  sold  by  the  son  in 
law  of  E,  with  her  consent.     Idem,        425 

5.  When  deed  of  trust  fraudulent  per  se. 
See   Conveyances — Fraudulent,   No.   2,  and 

Addington  v.  Etheridge,  coroner,        436 

6.  A  trustee  sells  land  and  bids  it  in  for 
•  the  creditor,  but  no  conveyance  or  memo- 
randum in  writing  of  the  purchase  is  made, 
nor  is  possession  taken ;  but  the  possession 
remains  in  the  former  owner  under  an 
agreement,  as  it  is  said,  with  the  trustee, 
who  is  also  the  agent  of  the  creditor,  that 
the  said  owner  shall  take  it  at  the  bid. 
The  purchase  is  not  valid,  and  the  creditor 
will  not  be  charged  with  the  land  at  the 
price  at  which  it  was  bid  in. 

William  &.  Mary  College   v,    Powell 
&als.,  372 

7.  A  deed  is  made  conveying  personal 
property  to  trustees  for  the  purpose  of  pay- 
ing debts  specified  therein ;  and  the  trustees 
take  possession  of  the  property  and  proceeds 
to  sell  it  for  the  purposes  of  the  trust. 
Though  the  deed  was  not  duly  recorded, 
yet  the  property  having  been  delivered  to 
the  trustees,  this  was  a  valid  transfer 
thereof,  and  protects  the  property  against 
the  demands  of  creditors  who  had  not  ac- 
quired liens  upon  it  before  said  transfer 
was  consummated. 

Clark  V.  Ward  8l  als.,  440 

761  *8.  A  creditor  secured  by  a  deed  of 

trust  with  others,  sues  out  a  foreign 
attachment  against  his  debtor,  and  seeks 
to  subject  the  property  conveyed  in  the 
deed  to  the  payment  of  his  debt,  in  prefer- 
ence to  the  other  creditors;  but  he  fails. 
This  does  not  preclude  him  from  his  right 
to  claim  under  the  deed,  his  ratable  propor- 
tion of  the  trust  fund.  Idem,  440 
9.  See  Equitable  Jurisdiction  and  Relief, 
No.  6,  and                                      Idem,        440 

UNCHARTERED  BANKS. 

1.  To  an  action  of  debt  on  a  note  alleged 
to  have  been  made,  and  to  have  ^  been  dis- 
counted by  the  plaintiffs  in  Virginia,  but 
made  payable  at  a  bank  out  of  the  state,  a 
plea  that  the  plaintiffs  are  an  unchartered 


banking  company  issuing  and  circulating 
their  own  i)aper,  notes  or  bills  as  currency, 
eontrary  to  law  and  public  policy ;  and  that 
they  as  a  banking  company  discounted  the 
said  note,  contrary  to  law  and  public  policy, 
sets  up  a  good  defense  to  the  action. 
Hamtramck  v.  Selden,  Withers  8l 
Co.,  28 

2.  So  in  such  a  case,  a  plea  that  the  con- 
sideration of  the  note  declared  on,  was  the 
bank  i)aper  of  the  plaintiffs  unlawfully 
issued  by  them  as  currency,  they  being  an 
unchartered  banking  company,  presents  a 
good  defense  to  the  action.  Idem,        28 

VENDOR  AND  PURCHASER. 

1.  A  widow  having  her  distributable  share 
of  her  husband's  personal  estate,  is  not  a 
purchaser  for  value,  so  as  to  set  up  the  de- 
fense of  purchaser  for  value  without  notice. 

Snoddy  v.  Haskins  &  als.,  ^         363 

2.  L/and  is  purchased  by  the  acre;  but 
after  the  survey  is  commenced  the  vendee 
agrees  to  take  it  at  the  quantity  for  which 
the  vendors  held  it;  and  the  survey  is 
stopped.  He  is  concluded  by  his  agreement, 
and  is  not  entitled  to  an  abatement  from 
the  purchase  money  on  account  of  a  de- 
ficiency in  the  quantity. 

Peers  v.  Bamett  &  others,  410 

3.  A  court  of  equity  will  not  decree  a  sale 
of  land  for  payment  of  the  purchase  money 
whilst  there  is  a  cloud  upon  the  title.  But 
if  the  cloud  is  removed  before  the  hearing, 
the  vendor  is  entitled  to  a  decree  for  the 
sale.  Idem,        410 

4.  Although  at  the  time  of  filing  such 
bill  the  defects  in  the  title  would  forbid  a 
sale  of  the  land,  yet  the  lapse  of  time,  and 
uninterrupted  possession  of  the  vendee  un- 
der the  deed,  the  absence  of  any  suggestion 
of  disturbance,  or  of  the  assertion  of  any 
adverse  claim  during  the  long  pendency  of 
the  suit,  may  quiet  the  vendee's  title,  and 
cure  the  defects  thereof:  And  a  decree  for 
the  sale  may  thus  be  proper. 

Idem,        410 

5.  In  such  case  as  the  vendee  was  not  in 
default  when  the  suit  was  commenced,  he 
is  entitled  to  a  decree  for  his  costs. 

Idem,        410 

6.  The  vendee  claims  a  credit  for  pay- 
ments upon  and  offsets  against  the  purchase 
money,  and  a  commissioner  is  directed  to 
state  an  account  of  them.  He  however 
contumaciously  refuses  to  present  his 
vouchers  and  evidence  before  the  commis- 
sioner; but  when  the  report  is  returned, 
files  exceptions  to  it.  Though  it  is  probable 
he  may  be  entitled  to  some  credits  not 
allowed  him,  yet  having  refused  to  submit 
them  to  the  commissioner  where  they  might 
have  been  properly  investigated,  they  will 
not  be  allowed.  Idem,        410 

VERDICT. 

How    the   verdict    must   respond    to    the 
issue.     See  Attachments,  No.  9,  and 
Bait.    &    Ohio  R.    R.  Co.  v,  Galla- 
hue's  adm'rs,  655 
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WATER  COURSBS. 

H  owning^  lands  on  both  sides  of  a  creek 
which  frequently  overflows  its  banks,  built 
a  dike  along  the  south  side  of  it  to  protect 
his  low  grounds  on  the  creek;  and  this 
caused  the  creek  to  overflow  the  land  on  the 
north  side  still  more.  At  his  death  his 
lands  were  divided  by  commissioners,  who 
allotted  to  one  of  hie  children  the  land  on 
the  south  side  of  the  creek,  and  to  another, 
W,  the  land  on  the  north  side ;  and  in  their 
report  they  make  no  allusion  to  the  dike. 
The  son  who  received  the  land  on  the  south 
side  of  the  creek,  afterwards  sold  it  to  B ; 
and  then  W  owning  the  land  on  the  north 
side,  commenced  to  build  a  dike  on  that 
side  to  protect  his  lands,  which  would  have 
the  effect  to  destroy  the  dike  built  by  H, 
and  flood  the  low  grounds  on  the  south  side. 
B  then  filed  a  bill  to  enjoin  the  building  of 
the  dike  on  the  north  side,  held : 

1st.  B  is  entitled  to  have  his  dike  as  it 

was  when  H  died,    and   to   have    his 

762      lands  ^protected   thereby ;  and  W  has 

no  right  to  build  a  dike  on  his  side  of 

the  creek,  which  would  destroy   the  dike 

of  B,  or  overflow  his  low  grounds. 

Burwell  v,  Hobson,  322 

2d.  Equity  will  interfere  to  prevent  the 
building  of  the  dike,  and  will  compel  W 
to  abate  so  much  of  his  dike  already  built 
as  would  injure  the  dike  and  low  grounds 
of  B.  Idem,        322 

WHEBI^ING. 

See  Ordinaries. 

WII^LS. 

1.  In  expounding  a  will,  the  court  will 
make  the  amplest  allowance  for  the  unskill- 
fulness  and  negligence  of  the  testator; 
technical  informalities  will  be  disregarded ; 
the  most  perplexing  complication  of  words 
and  sentences  will  be  carefully  unfolded ; 
and  the  traces  of  the  testator's  intention 
will  be  diligently  sought  out  in  every  i)art 
of  the  instrument;  and  the  whole  carefully 
weighed  together. 

Wootton  V,  Redd's  ex'or  &  als.^  196 

2.  To  aid  in  the  true  construction  of  the 
will,  evidence  may  be  received  of  any  facts 
known  to  the  testator,  which  may  reason- 
ably be  supposed  to  have  influenced  him  in 
the  disposition  of  his  property ;  and  as  to 
all  the  surrounding  circumstances  at  the 
time  of  making  the  will.  Idem,        196 

3.  But  declarations  of  the  testator  as  to 
his  intention  to  make  a  particular  bequest, 
or  that  he  has  made  such  a  bequest,  is  not 
competent  evidence,  except  where  the  terms 
used  in  the  will  apply  indifferently,  and 
without  ambiguity,  to  each  of  several  sub- 
jects or  persons;  when  evidence  may  be 
received  as  to  which  of  the  subjects  or  per- 
sons so  described  was  intended  by  the  tes- 
tator. Idem,        196 

4.  In  construing  a  will,  efl^ect  must  be 
^iven  to  every  word,  if  any  sensible  mean- 
ing can  be  given  to  it  not  inconsistent  with 
the    general    intention     apparent     on     the 


whole  will  taken  together.  Words  are  not 
to  be  rejected  or  altered  unless  they  mani- 
festly conflict  with  the  intention  of  the 
testator,  or  unless  they  are  absurd,  unin- 
telligible or  unmeaning  for  want  of  any 
subject  to  which  they  can  be  applied. 

Idem,        196 

5.  Though  it  may  be  p6ssible  that  the 
testator  intended  to  give  more,  yet  if  there 
be  a  subject  found  to  satisfy  the  description 
in  the  will,  the  court  can  neither  enlarge 
or  extend  it.  Idem,         196 

6.  But  where  the  subject  is  sufficiently 
and  clearly  ascertained,  though  there  be 
added  particulars  of  description  which  are 
false  or  mistaken,  effect  will  be  given  to 
the  devise  notwithstanding ;  and  the  false 
or  mistaken  description  will  be  rejected. 

Idem,        196 

7.  But  if  such  particulars  of  description 
are  restrictive  in  their  character;  if  they 
serve  to  narrow  and  limit  the  extent  of  the 
subject  pointed  out  by  the  previous  words, 
they  never  can  be  rejected.  And  if  there 
be  a  subject  which  satisfies  the  whole  de- 
scription taken  together,  evidence  is  inad- 
missible to  show  that  the  testator  intended 
a  greater  or  different  subject. 

Idem,         196 

8.  If  the  words  in  a  will  describe  nothing, 
or  if  with  the  aid  of  surrounding  circum- 
stances they  are  insufficient  to  determine 
the  testator's  meaning,  so  that  it  may  be 
ascertained  with  legal  certainty  what  is 
the  exact  subject  devised,  the  devise  is  void 
for  uncertainty.  Idem,        196 

9.  A  case  in  which  the  first  part  of  the 
devise  is  sufficient  to  pass  a  large  tract  of 
land,  but  the  language  is  capable  of  being 
restricted  by  the  addition  of  boundaries, 
and  it  is  followed  by  calls  for  certain  lines 
which  are  nearly  a  straight  line,  and  which 
describe  nothing  and  include  no  space: 
And  the  surrounding  circumstances  do  not 
show  with  legal  certainty  whether  the 
whole  or  what  part  of  the  land  was  intended 
to  be  passed  by  the  devise :  It  is  void  for 
uncertainty. 

Idem,        196 

10.  C  subscribes  his  name  to  his  will  in 
the  presence  of  R  who  wrote  it,  and  requests 
R  to  witness  it,  who  does  so.  H  is  then 
called  into  the  room,  and  requested  by  C  to 
witness  the  instrument,  and  C  acknowl- 
edges his  signature  to  him  in  the  presence 
and  hearing  of  R,  and  H  subscribes  his 
name  as  a  witness  in  the  presence  of  the 
testator  and  R,  held : 

1st.  Though  the  testator  spoke  of  the 
paper  as  an  instrument,  and  did  not 
speak  of  it  as  his  will  to  H,  yet  knowing 
that  it  was  his  will,  and  knowing  its  con- 
tents, it  was  a  sufficient  publication  of  it 
as  his  will. 

Beane  &  wife  v»  Yerby,  239 

2d.  The  acknowledgment  of  his  signa- 
ture by  C  was  a  sufficient  acknowledg- 
ment of  the  will.  Idem,        239 

3d.  The  will  was  duly  executed. 

Idem,        239 
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11.  The  act,  Code,  ch.  122,  {  4,  p.  516,  does 
not  change  the  former  law  either  as  to  what 
shall  constitute  an  acknowledgment  or  a 
publication  of  a  will.  Idem,  239 

12.  A  pSLper  prepared  as  the  will  of 
763  *C  is  read  to  him  by  the  scrivener 
and  approved ;  and  then  the  scrivener, 
at  the  request  of  C,  subscribes  C's  name  to 
the  paper,  and  by  like  request  he  attests  it ; 
and  no  other  witness  attests  it  in  the  pres- 
ence of  this  one.  About  three  days  after  C 
acknowledges  the  paper  as  his  will  in  the 
presence  of  H,  who  at  his  request  attests  it 
in  his  presence.  No  other  witnesses  attest 
the  paper  on  that  day ;  but  about  four  days 
after  H  is  again  at  the  house  of  C,  when  C 
requests  W  to  attest  the  paper,  which  W 
does  in  the  presence  of  C  and  H,  and  C 
then  acknowledges  the  paper  as  his  will  in 
the  presence  of  H  and  W.  The  will  is  duly 
executed. 

Green  A  als.  v.  Grain  &  als.,  252 

13.  In  this  case  a  motion  to  instruct  the 
jury  assumes  all  the  facts  stated  by  the 
subscribing  witnesses  as  true,  and  asks 
the  court  to  instruct  the  jury,  that  the  paper 
is  not  proved  to  be  the  will  of  C  according 
to   the   statute.    The   instruction  does  not 


ask  the  court  to  pass  upon  the  truth  of  the 
facts,  but  upon  the  law  as  applicable  to 
them ;  and  therefore  is  not  objectionable. 

Idem,        252 
WITNESS. 

1.  The  deposition  of  a  witness  having 
been  introduced  as  evidence,  it  is  not  com- 
petent for  the  other  party  to  impeach  his 
credibility  by  the  proof  of  statements  made 
by  him  at  another  time  inconsistent  with 
and  contradictory  of  the  statements  in  his 
deposition,  before  the  foundation  is  laid 
by  an  examination  of  the  witness  touching 
the  fact  of  his  having  made  such  state- 
ments. 

Unis   St.   als.    v,    Charlton's   adm'r 
&  als.,  484 

2.  What  release  will  render  a  witness 
competent.     See  Evidence,  No.  11,  and 

Idem,        484 

3.  A  husband  is  not  a  competent  witness, 
after  the  death  of  the  wife,  to  prove  the 
consideration  on  which  he  made  a  post 
nuptial  settlement  upon  her. 

William  A  Mary   College   v,  Powell 
&  als.,  372 
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